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From: "Delmar, Richard K."
Date: Dec 19, 2013 12:03:08 PM
Subject: Your FOIA request to Treasury OIG

This responds to your 12/3/13 FOIA request for copies of "each Department of the
Treasury Inspector General final report/closing memol/referral letter, etc. (e.g., of an
investigation or audit or management review or inspection of any other project) done
for a different agency (i.e., an agency other than the Treasury Dept.)"

You excepted from the scope of your request any records created before January 1,
2005, any records already on our web site, and peer review documents. The
Department has docketed this request with the tracking number 2013-12-051.

| have reviewed our record systems, and have discussed your request with responsible
supervisors in our Office of Audit (OA) and Office of Investigation (Ol). | have also
reviewed Office of Counsel (OC) files.

Nothing produced by OA or Ol is responsive to your request.

But there are reports made by OC that are responsive. Two such reports, involving
responses to information requests made by Senator Grassley, are on our web site.
One involved the development of an IRS tax notice, and the other involved the process
by which certain FOIA requests were reviewed within the Department.

The other two reports, which are not on our web site, are attached. The first was a
response to another Senator Grassley inquiry, involving AlG's payment of certain
employees. That report was in the form of a letter | sent to a member of Senator
Grassley's staff. The second was the IG's response to Rep. Jo Ann Emerson's inquiry
about a Treasury social media publication, and its possible violation of Federal anti-
lobbying laws.

With the provision of those two documents, | believe | have fully complied with your
request, and provided all responsive records created and maintained by the Treasury
OIG. If you disagree with this resolution of your FOIA request, you can appeal the
matter pursuant to 5 U.S.C. section 552(a)(6)(A)(i). Pursuant to the Department's FOIA
appeal process set forth in 31 C.F.R. section 1.5(i), an appeal must be submitted
within 35 days from the date of this response to your request, signed by you and
addressed to: Freedom of Information Act Appeal, DO, Disclosure Services,
Department of the Treasury, Washington, D.C. 20020. The appeal should reasonably
describe your basis for believing that Treasury OIG possesses records to which
access has been wrongly denied, or that we have otherwise violated applicable FOIA
law or policy.

Rich Delmar
Counsel to the Inspector General
Department of the Treasury
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At the request of Senaler Grassiey, the Treasury Office of Inspector General (TIG) s
condisting an inguity inlo the role of officials of the Treasury Department in reviewing
the process by which cedaln employees of American international Group's Financial
Fyodugts divigion (AIG-FPY reosived incentive payments earlier this vear. As we
discussed, one of the issues of inferest s the role of Treasury's Office of Genersl
Counsal in reviewing the legal srguments that were advancexd that these payments
were orandated by contract,

i bvave brtied with Steve Albrecht, whin was the QGC official most involved with
moniloring events. He related thal the 0G0 edopted the conclasions in the law firms’
opinion fetlers, and sdvised Treasury officials that, in fact, refevant state confract and
employrom lew did reguire that MGFP make the relention botus payments called for
i the Conetranly.

By, Altwecht is the Coungealnr to the General Counsel, the position he has held since he
started 8l OGC in 2007, He v astigned spedal projects, managed the OGC Front
Office, was responsible for OGO budgeding, as well as being involvad in biring and other
frsnan resources sesponsiblites.

Ha stated that he firs workad or the issue of AIG's employes bonus contracts, the AIG
Emploves Retention Plan (ERP) in Qutober 2008, when Treasury first became an
investor in AIG. Then-Gengral Counsel Robert Hoyt tasked bim to become involved,
He monitored developrents, and faciitated communication among persons at
Troanuty, the Federal Roserve Bark of New Yok, AIG itself, and others.

Frirnarily he was tasked with obtsining nformation about the particulars of AlG's
contrants with its smployees to make relention payments. As the government's controt
of AU hawt increased fhe Federal Reserve had appointed trustees to manage and
coutrol ifs 78 8% ownership of AJG, there was a basic concern that the company not be
forved fo break contrachua Hrnents, He explained thist Treasury and the Ped did
not want even & peroeplion that joining the TARP'y Capital Purchase Program could
result in @ fnancist instiution baving to break a contract, dearly this would be o
digincentive to participation. 1 was drucial that entities dealing with AIG, such as
comterparties, be certain that it was @ stable partner that paid s dedts and would not
ohghge P rudes w1 the middie of the game. Thus i was vital to understand what AIG's
corrrmimards ol and did st reguine,

The New York Fed had entered into an arrangement whereby an outside law frm,
Davis, Polk & Wardwed! (Davis Polk), would provide advice on the terms and
requirernents of AlG's contracts in this area. When Treasury became a participant in
the financial support of AIG in late Fall, 2008, it became a partty to this arrangement,
and a recipient of Davis Poll's advice. Enclosure 1 s a copy of a lefter dated
November 4, 2008 to Mr, Albrecht from a Davis Polk partner, specifying that Treasury
would not be bifled for the finm's services; rather the costs would be billed and pald
pursuant to the fiar's arrangemient with the New York Fed.  Mr. Albrecht explained that
AIG had previously agreed to pay the firm's fees for providing advice 1o the New York
Fed, and by this letter the arangement was extended 16 Treasury. VWhen asked about
the: prapriety of having legal advice paid for by an entity that was funded by, subject to
supervigion and oversight by, and potentially in an adversarial relafionship with the New
York Fed and Treasury, Mr. Albrecht indicated that this was not an uncommon
arangement in commercial dealings. 1 does appear that when all paties are fully

aware of and consent o such arangerments, they are consistant with rules of
professional condust

Mr. Albrecht stated that on March 10, 2008 he participated in a telephone confarence
call with representatives of Davis Polk, as well as officials of the New York Fed and the
Faderal Reserve Board, Davis Polk restated advice it had previously provided to the
New York Fed to the effect that the etention payment contract was governed by
Connecticut law and was binding. Mr. Albrecht sald that he did not know if Davis Polk's
adwice was ever commitied to a formal written apinion. A few days later in another call,
a Davis Polk partner reaffirmed that the contracts ware binding, but then noted that he
had not yet considered the itigation oplions and risks if the contracts were not honored.
Wr. Albrecht’s stated that be became concermed because this was not the way the
government wanted events to go that what he viewed as a “scorched earh” policy
waould drive oul the very emplovees whose retention was vital to finish AIG's work inan
orderly way,

in addition to the advice from Davis Polk, another firm, Paul Hastings, Janofsky &
Walker LLP {"Paul Hastings") represantad AlG, In a letter writters on AlG's behalf on
March 16, 2008, to the New York Fed's Generat Counsel (Enclosure 2}, it related its
opinion that the ERP was a valid and enforceable confract, with no basis to argue
otherwise, and that failure to abide by s terms would exposs AIG and its Financial
Products subsidiary to significant damages under Conmecticut law.

This input from two well-knowr law firms confirmed the position taken by AIG itself,
exemplified by the March 14, 2008 letter from Chairman and CEO, Egward M. Liddy, o
Secretary Geithner. The letter and accomparnying white paper (Eoclosure 3) lald out the
legal and practical reasons why AlG ciaimed to be bound to make previoush-contracted
retention payments.

Based on this confluence of legal research and advics, Mr. Albrecht indicated that the
OGC advised Treasury officials, including Secratary Geithner, that the AlG bonuses had
1o be paid, consistent with law, When asked if OGC had conductad its own,
independent research on this issue, Mr. Albrecht stated that it had not, given the time
crunch they were under in mid-March to determine what the government's policy should
be and to assure that AlG stayed viable and was able fo carry out its functions.



The conclusion reached by AIG, the taw firms, and Treasury OGO has been widely
qugstionsd and oriticized. Enclosure 4 1s an excerpt from a contemporaneous CNN
avticle gquoting, among others, Professor Elizabeth Warren, Ghalr of the Congressional
Cwersight Panel. Enloosuee 5 ks & contemporanaous arficle from the Harlford Courant
oueting several attormeys and state officials to the same effect.

Several state atlormays ganeral also guestionsd the legal conclusions. For example,
the Corpecticut Alomey General's Ofice issued several statements which disagreed
wiithy the arpument St appdicabls Conmectiout fabor and contract faw would require this
result {Enclosure B). | contacted el office, and spoke to the attorney astigned to the
madter, Associate Aftormey Genaol Joe Rubin, Me informed me that after abtaining
information from AIG, be balisves that thelr reading of Connecticat labor law is wrong,
bt seey o means of basis to wrdo the action or take any other step o refute it He did
say that the slate legislature’s joint barking committes might consider changes to the
i bo chanige or charify that it does not compe! the result hat ooourred here,

Thee Wew Jersey Stlomey Genersl, on bebalf of her offioe and several other states’
altomeys geosral, announced an offort to explore the issue. | have bied to get
updates Wwith 0o suttess yob. | will keep you advised of any developroents.

{aden sakad M, Albrecht about Section 7001 of Public Law 1115, the American
Racoeery and Reinvestivent Act, which amends Bection 111 of the EESA by exempling
from otherwise-applicable Soviations compensation condracts signed before February
1, 2009, There has besn reportags and speculation that this provision, new §
PRI popularly known as the "Dodd Amendment,” had been added by
Senate Banking CommiBies Chadrman Dodd at the request of unnamed Treasury
afficlals. Blr. Albmecht had discussions with commities sfaffers as the bill was being
worked up, but stated b did net request that such an amendment be offered. He
was avwire that several legishalive proposals Infended to "get tough” with axcessive
executive compensation wee belng developed and considerad, but this one was not
initheted by Traasury.

W, Adtwecht did say, howsver, that Tressury was concerned about legislation disrupting
or rullifing srrangements thet kad slresdy bean negotiated, promised, or otherwise set
in plaos. The compensalion lmits belng considered in the legistative process could be
it oxlds with Tressury's gosl of cesteinty In the industry. While he did not perform in-
depth research, W, AMbrecht belisved that such dsraption or nullification of existing
agrecments could constitele & taking that could be litigated, to the government's
ditrment, by affected srplovess. During the second week of February, 2000, in the
firad days leading up o consideration and passage of e legishation (which became law
as Puls L. 1108 on Febraary 17, 20089, he participated in a conference call with
siaffers from the Banking Committes, in which he was told by un-identified staffers that
# “gravdfather provision, exempling contracts enered into before Pebrusry 11, had
bean agreed o, and wouk! be part of the Jegislation.

I'd be happy to further explore these matiers with you, Piease call me on 202-927-3873
(desk) or 202-528-8607 {ocell) to discuss.

S me;:f? \

Rich Daimar
Counsel to the Inspector General

Enclosures



DEPARTMENT OF THE TREABURY
WASHINGTON, D.C. 206220

QFFICE OF
INSPECTOR GENERAL S@p'{embef T§, 2@,@ 2

The Honorable Jo Ann Emerson

Chairwoman

Subcommitiee on Financial Services
and General Government

Committee on Appropriations

U.S. House of Representatives

Washington, D.C. 20515-6015

Dear Chairwoman Emerson:

By letter dated July 19, 2012, you asked that | look into the Treasury Department’s
media outreach entitled “Penny Wise and Pound Foolish,” which commented on
pending appropriations for the Securities and Exchange Commission and the
Commodities Futures Trading Commission. You provided a series of specific questions
and issues to be addressed relating to this outreach, and whether it conformed to, or
violated, the anti-lobbying provisions of 18 U.S.C. Section 1913 and Sections 716 and

719 of the 2012 Appropriations Act.

| tasked my Counsel, Rich Delmar, to conduct this inquiry. He met with several officials
in the Treasury Department, and reviewed records and applicable law and other
guidance. His report (enclosed) presents the results of his inquiry, research, and
analysis. We believe that the outreach in question did not violate the anti-lobbying
provisions. We also note that the Department’s process for ensuring legal review of
such outreach efforts is less formal and structured than might be expected.

If you have questions about our report, please call me on 202-622-1090, or your staff
can contact Mr. Delmar on 202-927-3973 or delmarr@oig.treas.gov.

Sincerely,

Eric M. Thorson
Inspector General



DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

OFFICE OF
INSPECTOR GENERAL

September 17, 2012

MEMORANDUM FOR THE INSPECTOR GENERAL

FROM: Rich Delmar

Counsel
SUBJECT Report for Rep. Emerson Re Treasury Public Outreach
BACKGROUND

By letter dated July 19, 2012 Representative Jo Ann Emerson, Chair of the
Subcommittee on Financial Services and General Government of the House
Appropriations Committee asked you to conduct an inquiry regarding the Department’s
July 16, 2012 website posting entitled “Penny Wise and Pound Foolish,” which
expressed the Department's views on funding levels for two non-Treasury agencies, the
Securities and Exchange Commission (SEC) and the Commodity Futures Trading
Commission (CFTC). You replied on July 20, 2012 stating that you were directing
Counsel to carry out this inquiry.

Ms. Emerson expressed concem that the Department’s outreach may have violated
statutory prohibitions and limitations on using appropriated funds to lobby Congress and
otherwise advocate for legislative action. She presented a list of specific questions
about process, coordination and review within the Department.

| have reviewed the statutory provisions, as well as analyses and interpretations of
them. | also interviewed Departmental officials with knowledge of and responsibility for
the posting, and adherence to the legal constraints. Based on this review and activity, |
conclude that the outreach at issue does not violate the applicable law. Additionally,
there is a process in place, more informal than might be expected, that appears to
satisfactorily vet outreach materials to assure that they do not violate the statutory
provisions.

The applicable statutory regime consists of a Federal criminal provision, and a
restriction incorporated in the current appropriation act. The criminal provision, 18
U.S.C. § 1913 Lobbying with appropriated moneys, states:

No part of the money appropriated by any enactment of Congress shall, in the
absence of express authorization by Congress, be used directly or indirectly to
pay for any personal service, advertisement, telegram, telephone, letter, printed
or written matter, or other device, intended or designed to influence in any
manner a Member of Congress, a jurisdiction, or an official of any government, to
favor, adopt, or oppose, by vote or otherwise, any legislation, law, ratification
policy, or appropriation, whether before or after the introduction of any bill,
measure, or resolution proposing such legislation, law, ratification, policy, or

appropriation; but this shall not prevent officers or employees of the United
States or of its departments or agencies from communicating to any such
Member or official, at his request, or o Congress or such official, through the
proper official channels, requests for any legisiation, law, ratification, policy, or
appropriations which they deem necessary for the efficient conduct of the public
business, or from making any communication whose prohibition by this section
might, in the opinion of the Attorney General, violate the Constitution or interfere
with the conduct of foreign policy, counterintelligence, intelligence, or national
security activities. Violations of this section shall constitute violations of section
1352(a) of title 31.

The appropriation restrictions are found in Sections 716 and 719 of Public Law 112.74,
the Consolidated Appropriations Act, 2012, which state:

GENERAL PROVISIONS--GOVERNMENT-WIDE

Departments, Agencies, and Corporations

Sec. 716. No part of any funds appropriated in this or any other Act shall be used
by an agency of the executive branch, other than for normal and recognized
executive-legislative relationships, for publicity or propaganda purposes, and for
the preparation, distribution or use of any kit, pamphlet, booklet, publication,
radio, television, or film presentation deslgned to support or defeat legislation
pending before the Congress, except in presentation to the Congress itself.

Sec. 719. No part of any appropriation contained in this or any other Act shall be
used directly or indirectly, including by private contractor, for publicity or
propaganda purposes within the United States not heretofore authorized by the
Congress.

Then-General Counsel Madison issued a memo in September 2008 to provide guidance
on the Congressional lobbying ban. In essence, it states that i is “clearly permissible”
to make “public statements explaining Treasury programs, even if there is proposed or
pending legislation concerning those programs,” and that it is “clearly prohibited” to
make “communications urging citizens to contact Congress (0 support or oppose
pending legislation.”

This guidance is available on the Department's internal website, DONET, as well as in
the Ethics Handbook issued by the General Counsel's office. 've compared it 1o the
formal guidance binding on the Executive Branch issuad by the DOJ Office of Legal
Counsel, and believe that it is consistent. Applying this guidance to the outreach
material at issue here, | believe that Treasury acted within the statutory constraints, and
that the “Penny Wise” outreach is appropriately viewed as an explanation of Treasury’s
programs and position regarding legislation concerming those programs.



INQUIRY PROCESS

| obtained information and records from the following Treasury officials:

Assistant Secretary for Public Affairs Jenni LeCompte;

Assistant Secretary for Legislative Affairs Alistair Fitzpayne and his deputy, Lisa Pena;
Deputy Assistant Secretary for the Financial Stability Oversight Council Amais Gerety;
Assistant General Counsel Rochelle Granat and her deputy Brian Sonfield, and
Treasury OGC attorney Steve Laughton.

From my interviews of them and review of emails and other records they provided, | am
setting out answers below to the questions posed by Chairwoman Emerson. After that
presentation, | will set out my conclusions and observations about this event, and the
process at issue here.

The questions posed by the Chairwoman are:

Does the Department of Treasury have a well-documented and long-standing history of
reviewing and critiquing the funding levels of non-Treasury agencies in appropriations
legistation pending before Congress?

Both Ms. LeCompte and Mr. Fitzpayne, the heads, respectively, of the
Depariment’s Offices of Public Affairs and Legislative Affairs, stated that in
matiers related to financial regulation, the Department does have a policy and
practice on commenting on issues that can affect the strength and security of
markets and financial institutions. This is particularly true regarding adequate
funding of agencies involved in Dodd-Frank implementation and regulation of
financial markets.

Mr. Gerety, the Deputy Assistant Secretary responsible for administration and
support of the Financial Stability Oversight Council (FSOC) agreed.

if s0, which non-Treasury agencies does the Department review either regularly or
occasionally?

As discussed above, the three officials indicated that to their knowledge, the
review related just to agencies involved in financial regulation, that were
Treasury's partners in Dodd-Frank implementation.

How does the Department decide which non-Treasury agencies to review and not
review?

As discussed above, the decision-making focusses on how the other agencies
are connected to a Treasury responsibility or core interest; in this case, financial
regulation and Dodd-Frank implementation.

What Department offices are responsible for this review?

Ms. LeCompte denied direct knowledge, saying that this is not Public Affairs’s
decision to make. Mr. Fitzpayne stated that he thought that the offices of the
Under Secretary for Domastic Finance and the Assistant Secretary for Economic
Policy would be involved in particutar cases, but that the main players would be
his office, and the Office of General Counsel. Mr. Gerety, interestingly, opined
that “review” is too formal a term: he characterized it as a process for soliciting
and sharing views and concerns about matters affecting Treasury and its
missions; a process led by the Office of Legislative Affairs, with input from the
Offices of Public Affairs and Domestic Finance. Any oulput of this process that
relates to legislative proposals or actions is reviewed by the Office of General
Counsel...

How widely does the Department share its review? s the review shared just within
Treasury or is it shared with the non-Treasury agencies, the Office of Management and
Budget (OMB), the White House, the Congress, the media, or the public?

Mr. Fitzpayne denied that what is done at Treasury constitudes a formal review of
other agencies. Rather, particular events or concemns lead to certain activities,

in this case, the second anniversary of the enactment of Dodd-Frank was coming
up and there was concern about getting information out fo the public about
Treasury’s efforts to implement the law's provisions. As noted above, Treasury
had concerns that other agencies whose work intersects with Treasury's, in this
case the SEC and CFTC, were not receiving resouwrces sufficient, in Treasury's
view, to carry out their responsibilities under Dodd-Frank.

The Office of Management and Budget is always made aware of such activities,
as are the other agencies affected.

What is the format of these reviews other than responses to OMB Legislative Reference
Memorandums?

Mr. Fitzpayne said that there is no fixed format, and that the “Penny Wise”
outreach was a proactive Treasury effort to advance the goal of effective
implementation of the Dodd-Frank law’s changes. It was not & response o an
OMB call for analysis.

Does the Department of Treasury have clear and meaningful written policies and
procedures for the use of new media”?

Ms. LeCompte stated that the Office of Management and Budget has issued
govemment-wide guidance regarding the appropriate use of soclal media, and
Treasury adheres to those directives. In addition, the Treasury ethics manual
includes guidance on the use of social media in compliance with the Hatch Act.
She said that her office has also disseminated general “rules of the road” on
personal use of social media by Treasury staff,



In general, she stated, the clearance of content for distribution via social media
channels is the same for other content disseminated by Public Affairs — press
releases, fact sheets, speech text, etc. — which includes review by all relevant
internal offices, including the Office of the General Counsel.

if so, were they followed in this particular instance on July 167

Ms. LeCompte said that the procedures described above were followed. The
“Penny Wise and Pound Foolish” infographic was reviewed by relevant offices
within the Department, and its content was checked for accuracy with the SEC
and CFTC. OGC reviewed the product to assure that it did not cross any lines
into improper lobbying, violations of 18 U.S.C. § 1913, or violations of relevant
restrictions contained in appropriations acts

What Department offices are responsible for writing and enforcing these policies and
procedures?

Ms. LeCompte stated that Public Affairs has responsibility for ensuring that all
relevant offices have reviewed the material that is publically released. Her office
looks to the Office of the General Counsel to ensure content is compliant with all
laws and ethics policies.

Do the policies and procedures incorporate guidance on how 1o avoid violating 18
U.S.C. 1913 and sections 716 and 719 of the Financial Services and General
Government (FSGG) bill?

Ms. LeCompte stated that she looks to the Office of the General Counsel to
identify any legal concerns. OGC is a critical part of our content review process
for this reason.

Does the Department of Treasury have a process for reviewing and preventing
violations of 18 U.S.C. 1913 and sections 716 and 7197

Ms. LeCompte said that the Office of Public Affairs looks to the Office of the
General Counsel to identify any legal concerns. In this case, she said that the
“Penny Wise” infographic was shared with OGC for review.

Mr. Gerety, the DAS responsible for the operation of FSOC, said that in the over
3 years he’s worked at Treasury, he's received repeated guidance, through
exposure to OGC's in-person and written ethics and standards of conduct
training, and in discussions with Legislative Affairs and OGC personnel on the
rules of engagement regarding advocacy to and about Congress and legislation,
in particular advice on what actions are allowed, and which are not, regarding
contacts with Members, staff, and other entities. He characterized the level of
guidance provided as “culturally ingrained.”

Lastly, Mr. Fitzpayne said that there is not a formal process, but that he and his
shop are well aware of the applicable law and its limitation on advocacy and

“grass roots” lobbying efforts. He said that his shop is aware that the audience
for outreach campaigns, like “Penny Wise,” can include Congress, and that
they're “on guard” against possible appearances of prohibited lobbying and
“propaganda.” He specifically mentioned Mr. Madison’s 2009 memo as the
guidance on what is, and is not, allowed.

Does the Department of Treasury have clear and meaningful written policies and
procedures for communicating with Congressional Members and Committees?

Ms. LeCompte’s response to this question was that Public Affairs is not
responsible for policies and procedures for cormunicating with Congressional
Members and Committees. Legislative Affairs takes the lead on those matters,

Mr. Fitzpayne referred to the 2009 OGC memo, noting that it was circulated, is
available on DONET, and is referenced in the OGC Ethics Handbook. He did
add that there is no Legislative Affairs-generated formal memo or other guidance
analogous to the 2008 OGC memo.

If so, were they followed in this particular instance on July 167

Ms. LeCompte stated that the “Penny Wise” infographic was reviewad by all
relevant offices, including OGC. She said that she relied on her understanding
that staff in the General Counsel's office reviewed this document, and they did
not raise any concerns about its content.

Mr. Fitzpayne incorporated his response to the previous guestion.

What Department offices are responsible for writing and snforcing these policies and
procedures?

Ms. LeCompte’s view was that Public Affairs is not responsible for policies and
procedures for communicating with Congressional Members and Committess.
She stated her belief that Legislative Affairs takes the lead on those matters.

Mr. Fitzpayne of Legislative Affairs indicated that the Office of General Counsgl is
the responsible function. | agree: it is OGC that provides the guidance, and is
consulted before material is published. Howewver, as noted below, this process is
less formal and perhaps less all-inclusive that might be expected.

Do the policies and procedures incorporate guidance on how to avoid violating 18
U.S.C. 1913 and sections 716 and 719 of the FSGG bill?

Mr. Fitzpayne categorically stated that OGO is always part of the clearance
process for all policy staternents generated by the Department.

Do these policies and procedures include how to communicate with Congressional
Members and Committees using new media?



Ms. LeCompte stated that this is not Public Affairs’s responsibility. Mr.
Fitzpayne, however, stated that it is the responsibility of Public Affairs.

What was the purpose of the July 16 tweet, Facebook post, and blog post?

Ms. LeCompte stated that Public Affairs published this infographic as part of a
broader outreach effort centered around the second anniversary of the
enactment of the Dodd-Frank Act. The emphasis was on educating the public on
the need and value of adequate support for the Act’'s implementation and
enforcement, including adequate funding for agencies with responsibilities in that
area.

Both Mr. Fitzpayne, and Mr. Gerety of the FSOC office agreed that this was the
purpose.

Was the purpose accomplished?

Ms. LeCompte stated that she believes it was a successful communications
endeavor. Openness, transparency and public dialogue are all important on
these matters and promoting those objectives is in and of itself a success for
good government.

Both Mr. Fitzpayne and Mr. Gerety agreed with this assessment.

if so, what performance measures does the Department have to evaluate
communications?

Ms. LeCompte said that Public Affairs does not have a formal system of
measures as this is not an area of clear science. She said, however, that media
pick up of these postings, and that her office uses Google Analytics and other
data to track hits or views on various social media platforms, which does help in
evaluating the reach achieved around any particular communication.

Was the purpose {o communicate with Congressional Members and Committees?

Ms. LeCompte said that public outreach is designed to communicate the
Department’s concerns and goals to as many people and groups as possible, to
enhance citizen awareness and advance the ideas that the Administration thinks
are important,

Mr. Fitzpayne, in charge of Legislative Affairs, said that communication with
Congress is part of the goal of communicating to a broad audience.

If s0, was it designed, directly or indirectly, to influence how Members would consider
bills introduced by the House Committee on Appropriations?

Ms. LeCompte said that “Penny Wise” was published to make clear what the
Department and the Administration believe and want to achieve. She specifically

said that “If those positions/arguments are persuasive to Members, we woulkd of
course see that as a positive cutcome.”

Mr. Fitzpayne said that there Is no specific intent to pressure or influence
members of Congress to vote in a padicular way; rather the goal is to inform as
many people as possible about Treasury's viewpoint.

Why were a tweet and posts considered better forms of communication than a letter,
telephone call, or meeting?

Ms. LeCompte said that her office previously communicated this message
through a variety of different means, including interviews and public remarks by
senior Treasury officials as well as meelings and other direct conversations. In
this instance, they intended this communication for 8 broad public audience,
making publicly accessible platforms such as the Depariment’s blog and Twitter
the most effective vehicles to achieve their chiective.

Both Mr. Fitzpayne and Mr. Gerety questioned the premise of this question. Mr.
Gerety said that to his knowledge many communication vehicles were used a
part of an overall effort to raise public awareness of the need for support of
Dodd-Frank implementation and enforcement. Mr. Fitzpayne specifically
deferred to Ms. LeCompte as the responsible official, He did note that the
Department uses other media, such as calls, memos and other print material, as
well as meetings, in order to convey its messages.

Were alternative forms of communication considered?

All three officials referred to their answers to the previous guestion.
Was the purpose to communicate with the public?

All three agreed that this was the purpose.

If s0, was it designed, directly or indirectly, to influence how the public would consider
bills introduced by the House Committee on Appropriations?

Ms. LeCompte said that it was intended to communicate views about these
proposed funding cuts o as broad an audience as possible. She specifically said
that the hope is to persuade the public about the merits of those views.

Mr. Fitzpayne again said that Congress is part of the large audience being
sought, although there is no intent to convinee or pressure members to vole ina
particular way on a particular matter.

Was the purpose to communicate the Depariment’s views or was it to communicate the
White House's or the Financial Stability Oversight Committee's (FSOC) views?

Ms. LeCompte said that “Penny Wise"” was published to communicate the
Department’s positions on issues, which are consistent with, and supportive of,



the Administration’s policies and priorities. She said that it was also meant to
communicate the views of the Secretary as chair of the FSOC.

Mr. Fitzpayne thought it was to convey the views of the Treasury Department as
an entity. Mr. Gerety, the official most closely involved in administering FSOC,
stated firmly that FSOC as a separate body did not request or authorize "Penny
Wise.” But in his view it did advance the Administration's goal of getting support
for the implementation and effectiveness of Dodd-Frank.

If either of the latter, did the Department consider that any communication using

Treasury’s letterhead and agency symbol would be construed as the Department’s
views?

Ms. LeCompte agreed that this was the intent.

Did the Department coordinate with or seek assistance from either the SEC or CFTC in
the preparation or release of the tweet or posts?

Ms. LeCompte said that her office fact checked the content of "Penny Wise” with
the public affairs offices at both the SEC and the CFTC, and they incorporated
the feedback received. She said that neither agency raised any concerns with
Treasury's plans to publish the content.

How much of the Department of Treasury's Office of Public Affair's resources, both in
terms of dollars and staff, are used for new media?

Ms. LeCompte stated that the Office of Public Affairs devotes one GS-6 FTE to
new media.

Does the Office contract with public relations or public affairs firms for new or traditional
media?

Ms. LeCompte said that there is no contracting done.

Does the Office train its staff to recognize and avoid violations of 18 U.8.C. 1913 and
sections 716 and 7197

Ms. LeCompte said that OGC provides ethics training to all Treasury staff,
including those in Public Affairs. As she said previously, she looks to the Office of

the General Counsel to ensure content is compliant with all laws and ethics
policies.

if s0, were policies and procedures followed in this instance?

Ms. LeCompte stated her opinion that they were.

Did you personally create, edit, review or approve this particular product?

Ms. LeCompte said that she did not create this product, but did provide adits and
approved it.

What is the volume of PA’s output, per day/week?

Ms. LeCompte said that Public Affairs’s work oulput is highly variable, there is no
average day or week.

How much is run by OGC?

Ms. LeCompte said that her office generally shares with OGC all original contant
disseminated by Public Affairg, including press releases, fact sheets,
remarks/speech text, blog posts and infographics such @s this one.

Are proposed products coordinated with other offices/bureaus/outside entities?

Ms. LeCompte answered this question by refering to her answers to the
previous questions.

Does the Office have responsibility for Department communication with Congressional
Members and Committees?

Ms. LeCompte said that the Office of Public Affalrs does not have this
responsibility; it is the responsibility of the Office of Legisiative Affairs,

DISCUSSION

Notwithstanding the statements of the three officials above, it appears that the actual
OGC vetting process was less formal and structured. The lawyers in charge of OGC's
General Law, Ethics and Regulation division (GLER}, which has primary responsibility
for providing ethics, standards of conduct, and appropriations law-related advice,
indicated that theirs was not actually the office that provided the OGC blessing to
“Penny Wise.” Rather, this was done by a staff attorney in OGC's Banking and Finance
division. And that attorney, Steve Laughton, told me:

Just to be clear - B&F did not review the blog post. B&F reviewed g slide deck -
one page of which contained information similar to what was contained in the
blog post. B&F's review focused on the accuracy of the descriptions of the
various titles of the Dodd-Frank Act. | also have some familiarity with
appropriations law. | believe that if the line was crossed in terms of the
prohibition on using appropriated funds for grassroots lobbying, | would have
caught it.

Brian Sonfield, the Deputy Assistant General Counsel for GLER described his office’s
procedure as follows:



1) GLER does, in fact, memorialize its vetting process with regard to Public
Affairs clearance items, in that it is GLER's practice to respond to such clearance
items by email.

2) That said, GLER doesn't have a formal log-inflog-out system for these types of
items GLER does have a log-inflog-out system, but that system is used for long-
term attorney work assignments, or for more complex items in which we want to
keep track of GLER's work product for historical purposes. The GLER log-in/log-
out system generally is not used for fairly routine items that are resolved on the
same day that they are received.

3) GLER does not keep track of clearance items that are sent to other OGC
offices, such as items with respect to which B&F has been asked to clear.

When | asked whether there was an issue with another OGC division doing the vetting
to assure compliance with the anti-lobbying provisions, Mr. Sonfield assured me that

The anti-lobbying principles embodied in Section 716 and elsewhere are pretty
simple, and my impression is that attomeys in the other AGC offices are famitiar
enough with these principles that they can spot issues when they arise. In
addition, my understanding is that the employees in the Public Affairs shop are
also familiar with these anti-lobbying principies, so it wouldn't be necessary for
every blog or posting to be sent to GLER.

Whether this is the best answer or practice across the board, | think it's true in this
particular matter involving the "Penny Wise” outreach. The OGC 2009 guidance is
consistent with DOJ OLC’s consistent interpretations of what the law does and does not
allow to be done with appropriated funds in the area of public outreach and
communication of agency goals and positions. What OLC calis “grass roots” [obbying —
specifically calling for people to write and call their representatives regarding their
positions and votes on particular bills — is clearly not what the Department was doing in
its “Penny Wise” outreach in mid-July. For that reason, | do not see that the
Department misused appropriated funds, or came close to violating 19 U.S.C. section
1913, or Sections 716/719 of the FY 2012 Appropriations Act.

That being said, the confidence that the assistant and deputy assistant secretaries
expressed about OGC’s guidance and vetting process seems to assume a more formal
and inclusive review process than actually appears to exist. The review that was
conducted here did the job — there was no violation — but it might not be sufficient for
more complex, close, or subtle situations.



