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U.S. Department of Justice

Office of Information Policy
Suite 11050

1425 New York Avenue, NW
Washington, DC 20530-0001

Telephone: (202) 514-3642

SEP 2 8 2012

Re:  DAG/11-00701 (F)
CLM:VRB:GSA

While processing your Freedom of Information Act (FOIA) request dated June 17,
2010, for a September 17, 1999 memorandum entitled “Re: Department of the Interior Policy
on the Use of the Polygraph in Criminal Investigations,” the Criminal Division referred six
documents, totaling sixteen pages, to this Office for processing on behalf of the Office of the
Deputy Attorney General. The Criminal Division tracking number associated with this request
is 201000519F. For your information, the documents were received by this Office on May 6,
2011.

I have determined that the referred material is appropriate for release without excision
and copies are enclosed. Although portions of this material could be withheld pursuant to
Exemption 5 of the FOIA, 5 U.S.C. § 552(b)(5), I have determined in this instance that such
material may be disclosed as a matter of agency discretion.

I apologize for the delay of this response, which was caused by the need to consult with
other Department components and federal agencies.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. 552(c) (2006 &
Supp. IV 2010). This response is limited to those records that are subject to the requirements
of the FOIA. This is a standard notification that is given to all our requesters and should not be
taken as an indication that excluded records do, or do not, exist.



Inasmuch as this constitutes a full grant of the documents that were referred by the
Criminal Division, for processing on behalf of the Office of the Deputy Attorney General, I am
closing your file in this Office.

Sincerely,
kﬁgg -
Carmen L. Mallon

Chief of Staff
Enclosures
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U.S. Department of Justice

Crimninal Division

Office of the Assiciant Adorncy General Washington, DC 20510-00¢1

September 17, 1999

EXRCUTIVE SUMMARY

MEMORANDUM FOR THE ATTORNEY GENEBRAL

THROUGH : THE DEPUTY ATTORNEY GENERAL
7] eV -0

FROM: 4K James K. Robinsan l

47 Asglstant Attorney General

SUBJECT : ébK Department of the Interior Policy on the Use of
PURPOSE : To obtain the Attorney General's approval for a

Department of the Interior (DOI) policy for the
use of polygraph examinations in criminal

inveatigations.
TIMETABLE: As soon asg practicable.
SYNOPSIS: DOI has entered inte a memorandum of understanding

with the Federal Bureau of Inveatigation and the
United States Secret Sexvice for the
administration of polygraph examinations in
criminal invegtigations.

DISCUSSION: DOI has submitted this policy to the Department of
Justice because of an undated Presidential
Memorandum, issued by Lyndon Johnson, requiring
Attorney General approval of all executive branch
policies on the use of polygraph.

RECOMMENDATION :
The policy meets the requirements set by

Presidential Directive, and has incorporated
guggestions from Executive Office of U.S.
Attorneys. Approval via the attached memorandum
is recommended.

Attachmaent



US. Department of Justice

Criminal Division

Office &f the Assistant Afiorney General Washington, DC 30536-0001
September 17, 1999

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH : THE DEPUTY ATTORNEY GENERAL
FROM: 7k James K. Robinson
“ Aggistant Attorney General
SUBJECT: |1 Department of the Interior Policy on the Use of
PURPOSE: To obktain the Attorney General‘'s approval for a

Department of the Interior (DOI} policy for the
use aof pol¥graph examinations in criminal

investigations (Attachment 1).
TIMETABLE : As s-on as practicable.
SYNOPSIS: DOI has entered into a pemorandum of underatanding

with the Federal Bureau of Investigation (FBI) and
the United States Secret Service (USSS) whereby
DOI will rely upon the expertise of the FBI and
the USSS for the proper administration and
interpretation of polygraph examinations when
employed in a crimihal investigation. The policy
meets the requirements set by presidential
directive, and approval ia recommended.

DISCUSSION:

DOI has submitted the proposed policy to the Attorney
General for approval in keeping with a memorandum issued by
President Lyndon Johnson {the Johnaon Memorandum) which remains
in force and effect (Attachment 2). The Johnson Memorandum
requires that a department or agency promulgate regulations or
directivas governing the use of the polygraph examinations and
that thage regulations or directives be gubmitted to, and
approved by, the Attommey General.

Tha policy proggsed by DOI addrasses all of the requirements
get forth in the Johnson Memorandum and expands those
requirements to reflect current law and policy concerns in this

axea.



Memorandum for the Attorney General Page 2
Request by Department of Interior for

The Johnson Memorapndum

During his Administration, President Lyndon Johnson, after
reviewing the use of polygraph examinations in the Executive
Branch, issued a memorandum to ensure againat unwarranted
intrusiona into individual privacy.

. The Jdohnson Memorandum prohibits all departments or agencles
of the Executive Branch from using polygraph examinations In a
variety of sltuations, including criminal investigations, unless
or until the conditions, set out in the memorandum, have been
met. The Johnson Memorandum requires that the regulations or
directives on the administration of polygraphs in criminal
investigations include, as a minimum: .

> The range of criminal matters in which the polygraph
wili be used.

. A statement that no polygraph examination will be given
unless the person to be examined has voluntarily
congented in writing after being informed fully of:

> his privilege against self-incrimination;

v hig right to consult a lawyer prior to
the examination;

> his right to refuse to submit to the
examination; and

4 the characteriatics and naturxe of the
polygraph machine and examination
including an explanation of the physical
operations of the machine, the
procedures to be followed during the
examination, and the disposition of
information developed from an
examination.

r An affirmation that, in the case of an employee of the
Pederal Government, refusal to conaent ta a polygraph
examination will not lead to any adverse action and
will not be made a part of the subject's personnel
file,

> Adequate standards for the selection and training of
examiners, keeping in mind the government's cbjective
of insuring protection for the subject of an
examination and the accuracy of polygraph results,



Memorandum for the Attorney General Page 3
Requeat by Department of Interior for
Approval of Polvgraph Policy

The DQT Proposed Policy

The DOI proposed palicy, at §21.1, limits the range of
criminal matters in which a polygraph examination may be used, as
required in the Johnson Memorandum, which specifies use of this
technology in the following situations only:

J To aid in determining whether a person has pertinent
knowledge of & particular matter under investigatlon or
inquiry; -

> To aid in determining the truthfulnegs of statements

made or information furnished by a subject, victim,
witnegs, informant, and/or an individual making
allegations;

- To obtain information leading to the location of
evidence, individuals or sites of offenses.

The required statement mandatlng voluntary consent by the
subject; the subject's right to counsel prior to the examination;
the subject's righ. to refuse to submit: and, the characteristics
and nature of the polygraph machine and examination, including an
explanation of the physical operations of the machine, the
procedures to be followed during the examination, and the
digposgition of information developed from an examination, is
found at §21.2(G) (a)~(d) of the proposed BOI policy.

Also included in §21.2, as subpart{e), is the statement
required by the Johnson Memorandum that, if the subject is an
employee of the Federal Govermnment, a refusal to consent to a
pelygraph examination will not lead to any adverse actlon against
the subject and will not be made a part of one's personnel file.

The proposed policy establishes, at §21.2(c)}, that the
examination will be conducted by federally certified examiners
employed by the Federal Bureau of Investigation or the United
states—Serret—Servive:

Having mat the requirements of the Johnson Memorandum, the
propoged policy then strictly prohibits the uge of technology,
guch as volice stresg analysis technology, whose accuracy cannot
yet be fully assessed. The proposed policy also states that a
polygraph examination should be used selectively and the results
not relied upon to the éxclusion of other evidence derived from a
complete and profesgional investigation. Whexre appropriate, the
policy urges consultation with the United States Attornay's
Office to engure that administration of an examination would not
negatively impact ongoing prosscuticns.



Memorandum for the Attorney General Page 4
Request by Department of Interior for
Approval of Polygraph Policy

The proposed policy further defines those areas
inap rOprlate for examination, spec1f1cally. religious beliefs or
affiliations; beliefs and opinions regarding social matters;
information concerning sexwal opinione or practices; and
political beliefs and organizational affiliations of a
non-subversive nature.

Finally, the proposed policy addresses the concerns raised
by. the Executive 0ffice of the United States Attorney by
1ncorporating the suggestionas fully and redrafting Section 21.2,
paragraph E to include the following language: “The United States
Attorney or his or her designee should be consulted prior teo the
administration of a polygraph examination in any matter in which
there has been previous contact with the United States:Attorney's
Of fice or where potential criminal charges are contemplated.”

RECOMMENDATION:

I recommend that the Attorney General approve the Department
of the Interior’s proposed policy on polygraph examinations. The
policy, as drafted. fully comports with the requirements of the
Johnson Memorandum, incorporates the suggestions of the Executive
Office of the United States Attorneys, and expands privacy
protections further by incorporating limitations imposed by
current public policy conslderations, as more fully set forth
above.



Memorandum for the Attorney General Page S
Request by Department of Interior for
aApproval of Polygraph Policy

e J/ ,
7

APPROVE: : _Z ,
. EOUS

DATE: October 26, 1999 ap {3

DISAPPROVE:

None

Attachments (2)



United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240
Iuly 22, 1998
Note:
To: Jeff Fogel
From: Roger Phillips
Subject: Informal Review of the DOI Polygraph draft policy.

Dcaer..FOge/I,O%

Thanks for taking the time to review our draft policy statement on the use of the polygraph. As I
noted in our telephone conversation, the MOU's with the FBI and USSS have not been finalized,

Pending the informal review and approval of this pollcy by DOJ, we then must change the policy
prohibiting polygraph opcations in DOL. (A scparate issue from this policy statement) Then we
must go through the DOI surame process before publishing as a chapter in the Department
Manual 446. (Law Enforcement) We will then enter into MOU's with the FBE and the USSS. It
will take some time before this project is completed.

Sincerely,

-Roger

Thanks again for your review



United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

July 2, 1999
Beneva Weintraub
Chief, Policy and Statutory Enforcement Unit
Office of Enforcement Operations

1301 New York Avenue, NW
Washington, DC 20003

RE: Department of the Interior Polygraph Policy
Dear Chief Weintraub:
The change in the proposed Chapter 21, Section 21.2, paragraph E that was rcquested.by the

Department of Justice has been reviewed and the change made. The Department of the
Interior appreciates the review and approval of this important departmental policy statement.

%%‘
Roger F. Phillips
Special Agent

Enclosure



Department of the Interior
Departmental Manual

Effective Date:

Series: Law Enforcement and Security

Part 446: Law Enforcement

Chapter 21: Use of The Polygraph end Polygraph Examinations

Originating Office: Office of Managing Risk and Public Safety

446 DM 21

21.1 Policy. It is the policy of the Department of the Interior that polygraph examinations
may only be used in criminal investigations, No other use of the polygraph is authorized
within the Department of the Interior. During criminal investigations, polygraphs may be

used for the following purposes:
A. To aid in determining whether a person has pertinent knowledge of a particular

matter under investigation or inquiry.

B. To aid in determining the truthfulness of statements made or information furnished
by a subject, victim, witness, informant, and/or an individual making allegations.

C. To obtain information leading to the location of evidence, individuals or sites of

offenses.

21.2 Use of the Polvgraph.

and ethical examiner. Statements, admissions and confessions obtained from the examinee
during & polygraph examination arc admissible in court. Findings and conclusions resulting
from interpretations of polygraph charts are generally not admissible in court.

B. Consistent with the current policy of the Federal Bureau of Investigation and the
United States Secret Service, the use of voice-stress devices to determine the truthful or
deceptive nature of & person’s oral statements is prohibited.

C. Polygraph examlnations are to be conducted only by federally-certified polygraph
exominers employed by the Federal Bureau of investigation (F.B.1.) or the United States



Sccret Service (U.S.5.5.). The Department of the Interior has entered into Memorandum of
Agreements with the F.B.I, and the U.8.8.8. for polygraph examination services.

D. The polygraph is to be used selectively as an investigative aid and results
considered within the context of & complete investigation. Polygraph results are not to be
relied upon to the exclusion of other cvidence or knowledge obtained during the course of 2
complete investigation. Use of the polygraph for dragnet-type screcning of large numbers of
suspects or as a substitute for logical investigation by conventional means is prohibited.

E. The decision whether or not to use a polygraph examination must be made with
the awareness that it might impact on other prosecutive actions related to the action. The
United States Attorney or his or her designee should be consulted prior to the administration
of a polygraph examination in any matter in which there has been previous contact with a
United States Attorney’s office or where potential criminal charges are contemplated.

F. Polygraph examinations will be administered only to individuals who agree or
volunteer to take an examination. Information concerning a person’s refusal to take a
polygraph examination shall appear only in the unproductive section of the prosecutive report
or in the administrative section of other reports.

G. No polygraph examination will be given unless the person to be examined has
voluntarily consented in writing after being fully informed of:

(3) His or her privilege against self-incrimination,

(b) His or her right to consult a lawyer prior to the examination,

(c) His or her night to refuse to submit to the examination, and

(d) The characteristics end nature of the polygraph machine and examination
including an explanation of the physical operations of the machine, the procedures to be
followed during the examination, and the dlsposition of information developed from an
examination.

(¢) In the case of an employee of the Federal Government, an affirmation that a
refusal to consent to a polygraph examination will not lead to any edverse action against them
and will not be made part of their personnel file. ‘ ‘

H. The following ereas are not to be probed unless directly relevant to the
investigation or inquiry.

(a) Religious beliefs or affillatlons.



(b) Beliefs and opinions regarding social matters.
(c) Information concerning sexual opinion or practices.
(d) DPolitical beliefs and organizational affiliations of a nonsubversive nature.
I. Polygraph examinations may only be conducted when the F.B.I. or U.8.8.S.
examiner, in hisher professional judgment, believes the results will be accurate. Al
reasonable efforts must be made to ensure accuracy of the results,

21.3 Authorization/Approval for Condycting Polygraph Examination._

The following guidelines govern the authorization for conducting polygraph examinations:

A. Before asking the F.B.I. or U.S.5.S. examiner to conduct a polygraph examination,
Interior Law Enforcement Officers shall first obtain the written approval from their sepervisor
after showing that the investigation has been as thorough as circumstances permit, the
proposed examinee has been interviewed and, consistent with the circumstances of the case,
the development of additional information by means of a polygmph examination is essential
and timely for further conduct f the investigation or inquiry.

B. If approval is given, the Interior Law Enforcement Officer shall consult with the
F.B.IL or U.5.5.8. examiner who will conduct the polygraph examination. The Interior Law
Enforcement Officer shiould bring to the atiention of the exadiiner any previously determined
iflness or psychiatric condition, current illness or physical condition of the examinee which
could preciude the conduct of a meaningful polygraph exsmination.

C. If the FB.I or US.S.8. exeminer agrees to conduct the polygraph examination,
the examiner's agency guidelines governing the polygraph examination operation shalf apply.

D. The Interior Law Enforcement Officer who is thoroughly familiar with the
investigation should be available to assist the polygraph examiner as required during the test.
This investigator should also be available to take any statement or confession which the
examinee may elect to give after the examination is concluded. ‘

E. After the polygraph examination has been conducted, the F.B.L or U.S.S.S.
examiner will provide the Interior Law Enforcement Officer with a copy of the polygraph
examination work sheet and results, consent or agreement form signed by the examinee,
interrogation or advice of rights form signed by the examinee, sad any statements or




admissions made by the examinee.
F. The information and forms regarding the polygraph examination and results are to
be included in the Interior Law Enforcement Officer’s investigative report in the same manner

as any other investigative matter.

21.4 Law Enforcement Administrators’ Responsibility.

Interior Law Eaforcement Administrators may supplement this chapter with policy statements
or guidance consistent with this policy or issue guidelines governing the polygraph
examination aperation. It is the responsibility of the Interior Law Enforcement Administrators
or their designees to review policy staterments, guidance, or guidelines in a timely and
comprehensive manner. Any supplemental policy, guidance, or guidelines must be first
reviewed and approved by the Office of Managing Risk and Public Safety and the Office of
the Solicitor.

21.5 Qutside Coopergting Luw Enforcement Agencies.

This policy does not prohibit a cooperating law enforcement agency fram conducting
polygraph examinations in accord with that agency's policy and procedures if there is a joint
criminal investigation being conducted between an Interior bureau and an outside law
enforcement agency which is acting as the lead investigalive agency.
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