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A4a1Atctrat1ve persormel $140
leau141' pay of prds 1.27
Doctor 13
c;nuad. u1ntenance 132
CleaIWP lS
J:lectrlcal ..nice pElt8Ol'\Qel 100
' __Tal ad1dR1stl'ative. f11'It ald,

epel othe:r expena..298

In response to, your request of Au,guat 20, 1970, tile have Dbtailled a
8tateatnt of the eatiaatted COlts tnc~n:ed by the J1atloaal batStaus of
HNltb in ecma.ct.loD With 4 rock co.en 8pObJlOrec1 by the Viet 1fs1l
Koratonus ee.tUtee-HIH-NtKtI and held on tM ir0ua4s of the lIaUonal
lsutitl&te. of ae$lth to Bethesd4, MalYlaad, OIl Aaau.t 20, 1910.

You. alao 1'e<t'U6sted OUt' oplaioa a8 to whether the Hattol'l41 Institutes
of lle&lth had • le&81 right to disburse Federal fuels in support of thh
CODe.n. As atated 1n ou le~ter to ,OU of SeptelDber 8, 1970, we have
nque.ted a nport £rOll the Dep&rtJaeBt of Health. Eduaat1cm. aMi Welfare
rea-ntna tbl. _ttel'. While that letter has been aoknovledaecl, we haw
not yet received a flul repl)' •

... cUecua.d the concel"t aAd its .nod.ted eoats with officids of
en. NatlONIl lnaUtutes of Health wbo adviNd U8 that the Gogernraent.
tnel.&fteC1 e8ttuc.d. coat. of $2,048 in c:omt8Ctlon thadWith. Of th1 •
..-wlt. $1,123 represent. coats whioh wvuld not haft been incurred if
the concert bad DOt beea held. fM!rt.tae '141 to Jlattooal InBtl tUte8 of
a••ltb aecul'ttJ pa~. account. for $1.098 of this uount. sad the remaio­
Ina $2S. repftMftta the coate of ele<ltrical aaterlal lIade aYaUable for the
.,U!11na .,.te UM tty the baIld. Jfo cost \lal been .aU_ted for use of
the IIational IDatltutea of Health's elec:t.l'u powr becau,. the quantity
involYed was con.tdered n-alta1ble.

The total eat1mated cost, lne.urred b; the Govetnllent a1l0 tftCludeB
'925 for val_. and other operating expert... directly wlated to the con­
cert, but whteh 1I01Ild b&w been inclined eyaft if the concert had not been
held. fbi. catelOl')" of ••CillAted toste is eospoeed of the following:

•
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An offtc1al of the liati.onal lnlatJ.tutee of aealtb informed us that toe
hls botrled.e no addtttoa&1 coats ~" lneuned .s .. result of the con­
ce~t by any Fociel'.l ageney other than the National Institute. of Health.

.. ... .. .
The t)epartzaeot Cif Health. Education. eO Welfe,,:e bas not b6en given

the opportUJ'ltt)' to COIlIIWlt fontally OG tbls repc)l't; however, tbe tnfot'ma­
t.lol\ 1ft the "PO~t ._ cUKUaeec1 Wlth 'Naclonal IftctttClte. of Health offi­
cial.. We plan to _u !to funhe-r distributton of this ~eport ","leas
copl•• ere *,"1£1"l1y requested. cd then _ atu\ll uke dlstrtbutiQn
only .fter your 41'f8fllenC hAs been obtained or pubU.c atll\owcemeot bas
been ..de by you concenl_ the co~taslt. of tMa "PO.t.

B.F.KEI.I,&{

hsiBfaDt Coiaptl'OUer General
of tae UBlte4 Scat••

'l'he Honorable WilU.. J. Scherie
Hou.. of IlepnMDcatlv••
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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. C.C.• %0$48

October 2, 1972

I)
J

I

Captain Karen S. Sollenberger, ANC
Box C-6
TripIer ArQY Medical Center
APO Scm Francisco 96433

Dear Captain Sollenberger:

This refers to your letter dated July 21, 1972, with enclosures,
rcque~ti~6 that ~e recousider our ilecision of Febru~ry 16, 1933,
D-113UY3, 32 Coop. Gen. 304, which you say is the basic authority on
which the A~y bas declined to pay you the basic allo'lance for quarte=s
at the "\."1th de?endents" rate on account of a dependent husb~nd. vIe are
also in receipt of a letter in your behalf fran the iionora1"le Pat~y T.
!ll.nk, House of Re?resentatives, conceruing this natter.

lOu cO;ltend the'lt t.he i~ter;>retation in the above decision of the
tcrm '·Jc;)e.:lJ.,~;-.t" c:.s duii..i.cd in 37 li.S.C. ""Jl is no lon~er valid bl;:.cause
it is in disag=eeQent ~ith the clear lan~ua6e of that statute ~~d

op~osed to cur=ent ~~preGsions of Con;recsional ~tent t:~t ~omeu nust
receive equal poy for equ"l work. You a130 give ocier reasons in ~u??ort

of th.:l.l: co~tention and you have furni6:1';:.;! us \:itn Q copy of a club which
you had sub<:litted on FebrlUlry 22, 1972, to the Fi=lancc Officer, Fore
Shoridun, Illinois. That clai.::l contains nu;n~rous l~.Gal ar3\.l:'!1cnts \';;-.i.:b
you contend \.'ould se~ as justific.:lti6:l for that officer to :'40 lO-':6~r

follo;; the holdin& in our deciriion and vhich rcprca~nt a lOGol ba.sis
for puyn.eot to you of the basic all~~ance for quarters cff~c~ivc Janu­
ary 26, 1971, the date of your marriaee.

Att;~chcd to your clai:u. arc CO~l:.i..;:S of (1) an aifid.:n;lt iu ~hich you
aver t.>...:.:: ~-O~ have rrovic.eJ over 5:) p~rc~:lt of t::1C [i,:"c...:c'::"ul sUi'port of
;;our l.H... ~)~a;.:.· .... sinc~ ~3:lt..:ar,y· 26. 1):1 ~ (2) a ~~Cl:~~:~~ ~'r ...~:.·.. a:... 'Jppro·c·;I·.i.::lt~

viiicial ct [ ...1:'-= ~ll~=i~.:i:- ... cOi1c.:.;r..:i:-...~ tA.,t::" I"!onavc1ila~~ility c'tf fa::.ily 1";.;..\?r­
ters ior you, alld (3) laws) re~ulations, United Stat~s.~upre~e Court
case, ctc•• relatinci to thi" oattcr.

Also in your letter you e~press the dezire to aoend your claio
to incluJ.e paytlent of every entitleo.cnt ~hichyou are now being denied
by reason of the above decisio••

II.p?.:l.r~ntl:;, the Ani"! dcnieu your cl.::i;.. for t:~c ~ 11('·,7tl:'.~c 0:1 t:,c
basis of pcri~~ri!pll 3J242 of til~ ~JC~~~:~~~~ cf DC~2~~~ ::ilit~=v ~'~~; ~~J

Allo'ft'c1~c-=3 :::~:i:l.::::~:-.ts :;~.~~l. 'i'haL tJaril;rc1ph ?rovi\J.~s lor P.:1y:::cot

.... ,..~-._. ----_._----_._-- ~_._------
___~__---- ....0"_- .
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of the basic allowance for quarters to a female member on account of a
dependent husband only Yhen it is shown that he is physically or mentally
incnpable of self-support and 10 in fact dependent upon her for ~ore than

-one-half of his support. That regulution is based on our decision in
32 C~p. Gen. 364, supra. In that decision we interpreted and applied
in the case there i::lvolvcd section l02(g) of the Career Coopensation
Act of 1949) ch. 681, approved October 12, 1949, 63 Stat. 804, 37 U.S.C.
231(g) (1958 ed.), a provision of l.aoz wlUch is substantially similar to
37 V.S.C. 401, centioned above.

We held that a female officer of the un.ifomed services ",-ho vo1un­
- .. tarDy assuned the suppo:-t of her husband in order to pernit him to
: attend college, although he was physically end oentally capable of

self-support, did not have a husb:md vho was "in fact dependent" upon
. __.her for OVl.lr h."l1f of his support "'--ith.ir:l. the l:::eaning and inte::lt of the
- governing law so -as to entitle her to- increased basic quarters allowance.

\:e ha,,·e ree>;~zined· our·-decision conce::ning t.he entitlc::l2nt of female
tlem.bers -to the basic allO\laIlCe for quarters on account of a dcpende:lt
husband. ~y decision of July 3, 1972, B-161261, 52 Co~. Gen, , tv
the Secrcta.:::y of Defense (copy encloGed), -we reconsidered our deCision
in 32 COrJ.p. Gen. 364, and conc..luded tilat effective that date a fe=ale
cembcr of the unifo~ed services cay be considered as havins a dependent
husband ~~thin the oeaning of the gov~rnin8 stetute, 37 U.S.C. 401, yhere
there is sufficie.."lt S'\ridence to e~tablish his dependence on her for over
one-half of hio eepport uithout re~ard to the husband's ~ental or phys­
ical capability to support ~elf.

In that decision, hO';le,\Ter t we said that unless and until legisl.ation
s~ilar to the bills cited in the dcci~ion is en~cted into la", it ~zs

our c,pinion tr-..<:t thc:-e is :lO authority in the lav to authorize to a
~ £~ale o~ber increased quartc~s a11o~ance on aCCO~"lt .of a dependent
- h'.lsband euless it is estnblishcdtnat he isclepe::ldt:nt upon her for
o.er o~e-l~f of hiD sup?ort as specifically·required by the present
).a\v. In this conncctio:1: in our decision of July 3, .1972, \1e cited a
dacision ciated ~\pril"5, 1972, by tha U:l.itcd States District Court for
the Hiddle District of Alabo::Ja in the Frontiero case wherein that court

_upheld the cOl~titutionalityof section 4Ul of title 37, U.S. Code.

It appears that under ~he purvi~J of t~c above decision of July 3,
1972, you t~y be entitled to the increased basic allo~~~ce for quorcers
co==cn~in~ July 3, 1972: C~ ~cco~~~ cz ~ clep~de~t hu~ba~~, £hould it
be deter-....inC1Q by tue Dc?..rt::::e:lt of th~ Arr.y that your h~sb~u is ie

"';'2-

--~-----'...-....-- .. - -..-.. _-
"'~~~ .. - ---.-_-_... - -~-_.---.-._----

~-----------.-
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fact dependent upon you for t:lOre than one-half of his support. ~,e\Yer.

that decision provides no aut~ority for crediting your account in such
instcwce \dth the increased allowance for the period prior :-0 the date
thereof.

In vie~ of the above, it-is suggeste~ that you present this letter
and the copy of the decision of Jul7 3, 1972, to the finance officer at
your installati=~ ~ith the roqueot that appropriate action pe taken on
your pending claim for the increased a~ancc.

Sincerely yours,

PAUL G.- DEM3UNG

'For the Co::ptroller General
of tne Unit~ States

c

"­
0(
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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. ZlIIS.4e , .' ,l t'.(I i,~~. .
H L :l If l.f~?:t',,· - - ~! 0. .;j ...... ::.:

u. \A IJ <:_ .,' .',/f: :;.
S iI.. / f f-t. \:' t~... ,Y1

SEP 21 1913

!be 1*Ionb1. t.rMl'c B. HacdGu1cJ. Cba11'UA
fhab.-ft... _ 0.: .fcaUaD. -.u ,..
eo-LtCM _ hunta.. ad~ e-.roa
~of ...........t1...

Deu ~. Clud.nal

!b1a I'.fen te 'OWl' httu of ., 10. 1'73. reque8tiftl tAlC .­
ilrNatSpu • __ hPOrt. _0U'Il1QI t1ae 4s...r sud_ to 't'$I1o~.
),f '.ral ..Rd.w "~te. ef ,-.nouMil 1&.... 11IM .,.o:1f-
1ul1, &bat t..... (1) how .., cMpa'"-Du apad.ea pJ:..u. pre-
ncmlM npena; (z) tile cr=.... of the nporu; "(3) "tMJ" u.y
reclRal eta Y1olatM.

ta 41 ".. w1tb.,... .taft'. 1t ... apud, .. COGfll'MC1 .., ..
ltttal' of .,. 30, 1'73. that .. vouJA as". lab the '1L'uti_ .f ttaa

. ujOl' ....tJ.· ........u &lid ....t .. whtch fI'ft'Ue Pft....., .....
reports, .. 1JOI1al HY1w tba nau.c:a 01 tbenpona ptapaK ~7 tblIa
4udAa tM ,.tW J..",.., 1, 1973. co *' n, 1'13. Va~ tlte _C1......
ltlu of • total of 30 tMDc. au ..-.ie_. aacl foaM that 18 of tbIII
,z~ ,hha4mSacl npOftS to hd10 .ta~ .. ,art .1 0.11" putlllc
Wonad.aa ,-=OSt_. 'I. of the 18 aa-c:l.. pn't1..s.t ... ~octs daU)',
waau. tbe otbR GIbe ....1*.,~ tMtI oil • leU fnca.ueat 1NuIU. the
a.aeta. Nd..4 .. 11etet1 1D Att-"-c 1...

",.,SA.]1,t' the 1.'Uf.o -taU._ vot.LJA Nbda the ,ftft.COJ:4ed. __ npo1:U
-., M1Jj-D1 she a__:tu GIl du4uted ce1.epboaa Uuu.. · Da .... nporce
.eou.l4 t1laa N '-ft'AII••tby a etadoa .. tba7 weft beiq ncd1'lld • tbI
...... codAl be~ fM: '.z0a4c.••t .~ & 1at..~~. fa _elLd-.•
... ....t.-• ..tIM ...,. I'e~ ..... ¥..... to 1'a41••tattou.

tM 18~.. Vh1eh p'tod.deG ,~••ric4 un ~.rta pup....
1.524 npona o.riq tM S--Ck pedai cemlr:ecl ., flUl:~. va~
1,46% of cbue repone. Acca~ tel aaaq offlc1a1a,~. OT
tllMC:ripta of thtl 1'-.its1D& 62 uw·.,.~ vue GO loeael' aYula1t1e at
the U. 01 OQ¥ nwtew.· . .

'fa a..u dia...f.ou v:f.dl napouUtu offid.·le cow:emtaa tbe
N4el1Ma uU 1.p~ the l'IPftt• .- obtained uu.u.. of the coate
of 'l'OYUUaa prenc0rde4 u-. ztrPO%ta. .~ our cl.tacuatd.ou with .....,

~

,
.'

.'~.-: . .'
,.'"";.
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officials VI f0aD4 that: the 18 QfIIIdA. hall AOt a._luhM ••fWt1ft
p1deliMa to .Oftft tM caateat of ,"'teCol'4ed ... nport.. aatber~ c•
• taft. ill cU.qe or tu ~..to ..~ 4BtlMar .. been at... 110 au_liD••
• r bad Mea 11'" vUe htituM to exud.M tb.tu .,. ju4pqt •• tet -UC
.,.. tWll,. .....nettb1 iD. M1eedDC 11_ fOI'QCodilla.

'fbi PfthcftUcl un report. ,. rm.ei COft'l'ed « 41ftll''' raaae .f
..bjact.. la 1IMt CMe. tM I'~ cesatabe4 a flUQtUioa of • Pft....- 01:
utifttJ v.tG1D. tbe apaoft. ana of n.apOHiK1tey... !be ¥.,.ta atba
ea'.S••• ....,ca fDa .,..... e1' a_.DCad... b1.~ ...cr
oftte1&1e. .

we .,t....... fftll off1cfA1a of tta.oM tea ",DCa. chae,~ idly
" NPOl'ta•••t1aata of t1IA c:oct of ,rori4taa t!w! .....-
.s.c.ea. an Me forth in Atcac'JIIDt II, auG .iac1ocle aajol' equ1pNDt
cuu .. __ I ot.~ac1aa coat••

1D. riMr of the UN of app1:opd.atacS f'wI4e te fiQaQu the .1nwha.c1_
.f the ,nncode4 ... hpcnta. aA ......... Wlt.h,... ataff. ". -.11'"
tbe COIltelat .t tM 1.462 npor:c........lOH ~I tbe s-moath pertocl CQftnd
.., ~ NYIMr to dec... If .-cU. 608(.>1".f the Tr•....,. Poatal "ntce,
acI Qeural en.~t Appnpr1at1ea Me. 1'73, ."nft4 July 13. 1912,
Pub. 1... 92-151, 86 Stat. 471, ...., ocbac .ta~.t bed bMsa nGlaeacl.
"cUeD 60'(.)~o1 the act of hl)' U. 1972. plVd... weI

''No ,ut of _.., 8p'pl'OpftAtf.ol& ctOI\td:acl 1IL tbia or D1
ot_r Act... of tbe. fUR" cv&1laltla for up....1tun bJ 8'41
oorpol'.'tlosa or _ACY. .ball M U8ed fer pub11.c1t., or ,ropa­
....~ udp4 co .uPport 0'1 Ufeat 1eI1a1at101l
peel.... beton Coqru•• It

we ceuUer Uat ill IMeEel auu_ 608(a)ya not v101&ted b1 toM
41••••faau. by _ qaoy of iCl8l'41 c.Gl1at OIl. or cl1acuuJ.-. ott ,..,ahi
1a&1alat1oa. "!h!. ria1r tat _ bel1arge.....aart17 i_11M \)7 ~1_1'.d._
of t......tun of CbeM ,.&11c WomaU.GI1 f.-ct1na of _ qezt47 wtd.ch an
1eglttaan _ l.wtu1. tbwI, ,.Ue .ffld..1~ ..,. etc.h pnpri.,. npore OR
tba act1-n.u.. of tbdl' q6llCM., ..,. espnad to the ,.Uc ebl pol1c1.. of
tho.. ..-aM, aa.d of eM .1.S8Ua:toD of MUcb t.,an .....n. ad.,
Uknlae .fr•.,. nuttal to dt'" _ thoM polld1ia. ~ltun.f afpn­
pnate4 f... for 4U..iud.oa. of iafonatioc 1D t!aoea eatesod... 1a beR_
1.ful. Iut it t. be rec.opUod. C_I:, ~o 1:.blf .~t to -'dcl\ eM poUcy
of ......., 01' utr.tl. ta .....id 10,.cl11aa 1eatalatt_. 41acU.1QQ
" offteiala of that pollcy vt11 ~11Y, alebal" npllatl.7 01' ~1 UIpl1­
uu.. I'.fer to Acla leats1aUoo.. end wUl preaumably '"' ettbar 11k .support
of that l.,1e1&UOA or La oppea1tloa to ot:bcr 11OD""adp:!1ni~rat1ou
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Wta COIUIl... Cbenfon. cbat tbe~ cUd !lOt; iDtacl, by the
auctMllC of HaU. 60B(ar;.m4 11te _1UM. to p¥.c1~ .-11 ezprua10ll by
apDC1 offu1al- of Yl_ 011 ped1o.a laPelaCla.. BatJlu. the pJ:Obiblt1oo
of Ret.!. 601(_>-/'-'111 our Ytev 8ppU.. CIIl1,. to upe:wI11Ul'e* 1IIftlvtBa c.Uract
appeal8 ad4n...ct' to ta. public euuutlaa that tba7 CODtact ~r. of
CoDIl"." a4 1Mieate tadr INPPOl"t of In oppoaiticm to pa"'a. leal-latin.
1.e..~ to _.an of tAe public fft tbe» in tum a'lqa the1r repr.­
..tau.... 10 YOU ill • part1calar ....,.. fbe fonao1aa ....&1 aouU­
erat10u fOIll tIae hu1Il for 08 <letemfnatiOP lD 841 a1". iuc.oe of
whetber tMn bM __ a Y1olat1aD of ..aUeD 601(a) *1-

We ao~ furthar. 1a tbf.a ftPJ'cl. cha' tQa .tatut01'Y iajemctiorl of
MCtloa 601(.)~u too vapa to be auuapdb:U of def1Dit1w.1,4.. pUe­
11M. wh1eb -*td c1eu'11 dalia·ate uuotborbeci t1PH of upea41hrU.
eoua....tl'. _ 410 DOt cou:l.d_ it ."npd.ace to OY8nide e4.·.•t~aUft
utermbatl.. .f ,npl'iatJ nth ceepeot to b' eped.flc _tie. u..ee,t
van tU uldu.te da of each act10a ia 80 palpablJ 4Mtaucl to 8lIppftt OJ:
defeat peadfDa lep.elat1oR in Cba ....r 4MCrlbec1 above .. to~ tbe
COIIclua1ol:l that tile a4PdaSet7:aU" detel'ld.aatlou an UDN....1II1. til tM
face of the etatuterJ pE'01dbtuoa•

1ep.aladOD. OJ:' bDCh. Au !JlCUPl"etatioa of action 6O::~ft1ch strictI,
prohi1tlRd. .....1euna of app.-opriate4 fuacia for di.. . tion of v1ne OIl

,...tna lqia1ar1m would couttuent17 ,reelucle v1rt~y ., e_t by
off1ciala oa :la1.tJPaUoa or 'I8IlC7 poliey, a I'ell\ilt vh1eh, .. IlOted above •
.. do not ..U .lAteDdu..

&-178648
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%be fo11ov1q ".«NU1011 of tbe _t.d.a1,a cS1ft8ll1utM by the ".r10lJ8

1leac1a. tbzoqb tMU Dl'oadcaat ......nte.. ad eua1D6d ~ .. 1a bu_
• tAU 1atarpnuu. of eut10a 6t)8.(a).i, tie Junte .road. ta our ..ami-Dati_
of the Ilahl"1&lll thu .... ..,al1ahlAa "" the aaeae1-. tbac lINt of the ....
rel.... do aoe wiolate MGtift 608(&jl41~bu beea.. tba,. aft e1eu1)" 1A
tbe caUIOl'7 of upoai.t1oD of .....t.tiJec:r... po11q or~. althouab
they 41:1..... ,.4t.. leaialat1tm. they 40 ao' do .0 in te.. ft1cJ& are
elearlJ Ma1pecl to aQu••e tbat tile pu_lie COIlUCt KulMh of Coaaft•• CO
11ll1.... cbelr vote 011' paadtaa 1qU1au.oa. But 1n 0= vi.. tben vue

, tea iDa'••• of rio1ad._ of NCtioo 608(a);.o' the act of JG17 13. 1972:
OM b, tbII DepU'tMat .1 'l1:aaportadoa; .... ~1 the Oepara.tlt of lioudDa
IIUI Un.. ....lopuat (BUD); elK lt1 tha De'CtM1lt of Labor; and two by eM
DepU'tMIlt of e-ree. Deta:l1a oj Mdl of tlse8e violat1olte 8ft Me forth"low. the foJ.1.ovf.aa teD npOl'ta, in our opiD1oa~ •• ia nolatioa of
IecUOD 601(.)~R .... tHy an pat.atl, <lHilP*1 to 1afl_aee the &u..~al
public to oooCact w.beh of CGDar... to urp the tlII8IIber. CO vote for 01'
aaaia.c (1•••• 8UPpo~t or def••t) paadi a. les1.latioD:



1) The foUowUa 8t'&telllellt Ity the Deputy Au1atant Seuetuy of Labor
ad 4d!dn1lcrator of the OceupatiODal Safety a4 Healeb Amduatrat.1ocl ...
,a1l&bla thnua& the LUor De.pU'tDleDt ln0a4eu1: neva .."la oa Much 28 t

~73:

.1. '* " Wbat the PnAG~ ba8 propoHcl 1•• bo4se-t .f ntatra1Dt
aDd "fon. It prOll1... prosperity witbocrt hflau..

'tf the~t·S poeltioa of naut1!aa lU..&Ur t .....
ruulttq frca lila .P'lGJUDI 18 to be upheW. tbe people QH4l to
be baud. 'rbe wi. of Marice CD rMdl Cq1.tol BUl aa4 Clift
M a pollitt.. peuuacler."

M iM8Cap.b1e iMport of tb18 ltItliat the people ue aborted CO COIltact
!dol' et.ctM HphMlltati".. ad lAtt~ 1raow that they fuor the heai­
811.t's IMaclpt .. eo that thaN rapnHlltaUYU vU1 '9'Ote for tb't 1eau14t1oa
IbodJ1aI tbn lMadpt. In our v1w tb.U 18 ,a11c1ty en: propaaaDC1a 4uiped
~ wpport or ofeae 1es1Alat101l peedf"l MfOft Cougr..... w1th1D the Mantua
t aectlOD 608(a) ..t

2) OD. Karch 19. 1913. the foUov1.a& aur.aeut by the FHu'al 1lId.lroad
!ra1ni8trator va ..,allaDle tlmNab the DoputaU.t of Tr..-ponauou broa­
ut DW8 ..ftic1.:

u. '* '* U va aft IOtas to bave lICOIleIId.c .tability &'I1d f1.acaJ.
r ••poulbWty.... _t aU 8UPport tJae Pr••tdeDt t

• bud&et
pmcl'__acd 18t CoDIr... bow 'ft~ 1t."

ll1a .aain aqu 1iIItenaft to ·ub 1alovra to COnans. tbGU npport fOt' the
• r..14..t f

• bwlpt. Wb1ch 14 ubodJ.a4 14 p.eDdiq !eg1elatioD.

3) The foUow1na: atatUil:llt b7 the Auiscat 8ec1'.tcy of Labor for
ccu.p.t1oul Safety Ad Be.alth .. 4'ft1.1abl. _ April S. 1913;

"4.t tlte __at there 18 a etruule soiaa oa in w.~.
Ita out_ v1UV1ta1ly affect tile .bl6Z14. taP•.,.~. C0G­
ar". 18 ~J:' PftNJlNh to expaad Preddtrnt Ntxoa t s bwlset of
a.tntR.

r~ of the acldJ.t1eu to the budget 80M Ml'J.beJ:'8 1a
CoDaN•• WD.t to uke vouU ou17 &lye IUIV Ufe to 014 ad out­
1ICml p1:01I'_.. It 1. io1.na tto take • &004 deal of effon to
asevA eucca.. for. the Adtd.ubtratloa·. rnpouibl. bw1get.

_: 4 -
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'1Si1th. the ,ubUe'. help. lCgehlll8at &1*ld:bi cau M held.
doWa. the paop1e 8U8t tell theU e1acted "prasencaUvea they
are DO loa.p1:' tfi,1lJ.D; to pay for h18&U &OV.~tlt that i8 Bot
uceeaU1l,. ~.tt.r 8OfthMnt.. ~

4) A ataC8IIeDt Ily the DeputY Undel' 8euet:aZJ' of La\ot':t av&Uabl. oa
April 9, 1973, vu .. foUo.flu

"TIle COU8qaeuee of '-nacblog the Pr..1deat·. bucla-t
ceil1na ... iDnitl.b1e aDd brutal. Aa. _tter of dapl.
Brita-tio, a1ac1.'Mee 10 .......t up.Dd.1tu~e. nqu1na
e1ther .. til".... Ja t..uOll _ • 1aJ:pr r6d.e:t:al def1e1.t or
~. U _ an UIl~11iq to aceept l.ucnaaee 1:a uxaa-aBd
IIOet of .. an 4IDVi11taa-tha COGaquace of 1AerMH4 aowm­
MAt .peIMl1q wt11 ... a.t~ of the alway. etaapr­
oue. a1R18 CI"UIIll1Af1A~fonaa .. U the ceWq 111
bnaeMcl, _ an expect r1a'1Ds pt1cu. d._iDa Uten8t rat...
rutAc b!pona. decrua1tl& ..,ona, ad other el1atordou 111
our 8COIIOII1c pnoa.... 1IId.o vlU • ..- our l1vtaa ata­
clarde. U JO¥ fear Wlatton-u you abDu14-tbla 18 BOt the
tiM to M .u.c--cocc:.cc ,.our 1:0081'.....·1

5) tba fo1lowtaa atat..eut ~ tbe Deputy Ala1stmt Secretary of tabor
VUI ."d.1aIt~ OQ Apd.l 'J 1973l

"'rba 0cCQpat10ul sa~cy ad Bea1ch Act of 1970 .1. a
aood ....,18 of Pna:f.det:lt Ntzaa.'. np.ballt8 upoa &O'ftl:Q1lllSllt
dacentra11ut1oCl. Allovina tlMt Statu to ""lop Ithd.r own
safett .4'health p~... plluuJ udol: Jederal &u14aAU abculd
help at. the~ of r181ng FUKal 8a\*ld1t.uu aad CQIItE'Ol.

"no_ h Coqr... who reaut thU effftc by calltaa for
.... re4ual oatl.,. are askiq the ADa1.'lca woxld"pt'a to
bur u..brtmt of balirrier CaN .. 1'..... 1uflad.oD.. tba
pubUc. aut 1&& than btg 8peA4ua bow that it .upporte the
PnaUnt 111 the fipt to hoW 40IIl Faclel'a1 apendiq. ft

6) tM foU0IIi1ll acaee-t by the Deputy Ucadu Secretart of Labor ....
naU.abl. .. ApI:11 1-8. 1973 z

flA 1l1aIl~ 81p1fleet coafroatat.f.cm £8 !lOW 44.....1opiq
MtweaD dut Pn814uc ad tM toqre•• R HOb of tl-. hiS
apMdh.. hllU-. the Pn.1clent bow chat 1f h18 ltudiec
oetliq ia oot adband to. ethel' tues or the red.raJ. of­
tcit ..t rtse. I.f this happens, tha Amert.can public must

- 5 ..
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pay 1D tbe fon of either ~r taea or b1.shu prices ot'
both. BeCCIM of tbia. tlaI Pndtleut bu already w.toect two
of tbete .peruJina hUu. tCN caD batp the President in thi.
vital .ffen b1 latUni 70ft 00APU8IIIm taw when 7ft
• urad. U you ue v:f.11ba to pay tdPu' pd.ees and h18bft
taU. let h1a bow. Jut if ,. .,OM h1gher prlc:u aad
btp.1' caae. let hts m.. chet too. It

8011II d18cusioD of our coulue toa. with ftl8Pect to chU 8tateaau.t ad
aeveral .1st l..... aotecl benaftu.. 18 M\*t.Uy. WhU.e the lut lUte­
Milt. mel tM four fo1.1ov1Ds etaa-Ru. .,,1M the. U8t11M1' to •• ld.s
-dew COIICen1Da padi"a JA&1elatioll kaoft. to 111, repneutat1'Q 1n eoa...
are.. t the taft of uch IUt:neat .... it d.eu that the aUe-t 18
tAtemded to 00II'ri:Aae the ltat:eael' to ,rueD.t to hf.. Collar.... the Yi.av
.apouaed :ill .be aut_t ad Purl 8UfPOI't or .,••c peadf.nl 1e&J,slattoc.
Ileac. tbua .ce~u aft also 1a violadon of ..etloa. 608(.) .'i..,

7) tbB fo1.1ov1Ds BUt-eat, avat1&'blo on April U. 1973, was Mel. by
the Aaautat SecretarY of Labors"

"huUmt tiZOIl baa~ a 1b1e lMIdaet that
placea • debt 114 • the rwaavq 11'1 that haupered the
aatloa SB the l9608. It calla .for phlliDl thoae ea:pea81ve
pl'OI%__ that dad'e 1IIOrit. " _ ce focua ou effcrna on
tbNe PZOII''' tlult clo VOl'k_ It wUl help .. achieft the
110& peaceu.. p:oepedty ¥1thout WlaC10a 1n DMl'ly
weaty ,...s.

tlU _ dOG· t .low dovD: hc1cU:al ~1D&. if tiao
Pru1deat'. buq&CdY wt. are cbwrU4... face a lS-per­
aGt "1M:nan 1& 1su:oIatau. _ .ozoe. WlaUOD. 1 doG' t.
t1Wak ., ..nee wants thU. But t in the f1aa1 euJ.ya1a
eM n ...ubillty nata with dae wun ... the tupayel'8.
'l'hay IlUt let ~_ Coa&r6.s know bow tbay feel 0& tb1a
cntiea1 UAa. n

8 .w 9) 'the Noadeta8t neva eel'V1c8 of the DepartMat. of eo-eree =ada
the lou......al stat_t by the ~.taX7 of ColIDarce avd.l.Pla 01:1 two oce.a­
1100. Marcia U acl q4ia OIl H4t'cb 3G. 1'73:

"'!be opp..iu.on to Pna1deDt li.uoc'a budget is DOt
caUDa 11:011 the people. the ,",18, ..a .. h.... H8D are
b.....f1dq frca th«t laqeat hUliall J:68OUftU budget in OUI'
Nattaa t S IWltory. The d1.,lq of an,sd8h originate. fxaa
tbe .,.".t7 a1d41.emen. 'fhQ~' !'le. thatr 1'01.. d wU-p41ct.

- 6 -
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10) The fa11avtD1 aCatm Q8tlt by the 8aeftta~ of Houa1u& sad US'ban
Dma!os--t vas &ftdJ.able co ltarch 29. 1913;

".-; "..
.•.. "~": ... "..... :';'"

- 7 -

publicly ffn8llced, ladv1eora to the poor' being cUndp:f.sbed..
rnaUeDt Nhon baa tu.n h18 stud. We haft baud frOll
those vtao oppose hi. elton. Now tba people lDUt Nk.
tbd.r choice, _d the)' Blat make thair moUe bown to
thd.r 4l1ectAId. nprueaUUYe8 in eoo.an-....

tim tMe.e unneeded a.... bUla beaded for tb6 hes1deQt·.
da.k fra CcJDa'AN-aU tba U1IVOrthy Federal Pfttazo- ad
pnjeeta-an 1UD8 pointed d the 1:aaads of "rica tax­pay.... Or ... accunte1y. they an poated at ~ iDcOll8
of the tupayen-rwy to Hoot them cIowa. • * * Ve U..,. 1a
M..t.eric tbeII. '1'be , ..tt- 18 wbatber * • * as a Nat:lol\
* * * - rill take IIdV8lltap of the opporC;uDit:)' PI'..1~t
NlaDa' • ..tdoa ... det.elllS:utioD afford Ga. lliPt IUJV, CoIl­
BftU 18 petiq all~ of l_ttara from apec1al 1ntereat
1hUP8. 'rhD.. 1l"0\IP8 en p:LeedfDa tba1r on ee.lf1ah eauaea.
1 th1DIr. CoDaiU8 8bou1Cl bear fl'Oll aU Americana OIl vbat the
hu:1MDt 18~ to do wlaatewu tbaU news IIIa7 M. ADd
1 ~ that npriJua of vbetber tboee wbo contact their
CoqreatllllU\ bappeD to be 1D 8&fteII8Ilt with me. It

1-178648

AI 1ad.f.c.t..s a1Mrn. this 18 c1arly au attlJl!lpt to 1nf1uence peodtq
1qt.elatioa 111 v1olatiOll of eecUoa 608(a)-f. !be violattoa, .. DOtect Uove.
i. BOt cund by the disclaimer of iDtat CO' 1IIflMllC8 tbat les1alatlClft 1& a
perU",'ar l&lhJ.ao.

lie have .-.rally COl'UIidKed. 1n ~terpradng other atatut.. 1I81og eaeeatially
the ... l8qaq. .. ..cUon 701.'i- that t1tia l an8uAae i. intad.ed to pr.vent
publicity of • natUA tendina to aphaa1s.t the 1I!portaace of the aaeocy or
acdV1ey ill quutiaal. 31 Comp. GeD.~ 3111t!9S~. We bave uot fOUAd in the
CoaIaerce Depan-t or State De:partaant. aatad.a1 lID.II:l!dned tIDY tutl!lncea of

, euch IIe1f-qarad1ai4g 11MB of the broadcast new _nice. None of the
other aa~1u eJWD1.Md are subject to aection 701.+

With nprd to the qu.eatioa of whether my r4lderal statute baa beea
'Iiolateci. tbeft i.e &1s:o for couUn'at1on eecUoD 701 of the Depu~ta of
State, Juuc., ad c.os-erc., The Judiciary, 8Ild Belatecl ,,_daa Appropn.-,fi
ats.. Act, 1f73, applO'ftd October 25, 1972, PulJ. L.. 92-544, 86 S~t. U09.~

, SecdOD 701 provtd.. that-

liDo part of IliD.Y approprl.aUon cont&1ned in this Act -b.a11
M UHd for publicity _ propasmda purpoeea not autbortsed by
the Coogre••• "
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w. Dote furtbeJ that ••cUcm 1913lof titl. lB, UA1ted Stat.. Cod.~
prC1'11d... 1.0 part1uD.t part. that;

"No ,art of Qe ...81 appropnued b)' _, _actlleUt of
COftPU8 uau. 1n tM UMUCe of eJq)l"U8 aut:bor1utlou by
coaan-. .. UNcI &ectly or 1aclueetly to ,., for aD)'

pU8OU1. Mme., a4ft.rU..•..nt. WeII'D. telapboae. letter,
pdaUd or w1.tteA atter. 01' other 4ev1ce, iutesad" or
dUtaaM to tatl...... 1Il ., ."MPIDP' .....1' of ~.... to
faYft or oppoee, b7 ftte or otbeW18e. -1 laaulad.oa 01:
qpropd.atloD by CoDgna. eet_ before ar after thtl iIl~-ro­

d.aet1oa of D7~ or ftllOl\l.t1cm PpPOdq euell 1eg18latioA
ot" appropd.at1oa. ,.

Vbeeber GJ l.dltUftl of APnopriac.d f-a for ., of tbe fteordM aewa
1IUl000ctrlnta lIIIder CGIl8Uerat1oD heft1ll 18 & Y101atioa of 18 U.S.C. 19~1a
p~r11 a _tter fer couideraUoD by ttle Depa1."tlleJlt of J1I8ti.ce .1Dec 1t
pfO'l'1c1a1 fft peDal uact10Da _. c.vue'1_llkly, it voWA aot .. appropriate
for ua to npnu ... op1a1oa tbereoa.

P1aall,. vitb napec:t to tile CNt of t:he bEoaCC&8t eerdcaa. ge:un:ally
we foaM dlat au ...ct•• pnv1dect tbeu pZ'en~ __ aan1cea OftI'

coavenc1oDal tl1apbou 1JAaa wb1cA roqu1n tba ea11&r co pay tbe toll,
incJI1..Una loq-dut.a_ cha:ra", Ttl.... aaeac1u-the Depan-u.t of Tr-..­
portati_ (DOT), the Cost of UY1q CouQ.d.l (COLe). .. BlJJ) UQd Doth
conational a.cI toll-ffte v:1d4a area telepboDe .."lea (ml) Uua, while
the EaYirauauta1 h'otectioc Apaq (U'A) ue4 WArS l1Dea eacl.1vely. The
tolt !Deaned ill PIVV1diq toU-fru ..nice to radio .tauou Yarie4 COIl­
liderabl, .aoD& the apac1ee .. ahowa in tbe tabl. bel_:

Total aNsa1 Aver.... annul A'ftrap ~I'
IUlibeT of coat for coat per of eal18

5.encl WATI l1AU WA!S~ WATS11ao n.lftd per ~al

BUD 2 $ 8.202 $ 4.101 161
IlOT 2 7,000 3,900 10Z
cote .3 35,80& 11,936 U7
EPA 3 27,,803 9,269 225

(Areounta abova for EPA were projected b1 GAO baaed on cmltract coate iucurred
dUl'1q the firat 13 weeks the ..nue ... provUod.)

DOl ad. Bt1D .....ca "__ned" WATS Un•• whlcb enabled the aaGDc.iaa to
, \l8G the VAD l1Du for a c1v.n Slumber of boGn at a f!xed mftthly cUr,e,
, IQ.cl to pay _ addltioaaJ chua- for each adcU.tJ.oaal houJ: the VAl'S linu vue

-.a. COLe eAll ltl'A .au. ueed • tlfull-t1Jlalt WA%S l1ne in addiUOil te .-ured
WUS UlMa. ,.11-tJ,ae WArs llDu haY. IUJ l11du on tba1.r uses-e, but theY
ftOet ~U.r.bly aon tbe Deuued WA.'tS UIW8.

- 8 -
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In view of the cost savings possible through the use of conventional
telephone lines, we believe that HllO, DOl, COLC and EPA should reevaluate
tbe need for providing toll-free telephone service. If it is found that
toll-free 'service is needed, COLC and EPA should reevaluate the need for
full-time -WAIS lines.

The action to be taken by our Office with respect to the expenditures
of appropriated funds in violation of law is limited to recovery of the
~uat8 illegally expended. While appropriated funds were used in connec­
tion with the preparation of news reports which were part of an effort to
influence directly pending legisiation in the manner described, the amount
~ended for each violation would have been relatively small and commingled
v.1th proper expenditures. In view of the small am~unts involved, the diffi­
culty in determining the exact amount expended illegally as well as the
ideatity of any particular voucher involved, we believe that it would be
inappropriate for us to attempt to effect their recovery.

As you are aware, Senator Proxmire has also asked that we examine
1nt~ the practices of the Federal executive departments in prOViding pre­
recorded news reports to radio stations. As agreed with the Senator and
you, we will transmit to the Senator the identical information contained
in this report, after you have had an opportunity to examine it. We plan
to make no further distribution of the report unless copies are specifically
requesud., ,and-then d·istribution, will be made only after your approval has
beeD obtaiued or the.report has been released pUblicly.

Sincerely yours,

(SIGNED) ELMER !. STAATS

Comptroller General
of the United States

EDclo8ures

- 9 -
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nDlW. AGINCmS~ IN
Dvm Of~ SUPlL1D bWS stOUiS .

JA.NUAJ.Y 1 - KAY 31. 1973

RAnlO NIWS sane! J'II:!'UID DAlLY

1. ~tilUt of "f;d.ctaltun
2. IMperbllat of CoIsaeft.
,. hpu..-rtt of Bulth* 1d1lCat1oc.. acl waliao
4. OopUtMut of u...iaI u4 Ufia Dev.lopaea~

.5.~t of eM %acerul'
6. n.,.artDent of LaM.
7. DepUtMat etf TrauponaU_
8. DapcctMOt of tM tr...uq
9. Coat olLl.u.s Council

10. ID'V1rowae1\tal PEotnt1on "PIleY

1. Dapartunt of Def...
2. Atotd.c be.,.,. eo-t.at.
3. kUouJ. AerOG8Utiu lid Space M-h1t.att>atioa
4. lull Bu1M.u 4daI1D1at~ad.oa

5. ua1ted State. 'oetal Suvice
,. Dep"tHat. of State
7. Geue'l'al Santee. Majld_crul_
8. Vetuan. AnW.tuUoc

1. Depa'rt:Dla1lt of JWittee
2. C1Y11 MI'OIUl'Uc1ea Ioercl
3. redaral C0RJun1caUoaa Coaa1u1otl
4. r6C1ual Mariu- Cealtaston
.s. ~ed..aI'a1 Power Ceadtl10n
,. 'ederal had. eo.tu1oQ,
7. Iate1."atate COJDlIel:U CcMai.Ni.oQ
8. Natloul S~. l'ouo.datlOil
9. Ollie-. of icoMa1c OpportuU~Y

10. SeC1n'lt1ea ad Euhup CoIM,ta.ion
11. United Stat•• Civil hn1n eo..daaiaa
12. Uctttld Statu 1nfol'lUtl~ Alae1

. ~ ",": ..
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~Il

2 jiOITA 1.:I gO?: qgL
'(jlHdsIJ:s'd.

1\bas;;lsqo:rq bJ'f...£ 'tjl::lllJu'I
.co1: j s hig91 ~ .:.rl iu.!9 <J

2MOlTA J,'1 g(1~ q q;,~

'{:JliJ:d'sJ.l:£vA
6bns~.&qo:lq bns '{jl~ildlJ-g

a91~n5gs v.d gcislbns~ggs-1I~2

ESTtNAftI) cOSt ON PlOflDtUG
1WJIO NWS SUVIC&

HAJ01l TO'UL
BQUUImIt 'l.'El..EnOHi IJtl1UAL !J

MDC;Y com SAlt-IEI Ll1UlS COSts-
DepArtMAt .f Airln1cun $ :S,714 $ 6~.SSO $ l,4f1 $ 64,841

Departseut .f eo-.J:'C8 4.922 40.4» 255 40.688

DepartMDt of llealtJa,
lducat1oD. aDII Welfare 13.829 1'.088 960 24,048

Dlpart.1l8llc of Bolldraa
ad Ut'baD Dne10punt 6..267 :U.014 8,S01 29.515

J)eP&rtll8D~ of the luterlol.' 4,016 11.644 156 17,800

Depar~t of La!Ior 16,184 61,266 1,112 62,478

DlpartMat of
tr••portadola 6,444 23,035 8,220 31,255

DlpartD:ent of the 'fnuur1 1,709 15.320 240 15,560

Cost of 1.1viq CoUlldl 2,754 4,100 36.103 40.303

t.a.v1 ...~t&1 Proteat:lOD

I ;
Apuc:y 11 6.'52 13,776

11 Total _ul coau do not 1aclude the eMU of e.gp-aaJ>1. 8UJp11ea or the
co.t of aa11Laa tapee to rac1U ataU...

1,/ h.nco~'" ra4lo r&eWlI MrdCU ue ,.~tom.4 for EPA by a contractor.
TM .....c. ahowA an t.he coate iDmzned \lQ4ar the ClO11tUCt for tbe first
13 v.aka.

\, ... ":<. : ..
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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON. D.C. 20548

DEC 2 ',1973 -

676

fbt HoaoraW. Torbert H. Hacdou14, Chrlnaars
subeoSdtua OD Co'llllllUDicat1ou and PO\1Q1:'
eo-1ttee on IDtaY8tate and J10reip CoctMil:ree
HDUUI of leprdctat1Yes

'lbia refen to your letten. dated October 12 liftd oeN"l" 16. 1973,
requMtins that va detanlioe vhetkl.r certain mater1u.. you forvar4ed
tb.rewith are ia Ylolatioa. of tna lay l1ll1tug the ~. at 8P}'Jropriated
rUlU for publldt1 aDd 'Pn)papada purpoa.. (aect1oJ1 608Ca) of th.
Trunry. PDatal Serrie., and General Goftnl1lel1t Appl'Ofrlatioo Act. 1973,
IpprnecS July 13, 1972, M. L. 92.-351, 86 titat. 471~/ao.d section 601(a) "._;'7,<-:;.'
of the f1'8dury. P08t4l Service,_d General Gov.rn~t ApprOpr1llt1o~ ~",

Act. 1974. appro..." Oc:cobal' 30, 1973, Pub. L. 93-1"3, ,8L~~at• .510),~ ..
blurpftted 1a CMlr letter ;-eport of kpt....r .2l,y191j, to you. ' The
IIIIteriah 1& quutiotl an (1) • tape r.eordua and u¢81lIp_yug tr.sc,ript
of • Itataamt ~y tu Secretary of 'traaepon.uOQ and (2) • transcript
(whtah mdantly-aeeotl;Nlniad., & ,",pant of~"16M<.co~lo.r._l:OwYL...,e.1o'LP.~_t.JU"~Il_~~ ~__ < __•• _~._..~_ ...,_

fila, Got forwarded) of a etatement by ttut Seentn>' of Housin3 aDd trrbCl
Deftlopwmt (1Itm). loth it... vera recelV'ed within the put tew ....th8
by • corporat1..oD CIOIIpr'1a1nS a teltl"'tiaion .taUon anel AM ad FM radio
.t~t1eu. We b... eahfully couidGr..a th« Mter1a1. ill 4UUt1OA and lNl

_t conclu4e that tb4ly do aot violaa. tn. ait~ It.tutory probiblt1ena
CODeera.:1a, public1CY end propagan<1a.

S.ettou 608(a.)i,.of the act of July 13. 1972, whic:h vu d1.euaHd U
our letter to YO. of sept..!' 21, and section tJ01(a)1of the. act of
Oetobn 30. un. are identical _d 'PTOvide tbet ~

.tso part ot an, approprlatioa eonta1Bed 1n this 01'

-'1 etur A4t, or Gt the fuac1tl awilable for apeaditun
by uy cot'POl'atloa or alene)". .hell M oud for puh11d.t}"
or Pl'Opqa:n.4a purpoaes dMiped to auppart or delut
1elulatiaa pcding before Coagr.... l/

'01' the rauoua .at fortb in our Septe'lllber 21 letter to you, we
l:OD.lda~ that the aboft-quot.d pYOYil1on of lav 18 vi-olaUd Ottly by •
cS1~t appeal addressed to the pub1t~ whicb *'UUMt. or ur~ that they

• J".

, "

. .".;".-
.,." .



'-

s-118648

-Ojq r~!£" ..,: '.~ .~. )! J'~ ~ :.~.'

.:: n·~.::;.t·:~~(;~9"1':)C:::P~1:!J ::·.:-{1'; ~~":'.! ;.:":,
",:';j~ 6(~-:",~(TJ>I':: .::.,,'";."): J'.r

677

eoatact Memben of Ccmg.r... _ad iudieat. the·il" .'4"port of" car oppoait1on
co. pGd~ legulat:1.on. The et.t..-nt bytb4l Seaetart of TAUportaUon.
Iltbougb it diaeua... _ P811d1Jlg bill whicb would deal Yith 'toa prob1811l
If ~..1l ••mu for tho 1'to-rthe..t I 18 essentially an gpoaition of ~he

~da1nutration'. vi• .,. on tUt· hill ad auocUt..d is.... It coutains
~thillB vb1.cb~ in our opinion, ~d be UIlderatDOd a•• diNct appeal for
I~" of the. ,w,lic to urgt their elaccad repraBentaeina to 'VOte in a
?art1eular .ann.. '!'be etatb8ut 'b1 the s.eretary (If HUD eleo d!jfCt.W8U
:~rop~ed lq1s14tioa but it too ie, 1n uaenc:e. 81EpGlitory, ad ecmtaina
.ao .uoeR!oa that U.ataen shouJA urge that • particular pol1tioa ou the
Lesitlad.oa be taka by their rapr.HJ1utlVOg.

W. Daft loal held that ~ under _naciaa laW, the la,it1aate publit:
LdoruUOIl fwsct1crae .f p ageaey include expoaltion .,. olfla1-.b of
Igeney and aCbdllutlrad.oA po11u.a and tbalap81at1ft hi.8~ry of tnae

:Icatutory proYUlou shmla t~t 8uch lep.tiMU public utoDsat1oo
I fuoc:dou an wi.thin the purviaw of .\aCb prov1a1.0118 of 1&'. we bel1.ave
:hat the uter1al8 you Ml!lt \1t faU witbin that ut.egory.

We tt"UIIt that the fOZ'8S01ng iZLformad.oll v111 be helpful to you.

S1ncer4l1y your••

B. F. 'leUeI

. DepUty' CoIIP'tl'Ollu General
of the UDtte<1 Stat..

- 2 -



 



1-

DecUUNT PESU!I!:

02893 - (A1953014]

(Overtir.e coa!,ensa1:ion for I;kr !larahal Duties]. B-178261. JUjy
7, 1977. 4 pp.

Decision re: Securi~y Officers, united States ~usto.s service:
by Robert F. Keller, Deputy comptrcller General.

Issue Area: Personnel Hanageeent and Compensatien: coapensation
(305) •

Contact: Office of ~he General Counsel: Civilian Personnel.
8udget Function: General Governaent: Central P~rsonnel

!lanageaent (805).
Aut'lOrity: 5 U.S.C. 5545 (c) (21. 5 U.S. C. 5542 (r.). 8-151168

(1971). B-1d0036 (1974). 47 coap. Gen. 573. John F. Payet
ale v. United Sta~.s, U.S.D.C., D.C. Burich v. United
s1:ates, 366 '.2d 984 {Ct. CI. 19661. Anderson v. Uni~ed

Sta~es, 1.01 Ct. CI. 660 (1973). B~togeb et ale v. Staats et
al., ~.A. No. 4082 (S.D. Ohio 19741.

The Assis~ant secretary of the Treasury reques~ed ~n

advance decision with regard to whether custoas Security
Officers co~ld be oaid their claims for time ~Dd one-half
overtime, nigbt diiterenttal, layover time, and Sunday and
holi~~y pay during the perforaance of sky marshal iuties. Since
the ove:time was scheduled in advance and recurred at fr9quent
iotervals, it could be paid. The clai~s for night differeotial
aod Sunday and holiday pay could also be paid. However, claims
for. layover time between fliqhts was not allowEd. (Author/Sci
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CSCIBION

FILE: B-17c.261

,

I

DIGEST: CustOilS Sec~rity Officera, who were not part of the
class action lawsuit in John F. Fay et al. v.
United States, claim time and Qne-half ovel:t:lme,
night differential, and Sunday and holiday pay for
sky mar.hal duties performed. Since overtime was
s~eduled in advance and recurred at fr.qu.nt int4r­
vals, it may b4 con81del:ed "regularly schedul.d"
and thus compensable under S U.S.C. ,SS42(a). Nisht
differential and Sunday and holiday pay may also be
paid. How.ver, claims for layover tlme may not be
allow.d.

MATTER OF: CustOIll8 Security Officers - Overtime
CQmpen~ation'for Sky Hsr.hal Duties

•

This action is in response to the request of Sept.mber 7, 1976,
fc-~· an advance decision from the 'usistant Secretary of the .~ c,asury
(!nforcemcant, Opcretloaa and Tariff Affairs), reference ENt-J-06
CC:H:KG, whether the U.S. eustolDS S.rvic. may pay the overtime claims
of eertatn Custon Security Officers (CSO's) who served 3S skl
Cl.ushals in the Federal program to detn airline hijackings frOID
approximately January 1971 to August 19'2.

It appears from the record that CSO'. were hired and trll1.ned
.pecifically for air security duties, and they replaced various
oth~r Treasury agents who had been temporarily assigned to sky
marshal duti.s. In l....bruary 1971, I:he DepartlDent of the Tr.asury
reque.ted s decision from our Office whether it c,~ld pay CSO's
vremium psy under S U.S.C. IS545(c)(2) (1970) for. admlnistratlv.~y

uncontrollable overtime .nstead of time and one-half cc.mp.nll8tion
under S U.S.C. ISS42(a) (Supp. ~, 1975) for regularly scheduled over­
time. Aft.r reviawins the facts as presented by the agency, w. bald
that we would not object to a determination by the head of the agency
coneemed (subject to the approval of c:he Civil Service Co_issioa)
that the hours of duty were uncontrollable fr-r prem1um pay purpo••••
B-1Sl168, April 6, 197~. Th. 3gancy then paid the CSO's prem~~ pay
for adm1nistratively UDcontro~lable overtime under S U.S.C. ISS4S(~(2~

In Harch l!l73, a class action la\.suit was filed on behalf of all
CSO's seeking time and one-half o·,ertlm., night differential pay,
Sunday pay, and com~en.ation for layover time between airline flights.
John F. Fay et al. v. United States, U.S.D.C., D.C., Civil Action No.
4SS-73. The suit was tetlo1nated on February 18, 1976, when the parUes
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B-178261

entered into a compromise settlement approved by the court authoriaiDl
payment of 75 percent of tha plaintiff.' claims for time and one-half
overtime And night diff~~ential and denyinl payment "f the clatas for
Sunday and holiday pay and layover time. However, of the potential
class of approximately 1,600 CSO's, approximately 120 of them "opted
out" of the class action p"ior to settlement, and it i6 the entitl_eat
to ovutia:e pay of these 120 or so CSO's that must nOO b" decided.

The slency contends that "the compromise aettlement in the Fal
case does not serve as a basis for concludinl that the lelal issue.
ha~e been resolved either favorably or advaraely to the United States.
In addition, we are not aware of any authority by ~hich tbe U.S.
Cust~~8 Sarvice or the Department of the Treasutl could offer a
seLtlolDent or compromise based upon the Pay case to this Irollp of 120
or so CSO's. Therefore, with reapect to those C80's who "opo;ad out"
of the class action, the question presented i. whatnar the work
perf"rmed was "\'egulad)' scheduled" as contemplatea under 5 u.S.C.
15542(a) or "ir=elul&r alld occaaional" as contemplated under 5 U.S,C
15545(c)(2) •

The aleney ststes, in a supplemental report dat~J April 14,
1977, t~nt it would have nr basis to deny time and one-half overtime
to CSO's in litht of the fact that both Intenal aeveoua Service (IllS)
alenta and Secret Service agents were so paid for comparable infl1aht
QVar~1.lDe. See ~seb at 81. v. Staats at al., Civil Action No. 4082
(S.D. Ohio 1974) and our dllc1eS.on in l!!.";ter of Sky Karahal Proar..,
B-151168, May 25, 1976. In fact, the record before us indicates that
the duties performed by CSO's vera quite sim1)~r to thoaa perfo~d b1
the IRS and Secret Servicr. agents who were the predeceaaors of the
CSO's in the Sky Karshal ?~ogram,

The authoutr, for tha jlayment of time and one-half overtime
cOlDpensatiol: for 'regularly Bcheduled" overtime is contatned in
5 U.S.C. 15542(a) while the authority (or the payment of premium pa1
for "administratively uncontrollable oVel'time" i8 contained in
5 U.S.C. 15545 (c)(2). These two forma of e~en8atton are distiDct"
and do not overlap for the ..... work. See j;1tv Marshal Proar8l8~ supra.
Howevar, there p~ists a gray area in d1stinlui8hinl between whatbat
ovartima ia "regularly acheduled" or "administratively uncontrollable",
As tbe coqrt atated in the "Fay easel
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"In view of the varying approachaa the courU have
taken 1.n determining whether overt:1ale 18 regularly
echlldulea and ther.for" subject to compenaation
~mder 5 U.S.C. ,5542(a) (as co_parad to being ad­
miniaCratively uncontrollabla pursuant to 5 U.S.C.
'5545(c)(2», the outcome of thie iSSUA aa II
lIIlltter of law was far from obviova. See!.:.l&.,
Burich v. United Statea, 366 F. 2d 984 (Ct. Cl. 1~66);

Anderson v. United States, 201 Ct. Cl. 6ED (1973);
iOth~v. Staa!!., cINo. 4082 (S.D. Ohio 1973)."
Fay, supra, Order dated February 18, 1976.

Our Office has held in Sky Marahal Prosra that che "inflight" overC1llle
cla1lled by che SecreC Suvice a~enu appeare~ to be regularly aclteduled
and, therefore, wu compensable at time and one-half rlltss under
5 U.S.C. 15542. »ued upon tIl., record before va in the present case
and our holdina in Sky Harshal Program, we conclude that the "infl1ghc"
overdllle performed by the CSO's was reaulady schedulec! overtillle.
Compensation previovaly recd.ved by che .asenta in the form of preadUIII
pay for such "inflight" overtime ahould be offaet against ,aymanta
_de in accordance with this decidon. In additior., the claw of
the CSO'a for night diUarential, Sunday pay, and holiday pay should
be paid in accordance with Che provisions of 5 U.S.r.. 55545(a) and
55546. HO'"ever, based UPOIl. che record before us we callnot find CholC
the layover time coneUtuted houre of work IlIIder S U.$.C. 15542(a),
and claims for layover t:1ale _y not be paid. See B-180036, Kay 20,
1974; Aldridgu v. ~.ted States, 202 Ct. Cl. 365 (lr73); and~ v.
United Stat..., 167 Ct. 1':1. 852 (1964). The agency report indicatea
that such etandby or layover tt.,.. lIben performed at the duty station,
the airport terminal, was cr.edited as wo,'king tillle for administratively
uncontrolleble preadllDl pay uneler , U.S.C••5545(c)(Z), buc when the
CSO's were away from the terminal their layover was p\'incipally used
for personal activitiee. We aaree that no compenaation ia d:18 for
the layover time away from the e1uty atation.

Thia dec1aion 18 applicable only to those CU.tOlD Security
Officera who "optlJd ouc" of the clast action in Fay ainee the
compromise aettleaent in Fay·operac•• to bar the claims of all the
lIelDlo'lra of that class action under the principle of .I!!. j uelicata.
,7 Compo Gan. 573 (1968).

. - 3 -
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J.ccordin&ly, aettl....nt of the daima may be made in the aIIIOunta
f~und due in accordanca with th.diecuaaion abov••

. (1n.'~"~1~
~ut,y Comptroller Ceneral

of the United States

,
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- 4-

II

L



 



I.. 8731
UNITED STATES GENERAL ACCOUNTING OFFICE

WASHINGTON, D.C. 20548

IN REPL.Y
REFER TO:

OFFICE OF GENERAL. COUNSEL.

January 4, 1979

B-173761

Mr. Henry J. Sauer JAN 4 1979
Manufacturing Chemists Association
1825 Connecticut Avenue, N.W.
Washington, D.C. I
CI(~ tfu ~~ r- rol" Aec.t!"..T5 10 G-A-() NI",' rlcn. l?el'01"7,s ~,e" /nfi,/"l/iewJJ
Dear Mr. Sauer:

This replies to your September 12, 1978, request for access
to General Accounting Office documents relating to our report
entitled, "The Federal Government Should Establish and Meet
Energy Conservation Goals," EMD-78-38, issued on June 30, 1978.
Specifically, you requested copies of:

"written reports of interviews conducted with the
Manufacturing Chemists Association and/or the follow­
ing member companies: Union Carbide Corporation, Allied
Chemical Corporation, Pfizer Incorporated, E. I. du
Pont de Nemours & Co., and the Dow Chemical Company;"
and

"Written reports of interviews conducted with the
American Iron and Steel Institute, the Motor Vehicle
Manufacturers Association, and the Portland Cement
Association. 11

Based upon our review of the requested documents, we
conclude that the interview records are exempt from disclo­
sure under section 81.6(a)(5) of our access to records regu­
lations, copy enclosed. This exemption specifically includes
"* * * internal drafts, workpapers, memorandums between offi­
cials or agencies, opinions and interpretations perpared by
agency staff * * *." Moreover, we point out that, at the time
the information was obtained, it was agreed that individual
and company positions would not be identified on the issues
discussed. "Disclosing the interview documents at this time
would be a breach of that pledge. We also point out that
records containing "* * * information submitted by any person
to the Government in confidence or where the Government has
obligated itself not to disclose information it received
* * *11 is exempted from disclosure by our regulations. (See
4 C.F.R. §8l.6(a)(4).) In view of the foregoing we must deny
your request. However, we would consider release of the
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interview documents for those firms in the chemical industry
in which you have an expressed interest if those persons and
companies first gave their consent to such disclosure.

In accordance with 4 C.F.R. §8l.4, you are advised that
further consideration of your request may be obtained by an
appeal letter to the Comptroller General of the United States
setting forth the basis for your belief that the denial of
your request is unwarranted.

Sincerely yours,

#i/{./V11f:1!J;zf!U.-(
Henry R. Wray
Assistant General Counsel

Enclosure
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