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Dear Hy. Scherle:

- In response to your request of sugust 20, 1970, we have obtained a
statement of the estimated costs incurved by the Rational Institutes of
Health in connection with a rock concert sponsored by the Yiet Xom
Moratorium Comittee-RIN-NIMH and held on the grounds of the Hationsl
Inatitutes of Heglth in Bethesda, Mavyland, on August 20, 1970,

You also requested our apianion as to whether the National Institutes
of Health had a legal right to disburse Federal funds in support of this
concert, As gtatad in our letter to you of September &, 1970, we have
requested a veport froz the Department of Reelth, Bducation, and Welfare
regarding this satter. While that letter hss been acknowledged, we have

not yet received a final reply. _

He discussed the concert and fts associated costs with officiels of
the National Institutes of Health who gdvised us that the Covernment
incurred estimated coste of $2,048 in commection therewith. Of this
anount, §1,123 represents costs which would not have been incurred if
the concert had not been held. Overtime pay to Matfocnal Institutes of
Health security guards sccounts for §1,088 of this emount, end the remafo-
ing $25 represents the costs of electrical material made available for the
anplifying system used by the band, Mo cost has been estimated for use of
the National Inst{tutes of Health's electric power because the quantity

involved wes considered negligibdle,

The total estimeted costs fncurred by the Government elso includes
$925 for wages and other coperating expenges dirvegctly velsted to the cone
cart, but which would have been incurred even L{f the concert had not been
held., This category of estizmated costs is composed of the following:

Mninistrative personnel 8140
Regular pay of guards . 227
Joetor 13
Grounds maintenance 132
Clsanyp ' 15
Electrical ssrvice personanel 100
Ganeral administrative, first aid,

298

end other expenses :
Total ggz;
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An offfeiol of the Aationsl Institutes of Health infowsed us that to
his knowledge no additicnal costs were incurred &8 a result of the con-
cert by any Foderal egency other than the Nationel Institutes of Health.

. -r - -

The Depsrtaent of Health, Education, and Welfare has not been given
the opportunity to commsnt formelly on this report; however, the $nforma~
tion {n the report was discussed with Nstional Inetitutes of Health offte
cials, Ge plan to make no further distributfon of this report unless
copies are specifically requested, and then we sholl make distribution
only after your agreement has been obtained or public snnouncement has
besn made by you concerning the contents of this raport,

Siscerely yours,

R.F XELLER

Assistant Comptrolier General
of the United States

The Honorable Willlam J. Scherle
House of Representatives
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WASHINGTON, D.C. 20348

October 2, 1972 )

Captain Karen S, Sollenberger, ANC

Box C-6 ‘ o -
Tripler Army Medical Center

APO Saa Francisco 56438

Dear Captain Sollenberger:

This refers to your letter dated July 21, 1972, with enclosures,
requesting that we recousider our decisioa of February 15, 1953,
D~113U3%3, 32 Comp. Gen. 304, which you say is the basic authority on
which the Army has declined to pay you the basic allowance for quarters
at the “with dependeats’ rate on account of a dependent husband, We are
also in recceipt of a letter in your behalf from tne ionoraule Patsy T.
HjnL, House of Represenhatlves, concer"&ng this nmatter,

Xou coatend that th° int“rpra;“tiov in the above decision of the
tern "'depexdunt” as defined ia 37 U,.S5.C, 491 4s no loager valiid dezcause
it is in disagreement with the clear lanzuage of tiat statute and
opnosed to current expressions of Congrecsional inteat fliat women nust
receive equal pay for equal work. You zlao give other reasons In support
of thet coateation end you have furmished us with & copy of a claim waich
you had subnitted on Pebruary 22, 1972, to the Finance Officer, Fort
Sheridan, Iilimeois, That claim contaians numerous legal arguments which
you contend would serve as justificatisa for that oifficer to no longer
follow the holding in our decision and which repres=2nt a legal basis
for payment to you of the basic asllowance for quarters effective Janu-
ary 26 1971, the date of you~ marrizage, _. -

Atthcacd to your ¢laixn are copies of (l) ‘an affidavit io which vou
aver tact you have provided over 53 pﬂr"*nt of the fiaaaclal support of
your huLoas. since arvy 20, 1J71, (2) a stacozcal Sros an appropriste
oificial at Fort fhcridan conciruing tue nonavailatility of family juar-
ters for you, aud (3) laws, regulations, Uanited States Supreme Court
case, etc.,, relating to this matter. __ - .-

Also in your letter you express the decire to ameand your clainm
to include payment of every entitlement which you. are now being uenled
by reason of the above decisior.

Apparently, the Armv denied vour clzinm for the allovance on the
basis of perasraph 33242 of thw ocparimant of Defense lilitery FYuv and
Allowances Zatitlemoents lanuol. Thal parajraph proviuzs lor pavmeat

COMPTROLLER GENERAL OF THE UNITED STATES 0 q 7 9 /‘/
: [ 4
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of the basic allowance for quarters to a female member on account of a
dependent hugband only when it is shown that he is physically or mentally
incapable of self-support and is in fact dependent upon her for more than
.one~half eof his suppert. That regulation is based on our decision in

32 Comp. Gen., 364, supra, In that decision we interpreted and applied

in the case there involved section 102(g) of the Career Compensation

Act of 1949, ch., 681, approved October 12, 1949, 63 Stat, 8§04, 37 U

231(g) (1958 ed.), a provision of law which is substantially similar to
37 U.5.C, 401, mentioned above.

"We held that a female officer of the unifornad services ‘who veolun-

:,:tdril/ assunad the support of her husband in order to permit him to

attend college, although he was physically and mentally capable of
self-support, did not have a2 husband who was "in fact dependeat” upon

;wﬁher for over half of his support within the weaning and inteat of the

governing law so as to entitle her to increased basic qusarters allowance,

_ We have reexamined our decisioa concerning the entitlement of female
. members to the basic allowance for quarters on account of a dependeat
husband, By decisica of July 3, 1972, B-161261, 52 Comp. Gen, » Lo
the Secrectary of Defense {copy eaclosed), we reconsidered our decision
in 32 Comp. Gen, 364, and concluded tnat effective that date a fexmale
member of the uniformed services may be considersd as having a dependent
hugband within the meaning of the governing stetute, 37 U.S.C. 401, vhere
there is sufficieat evidence to establish his dependence on her for over
~_one-half of his support without regard to the husband's mental or phys-
‘dcal tapability to support himaelf S -

In that decis;on, hovever, we gaid thac unless and uncil lezislation
sizmilar to the bills cited in the decision is enacted into law, it was
_our cpinion that there is no suthority in -the law to authorize to a
_fenale nmember increased quarters allowance on account of a dependent
hlvbana tnless it is established that he is depeadent upoa her for
- over oue~half of his support as specifically required by the present
law. In this connection, in our decision of July 3, 1872, we cited &
 decislon dated April 5, 1372, by ths Uaited States District Court for
the Middle District of Alab*na in the Frontiero case wherein that court
upheld the conbtltutionality of section 40l of :itle 37, U.S, Code,

1t appears that under the purview of tbe ebove decision of Jnly 3,
1972, you may b2 entitled to the increased basic allowance for quarters
cozmens ing_July 3, 1972, ez zccount of a dependent husbanu, should it
be detercinad by the Lepartent of the Army that your husbzad is in
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fact dependent upon you for more than one-half of his support. waever,
that decision provides no authority for crediting your account in such

instance with the increased allowance for the period prior to the date
thereof. - "

In view of the above, it is suggested that you present this letter
and the copy of the decision of July 3, 1972, to the finance officer at
your installaticn with the request that appropriate actioa be taken ea
your peading claim for the increased allowance,

Seet e T ‘Sincerely fouré;>>

PAUL G. DEM3LING

" For the Cozptroller Ceneral
~of tne Uaited States

ar
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The Bamorable Terhert B, Macdenald, Chatrman
Subcommittes en Commmicitions and Fower
Committes su Inteystits and Foreign Commerce
House of Reprassntatives

Dear My, Chairyman:

This rafers to your letter of Hay 10, 1973, requesting that we
investigats s news veaport comcarning the dissemination to radio ststions,
by YTedaral sxacutive depertmants, of preracorded nuvs roleases, snd specif-
isally that wa daterning (1) how many departmsnts and agenciss provide pre-
recorded news reports; (1) the contents of the reports; asd (3) whatbesr any
Yedaxal ststuts has bean violsted.

In discussicns with your staff, it was sgreed, as confirmed by our
letter of May 30, 1973, that we would exanine Inte the practices of tha
major exscutive dsparvments and igencles whiech provide prerecorded news
teports, snd would reviev tha contants of the yeporis prapsred by them : -
during the period Jamuary 1, 1973, to Mey 31, 1573, s reviswed the activ- R
itias of a total of 30 dspertments aud sgenctes, and found that 13 of tham =
provided prerecordsd news raports to radio staticns as part of their public G s
information programs. Ten of the 13 aganciss provided news veports daily,
m:uom.mawnpmmmuuaua:£mmm The
lsuchsmimdmmmuntmtl.

A IR W

Typuauy the radio statiome would obtain the prurecordsd uews reports S
Wuuiagzbameu-oamumeduwmm The vews reports i
eould than be broadsast by a station as they were being raceived os the o By
phone or could be recorded for broadzast st s later tima. In addition, : - 1
Some agencias mailed taps recordad news reports to radic atations. ;

The 18 agencies which provided prevecerded news Teports prapered L i
Lszamm-durmms-mehmmmwwrm Ve reviaved | N
1,462 of thwsa reports. According to agensy officiale, recordings or SRR Ly
tramecripts of tha remaining 62 news reports ware no lomr svailable at A :
the tiwe of sur yeview. . o

Vs held diseussions with responsible offficisle mnming the
Md-unu used in preparing the reperts and obtained estimates of the couts
f providing prerecorded news gpports. Through our discussions with agency

L
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officials we found that the 18 agencies had not ssradblished definitive
guidelinas to govern the content of prevecorded news rveports. Rather, the
staffs in charge of the radic services eitbar had besn given no guldalines
or had besm given wide latituds to sxarciss their owa judgmant as to what
ves timely and anewsworthy ia selecting Stems for recoxding.

Tha prerecoried nevs reports we raviewed cowared a diverss range of
subjacts. In most cases the zeports centainsd a discussisn of & program orx
sctivity vithin cha agsncy's aves of responsibility. The reperts oftsa
e;;u!uduh sxearpte fxom speeches or commentaries by highranking egency
offie ' '

Vo obtained, from officials of those ten sgencies that provided daily
prerecordsd nsws reports, estimates of the cost of providing the news sex~
vices. These are set forth in Attactussnt 1I, ané include major egquipment
costs sud ansual opstatiag eosts,

In view of the use ¢f appropriated funde to finance the disseuinaticn
of tha prerecorded news rsports, and as agreed with your staff, ve smalywved
the contesut of the 1,462 veports available g the S-month period coversd
by our review to determing if section 608(a)Yof the Treasury, Postal Barvice,
and Ceaneral Coverumeat Appropristionm Act, 1973, approved July 13, 1972,

Pub. L. 92-331, 86 Btat. 471, or eny other statuts, had besn violated.
Section 608(.)10! the act of July 13, 1972, provides that:

"No paxt of sny appropriation contained in this er eay
othar Act, or of the funds available for expenditure by any
ecorporation or ageacy, sball bs used for publicity or propa-
ganda purposss designed to support or defeat legislution
pending before Cougress.”

We comsider that in gsneral seeticn 608(a)Yis not violated by the
dissenination by an agency of jenaral cosmomt om, or discussion of, peading
leginlation. This visw is, we believe, nacessarily iwplilsd by consideration
of the nature of these public {nformation functions of an agency viich are
legitinste and lawful. Thaw, public offiecials may with prepristy report om
tha activities of their sgenciss, msy expound te¢ tha public the polictes of
those agsncias, and of the adminfstration of which thay are mamders, snd may
likewiss offer rabuttal to attacks om thosa policlés. Bxpenditure of appro-
prisced funds for dissanmination of ifnformstien in those categoriss is hence
leuful. But it muyst be vecognized that, 20 the sxtent to which the policy
of sn agency or sdniuistratica s exbodiad i pending legislatiom, discussica
by ofticials of that policy will mecessarily, either explicitly or by impli-~
eatfon, refer to such legislation, and will presunably be aefther in support
of that legisletion or in oppesition to other non-administratiocn

342
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legislation, or both. An interpratation of saction 698(a)Xwhich strictly
prohibited expenditures of appropriated funds for diss tion of views on
psnding legislation would consequently preclude virtually any coumeat by
officials on admintfetration or sgency policy, a ramilt which, as noted above,
ve do not belisve wae fatemded.

We ecnclude, thersfora, that tha Congrass did not inteand, by the
enactment of section 608(a)jand 1ike weasures, to preclude all expression by
agency officials of views on pending legislatiom. Rather, the prohibition
of saction 608(a)\in our viev spplies ealy to sxpenditures invelving dirvect
sppeals addressed to the public suggesting that thay contact Members of
Congress and indicate their support of or opposition to pending legislationm,
f.e., appeals to members of the public for them in turn to urge their repre-
sentatives to vots in a particular sauner. The forsgoing gameral eonsid-
erations form the basis for ocur determination fn aay given instance of
vhether there bas baen a violation of seetion 608(a).f

We note further, in this regard, that tae statutory injunction of
section 608(a)\is too vague to be susceptible of definitively drawm guide-
lioes whieh d clearly delincate wnauthorized types of expenditures.
Consaquantly, we do not comsider it sppropriate to override sdmiamtstrative
detorminations of propriety with respesct to amy specific action, except
vhars the ultimate aim of such acticn is 8o pzipably desigued to support or
dafeat pending legislation in tha mannar described above as to conpal the
conclusion that the adminfstrative determinations are unrsssonsble in the
face of the etatutery prohibitfion,

The followiag discussion of the materials disseminated by the various
agencies through thwir broadcast newe services and examined by us is based
on this interpratation of section 608(a).} We hawve found, in our exsmination
of the materials thus mada available by agencies, that most of the uawe
releases do not violate saction 608(z) either because they are elsarly in
the category of axposition of adwinistyetion policy or becsuss, although
they discuss panding legislstion, thay do not do so in terma which sre
tlearly dessigned to suggest that the pubiie comtact Members ¢f Congress to
fafluencs their vote on panding lagislation. But in ocur viev thare were
ten {nstances of viclations of section 806(a)yof the set of July 13, 1972:
ona by the Departwment of Transportation; oue by the Departasnt of Housing
sud Urban Developmant (YUD);: six by the Dapartment of Labor; and two by the
Departmsnt of Commerce. Details of each of these violations sye sat forth
balow, The following ten reporte, in our opinion, are in violation of
ssction 608(a)) becaues they are patently demignad to influenes the geaeral
public to contact Membors of Congress to urge ths monbers to vote for or
1 tgainst (i.e., support or defest) pending legislation:
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1) The following statement by the Depuly Assistant Secretary of Labor
id Aduinistrator of the Occupationsl Safety and Health Adminigstration vas
rallable through tha Labor Depavtment bhroadcast news serviea on Harch 28
§73:

" & & Uhgt the President las proposed is & bdudget of vestraint
and reform., It promises prosparity witbout inflartfon

'If the President's position of resisting higher texes
resulting from big spending is to be upheld, the peopls nead to
be heard. The voice of Americs can reach Capitcl Hill and can
bs a positive persuadaer.”

»e inescapabls import of this (s that the pecpls are exhorted to contact

| 2eir slacted representatives and let then imow that they favor the Presi-

- eat's budget, 80 that tiwee rapresentatives will vote for the legislation
sbodying that budget. In our view this 1s publicity or propaganda designed
» support ot defeat legislation pending bafore Congress, within the msesning
I section 608(a). %

2) On Maxch 19, 1973, the following statement by the Federal Radlroad
fuinistrator was available through the Department of Transpertation broad—
- A8t news sexvice:

& & & If we ave going to have aconomic stability asd fisecal
responsibility, we must all support the Prestdent's budget
program——~and let Congress know we support it.“

his sgain urges listeners to msks known to Congress thelr aupport for the
resident's budget, which {s embodied ia pending legislation.

3) The fellowing statement by the Assistant Secretary of Labor for
ccupational Safety sad Health was available on April 5, 1973:

"At the momant there is a struggle going on in Huhinston
Its outcome will vitally affect the Amsricum taxpayer, Con-
gress is under pressure to expand Preaident Nixon's budgat of
restraiat.

“Many of the additions to the bhuiget gome mesbers in
Congress want to mske would only give uew 1ife to old end out~
worn programs. It is zoing to take ¢ good deal of effort to
assure success for the Admdnistration'e¢ responsible budgat.
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"With the public's halp, govermmsnt spanding can be held
down. The pecple must tall their elected veprasentativea they
are no longar willing to pay for bigger goverament thet is mot
necessarily better goverameat,™

h) A statemeat by the Deputy Undexr Secretary of Labor, availsdle on
lpril 9, 1973, vas as follows:

“The cousequences of breaching the President's dudget

1 ceiling are inevitable and brutal. As 2 wmatter of simple

‘ arichmetic, an incresse in government axpenditures requives
either an increase in taxation or & larger Fadaral defieft or
both. If we are unwilling to aceept incressss in taxas-—and
wost of us are unvilling--the ccasequence of increasad govern~
ment spending will be & strengthening of the always danger-
ous, always cruel inflatiousry forces. If the ceiling is
breached, we can expact rising prices, rising interest rates,
rising imports, decresasing exports, and other distortioas in
our econonic procasses which will chraates our living stan~
darde. If you fear inflation--as you should-~this {3 not the
time to be silent-—coutact your congressman,”

5) The following statement by tha Daputy Assistant Secretary of Lador
vas available on April S, 1573:

“The Oecupationsl Safery sud Health Act of 1970 is & , .
good exanple of President Nizon's emphasis upon governmsut _ ‘
decentralizstfon. Allowing the States to develop their own
asafety and health prograus plans under Federal guidance should
help sten the tide of rising Pederal expenditurse snd coatrel.

“Those in Congress who resist this effort by calling for
more Poderal outlays sre asking the Amarican workingman to
bear the brunt of heavier taxas snd renswed inflation. Tha
public must let thase big spenders know that it supports ths o o
Prasident in the fight to hold down Federal spending.” e

6) The following aetatement by the Deputy Under Secretary of Labor was i
avatlable on April 7-3, 1973 . .

"A bighly aignificant confrontation i3 now daweloping ' ;
hetween the Presidest snd tha Cougress ou each of the big o
sparding d1lis. The Preaident knous that 1f his budget AT g
cailing is pot adhered to, eithar taxes or the Federal def~ - ' E
fLci2 must riss. If this happens, the American public must

-5 -
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pay in the fors of eithar higher taxes or higher prices ovr
both. Becsuss of this, the President has already vetoed two
of these epending bills. Yoy can halp the President in this
vital effort by latting yeur congressmsn know where you
stand, If you are willing to pay higher prices and higher
taxes, lat him know. BSat if you oppose higher prices and
highar taxes, let him kunow that teo."™

Bomas discussion of our conclusion with respect to chis statement and
saveral similar oces, noted hersafter, is nscasesry, While the last state~
pent, and the four following statements, advise the listaner to waks his
vievs concerning pending lsgislation kaowm to his representative in Con-
gresa, the tenor of sach statement makes it c¢lear that the etstauant la
intonded to convises the listenmar ¢o0 present to his Congreassuen the view
espoused in the atatemeut and thus support or defeat pending legislation.
Hence these statements axe also in violation of ssction 608(s) %

7) The following statement, availablse on April 13, 1973, was made by
the Assistant Sscratary of Laber:-

"Prasident Rivonm has proposed a eansible budget that
places a tight 1id on the runawsy epending that hampered the
nation in the 1960s. It calls for pruning those sxpensive
programs that dom't work, so wa can foocus our effaerts on
those prograns that do vork. It will helpy ue mchieve the
fixse peascstime prosperity withour inflation in nearly
twenty years.

"If wo don't slow down Federal spending, if the
President’'s budgetary cuts are thwarxted, ve fsce a l5~per-
cant increass iu incose tsxes sad wors inflation. I dem't
think any American wants thig. BSut, in the final enalysis
tha raspousibility rests with the voters and the taxpeyers.
Thay must let the Comgress know how they feel om this
critical issua.”

8 aad %) The broadcast news sarvice of the Department of Cosmarce nmade
the following statement by the Szcretary of Commerce available on twe ocea—
slons, Harch 21 and again on Hareh 38, 1973:

“The oppesition to President ¥ixon's budget 1is not
coming from tha people. The psople, as W have saen are
bemeficing from the largest human resources budget in ourx
Netiou's history. The display of anguksh originates from
the poverty middlemen. They zee thedir roles as well-paid,

-
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publicly financed, 'advisors to the poor' being diminished.
President Rixmii hes taken his stand. We have heaxrd from
those vho oppose his effort. Now the people must make
theixr choics, and thay must make their cbhoice knowm to
their alscted representatives in Congress."

10) The following statement by the Secyetary of Housing and Urbamn
_ Development was available oo March 29, 1973:

"All those unnseded aew bills headed for the Presidant’s
desk from Congress—all tha unworthy Federasl progross and
projecte—are guns painted at the hasis of American tax~
payars. Or aore sccurately, thay are pointed at the income
of the raxpayers——ready to shoot them down. * * * Ve live in
histeric times. The questiocn is whather & % ¥ ag g Nation
# % & ya vill take sdvantage of the opportunity Prasident
Kixon's vision and detarmination efford us. Right now, Con-
gress is gatting all kinds of letters from spaecial interest
groups. Those groups ers pleading thair own selfish causes.
1 think Congress should hear from all Americans on what the
President is trying £o do vhatever thair views may be. And
1 say that regardless of whether those who contact their
Congrassoan happen to be in agreement with we."

As fndicated sbove, this 15 cleurly an attempt to influence pending

 legtelation in violation of section 608(&).f\ The violation, as noted sbove,

is not cured by the disclaimer of intent to influence that legislation fn a
particular fashioa.

With regard to the question of vhether any Federal statute has been
violated, there ia also for cousideration section 701 of the Departments of

. State, Justice, and Commerce, The Judiciary, and Related Agencias Appropri- 7
- ation Act, 1973, approved Octoder 25, 1972, Pub. L. 92-544, B6 Stat. 1109.

Saction 701 provides that--

“No part of any sppropriation contained in this Aet shsll
ba used for publicity or propaganda purposes not authoriged dy
the Congreas."

We hsve generally econgidered, in interpreting other etatutes using easantially
tha same language as section 701} that this language i{s intended to prevent
publicity of a nature tending to emphasirg the fmportance of the agency or
activity in quastion. 31 Comp, Cen., 311)V(1952., We have not found in the
Commerce Departmeat or State Department material exsmined sny iastances of
such melf-aggramndizing uces of the brosdcast news service, Nome of the

other agencies axaminad are subject to section 701.1

-7-0
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We note farther that neetion 191i3Vof title 1B, Unfted States Coda,
p:ovi.dn. in partinent part, that:

"No part of the money appropriated by any enactment of
Congress shall, in the sbaduce of express avthorization by
Congress, be used directly or indirectly to pay for sny -
psrsonal sarvice, advertisemant, telegram, telaphone, lstter,
printed or uritten matter, or other device, intendsd or
designed to influence in aay manner a Mexbar of Congress, to
favor or oppose, by vote oF othexrwlse, muy legislation or

appropriation by Congress, whether before or after ths intro-
duction of any bill or vesolution proposing such legislatiom
or appropriattion.”

Vhether expenditure of appropriated fumds for any of the recorded ncws
moouncenents under condideration harein 48 a vieolation of 18 U.5.C. 1913)\1:
properly a matter for cousideration by the Department of Justice since it
provides for penal sanctions and, coasequently, it would not bs appropriate
for us to exprass an opinion thareon.

Finally, vith raspect to the coet of tha broadcast servicas, gaaxerally
ve found that six agenciss provided their prerecorded nsws sarvices over
conventional telaphone lines which require the caller to pay the toll,
including loug-distance charges. Three agencies~-the Department of Trens-
portation (DOT), the Cost of living Council (COLC), and BUD--uwed both
conventional and toll-free wida ares teleophone service (WAYS) lines, vhile
the Environmsntal Protsctios Agency (EPA) used WATS liuas exclusively. The
cost incurred in providing toll-fres ssrvice to radio stationn veriad com-
siderably smmong the agencies as shown in the table below:

Total aunual Average annual Average number

Kumber of cost for - coat per of calls
Agency WATS lines VATE lines WATE 1inmo received pexr day
ip 2 § 8,202 $ 4,101 1681
00T 2 - 7,800 3,900 102
COoLC 3 35,808 11,936 117
EPA 3 27,808 9,268 228

(Awounts shown for EPA were projected by GAD based on contract costs incurred
during the first 13 weeks the service was provided.)

DOT and HUD used “wmeasured" WATS lines which enabled the agoencies to
use the WATS lines for a given awumbar of Lourk at g fixed menthly charge,
@d to pay an additional charge for sach additional hour the WATS lines were
Used. COLL and EPA ecach used 2 "full-time" WATS lina in addition te wmeasured
WATS lines. Pull-time WATS linse have ao liumits on thair vsage, but they
%at coansiderably more than neasured WATS lines.

-8 -
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In view of the cost savings possible through the use of conventional
telephone lines, we believe that HUD, DOT, COLC and EPA should reevaluate
the need for providing toll-free telephone service. If it is found that
toll-free service is needed, COLC and EPA should reevaluate the need for
full-time WATS lines.

The action to be taken by our Office with respect to the expenditures
of appropriated funds in violation of law is limited to recovery of the
smounts illegally expended. While appropriated funds were used in connec-
tion with the preparation of news reports which were part of an effort to

\ {nfluence directly pending legislation in the manner described, the amount
" expended for each violation would have been relatively small and commingled
vith proper expenditures. In view of the small amounts involved, the diffi-
 culty in determining the exact amount expended illegally as well as the
identity of any particular voucher involved, we believe that it would be
inappropriate for us to attempt to effect their recovery.

A8 you are aware, Senator Proxmire has also asked that we examine
into the practices of the Federal executive departments in providing pre-
recorded news reports to radio stations. As agreed with the Senator and
you, we will transmit to the Senator the identical information contained
in this report, after you have had an opportunity to examine it. We plan
to make no further distribution of the report unless coples are specifically
requested, and -then distribution will be made only after your approval has
been obtained or the report has been released publicly.

Sincerely yours,

(SIGNED) EIMER B. STAATS

Comptroller Geameral
of the United States

Enclosures
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FEDERAL AGENCIES INCLUDRD XM
REVIEW OF GOVERRMENT SUFPLIED REVUS STORIES
JANUARY 1 ~ MAY 31, 1973

RADIO HEWS SZRVICE PROVIDED DAILY

1. Departnsnt
2. Departmsnt
3. Dapartuant
4, Department
3¢ Department
6. Department
1. Department
8. Dapertment

of Agricaltura

of Commerce

of Bealth, Education, and Welfare
of Bousing and Urdban Devalopment
of the Interieyr

of Labor

of Transpertation

of tha Treasury

9. Cost of Living Council
10, Enviroumental Protaction Ageuncy

BADIO MEWS SERVICE PROVIDED PERIODICALLT

l. Departaent

of Dafenss

2. Atoulc Energy Commission

3. Hatfoosl Asrogeutics and Space Administration
4. Small Business Administration

5. United States Postal Service

6. Dapartmemt

of State

7. Geverzl Servicas Administration
8. Veotorens Administratiocn

BO RADIO NEWS SERVICE PROVIDED

1. Department of Justice

2. Civil Asronautics Boerd -

3. Pederal Comemmications Comuisaion
4. Yodexral Msrittae Comnission

5. Yedsral Pownyx Commisgion

6. Foderal Yrada Commission

7. Interstste

Comrmeroce Coxmission

8. Hational Scisnce Foundation
9. Office of Econoulc Opporsunity

10. Securities

snd EZxchange Comaission

11. Uniged States Civil Service Comuiasion
12, United States Information Agency

550
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RADIC KBS SERVICE

ESTIMATED ANRUAL OPERATING COSTS

ESTIMATED COST OF PROVIDING

b

cost of mailing tapes to radio stations.

HAJOR TOTAL
BQUIPNENT TELEPRONE AlGAL 1/
T AGENCY COSTS _ SALARIES _LINES COSTS
Deportment of Agriculture § 5,774 § 63,350 § 1,49 § 64,841
Department of Coumerce 4,922 40,4233 258 40,688
Department of Health,
§ducation, and Welfsre 13,829 23,088 960 24,048
Dapartment of Houzing
- sad Urban Davelopmant 6,267 21,014 8,503 28,315
Dopartment of the Iaterior 4,016 17,644 156 17,800
Department of Labor 16,184 61,266 1,212 62,478
Departmaut of
Transportation 6,444 23,035 8,220 31,255
Deparenant of the Tressury 1,709 15,320 240 1%,560
Cost of Livimg Counecil 2,715& §,200 36,103 40,303
Environmental Protection
Agency 2/ — — 6,932 13,776

Total annusl costs do not include tha costs of expendable supplies or the

2/ Prereacorded radio news services are performed for EPA by a eontractor,
The amounts shown are the costs incurrved under the contreet for the first

13 weeks.

SHOITATATON 9L
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

DEC 27 1873 ~

The Bonorabla Torbert H. Macdomald, Cheirmm
gubcomzittes on Commmicetions and Pawer
Comeittee 0o Interstate and FPorxeign Commaxce
House of Represeutatives

Dear Mr. Chairman!

This refers to your letters, datad October 12 sznd October 16, 1973,
requasting that we deteruine whether certain materials you forvarded
thexsvith are in violation of tne lav limiting the use of appropriated
funds for publieity snd prepaganda purposes (section 603(a) of the
Treasury, Postal 3ervice, and General Govermment Appropriaties Act, 1973,
spproved July 13, 1972, Pud. L. 92-351, B6 Stat. 471,/sad section 607(a)

. |
of the Treasury, Postal Service, snd Genaral Government Apyroprluion/ ¥
‘s .

Act, 1974, approved Octobaxr 30, 1373, Pud. L, 93143, 87 Btat. 510),
interpreted in our letter veport of Ssptember 21.}4973, to you. The
neteriale in quastion are (1) e tepe recording and asccompanying traasecript
of & statement by the Secretaxy of Transportation and (2) a transcript

(viiah evidently accompanied s.megment of 16mm _colaor sownd motion picture

fils, oot forvarded) of a statement by the Secretary of Housing and Urban
Development (HUD). 3Soth {tems wore vecei{ved within the past fev wmonths
by & cerporation comprising a television station znd AM and P radio
stotiens., We have carefully considered the materials fn guestion and we
wst conclude that they do mot violate tha eited statutory prohibitions
conceming publicity end propaganda.

Section 608(a)lof the sct of July 13, 1971, vhich was disguased in
our letter to you of Septembar 21, and section £07(s)of the aet of
Detober 30, 1973, are identical and provide thet:

"No part of any appropriation containmed in this or
any othar Aet, or of the fuads availeble for expenditure
by aay corporatioa or ageney, shall be usad for publicity
or propaganda purpeses designed to support or defeat
legislation panding befors Coagress.’

Por the ressous set forth iun our September 21 letter to you, we
:‘1’"“.! that the above-quotad provision of law iz vielated ouly by a
Yect appeal addressed to the public which sugpests or urges that they

By
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rontact Mambers of Congrese and indicate their support of, or opposition

jlthough it discusses & pending bill vhich would deal vith the problenm

,f rail service for the Northeast, is essentislly zn expositi{on of the
jduinistration’s visvs oun tiaat bill und assocfatad {ssuss. It contains
wthing vhich, in our opinion, could be underatood ae a divect appeal for
‘mmbers of the public to urge their elactsd representatives to vote in a
sarticular mmaner, The statement by the Secretary of HUD alao discusses
yroposed legislation but it too is, in essence, expository, and contains
‘10 suggestion that listeners should urge that a particular position ou the
legislation be taken by their representatives.

We have long held that, under existiag lasv, the legitimate publie
{cforaation functions of an agency include exposition by offlciale of
1gency and administration policies sud the lagislative history of thesc
jtatutory provisions shows that such legitimats pudlic information
tunctions are vithin the purview of such provisions of law. We bellave
that the materials you sent us fall within that category.

We trust that the foregoing iaformation will be helpful to you.

Sincerely yours,

’ R ) Kellel

'Deput¥| Comptroller Genaral
of the United States

o, pending lepislation, The stetement by the Secretary of Trausportationm,






DCCUMENT FESUME

02893 - (241953014

[Overtiue Compensaction for Sky Marshal Duties]). B-178261. Jujy
7. 1977. 4 pp.

Decision re: Security Officers, United States Zustoms Service;
by Robert F. Keller, Deputy Comptrcller General.

Issue Area: Personnel Managerent and Compensaticn: Compensation

(305).
Contact: Office of the General Counsel: Civilian Personnel.

Budget Function: General Goverament: Central Personnel
Management (805).

Authority: 5 U.S.C. 5545(c)(2). S5 U0.S.C. 5542(r). B-151168
(1971). B-190036 (1974). 47 Comp. Gen. 573. John F. Fay et
al. v. United States, U0.S.D.C., D.C. Burich v. United
States, 366 P.24 984 {Ct. Cl., 1966). Anderson v. United
States, 201 Ct. Cl. 660 (1973) . Rotiageb et al, v, Staats et

al,, C.A. No. 4082 (S.D. dhio 1974).

The Assistant Secrstary of the Treasury reguested »n

advance decision with regard to whetker Customs Security
Officers could be vaid their claims for tiae and one-half
overtime, night dirferential, layover time, and Sunday and
holiday pay during the performance of sky marshal 3duties, Siace
the overtime was scheduled in advance and recurred at fregqueant
intervals, it could be paid. The claias for night differential
and Sunday and holiday pay could also be paid. Hovever, clajinms
for layover tiame between flights was not allowed. (Author/sSCj
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THE COMFETIIDLLER GENERAL
OF THE UNITED B8TATES

WASBSHINGTON, D.C. 208348

Ciy. e

Vofpe,
DATE: July T, 1977

DECISION

FILE: B-170261

MATTER Of: Customs Security Officers ~ Overtine
Compensation for Sky Marshal Duties

DIGEBST: Custous Security Officers, who were not part of the
class action lawsuit in John F. Fay et al. v.
United States, claim time and one-half overtime,
night differential, and Sunday and holiday pay for
sky marshal duties performed. Since overtime was
scheduled in advance and recurred at frequent intar-
vals, it may ba consideved "regularly scheduled"
and thus compensable under 5 U.S.C. §5542(a). Night
differential and Sunday and holiday pay may also be
paid. However, claims for layover time may not be

allowad.

This action is in rcsponse to the request of September 7, 1976,
fco an advance decision from the Assistant Secretary of the “:asury
(Enforcemant, Operations and Tariff Affairs), reference ENF-3-06
CC:H:KG, whether the U.S5. Customs Service may pay the overtime claims
of certain Customs Security Officers (CS0's) who served as sky
parshals in the Federal program co deter airline hijackings from

approximately Januaxy 1971 to August 1272,

It appears from the record that C50's were hired and trained
specifically for air security duties, and they replaced various
othr.r Treasury agents who had been temporarily assigned to sky
marshal duties. In Mebruary 1971, the Department of the Treasury
raquested a decisicn from our Office whether it c>uld pay CSO's
prenium pay under 5 U.S.C. §5545(c)(2) (1970) for administratively
uwncontrollable overtime ,nstead of time and one-half ccmpensation
under 5 U.8.C. §5542(a) (Supp. V, 1975) for regularly scheduled over-
time, After reviewing the facts as presented by the agency, we held
that we would not object to a determination by the head of the agency
concerned (subject to the approval of the Civil Service Commissiom)
that the hourg of duty were unconrrollable for premium pay purposes.
B=151168, April 6, 197i. The uagency then paid the CSO's prem..m pay
for administratively uncontrolilable overtime under 5 U.S.C. §5545(c) (2).

In March 1973, a cless action lavsuit was filed on behalf of all
C50's seeking time and one-half overtime, night differential pay,
Sunday pay, and compensation for layover time between airline flights.

John F. Fay et al. v. United States, U.5.D.C., D.C., Civil Action No.
455~73. The suit was terninated on February 18, 1976, when the parties
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entered into a compromise settlement approved by the court authorizing
paymen: of 75 percent of the plaintiffs' claims for time and one-half
overtime znd night diffegrentisl and denying payment of the claims for
Sunday and holiday pay and layover time. However, of the potential
class of approximately 1,600 CSO's, spproximately 120 of them “opted
out" of the class action prior to settlement, and it is the entitlement
to ovartize pay of these 120 or so CS0's that must now by decided.

The agency contends that the compromise settlement in the Fay
case does not serve as a basis for concluding that the legal issues
have been resolved either favorably or adversely to the United States.
In gddicion, we are rot aware of any suthority by which the U.S.
Customs Service or the Department of the Treasuiy could offer a
settlement or compromise based upon the Fay case to this group of 120
or so CSO's. Therefore, with respect to those CS0's who "opsed out"
of the class action, the question presented is whether the work
performed was "regularly scheduled" as contemplated under 5 U.S.C.
§5542(a) or "irregulsr and occasional” as contemplated under 5 U.S.C
§5545(c) (2).

The agency states, in a supplemental report dat=1 April 14,
1977, that it would have nc basis to deny time and one-half overtime
to CSO's in light of the faect that both Internal Revenue Service (IRS)
agents and Secret Service agents were so paid for comparable inflight
overrime. See¢ Rothgeb et al. v. Staacs et al., Civil Action No. 4082
(8.D. Ohio 1974) and our decision in Ma“ter of Sky Marshal Program,
B-151168, May 25, 1976. 1In fact, the record before us indicates that
the duties performed by CS50's vere quite similsr to those periormed by
the IRS and Secret Service agents who were the predecassors of the
€SO's in the 3ky Marshal “rogram.

The authorit? for the payment of time and one-half overtime
compensatior for “regularly scheduled" overtime is contained in
S U.S.C. §5542(a) while the authority for the payment of premium pay
for "administratively uncontrollable overtime” is contained in
S 0.5.C. §5545 (c)(2). These two forms of coupensation are distinct
and do not overlap for the same work. See Skv Marshal Prograw. supra,
However, there exists a gray area in distinguishing between whether
overtime is "regularly scheduled” or "administratively unccntrollabla
As the court stated in the Fay caset

-2-
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"In view of the varying approaches the courts have
taken in determining whether overtime is regularly
scheduled and therpfore subject to compensation
'mder 5 U.S.C. $5542(a) (as compared to being ad-
miniscratively uncontrollable pursuant to 5 U.S.C.
$5545(c)(2)), the outcome of this issua as &
matter of law was far from obvious. See e.g.,
Burich v. United States, 366 F. 2d 984 (Ct. Cl. 1066);
Anderson v. United States, 201 Ct. Cl. 6€D (1973);
Rothgeb v. Staats, C.A. \A. No. 4082 (S.D. Ohio 1973)."
Fay, supra, “Order dated February 18, 1976.

Our Office has held in Sky Marshal Program that the "inflight" overtime
claimed by the Secret Sarvice azents appeared to be regularly scheduled
and, therefore, was compensable at time and one-half rates under

5 U.8.C. §5542. BDased upon tii® record before us in the present case
ané our holding in Sky Marshal Program, we conclude that the "inflight"
overtime performed by tha CS50's was regularly acheduled overtime.
Compensation previously recejved by the agents in the form of premium
pay for such "inflight"” overtime should be offset against payments

made in accordance with this decision. In additioi, the claims of

the CSO's for night differential, Sunday pay, and holiday pay should

be paid in accordance with the provisions of 5 U.S.M. §5545(s) and
§5546. Hcwever, based upop the record before us we cannot find that
the layover time constituted hours of work vnder 5 0.3.C. §5542(a),

and claims for layover time may not be paid. See B-180036, May 20,
1974; Aldridgu v. United States, 202z Ct. Cl. 365 (1£73); and Rapp v
United States, 167 Ct. 1. 852 (1964). The agency report indicates
rhat such standby or layover tine when performed at the duty station,
the airport terminal, was credited as woiking time for administratively
uncontrollable premium pay under 5 U.S.C. §5545(c) (2}, but when the
CS0's ware away from the terminal their layover was principally used
for personal activities. We agree that no compensation is due for

the layover time away from the duty station.

This decision is applicable only to those Customs Security
Officers who "optad out” of the class action in Fay since the
compromise settlement in Fay operates to bar the claims of all the
memhers of that class action under the principle of res judicata.
37 Comp. Gen. 573 (1968).



B~178261

hccordingly, settlement of the claims may be made in the amounts
found due in accordance with the discussion adove.

-
- [}

‘Qll"gﬁ‘
Deputy Conmptroller General
of the United States
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UNITED STATES GENERAL ACCOUNTING OFFICE g @%
WASHINGTON, D.C. 20548 . S, N
Drg.91® g
IN REFLY‘
OFFICE OF GENERAL COUNSEL REFER TO: B-173761

January 4, 1979

Mr. Henry J. Sauer JAN 4 1979
Manufacturing Chemists Association
1825 Connecticut Avenue, N.W.
Washington, D.C. .

Aegacs ¥ For Access 7o A0 Wr.o TTen /f’e/or?‘s oF /nfefwew.s]
Dear Mr. Sauer: '

This replies to your September 12, 1978, request for access
to General Accounting Office documents relating to our report
“entitled, "The Federal Government Should Establish and Meet
Energy Conservation Goals,” EMD-78-38, issued on June 30, 1978.
Specifically, you requested copies of:

“Written reports of interviews conducted with the
Manufacturing Chemists Association and/or the follow-
ing member companies: Union Carbide Corporation, Allied
Chemical Corporation, Pfizer Incorporated, E. I. du
Pont de Nemours & Co., and the Dow Chemical Company;"
and :

"Written reports of interviews conducted with the
American Iron and Steel Institute, the Motor Vehicle
Manufacturers Association, and the Portland Cement
Association."

Based upon our review of the requested documents, we
conclude that the interview records are exempt from disclo-
sure under section 81.6(a)(5) of our access to records regu-
lations, copy enclosed. This exemption specifically includes
"* * * jnternal drafts, workpapers, memorandums between offi-
cials or agencies, opinions and interpretations perpared by
agency staff * * * " Moreover, we point out that, at the time
the information was obtained, it was agreed that individual
and company positions would not be identified on the issues
discussed. -Disclosing the interview documents at this time
would be a breach of that pledge. We also point out that
records containing "* * * information submitted by any person
to the Government in confidence or where the Government has
obligated itself not to disclose information it received
* * *% s exempted from disclosure by our regulations. (See
4 C.F.R. §81.6(a)(4).) 1In view of the foregoing we must deny
your request. However, we would consider release of the
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interview documents for those firms in the chemical industry
in which you have an expressed interest if those persons and
companies first gave their consent to such disclosure.

In accordance with 4 C.F.R. §81.4, you are advised that
| . further consideration of your request may be obtained by an
appeal letter to the Comptroller General of the United States
setting forth the basis for your belief that the denial of
your request is unwarranted.

Sincerely yours,

Henry R. Wray
Assistant General Counsel

Enclosure









