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JAN 2 1 2014

Re: Freedom of Information Act
Request dated November 11, 2013,
C.0509-14

This is in response to your letter dated November 11, 2013 to the Railroad
Retirement Board (hereinafter the Board) wherein you requested "“An
electronic/digital copy of each (recent) Board Order issued with a 2013, 2012
and 2011 prefix (i.e. 13-, 12-, 11-) and any Board Orders issued with a 14-prefix.”
You made your request pursuant to the Freedom of Information Act.

Pursuant to your request, please find enclosed copies of the transcripts of Board
Orders for the time periods you requested. In processing your request, the Board
has withheld the names of individual railroad employees. This is done in
accordance with the sixth exemption of FOIA, 5 U.S.C. § 552(b)(4), because
public disclosure of this information wol 1 constitute a clearly unwarranted
invasion of personal privacy.

| trust that this information is helpful.



Appedal Rights.

The regulations of the Railroad Retirement Board provide that you may appeal
the denial of a requested record by writing to the Secretary to the

Board, Railroad Retirement Board, 844 North Rush Street, Chicago, lllinois 60611-
2092, within 20 days following your receipt of this letter. A letter of appeal must
include reference to, or a copy of, this letter.

Karl 7. Blank
General Counsel
Enclosures
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Adopted the following Board Order:
B.O. 13-55

TERMINATION OF DISABILITY ANNUITIES AWARDED BASED
ON MEDICAL EVIDENCE FROM DR. PETER LESNIEWSKI

ARTICLE I. PURPOSE.

The Railroad Retirement Board (RRB) hereby
establishes the policy set forth in this Order to
govern the adjudication of all disability annuities
paid under section 2(a) of the Railroad Retirement
Act, where the decision that the applicant is
disabled was based in whole or in part upon i
evidence furnished by Dr. Peter Lesniewski. The
purpose of this policy is to protect the Railrocad
Retirement Account from fraudulent claims while
ensuring payment of valid diesability claims.

ARTICLE II. FINDINGS.

A. In section 7 of the Railroad Retirement Act,
Congress granted to the Railroad Retirement Board
all powers and duties necessary to administer the
Railroad Retirement Act. Congress declared in that
provision that decisions by the Railrocad Retirement
Board upon issues of law and fact relating to
annuities shall not be subject to review by any
other administrative or accounting officer, agent
or employee of the United States. Further, by
incorporating section § of the Railroad
Unemployment Insurance Act, section 7 requires that
findings of fact and conclusions of law of the
Board in the determination of any claim for
benefits shall be binding and conclusive for all
purposes and upon all such administrative or
accounting officer, agent or employee.
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B. Pursuant to the authority granted by section
7 of the Railroad Retirement Act, the Railrocad
Retirement Board makes the following findings of
fact and conclusions of law:

1. The Long Island Rail Road, a covered railroad
employer under the Railroad Retirement Act, had
established a private pension plan for employees
which provided for early retirement with a full
pension at age 50 with 20 years of Long Island Rail
Road service. This plan has subsequently been
superseded by another. Long Igland Rail Road
retirees under this subsequent plan are not subject
te this Order.

2. A substantial number of Long Island Rail Road
employees who retired under the now replaced Long
Island Rail Road pension plan also applied for an
occupational disability annuity under section
2(a) (1) (iv) of the Railroad Retirement Act.

3. On October 27, 2011, the United States
Attorney for the Southern District of New York
filed fraud charges against two physicians, Dr.
Peter lLesniewski and Dr. Peter J. Ajemian, one of
their office managers, two individuals
{facilitators) acting as 1liaison between the
physicians and applicants for disability annuities
under the Railroad Retirement Act, and seven
railroad retirement disability annuitants
(including one of the physicians’ liaisons) who
were also recipients of Long Island Rail Road
pensions. The U.S. Attorney charged that the
physicians, facilitators and disability annuitants
falsely claimed to be disabled at the time of early
retirement under the Long Island Rail Road pension
plan in order to receive extra benefits to which
they were not entitled. Additional indictments
subsequently issued through July 2013 bring the
total number of defendants to 33.

4. On December 20, 2011, an Indictment Crder was
entered finding that there was sufficient evidence
to prosecute Dr. Lesniewski. The Grand Jury found
that there was sufficient evidence that Dr.
Lesniewski may have committed: (1) Conspiracy to
commit mail fraud, wire fraud and healthcare fraud,
(2) Conspiracy to defraud the United States
Railroad Retirement Board, and (3} Healthcare
fraud.



BOARD ORDER 13-55 -Page 3~

5. On May 22, 2012, the United States Attorney
for the Southern District of New York annocunced the
creation of a Voluntary Disclosure and Disposition
Program, which was offered to former Long Island
Rail Road employees who were awarded a disability
annuity wunder the Railroad Retirement Act.
Employee

Annuitants who were accepted into the Program by
the U.S. Attorney were reguired to sign the
following statement:

I hereby attest that in connection with my
application for Railroad Retirement Board
disability benefits, I or doctors or others on my
behalf made what I understood to be false and/or
misleading statements with respect to my health
condition, ability to work, and/or my eligibility
for RRB disability benefits. I declare under
penalty of perjury that my statements in this
document are true and correct, pursuant to Title
28, United States Code, and Section 1746.

A total of 44 railroad retirement disability
annuitants were accepted by the U.S. Attorney into
the Voluntary Disclosure and Disposition Program.

6. On May 22, 2012, the Railroad Retirement
Board isgsued Board Order 12-29, which set forth the
processing of Agreements signed under the Voluntary
Disclosure Program. Pursuant to Board Order 12-29,
a disability annuitant who signed an Agreement was
considered to have cancelled his or her disability
application. Board Order 12-29 considered that
payments made under the cancelled application were
recovered by a compromise in exchange for
information provided to the U.S. Attorney by the
annuitant.

7. ‘Several former Long Island Rail Road
employees who have pled guilty to making false
statements regarding their abilities furnished
medical evidence from Dr. Lesniewski to support
their benefit claims.

8. In the transcript testimony by Dr. Peter
Ajemian in the guilty plea proceeding on January
18, 2013, in the case entitled United States of
America v. Peter Ajemian, et al., U.S. District
Court, Southerm District of New York, No. 11 Cr.
1091, Dr. Ajemian testified under oath that
gometime about 2002 he bhegan seeing large numbers
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of employees of the Long Island Rail Road, and
during the period 2004 to 2008 he prepared
narratives reciting a medical basis for disability
annuity claims when “in truth and in fact these
employees were not in fact disabled.”

9. On May 7, 2013, a Superseding Indictment was
filed finding sufficient evidence to charge Dr.
Lesniewski with committing: (1) Conspiracy to
commit mail fraud, and health care £fraud, (2)
Conspiracy to defraud the United States Railroad
Retirement Board, (3) Health care fraud, (4)
Mail fraud, and (5S) Wire fraud.

10. On May 24, 2013, the District Court sentenced
Dr. Ajemian to eight years for conspiracy and
health care fraud. The Board notes that Dr. Ajemian
was ordered to make restitution of $116.5 million.

In the Statement by the Court Regarding the
Defendant ‘s Sentence, the Court ncted that Dr.
Ajemian engaged in the charged offenses for
more than 10 years, from 1997 teo 2008. Dr.
Ajemian submitted medical reports compiled for
each claimant over a period of time during
which he performed unnecessary or bogus
medical tests and fabricated treatments and
narrative paper work, all pre-~planned and packaged
to justify what essentially amounted to a
predetermined recommendation that the employee was
disabled.

11. On June 27, 2013, the Railroad Retirement
Board issued Board Order 13-33. Based on findings
set forth in that Order, the Board determined that
any application by any applicant of at least age 50
with at least 20 years of creditable railroad
service which includes medical evidence supplied by
Dr. Peter J. Ajemian was invalid and must be re-
filed.

12. On July 15, 2013, the trial began in the
matter of United States of BAmerica v. Peter
Lesniewski, U.S. District Court, Southern District
of New York, No. 11 CR 1091.

13. During the trial, Joseph Del Favero, Deputy
Assistant Inspector General for Investigatioms,
Railroad Retirement Beard COffice of Inspector
General (RRB OIG), testified on behalf of the
United States of America. Agent Del Favero stated
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that he and Louis Rossignuolo, Assistant Inspector
General for Investigation, RRB O0IG, interviewed
Dr. Lesniewski on October 29, 2008. Agent Del
Favero testified that Dr. Lesniewski admitted that
he knew that he was seeing Long Island Rail Road
(LIRR) patients so that they could receive
disability benefits under the Railroad Retirement
Act (RRA). Agent Del Favero also testified that
during the October 29 interview, Dr. Lesniewski
executed a signed statement in which he admitted
that in order to ensure that the LIRR patients
would receive an occupational disability annuity
under the RRA, he would put a phrase in his
narrative reports that said, “it can be stated with
a reasonable degree of medical certainty that the
patient is disabled for his occupation with the

Long Island Railroad.” Dr. Lesniewski further
admitted that although the MRI tests had minimal
findings, he would insert subjective, not

objective, findings of pain. Dr. Lesniewski also
admitted that he knew that by inserting this
language he would also aid the LIRR patients in
receiving an occupational disability annuity under
the RRA. Agent Del Favero further testified that
Dr. Lesniewski stated he charged LIRR patients a
fee ranging from $850.00 to $1,000.00 for
fraudulent assessments and narratives. Dr.
Lesniewski’s signed statement, with hearsay
evidence redacted, was entered into evidence in the
trial.

14. On behalf of the U.S. Government, Dr. Otis
Alton Barron, Jr., an orthopedic surgeon, testified
as an expert medical witness at the trial. Dr.
Barron testified that he reviewed medical reports
completed by Dr. Lesniewski, MRI reports and other
tests results. Dr. Barron found that Dr.
Lesniewski‘s diagnoses contradicted the objective
evidence. Dr. Barron further testified that there
was no evidence of physical examinations to support
Dr. Lesniewski's diagnoses. In Dr. Barron’'s
opinion, - Dr. Lesniewski did not provide
"meaningful” treatments. Dr. Barron also testified
that in some cases, some impairments were non-
disabling and could, in most cases, be treated.

15. On August 6, 2013, based on testimony and
evidence including that summarized above, Dr.
Lesniewski was convicted of one count of conspiracy
to commit mail fraud, wire £raud, health care
fraud, and conspiracy to defraud the RRB. Dr.
Lesniewski was also convicted of two counts of
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health care fraud, two counts of mail fraud, and
four counts of wire fraud.

16. Section 5 of the Railroad Retirement Act
requires that an application for any payment under
the Act shall be made and filed in such manner and
form as the Board may prescribe.

17. Dr. Lesniewski recommended more than 130 LIRR
employees for disability benefits under the RRA.
As Dr. Lesniewski was convicted of conspiracy to
defraud the RRB, the Board therefore finds that any
application by any applicant of at least age 50
with at least 20 years of creditable railroad
service which includes medical evidence supplied by
Dr. Lesniewski is invalid and must be re-filed.

ARTICLE III. DIRECTIONS TO AGENCY STAFF

1. The Director of Programs shall review the
claims of Long Island Rail Road pension recipients
who are currently receiving an annuity under the
Railroad Retirement Act on the basis of disability,
and shall identify the claims filed at age 50 or
later with 20 years of railroad service which
considered medical evidence from Dr. Lesniewski.
Disability annuities are converted to retirement
annuities based on age when the annuitant attains
“full retirement age” as defined under the Social
Security Act.

2. The Director of Programs shall notify each
employee anmuitant that pursuant to this Order, the
employee annuitant’s payment will end the last day
of the month following the third month following
the date of the mnotice. Where the employee
annuitant has been determined to be entitled to
Medicare, the employee annuitant shall be notified
that Medicare entitlement will end as well. Where
a gpouse annuity has been awarded, the spouse
annuitant shall be notified that payment will end
with the month the employee annuity payment ends.

3. The Director of Programs shall notify each
employee annuitant that if he or she believes that
he or she is disabled or is otherwise eligible for
an age and service annuity, a new application may
be filed. In a determination based on a new
application, the Director of Programs shall not
consider any evidence furnished by Dr. Lesniewski.
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All benefit determinations will be made under the
law on the basis of the new application, except
that an employee annuity applicant determined to
have a “current connection” as defined by the
Railroad Retirement Act at the time of the initial
application shall be determined to have retained
the current connection at the time a new
application is filed under this Order.

4. Without regard to whether the employee
annuitant pursues an administrative appeal of the
termination of the disability annuity based on Dr.
Lesniewgki’s evidence, or files a new application
based on current evidence, payments for months
prior to the month of termination of entitlement
based upon the first application shall not be
reopened.

ARTICLE 1IV. DELEGATION OF AUTHORITY
The Director of Programs 1is authorized to isgsue

such internal agency procedure and guidance as
necessary to implement this Order.# # # #
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Adopted the following Board Orders:
B.O. 13-33

TERMINATION OF DISABILITY ANNUITIES AWARDED BASED
ON MEDICAIL EVIDENCE FRCOM DR. PETER AJEMIAN

ARTICLE I. PURPOSE.

The Railrocad Retirement Board (RRB) hereby i
establishes the policy set forth in this Order to
govern the adjudication of all disability annuities
paid under section 2{a) of the Railroad Retirement
Act, where the decision that the applicant is
disabled was based in whole or in part upon
evidence furnished by Dr. Peter Ajemian. The
purpose of this policy is to protect the Railroad
Retirement Account from fraudulent claims while
ensuring payment of valid disability claims.

ARTICLE II. FINDINGS.

A. In section 7 of the Railroad Retirement Act,
Congress granted to the Railroad Retirement Board
all powers and duties necessary to administer the
Railroad Retirement Act. Congress declared in that
provision that decisions by the Railroad Retirement
Board upon issues of law and fact relating to
annuities shall not be subject to review by any
other administrative or accounting officer, agent
or employee of the United States. Further, by
incorporating section 5 of the Railrcad
Unemployment Insurance Act, section 7 requires that
findings of fact and conclusions of law of the
Board in the determination c¢f any claim for
benefits shall be binding and conclusive for all
purposes and upon all such administrative or
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accounting officer, agent or employee.

B. Pursuant to the authority granted by section
7 of the Railroad Retirement Act, the Railroad
Retirement Board makes the following findings of
fact and conclusions of law:

1. The Long Island Rail Road, a covered railroad
employer under the Railroad Retirement Act, had
established a private pension plan for employees
which provided: for early retirement with a full
pension at age 50 with 20 years of Long Island Rail
Road service. This plan has subsequently been
superseded by another. Long Island Rail Road
retirees under this subsequent plan are not subject
to this Order.

2. A substantial number of Long Island Rail Road
employees who retired under the now replaced Long
Island Rail Road pension plan also applied for an
occupational disability annuity under section
2(a) (1) (iv) of the Railroad Retirement Act.

3. On October 27, 2011, the United States
Attorney for the Southern District of New York
filed fraud charges against two pliysicians and one
of their office managers, two individuals
(facilitators) acting as 1liaison between the
physicians and applicants for disability annuities
under the Railroad Retirement Act, and seven
railroad retirement disability annuitants-
{including one of the physicians’ liaisons) who
were also recipients of ©Long Island Rail Road
pensions. The U.S. Attorney charged that the
physicians, facilitators and disability annuitants
falsely claimed to be disabled at the time of early
retirement under the Long Island Rail Road pension
plan in order to receive extra benefits to which
they were not entitled. Additional indictments
were issued through September 2012, bringing the
total number of defendants to 32.

4. On May 22, 2012, the United States Attorney
for the Southern District of New York announced the
creation of a Voluntary Disclosure and Disposition
Program, which was offered to former Long Island
Rail Road employees who were awarded a disability
annuity under the Railroad Retirement Act.
Employee annuitants who were accepted into the
Program by the U.S. Attorney were required to sign
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the following statement:

I hereby attest that in connection with my
application for Railroad Retirement Board
disability benefits, I or doctors or others
on my behalf made what I understood to be
false and/or misleading statements with
respect to my health condition, ability to
work, and/or wy eligibility for RRE
disability benefits. I declare under penalty
of perjury that my statements in this
document are true and correct, pursuant to
Title 28, United States Code, Section 1746,

A total of 44 railroad retirement disability
annuitants were accepted by the U.S.
Attorney into the Voluntary Disclosure and
Disposition Program.

5. On May 22, 2012, the Railroad Retirewment
Board issued SBoard Order 12-29, which set forth the
processing of Agreements signed under the Voluntary
Disclosure Program. Pursuant to Board Order 12-29,
a disability annuitant who signed an Agreement was
considered to have cancelled his or her disability
application. Board Order 12-29 considered that
payments made under the cancelled application were
recovered by a compromise 1in exchange for
information provided to the U.S8. Attorney by the
annuitant.

6. Fourteen former Long Island Rail Road
employees who have pled gquilty to making false
statements regarding their abilities furnished
medical evidence from Dr. Ajemian to support their
benefit claims.

7. In the transcript testimony by Dr. Peter
Ajemian in the guilty plea proceeding on January
18, 2013, in the case entitled United States of
America v. Peter Ademian, U.S. District Court,
Southern District of New York, WNo. 11 Cr. 1091,
Dr. Ajemian testified under oath that sometime
about 2002 he began seeing large numbers of
employees of the Long Island Rail Road, and during
the period 2004 to 2008 he prepared narratives
reciting a medical basis for disability annuity
claims when "“in truth and in fact these employees
were not in fact disabled.”

8. In a memorandum addressed to the Board dated
February 1, 2013, entitled *“Immediate Benefit
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Termination of Disability Annuitants Affiliated
with Dr. Peter J. Ajemian,” the Inspector General
of the Railroad Retirement Board cited the
unreported case of United States of America v.
Danny Joe Dillard, No. 10-2672,{(U. S. Court of
Appeals, Eighth Circuit, August 3, 2011). The
Inspector General stated:

This opinion is relevant because [Dr.]
Ajemian‘s clients acted illegally by
causing to be submitted or knowingly
submitting fraudulent medical documents
to the RRB which were material to the
RRB‘s adjudication process. In fact,
Ajemian’'s fraudulent - medical
documentation formed the foundation of
the RRB‘s decision to approve and pay
these disability benefits. Since the
RRB approved and paid these benefits
based upon the annuitants’ illegal
actions, the RRB must immediately
terminate benefits (including Railrocad
Medicare coverage, if applicable) for
all annuitants whose disability awards
were based wupon Ajemian‘’s fraudulent
medical documentation.

It is imperative that the RRB take
immediate action to terminate these
benefits because failure to act will
cost the RRB approximately $2 million
dollars (sic) per month in improper
benefits.

In a later memorandum to the Board
dated April 1, 2013, the Inspector
General stated:

This memorandum reiterates, once again,
my position that if [Dr.] Ajemian’s
name appears in any RRB disability
application or on any supporting
documentation, the entire RERB
disability application 1is tainted by
Ajemian’s admitted fraud and is
nullified in its entirety regardless of
any other additional medical
documentation by a different physician.
It is my view that the benefits must be
terminated without exception.
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9. On May 24, 2013, the District Court sentenced
Dr. Ajemian to eight years for conspiracy and
health care fraud. The Board notes that Dr. Ajemian
wag ordered to make regstitution of $116.5 million.

In the Statement by the Court Regarding
the Defendant’s Sentence, the Court
noted that Dr. Ajemian engaged in the
charged offengses for more than 10
years, from 1997 to 2008. Dr. Ajemian
submitted medical reports compiled for
each claimant over a period of time
during which he performed umnnecessary
or bogus medical tests and fabricated
treatments and narrative paper work,
all pre-planned and packaged to justify
what esgentially amounted to a
predetermined recommendation that the
employee was disabled.

10. Section 5 of the Railroad Retirement Act
requires that an application for any payment under
the Act shall be made and filed in such manner and
form as the Board may prescribe.

11. As Dr. Ajemian admitted he provided false
medical records in hundreds of cases, the Board
therefore finds that any application by any
applicant of at least age 50 with at least 20 years
of creditable railroad service which includes
medical evidence supplied by Dr. Ajemian is invalid
and must be re-filed.

ARTICLE 1III. DIRECTIONS TO AGENCY STAFF

1. The Director of Programs shall review the
claims of Long Island Rail Road pension recipients
who are currently receiving an annuity under the
Railroad Retirement Act on the basis of
disability, and shall identify the claims filed at
age 50 or later with 20 years of railroad service
which considered medical evidence from Dr. Ajemian.
Disability annuities are converted to retirement
annuities based on age when the annuitant attains
*full retirement age” as defined under the Social
Security Act.

2. The Director of Programs shall notify each
employee annuitant that pursuant to this Order, the
employee annuitant’s payment will end the last day
of the month following the third month following
the date of the noctice. Where the employee
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annuitant has been determined to be entitled to
Medicare, the employee annuitant shall be notified
that Medicare entitlement will end as well. Where
a spouse annuity has been awarded, the spouse
annuitant shall be notified that payment will end
with the month the employee annuity payment ends.

3. The Director of Programs shall notify each
employee annuitant that if he or she believes that
he or she is disabled or is otherwise eligible for
an age and service annuity, a new application may
be filed. In a determination based on a new
application, the Director of Programs shall not
consider any evidence furnished by Dr. Ajemian. All
benefit determinations will be made under the law
on the basis of the new application, except that an
employee annuity applicant determined to have a
“current connection” as defined by the Railroad
Retirement Act at the time of the initial
application shall be determined to have retained
the current connection at the time a new
application is filed under this Order.

4. Without regard to whether the employee
annuitant pursues an administrative appeal of the
termination of the disability annuity based on Dr.
Ajemian’'s evidence, or files a new application
bagsed on current evidence, payments for months
prior to the month of termination of entitlement
based upon the first application shall not be
reopened.

5. Where an employee annuitant has previously
received a notice that his or her disability
annuity payment has terminated, and that annuitant
(and any spouse whose annuity entitlement has also
been terminated  pursuant to the employee
annuitant’'s notice), requested reconsideration of
the termination of payment, the Director of
Programs is to issue the notice described in
paragraphs 3 and 4 of this Article as a decision on
the request for reconsideration. Where such an
annuitant has not regquested reconsideration, the
Director of Programs is to issue a new decision in
accordance with paragraphs 3 and 4 of this Article
of this Order.

ARTICLE 1IV. DELEGATION OF AUTHORITY
The Director of Programs is authorized to issue

such internal agency procedure and guidance as
necessary to implement this Order.
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B.O. 13-34

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-AP-0010, [  *-
**iw**—--

The Board affirms and adopts the decision of the
hearings officer that found that Mr. N did
not dispute his compensation and earnings record
within the four-year time frame specified in
section 9 o©of the RRA. Accordingly, the Board
denies Mr. I recquest to credit him with
railroad service for the month of June 1981. The
appeal is denied.

B.O. 13-35

DECISION IN RATLROAD RETIREMENT ACT CLATMS APPEAL
DOCKET NO. 12-~AP-0068, , Dok k.
.

A majority of the Board finds that the hearings
officer appropriately found that Ms. HIENEGN
requested and received a residual lump sum amount
in lieu of her widow's annuity in 1993. A majority
of the Board finds that there is insufficient
evidence to show that Ms. Jlll vas not competent
to request and retain the lump sum amount in lieu
of the widow’s annuity in 1993. The appeal is
denied. LMO dissents with an opinion.

B.O. 13-36

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-2P-0006, [N, 7+ + -+ -
]

The Board finds that the hearings officer is
correct that the administrative record, including
Mr. WO wn testimony, indicates that he never
had a break in substantial earnings for any 12
month period and engaged 1in work above the
substantial gainful earnings level less than one
vear after leaving railroad employment. The Board
finds that the hearings officer was correct in
finding Mr. 4N not disabled for all regular
work at step one of the disability evaluation
process. The Board further finds that Mr.

argument on appeal 1s not persuasive since the
administrative record clearly demonstrates his
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ability to work and earn at levels of income over
the substantial gainful activity level. The Board
affirms and adopts the decision of the hearings
officer. The appeal is denied.

B.O. 13-37

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
b |

Mr. _ earnings from 2001 through 2007 were
over the allowable earnings amount. The Board
finds that the overpayment and penalty was
calculated correctly, and agrees with the hearings
officer’s decision that Mr. Sl failed to use
reasonable care with respect to notification that
he was working and most importantly he failed to
notify the Board of his earnings. Thus, the Board
finds that Mr. Sparks was not without fault in
causing the overpayment, he does not meet the first
condition for waiver of recovery. Therefore, the
Board affirms the decision to deny waiver of
recovery of the overpayment.

The Board affirms and adopts the decision of the
hearings officer. The appeal is denied.

While waiver of recovery of the overpayment is not
permissible and the appeal is denied, the Board
recognizes that recovery of overpayment made to Mr.
M at the proposed monthly rate of $2,464.00
for a period of 48 months will result in the
withholding of over ninety percent (90%) of his
monthly annuity. Therefore, the Board refers this
cagse to the Chief of the Treasury, Audit, Debt
Recovery and Financial Systems Division of the
Bureau of Fiscal Operationsg for review to determine
if a more lenient repayment plan ig permissible and
if so, to offer such plan to Mr. [l

B.O. 13-38

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-AP-0015, [N MA - ***-**-
——

After review of the record and hearings officer’s
decision, the Board finds that Ms. | was
without fault in causing the overpayment. Ms.
B disclosed her work for the Treasury
Department in her application and indicated that
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she anticipated a PSP when she would retire in
January 2010. When she received her CRS booklet,
she sent the information to the RRB along with a
cover letter and summary. The Board now turns to
the second prong of the standard for waiver of
recovery. In this case, there is no evidence to
show that Ms. @B relinguished a significant or
valuable right or changed her position to her
substantial detriment because of the error. Since
recovery is not contrary to the purpose of the RRA
nor is it against equity or good conscience. Ms.
Greer does not meet the requirements for waiver of
recovery of the overpayment. The appeal is denied.

B.O. 13-38

DECISION IN RAJLROAD RETIREMENT ACT CLAIMS APPEAIL

DOCKET No. 1z-ap-0071, NN - *+**-*-
_—

After review of the evidence of record, a majority
of the Board finds that Mr. MMM is not without
fault in causing the overpayment of his annuity and
therefore, he does not meet the first condition for
waiver of recovery. As Mr. B raises no new
argument on appeal to the Board, a majority of the
Board agrees that the $129,303.38 is recoverable
from Mr. SN VYLt suggests that the Board offer
Mr. “ a very lenient repayment schedule in
light o 1s limited family income. A majority of
the Board affirms and adopts the decision of the
hearings officer. The appeal 1is denied. LMO
dissents.

B.O. 13-40

DECISTON IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pockeT No. 12-ar-00s8, [N ~-----

The Board finds that the overpayment for 2007 was
properly calculated by the Office of Programs.
After review of the evidence of record, the Board
finds that Mr. | is not without fault in
causing the overpayment of his annuity and
therefore, he does not meet the first condition for
waiver of recovery. As Mr. g raises no new
argument on appeal to the Board, the Board finds
that the correct amount of overpayment to Mr.

is $8,105.88 and finds further that the
overpayment and the accompanying penalty of $630.07
are recoverable from Mr. sSis—". Accordingly,
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while the Board affirms the decision to deny waiver
of recovery cf the 2007 overpayment, the Board
disagrees with the hearings officer as to the
amount of the overpayment from reasons explained in
the decision. The appeal is denied.

B.C. 13-41

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

* ok ok kK

Based upon the evidence of record and the hearings
officer’'s review of Ms. NN <"rloyment,
the Board concurs with the hearings officer’s
findings in the cagse. The Board affirms and adopts
the hearings officer’s finding that Ms. *
did not perform service for an employer covere

under the Acts. Since L.P.M Holding Company, is
not a covered employer, she cannot be credited with

service or compensation under the Acts for the
years 2001 through 2011. The appeal is denied.

B.O. 13-42

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 13-AP-0024, — Bkt k.

The Board finds that Mr.- had ample notice of
the appeal period and possessed previous experience
of the general administrative appeals processes of
the Board to understand the appeal time period.
Further, the Board finds that he has not
demonstrated that he had good cause for not timely
filing a form HA-2 with the three-member Board.
For these reasons, the Board dismisses Mr. *
appeal as not timely filed. The appea 1s
dismissed.

B.O. 13-43

SELECTION OF ATTORNEYS IN THE OFFICE OF
GENERAL COUNSEL

The Railroad Retirement Board (RRB) hereby
establishes the policy set forth in this Order to
govern the hiring of attorneys for positions in the
RRB’s Office of General Counsel. Up until this
point, attorneys have been hired into the
competitive civil service as prescribed below:
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Section 7(b) (8) of the Railroad Retirement Act of
1974 as amended (RRA) [45 U.S5.C. §231f(b)(9)]
authorizes the RRB to ‘employ such individual [s]
and provide for their compensation and expenses as
may be necessary for the proper discharge of its
functions® and provides further that “All positions
to which such individuals are appointed, except one
administrative assistant to each member of the
Board, shall be in and under the competitive civil
gervice and shall not be removed, or excepted
therefrom.” Section 12(1) of the Railroad
Unemployment Insurance Act (RUIA} incorporates RRA
section 7(b)(9) by reference for purposes of
administration of the RUIA as well. Moreover,
section 7(b) (9) of the RRA of 1974 carries forward
identical language from section 10(b) (4) of the
prior Railroad Retirement Act of 1837, as amended.
Pursuant to these provisions, all attorney
positions in the Cffice of General Counsel or
predecessor offices have been filled through the
competitive civil service.

The Office of Personnel Management (OPM) has
determined that the RRB can no longer hire
attorneys through the competitive process as
provided for in section 7(b){9) of the RRA.
Nevertheless, it is critical to the administration
of the RRA and RUIA to maintain a legal staff that
is nonpartisan, nonpolitical and independent, as
has been the case under the competitive civil
service.

Accordingly, the RRB delegates to the General
Counsel the authority to hire attorneys for
positions in the Office of General Counsel subject
to the guidelines and restrictions set out in this
Board Order.

1. The General Counsel shall determine the
selection of all candidates for hire for any
attorney position in the Office of General Counsel
through the excepted service process.

2. The General Counsel shall submit the name of
a selected candidate to the three-member Becard for
approval. Only upon unanimous approval of the
selection by the Board shall the candidate be
hired.

3. For purposes of this Board Order, if the
three-member Board chooses to modify or terminate
the terms of this Board Order, such action must be
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by unanimous consent. This Order shall not apply
to any attorney hired under the competitive
gservice by the Railroad Retirement Board for an
attorney position in the Office of General Counsel
prior to 2013.

The  attached appendices  provide -additional
information on this matter, including a discussion
on the history of hiring attorneys on a competitive
basis and the stakeholders’ desire to preserve such
practice.

Attachments:

Appendix A:
White Paper on the Railroad Retirement
Board’s Authority to Hire Attorneys in
Competitive Service dated July 2012

Appendix B:

Stakeholders’ letter dated December 28,
2012 addressed to the three-member Board
of the Railroad Retirement Board, signed
by W, Dan Pickett, Chairman of the
Railroad Retirement Committee and Edward
R. Hamberger, President and CEQ of the
Association of American Railroads.

B.O. 13-44

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-AP-0009, — B-drk_kk.
L )

On appeal to the Board, Ms. sl argues that her
disability onset date should go back to September
2008 when she was last insured. She argues that
the lack of success of her business is evidence
that she was suffering from post-traumatic stress
disorder in 2007 and that her hand problems started
before February 2009. These issues were not
addressed when Ms. Il case was previously
reviewed and as a result, she did not know to
provide medical evidence stemming from that period
of time. As a result, the Board remands this case
to the Bureau of Hearings and Appeals for a hearing
on the merits to determine whether she was disabled
for all substantial gainful activity prior to
February 2009. The appeal is remanded.
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B.O. 13-45

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0012, SN, A-***-*+-

In 2007 the Office of Programg determined the RRB
did not have survivor jurisdiction becaugse Mr.
BN did not have a current condition with the
railroad industry. The decision that Mr.

did not have a current connection with the railroad
industry became administratively final when he did
not appeal that decision in 60 days. While the
Board may reverse a jurigdiction decision when
evidence is received by the Board indicating that
the original decision was incorrect, the Board
notes that Ms. Jiihas not submitted evidence
indicating that the original decision was
incorrect. Rather, she argues that the current
connection test itself is unconstitutional. As no
evidence has been submitted that would indicate
that the current comnnection determination made in
2007 was incorrect, the Board declines to reverse
the jurisdiction determination and the appeal is
dismissed.

B.O. 13-4¢

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-AP-0007, SEMMNSMEEMMMMMRN A-+*+-+*-

Upon appeal to the Board, Mr. [Jargues that
the hearings officer made his decision in haste and
raises concerns regarding the timeliness of the
hearings officer decision as well as how the
decision was mailed. The Board notes that there is
a significant amount of evidence in the record that
the hearings officer had to review and analyze.
Although process may have taken more time than Mr.
B 2t icipated, the Board finds no evidence
that anything inappreocpriate occurred on the part of
the hearings officer.

Mr. - also argues on appeal that his 2008
decision should be reopened as he was unable to
file a timely request for reconsideration because
he was bedridden since 2004 and his mental capacity
was diminished. This is the first time he raisges
the argument that the Board should consider a late
reconsideration request regarding the decision on
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his 2008 application due to incapacity. The record
shows that Mr. [JENEEE was self-employed making
firearm accessories and working 40 to 60 hours per
month in 2008 and 20 hours per month in 2007,
There are also medical records from this period of
time ghowing that he was able to maintain
appointments and follow directions. As a result,
the Board does not find that he has shown good
cause to accept an untimely reconsideration request
due to incapacity regarding the February 2009

decigion. The Board affirms and adopts the
decision of the hearings officer. The appeal is
denied.

B.O. 13-47

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-AP-0002, NSNS, WA -***-

* k.

The Board has reviewed the record and the hearings
officers’ decision regarding Ms. WEWESENEER request
- for waiver of recovery of the overpayment and finds
that the hearings officer applied the correct
statutes and regulations to the facts of this case.
As Ms. Il raises no new argument on appeal to
the Board, the Board agrees with the hearings
officer and finds that the overpayment in the
amount of $8,759.04 1is recoverable from Ms.
I The Board affirms and adopts the decision
of the hearings officer. The appeal is denied.

B.O. 13-48

ORDER APPLYING RULING AS TO CREDITABILITY OF

SERVICE PERFORMED FOR HIDE POWER & EQUIPMENT CO.
WITHOUT _RETROACTIVE EFFECT WITH _RESPECT TO

CONTRIBUTIONS ACCRUED PRIOR TO APRIL 7, 2011

The opinion and recommendation of the General
Counsel contained in his memorandum of September 9,
2013, (Legal Opinion L-2013- 22) relative to relief
of Hide Power Equipment Co. from payment of
contributiong wunder the Railrocad Unemployment
Insurance Act is approved and adopted.

Pursuant to the recommendation therein, it 1isg
hereby ordered that the ruling of B.C.D. 11-49,
holding Hide Power & Equipment Co. to be an
employer covered under the Railroad Unemployment
Insurance Act shall be applied without retroactive
effect to the extent of relieving the company from
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payment of contributions under the Act which had
accrued prior to April 7, 2011.

B.O. 13-49

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 13-AP-0034, , D-k*k.
++ v S

The Board finds that Mr. [N Lo not
demonstrated that he had good cause for not timely
filing a form HA-1 with the Bureau of Hearings and
Appeals. The Board affirms and adopts the
hearing’s officer’s decision that Mr. NN
did not have good cause for the late filing of his
appeal and that he forfeited his right to a review
of the reconsideration decision dated February 24,
2011. The appeal is denied.

B.O. 13-50

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 11-AP-0079, HENNINNEENNENN,6 2-***-

The Board £finds that based upon the hearings
officer’'s residual functional capacity (RFC), Mr.
e does not retain the ability to perform all
parts of his past relevant work. The Board concurs
with Mr. |l :rguvent on appeal and finds
that the hearings officer’s denial of Mr.shsiiaeteiene
application at step 4 of the sequential evaluation
process was inappropriate. It is the opinion of the
Board that the hearings officer's analysis should
have continued to step 5 where a determination of
whether Mr. |l can vocationally adjust to work
other than his past relevant work should be made.
Mr . H case is remanded to the hearings
officer for additional findings consistent with this
decision of the Board. The appeal is remanded.
B.O. 13-51

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. _ 12-AP-0052, (SRR --
***-l—*-- & Awf**-**u-

Based on the evidence of record before the Board,
including the submissions of additional evidence by
Mr. N and the 33-page decigion of the
hearings officer which set forth in great detail of
her findings and an exhaustive explanation of the
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B overpayment calculations, the Board affirms
and adopts the May 31, 2012 decision of the hearings
officer. The appeal is denied.

B.O. 13-52
APPROVAL OF FUNDING IN THE AMOUNT OF $400,000

Requisgition Number 050013008 in the amount of
$400,000 to Digitize the OGC’'s Legal Opinions, is
approved (13-BU-0013).

B.O. 13-53
APPROVAL OF FUNDING IN THE AMOUNT OF $153,000

Requisition Number 160013027 in the amount of
$153,000 to provide additional funding for CGI
training services for FMIS user training from July
through September 2013, is approved (13-BU-0014).

B.O. 13-54
APPROVAL OF FUNDING IN THE AMOUNT OF $609,279.24

Requigition Number 900013090 in the amount of
$340,264.20 for the renewal of the desktop services
contract and requisition number 900013103 in the
amount of $269,015.04 for the yearly contract review
of the RRB‘s Disaster Recovery services, is approved
{13-BU-0015) .

And adopted the following coverage rulings:

B.C.D. 13-18

COVERAGE DETERMINATION -MCM RAIL SERVICES, LLC {(MCM)
d/b/a BALTIMORE INDUSTRIAL RAILROAD

The evidence of record establishes that MCM is a
rail carrier operating in interstate commerce.
Accordingly, it 1is determined that MCM Rail
Services, LLC, (MCM) d/b/a Baltimore Industrial
Railroad became an employer within the meaning of
section 1(a) (1) {i) of the Railroad Retirement Act
(45 U.8.C. §231(a)(1){i)) and the corresponding
provision of the Railroad Unemployment Insurance Act
effective September 17, 2012, the date as of which
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it commenced railroad operations and its 16 railroad
employees were first compensated (13-CO-0013).

B.C.D. 13-1¢%
COVERAGE DETERMINATION - HEART OF TEXAS RAILROAD, LP

The evidence of record establishes that HTR is a
rail carrier operating in interstate commerce.
Accordingly, it 1is determined that the Heart of
Texas Railrocad, LP (HTR) became an employer within
the meaning of section 1l(a) (1) (i) of the Railroad
Retirement Act (45 U.S.C. §231(a)(1l)(i)) and the
corresponding provision of the Railroad Unemployment
Insurance Act effective January 29, 2013, the date
as of which it commenced operations and its four
employees were first compensated (13-CO-0016).

B.C.D. 13-20

COVERAGE DETERMINATION - PROGRESSIVE RATL
INCORPORATED d/b/a CRAB ORCHARD & EGYPTIAN RAILRAY
(COER)

The evidence of record establishes that COER is a
carrier operating in interstate commerce subject to
STB jurisdiction. Accordingly, it is determined
that COER is an employer within the meaning of
section 1(a) (1) {i) of the Railroad Retirement Act
(45 U.S.C. § 231(a)(1)(i)) and the corresponding
provision of the Railroad Unemployment Insurance Act
as of December 20, 2012, the date it began
operations {13-CO-0019).

B.C.D. 13-21
COVERAGE DETERMINATION - WOODLAND RAIL, LLC

The Board has held that Woodland Rail, LLC is
functioning as a private carrier, and is not a rail
carrier employer under the Acts administered by the
Board (12-CO-0034).

B.C.D. 13-22

COVERAGE DETERMINATION - CHESSIE LOGISTICS COMPANY,
LLC (CLC)

The evidence of record establishes that CLC is a
carrier operating in interstate commerce subject to
STB jurisdiction. Accordingly, it is determined
that CLC is an employer within the meaning of
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gsection 1(a) (1) (i} of the Railroad Retirement Act
(45 U.S.C. § 231(a)(1)(i)) and the corresponding.
provision of the Railroad Unemployment Insurance Act
as of January 21, 2013, the date it began operations
(13~C0-0020) .

B.C.D. 13-23
COVERAGE DETERMINATION - D&W RAILROAD, LLC (DWR)

The Board has held D & W Railroad Inc.’'s (DWR)legal
successor, is not an employer within the meaning of
section 1(a) (1) (i) of the Railroad Retirement Act
(45 U.8.C. § 231(a)(1)(i)) and the corresponding
provision of the Railroad Unemployment Insurance Act
(13-C0O-0018) .

B.C.D. 13-24

COVERAGE DETERMINATION - OREGON INTERNATIONAL PORT
OF COOS BAY (OIPCB)

The Board had held OIPCB not to be a covered
employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts (13-CO-0021).

B.C.D. 13-25 AND 13-25.1

COVERAGE DETERMINATION - MODOC NORTHERN RAILROAD
(MNRR)}AND MODOC RAILWAY AND LAND COMPANY (M&RL)

The evidence of record establishes that both MNRR
and M&RL no longer possess the characteristics of an
operating railroad company. The Board therefore
finds that effective May 5, 2009, the date Union
Pacific terminated the MNRR's contract and took back
over the operation of the Modoc Line from Kalamath
Falls, Oregon to Alturas, California, Modoc Northern
Railroad and Modoc Railway and Land Company, LLC
ceased being covered employers under the Railroad
Retirement and Railroad Unemployment Insurance Acts
(13-C0-0017) .

B.C.D. 13-26

COVERAGE DETERMINATION - BUCKEYE EAST CHICAGC
RATLROAD, LLC (BECR)

The evidence of record establishes that BECR is a
‘carrier operating in interstate commerxrce subject to
STB Jjurisdiction. Accordingly, it is determined
that BECR is an employer within the meaning of
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section 1(a) (1) (i) of the Railroad Retirement Act
(45 U.S.C. § 231(a){1)({i)) and the corresponding
provision of the Railroad Unemployment Insurance Act
as of December 16, 2012 the date it began operations
(13-C0O-0023) .

B.C.D. 13-27

COVERAGE DETERMINATION - ARIZONA CENTRAL RATLROAD,
INC.

The Board has held Arizona Central Railroad, Inc.
ceased to be a covered employer under the
jurisdiction of the Railroad Retirement and Railroad
Unemployment Ingurance Acts on July 1, 1997, when
rail operations were discontinued and were assumed
by Clarkdale Arizona Central Railroad, LLC (13-CO-~
0025} .

B.C.D. 13-27.1

COVERAGE DETERMINATION - NORTH CENTRAL OKLAHOMA
RAILWAY, INC.

The Board has held North Central Oklahoma Railway,
Inc. ceased to be an employer under the jurisdiction
of the Railroad Retirement and Railroad Unemployment
Insurance Acts on October 1, 1984. The corporation
was not dissolved but is defunct and non-operational
(13-C0-0025} .

B.C.D. 13~27.2
COVERAGE DETERMINATION - R.J. CORMAN RATILROAD GROUP

The Board has held R.J. Corman Railroad Group and
R.J. Corman Railroad Company/Bardstown Line is the
same company with employer identification number
(EIN) . Kentucky Secretary of State records show
that there was a name change (13-C0-0025).

B.C.D. 13-28

COVERAGE DETERMINATION - AIKEN RAILWAY COMPANY, LLC
(AIKR)

The evidence of record establishes that AIKR is a
rail carrier operating in interstate commerce.
Accordingly, it is determined that Aiken Railway
Company, LLC became an employer within the meaning
of section 1(a) (1) {i) of the Railroad Retirement Act
and its corresponding provision of the Railroad
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Unemployment Insurance Act effective December 1,
2012, the date on which AIXR began operations (13-
CO-0026}) . )

B.C.D., 13-29

COVERAGE DETERMINATION -~ MICHIGAN AIR-LINE RAILWAY
COMPANY (MALR)

The Board finds that effective December 31, 2011,
the date that MALR last compensated employees,
Michigan Air-Line Railway Company ceased being a
covered employer under the Railroad Retirement and
Railrocad Unemployment Insurance Acts (13-CO-0027).

B.C.D. 13-30

COVERAGE DETERMINATION - MAUMEE & WESTERN RAILROAD
COMPANY (MAW)

The Board finds that effective December 28, 2012,
the date of acquisition and consummation by MSO,
Maumee & Western Railroad Corporation ceased being
a covered employer under the Railroad Retirement and
Railroad Unemployment Insurance Acts {(13-C0-0028).

B.C.D. 13-31

COVERAGE DETERMINATION - WITN CORPORATION (WTTN)
d/b/a WEST TENNESSEE RAILROAD CORPORATION (WTRC)

The evidence of record establishes that WTTN, d/b/a
WTRC, no longer possesses the characteristics of an
operating railroad company. The Board therefore
finds that effective January 10, 2012, the date of
dissclution, WTTN Corporation, d/b/a West Tennessee
Railroad Corporation, c¢eased being a covered
employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts (13-C0O-0033).

B.C.D. 13-32

COVERAGE DETERMINATION - CARRIZO GORGE RAILWAY, INC
(CGRY)

The Board has held that Carrizo Gorge Railway, Inc.
no longer possesses the characteristics of an
operating rail carrier covered under the RRA and the
RUIA. Effective December 20, 2012, the date CGRY
assigned its operation rights to PIR, CGRY ceased
being covered under the RRA and the RUIA ({13-CO-

0022).
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Adopted the following Board Orders:

B.O. 13-12

DECISION IN RAILROAD RET S APPEAL
DOCKET NO. 12-AP-0009, WA—** % —

h K

Upon review of the hearings officer’s decision and
administrative record on appeal, the Board finds
that the hearings officer was correct in her
findings and determination that Ms. Patrick cannot
qualify for a remarried widow’s annuity. The Board

finds that Ms. claim for a remarried
widow’s annuity under the Railroad Retirement Act
was properly denied. The evidence 1in the

Administrative Record demonstrates that Ms. F
cannot be considered disabled before May 30, 09,
her date of marriage, because she performed
substantial gainful activity throughout 2009 and
well into 2010. The Board affirms the decision of
the hearings officer. The appeal is denied.

B.O. 13-13
DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0023, D, A-***-**-

The Board reopens its decision of October 2, 2012
regarding Mr. Bl to correct the annuity beginning

date. This reopened decision will supersede the
Board’s previous decision dated October 2, 2012
{(B.O. 12-68).

Mr. -was receiving compensation under a wage
continuation plan through March 4, 2008. The
Board finds that April 1, 2008, is the first day of
the month following in which Mr. [jijiiilj ceased
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compensated service due to the wage continuation
rlan. Under section 2(e){l) of the Railroad
Retirement Act, April 1, 2008 is the first day Mr.
Bl vould be eligible to receive an annuity.
However, a review of the file shows that Mr. R
filed his application for a disability annuity on
July 21, 2006. Section 5 of the Railroad
Retirement Act provides in relevant part that a
disability annuity cannot begin earlier than the
day of the twelfth month before the month in which
the application was filed. Accordingly, uhder the
Railroad Retirement Act, the earliest annuity
beginning date for Mr. M would be July 1, 2008.
The appeal is granted.

B.O. 13-14

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

de de Kk *._-

Ms. I is the surviving divorced spouse of

who died on April 21, 1995. Ms.
-was first eligible for a surviving divorced
spouse annuity when she attained age 60 in October
of 2009. Consequently, October 1, 2009 is the
latest of the two dates determined at step 1 of the
process. Ms. JHEEvas deemed to have filed an
application in April of 2011. April 1, 2011 is
later than October 1, 2009 - the first day of the
month in which Ms. H attained age 60.
Consequently, the established annuity beginning
date of April 1, 2011 is the earliest annuity date
allowed by law. The appeal is denied.

B.O. 13-15

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0045, iiminmiale 2-***—** il

The Board finds that the overpayment up to this
point in the administrative process has been
calculated using the fact that Mr. M would have
had 360 service months up to and including the
month of November 2007. Mr. ] service record
has been adjusted to reflect service credit from
January 2007 through November of 2007 which brought
him up to 360 service as he reguested. The Board
notes that the proper steps were taken to limit the
overpayment to only those months he received an
annuity that were counted as service months up to
360. This action resulted in the overpayment being
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reduced from $14,778.41 to $8,621.52. Upon further
review by the Board, it has been determined that in
addition to the above consideration. Mr. —has
reported earnings in the month of December 2007
that exceed the earnings an employee disability
annuity can receive. Mr. Hreported earnings of
$2,084.85 for the month of December 2007.

This additional earnings amount would cause Mr.
Bl o be ineligible to receive an annuity accrual

for December of 2007. Since Mr. received an
annuity payment for his December 2007 annuity
accrual, the Board remands the case for a

recalculation based upon the fact that the annuity
accrual payment for December 2007 was also an
overpayment since he received an annuity payment
for that same month. The appeal is remanded to
determine the proper overpayment amount.

B.0. 13-16

DECISION IN RAILROAD RETZ MS APPEAL
DOCKET NO. 12~-AP~0067, - Rtk ko
GG

The Board finds that the overpayment of $11,512.19
for 2005, 2006 and 2009-2011 was ©properly
calculated. In addition, the Board finds that Mr.
Fwas without fault regarding his first claim
or unemployment benefits covering the period of
July 1 thought July 15, 2005 but recovery would not
cause financial hardship or be against equity or
good conscience. Therefore, he does not meet both
conditions for waiver of recovery of the portion of
the overpayment. Regarding the remainder of Mr.
M overpayment, the Board finds that he is not
without fault 1in causing the overpayment and
therefore, he does not meet the condition for
waiver of recovery. As Mr. jmmmismm raises no
further argument on appeal to the Board, the Board
agrees with the hearings officer that the
$11,512.19 overpayment is recoverable from Mr.
* The Board affirms and adopts the decision
0 € hearings officer. The appeal 13 denied.

B.O. 13-17

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APFEAL
pockeT No. 12-aP-0053, | 2 +-

Due to the duration cf Ms. - employment with
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Recycler Core Company, the substance of her work,
and the amount of her earnings, a majority of the
Board agrees with the hearings officer’s finding
that Ms. MM engaged in substantial gainful
activity and therefore, she was not continuously
disabled since befcre age 22. As a result, she is
not eligible for a disabled child’s annuity. The
appeal is denied, 1MO dissents with an opinion.

B.O. 13-18

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 13-Ap-000s, NN, 2-

ok Ak K

The Board finds that Ms. @ had ample notice
of the appeal period and possessed previous
experience of the general administrative appeals
processes of the Board to understand the appeal
time period. Further, the Board finds that she has
not demonstrated that she had good cause for not
timely filing a form HA-2 with the three-member
Board. For these reasons, the Board dismisses Ms.
I coocal as not timely filed. The appeal
is dismissed.

B.0. 13-19

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0079, »nubtiswivemiiiiiie 2-***-

On appeal to the Board, Mr. B subnits
additional medical records from 2012, The hearings
of ficer found that Mr. | met the disability
requirement effective January 1, 1999 but that he
was not entitled to a period of disability because
he lacked the necessary qualifying guarters. The
hearings officer properly cited 20 CFR §404.130,
§404.131, and §404.320 which discuss the qualifying
gquarters requirement for a period of disability.
Because there is no dispute that Mr. N is
currently disabled, the Board does not find Mr.
B rccent medical records or argument on
appeal persuasive. As Mr. Gruber raises no other
new arguments, the Board agrees with the hearings
officer that Mr. (HNR Cisability onset date is
January 1, 1999 and he does not have the necessary
gualifying quarters to be eligible for a period of
disability. Therefore, his claim was properly
denied. The Board affirms and adopts the decision
of the hearings officer. The appeal is denied.
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B.0. 13-20

DECISION IN RAILRCAD RETIREMENT ACT CLAIMS APPEAL
DOCKET No. 13-Apr-0026, NG - -

The Board finds that Mr. — has not
demonstrated that he had good cause for not timely
filing a request for reconsideration. The hearings
officer properly found that Mr, — argument
is based on events that are nct persuasive 1in
excusing a delay of almost two years in filing his
request. The offered evidence does not rise to the
level of providing good cause for failing to file
his reconsideration regquest within the 60-day
period required by the cited regulation. For the
reasons stated above, the Board affirms and adopts
the hearings officer’s decision that denied Mr.

B :ppcal. The appeal is denied.
B.0o. 13-21

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-Ap-0024, N " -
|

It is the judgment of the majority of the Board
that the hearings officer correctly found that Mr.
B is nct without fault in causing the
overpayment. Mr. jJlliilrrovided no real evidence
that he was misled by the RRB field representative
besides his own claimed lack of understanding of
the rules. Mr. | was provided with adequate
written and oral notice about the earnings
regulations and never called the RRB to inquire if
he had any confusion about which earnings would
gualify during this initial annuity year. Because
a majority of the Board finds that Mr. N vwas
at fault, waiver of recovery must be denied.

The Board has reviewed the administrative record
and a majority of the Board finds that the hearings
officer’s decision and findings are supported by
the evidence in the record. A majority of the
Board affirms and adopts the decision of the
hearings officer that Mr. [ vas overpaid
$15,059.00. The appeal is denied. LMO dissents with
an opinion.
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B.Oo. 13-22

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

***....*i-.,-

The issue before the Board on appeal is whether Ms.
is receiving the proper annuity rate as a
surviving diwvorced spouse under the Railroad
Retirement Act. Upon review of the hearings
officer’s decision and the administrative record on
appeal, the Board finds that the hearings officer
was correct in his findings and determination that
Ms. WENNBNWN cannot qualify for a higher annuity
rate because she is currently receiving the highest
rate allowed by law. The Board finds that Ms.

arguments on appeal are not relevant to
the manner in which the law is applied and that an
age reduction must be applied to her Survivor Tier
I Primary Insurance Amount of $2,364.90 which
results in an annuity rate of $1,630. The evidence
in the Administrative Record demonstrates that Ms.
M i rcceiving this payment rate.  The
administrative record further reflects that accrual
payments were made to the bank account supplied by
Ms. q and absent any evidence to the
contrary, e Board properly paid Ms. R the
accruals due to her. The Board affirms and adopts
the decision of the hearings officer. The appeal
is denied.

B.O. 13-23

DECISICON IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0060, NN <A-***-**-

Based on evidence in the record, in a decision
dated July 18, 2012, the Thearings officer
determined in Ms. |l was overpaid $14,144.00
due to her receipt of a social security benefit
while also receiving a railroad retirement divorced
spouse annuity. The hearings officer further found
Ms. I to be not without fault in causing the
overpayment to occur. The Board agrees with the
decision of the hearing officer. Having found Ms.

at fault in causing the overpayment to
occur, waiver of recovery of the $14,144.00
overpayment cannot be considered. Sge section
10{c) of the Railroad Retirement Act (45 U.S.C.
231i(c)) . Waiver of recovery 1is not available
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where the beneficiary is found to have been at
fault in causing the overpayment, The Board
affirms and adopts the decision of the hearings
officer. The appeal is demied.

B.O. 13-24

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO, 12-AP-0038,

The evidence of record shows that Ms. I knew
or should have been aware of her responsibilities
as representative payee. The Board agrees with the
hearing officer’s decision that Ms. | actions
render her not without £fault in causing the
overpayment. Having found Ms. BN =t fault in
causing the overpayment to occur, waiver of
recovery of the overpayment cannot be considered.
See section 10(c) of the Railroad Act (45 U.S.C.
2311 (¢) ). Waiver of recovery is not available
where the beneficiary is found to have been at
fault in causing the overpayment. Having found Ms.

at fault in causing the overpayment to
occur, the Board need not consider whether recovery
would be contrary to the purpose of the Act or
would be against equity or good conscience. The
appeal is denied.

B.O. 13-25

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 11-AP-0023, ki A * %% % —

On appeal, Mr. -also argues that he should be
entitled to additional benefits because he has a
disabled daughter. Section 229 of the Board’s
regulaticn details the Social Security overall
minimum guarantee which 1is the amount of total
family benefits which would be paid under the
Social Security Act if the employee’s railroad
service had been covered by that Act. In order to
gqualify for the overall minimum, the employee must
be fully insured based on railroad and social
security earnings at the time that he is found be
disabled. To meet this requirement, Mr. jjjjjjjust
have been credited with 20 guarters of coverage in
40 consecutive calendar quarters. See 20 CFR
§229.20. The record shows that Mr. usmks 40
quarter~pericd begins January 1988 and ends
December 1997 ({(Exhibit 17 through 19). Since Mr.



Transcript 2-13 Page 8

B disability onset date is subsequent to
December 31, 1997, the overall minimum is not
payable and no additional benefits are payable to
him on the basis that he has a disabled daughter.
Therefore, this argument on appeal is denied. The
Board affirms and adopts the decision of the
hearings officer. The appeal is denied.

B.O. 13-26

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-Ap-006¢, NGNS 2 -

On appeal to the Board, Mr. _ challenges
medical records in the administrative record. The
hearings officer found that Mr. N was no
longer disabled because he was able to engage in
substantial, gainful activity. She properly cited
to 20 CFR §220.176 which states that a disability
will end without a finding of medical improvement
if he has engaged in substantial gainful activity.
The Board does not find Mr. [ a2roument on
appeal persuasive. As Mr. O’Gara raises no other
new arguments, the Board agrees with the hearings
officer that Mr. sbkSesss cngaged in substantial
gainful activity and therefore, his disability
annuity and period of disability were properly
terminated. The Board affirms and adopts the
decision of the hearings officer. The appeal is
denied.

B.O. 13-27

DECISION IN RAILRCAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 13-AP-0013, [N WCA-***-**-
i

In this case, Ms. _ did not contact the RRB
regarding filing an annuity, the Social Security
Administration provided information regarding Ms.

disability to the RRB. RRB policy states
that every effort should be made to protect the
interests of each c¢hild eligible for benefits
(Field Operations Manual 420.20.2) and as a result,
the RRB contacted Ms. Victory. The RRB sent Ms.
HE 2 request letter and application and also
sent a follow-up inquiry. There was no response to
these inquiries and on September 18, 2007, efforts
to contact her regarding possible submission of an
application were abandoned. When Ms. [N did
apply for an annuity in 2011, she was granted a
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protected filing date of September 2007 based on
the previous attempt to contact her. Since neither
Ms. nor her representative contacted the
RRBR regarding the filing of a child’s disability
prior to 2011, a majority of the Board finds no
basis for establishing an earlier application date
than her protected filing date of September 2007
and was not deterred from filing prior to that
time. A majority of the Board affirms and adopts
the decision of the hearings officer. The appeal
is denied. LMO dissenting with an opinion.

B.O. 13-28

DECISION IN. RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-2AP-0047, Jii N SR . -

kK k ko

The Board has reviewed the administrative record
and the hearings officer’s decision. The Board
finds that the hearings officer correctly cited the
relevant law and regulations, throughly and
accurately discussed the medical evidence of
record, and made reasonable conclusions based on
the medical evidence of record. The Board affirms
and adopts the decision of the hearings officer.
The appeal 1is denied.

B.O. 13-29

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-Ar-0076, S 2 -
.

The evidence of record shows that Mr. Issssissm knew
or should have been aware of his responsibility to
report his LPE earnings to the Board prior to the
2008 through 2011 overpayment. The Board agrees
with the hearings officer that Mr. failure
to provide the required information renders him not
without fault in causing the overpayment. Having
found Mr. - at fault in causing the
overpayment to occur, waiver of recovery of the
overpayment cannot be considered. See section
10(c) of the Railroad Retirement Act (45 U.S.C.
231i(c)). Waiver of recovery 1is not available
where the Dbeneficiary is found to have been at
fault in causing the overpayment. Having found Mr.
B -t fault in causing the overpayment to
occur, the Board need not consider whether recovery
would be contrary to the purpose of the Act or
would be against equity or good conscience. The
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appeal is denied.

B.O. 13-30
APPROVAL OF FUNDING IN THE AMOUNT OF $2,011,340.01

Reguisition Number 160013027, in the amount of
$2,011,340.01 to release the balance of funds for
the initial contract award for the FMIS
implementation and migration services, is approved
(13-BU~0010) .

B.O. 13-31
APPROVAL OF FUNDING IN THE AMOUNT OF $7.5 MILLION

Requisition Number 200013013 in the amount of $7.5
million. The additional funds will be used to fund
performance of the SMAC through September 30, 2013,
is approved (13-BU-0011).

B.O. 13-32
APPROVAL OF FUNDING IN THE AMOUNT OF $520,000

Requisition Number 900013067 1in the amount of
$520,000. The funds will be used for the purchase
and installation of a virtual tape library (VTL),
is approved (13-BU-0012}.

And adopted the following coverage rulings:

B.C.D. 13-07

COVERAGE DETERMINATION -~ ADAMS-WARNCCK RATLWAY,
INC.

The evidence of record establishes that AWRY is a
carrier operating in interstate commerce subject to
STB jurisdiction. Accordingly, it is determined
that AWRY is an employer within the meaning of
section 1{a) {1) (i) of the Railroad Retirement Act
{45 U.S.C. § 231(a)(l)(i)) and the corresponding
provision of the Railroad Unemployment Insurance
Act as of August 1, 2012, the date it began
operations (13-C0O-0007).
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B.C.D. 13-08

COVERAGE DETERMINATION -~ DENVER & RIC GRANDE
RAILWAY d/b/a DENVER RIC GRANDE RAILWAY, LLC

The evidence of record establishes that D&RGHF is
a line haul rail carrier operating in interstate
commerce. Accordingly, it is determined that the
Denver & Rio Grande Railway Historical Foundation
{({D&RGHF) d/b/a Denver & Rio Grande Railroad,
L.L.C., became an employer within the meaning of
section 1l(a) (1) (i) of the Railroad Retirement Act
{45 U.S5.C. $§231(a)(l){i)) and the corresponding
provision of the Railroad Unemployment Insurance
Act effective May 26, 2009, the date as of which it
commenced operations (13-C0-0008).

B.C.D. 13-09

COVERAGE DETERMINATION ~ APPALACHIAN RAILCAR
SERVICES, INC.

The information contained in the file indicates
that Appalachian Railcar Services (ARS) is not a
common carrier, but operates as a private carrier
which performs intraplant switching for a customer
located exclusively in the company’s industrial
site. ARS does not hold itself out as providing
services from this facility to any and all who
would like to use it - the number of clients is
finite, i.e., the power plant customer located at
the client’s own industrial site. Consistent with
earlier decisions of the Board, we hold that
Appalachian Railcar Services, Inc. 1s not an
employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts (13-C0-0009).

B.C.D. 13-10

NOTICE REFLECTING NAME CHANGE -~ ROGUE VALLEY
TERMINAL RAILROAD CORPORATION

Name change from WCTU Railway Company & WCTU.
Railway, LLC effective March 15, 2013.

B.C.pb. 13-~11

EMPiOYEE SERVICE DETERMINATION - MICHAEL RENNICKE

Effective January 1, 2012, Mr. Rennicke was put on
the payroll of PVR and his compensation will be
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reported to the Board in accordance with section 9
of the Railroad Retirement Act. Thus, the issue
for the Board to address is whether the evidence
supports a conclusion that Mr. Rennicke was
performing employee service prior to January 1,
2012. The evidence of record shows that between
2003 and 2011, Mr. Rennicke provided services for
RDS and his compensation was reported on IRS Form
W-2 for those years. Mr. Rennicke reported that he
worked as a General Manager involved in warehouse
management during that period. Mr. Rennicke stated
that the change in work from RDS to PVR occurred
when the operations manager for PVR retired and
there was a need for him to become more directly
involved in the railroads matters. Accordingly,
beginning January 1, 2012, Mr. Rennicke became Vice
President and General Manager of PVR and RDS.

Based on the facts as stated above, the Board finds
that Mr. Rennicke’s service for RDS, prior to
beginning his service January 1, 2012 for PVR, did
not constitute employee service under the Railroad
Retirement and Railroad Unemployment Insurance Acts
{13-C0~0006) .

B.C.D. 13-12

COVERAGE DETERMINATION ~ BOMBARDIER TRANSPORTATION
SERVICES USA CORPORATION (BTS)

Accordingly, it is determined that BTS will be an
employer within the meaning of section 1({a) (1) (i}
of the Railroad Retirement Act (45 U.S.C. §
231(a) (1) (i)) and the corresponding provision of
the Railroad Unemployment Insurance Act as of April
1, 2013, the date it began to compensate emplovees.
See Rev Ruling 82-100, 1982-1 C.B. 155 (13-CO-
0010) .

B.C.D. 13-13

COVERAGE DETERMINATION - AMERICAN RAIL HERITAGE,
LTD. d/b/a CRAB ORCHARD EGYPTIAN RAILROAD COMPANY

(COER)

The Board finds that effective with the close of
business December 19, 2012, the last day in which
there were operations and employees had compensated
service, American Rail Heritage, Ltd. d/bfa Crab
Orchard and Egyptian Railroad Company, ceased being
a covered employer under the RRA and the RUIA, Cf.
Rev. Ruling 82-99, 1982.1 C.B. 154 (13-C0-~0009).
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B.C.D. 13-14

COVERAGE DETERMINATION - RG STEEL RAILROAD
HOLDING, LLC.

The Board finds that effective with the close of
business September 15, 2012, the day after the sale
of assets and the date of the final payment of
employee’s salaries, RG Steel Railroad Holding, LLC
ceased being a covered employer under the RRA and
the RUIA (13-C0-0011}.

B.C.D. 13-15

COVERAGE DETERMINATION - AFFTON TERMINAL SERVICES
RAILROAD, LLC

The evidence of record establishes that Affton is
a rail carrier operating in interstate commerce.
Accordingly, it is determined that Affton Terminal
Services Railroad, LLC became an employer within
the meaning of section 1{a) {l}) (i) of the Railroad
Retirement Act and its corresponding provision of
the Railroad Unemployment Insurance Act effective
April 1, 2012, the date on which Affton began
operaticns (13-CO0-0012}.

B.C.D 13-18%6

COVERAGE DETERMINATION - OHIO TERMINAL RAILWAY
COMPANY (OTRC)

The evidence of record establishes that OTRC is a
rail carrier operating in interstate commerce.
Accordingly, it is determined that Ohio Terminal
Railway Company (OTRC) became an employer within
the meaning of section 1(a) (1) (i) of the Railroad
Retirement Act (45 U.S.C. §231{a){l){(i}) and the
corresponding provision of the Railroad
Unemployment Insurance Act effective January 27,
2013, the date as of which it commenced railroad
operations (13~C0O-0014).

B.C.D. 13-17

COVERAGE DETERMINATION - ATLANTIC AND EAST COAST
TERMINAL COMPANY

The Board had held the Atlantic and East Coast
Terminal Company ceased being an employer under the
jurisdiction of the Railrcad Retirement and
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Railroad Unemployment Insurance Acts of June 29,
2000, due to Articles of Dissolution filed with
Florida Department of Stat Division of Operations
{13~C0~0015).

B.C.D. 13-17.1

COVERAGE DETERMINATION - GENESSE & WYOMING
INDUSTRIES, INC.

The Board had held the Genessee & Wyoming
Industries, Inc. name changed per Secretary of
State to Genessee & Wyoming, Inc. Not a covered
employer under the jurisdiction of the Railroad
Retirement and Railroad Unemployment Insurance
Acts. See B.C.D. 03-06, not covered (13-C0-0015).

B.C.D. 13-17.2

COVERAGE DETERMINATION - KNOX & KANE RAILROAD
- COMPANY

The Board had held the Knox & Kane Railroad Company
ceased to be a covered employee under the
jurisdiction of the Railroad Retirement and
Railroad Unemployment Insurance Acts on March 19,
2010 when Surface Transportation (STB) approved
abandonment (13-C0O-0015).

B.C.D. 13-17.3

COVERAGE DETERMINATION - RAILROAD CONCRETE CROSSTIE
CORPORATION

The Board had held the Railroad Concrete Crosstie
Corporation ceased being an employer under the
jurisdiction of the Railroad Retirement and
Railroad Unemployment Insurance Acts on September
22, 2000. Administration Dissolution by Florida
Department of State of Corporations (13-CO-0015).
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B.O. 13-01

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0062, IEG———— ?-***-** -

The Board finds that the hearings officer
appropriately found that Mr. [l retains the
ability to perform unskilled sedentary work, with
certain additional restrictions and therefore is
not entitled to a disakility annuity or a period of
disability or early Medicare. The Board affirms
and adopts the decision of the hearings officer.
The appeal is denied.

B.O. 13-02

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET No. 12-AP-0057, N - * -
* * — —

After review of the record and the hearings
officers’ decision, the Board finds that the
overpayment of 512,136.14 for 2C07 and 2009 was
properly calculated. In addition, the Board finds
that Mr. JJij is rot without fault in causing the
overpayment of his annuity and therefore, he dces
not meet the first condition for waiver of
recovery. As Mr. JHlk2ises no new argument on
appeal to the Board, the Board agrees with the
hearings officer that the $12,136.14 overpayment
and the accompanying penalty of 81,911 are
recoverable from Mr. Bassa. The Board affirms and
adopts the decision of the hearings officer. The
appeal 1is denied.
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B.O. 13-03

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-ap-0048, NG 2" ~-
-

After review of the record and the hearings
officer’s decision, the Board finds the overpayment
was properly calculated and that Ms. Bl is not
without fault in causing the overpayment of her
annuity. Therefore, she does not meet the first
condition for waiver of recovery. As Ms. s
raises no new argument on appeal to the Board, the
Board agrees with the hearings officer that Ms.

has been overpaid $1,869.06 and the recovery
may not be waived. The Board affirms and adopts
the decision of the hearings officer. The appeal
is denied.

B.O. 13-04

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0074, niikGisimshbbishitiie 6 »-
***,.**_.-

The Board finds that Ms. — has not
demonstrated that she had good cause Ifor not timely
filing a request for reconsideration. The hearings
officer properly found that Ms. S|
argument is based on events that are not persuasive
in excusing a two-year delay in filing a request
for reconsideration. The offered evidence does not
rise to the level of providing good cause for
failing to file her request within the 60-day time
period proscribed by the cited regulation. For
reasons stated above, the Board affirms the
hearings officer’s decision that denied Ms.

appeal which sought an extension of
the time period to file her request for
reconsideration. The Board’s decision renders any
discussion of the merits of the appeal moot. The
appeal is denied.
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B.O. 13-05

DECISION IN RAILRCAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0059, A-FHx -

* &

The Board finds that the hearings officer
appropriately found that Mr. [l did not have
medically determinable impairment which would
preclude his performance of basic work activity
prior to December 2009. The Board affirms and
adopts the decision of the hearings officer. The
appeal is denied.

B.C. 13-06

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pockeT No. 12-ap-0061, [N GG, »-+ -+ -

The Board finds that the hearings officer
appropriately found that Mr. [N disability
annuity beginning date should have been May 1, 2010
rather than June 1, 2010. The Board affirms and
adopts the decision of the hearings officer. The
appeal is denied.

B.O. 13-07

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-Ap-0065, (NN, <2-%**-*+-

The Board finds that the hearings officer properly
reviewed Ms. HIlE claim that Medicare was being
deducted from both her Railroad Retirement Annuity
and her Social Security benefit and found no
support in the record for this claim. After review
of the record and the hearings officer’s decision,
the Board finds that the Divorced Spouse Annuity
was properly calculated. The Board affirms and
adopts the decision of the hearings officer. The
appeal is denied.

B.O. 13-08

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-Ap-0064, NN -+
- -

After review of the record and the hearings
officer’s decision, the Board finds that Ms. i
did not submit a written statement indicating that
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she intended to file an application for a spouse
benefit nor did she contact the Railroad Retirement
Board by phone or in person regarding her
eligibility for a spouse annuity. As Ms. N
raises no new argument on appeal to the Board, the
Board agrees with the hearings officer that Ms.
Ellis was not deterred from filing and her annuity
beginning date of August 1, 2010 is correct. The
Board affirms and adopts the decision of the
hearings officer. The appeal is denied.

B.O. 13-09

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
Dﬁiim NO. 12-AP-0037, A~ I

Although the Board is not reopening the initial
award based on 158 creditable military service
months, the Board notes that Mr. imilitary
service was again miscalculated in August 2008 and
he was credited with another 24 months of military
service for a total of 182. (Exhibit B8). He was
notified of an increase in his annuity in a letter
dated September 2, 2008. This calculation includes
service from 1967 through 1969 but his first
service month with a railroad employer is November
1971. As a result, these months do not gualify as
“years of service” in accordance with section
{3(1) (2) of the RRA. 45 USC §231b (i) {(2). Because
Mr. &did not rely on the 2008 error in
deciding to apply for his annuity in 2008, the
Board reopens this adjustment and finds that those
24 months were erroneously credited to Mr. N
and that they are not to be included in his
creditable months of service. The Board reverses
the decision of the hearings officer and refers
this case to the Director of Retirement Benefits
for appropriate action. The appeal is granted.

B.0O. 13-10

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0055, mEmamatessssthtieihl 2 -SENNN

After review of the record and the hearings
officer’s decision, the Board finds that Ms.
S o nuity beginning date was properly
determined and that she was not deterred from
filing her application under Board regulations,
Therefore, she 1s nct entitled to an earlier
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annuity beginning date as regquested. As Ms.

raises no new argument on appeal to the
Board, the Board agrees with the hearings officer
that Ms. |l 2nnuity beginning date of April
1, 2010 is correct and 'the earliest date permitted
by law. The Board affirms and adopts the decision
of the hearings officer. The appeal is denied

5.0. 13-11
APPROVAL QF FUNDING IN THE AMOUNT OF $2.5 MILLION

Funding in the amount of $2.5 million for
requisition number 200013013 for the Speciality
Medicare Administrative Contract (SMAC)for the
period February 1, 2013 through March 27, 2013, is
approved {(13-BU-0003).

And adopted the following coverage rulings:
B.C.D. 13-01

COVERAGE DETERMINATION -~ CATERPARROTT RAILNET, LLC
(CPR}

The evidence of reccord establishes that CPR is a
carrier operating in interstate commerce subject to
5TB jurisdiction. Accordingly, it 1is determined
that CPR is an employer within the meaning of
section 1{a) (1) (i} of the Railroad Retirement Act
(45 U.S5.C. § 231(a) (1) (i)) and the corresponding
provision of the Railroad Unemployment Insurance
Act as of June 3, 2012, the date it began
operations (12-C0~0Q035).

B.C.D. 13-02

COVERAGE DETERMINATION - IOWA TRACTION RAILWAY
COMPANY

The evidence of record establishes that Iowa
Railway 1is a carrier operating 1in interstate
commerce subject to STB jurisdiction. Accordingly,
it is determined that Iowa Railway is an employer
within the meaning of section 1l(a){l})({i) of the
Railroad Retirement Act {45 U.S.C. § 231(a) (1) (1))
and the corresponding provision of the Railroad
Unemployment Insurance Act as of October 1, 2012,
the date it began operations (13-C0-0002).

B.C.D. 13-03
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COVERAGE DETERMINATION -~ PECOS VALLEY PERMAIN
RAILROAD, LLC (PVR) d/b/a PECOS VALLEY SOUTHERN
RAILWAY COMPANY

The evidence of record establishes that PVR is a
carrier operating in interstate commerce subject to
STB jurisdiction. Accordingly, it is determined
that PVR 1is an employer within the meaning of
section 1{a) {1) (i) of the Railroad Retirement Act
(45 U.5.C. § 231(a) (1) (i}) and the corresponding
provision of the Railroad Unemployment Insurance
Act as of September 1, 2012, the date it began
operations (13-C0-0001).

B.C.D. 13-04

COVERAGE DETERMINATION - SLA Property Management,
Ltd. (SLAP)

SLA Property Management, Ltd. (SLAP} -~ The Board
finds that effective July 24, 2012 the date that
Sisseton Milbank Railroad Company acquired all of
SLAP’'s assets, SLAP, Ltd., ceased being a covered
employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts {13-C0-0003j.

B.C.D. 13-05

COVERAGE DETERMINATION -~ PIC RAILROAD, LLC d/b/a
COMSTOCK MOUNTAIN LION RAILROAD, INC. {CMMR)

The evidence of record establishes that PIC d/b/a
CMRR 1s a carrier operating in interstate commerce
subject to STB jurisdiction. Accordingly, it is
determined that PIC is an employer within the
meaning of section 1(a)(l)(i} of the Railroad
Retirement Act (45 U.S.C. § 231(a) (1) (i)) and the
corresponding provision of the Railrocad
Unemployment Insurance Act as of November 1, 2011,
the date it began compensating employees. Cf. Rev.
Rul. 82-100, 1982-1 C.B. 155, wherein the IRS ruled
that a company bkecomes an employer under the
Railroad Retirement Tax Act on the date the company
first hires employees to perform functions directly
related to its carrier operations (13-CO-00G5).

B.C.D. 13-06

NOTICE REFLECTING NAME CHANGE - ANN ARBOR RAILROAD,
INC.
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Name change from Ann Arbor Acquisition Cerporation
effective December 5, 2012.
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Adopted the following Board QOrders:
B.0. 12-79%

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-ap-0031, NG - -

H
* - |
|

Given that the administrative record supports the
hearings officer’s finding that Mr. “
retains the ability to perform work activity at the
sedentary level and given that newly admitted
evidence does not contradict that finding, a
majority of the Board concludes that the hearings
officer’s finding that Mr. NN ctains the
ability to perform work at the sedentary level of
work actiwvity is to be upheld. Based on a final
finding at step 5 of the evaluation process, the
hearings officer concluded that Mr. was
not disabled for all regular work. A majority of
the Board agrees with this finding at step 5 based
upon the number of jobs in existence as testified
to by the vocational consultant. Since an
application for an employee disability annuity
under the Railroad Retirement Act 1s also an
application for a period of disability under the
Social Security Act, & majority of the Board must
also conclude that Mr. ig not entitled
to a period of disability under the provisions of
the Social Security Act. The appeal is denied.
Labor Member offers a dissenting opinion.

B.O. 12-80

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0046, im0ty * * * " * -
—

The Board upholds the hearings officer’s decision
that Mr. NEEEEEEEv2s not without fault for the

oian
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overpayment and that waiver of recovery cannot be
considered under secticen 2(d)of the Railroad
Unemployment Insurance Act. The Board fimnds that
the hearings officer correctly applied the law to
the facts in the record and upholds the decision of
the hearings officer. The appeal is denied.

B.O. 12~81

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 11-AP-0029, — WOR-** % _wx_

While the evidence does show that Mr. [l has
not performed substantial gainful activity, it dees
not show that the reason for this is because he was
praevented from doing so by a mental impairment
which existed since before age twenty-two and which
was accompanied by deficits in adaptive functioning
which initially manifested before age twenty-two.
As noted, the hearings officer denied Mr.

appeal at step 2 of the sequential evaluation
process, finding that Mr. SN failed to prove
that he had an impairment or combination of
impairment (s) that prevented him from working since
before March of 1983 when he was age twenty-two
through October of 2008, when he filed his
application for a disabled child’s annuity. The
Board concurs with this finding. The appeal is
denied.

B.O. 12-82

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0021, ISR 7 - * * * -

For reasons discussed in the decision, a majority
of the Board affirms the hearings officer’'s
decision of February 24, 2012, which determined
that Mr. M is not disabled for all substantial
gainful work activity and is not entitled to a
period of disability (disability freeze) and early
Medicare coverage under section 216(i) of the
Social Security Act. The appeal is denied. LMO
provides a dissenting opinion.
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B.O. 12-83

DECISION IN RAILRCAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0042, [N, """~
. '

The Board finds that Mr. {JJJJ} is not without fault
in causing the overpayment of his annuity and
therefore, he does not meet the first condition for
waiver of recovery. The Board reaches this finding
because Mr. [Jj did not exercise the standard of
reasonable care expected of a recipient of a
Railroad Retirement Annuity. The Roard agrees with
the hearings officer that the net overpayment of
$11,592.65 and penalty of $861.73 are recoverable
from Mr. M. The Board affirms the decision of
the hearings officer. The appeal is denied.

B.O. 12-84

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-ap-0040, SN (REC.
PAYEE FOR VNSRRI ) , WA - > ** - * * g

Ms. was not entitled to any of the monies
in the December 1, 2011 check, her representative
payee 1is not entitled to reimbursement for
withholding from that check. That money was never
Ms. IR under the law and to *reimburse” Mr.
_for the Medicare premium would be to give

im money that was never payable to him. The Board
finds that Mr. gy is not entitled to
reimbursement for the Medicare premium withheld
from the annuity payment for November 2011 issued
December 1, 2011, as the annuity was not payable.
The appeal is denied.

And adopted the following coverage rulings:
B.C.D. 12-42

COVERAGE DETERMINATION - CENTRAL COLUMBIANA &
PENNSYLVANIA RAILWAY, INC. (CCPR)

The Board had held the Central Columbiana &
Pennsylvania Railway, Inc. ceased being a covered
employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts effective August 3,
2011, the date that CCPR was dissolved through
bankruptcy (12-C0-0029).
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B.C.D. 12-43

COVERAGE DETERMINATION - ROARING FORK RAILROAD
HOLDING AUTHORITY (RFRHA)

The Board had held the Roaring Fork Railrocad
Holding Authority no longer possesses the
characteristics of an operating railroad company.
The Board, therefore, finds that effective November
15, 2001, the date of dissoclution. RFRHEHA ceased
being a covered employer under the Railroad
Retirement and Railroad Unemployment Insurance Acts
(12-C0-0028) .

B.C.D. 12-44

COVERAGE DETERMINATION - BIG SPRING RAIL SYSTEM,
INC. (BSRS)

The Board finds the Big Spring Rail System is a
rail carrier operating in interstate commerce.
Accordingly, it is determined that BSRS, Inc.
became an employer within the meaning of Section
1(a) (1)(i})) of the Railroad Retirement Act (45
U.S5.C. §231 (a)(1)(1i)) and the corresponding
provision of the Railroad Unemployment Insurance
Act effective August 27, 2012, the date BSRS first
began training its employees (12-CO-0030).

B.C.D. 12-45

COVERAGE DETERMINATION - PERMAIN BASIN RATILWAYS,
INC. (PBR)

The Board finds that the Permian Basin is under
common control with a covered employer and provides
service in connection with railroad transportation
within the meaning of section 1(a) (1) (ii) of the
RRA and the corresponding section of the RUIA. 1In
accordance with the above discussion we find that
Permian Basin Railways, Inc. became an employer
under the Railrocad Retirement and Railroad
Unemployment Insurance Acts effective May 16, 2011,
the date Permian Basin’s employees began providing
direct services to covered employers (12-C0O-0027).

B.C.D. 12-~46

COVERAGE DETERMINATION - GECRGIA MIDLAND RAILROAD,
INC. (GMR)

The Board had held that Georgia Midland Railroad,
Inc., no longer possesses the characteristiecs of a
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railroad emplover. The Board, therefore, finds
that effective December 16, 2009, the date of the
closing of the Agreement, GMR, ceased being a
covered employer under the Railroad Retirement and
Railrcad Unemployment Insurance Acts {(12-CO~-0031).

B.C.D. 12-47

COVERAGE DETERMINATION ~ SAN ANTONIO CENTRAL
RATLROAD, LLC. (SACR)

The Board finds that the San Antonio Central
Railroad, LLC is a class III rail carrier operating
in interstate commerce. According, it is
determined that SACR is an employer within the
meaning of section 1(a)(l1)(i) of the Railrocad
Retirement Act (45 U.S.C. § 231(a) (1) (i))and the
corresponding provision of the Railroad
Unemployment Insurance Act as of September 1, 2012
the date as of which it first compensated employees
(12-C0O-0032).

B.C.D. 12-48

COVERAGE DETERMINATION - SISSETON MILBANK RAILRQAD
COMPANY (SMRC)

The evidence of record establishes that SMRC is a
rail carrier operating in interstate commerce.
Accordingly, it ies determined that the Sisseton
Milbank Railroad Company became an employer within
the meaning of Section 1l{a) (1) (i} of the Railroad
Retirement Act (45 U.S.C. § 231(a) (1) (1)) and the
corresponding provision of the Railroad
Unemployment Insurance Act effective July 24, 2012,
the date SMRC first began operations (12-C0-0033).

B.C.D. 12-49

COVERAGE DETERMINATION - SISSETON MILBANK RAILROAD,
INC. (SMRI)

The Board therefore finds that effective July 24,
2012, the date that SMRC acguired all of SMRI's
assets, Sisseton Milbank Railreoad, Inc. ceased
being a covered employer under the Railroad
Retirement and Railroad Unemployment Insurance Acts
(12-C0O-0033) .
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Adopted the follow1ng Board Orders
B.O. 12-48

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pockeT No. 11-ap-0024, [ - -
- —

The factors which led the hearings officer to
conclude that the work at isgue was not self-
employment are summarized in the last paragraph of
page 5 of the hearings officer’s decision and do
not include any stipulation on the part of Ms.

that the work she performed was not self-
employment. The Board finds that the hearings
officer throughly and accurately assessed the
evidence of record and affirms and adopts the
decision. The appeal is denied. As noted, in the
hearings officer’s decision, work deductions should

be removed from Ms. nnuity effective
April 1, 2009. The case 1s referred to the
Director of Retirement Benefits for appropriate
action.

B.O. 12-49

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0015, —, MA-**w_

The Board agrees with the hearings officer’s
determination that the record supports a finding
that Ms. | was at fault in causing the
overpayment. The Board finds that Ms. B knev
or should have known that an increase in her social
security benefit would require a reducticn in the
amount of her railroad retirement benefit. Having
found Ms. “JEE 2t fault 1in causing the
overpayment to occur, walver of recovery of the
overpayment 15 not available. Based on the
evidence of record, the Board affirms and adopts




Adopted the following Board Orders:

B.O. 12-48

DECISION IN RAILROAD RETIREMENT ACT CLAIMS AFPPEAL

DOCKET NO. 11-AP-0024, NEumummeliaies MA-***-
**- -

The factors which led the hearings officer to
conclude that the work at issue was not self-
employment are summarized in the last paragraph of
page 5 of the hearings officer‘s decision and do
not include any stipulation onn the part of Ms.
— that the work she performed was not self-
empiloyment. The Board finds that the hearings
officer throughly and accurately assessed the
evidence of record and affirms and adopts the
decision. The appeal is denied. As noted, in the

hearings officer‘s decision, work deductions should
be removed from Ms. SN 2nnuity effective

April 1, 20089. The case 1is referred to the
Director of Retirement Benefits for appropriate
action.

B.0O. 12-49

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0015, MR-k

* - -

The Board agrees with the hearings officer’'s
determination that the record supports a finding
that Ms. BN was at fault in causing the
overpayment. The Board finds that Ms. NN knew
or should have known that an increase in her social
security benefit would require a reduction in the
amount of her railroad retirement benefit. Having
found Ms. [ 2t fault in causing the
overpayment to occur, waiver of recovery of the
overpayment 1is not available. Based on the
evidence of record, the Board affirms and adopts
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the decision of the hearings officer concerning
fault and denying waiver of recovery of the
$16,707.00 overpayment. The appeal is denied.

B.0. 12-50

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET No. 12-AP-0026, [NEEEEG A -

The Board affirms and adopts the decision of the
hearings officer with respect to the overpayment of
$34,470.05 and affirms the assessment of a penalty
deduction in the amount of $34,470.05. However, in
view of Mr. and his wife’'s medical and
financial situations, the Board remands this case
to the Board’s Debt Recovery Division to work out
a lenient repayment method with Mr. NN to
recover the overpayment. The appeal is denied.

B.O. 12-51

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-Ap-0041, (N A-* -

*x .

The Board concurs in the hearings officer’s
analysis that Mr. Humphreys is not without fault in
causing the overpayment and due to this finding
recovery of the overpayment may not be waived. Mr.
I id not exercise the reasonable care
expected of an annuitant under full retirement age
in receipt of a retirement annuity. The Board
concurs with the hearings officer’s recalculation
of the overpayment which found that the overpayment
should have been assessed as $14,003.00 instead of
the previous figure of $14,005.00. Aadditionally,
we uphold the hearings officer’s determination that
Mr. NN irely filing of his W-2 tax forms
with the IRS for tax years 2007 and 2008
constitutes timely reports of his earnings under
Social Security Rules. The Board further concurs
with the hearings officer that there is not
evidence of intent to receive additional benefits
through fraudulent means by Mr. | Given
these findings, the Board affirms the hearings
officer’'s revocation of the penalty. The appeal is
denied.
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B.O. 12-52

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAIL
DOCKET NO. 11-aAp-0044, NN »--**-**-
]

The Board agrees with the hearings officer that the
law does not allow for {annuitant’s son) to
currently Dbe taken 1into consideration when
computing Mr. sl annuity rate and that the
special guaranty provision does not presently apply
to his annuity. The Board finds the decision of
the hearings officer to be in accordance with
applicable law and affirms and adopts the decision
of the hearings officer. The appeal is denied.

B.O. 12-53

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0033, [EEEENEE »-***-**-
. |

After a thorough review of the record, the Board
affirms the hearings officer’s decision that Mr.
B o failed to establish good cause for
failing to file his form HA-1 appeal form within
the 60-day period prescribed by regulation in order
to properly appeal the denial of a waiver of
recovery of an overpayment decision. Further, the
Board affirms the findings of the hearings officer
that determined that Mr. Becker did not demonstrate
good cause for filing the HA-1 form late. The
appeal is denied.

B.O. 12-54

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET No. 12-Ap-001¢, N - **-

* + S

The Board finds that Mr. S knew or should
have known to notify the Board of his employment
and that if earnings were not reported timely he
would be overpaid. Therefore, the Board agrees
with the decision of the hearings officer that Mr.
B vac at fault in causing the overpayment to
occur. Because he was at fault, waiver of recovery
may not be granted. The Board affirms and adopts
the decision of the hearings officer with respect
to the overpayment $9,415.97. The appeal is
denied.
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B.O. 12-55

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0039, swewmmams 7+ * _ [

It is the judgment of the Board that Ms. Booze is
not without fault in causing the overpayment.
Since Ms. Il ha:z been found to be not without
fault, Ms. MEEENE = financial situation cannot be
considered in order to prevent recovery. For
reasons stated in the decision, Ms. jjjij] does not
have good cause for failing to report her correct
earnings to the Board. Because the Board finds
that Ms. - was at fault, waiver of recovery an
overpayment of £16,697.83 must be denied. The
appeal is denied.

B.O. 12-56

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pockeT No. 12-ap-001l, [ - -

It is the judgment of the Board that Ms. i is
not without fault in causing the remaining
$9,027.00 overpayment. Since Ms. M has been
found to be not without fault as to that amount,
Ms. Huey’s financial situation cannot be considered
in order to prevent recovery of the $9,027.00. For
the same reasons ag stated in the decision. Ms.
does not have a good cause for failing to
report her updated Last Pre-retirement earnings to
the Board. Because the Board finds that Ms. !
was at fault as far as the $9,027.00, waiver o
recovery must be denied for that amount. The
appeal is affirmed in part and denied in part.

" B.O. 12-57

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pockeT No.  12-ap-0020, [ . -+~

The Board finds that Mr. il is not without fault
in causing the overpayment of his annuity and
therefore, he does not meet the first condition for
waiver of recovery of an overpayment. The Board
reaches this finding because Mr. "did not
exercise the reasonable standard of care expected
of a recipient of an RUIA benefit. The Board
agrees with the hearings officer that $16,292.23
for reimbursement of sickness benefits paid under
the RUIA is recoverable from Mr. . The Board
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affirms and adopts the decision of the hearings
officer.

B.O. 12-58

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pocxT w0, 11-42-0076, -+ -

The Board moves to the hearings officer’s findings
at Step 5 of the evaluation process. THe hearings
officer developed a detailed list of 16 work
related functions that Mr. mmmmmm would not be
significantly limited in his ability to perform.
Additionally, the hearings ocfficer develcoped a 1list
of 4 work related functions that Mr. I would
only experience moderate limitations in performing.
Given these detailed limitations, the vocaticnal
consultant cited to 4 different job categories that
totaled 4,000 jobs in the local econcmy that could
be performed by Mr. [T considering his
unskilled, sedentary work capability with
additional limitations as listed by the hearings
officer. The hearings officer concluded that these
existing jobs represented a significant number
which precluded Mr. [l from being considered
disabled for all regular work at step 5 of the
evaluation process. Additionally, the Board agrees
with the hearings officer that the 70% disability
rating from the Veterans Administration awarded Mr.
Evans does not compel a finding that he meets
requirements for a disability annuity under the
Railroad Retirement Act. Mr. N is alsc not
entitled to a period of disability under the Social
Security Act. The appeal is denied.

B.O. 12-59

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
* %

Mr. [l 2d ninety days to file an application
from the date he received the letter from the Board
advising him of the need to file an application in
order to receive a disability annuity. Mr.

failed to do so0. Agency regulations provide that
Mr. I inquiry regarding filing a disability
can only preserve the annuity application if filed
within 90 days of receiving a notice from the
Board. Therefore, Mr. NIl was not entitled to
a disability annuity beginning date of January 14,

5
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2007 and the hearings officer properly awarded him
a period of disability beginning September 1, 2008.
The appeal is denied.

B.0O. 12-60

DECISION IN RAILROAD S APPEAL
DOCKET NO. 12-AP-0044, , MA-*¥x_

ok

Ms. was furnished adeguate information
regarding work and earnings and its effect on her
entitlement to a widow’s annuity at the time she
filed her application for a disability annuity in
April 2008. Thus, the Board finds that Ms.
knew or should have known to notify the
Board of her excess earnings in 2008 and also knew
that if earnings were not reported timely she would
be overpaid. Therefore, the Board agrees with the
decision of the hearings officer that Ms.
was at fault in causing the overpayment to occur.
Having found Ms. M a2t fault in causing the
overpayment to occur, waiver of recovery of the
overpayment is not available. The Board affirms
and adopts the decision of the hearings officer
with respect to the overpayment in the amount of
$1,600.00. The appeal is denied.

B.O. 12-61

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0014, SSSSSenSMEREelRg 6 2A-***—

The Board upholds the hearing officer’s decision
that Mr. was not without fault for the
overpayment and that waiver of recovery cannot be
considered under section 2(d) of the Railroad
Unemployment Insurance Act. The Board finds that
the hearings officer correctly applied the law to
the facts in the record and uphclds the decision of
the hearings officer. The appeal is denied.

B.O. 12-62
DECISION IN RAILROAD R CLAIMS APPEAL
DOCKET NO. 12-AP-0016, A—***-**-

The Board the hearings officer’'s decision
that Mr. was not without fault for the
overpayment and that waiver of recovery cannot be

considered under section 2{(d) of the Railrocad
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Unemployment Insurance Act. The Board finds that
the hearings officer correctly applied the law to
the facts in the record and upholds the decision of
the hearings officer. The appeal is denied.

B.O. 12-63

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO.  12-AP-0022, [ - -

-+

The Board finds that Mr. il is not without
fault in causing the overpayment of his annuity and
therefore, he does not meet the first condition for
waiver of recovery. The Board reaches this finding
because Mr. [ id not exercise the reasonable
standard of care expected of a recipient of a
Railrcad Retirement annuity. The Board agrees with
the hearings officer that the $28,309.40
overpayment stemming from payments made to the
annuitant when he had unreported earnings in excess
of the restriction is recoverable from Mr.

The Board affirms and adopts the decision of the
hearings officer. The appeal is denied.

B.O. 12-64

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0036, (. »-** -

The Board affirms the hearings officer’s decision
of March 28, 2012, which determined that Mr.
was not entitled to a period of disability
isability freeze) and early Medicare coverage.
The appeal is denied.

B.O. 12-65

DECISICN IN RAILROAD RETIREMENT S APPEAL
DOCKET NO. 12-AP-0043, LS P

D

The Board agrees with the hearings officer that the
wide variety of explanations offered by Mr.

casts a pall on the credibility of any indiwvidual
explanation. BAdditicnally, the Board agrees with
the hearings officer’s finding that none of these
explanations falls wunder the heading of *“good
cause” per 45 U.S.C. §§ 354(c),(d). The Board
finds the evidence fails to show that Mr. !
was qualified for unemployment benefits 5 O
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September 21, 2010. The appeal is denied.

B.O. 12-66

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0050, — ol
.

The Board finds that Mr. _ has not
demonstrated that he had good cause for not timely
filing a request for reconsideration. Mr.
documentation and argument for an extension 1is
based on events that occurred over one year prior
to the deadline to file his reguest. The Board
does not find his argument persuasive and finds
that he has not offered evidence of good cause for
failing to file his request within the 60-day time
period prescribed by the cited regulation. For the
reasons stated above, the Board affirmg the
hearings officer’'s decision that denied Mr.
B 2prpeal which sought an extension of the
time period to file his request for
reconsideration. The Board‘'s decision renders any
discussion of the merits of the appeal moot. The
appeal is denied.

B.O. 12-67

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-aP-0007. [ 2"
.

Based on Mr. | vace record, his date last
insured was March 31, 2000. Therefore, based on a
disability onset date of June 20, 2010, Mr. James
does not meet the earnings requirement for a period
of disability. The Board affirms the hearings
officer’s decision of November 29, 2011, which
determined that Mr. is not entitled to a
period of disability isability freeze). The
appeal is denied.

B.O. 12-68

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-ApP-0023, HEENEENGNGEGNGNE 2-*+-**-
.

The Board’s findings that Mr. |l testirony of
severe pain 1is credible and is backed up by
objective medical evidence leaves the Board with
the clear conclusion that Mr. I is disabled for
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all regular work activity at step 5 of the
disability evaluation since the Board cannot
identify jobs in significant numbers that Mr. gy
could perform, given his impairments, pain, and
work restrictions. The Board finds that Mr. s
disability onset date is February 14, 2007 as
alleged. Mr. s receiving compensation under
a wage continuation plan through March 4, 2008.
Thus, his annuity beginning dated is April 1, 2008,
the first dav of the month following the month is
which Mr. ceased compensated service. See
section 9(e) (1) of the Railroad Retirement Act.
The appeal is granted.

B.0O. 12-69

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0001, — Aokkh_
** - S

The Board reviewed the evidence in this appeal and
has considered the arguments raised by Mr,

Mr. Pewwewessh appeals his dismissal
for his request for reconsideration, because it was
filed outside of the 60-day time limit. A majority
of the Board grants Mr. J M 2ppecal for the

following reasons. Mr. I rcquest was
less than a month late. At the time his request

was due, he was dealing with the death of his
daughter. In addition, psychiatric reports that he
has marginal ability in dealing with everyday
affairs. A majority of the Board returns the case
to the appropriate adjudicating wunit with
instructions to accept Mr. request for
reconsideration as timely The appeal is
granted.

iled.

B.0. 12-70

DECISION IN RAILROAD RETIREMENT ACT CLAIMS AFPPEAL

The Board notes that Mse. _ attained age 50
in August of this year. (DOB August 1962). Under
Board regulations, at that age she is considered a
“person approaching advanced age.” See 20 CFR
220.128(c). At such an age Medical-Vocational Rule

201.14 would mandate a fin “digabled”.
Therefore, the Board finds Ms. disabled
for all regular employment with nget date of

August 1, 2012 and a period of disability under the
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Social Security Act commencing that date. The file
is returned to the Director of Programs for
adjudication consistent with this decision. The
appeal is denied in part and granted in part.

B.0. 12-71

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP-0051, — A-xxx_x+_

Mr. overpayment was incurred in 2007 when

his curity was increased. Therefore, the

deb petition debt which is discharged in

the bankruptcy proceeding. In accordance with
Boar icy, the Board is therefore dismissing Mr.

ﬂ appeal without prejudice, due to the
1

scharge of the debt in the bankruptcy.

B.O. 12-72

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0010, — *a_ kg

Mr. - applied for sickness benefits in an
application dated April 25, 2011. In a cover
letter, he stated that his application for sickness
benefits was based on the birth of a child. Mr.
B -:rcucs in his appeal that the RUIA should
have been revised over 18 years ago to correspond
with the Family Medical Leave Act (FMLA) and that

it discriminates based on gender. The FMLA is a
separate Federal law that does not control nor
contradict provisions in the RUIA. Because the

purposes and goals of the FMLA and RUIA are
different, the Board does not find Mr. NS
argument persuasive. Moreover, the Board must
administer the law as enacted by Congress. The
Board affirms and adopts the decision of the
hearings officer. The appeal is denied.

B.O. 12-73

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 11-AP-0093, — A*kd_wa_
.

The Board finds that Mr. I is not without
fault in causing the overpayment of his annuity and
therefore, he does not meet the first condition for
waiver of recovery. The Board reaches this finding
because Mr. M did not exercise the reasonable
standard of care expected of a recipient of a
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Railroad Retirement annuity. The Board agrees with
the hearings officer that the $47,563.38
overpayment is recoverable from Mr. Jllll The
Board denies Mr. | reauest for waiver.
However, a majority of the Board grants Mr,
Benson's request for extended repayment of
recovery. The appeal is remanded to the Debt
Recovery Division to consider Mr. request
for an extended recovery repayment plan.

B.O. 12-74
APPROVAL OF FUNDING IN THE AMOUNT OF $1,114,675

Funding in the amount of $1,114,675 requisition
number 900012106, which will provide funding for
contractual services for the Medicare system
improvements under IRMAA {(12-BU-0017).

B.O. 12-75
APPROVAL IN THE AMOUNT OF $623.033.64 FOR (2) IT
REQUISITIONS

The Board approved requisition number 900012115,
which provides funding in the amount of $290,396.16
for the yearly contract renewal of the RRB's
Disaster Recovery services. Regquisition 90012127
was also approved which will provide funding in the
amount of $332,637.48 for the renewal of the
desktop support services contract (12-BU-0018).

B.C. 12-76
APPROVAL OF FUNDING IN THE AMCUNT OF $160,000

Funding in the amount of $160,000 for requisgition
number 20001230322, which will provide funding for
the new Specialty Medicare Administrative
Contractor (SMAC), is approved (12-BU-0024).

B.O. 12-77
APPROVAL CF RRB FORMS AA-1sum, AA~3sum and AA-17sum

RRB Form AA-lsum, Application Summary For Employee
Annuity, RRB Form AA-3sum, Application Summary for
(a Spouse Annuity/a Divorced Spouse
Annuity/Medicare and AA-17sum, Applications Summary
for (a Widow(er)’s Annuity/a Full-Time Young
Mother/Father’s Annuity a/Child's Annuity/a
Disabled Child's Annuity /a Full-Time Student’s
Annuity/a Parent’'s Annuity/Medicare/a Medicare

12
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Special Enrollment Period (12-GE-0051).
B.O. 12-78
APPROVAL OF RRB FORMS G-88A.1 AND G-88A.2
Forms G-88A.1 (Internet), Request for Verification
of Date Last Worked and G-88A.2 (Internet), Notice

of Retirement and Request for Service Needed for
Eligibility (12-GE-0067).

aAnd adopted the following coverage rulings:

B.C.D. 12-28
COVERAGE DETERMINATION - BROOKHAVEN RAIL, LLC

The Board finds that the Broockhaven Rail, LLC is a
rail carrier operating in interstate commerce.
Accordingly, it is determined that Brookhaven Rail,
LLC became an employer within the meaning of
section 1({a) (1) (i) of the Railroad Retirement Act
and 1its corresponding provision the Railroad
Unemployment Insurance Act effective December 2,
2011, the first day of the month in which
Brookhaven began operations (12-CO-0017).

B.C.D. 12-29
COVERAGE DETERMINATION - SWAN RANCH RAILROAD, LLC

The Board finds that the Swan Ranch Railroad (SRR),
LLC is a carrier subject to the jurisdiction of the
Surface Transportation Board. Accordingly, it is
determined that SRR is an employer with the meaning
of section 1l(a){l) (i} of the Railrocad Retirement
Act (45 U.S.C. § 231(a){1)(i))and the corresponding
provision of the Railroad Unemployment Insurance
Act as of January 2, 2012, the date of which it
first began operations (12-CO-0018).

B.C.D. 12-30

COVERAGE DETERMINATION - ATLAS RAILROAD
CONSTRUCTION, LLC

The Beoard has held that the Atlas Railroad
Construction, LLC is not performing a service in
connection with railrocad transportation as that
phrase has been interpreted by the Board.
Accordingly, Atlas Railroad Construction, LLC is

12
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not an employer under the Railroad Retirement Act
and the Railroad Unemployment Insurance Act (11-CO-~
0014 - Issue #4).

COVERAGE DETERMINATION ~ ,
B.C.D. 12-31 BIRMINGHAM SOUTHERN RAILROAD COMPANY
B.C.D. 12-32 BIRMINGHAM TERMINAL RAILWAY, LLC

Birmingham Southern Railroad Company (BSRC),
Birmingham Terminal Railway, LLC (BRT) Based on the
informaticn summarized in the decision it indicated
that due to the purchase of BSRC on January 31,
2012, the evidence of record establishes that BSRC
no longer possesses the characteristics of an
operating railroad company. The Board therefore
finds that effective January 31, 2012, the
effective date of the sale of BSRC, BSRC ceased
being a covered employer under the Railroad
Retirement and Railroad Unemployment Insurance Act.
Additionally, the Board finds that Birmingham
Terminal Railway (BTR), LLC became a covered rail
employer under the Railroad Retirement and Railroad
unemployment Insurance Acts effective February 1,
2012, the date railroad operations began {12-CO-
0015} .

B.C.D. 12-33

COVERAGE DETERMINATION -~ MISSOURI & VALLEY PARK
RAILROAD CORFORATION (MVFPR)

The Board has held that the Missouri & Valley Park
Railroad Corporation {MVPR) ceased being a covered
employer under the Railroad Retirement and Railroad
Unemployment Insurance Acts effective November 13,
2009, the date that MVPR was dissolved (12-CO-
0021).

B.C.D. 12-34

COVERAGE DETERMINATION - MOREHEAD & SOUTH FORK
RAILROAD, CO., INC. (MHSF)

The Board has held that the Morehead & South Fork
Railroad Co., Inc (MHSFlno longer posses the
characteristics of an operating railroad company.
The Board, therefore, finds that effective February
5, 2010, the date operating rights were assigned to
CLNA and employees were last compensated. MHSF
ceased being a covered employer under the Railroad
Retirement and Railroad Unemployment Insurance Acts
(12-C0-0022) .

i3
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B.C.D. 12-35

COVERAGE DETERMINATION - FOSTER TOWNSEND RAIL
LOGISTICS, INC. (FTRL)

The information contained in the file indicates
that Foster Townsend Rail Logistics, Inc. (FTRL) is
not a common carrier, but operates as a private
carrier which performs intraplant switching for
customers located exclusively 1in the company’s
industrial site. FTRL does not hold itself out as
providing services from this facility to any and

all who would like to use it -~ the number of
clients is finite, i.e., the industrial clients

located at the clients’ own industrial site.
Consistent with earlier decisions of the Board, we
hold that FTRL, Inc. is not an emplover under the
Railroad Retirement and Railroad Unemployment
Insurance Acts (12-C0-0019).

B.C.D. 12~36

COVERAGE DETERMINATION -~ SANTA TERESA SOUTHERN
RATLROAD, LLC (STSR)

The evidence of record establishes that Santa
Teresa Southern Railroad (S5TSR) is a rail carrier
subject to the jurisdiction of the Surface
Transportation Board. Accordingly, it is
determined that STSR is an employer within the
meaning of section 1(a) (l)(i}) of the Railroad
Retirement Act (45 U.S.C. § 231(a)(1)(i)) and the
corresponding provision of the Railroad
Unemployment Insurance Act as of June 1, 2012 the
date as of which it first began operations (12-CO-
0020) .

B.C.D. 12-37
NOTICE REFLECTING NAME CHANGE - RG STEEL, LLC

Name change from SSP Railrocad Holding, LLC
effective April 27, 2011.

B.C.D. 12-38

COVERAGE DETERMINATION - MANNING RAIL, INC (MRI)
The evidence of record establishes that MRI is a
carrier operating in interstate commerce subject to

STB jurisdiction. Accordingly, it is determined
that MRI is an employer within the meaning of

14
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section 1l(a) (1) (i) of the Railroad Retirement Act
(45 U.5.C. § 231(a)(1)(i)) and the corresponding
provision of the Railroad Unemployment Insurance
Act as of May 4, 2012, the date it began operations
(12-C0~-0023).

B.C.D. 12-39

COVERAGE DETERMINATION - KINGMAN TERMINAL RAILROAD,
LLC (KTRR)

The evidence of record establishes that KTRR is a
rail carrier operating in interstate commerce.
Accordingly, it is determined that Kingman Terminal
Railroad, LLC became an employer within the meaning
of Section 1(a)({l) (i) of the Railrocad Retirement
Act (45 U.s.C. § 231 (a) (1) (1)) and the
corresponding provision of the Railroad
Unemployment Insurance Act effective July 1, 2012,
the date KTRR first began compensating employees.
Ccf. Rev. Ruling 82-100, 1982-1 C.B. 155, wherein
the IRS ruled that a company becomes an employer
subject to RRTA taxes on the date the company first
hires employees to perform functions directly
related to its carrier operations (12-C0O-0024).

B.C.D. 12-40

COVERAGE DETERMINATION -~ COLUMBUS & CHATTAHOOCHEE
RAILROAD, INC. (CCR)

The evidence of record establishes that CCR is a
rail carrier operating 1in interstate commerce.
Accordingly, it is determined that CCR, Inc. became
an employer within the meaning of Section
1(a){1) (i) of the Railroad Retirement Act (45
U.S.C. § 231(a)(l)(i)) and the corresponding
provision of the Railroad Unemployment Insurance
Act effective June 4, 2012, the date CCR first
began compensating employees. Cf. Rev. Rul. 82-
100, 1982-~01 C.B. 155, wherein the IRS ruled that
a company becomes an employer subject to RRTA taxes
on the date the company first hired employees to
perform functions directly related to its carrier
operations (12-C0-0025).

15
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B.C.D. 12-41

NOTICE REFLECTING NAME CHANGE - GEORGIA & FLORIDA
RATLWAY, LLC

Name change from Georgia & Florida Railway, Inc.
effective October 1, 2011. :

lé



THIS FORM 1S TO BE USED FORM NO. G-21 (9-83) TRANSCRIPT NO.

ONLY BY THE SECRETARY 312

TO THE BOARD OR AS UNITED STATES OF AMERICA

OTHERWISE SPECIFICALLY RAILROAD RETIREMENT BOARD FAGE 1 OF 9  PAGES
DIRECTED BY THE BOARD. DATI: TRANSCRIPT RELEASED

IRANSCRIFT OF BOARD ORDERS__| S

T CERTIFY THAT THE FOLLOWING IS A TRUE AND CORRECT TRAMSCRIPT

o5 5OAXD ORDER(S) NUMBERED 12-26 to 12-47, incl. & B.C.D. 12-12 to 12-27.7

ISSUED BY THE BOARD ON August 8, 2012

Do A ) )

I XRa el =0

SECRBTARY TO '!'HE E BOARD

Bdopted the following Board Orders:

B.O. 12-26

DECISION IN RAILROAD RETTREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0002, P
* - -

The Board finds that Mr. j. was no longer
unable to work in all regular employment due to his

impairment and that the termination of Mr,
* disability annuity and period of
1sapiiity due to work and earnings showing

substantial gainful activity is correct. The Board
affirms and adopts the decision of the hearings
officer. The appeal is denied.

B.O. 12-27

DECISION IN RAILROAD RETIREMENT ACT CLAIMS AFPEAL
DOCKET NO. 11-AP-0088, — D%k

* K e

The Board finds that Mr. —was not without
fault in causing the overpayment. The evidence in
the administrative record indicates that Mr.
received information that made him aware

0 e requirement to report any event that would
effect his annuity, such as work. Additionally, it
is common sense that a railroad employee cannot
simultaneously receive an annuity for Dbeing
disabled from working at the railroad while he
continues to work there. The Board finds that Mr.
Hfailed to notify the agency of his return
O WOrx or of the fact that his annuity beginning

date was incorrect. The appeal is denied.
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B.O. 12-28

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 11-AP-0062, [N 7 -+ *-**-
A

The Board finds that the hearings officer
appropriately found that Mr. N satisfied steps
1 and 2 of the sequential disability evaluation and
the Board substitutes its findings for those of the
hearings officer at step 3 of the analysis. The
Board further agrees with the hearing officer’s
finding at Step 4 of the process that Mr. JJilis
not able to perform his past relevant work based
upcn both the subjective complaints of pain and the
objective medical findings in the record. At Step
5, the Board concurs with the hearings officer that
for the period after December 31, 2007, Mr. B
does retain the residual functional capacity to
perform sedentary work. Based upon this finding,
the board further finds it is unnecessary to re-
open Mr. MMM prior application since it alleged
the same disability onset date. The appeal is
allowed in part and denied in part.

B.0O. 12-29

This is the statement of the Railroad Retirement
Board regarding agency processing of Agreements
under the Long Island Railroad Voluntary Disclosure
and Disposition Program of the United States
Attorney for the Southern District of New York.

I. EARLY AGREEMENT FORM PROCESSING

A

DISABILITY ANNUITY ENTITLEMENT

1. Current Disability Application.

The Board will consider an executed Early Agreement
form to be a request to cancel the disability
application under section 217.26 of the Board’s
regulations, without regard to the provision
reguiring consent of other potential annuitants
which 1s otherwise required by 217.26(b) (2).

Cancellation renders all annuity payments based on
that application to be erroneous. Recovery of the
total amount of erroneous annuity payments will be
determined to be compromised by agreement to $0.00.
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The Board will alsoc discontinue the employee’s
participation in early Medicare based on the
cancelled disability application. The Board makes
no representation regarding recovery of payments
made to medical providers as a result of the
cancelled application.

Future Disabilitv Application.

The Board will determine an applicant’s entitlement
to disability based upon any future disability
annuity application filed 1in accordance with
secticns 2{a}{l1) (iv) and (v) of the Railroad
Retirement Act. In determining credibility of
claimed disabling impairments in a future
application, the Board will weigh the applicant’s
declaration under penalty of perjury that he or she
made false or misleading statements with respect to
his or her health condition imn the cancelled
disability annuity application.

The Bocard will determine that filing a new
disability application voids the agreement to
compromise recovery of the erroneous payment caused
by cancellation of the earlier application. If the
Board determines that the applicant meets the
conditions for entitlement to a new disability
annuity, no payment will be made to the annuitant
until the entire amount ©f the erroneous payment
under the cancelled application is recovered by
full offset against the disability annuity payable
under the later applicaticn. If the Board
determines that the applicant does not meet the
conditions for entitlement to a new disability
annuity, the Board will nevertheless pursue
recovery of the entire amount of erroneous payment
as a debt due the United States.

Without regard to whether the Board determines the
employee to be entitled to a disability annuity
based upon a new application, or the reccvery by
the Board of erroneous payments based on the
cancelled application, the Board will also notify
the United States Attorney for the Southern
District of New York that the claimant filed a new
application for a disability annuity. The U.S.
Attorney may take action as deemed appropriate.
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AGE AND SERVICE ANNUITY ENTITLEMENT.

An employee who cancels his or her disability
annuity by an Early Agreement form may £file an
applicatien for any age and service annuity under
section 2(a) (1) of the Railroad Retirement Act at
any time after meeting the eligibility requirements
provided by law. The Board will determine
entitlement to the age and service annuity, and
will not consider the application to void or to
have any other effect upon the agreement to
compromise recovery of the erroneous payments made
under the cancelled disability annuity application.

II. STANDARD AGREEMENT FORM PROCESSING.

A.

DISABILITY ANNUITY ENTITLEMENT

1. Current Disability Application.

The Board will consider an executed Standard
Agreement form to be a reguest to cancel the
disability application under section 217.26 of the
Board’s regulations, without regard to the
provision requiring consent of other potential
annuitants which 1is otherwise required by
217.26(b) (2) . Cancellation renders all annuity
payments based on that application to be erroneous.
Recovery of the total amount of erroneocus annuity
payments will be determined to be compromised by
agreement to 50 percent of the total disability
annuity payments based on the cancelled
application. The compromised amount will be
recovered from the employee in installments as
specified in the Agreement form, including directly
by assignment from payments due to the employee
under the Long Island Railroad pension plan., The
Board will also discontinue the employee’s
participation in early Medicare based on the
cancelled disability application. The Board makes
no representation regarding recovery of payments
made to medical providers as a result of the
cancelled application.
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Future Disability Application.

The Board will determine an applicant’s entitlement
to disability based upon any future disability
annuity application filed in accordance with
sections 2{a) (1) (iv) and {v) of the Railroad
Retirement Act. In determining credibility of
claimed disabling impairments in a future
application, the Board will weigh the applicant’s
declaration under penalty of perjury that he or she
made false or misleading statements with respect to
his or her health condition in the cancelled
disability annuity application. The Board will
determine that filing a new disability application
voids the agreement to compromise the amount of
recovery of the erroneous payment caused by
cancellation of the earlier application,

If the Board determines that the applicant meets
the conditions for entitlement to a new disability
annuity, no payment will be made to the annuitant
until the entire remaining balance of the erroneaus
payment under the cancelled application 1is
recovered by full offset against the disability
annuity payable under the later application. If
the Board determines that the applicant does not
meet the conditions for entitlement to a new
disability annuity, the Board will nevertheless
pursue recovery of the entire remaining balance of
erroneous payment as a debt due the United States.
Without regard to whether the Board determines the
employee to be entitled to a disability annuity
based upon a new application, or the rececvery by
the Board of erroneous payments based on the
cancelled application, the Board will also notify
the United States Attorney for the Southern
District of New York that the claimant filed a new
application for a disability annuity. The U.S.
Attorney may take action as deemed appropriate.

AGE AND SERVICE ANNUITY ENTITLEMENT.

An employee who cancels his or her disability
annuity by a Standard Agreement form may file an
application for any age and service annuity under
section 2{a) (1) of the Railroad Retirement Act at
any time after meeting the eligibility requirements
provided by law. The Board will determine
entitlement to the age and service annuity, and
will not consider the application to void the
agreement to compromise recovery at 50 percent of
the erroneous payments made under the cancelled
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disability annuity application. However, the Board
will deduct the monthly installment repayment of
the cancelled disability annuity from the
employee’s age and service annuity. The employee’s
repayment by assignment from the Long Island
Railroad pension will cease effective with the
month repayment deductions begin from the age and
service annuity under the Railroad Retirement Act.

CURRENT CONNECTION.

If the employee enters into either an Early Form or
a Standard Form Agreement, the Board will not
consider earnings from non-railrcad employment
performed between the employee’s last date worked
for the Long Island Railroad and the beginning date
of any annuity based on a subsequent application as
regular employment for purposes of determining
whether the employee has a current connection
pursuant to section 1{0) of the Railroad Retirement
Act.

B.0. 12-30

DECISION IN RAILROAD RETIREMEN APPEAL
DOCKET NO. 12-AP-0005, A-xrxe
-

* *

The hearings officer found that because he did not
see a physician, his depression was not so severe
that he was not able to care for his own needs.
Although he did not see a physician, he sought
treatment at a New York State Office of Mental
Health licensed outpatient program, was seen by a
licensed clinical social worker for therapy, and
was prescribed medication by a nurse practitioner
to treat depression, anxiety, and the inability to
sleep. The regulations do not require that good
cause can only be found if a serious illness is
treated by a medical doctor. The records submitted

support Mr. claim of <depression
preventing him from filing a timely reconsideration
request. Based on the Board’s review of the

record, the Board finds that Mr.
established good cause for his failure to file a
timely appeal and therefore, waives the requirement
of timeliness. The appeal is granted and the case
is remanded to the Reconsideration Section for
further action.
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B.O. 12-31
DECISION IN RAILROAD RET PEAL

Ms. appealed the decision of the
hearings officer, which held that she is at fault
in causing the overpayment in the amount of
$9,566.34. The deadline for Ms. [N o
file her appeal with the three-member Board was
November 29, 2011. Ms I filed her appeal
with the Board on January 19, 2012, almost two
months late. She did not provide any explanation
for not filing the appropriate appeal form within

the allowable 60-day period. Accordingly, the
Board dismisses Ms. _appeal for late

filing. See, Railroad Retirement Board
Regulations, 20 CFR 260.9(C). The appeal 1is
dismissed.

B.O. 12-32

DECISION IN RAILRCAD RETIREMEN IMS APPEAL
DOCKET NOQ. 12-AP-0008, Aehh ke
L

The Board agrees with the decision of the hearings
officer that Mrs., [l is not eligible to receive
a spouse annuity under the Railroad Retirement Act
until Mr. i, the employee upon whose service
the spouse annuity is based, attains age 62. In
the present casei ﬁiiember 2018 is the earliest
date for Mrs. o receive a spouse annuity
under the law. The appeal is denied.

B.0. 12-33

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DOCKET NO. 12-AP-0003, [ - -+ -

* k.

The hearings officer properly defined medium work
and took administrative notice of the numerous jobs
which existed in both the national and local
economy. The Board affirms the hearings officer’s
finding that the occupational titles set forth in
the hearings officer’s decision represent

significant number of jobs which bars Mr._
from being found to be disabled for all regular

work. The board affirms the hearings officer’s
decision of November 17, 2011, which determined
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that Mr. was not entitled to a period of
disability 1sability freeze) and early Medicare

coverage. The appeal is denied.

B.O. 12-34

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 12-AP~0025, Siisniiiiim , JR., A-**+*-
o

4

Cn appeal, Mr. BN arques that his pain
medication has side effects that make it difficult
for him to work, stay awake, and concentrate. The
Board has considered this argument but finds that
the hearings officer pointed out and properly
considered the different medications being taken by
Mr. M There is no evidence that his pain
medications is so debilitating to make him unable
to perform work at the level reflected by the
hearings officer’s findings. Mr.WillEdoes not
meet the requirements for a disability annuity
under the Railroad Retirement Act. Mr. iRk is
also not entitled to a period of disability under
the Social Security Act. The appeal is denied.

B.Cc. 12-35

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCIKBT NO. 12-AP-0019, _, Aok x_kk

The Board upholds the hearings officer’s decision
that Mr. WM yas not without fault for the
overpayment, that the fraud penalty should not be
applied, and that waiver of recovery cannot be
considered under section 2{d) of the Railroad
Unemployment Insurance Act. The Board finds the
hearings officer correctly applied the law to the
facts in the record and upholds the decision of the
hearings officer. The appeal is denied.

B.O. 12-3e

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
DCCKET No. 11-ap-0053, (N - -+~ - -

The Roard finds that Mr. _was overpaid

$14,288.96 in railroad retirement annuities for the
year 2006. Furthermore, Mr. — was not
without fault in causing the overpayment and
therefore, he does not satisfy the requirements for
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waiver of recovery of the overpayment mad im.
Finally, the Board finds that Mr.#was
properly assessed a penalty of $1, 786, for his
failure to properly report his earnings. The

appeal 1is denied.
B.O. 12-37

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

DOCKET NO. 11-ApP-0089, —, *ok kK

Mr. -received unemployment insurance benefits
under the Railroad Unemployment Insurance Act,
However, the Board determined that Mr. s worked
for a non-railroad employer during the same period
for which he was paid unemployment benefits. As a
result, Mr. i incurred two overpayments. The
first overpayment was in the amount of 31,037.00
and a second in the amount of $1.088.00. For the
reasons set forth in the decision of the hearings
officer, the Board finds that Mr. [ failed to
show good cause for his failure to timely request
reconsideration, and therefore forfeited his right
to further review of both overpayments. The appeal
is denied.

B.O. 12-38
DECISION IN RAILROAD RETIRE IMS APPEAL
N’I’ NO. 12-AP-0028, MB—** %o &k

The Board finds that the hearings officer was
accurate 1in his analysis that there was an
overpayment and that the overpayment amount of
$7,773.49 is correct. The Board has reviewed the
administrative record and finds that the hearings
officer’s decision, calculation and findings are
supported by the evidence in the record. The Board
affirms and adopts the decision of the hearings
officer that Mrs. was overpaid $7,773.49 and
that recovery of the overpayment should continue
according to prior recovery efforts. The appeal is
denied.
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B.O. 12-39

DECISICON IN RAILROAD RETIREMENT IMS APPEAL
DOCKET NO. 12-AP-0004, ﬂ A-rxkowro
-

The hearings officer found that Mr. WS did not
have good cause for not filing a timely appeal.
The hearings officer did not substitute her lay
view of depression for that of a treating
psychiatrist nor did she make any finding about
whether Mr. JJJJl is disabled under the RRB. Based
on the Boards review of the record, the Board
agrees with the decision of the hearings officex
that Mr. jj did not establish good cause for his
failure to file a timely appeal and therefore, he
forfeited his right to appeal the decision of
reconsideration. The appeal is denied.

B.C., 12-40

DECISION IN RAILRCAD RETIREMENT ACT CLAIMS APPEAL

The Board reviewed the record in the appeal of Ms.
from the decision of the hearings
officer and has considered the argument and
evidence contained therein. Ms, qappealed
the decision of the hearings officer upholiding the
denial of her application for a disability annuity
under the Railroad Retirement Act (RRA) (45 U.S.C.
§ 231 et seqg.). The Board reverses the decision of
the hearings officer for the time period beginning
October 1, 2010. The appeal is grand in part.

B.O0. 12-41

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL
pocker No. 12-ap-0017, | - -

L 2™

Ms. M zppealed the hearings officer’s denial
of waiver of recovery of 5153,105.00 for an
overpayment of spouse annuity benefits. The Board
finds that Ms. smmsl was without fault in causing
the overpayment but that recovery of the
overpayment is not against the purpose of the Act

or against good equity or good conscience. The
Board affirms the decision of the hearings officer
denying the request for walver. The appeal is

denied.
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B.O. 12-42

DECISION IN RAILROAD RETIREMENT ACT CLAIMS APPEAL

WT NO. 11-AP-0097, — Ak kk

Ms. I had appealed the decision of the
hearings officer, in which her application for a
widow’s annuity was denied because the deceased
railroad employee did not have a current connection
with the railroad industry as reguired by the
Railroad Retirement Act (RRA) {45 U.S5.C.§ 231 et
seq. The Board agrees with the hearings officer
that Mr. MR did not have a current connection
with the railroad industry at the time of his
death. Consequently, the Board finds that no
survivor benefits are payable to Ms. Merchant. The
Board affirms and adopts the decision of the
hearings officer. The appeal is denied.
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Mr. N :rplied for his annuity in 1998. The
Agency had notice of his settlement agreement with
the Canadian National/Illinois Central Raijroad.
That agreement credited Mr. with
additional service months for June through December
1998 and March and April 1999. The Agency added
those months to Mr. MM scrvice record, but
did not adjust his annuity beginning date until
years later after his wife applied for an annuity
on April 25, 2009. Based on the specific and
unique circumstances of this case, 