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U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21 Street, NW, Washington, DC 20581
Telephone: (202) 418-5105
Facsimile: (202) 418-5124
www.cffc.gov

FOIA Office

September 18, 2014

RE:  14-00137-FOIA
Various OIG Reports

This is in response to your request dated July 29, 2014, under the Freedom of Information
Act seeking access to various OIG Reports. In accordance with the FOIA and agency policy, we

have searched our records, as of July 29, 2014, the date we received your request in our FOIA
office.

We have located 138 pages of responsive records. I am granting partial access to and am
enclosing copies of, the accessible records. Portions of these pages fall within the exemptions to
the FOIA's disclosure requirements, as explained below.

I am denying access to personal information found in the records. This information is exempt
from release under FOIA Exemption 6, 5 US.C. § 552(b)(6), because individuals' right to privacy
outweighs the general public's interest in seeing personal identifying information. See The Lakin
Law Firmv. FTC, 352 F.3d 1122 (7th Cir. 2003).

If you are not satisfied with this response to your request, you may appeal by writing to
Freedom of Information Act Appeal, Office of the General Counsel, Commodity Futures Trading
Commission, Three Lafayette Centre, 8" Floor, 1155 21* Street, N.W., Washington, D.C. 20581,
within 30 days of the date of this letter. Please enclose a copy of your original request and a copy of
this response.

If you have any questions about the way we handled your request, or about our FOIA
regulations or procedures, please contact Linda J. Mauldin at 202-418-5497.

Wi
Joan E. Fina
Alsgistant General Counsel
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WASHINGTON, DC 20510

August 14, 2008

A. Roy Lavik, Inspector General
Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, NW

Washington, DC 20581

Dear Mr. Lavik:

We are writing to request that you investigate the role of the Commodities Futures Trading
Commission (CFTC) in its capacity as chair of the Interagency Task Force on Commeodity
Markets and its release of the Interim Report on Frude Oil on July 22, 2008. In particular, we
request that you investigate how this report was prepared and why it was released after the CFTC
staff had determined that crincal information upon which it was based was inaccurate. -

We also request that you investigate the suspicious timing of the Interim Report. The
unannounced and unexpected Interim Report was released just a few days before a key Senate
vote on a pending bill related to speculation in the oil markets. The report, which specifically
addressed speculation, appears to have been created and released to influence that Senate vote,
which would be highly improper in our view.

On June 10, 2008, the CFT'C announced the formation of an Interagency Task Force on
Commodity Markets. The Task Force is chaired by CFTC staff and on July 22, 2008 the Task
Force issued an Interim Report on the crude oil market. Notwithstanding a finding that *“the
positions of non-commercial traders in general, and hedge funds in particular, often move in the _
same direction as prices,” the report concluded that the increase in oil prices between January
2003 and June 2008 was largely due to fundamental supply and demand factors. This conclusion
appears to be based, to significant degree, on analyses by CFTC staff of trading positions
included in the CFTC Commitments of Traders Report (COT), including the correlations of
commercial and non-commercial traders to price movements and trading volumes.

However on July 18, 2008, just days before the Interim Report was issued, the CFTC staff issueq
a special aniiouncement revealing that speculative investors played a larger role in oil trading
than the CFTC staff realized. In fact, speculative, non-commercial trading accounted for nearly
half of the oil trading on the New York Mercantile Exchange (NYMEX). In short, CFTC staff
determined that besed upon additional data obtained as a result of a special data call to select
market participants, it had been incorrectly classifying a significant number of non-commercial
trades carried out by a single large trader as commercial. This “reclassification,” which
represented approximately 10% of the NYMEX crude oil futures and options positions,
essentially raises the percent of NYMEX oil trades officially atwributable to speculative investors
to 48% from 38%. Some outside experts believe that the non-commercial rades account for an
even higher percentage and the CFTC is itself continuing to collect information from this special
data call regarding other traders which could further alter this balance.
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We are greatly disturbed that although CFTC staff obviously knew that underlying data used to
prepare the Interim Report was seriously flawed, the Interim Report was nonetheless puablicly
released. Indeed, the CF1C press release announcing the Report (Release 5520-08) states that
the report “for the fisst time, attempts to compile the government’s best available data and
analysis into one report.” In fact, CFTC knew that this data was NOT the government’s best
available data, bat was decidedly flawed data.

Consequently, we request that you investigate the process by which the Interim Report was
prepared and released, including but not limited to the decision on timing of the public release,
the decision to characterize the information contained in the report not only as accurate, but as
the best available data, and to identify the individuals involved in making these decisions. We
also ask you to invesligate and determine whether other flawed data or analyses were used in
preparing the Interim Report.

Because the Interim Report was just that, an inlerim report of an important, ongoing agency
activity, establishing the integrity of CFTC’s management of, and procedures for, conducting
and reporting its analyses of the commodity markets 1s of the greatest national concern. We
therefore expect you to give this request the highest priority. If you believe that yaur office lacks
the necessary investigative resources to conduct this investigation, we stand prepared to work
with the President’s Council on Integrity and Efficiency (PCIE) and the Executive Council on
Integrity and Efficiency (ECIE) — the two interagency coordinating committees for the Federal
Government’s Inspectors General ~ to ensure that you have the resources that you need.

Because the CFTC Task Force activities are ongoing and the Task Force is expected to issue a
final report on oil markets in a matter of weeks, it is imperative that your review of this marter be
completed as soon as possible. We therefore request that you complete your investigation and
report to the Cornmission and Congress on your findings no later than September 12, 2008.

Sincerely,
/%—M) Ftien %’ '44"
a _4-—“'-'_“‘.
Ron Wyden Maria Cantwell
United States Senator United States Senator
o XL Kooy M /\/
Byi#h L. Dorgan Bill Nelson

United States Senator United States Senator
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‘CFTC Commitments of Traders Report - NYME (Futures Only) Page 1 of 19

GULF # 6 FUEL 3.0% SULFUR SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165A
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 6,794
COMMITMENTS
0 0 0 6,619 6,489 6,619 6,489 175 305
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 113)
0 0 0 235 235 235 235 -122 -122
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.0 0.0 97.4 95.5 97.4 95.5 2.6 4.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 38)
0 0 0 27 27 27 27
NY RES FUEL 1.0% SULFUR SWAP - NEW YORK MERCANTILE EXCHANGE Code-021658
FUTURES ONLY POSITIONS AS OF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
___________________________________________ R T T T STeyRyiyioupty [FERORyRRyS RN RPRpR
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 7,179
COMMITMENTS
0 805 0 6,914 6,209 6,914 7,014 265 165
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 217)
0 0 0 222 257 222 257 -5 -40
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 11.2 0.0 96.3 BE.5 56.3 97.7 3.7 2.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 35)
0 2 0 24 23 24 25
EUR 3.5% FUEL OIL RTD CAL SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165E
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R ] i
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 METRIC TONS) OPEN INTEREST: 3,620
COMMITMENTS
0 179 68 3,045 2,891 3,113 3,138 507 482
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 121)
0 16 -9 189 242 180 2459 -59 -128
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 4.9 1.5 84.1 79.9 86.0 86.7 14.0 13.3

http://www.cftc.gov/files/dea/cotarchives/2008/futures/oldnymesf. htm 8/14/2008



ICFTC Commitments of Traders Report - NYME (Futures Only) Page 2 of 19

NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 35)

0 3 3 27 31 30 34
SING FUEL OIXL 180 CAL SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165G
FUTURES ONLY POSITIONS AS OF 07/15/08 |
______________________________________________________________ | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL } POSITIONS
-------------------------- Tl B B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 METRIC TONS) OPEN INTEREST: 3,297
COMMITMENTS
o 60 25 2,682 2,642 2,707 2,727 590 570
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 277)
0 5 -15 229 230 214 220 63 57
PERCENT OF OPEN INTEREST FOR-EACH CATEGORY OF TRADERS
0.0 1.8 0.8 81.3 80.1 82.1 82.7 17.9 17.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 37)
0 2 1 31 30 32 32
NO. 2 HEATING OIL, N.Y. HARBOR - NEW YORK MERCANTILE EXCHANGE Code-022651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl R R RGRTCE T EE
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 42,000 U.S. GALLONS} OPEN INTEREST: 227,987

COMMITMENTS
29,807 15,247 34,629 131,764 154,262 196,200 204,138 31,787 23,849

CHANGES FROM 07/08/08 {(CHANGE IN OPEN INTEREST: 12,649}
1,079 1,930 4,172 6,408 4,589 11,659 10,691 990 1,958

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

13.1 6.7 15.2 57.8 67.7 86.1 82.5 13.9 10.5
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 133)
39 20 kY 65 65 122 109
SING GASOIL SWAP - NEW YORK MERCANTILE EXCHANGE Code-02265J
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- e e R et
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1000 BARRELS) OPEN INTEREST: 7,876
COMMITMENTS
323 200 400 7,103 7,206 7.826 7,806 S0 70
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 276)
25 0 0 325 330 350 330 -74 -54

http://www cftc.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm 8/14/2008



lCFTC Commitments of Traders Report - NYME (Futures Only)

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

4.1 2.5 5.1 90.2 91.5 99.4 99.1
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 43)
2 1 3 29 31 33 34

SING GASOIL/RDAM GASOIL SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY POSITIONS AS OF 07/15/08

Page 3 of 19

Code-02265T

8/14/2008

-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Rl
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 6,490

COMMITMENTS
1,116 516 o 5,149 5,974 6,265 6,490 225 0
CHANGES FRCM 07/08/08 (CHANGE IN OPEN INTEREST: -25)
0 0 0 75 -25 75 -25 -100 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
17.2 8.0 0.0 79.3 92.0 96.5 100.0 3.5 0.0
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 27)
2 2 0 13 16 15 18
NATURAL GAS - NEW YORK MERCANTILE EXCHANGE Code-023651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R B Rttt
LONG | SHORT |{SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{10,000 MMBTU'S) OPEN INTEREST: 964,168
COMMITMENTS
217,143 311,604 303,355 364,433 315,751 884,931 930,710 79,237 33,458
CHANGES FRCM 07/08/08 (CHANGE IN OPEN INTEREST: -7,510)
1,815 7,647 -15,734 2,167 1,673 -11,752 -6,414 4,242 -1,096
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
22.5 32.3 31.5 37.8 32.7 91.8 96.5 8.2 3.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 234)
94 47 86 78 68 218 166
MICHCON BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365A
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL ] TOTAL | POSITIONS
-------------------------- Rl Bt R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 98,340
COMMITMENTS
1,508 7,084 1,690 B6,499 B0,909 89,697 B9, 683 8,643 8,657
http://www cfic.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm



CFTC Commitments of Traders Report - NYME (Futures Only) Page 4 of 19

CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: ~250}
616 -475 -10 -856 115 -250 -366 0 1186

PERCENT OF OPEN INTEREST FOR EACH CATEGCORY OF TRADERS

1.5 7.2 1.7 88.0 82.3 91.2 91.2 8.8 p.9
NUMEBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: i0)
2 1 2 24 24 26 27
PERMIAN BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365B
FUTURES ONLY POSITIONS AS OF 07/15/08 ]
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL 1 COMMERCIAL | TOTAL | POSITIONS
-------------------------- R e R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 69,910
COMMITMENTS
3,067 10,021 3,239 57,031 48,038 63,336 61,317 6,574 8,593
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3,2058)
c -177 387 2,818 2,567 3,205 2,777 0 428
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.4 14.3 4.6 81.6 68.7 90.6 87.7 9.4 12.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: is)
2 2 3 29 24 32 28
M-3 BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365C
PUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S} OPEN INTEREST: 107,270
COMMITMENTS
c EB4 3,687 93,606 94,262 97,293  9B,633 9,977 8,637
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3,352)
0 117 2513 2,439 3,068 2,692 3,438 660 8:1
PERCENT OF QPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.6 3.4 B7.3 87.9 90.7 91.9 9.3 8.1
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 35)
0o 1 1 31 27 32 28
TCO BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365D
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R ] RS LIt
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 94,880

http://www cftc.gov/files/dea/cotarchives/2008/ futures/oldnymesf htm 8/14/2008
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Page 5 of 19

COMMITMENTS
5,704 2,708 214 74,961 80,126 B0,879 83,048 13,981 11,B12
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 388)
0 0 0 1,323 459 1,323 459 -935 -71
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
6.0 2.9 0.2 79.0 84.5 85.3 87.5 14.7 12.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 33)
2 1 1 21 26 24 27
MALIN BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365E
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPCRTABLE
NON- COMMERCIAL ! COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Bt R et
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 49,849
COMMITMENTS
3,020 1,790 5,134 38,106 39,154 46,260 46,078 3,589 3,771
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -48)
0 -364 0 -48 316 -48 -48 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
6.1 3.6 10.3 76.4 78.5 92.8 92.4 7.2 7.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 24)
1 1 1 18 18 20 19

PGE&E CITYGATE BASIS SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES CNLY POSITIONS AS OF 07/15/08

-------------------------------------------------------------- | NONREPORTABLE
NON -COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
__________________________ e s
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 72,162

COMMITMENTS
4,702 3,999 4,086 53,B56 54,225 62,644 62,310 9,518 9,852
CHANGES FRCM 07/08/08 (CHANGE IN OPEN INTEREST: 1,180)
-62  -1,734 1,220 745 749 1,903 235 -723 945
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
6.5 5.5 5.7 74.6 75.1 86.8 86.3 13.2 13.7
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 31}
2 1 1 22 25 25 26
NGPL TEXOK BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365G
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- e B RRRERETEETEFESEEE
http://www.cftc.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm 8/14/2008
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LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 101,457
COMMITMENTS

3,450 3,333 2,963  B9,495 89,677 95,908 95,973 5,549 5,484
CHANGES FRCM 07/08/08 (CHANGE IN OPEN INTEREST: 1,687)
302 -394 172 1,243 2,063 1,717 1,841 ~30 -154
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
3.4 3.3 2.9 88.2 88.4 94.5 94.6 5.5 5.4
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 48}
1 3 3 25 3B 32 42
NGPL MID-CON BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365K
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R L] e

LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | ©LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 116,111
COMMITMENTS

6,004 1,608 6,349 94,173 94,319 106,526 102,276 9,585 13,835
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 720)
4,577 -181 -613  -3,150 970 814 176 -94 544
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
5.2 1.4 5.5 81.1 81.2 91.7 88.1 8.3 11.9
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 34)
2 1 3 23 26 26 30
DEMARC BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365L
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- } NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL ] POSITIONS
-------------------------- R ] R e

LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 56,919
COMMITMENTS

826 2,388 6,381 45,265 37,495 52,472 46,264 4,447 10,655
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 17)
-382 -96 288 173 -156 79 36 -62 -19
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.5 4.2 11.2 78.5 65.9 92.2 81.3 7.8 18.7
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 28)
2 2 4 18 17 22 21

VENTURA BASIS SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY PQSITIONS AS OF 07/15/08

hitp://www.cfic.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm
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-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl B A
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 106,445

COMMITMENTS
6,321 7,863 19,607 79,790 75,306 105,718 102,776 727 3,669
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -1,060)
985 186 -592  -1,423 -744  -1,030 -1,150 -30 90
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
5.9 7.4 18.4 75.0 70.7 99.3 96.6 0.7 3.4
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 30)
4 1 3 17 20 22 23
DOMINION BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365N
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Rttt Rttt
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 60,364
COMMITMENTS
0 39 3,099 50,768 47,853 53,867 50,991 6,497 9,373
CHANGES FROM 07/08/08 {CHARNGE IN OPEN INTEREST: -1740)
0 -307 -253 118 -220 -135 -780 -35 610
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.1 5.1 B4.1 79.3 B9.2 B4.5 10.8 15.5
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 31)
0 1 1 28 26 29 27
WAHA BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-023650
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL |  POSITIONS
-------------------------- R il B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 96,466
COMMITMENTS
1,620 3,045 6,960 82,431 B2,392 91,011 92,397 5,455 4,069
CHARNGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -463)
-2,911 2,767 572 2,773 -1,%34 434 1,405 -897 -1,868
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.7 3.2 7.2 85.5 85.4 84.3 85.8 5.7 4.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 50)
2 3 4 33 35 3B 39

http://www.cftc.gov/files/dea/cotarchives/2008/ futures/oldnymesf.htm 8/14/2008
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TRANSCO ZONE 3 SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY POSITIONS AS OF 07/15/08

Page 8 of 19

Code-023655

8/14/2008

-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
___________________________________________ I g
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 54,721

COMMITMENTS
0 6,171 0 47,711 43,903 47,711 50,074 7,010 4,647
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 0)
o -1,712 0 0 0 0o -1,712 0 1,712
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 11.3 0.0 87.2 80.2 B7.2 91.5 12.8 8.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 22)
0 2 0 17 14 17 16
ALBERTA BASIS SWAP ~ NEW YORK MERCANTILE EXCHANGE Code-035650
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL i TOTAL | POSITIONS
-------------------------- R R R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S} OPEN INTEREST: 118,842
COMMITMENTS
5,723 26,559 16,544 82,075 64,792 104,342 107,895 14,500 10,947
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 454)
426 -285 529 112 385 1,067 629 -613 -175
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.8 22.3 13.9 69.1 54.5 B7.8 90.8 12.2 9.2
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 39)
2 5 6 32 26 38 33
CHICAGO BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 108,575
COMMITMENTS
12,638 500 7,430 80,961 B7,090 101,02% 95,020 7,546 13,555
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -69)
497 500 -931 36 1,663 -398 1,232 329 -1,301
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
11.6 0.5 6.8 74.6 80.2 93.0 B7.5 7.0 12.5
http://www.cfic.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm
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NUMBER OF TRADERS IN EACH CATEGORY ({TOTAL TRADERS: 29)
4 1 4 21 19 26 23
HENRY HUB BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035652
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCIAL } COMMERCIAL | TOTAL | POSITIONS
-------------------------- il B B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 49,771
COMMITMENTS
0 2,108 0 48,791 46,559 48,791 48,667 980 1,104
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 713)
0 2,108 0 713 -935 713 1,173 0 -460
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 4.2 0.0 98.0 93.5 98.0 97.8 2.0 2.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 26)
0 2 0 17 15 17 17
HOUSTON SHIP CH BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035653
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
___________________________________________ I
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 228,576
COMMITMENTS
9,675 2,788 7,013 194,180 205,922 210,868 215,723 17,708 12,853
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 248)
197  -1,604 270 -357 1,558 310 224 -62 24
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.2 1.2 3.1 85.0 90.1 92.13 94.4 7.7 5.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 57)
4 4 5 44 42 51 48
NW PIPE ROCKIES BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035654
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R ] R TR
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU' S} OPEN INTEREST: 235,196
COMMITMENTS
8,528 14,550 16,662 199,469 196,655 224,659 227,867 10,537 7.329
CHANGES FROM 07/0B/0B (CHANGE IN OPEN INTEREST: 1,776)
215 -126 -179 3,359 4,227 3,395 3,922 -1,819  -2,146
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PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

3.6 6.2 7.1 84.8 83.6 95.5 96.9 4.5 3.1
NUMBER OF TRADERS IN BEACH CATEGORY (TOTAL TRADERS: 48)
3 2 3 41 36 46 39
PANHANDLE BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035655
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- i e e B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 236,296
COMMITMENTS
6,325 3,631 15,138 206,038 209,753 227,501 228,522 8,795 7,774
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 1, 958)
-2,220 2,183 10 4,275 -571 2,065 1,622 -107 336
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
2.7 1.5 6.4 87.2 88.8 96.3 96.7 3.7 3.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: €5)
3 3 5 56 53 62 58
SAN JUAN BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035656
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Rl
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 47,797
COMMITMENTS
0 209 3,191 37,498 35,661 40,689 39,061 7,108 B,736
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: B25)
-263 209 342 960 184 1,039 735 -214 90
PERCENT OF OPEN INTEREST FCOR EACH CATEGORY OF TRADERS
0.0 0.4 6.7 78.5 74.6 B5.1 81.7 14.9 18.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 22)
0 1 1 19 14 20 15
SOCAL BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035657
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITICNS
-------------------------- R Rt Bt
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 203,811
COMMITMENTS
19,451 7.462 15,932 162,704 171,717 198,087 195,111 5,724 8,700
http://'www .cfic.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm 8/14/2008
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CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3,378)
751 1,090 715 1,791 1,791 3,257 3,596 121 -218

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

9.5 3.7 7.8 79.8 84.3 97.2 95.7 2.8 4.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 51)
5 1 6 42 43 48 49
TRANSCO ZONE 6 BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035658
FUTURES ONLY POSITIONS AS OF 07/15/08
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
__________________________ T L LT LT
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 58,925
COMMITMENTS
0 4,111 630 48,454 41,469 49,084 46,210 9,841 12,715
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 1,102)
0 -373 €0 207 1,215 267 902 835 200
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 7.0 1.1 82.2 70.4 83.3 78.4 16.7 21.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 28)
0 2 1 23 20 24 22
HENRY HUB GAS SWAP - NEW YORK MERCANTILE EXCHANGE Code-03565B
FUTURES ONLY POSITIONS AS OF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R Rl e R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 3,617,587
COMMITMENTS
1490572 351,451 803,314 1296963 2453773 35900849 3608538 26,738 9,049
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 83,118)
37,453 25,452 21,604 32,217 40,959 91,274 88,015 -8,156  -4,897
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
41.2 9.7 22.2 35.9 67.9 99.3 99.7 0.7 0.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 161}
33 15 44 106 102 155 147
HENRY HUB PENULTIMATE GAS SWAP - NEW YORK MERCANTILE EXCHANGE Code-03565C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- e R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 1,117,523
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COMMITMENTS
119,526 356,993 247,482 746,559 510,550 1113607 1115015 3,916 2,508
CHANGES FROM 07/08/08 {CHANGE IN OPEN INTEREST: 12,728)

-B,221 39,5989 -29,641 50,074 3,078 12,212 13,035 El6 -307

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

10.7 31.9 22.1 66.8 45.7 95.6 95.8 0.4 0.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 90)
26 16 29 44 43 83 76
PJM ELECTRICITY MONTHLY - NEW YORK MERCANTILE EXCHANGE Code-064657
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl Rt et
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{40 MEGAWATT HOURS PER PEAK DAY) OPEN INTEREST: 26, BEO
COMMITMENTS
1,180 240 392 24,539 25,568 26,111 26,200 749 660
CHANGES FROM 07/08/08B {CHANGE IN OPEN INTEREST: -340)
] 0 0 -380 -400 ~380 -400 40 60
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.4 0.9 1.5 91.4 95.2 97.2 7.5 2.8 2.5
NUMBER QOF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 38)
4 1 2 29 31 33 34
NYISO ZONE A LBMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465A
FUTURES ONLY POSITIONS AS OF 07/15/08 ]
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCTIAL | TOTAL | POSITIONS
-------------------------- R R e R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 400 MEGAWATT HOURS) OPEN INTEREST: 11,207
COMMITMENTS
1,280 ] ] 5,607 10,551 10,887 10,951 320 256
CHANGES FROM 07/09/08 (CHANGE IN OPEN INTEREST: 0)
0 ] ] 0 0 0 0 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
11.4 0.0 0.0 85.7 97.7 97.1 97.7 2.9 2.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 20)
1 0 0 10 14 11 14
ISO NEW ENGLAND LMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465H
FUTURES ONLY POSITIONS AS OF 07/1S5/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS

http://www.cftc.gov/files/dea/cotarchives/2008/futures/oldnymesf.him 8/14/2008
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LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(40 MEGAWATT HOURS PER PEAK DAY) OPEN INTEREST: 14,789
COMMITMENTS

3,190 0 337 10,458 13,938 13,985 14,275 B04 514
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 66}
-20 0 0 50 44 30 44 36 22

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

21.6 0.0 2.3 70.7 94.2 94.6 96.5 5.4 3.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 24)
2 0 2 18 18 20 20
PJM CAL MONTH OFF PK LMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465M
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL [ TOTAL | POSITIONS
-------------------------- el ] R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2.5 MEGAWATTS PER OFF PEAK HRS) OPEN INTEREST: 24,072
COMMITMENTS
280 480 480 20,884 21,366 21,644 22,326 2,428 1,746
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -360}
0 0 0 -360 -360 -360 -360 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.2 2.0 2.0 86.8 88.8 89.9 92.7 10.1 7.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 24)
1 1 1 19 18 21 19
NORTH ILL OFF PK LMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465N
FUTURES ONLY PQSITIONS AS OF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R i Rk R C T EECENEEEERE I EerE
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2.5 MEGAWATTS PER OFF PEAK HRS) OPEN INTEREST: 30,090
COMMITMENTS
0 240 480 29,574 28,040 30,054 28,760 36 1,330
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -72}
0 0 0 -72 -288 -72 -288 0 216
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.8 1.6 98.3 93.2 99.9 95.6 0.1 4.4
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 27)
0 1 1 23 20 24 21
CINERGY OFF PEAK LMP SWAP - NEW YORK MERCANTILE EXCHANGE Code -064A02

FUTURES ONLY POSITIONS AS OF 07/15/08
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-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL | TOTAL i POSITIONS
-------------------------- R B R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2.5 MWH X OFF PEAK HOURS PER MONTH) OPEN INTEREST: 9,486

COMMITMENTS
120 0 0 7,970 8,338 8,090 8,338 1,396 1,148
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -120}
0 0 0 -120 -120 -120 -120 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.3 0.0 0.0 84.0 87.9 85.3 87.9 14.7 12.1
NUMBER OF TRADERS IN EACH CATEGORY (TOCTAL TRADERS: 21)
1 0 0 14 14 15 14
CRUDE OIL, LIGHT SWEET - NEW YORK MERCANTILE EXCHANGE Code-067651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R e e hhe] e
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 1,344,411
COMMITMENTS
206,153 187,631 222,910 820,851 833,603 1249914 1244144 94,497 100,267
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 28,133)
-3,608 -15,064 3,318 1,014 13,463 724 1,717 27,409 26,416
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
15.3 14.0 16.6 61.1 62.0 93.0 92.5 7.0 7.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 335)
87 130 136 86 103 268 286

WTI CRUDE OIL CALENDAR SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY POSITIONS AS OF 07/15/08

Code-06765A

8/14/2008

—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON -COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 127,502

COMMI TMENTS

9,937 13,636 3,115 79,071 52,492 92,123 69,243 35,379 58,259
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: )
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

7.8 10.7 2.4 62.0 41.2 72.3 54.3 27.7 45.7
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS : 21)
2 4 5 14 15 19 21
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DUBAI CRUDE ©OIL CALENDAR SWAP - NEW YORK MERCANTILE EXCHANGE Code-06765G
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON -COMMERCIAL | COMMERCIAL | TOTAL | POSITICNS
___________________________________________ |________..______._._|h..u__-___________
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 19,136
COMMITMENTS
900 600 25 18,011 18,311 18,936 18,936 200 200
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 85)
0 0 0 -15 -115 -15 -115 100 200
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.7 3.1 0.1 94.1 95.7 99.0 99.0 1.0 1.0
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 41)
1 2 1 30 28 iz 31
WTI CRUDE OIL FINANCIAL - NEW YORK MERCANTILE EXCHANGE Code-067651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTAELE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 187,405
COMMITMENTS
16,346 22,189 33,071 127,071 122,869 176,488 178,129 10,917 9,276
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -2,006)}
-420 -310  -1,633 225 150 -1,828 -1,793 -178 -213
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
8.7 11.8 17.6 67.9 65.6 94 .2 95.1 5.8 4.9
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 50)
13 11 22 25 25 48 48
BRENT FINANCIAL - NEW YORK MERCANTILE EXCHANGE Code-06765J
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL |  POSITIONS
-------------------------- Rl Rt B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 30,753
COMMITMENTS
1,710 7,386 3,000 23,593 18,157 28,303 28,543 2,450 2,210
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 4,689}
0 5,400 0 5,107 -636 5,107 4,764 -418 -75
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
5.6 24.0 9.8 76.7 59.0 92.0 52.8 B.O 7.2
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NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 22)
1 3 2 15 16 18 20
BRENT-DUBAI SWAP - NEW YORK MERCANTILE EXCHANGE Code-067650
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCIAL | COMMERCIAL i TOTAL | POSITIONS
-------------------------- R B ] R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 5,882
COMMITMENTS
0 600 0 5,882 5,090 5,882 5,690 0 152
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 90)
0 0 0 90 -102 90 -102 0 152
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 10.2 0.0 100.0 86.5 100.0 96.7 0.0 3.3
NUMBER OF TRADERS IN EACH CATEGORY [TOTAL TRADERS: 24)
0 2 0 17 14 17 16
PALLADIUM - NEW YORK MERCANTILE EXCHANGE Code-075651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON -COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 100 TROY OUNCES) OPEN INTEREST: 15,809
COMMITMENTS
10,826 2,897 140 2,548 12,265 13,514 15,302 2,295 507
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -766)
32 -500 14 -B02 -421 -756 -907 -10 141
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
68.5 18.3 0.9 16.1 17.6 85.5 96.8 14.5 3.2
NUMBER OF TRADERS IN EACH CATEGORY ({(TOTAL TRADERS: 105}
53 12 5 16 27 71 42
PLATINUM - NEW YORK MERCANTILE EXCHANGE Code-076651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL [ TOTAL | POSITIONS
___________________________________________ I g
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 50 TROY OUNCES) OPEN INTEREST: 13,943
COMMITMENTS
8,799 2,464 26 2,016 10,519 10,841 13,009 3,102 934
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: ~704)
-253 -79 -4 -356 -419% -613 -502 -91 -202

"
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63.1 17.7 0.2 14.5 75.4 77.8 93.3 22.2 6.7
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 70)
35 7 2 10 19 45 28
GASOLINE BLENDSTOCK (RBOB) - NEW YORK MERCANTILE EXCHANGE Code-111659
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B R
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 42,000 U.S. GALLONS} OPEN INTEREST: 244,161
COMMITMENTS
61,682 14,760 20,543 139,522 197,608 221,747 232,911 22,414 11,250
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -2,209)
-2,804 -417 -464 1,349 -1,421  -1,919  -2,302 -290 93
PERCENT OF OPEN INTEREST FOR EACH CATEGORY COF TRADERS
25.3 6.0 8.4 §7.1 80.9 90.8 95.4 9.2 4.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 181)
62 23 38 77 a7 155 135
SING JET KERC SWAP - NEW YORK MERCANTILE EXCHANGE Code-26265D
FUTURES ONLY POSITIONS AS OF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPCRTABLE
NON-COMMERCTAL | COMMERCIAL | TOTAL [ POSITIONS
-------------------------- Rt R B
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 4,352
COMMITMENTS
200 0 0 4,010 4,342 4,210 4,342 142 10
CHANGES FROM 07/08/08 {CHANGE IN OPEN INTEREST: 600)
0 0 0 700 700 700 700 -100 -100
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.6 0.0 0.0 92.1 39.8 96.7 99.8 3.3 0.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 26)
2 0 0 18 20 20 20

UP DOWN GC ULSD VS HO SPR SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES CONLY PCSITIONS AS OF 07/15/08

Code-022A13

8/14/2008

-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl e ettt EAS LT R CLEE
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 42,000 GALLONS) OPEN INTEREST: 15,739

COMMITMENTS
1,320 254 489 13,657 14,921 15,466 15,664 273 75
http://www cfic.gov/files/dea/cotarchives/2008/futures/oldnymesf.htm
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CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 300}
150 0] o 125 275 275 275 25 25

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

8.4 1.6 3.1 B6.8 94.8 98.3 99.5 1.7 0.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 39)
1 1 1 24 25 26 26
SING JET KERO GASOIL SPR SWAP - NEW YORK MERCANTILE EXCHANGE Code-B6465C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B R e
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 4,645
COMMITMENTS
125 0 0 4,520 4,495 4,645 4,495 0 150
CHANGES FROM 07/08/08 {(CHANGE IN OPEN INTEREST: 300)
0 0 0 300 200 300 200 D 100
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
2.7 0.0 0.0 97.3 96.8 100.90 96.8 0.0 3.2
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 27)
1 0 0 18 16 19 16
3.5% FUEL OIL RDAM CRACK SPR - NEW YORK MERCANTILE EXCHANGE Code-B6565C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R i et et
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 2,692
COMMITMENTS
412 0 0 1,824 2,449 2,236 2,449 456 243
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 49)
32 0 0 -7 10 25. 10 24 39
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
15.3 0.0 0.0 67.8 91.0 83.1 91.0 16.9 9.0
NUMBER OF TRADERS IN EACH CATEGORY ({TOTAL TRADERS: 21)
2 0 0 12 12 14 12
GASOIL CRACK SPR SWAP - NEW YORK MERCANTILE EXCHANGE Code-B6765C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R ] R L LTl EUTT R R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 14,395

http://www.cftc.gov/files/dea/cotarchives/2008/futures/oldnymesf htm 8/14/2008
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COMMITMENTS
1,486 2,253 418 8,783 8,499 10,687 11,170 3,708 3,225
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 791)
0 -33 87 486 264 573 318 218 473
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
10.3 15.7 2.9 61.0 59.0 74.2 77.6 25.8 22.4
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 10}
4 3 3 16 22 20 28
Updated July 18, 2008
http://www.cftc.gov/files/dea’/cotarchives/2008/futures/oldnymesf. htm 8/14/2008
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GULF # 6 FUEL 3.0% SULFUR SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165A
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 6,794
COMMITMENTS
0 0 0 6,619 6,489 6,619 6,489 175 305
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 113)
0 0 0 235 235 2358 235 -122 -122
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.0 0.0 97.4 95.5 97.4 95.5 2.6 4.5
NUMBER OF TRADERS IN EACH CATEGORY ({(TOTAL TRADERS: 38)
0 0 0 27 . 27 27 27
NY RES FUEL 1.0% SULFUR SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165B
FUTURES ONLY POSITIONS AS OF 07/15/048 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL |  POSITIONS
—————————————————————————— T B B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 7,179
COMMITMENTS
0 805 0 6,914 6,209 6,914 7,014 265 165
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 217)
0 0 0 222 257 222 257 -5 -40
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 11.2 0.0 96.3 B6.5 96.3 97.7 3.7 2.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 35)
0 2 0 24 23 24 25
EUR 3.5% FUEL OIL RTD CAL SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165E
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R et R
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 METRIC TONS) OPEN INTEREST: 3,620
COMMITMENTS
0 175 €8 3,045 2,891 3,113 3,138 507 482
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 121)
0 16 -9 189 242 180 249 -59 -128
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 4.9 1.9 B4.1 79.9 86.0 86.7 14.0 13.3

http://www.cftc.gov/files/dea/cotarchives/2008/futures/deanymesf071 508 htm 9/5/2008
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35)
34

NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS:

¢ 3 3 27 il 30

SING FUEL OIL 180 CAL SWAP - NEW YORK MERCANTILE EXCHANGE Code-02165G

FUTURES ONLY POSITIONS AS OF 07/15/08 |

-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL 1 TOTAL | POSITIONS
-------------------------- R Bt B Lt
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 METRIC TONS) OPEN INTEREST: 3,297

COMMITMENTS

0 60 25 2,682 2,642 2,707 2,727 590 570
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 277)

0 5 -15 229 230 214 220 63 57
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

0.0 1.8 0.8 B1.3 80.1 82.1 82.7 17.9 17.3

NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 37)

0 2 1 31 30 32 32

NO. 2 HEATING OIL, N.Y. HARBOR - NEW YORK MERCANTILE EXCHANGE Code-022651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Bl B
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 42,000 U.S. GALLONS) OPEN INTEREST: 227,987
COMMITMENTS
29,807 16,839 36,040 130,353 151,259 196,200 204,138 31,787 23,849
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 12,649)
1,079 3,522 5,583 4,997 1,586 11,659 10,691 990 1,958
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
13.1 7.4 15.8 57.2 66.3 86.1 89.5 13.9 10.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 133)
38 21 40 64 64 122 109
SING GASOIL SWAP - NEW YORK MERCANTILE EXCHANGE Code-02265J
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL |  POSITIONS
-------------------------- e R S Bt
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1000 BARRELS} OPEN INTEREST: 7,876
COMMITMENTS
323 200 400 7,103 7,206 7,826 7.808 50 70
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 2786)
25 0 0 12s 330 350 330 -74 -54
http://www.cftc.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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PERCENT OF OPEN INTEREST FCR EARCH CATEGORY OF TRADERS

4.1 2.5 5.1 90.2 91.5 99.4 99.1
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 43}
2 1 3 29 31 33 34

SING GASOIL/RDAM GASOIL SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY POSITIONS AS OF 07/15/08

Page 3 0of 19

Code-02265T

-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R et B D
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 6,450

COMMITMENTS
1,116 516 0 5,149 5,974 6,265 6,490 225 0
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -25)
0 0 0 75 -25 75 -25 -100 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
17.2 8.0 0.0 79.3 92.0 96.5 100.0 3.5 0.0
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 27)
2 2 0 13 16 15 18
NATURAL GAS - NEW YORK MERCANTILE EXCHANGE Code-023651
FUTURES ONLY POSITIONS AS OF 0(7/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R et hh] Bae ST EE L
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(10,000 MMRTU'S} OPEN INTEREST: 964,168
COMMITMENTS
217,143 317,791 304,703 363,085 308,216 BB84,931 930,710 75,237 33,458
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -7,510)
1,815 13,834 -14,386 819 -5,862 -11,752 -6,414 4,242 ~-1,096
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
22.5 33.0 31.6 37.7 32.0 51.8 96.5 8.2 i.s
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 234)
94 48 87 77 67 218 166
MICHCON BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365A
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R e Rl LS
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 98, 340
COMMITMENTS
1,508 7,084 1,690 86,499 80,%0% B9,697 89,683 8,643 8,657
http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508 . htm
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CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -250)
616 -475 -10 -856 119 -250 -366 0 116
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.5 7.2 1.7 88.0 82.3 91.2 91.2 8.8 8.8
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 30)
2 1 2 24 24 26 27
PERMIAN BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code -02365B
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B ] ELEE AL R CorE
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 69,910
COMMITMENTS
3,067 10,021 3,238 57,031 48,058 63,336 61,317 6,574 8,593
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3,205)
0 -177 387 2,818 2,567 3,205 2,777 0 428
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.4 14.3 4.6 81.6 68.7 90.6 87.7 9.4 12.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 38)
2 2 3 29 24 32 23
M-3 BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
------------------------------------- m-====-=r-----------------| NONREPORTABLE
NON - COMMERCIAL } COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl Bl R SRS LR TEED
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 107,270
COMMITMENTS
3,388 684 3,687 90,218 94,262 97,293 98,633 9,977 8,637
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3,352)
3,388 117 253 -949 3,068 2,692 3,438 660 -86
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
3.2 0.6 3.4 84.1 87.9 90.7 91.9 9.3 8.1
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 35)
1 1 1 30 27 32 28
TCO BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365D
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B B e
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508 . htm 9/5/2008
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(2,500 MMBTU'S) OPEN INTEREST: 54,860
COMMITMENTS
5,704 2,708 214 74,961 80,126 80,079 83,048 13,981 11,812
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3jes)
0 0 Q 1,323 459 1,323 459 -935 -71

PERCENT QOF QPEN INTEREST FOR EACH CATEGORY OF TRADERS

6.0 2.9 0.2 79.0 84.5 85.3 87.5 14.7 12.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 33)
2 1 1 21 26 24 27
MALIN BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365E
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
--------------------------- Rt Bl
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 49,049
COMMITMENTS
3,020 1,790 5,134 38,106 39,154 46,260 46,078 3,589 3,771
CHANGES FROM 07/08/08 {(CHANGE IN OPEN INTEREST: -48)
0 -364 0 -48 316 -48 -48 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
6.1 3.6 10.3 76.4 78.5 92.8 92.4 7.2 7.6
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 24)
1 1 1 18 18 20 19
PG&E CITYGATE BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365F
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B Rt
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) QPEN INTEREST: 72,162
COMMITMENTS
4,702 3,999 4,086 53,856 54,225 62,644 62,310 9,518 9,852
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 1,180}
-62 -1,734 1,220 745 749 1,903 235 -723 945
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
6.5 5.5 5.7 74.6 75.1 86.8 86.3 13.2 13.7
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 31)
2 1 1 22 25 - 2% 26
NGPL TEXOK BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365G
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL ) POSITIONS

http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 101,457
COMMITMENTS

3,450 3,333 2,963 89,495 89,677 95,908 95,973 5,549 5,484
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 1,687)
302 -394 172 1,243 2,063 1,717 1,841 -30 -154
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
3.4 3.3 2.9 88.2 88.4 94.5 94.6 5.5 5.4
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 48)
1 3 3 29 Y| 32 42
NGPL MID-CON BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365K
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R e R

LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 116,111
COMMITMENTS

6,004 1,608 6,349 94,173 94,319 106,526 102,276 9,585 13,835
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 720)
4,577 -181 -613  -3,150 970 814 176 -94 544
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
5.2 1.4 5.5 81.1 81.2 91.7 86.1 8.3 11.9
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 34)
2 1 3 23 26 26 30
DEMARC BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365L
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl R

LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S} OPEN INTEREST: 56,919
COMMITMENTS

826 2,388 6,381 45,265 37,495 52,472 46,264 4,447 10,655
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 17)
~382 -96 288 173 -156 79 36 -62 -19
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.5 4.2 11.2 79.5 65.9 92.2 81.3 7.8 18.7
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 28)
2 2 4 18 17 22 21

VENTURA BASIS SWAP - NEW YORK MERCANTILE EXCHANGE

http://www_cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm
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FUTURES ONLY POSITIONS AS OF 07/15/08 |

-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL |  POSITIONS
-------------------------- R B ] R,
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S} OPEN INTEREST: 106,445

COMMITMENTS
6,321 7,863 19,607 79,790 75,306 105,718 102,776 727 3,669
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -1,060)
985 186 -592  -1,423 -744  -1,030  -1,150 -30 90
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
5.9 7.4 18.4 75.0 70.7 99.3 96.6 0.7 3.4
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 30)
4 1 3 17 20 22 23
DOMINION BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-02365N
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- it e R
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | ©LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 60,364
COMMITMENTS
736 33 3,099 50,032 47,853 53,867 50,991 6,497 9,373
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -170)
736 -307 -253 -618 -220 -135 -780 -35 €10
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.2 0.1 5.1 82.9 79.3 89.2 84.5 10.8 15.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 31)
1 1 1 27 26 29 27
WAHA BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-023650
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl Rl R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 96,466
COMMITMENTS
1,620 3,045 6,960 82,431 82,392 91,011 92,397 5,455 4,069
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -463)
-2,911 2,767 572 2,773 -1,934 434 1,405 -897  -1,868
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.7 3.2 7.2 85.5 85.4 94.3 95.8 5.7 4.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 50)
2 3 4 33 35 18 39

http://www.cftc.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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TRANSCO ZONE 3 SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY POSITIONS AS OF 07/15/08

Page 8 0of 19

Code-023658

______________________________________________________________ | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- i i R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 54,721

COMMITMENTS
0 6,171 0 47,711 43,903 47,711 50,074 7,010 4,647
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: o)
0 -1,712 o 0 0 o -1,712 o 1,712
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 11.3 0.0 B7.2 80.2 87.2 91.5 12.8 B.5
NUMBER OF TRADERS IN EACH CATEGORY ({TOTAL TRADERS: 22)
o 2 0 17 14 17 16
ALBERTA BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035650
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R el R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S} OPEN INTEREST: 118,842
COMMITMENTS
5,723 26,559 16,544 B2,075 64,792 104,342 107,895 14,500 10,947
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 454)
426 -285 529 112 385 1,067 629 -613 -175
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.8 22.3 13.9 6§9.1 54.5 87.8 90.8 12.2 9.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 39)
2 5 6 32 26 38 33
CHICAGO BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl R B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 108,575
COMMITMENTS
12,638 500 7,430 80,961 87,090 101,029 95,020 7,546 13,555
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -69)
497 500 -931 36 1,663 -398 1,232 329 -1,301
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
11.6 0.5 6.8 74.6 80.2 53.0 87.5 7.0 12.5
http://www.cftc.gov/files/dea/cotarchives/2008/futures/deanymesf071 508.htm 9/5/2008
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NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 29)
4 1 4 21 19 26 23
HENRY HUB BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code- 035652
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL |  POSITIONS
-------------------------- R Rt R L e
LONG | SHORT |SPREADS | LONG |} SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 49,771
COMMITMENTS
3,680 2,108 0 45,111 46,559 48,791 48,667 980 1,104
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 713)
3,680 2,108 0 -2,967 -935 713 1,173 0 -460
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
7.4 4.2 0.0 90.6 93.5 98.0 97.8 2.0 2.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 26)
1 2 0 16 15 17 17

HOUSTON SHIP CH BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035653

PUTURES ONLY POSITIONS AS OF 07/15/08

-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- R i R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 228,576

COMMITMENTS
9,675 2,788 7,013 194,180 205,922 210,868 215,723 17,708 12,853

CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 248)

197  -1,604 270 -157 1,558 a1o0 224 -62 24
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

4.2 1.2 3.1 85.0 90.1 92.13 94.4 7.7 5.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 57)

4 4 5 44 42 51 48

MW PIPE ROCKIES BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035654

FUTURES ONLY POSITIONS AS OF 07/15/018 |

-------------------------------------------------------------- | NONREPORTABLE

NON - COMMERCIAL [  COMMERCIAL | TOTAL |  POSITIONS
-------------------------- Rl el

LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S} OPEN INTEREST: 235,196
COMMITMENTS
8,528 14,550 16,662 199,469 196,655 224,659 227,867 10,537 7,329

CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 1,776)

215 -126 -179 3,359 4,227 3,395 3,922 -1,619  -2,146
http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

3.6 6.2 7.1 84.8 83.6 95.5 96.9 4.5 3.1
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 48)
3 2 3 41 i6 46 39
DANHANDLE BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035655
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
__________________________ S L T e L CEEE e
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 236,296
COMMITMENTS
6,325 3,631 15,138 206,038 209,753 227,501 228,522 8,795 7,774
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 1,558)
-2,220 2,183 10 4,275 -571 2,065 1,622 -107 336
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
2.7 1.5 6.4 87.2 88.8 96.3 96.7 3.7 3.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 65)
3 3 5 56 53 62 58
SAN JUAN BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035656
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- el Bl B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 47,797
COMMITMENTS
0 209 3,191 37,498 35,661 40,689 39,061 7,108 8,736
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: B25)
-263 209 342 960 184 1,039 735 -214 99
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.4 6.7 78.5 74.6 85.1 B1.7 14.9 18.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 22)
0 1 1 19 14 20 15
SOCAL BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035657
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rl B R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 203,811
COMMITMENTS
19,451 7,462 15,932 162,704 171,717 196,087 195,111 5,724 8,700
http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 3,378)
751 1,090 715 1,791 1,751 3,257 3,596 121 -218

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

9.5 3.7 7.8 79.8 84.3 97.2 95.7 2.8 4.3
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 51)
5 1 6 42 43 48 49
TRANSCO ZONE 6 BASIS SWAP - NEW YORK MERCANTILE EXCHANGE Code-035658
FUTURES ONLY POSITIONS AS OF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- |
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2,500 MMBTU'S) OPEN INTEREST: 58,925
COMMITMENTS
2,117 4,111 630 46,337 41,469 49,084 46,210 9,841 12,715
CHANGES FROM 07/08/08 {CHANGE IN OPEN INTEREST: 1,102)
2,117 ~373 60 -1,910 1,215 267 902 8135 200
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
3.6 7.0 1.1 78.6 70.4 83.3 78.4 16.7 21.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 28)
1 2 1 22 20 24 22
HENRY HUB GAS SWAP - NEW YORK MERCANTILE EXCHANGE Code-03565B
FUTURES ONLY POSITIONS AS OF 07/15/08 i
-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCTAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rt RE LS E L LR EECER T EEFL T EEorE
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2,500 MMBTU'S) OPEN INTEREST: 3,617,587
COMMITMENTS
1490572 359,248 803,654 1296623 2445636 3590849 3608538 26,738 9,049
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 83,118)
37,453 33,249 21,944 31,877 32,822 91,274 BB,015 -8,156 -4,897
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
41.2 9.9 22.2 35.8 67.6 99.3 99.7 0.7 0.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 161)
33 16 45 105 101 155 147
HENRY HUB PENULTIMATE GAS SWAP - NEW YORK MERCANTILE EXCHANGE Code-03565C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R R i
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT

http://www cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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(2,500 MMBTU'S) OPEN INTEREST: 1,117,523
COMMITMENTS
119,526 373,63% 247,482 746,599 493,854 1113607 1115015 3,916 2,508
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 12,728)
-8,221 56,254 -29,641 50,074 -13,578 12,212 13,035 516 -307

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

10.7 33.4 22.1 66.8 44.2 95.6 99.8 0.4 0.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 90)
26 17 29 44 42 83 76
POM ELECTRICITY MONTHLY - NEW YORK MERCANTILE EXCHANGE Code-064657
FUTURES ONLY POSITIONS AS OF 07/15/08 )
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL" | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R B B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(40 MEGAWATT HOURS PER PEAK DAY) OPEN INTEREST: 26,860
COMMITMENTS
1,310 240 432 24,369 25,528 26,111 26,200 749 660
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -340)
130 0 40 -550 -440 ~380 -400 40 60
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.9 0.9 1.6 90.7 95.0 97.2 97.5 2.8 2.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 38)
5 1 3 28 30 33 34
NYISO ZONE A LBMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465A
FUTURES ONLY POSITIONS AS OF 07/15/08 N
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- ] ] B e
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 400 MEGAWATT HOURS) OPEN INTEREST: 11,207
COMMITMENTS
1,280 0 0 9,607 10,5951 10,887 10,551 320 256
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 0)
0 0 0 0 0 0 0 0 0
PERCENT QOF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
11.4 0.0 0.0 85.7 97.7 57.1 87.7 2.9 2.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 20)
1 0 0 10 14 11 14
ISO NEW ENGLAND LMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465H
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS

http://www.cftc.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(40 MEGAWATT HOURS PER PEAK DAY) OPEN INTEREST: 14,789
COMMITMENTS

3,190 0 337 10,458 13,838 13,985 14,275 804 514
CHANGES FROM 07/08/08 {(CHANGE IN OPEN INTEREST: 66)
-20 0 0 50 44 30 44 36 22
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
21.6 0.0 2.3 70.7 94.2 94.6 96.5 5.4 3.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 24)
2 0 2 18 18 20 20

PJM CAL MONTH OFF PK LMP SWAP - NEW YORK MERCANTILE EXCHANGE
FUTURES ONLY POSITIONS AS OF 07/15/08

Code-06465M

-------------------------------------------------------------- | NONREPORTABLE
NON- COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- Rt B B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2.5 MEGAWATTS PER OFF PEAK HRS) OPEN INTEREST: 24,072

COMMITMENTS
280 480 480 20,884 21,366 21,644 22,326 2,428 1,746
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -360)
0 0 0 -360 -360 -360 -360 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.2 2.0 2.0 86.8 8E.8 89.9 92.7 10.1 7.3
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 24)
1 1 1 19 18 21 19
NORTH ILL OFF PK LMP SWAP - NEW YORK MERCANTILE EXCHANGE Code-06465N
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTAEBLE
NON - COMMERCIAL | COMMERCIAL ] TOTAL | POSITIONS
-------------------------- e R B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(2.5 MEGAWATTS PER OFF PEAK HRS) OPEN INTEREST: 30,090
COMMITMENTS
0 240 480 29,574 28,040 30,054 28,760 36 1,330
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -72)
0 0 0 -72 -288 -72 -288 0 216
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
0.0 0.8 1.6 98.3 93.2 99.9 95.6 0.1 4.4
NUMBER OF TRADERS IN EACH CATEGORY ({TOTAL TRADERS: 27)
0 1 1 23 20 24 21

CINERGY OFF PEAK LMP SWAP - NEW YORK MERCANTILE EXCHANGE

http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm
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FUTURES ONLY POSITIONS AS OF 07/15/08 |

-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R ] R LTk
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{2.5 MWH X OFF PEAK HOURS PER MONTH) OPEN INTEREST: 9,486

COMMITMENTS
120 0 0 7,970 8,338 B,090 8,338 1,396 1,148
CHANGES FROM 07/08/08 {(CHANGE IN OPEN INTEREST: -120)
0 0 0 -120 -120 -120 -120 0 0
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
1.3 0.0 0.0 84.0 B7.9 85.3 87.9 14.7 12.1
NUMBER OF TRADERS IN EARCH CATEGORY (TOTAL ‘TRADERS: 21}
1 0 0 14 14 15 14
CRUDE OIL, LIGHT SWEET - NEW YORK MERCANTILE EXCHANGE Code-067651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL { TOTAL | POSITIONS
-------------------------- T el R
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 1,344,411

COMMITMENTS
210,013 187,631 369,766 670,135 6B6,747 1249914 1244144 94,497 100,267

CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 28,133)
2852 -15,064 150,174 -14%5,702 -133,393 724 1,717 27,409 26,416

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

15.6 14.0 27.5 49.8 51.1 93.0 92.5 7.0 7.5
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 335}
88 130 137 85 102 268 2B6
WTI CRUDE OIL CALENDAR SWAP - NEW YORK MERCANTILE EXCHANGE Code-06765A
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Rttt BTSSRI EE L et
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 127,502
COMMITMENTS
22,477 13,636 8,140 61,506 47,487 92,123 69,243 35,379 58,259
CHANGES FROM 07/08/08 (CHANGE IN QPEN INTEREST: )
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
17.6 10.7 6.4 4B.2 37.2 72.3 54.13 27.7 45.7
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 21)
3 4 6 13 14 15 21
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DUBAI CRUDE OIL CALENDAR SWAP - NEW YORK MERCANTILE EXCHANGE Code-06765G
FUTURES ONLY POSITIQNS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTAELE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
___________________________________________ I
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 19,136
COMMITMENTS
900 600 2% 18,011 18,311 18,936 18,936 200 200
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 85)
0 0 0 -15 -115 -15 -115 100 200
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.7 3.1 0.1 94.1 95.7 99.0 55.0 1.0 1.0
NUMBER OF TRADERS IN EACH CATEGORY (TQOTAL TRADERS: 41)
1 2 1 30 28 32 31
WTI CRUDE OIL FINANCIAL - NEW YORK MERCANTILE EXCHANGE Code-067651
FUTURES ONLY POSITIONS AS QOF 07/15/08
-------------------------------------------------------------- | NONREPORTAELE
NON - COMMERCIAL |  COMMERCIAL | TOTAL | POSITIONS
-------------------------- R e B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS QF 1,000 BARRELS) QPEN INTEREST: 187,405
COMMITMENTS
16,346 30,293 40,399 119,743 107,437 176,488 178,125 10,917 5,276
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -2,006)
-420 7,794 5,695 -7,103 -15,282 -1,828 -1,793 -178 -213
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
8.7 16.2 21.6 63.9 57.3 94.2 95.1 5.8 4.9
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS : 50)
13 12 23 24 24 48 44
BRENT FINANCIAL - NEW YORK MERCANTILE EXCHANGE Code-06765J
FUTURES ONLY PQSITIONS AS QF 07/15/08 |
—————————————————————————————————————————————————————————————— | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TQTAL | POSITIONS
—————————————————————————— R B Rt
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
{CONTRACTS OF 1,000 BARRELS) OFPEN INTEREST: 30,753
COMMI TMENTS
1,710 7.386 3,000 23,593 18,157 28,303 28,543 2,450 2,210
CHANGES FROM 07/08/08 ({CHANGE IN OPEN INTEREST: 4,689)
0 5,400 0 5,107 -636 5,107 4,764 -418 -75
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
5.6 24.0 9.8 76.7 59.0 92.0 92.8 8.0 7.2

http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf71508.htm 9/5/2008
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NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 22)
1 3 2 15 16 18 20
BRENT-DUBAI SWAP - NEW YORK MERCANTILE EXCHANGE Code-067650
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL ] COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R R e
LONG |{ SHORT |SPREARDS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 5,882
COMMITMENTS
0 600 0 5,882 5,090 5,882 5,690 0 192
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 90}
0 0 0 90 -102 90 -102 0 192
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
¢.0 10.2 ¢.0 100.0 B6.5 100.0 86.7 0.0 3.3
NUMBER OF TRADERS IN EACH CATEGORY ({TOTAL TRADERS: 24)
0 2 0 17 14 17 16
PALLADIUM - NEW YORK MERCANTILE EXCHANGE Code-075651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R R
LONG | SHORT |SPRERDS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 100 TROY OUNCES) CPEN INTEREST: 15,809
COMMITMENTS
10,826 2,897 140 2,548 12,265 13,514 15,302 2,295 507
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -766)
32 -500 14 -802 -421 -756 -907 -10 141
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
68.5 18.3 0.9 16.1 77.6 85.5 96.8 14.5 3.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 105)
53 12 5 16 27 71 42
PLATINUM - NEW YORK MERCANTILE EXCHANGE Code-076651
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
—————————————————————————— R Rt BT e
LONG | SHORT |[SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 50 TROY OUNCES) OPEN INTEREST: 13,943
COMMITMENTS
8,799 2,464 26 2,016 10,519 10,841 13,009 3,102 934
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: -704)
-253 -79 -4 -356 -419 -613 ~502 -91 -202
http://www cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071508.htm 9/5/2008
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PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

63.1 17.7 0.2 14.5 75.4 77.8 93.3 22.2 6.7

NUMEER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 70)

35 7 2 10 19 45 2B
GASOLINE BLENDSTOCK (RBOB) - NEW YORK MERCANTILE EXCHANGE Code-11165%
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE

NON- COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R R R e

LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT

(CONTRACTS OF 42,000 U.S. GALLONS) OPEN INTEREST: 244,161

COMMITMENTS
61,682 16,319 20,597 139,468 195,995 221,747 232,911 22,414 11,250

CHANGES FROM 07/08/08B (CHANGE IN OPEN INTEREST: -2,209}
-2,804 1,142 -410 1,295 -3,034 -1,919 -2,302 -290 93

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

25.3 6.7 8.4 57.1 80.3 90.8 95.4 9.2 4.6
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 181)
62 24 39 76 B6 155 135
SING JET KERO SWAP - NEW YORK MERCANTILE EXCHANGE Code-26265D
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL [ TOTAL | POSITIONS
-------------------------- Rt ] ELTISTRLLIIL TR
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 4,352
COMMITMENTS
200 0 0 4,010 4,342 4,210 4,342 142 10
CHANGES FROM 07/0B/0B (CHANGE IN OPEN INTEREST: 600)
0 0 0 700 700 700 700 -100 -100
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
4.6 0.0 0.0 92.1 99.8 96.7 99.8 3.3 0.2
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 26)
2 0 0 18 20 20 20
UP DOWN GC ULSD VS HO SPR SWAP - NEW YORK MERCANTILE EXCHANGE Code-022A13
FUTURES ONLY PQSITIONS AS OF 07/15/08 [
-------------------------------------------------------------- | NONREPORTABLE
NON -COMMERCIAL | COMMERCIAL | TOTAL |  POSITIONS
-------------------------- Rt Bt B
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | ©LONG | SHORT
(CONTRACTS OF 42,000 GALLONS) OPEN INTEREST: 15,739
COMMITMENTS
1,320 254 489 13,657 14,521 15,466 15,664 273 75
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CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 300}
150 ¥ ¥ 125 275 275 275 25 25

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS

g.4 1.6 3.1 g6.8 94.8 9g.3 99.5 1.7 0.5
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 3g)
1 1 1. 24 25 26 26
SING JET KERO GASOIL SPR SWAP - NEW YORK MERCANTILE EXCHANGE Code-86465C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- R Rl
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG |} SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 4,645
COMMITMENTS
125 0 0 4,520 4,495 4,645 4,495 0 150
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 300)
0 0 0 300 200 300 200 0 100
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
2.7 0.0 0.0 97.3 96.8 100.0 96.8 0.0 3.2
NUMBER OF TRADERS IN EACH CATEGORY ({TOTAL TRADERS: 27)
1 0 0 18 16 19 16
3.5% FUEL OIL RDAM CRACK SPR - NEW YORK MERCANTILE EXCHANGE Code-B86565C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON - COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
__________________________ [ === == mmmm e e | m e m e el
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 2,692
COMMITMENTS
412 0 0 1,824 2,449 2,236 2,449 456 243
CHANGES FROM 07/08/08 {(CHANGE IN OPEN INTEREST: 49)
32 0 0 -7 10 25 10 24 39
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
15.3 0.0 0.0 67.8 91.0 83.1 91.0 16.9 9.0
NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS : 21)
2 0 0 12 12 14 12
GASOIL CRACK SPR SWAP - NEW YORK MERCANTILE EXCHANGE Cade-86765C
FUTURES ONLY POSITIONS AS OF 07/15/08 |
-------------------------------------------------------------- | NONREPORTABLE
NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
-------------------------- e Bl
LONG | SHORT |SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT

http://www.cfic.gov/files/dea/cotarchives/2008/futures/deanymesf071 508 . htm 9/5/2008
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(CONTRACTS OF 1,000 BARRELS) OPEN INTEREST: 14,395
COMMITMENTS
1,486 2,253 418 B, 783 8,499 10,687 11,170 3,708 3,225
CHANGES FROM 07/08/08 (CHANGE IN OPEN INTEREST: 791)
0 -33 B7 486 264 573 318 218 473
PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
10.3 15.7 2.9 61.0 59.0 74.2 77.6 25.8 22.4
NUMBER OF TRADERS IN EACH CATEGORY {TOTAL TRADERS: 30)
4 3 3 16 22 20 28
Updated July 18, 2008
http://www . cftc.gov/files/dea/cotarchives/2008/futures/deanymesf071508. htm 9/5/2008
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May 27, 2008

The Honorable Walter Lukken

Acting Chairman

Commodity Futures Trading Commission
Three Lafayette Centre

1155 215t Street, NW

Washington, DC 20581

Dear Acting Chainman Lukken:

As you know, American families, farmers and businesses are currently struggling under the
weight of record-setting fuel prices. With primary jurisdiction over matters related to national
energy policy and energy regulation pursuant to Rule XXV of the Standing Rules of the Senate,
the Committee on Energy and Natural Resources has a keen interest in more fully exploring the
dynamics underlying the current run-up in oil prices.

To date, the Commitice has held two hearings during the 110" Congress related to the role of
speculators in U.S. energy markets. In addition, we have held a number of staff-level mectings
with the Commodity Futures Trading Commussion (CFTC) and other market participants and
observers, to better understand the factors contributing to oil prices that have recently exceeded
$133 per barrel. I recognize that tight oil market fundamentals and geopolitics are important
determtnants of global oil prices. However, I take seriously the testimony of oil industry analysts
who have suggested that supply and demand for physical barrels of oil simpiy cannot fully
explain today’s prevailing oil prices. Moreover, the lack of comprehensive oil trade data has
hampered attempis to quantify the impacts of speculative investment on the prices now imposing
hardships on American consurners.

In particular, 1 remain concerned that the Commission’s assertions to date--discounting the
potential role of speculation in driving up oil prices--have been based on a glaringly incomplete
dala sct. Increasing trading activity in U.S. crude oil takes place on forcign boards of trade
(FBOTs) and in over-the-counter (OTC) markets, for which the CFTC has limited data and
oversipht authority. Similarly, | am concerned that CFTC analyses classify so-called “swap
dealers”—including large investment banks as “commercial” market participants, along side
physical hedgers such as oil companies and airlines, rather than as “non-commercial”
participants. The practice of including investment banks in the commercial participant category
calls into qucstion the CFTC’s continued assertion that non-commercial participants, or
speculators, [ollow rather than lead oil price movements.



Finally, I am troubled by Lhe fact the same level of transparency requirements applicable to
agricularal commodities are not currently applied to energy trading. Given that the CFTC itseif
has recently cited escalating diesel and related grain transportation costs as factors contributing
to divergent agricultural pricing patterns', it would seem that the Commission should exhaust
every remedy at its disposal 10 shed light on current energy market dynamics.

In order to Further our inquiry into these matters, the Commitiee would benefit from a greater
understanding of certain aspects of the CFTC’s oversight of--and statistical analysis in relation o
to~energy commodity markets. As such, I would appreciate your response 1o the attached
questions no later than June 10, 2008.

With questions, please contacW or I of the Energy
Committee staff, at (202) 224 . you Tor your atiention to this request. I look forward
to your timely reply.

Sincerely,

Joff Bifidam k
haipffan /

cc: Commissioner Michael Dunn
Commussioner Jill E. Sommers
Commissioner Bart Chilton

' Statement of Jeffrey Harris, CFTC Chiel Economist, Hearing beforc the Commitiee on Homeland Security and
Government Affairs, U.S. Senate, May 20, 2008.



Questions for the Commodity Futures Trading Commission

Off-Shore Qil Trading:

1.} Tunderstand that the CFTC receives on a weekly basis position data from the British
Financial Services Authority (FSA) related to the West Texas Intermediate {WTI) crude
contract traded on the ICE Futures Europe market--except during the last week of trading
for an expiring contract, when such data is received daily.

a. Are the data received from the British FSA relative to the ICE Futures Europe
WTI contract incorporated into the CFTC’s weekly Commitment of Traders
reports for crude cil? If not, why not? Do any legal barriers exist to doing so?

b. The CFTC testified before the Committee Jast month that “there is no evidence
that position changes by speculators precede price changes for crude oil futures
contracts.”” Did the data underlying this analysis include position information
from ICE Futures Europe WTI contract? If not, why not? If so, what is the break-
down of “commercial” vs. “non-commercial” positions held in ICE Furures
Europe WTI contracts from the period in which the contract was launched in
2006, to the present?

c. Please quantify the volume of intraday trading in the ICE Futurcs Europe WTI
contract since its launch in 2006, with respect to commercial versus non-
commercial market participants.

d. As detailed more fully below, 1 am concemed that CFTC analysis performed
relative 1o the role of “commercial” participants in commodity markets includes
the activities of swap dealers—Ilarge institutional investors that appear to be
classified along side physical hedgers in these markets, such as oil companies and
airlines. Please quantify the share of swap dealer positions held in the ICE Futures
Europe WTI contract, relative to the total share of open interest in the contract,
the share of open interest for other “commercial” and *‘non-commercial™
positions.

e. Please quantify the volume of intraday trading in the ICE Futures Enrope WTI
contract attributable to swap dealers, since the contract’s launch in 2006.

f. Isthe position-related data the CFTC receives from the FSA sufficient to assess
crude-related positions of any sovereign wealth funds participating in the ICE
Futures Europe market? Please quantify this investment and describe any notable
trends.

g. Please provide the Commitice with an account of any cross-border investigation
and enforcement efforts that have spanned energy trading activities on both
domestic markets and Foreign Boards of Trade. To thc cxtent that such

? Statement of Jeffrey Harris, CFTC Chiel Economist, Hearing before the Committee on Energy and Natural
Resources, 1).S. Senate, April 3, 2008.



information might be govemned by existing confidentiality requirements, rest
assured the Committee will make arrangements to ensure this information remains
private and confidential.

The Swap Dealer Loophole:

1.) The Commission has repeatedly testified before Congress that the role of “non-
commercial” participants in crude 0il markets has not significantly changed during the
current period of prolonged run-up in prices. As previously mentioned, this assertion
obscures the fact that swap dealers are, for purposes of CFTC analysis, classified along
side physical hedgers as “commercial” participants in these markets. I found notable the
CFTC’s acknowledgement in testimony before the Committce that “swap dealers now
hold significantly larger positions in crude o0il,” and that “this development has altered the
traditional role of commercial traders” in the oil markets”.

a. Please explain the policy rationale for classifying swap dealers as “commercial”
market participants, along side entities that participate in these markets as
physical hedgers. Is there any current legal barrier to classifying these entities as
“non-commercial” market participants for reporting purposes?

b. The CFTC has tesiified before the Committee that “the non-commercial share of
total open interest has increased marginally from 31 percent to 37 percent over the
past three years™"—a figure that excludes the trading activities of swap dealers.
How has swap dealers’ share of total open intercst grown over the past three
years? How has the share of total open interest grown over the past three ycars
when swap dealers are included in the “non-commercial” category?

¢. Please explain the rules related to “hedging cxemptions,” which may allow
market participants to exceed position limits for trading crude oil. To what extent
are swap dealers eligible for such exemptions, and how often have such
exemplions been granted in crude oil since 2006? Similarly, please quantity the
extent to which market participants granted hedging exemptions for trading the
WTI contract on the New York Mercantile Exchange (NYMEX) hold additional
positions in the ICE Futures Europe WTI contract. (While I understand a single
corporate cniity may have different subsidiaries or affiliates active in each market,
please provide this analysis in a manner that aggregates such positions.)

d. Please quantify the volume of intraday trading in NYMEX WTI crude contract
since 2006, with respect to commercial versus non-commercial market
participants, and swap dealers.

Transparency Requirements and Conflicts of Interest;
1.) Since January 2007, the CFTC has published a supplemental, weckly “Commitment of
Traders” report detailing positions of index traders with respect to 12 agricultural
commodities. In announcing the reporting initiative, the CFTC noted that the new report

Y ibid

* ibid



would incorporate *“...positions of managed funds, pension funds and other institutional
investors that generally seek exposure to commodity prices as an asset class in an
unleveraged and passively-managed manner,” along with the “positions of entities whose
trading predominantly reflects hedging of over-the-counter (OTC) transactions involving
commodity indices—for example, swap dealers holding long futures positions o hedge
short O'STC commodity index exposure opposite institutional traders such as pension
Junds.”
a. Why has the CFTC failed 10 take similar steps to increase transparency with
respect to energy commodities through publication of a supplemental
Commitment of Traders report—particularly with respect to crude oil?

b. Please describe any technical or legal barriers to including in any such
supplemental Commitment of Traders report data relative to positions in the ICE
Futures Europe WTI contract.

2.) Testimony and various press accounts® have recently noted the acquisition of petroleum
storage capacity on the part of institutional investors active in energy commeodity trading
markeits. Such trends lead to concems regarding potential market manipulation strategies.
We note that current CFTC regulations (17 CFR Part 19) require that, with respect to
cerlain agricultural commodity markets, entities that exceed speculative position limits
must file reports with the Commission outlimng their underlying cash positions. Do any
such similar reporting requirements apply with respect to energy commodities? If not,
why not?

3.) Do any conflict-of-interest or insider trading-related regulations apply specifically to
commodity market analysts or firms, analogous to those put in place with respect to
securitics as a result of the Sarbanes-Oxley Act of 2002 (P.L. 107-204)? If so, please
describe such regulations—particularly as they apply to commodity markct analysts
and/or traders employed by investment banks with active proprietary trading operations.

* CFTC News Release, December 5, 2006; hitp://www.cfic.soviewsroom/gencralpressreleases/2006/pri262-
06.htmt

® Davis, A.; Where Has All the Oif Gone?, Wall Strect Journal, October 7, 2007.
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Mnited Dtates DSenate

WASHINGTON, DC 20510

June 9, 2008

The Honorable Walter Lukken

Acting Chairman

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, NW

Washington, DC 20581

Dear Mr. Lukken:

On June 6, the price of oil futures increased nearly $11 per barrel to set a
new record of $138.54. These record increases, which have driven the
average price of gasoline nationwide above $4 per gallon, are huriing
Amencan consumers.

We believe that speculation in oil futures by large institutional investors and
mndex funds 1s inflating the price of oil. The unconstrained and
overwhelming entrance of these new commodity investors, who have bet
more than 99 percent of their funds on pnices rising, must be controlled. We
call on you to use existing speculation limit power 10 consttain the market
distortion resulting from this massive influx of capital, and develop a
regulatory or legislative proposal to limit the size and influence of investor
positions on energy markets.

Recent testimony before numerous Congressional Committees indicates that
between 2000 and 2002, major institutional investors began to view
commodity futures markets as a new “asset class” suitable to be used 1n
large financial portfolios. Since 2000, investment fund managers have come
to beheve that commodity index funds act as a hedge against the nsk of poor
stock market performance and inflabon. As Daniel Yergin, one of the
nation’s leading energy market experts put it: “Oil has become the ‘new
gold’—a financial asset in which investors seek refuge as inflation nses and
the dollar weakens.”

Never before have so many institutional investors made large scale
invesiments in commodity markets, but from 2003 to 2008. investments in
commodity index funds rosc from $13 billion 10 $260 billion. The
umplications for consumers of this shift are potentially devastating. Unlike
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gold, energy and agricultural commodities meet essential needs in the
everyday lives of average Americans, and the potential nisk that investment
strategies will push the price of these goods higher during economic
downtums presents a threat to the public welfare that we do not beheve 15 1n
the best interest of the Amencan public.

Under the Commodity Exchange Act, the Commission must impose
speculation limits on the size of energy trader positions. Crude oil
speculative positions are limited to a total of 20 million barrels of oil and 3
million barrels of 0il in the [ast three days of a contract. However, we
understand that it has been CFTC’s practice to exempt institutional investors
from such limits when investors execute their trades through swaps dealers.

We appreciate your recent step fo review the trading practices for index
traders in the futures markets 1o ensure that this type of trading activity 1s not
adversely impacting the price discovery process, and to determine whether
different practices should be employed. As you conduct this review, we ask
that you explore the following with the goal of ensunng the integrity of the
marketplace:

» Use your emergency powers to prevent instilulional mvestors from
increasing their positions in commodity futures and commodity future
index funds:

» Use the position accountability system to reduce the holdings of any
institutional investor whose positions exceed these levels, even if
those positions are held through swaps dealers;

» Limit exemptions from position limits for “bona fide hedging” to
traders who are hedging risk exposure within the underlying
commodity;

e Exclude the hedging of broad macroeconomic risk being pursued by
nstitutional investors from the definition of a bona fide hedge, and;

* Propose regulations that would linit the size and influence of
Institutional investor positions in commodity markets. and express to
- Congress what additional lepislation would be necessary in order 10
accomplish this end.

JUN @2 Zeee 17:1% enE @A
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We trust that this review will be conducted as expeditiously as possible, and
we hope that you will inform us if it will not be coropleted by mid July. We
have appreciated your efforts to date as Acting Chairman to increase the
level of energy market oversight at the Commission, and we are pleased to
know that you have opened a number of formal investigations into market
manipulation. As the markets continue to evolve, so must our regulation.

Sincerely,

-

Dlanne Feinstem
Umted States Senator

larin’ oA

Mana Cantwell
United States Senator

Ron Wiy

Ron Wyden
United States Senator

CC: Commissioner Michael Dunn
Commassioner Jill E. Sommers
Commissioner Bart Chilton

DF/mbn

TN A2 DAPR 17:14<
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Ted Stevens
United States Senator

United ]
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U.S. Commodity Futures Trading Commission
Three Lafayetie Centre, 1155 21st Straet, NW, Washington, DC 20581

Walter L. Lukken (202) 418-5014
Acting Chairman (202) 418-5550 Facsimile
wlukken@cfic.gov
July 8, 2008

The Honorable Dianne Feinstein The Honorable Ted Stevens

United States Senate United States Senate

Washington, DC 20510 Washington, DC 20510

The Honorable Maria Cantwell The Honorable Olympia . Snowe

United States Senate United States Senate

Washington, DC 20510 Washington, DC 20510

The Honorable Ron Wyden
United States Senate
Washington, DC 20510

Dear Senators Feinstein, Cantwell, Wryden, Stevens, and Snowe:

Thank you for your June 9, 2008 letter concerning the role of institutional investors and
index funds in the oil futures markets. [ share your concerns for the dangers that record increases
in global oil prices pose to our nation’s economy and for the hardships that such increases mean
for individual Americans, particularly those with the least ability to pay such high prices. No
market participant should be allowed to push prices to artificial levels for their own financial
benefit, especially when such manipulation would have a significant impact on consumers.

As conditions in the oil futures market have become increasingly turbulent, the
Commission has taken a series of steps to ensure that futures prices are being set by the laws of
supply and demand rather than by abusive or manipulative practices. On May 29, the
Commission announced a number of energy initiatives, including: (1) an agreement with the
United Kingdom Financial Services Authority to expand information-sharing concerning energy
commodity contracts with U.S. delivery points as well as requirements for position limits and
accountability levels for ICE Futures Europe that are equivalent to U.S. standards; (2) steps to
increase transparency and controls in U.S. energy futures markets, particularly with regard to the
index funds and swap dealers that were the focus of your letter; and (3) the existence of a
nationwide crude oil investigation.




In your letter, you listed five separate actions that the Commission should consider as it
examines the trading practices of index traders. All Commissioners and members of the
Commission’s senior staff have received copies of your letter, and [ have asked that your
sugpestions be explored as we expeditiously consider regulatory steps to take or legislation to
recommend with regard to index funds’ participation in the futures markets.

The Commission has been actively gathering information about the role of index funds in
the markets. In Jate May, the CFTC utilized its special call authorities to gather more detailed
data from swap dealers on the amount of off-exchange index trading in the markets and to
examine whether index traders are properly classified for regulatory and reporting purposes.
Information requests have been issued, and the CFTC expects to receive shortly more detailed
information on index funds and other transactions that are being conducted through swap dealers.
With this data, the CFTC will provide findings to Congress as soon as practicable—and no later
than September 15™ —regarding the scope of commodity index trading in the futures markets and
recommendations for improved practices and controls, should they be required,

On June 10", the Commission held the first meeting of its Energy Markets Advisory
Committee to discuss the role of index traders in the energy futures markets. In light of the
Committee’s expertise on energy market issues, [ will send copies of your letter to all of the
Committee members and welcome any comments they might have on the measures you have
suggested for our consideration.

In addition, the Commission recently announced the formation of an interagency task
force to evaluate developments in commodity markets. The task force — which includes staff
from the CFTC, the Departments of Agriculture, Energy, and Treasury, the Federal Reserve, the
Securities and Exchange Commission, the Federal Energy Regulatory Commission, and the
Federal Trade Commission — will examine investor practices, fundamental supply and demand
factors, and the role of speculators and index traders in the commodity markets. This task force
is meeting regularly and is working to make public a report as soon as possible.

Many of the suggestions in your letter are being actively considered by the Commission
as it gathers this necessary information on index trading in our markets. It is my goal to help
Congress and this agency make informed decisions regarding these evolving markets and we will
continue to expeditiously pursue that end understanding the utmost timeliness of this issue.

Thank you for your leadership on these important issues.

Sincerely,

Wl .

Walt Lukken




U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21st Street, NW, Washington, DC 20581
Telephone: (202) 418-5110
Facsimile: (202) 418-5522

Office of the
Inspector General

MEMORANDUM

TO: A. Roy Lavik
Inspector General

FROM: -

DATE: August 19, 2004

SUBJECT: REPORT On Investigation Of An Allegation
That CFTC Employee May Expose Undercover Operatives To Death.

Introdution-Background

The Office of the Inspector General (OIG) received several phone calls informing us that
actions of CFTC employees might place two undercover FBI agents’ lives at risk. In
conversations with lead attomey in the New York office of the Division of

rdered to file a case

independent of a cooperative crimminal investigation by the FBI.
alleged that a civil case filing by [l who reports to h would

€ principals in-to the possible existence of two FBI undercover operatives. i
further alleges that prior crimminal actions of the principals in ilead Bl believe
that these individuals are very likley to kill the undercover operatives. Base

these assertions
the OIG initiated an investigation to ascertain the likelihood of this claim by

Methodology

The OIG’s goal in initiating this investigation was to acquire sufficient evidence to
determine the validity of s assertion that the lives of two undercover FBI agents
would be endangered by the actions of s directed by & DOE’s

Our understanding of DOE’s operations led us to conclude that we should interview
-hDOE Deputy Director in the Washington office. This was based on the fact that

as a direct working relationship with both -nd

Findings



oot [ - 016 inverviewe [
egarding s allegations that DOE unilaterally proceeding tn its case

i1l jeopardize the lives of two undercover agents. hunequivocally

s claim based on the fact that DOE would first consult with the FBI prior
to it filing any legal action against [l

Second it was s understanding that the FBI may have one

confidential informant and possibly one undercover agent participating in the [Jffinvestigation.
This runs counter to ﬂs claim that there are two FBI agents acting in an undercover
fashion in the investigation.

Third the CFTC’s Division of Enforcement provided the FBI with some

background training regarding the futures industry so that their agents could work undercover in
a matter regarding the hcase. The icase is different from the
case. As part of DOE’s cooperative effort the FBI signed documents, which

released the CFTC of any liability if, an FBI agent were to be injured during their futures
industry investigation.,

Conclusions

As aresult of our conversations with _we conclude that it is
doubtful that two FBI undercover lives will be jeopardized by the actions of CFTC employees in
the New York regional office of the Division of Enforcement. Consequently, we consider this
matter closed.



U.S. COMMODITY FUTURES TRADING CONMMISSION
Three Lafayette Centre
1155 21st Street, NW, Washington, DC 20581
Telephone: (202) 418-5110
Facsimile: (202} 418-5522

Ofiice of lha .
Inspector General
MEMORANDUM
TO: James E. Newsome
Chairman
FROM: A RoyLavik Q Q Cg_
_ Inspector Gener

DATE: May 13, 2004

suBJ ECT: Investigation of the Hiring o[_

In April 2004, the Office of the Inspector General(OIG) learned of management
- difficulties regarding an employee in the Office of Information Resources Management (O]RM)
Further investigation revealed that the individual a convicted felon, was hired as a
Grade 14 Supervisory Information Technology Specialist-Customer Support, a senior position at
the Commodity Futures Trading Commission (CFTC) without awareness of his prior criminal
record.

The OIG’s concemn is that, although this relevant information regardin
criminal convictions was readily available and in plain sight in his Official Personnel Folder
(OPF) stored with other files safeguarded in the Office of Human Resources (OHR) no one in
OHR noticed the information and no action was taken to provide that critical information to the
selecting official. Notwithstanding the fact that led guilty to three counts of
submitting false claims to the U. §., he could have been legally hired at the agency if he had not
misrepresented those facts on a required declaration made when hired. These facts lead us to
question the entire system currently in place for hiring, processing critical information on new
employees, and distributing adequate information to the selecting officials so that they can make
a decision that will benefit the agency. This report provides a background on the hiring of

identifies missed early opportunities for detecting misrepresentations of and
- prescribes remedies for protecting the agency.

BACKGROUND -CHRONOLOGY

: On 996, led guilty in U.S. District Court Eastern
Distirict or virgina to taree counts of submifting false claims to the U. §. and was placed on



probation for three years.! Ot 1998 Senator Grassley, Chairman of the
Subcommitte on Administrative uversizm and the Courts, held hearings on envernmant
employee thefts and described is fraud at the U.S. Department o

On December 4, 2002 Mr- in response to CFTC Vacancy Announcement
Number 03-008, sent by email his resume and by fax a copy of a Standard Form 52, Request for
Personnel Action, relating to his Air Force service as a civilian. A review of the SF 52 indicates
that he separated from the Department of m December 9, 1996, three years later
than the March 1993 date claimed on his resume.

On February 23, 2003, CFTC hired for a supervisory position in OIRM with a
-one year probationary period on the supervisory function. On February 24, 2003,
signed and dated a Declaration of Federal Employment Optional Fonn 306 in which
declare his prior felony convictions. By March 3, 2003, according to OHR documents,
B 25 required to submit a completed Standard Form 85, Questionnaire for Non-Sensitive -
- Positions, to OHR. The filing of the SF 85 is supposed to trigger the taking of fingerprints and
the initiation of a security background check. A copy of the front page of an SF 85 relating to
as found in [l] OPF indicating that the fonn was sent to the Personnel Systenis
Coordinator on March 24, 2003. No explanation was uncovered for the failure to obtain
fingerprints or to initiate the requisite security background check.

failed to

Given that is a reinstated government employee, a request for his Official
Personnel Folder was sent to the Office of Personnel Management (OPM) records center on
April 29, 2003. The OPF was sent to CFTC on May 12, 2003. Shortly after that,

OPF arrived at the CFTC. On tandard Form 50, Notification of Personnel Action,
in plain view, the following is visible: '

“Decision to Separate [from the Department o; for convictions on three
felony counts of submitting false claims to the U.5.”

Upon receipt of OPF, OHR staff placed CFTC-generated material m-
PF and then filed it away in OHR offices in a locked cabinet in a locked room. The
OPF was not given to immediate supervisor, for review.

d his

_ . In June 2003, initial employee relations problems surfaced betw:
supervisor, m Employee relations problems persisted during the quarter of
2003 and esc 0 1he point that his supervisor expressed a desire to take action against
I On October 26, 2003, the CFTC Security Officer remindad# thatfiffis

required to complete the Standard Form 85P, Questionnaire for Public Trust Positions, and
promptly submit it to OHR. In November 2003, National Finance Center computer tickler file

alerted f the upcoming end to upervisory probationary period. i
OHR Operations, aware o
0 TeVIEwW ember 15, 2003,

employee relations problems, decided
convictions stat i s OPF stored in O

discovered the felony
ce of Human Resources of his findings.

immediately informed

! Case Number 1:96CR00225-001 Date of Judgment November 1, 1996

2



. existed for early detection of

On December 24, 2003, fingerprints were taken at the CFTC by the
Security Officer. The Security Officer stated that Jfwas not aware at this time o
felony convictions. fingerprint and security background check documents were
then sent to the Office of Personnel Management Investigations Service for processing.

On February 2, 2004, the CFTC Security Officer used the newly acquired PIPS -
(Personnel Investigation Processing System) to detect possible derogatory information :
uncovered in the course of processing&background.investigation. The Security
Officer immediatley notified the Director, OHR of his findings. However the OHR did

not inform the f I knowledge of the felony convictions of
I diSOlOSGd i.n OPF. Soon the'l'F:lﬁ‘Pf YR ctaff ronsitvrad annencral $A vriarer
files located at the Department of

Feb 13, 2004, OI']R. Smﬁ con_ﬁmedl— 1Ny clnnvicnn gy gy v]ewu]g-
ﬂrecord at the Department of

o _eceivéd authorization from OHR and delivered official documents
proposing to terminate _ _was escorted off the premises on February 17,

2004,

MISSED OPPORTUNITIES

We identified the follgwing as breakdowns in the new hire system where opportunities
E misrepresentations to the staff at the CFTC. -

1. Failare To Process I Standard Form 85, Questionnaire for Non-
Sensitive Positions - OHR received Standard Form 85, .
Questionnaire for Non-Sensitive Positions, and failed to take his fingerprints and
initiate the background investigation. If the documents had been collected and
sent to OPM for processing as required, isrepresentations could
have been detected by June 2003.

2. Failure To Supply Official Personnel Folder To Selecting Official- The
selecting official has a direct interest in securing accurate and timely information
on new employees. Therefore, when the OPF arrived in May 2003, it should have
been given to the selecting official who would have most likely detected the
felony convictions prominently stated in the OPF. The selecting official had the
greatest interest in hiring a suitable employee. OHR’s interest was in simply
obtaining the OPF and not necessarily reviewing its content. Co ently, it
failed to immediately detect derogatory information prominent in
folder. This is particularly significant in the hiring of grades 14 and above.

3. General Policy Of Sequestering OPF Is Contrary To The Best Interest Of
The CFTC- A goal of the CFTC is to hire quality individuals to promote the
interests of the agency as mandated by Congress. Our legal research found no-
regulation which bars the selecting official from reviewing a new employee’s
OPF. His need to know all relevant infonmation regarding a new employee
‘entitles him to the OPF. In fact, not viewing the OPF has led to the hiring and




retention of a convicted felon who was identified by a prominent Senator as an
example of government employee fraud. The person who most directly lives with
his decision should have the most relevant information available as soon as
possible, OHR’s policy of not notifying managers of its receipt of the OPF of
newly hired employees frustrates this goal. Further, as in this case, it can
embarrass the Commission.

CONCLUSIONS AND RECOMMENDATIONS

As a result of this investigation, we conclude that the present system in OHR is faulty and
must be repaired. Specifically, selecting officials must be given unconditional and timely access
to the Official Personnel Folder of new employees so0 that they can evaluate its content to

" determine if their hiring decision was based on complete and accurate information. Our review
of the legal requirments imposed by OPM on the receipt and storage of the OPF reveals that
there are no legal impediments to the release of the OPF to the selecting official. To achicve this
purpose, the Office of the Inspector General recommends that the Office of Human
Resources:

e Personally review the Official Personnel Folder of each recently hired employee who is
grade CT-14 and above to determine if the Official Personnel Folder contains pertinent
derogatory information or if the contents of the Official Personnel Folder are inconsistent
with the claims in the employee’s application documents;

Inform the selecting official of the results of that review; '
Establish a procedure for notifying the selecting official (a sample nohﬁcatlon/request for
~ access letter is attached) when the Official Personnel Folder relating to a recently hired
employee is received by CFTC, infonming the selecting official of his right to review the
Official Personnel Folder, and asking if the selecting official would like to review the
Official Personnel Folder; and ' _

o Upon receipt of a request from the selecting official to review the Official Personnel
Folder, deliver the original Official Personnel Folder to the selecting official’s office for
review by that official and refurn to the Office of Human Resources within three business.
days.

The tnformation that had been separated from the Department of

or convictions on three felony counts of submitting false claims to the U.8.”
wrauavw 0 the Office of Human Resources in May 2003. The policy of the
keeping the original OPF locked up in OHR led directly to the continued ignoranc

was -
OHR of

information. the OHR was notified on December 15, 2003 by the HR
Operations that OPF contained informati “convictions on three felony
counts.” id not share this information with but rather allowed [JJj

to initiate a security background check on on December 24, 2003
in complete ignorance of the material discovered in OPF. Not until the Security
Officer checked the newly acquired PIPS 04 did-discover that there
was possible derrogatory information on Not until his February 13, 2004 review of
the Air Force files did the elony convictions --

information already in the possession of OHR back in December 2003,



More importantly and symptomatic of m s continuing secrecy obsession, even
ervisor was kept in ignorance of the information contained in ﬂ

This pattern of excessive secrecy maintained by OHR which kept important
information not only from the selecting official but also ﬁ‘oHis the -
base cause of the difficulties which arose in the hiring of - The Office of the
Inspector General recommends that the Chairman: _

e Take disciplinary action against Office of Human Resources for -
culpability in creating and maintaining an atmospbere of excessive secrecy which keeps
information from officials who need it to perform their functions.

Attachment



OPF Availability Notification and Req uest Form

The Official Personnel Folder (“OPF”) for (name)
who recently has been hired by the Commeodity Futures Trading Commission in (d.msmn
or office) _ , has been forwarded to
the Office of Human Resources (“OHR”) by (name’s) .
former employer, (agency) .

As the selecting official with respect to the above employee, his or her OPF may.
be disclosed to you when necessary to obtain information relevant to an agency decision
to retain that employee.’

Please indicate whether or not you wish to review the OPF and forward this form
to the Office of Human Resources. If you mark, “Yes”, the original OPF will be
delivered to you for review in your office. Please return the OPF to OHR with threc

~ business days.
. No.

. Yes. 1 need to obtain information contained in the above OPF that is relevant
to my decision to retain the above-referenced employee.

Selecting Official

Title

Division

Date

! An individual’s OPF is covered by the Privacy Act, 5 U.S.C. § 5524, because it is contained in a “system
of records” as defined in the Privacy Act. 5 U.S.C. § 552a(a)(5). However, disclosure is permissible in the
circumstances described above under an exception to the Privacy Act that permits disclosure for a “routine
use.” 5U.S.C. § 552a(b}(3). The routine use applicable here is provided in the systein of records that
includes the contents of an OPF, i.e., OPM/GOVT-1. Under OPMfGOVT-l routine use (1), the OPF may
be disclosed “wheu necessary to obtain information relevant to an agency declslon to hire or retain an

employee...



U.S. COMMODITY FUTURES TRADING COMMISSION

Three Lafayenia Centre
1155 21st Straet, NW, Washington, DC 20581
Tetephone: (202) 418-5110
Facsimile: (202) 418-5522

June 17, 2002

OFFICE OF
INSPECTOR GENERAL

TO: The Commission

FROM: A. Roy Lavik Q (Z £
ra

Inspector Gene

SUBJECT: Report of Investigation of Potential Conflict of Interest re: Madge A. Bolinger

In a seriatim concurrence completed February 5, 2002, the Commission asked its
Inspector General to commence an investigation to assure that Madge A. Bolinger, from the time
of her beneficial acquisition of prohibited financial interests (October 6, 2000), had not violated
federal conflict of interest law and regulations. In response to that request, the Inspector General
conducted an investigation. The objective of the investigation was as follows:

To investigate and report to the Commission factual findings with respect to
whether Madge Bolinger has, since her beneficial acquisition of prohibited
financial interests, participated personally and substantially, through decision,
approval, disapproval, recommendation, the rendering of advice, investigation, or
otherwise in a judicial or other proceeding, application, request for a ruling or
other determination, or other particular matter in which, to her knowledge, she or
her spouse had a financial interest and in which the particular matter would have
had a direct and predictable effect on that interest. See 18 U.S.C. 208; 5 CFR
2635.401 et seq. and 2640.103.

The Office of the Inspector General (OIG) first reviewed the holdings reported in Ms.
Bolinger’s SF 278, Public Financial Disclosure Report, for calendar year 2000 and checked firms
associated with those holdings against National Futures Assaciation records to identify firms,
subsidiaries and affiliates that are regulated by the Commission and which would therefore
indicate prohibited holdings. Next, using the biweekly status reports, the Office of the Executive
Director Project List, and the Office of the Executive Director (OED) Listing of Orders,
Interagencies, and Contracts, the OIG identified all matters on which the Office of the Executive
Director worked from October 6, 2000 until February 5, 2002 and those firms associated with
those matters. The listing of those firms was checked against National Futures Association
records to identify firms, subsidiaries, and affiliates that are regulated by the Commission. The
list of firms, subsidiaries and affiliates identified in the holdings were matched against the list of
firms, subsidiaries and affiliates identified in matters on which the OED worked since October 6,
2000. No matches were identified.



The OIG determined that, during her tenure as Acting Deputy Executive Director and as
Acting Executive Director, Ms. Bolinger worked on no matters which concerned any entity
related to the holdings of the trust in which she has a beneficial interest. The OIG also
determined that during this time, Ms. Bolinger did not personally and substantially participate in

any matters of general applicability to the futures industry which would have had a direct and
predictable effect on her interests,

Accordingly, this investigation is closed.



U.S. COMMODITY FUTURES TRADING COMMISSION
Three Lafayette Centre
1155 21st Street, NW, Washington, DC 20581
Telephone: (202) 418-5110
Facsimile; (202) 418-5522

Office of the
Inspector General

CONFIDENTIAL MEMORANDUM

TO: Commissioner Helum
Commissionar Friclenn

FROM: A. Roy Lavil
IDSpCC[OI’ GEJL\A ai

DATE: June 12, 2002

RE: Conflict of Interest Referral under the Commodity Exchange Act, the
Commission’s Part 140 Conduct Rules, Federal Ethics Recgulations and 18 U.S.C.
§ 208

Pursuant to a scriatim concurrence signed on February 8, 2002 (“seriatim concurrence™),
the Commission askced me to commence an invectioation and rennrt to the Commission my
factual findings with respect to whethe

(1) participated personally and substantially in particular matters in
which he knew he had a financial intercst, in violation of 18 U.S.C.
§ 208; and/or

(2) willfully and knowingly failed to rcport his financial interest in a
limited partnership and distributions in the limited partnership on his
annual financial disclosure reports in violation of 5 C.F.R.

§ 2634.701.
Seriatim concurrence (CFTC Feb. §, 2002).

[ ve concluded my inquiry into this mattcr. This report is set {orth in three sections,
The first section {pages 2-13) sets forth the pertinent legal background against which 1 conducted
my investigation. The sccond section (pages 13-25) presents my factual findings. The third
section (pages 25-28) contains some concl -~~~ -~~~ -~*s. These findings should enable the
Commission to make a determination abou 1 this matter.



PERTINENT LEGAL BACKGROUND

L 18 U.S.C. §208
In pertinent part, 18 U.S.C. § 208 provides:

(a) Except as permitted by subsection (b) hereof, whoever,
being an officer or employee of the executive branch of the United
States Government, or of any independent agency of the United
States, . . . participates personally and substantially as a
Govemnment officer or employee, through decision, approval,
disapproval, recommendation, the rendering of advice, investigation,
or otherwise, in a judicial or other proceeding, application, request
for a ruling or other determination, contract, claim, controversy,
charge, accusation, arrest, or other particular matter in which, to his
knowledge, he [or] his . . . general partner . . . has a financial
interest—

Shall be subject to the penalties set forth in section 216 of this title.
(b) Subsection (a) shall not apply--

(2) if, by regulation issued by the Director of the Office of
Government Ethics, applicabie to all or a portion of all officers and
emnployees covered by this section, and published in the Federal
Register, the financial interest has been exempted from the
requirements of subsection (2) as being too remote or too
inconsequential to affect the integrity of the services of the
Govemnment officers or employees to which such regulation applies

18 U.S.C. § 208.

A. “Particular Matter”

As interpreted by the Office of Government Ethics (“OGE”), the term “particular matter”
in 18 U.S.C. § 208 includes

only matters that involve deliberation, decision, or action that is
focused on the interests of specific persons, or a discrete and
identifiable class of persons. The term may include matters which
do not involve formal parties and may extend to legislation or policy
making that is narrowly focused on the interests of a discrete and
identifiable class of persons. It does not, however, cover
consideration or adoption of broad policy options directed to the

_ interests of a large and diverse group of persons . . . .

5 C.F.R. § 2640.103(a)(1) (2001); 5 C.F.R. § 2635.402(b)(3).



As OGE explained in a recent letter to the CFTC, regulations that affect an entire discrete
industry are “particular matters” for purposes of 18 U.S.C. § 208. In its letter, OGE addressed
the extent to which 18 U.S.C. § 208 required a former CFTC General Counsel who owned
Morgan Stanley Dean Witter & Company (“MSDW?”) securities to recuse himself from matters
at the CFTC, pending his divestiture of those prohibited holdings. OGE explained that “[i]t is
well established that the ‘particular matters’ covered by section 208 do not have to involve
specific parties” and that section 208 “applies to matters that are focused on the interests of ‘a
discrete and identifiable class of persons.”” Letter dated Mar. 2, 2000 from OGE to Laura
Richards, Counsel to the Chairman and Alternate Designated Agency Ethics Official
(“ADAEQ”) (“OGE Letter”) at 2, citing 2 Opinions of the Office of Legal Counsel 151 (1978); 5
C.FR. § 2640.103(a)(1) (Example 3, involving rules that apply to all pharmaceutical
companies); and 5 CF.R. § 2635.402(b}(3) (Example 2, involving rules that apply to all trucks
on interstate highways).

" OGE further wrote that the “General Counsel [is] . . . a central figure in resolution of all
policy decisions by the [CFTC]” and it “presumc[d]” that the particular matters on which the
General Counse] would be called to participate in “may well include at least some particular
matters of general applicability, such as legislation, policy-making, and rule making, that are
Jfocused on the regulated industry of which MSDW is a member.” Id. (emphasis added). Asa
result, OGE speculated that, due to the “centrality of [the General Counsel’s] role in resolving all
CFTC policy matters, it is conceivable that his recusal from ali particular matters affecting the
industry of which MSDW is 2 member could significantly affect his ability to perform the duties
of his position.” Jd. at 3.

B. “Financial Interest”

As interpreted by OGE, the term “financial interest” in 18 U.S.C. § 208(a) mneans “the
potential for gain or loss to the employee . . . as a result of governmental action on the particular
matter. The disqualifying financial interest might arise from ownership of certain financial
Instruments or investtments such as stock, bonds, mutual funds or real estate.” 5 C.F.R.

§ 2640.103(b).

C. “Direct and Predictable Effect” on a Financial Interest

OGE has interpreted 18 U.S.C. § 208 to prohibit an employee fromn participating
personally and substantially in particular matters in which, to his knowledge, he has a financial
interest if the particular matter will have a “direct and predictable effect on that interest.” 5
C.F.R. § 2635,402(a). A particular matter will have a “direct” effect on a financial interest if

there is a close causal link between any decision or action to be
taken in the matter and any expected effect of the matter on the
financial interest. An effect may be direct even though it does not
occur immediately. A particular matter will not have a direct effect
on a financial interest, however, if the chain of causation is
attenuated or is contingent upon the occurrence of events that are



speculative or that are independent of, and unrelated to, the matter.
A particular matter that has an effect on a financial interest only as a
consequence of its effects on the general economy does not have a
direct effect within the meaning of this subpart.

5 C.F.R. § 2635.402(6)(1)().

A particular matter will have a “predictable effect” on a financial interest “if there is a
real, as opposed to a speculative possibility that the matter will affect the financial interest. It is
not necessary, however, that the magnitude of the gain or loss be known, and the dollar amount
of the gain or loss is immaterial.” 5 C.F.R. § 2635.402(b)(1)(ii).l

D. Participating “Personally and substantially”

The prohibition in 18 U.S.C. § 208 applies only to employees who participate “personally
and substantially” in a pertinent particular matter. OGE has adopted the following inferpretation
of that language:

To participate personally means to participate directly. It
includes the direct and active supervision of the participation of a
subordinate in the matter. To participate substantially means that
the employee’s involvement is of significance to the matter.
Participation may be substantial even though it is not determinative
of the outcome of a particular matter. However, it requires more
than official responsibility, knowledge, perfunctory involvement, or
involvement on an admimstrative or peripheral issue. A finding of
substantiality should be based not only on the effort devoted to a
matter, but also on the importance of the effort. While a series of
peripheral involvements may be insubstantial, the single act of
approving or participating in a critical step may be substantial.
Personal and substantial participation may occur when, for example,
an employee participates through decision, approval, disapproval,
recommendation, investigation or the rendering of advice in a
particular matter.

5 C.F.R. § 2635.402(b)(4).

E. Mens Rea Elements of 18 U.S.C. § 208

“Section 208(a) is a strict liability offense statute.” United States v. Hedges, 912 F.2d
1397, 1400-02 (1 1™ Cir. 1990). A “[s]trict liability crime is defined as a ‘crime that does not
require a mens rea element, such as speeding or attempting to carry a weapon aboard an

! Although the OGE Letter stated that the former CFTC General Counsel would have to recuse
himself from CFTC matters that have a “direct and predictable effect on his financial interest,” it
did not elaborate on that particular element of 18 U.S.C. § 208.



aircraft.”" United States v. Hernandez-Landaverde, 65 F.Supp.2d 567, 571 n.3 (8.D. Tex. 1999),
citing Black's Law Dictionary 378 (7th ed.1999).

Only omne ¢lement in Section 208 carries an intent element. Specifically, Section 208(a)
prohibits an employee from participating in particular matters in which, “to his knowledge, he
. . . has a financial interest.” 18 U.S.C. § 208(a), therefore, “specifically places the mental state
requirement of knowledge in the last element and thus requires that the government official have
knowledge of the conflicting financial interest.” Hedges, 912 F.2d at 1401. As to the other
elements of the offense, Section 208 “does not require a mental state.” Id. at 1402. Section 208
“sets forth an objective standard of conduct which is directed not only at dishonor, but also at
conduct which tempts dishonor.” Id. (citing United States v. Gorman, 807 F.2d 1299, 1304 (6®
Cir. 1986)).

In criminal offenses, to act "knowingly” is to act with ‘“knowledge of the facts that
constitute the offense’ but not necessarily with knowledge that the facts amount to illegal
conduct, unless the statute indicates otherwise.” United States v. Barbosa, 271 F.3d 438, 457 (3d
Cir. 2001), citing Bryan v. United States, 524 U.S. 184, 193 (1998); United States v. Lynch, 233
F.3d 1139, 1143 (9" Cir. 2000). “{T]he legal definition of ‘knowledge’ includes the deliberate
avoidance of knowledge.” United States v. Carillo, 269 F.3d 761, 769 (7™ Cir. 2001), citing
United States v. Craig, 178 F.3d 891, 896 (7th Cir. 1999). This principle is the “conscious
avoidance” doctrine:

The conscious-avoidance doctrine is that, with respect to an
offense in which the defendant's knowledge of a given fact is an
element, the knowledge element is established if the factfinder is
persuaded that the defendant consciously avoided leamning that fact
while aware of a high probability of its existence, unless the
factfinder is persuaded that the defendant actually believed the
contrary. The rationale for imputing knowledge in such
circumstances is that one who deliberately avoided knowing the
wrongful nature of his conduct is as culpable as one who knew.

United States v. Finkelstein, 229 F.3d 90, 95 (2d Cir. 2000) (citations omitted).

F. Regulatory Exemptions from 18 U.S.C. § 208

An employee who would otherwise be disqualified by 18 U.S.C. § 208(a) may be
permitted to participate in a particular matter “where the otherwise disqualifying financial
interest is the subject of a regulatory exemption.” 5 C.F.R. § 2635. 402(d) OGE has adopted
several regulatory exemptions that are relevant to this matter.

? We have not located any cases involving 18 U.S.C. § 208 that apply the conscious avoidance
doctrine.



1. Exemptions for Interests in Securities

Prior to April 18, 2002, OGE permitted an employee to participate in any particular
matter involving specific parties in which the disqualifying financial interest arises from the
ownership by “the employee, his spouse or minor children” of securities if “(1) [t]he securities
are publicly traded . . . and (2) [tJhe aggregate market value of the holdings of the employee . . .
in the securities of all entities does not exceed $5,000.” 5 C.F.R. § 2640.202(a) (2001).> In
addition, OGE permits an employee to participate in any “matter of general applicability, such as
rulemaking, in which the disqualifying financial interest arises from the ownership by *“the
employee, his spouse or minor children of securities . . . if: (i} [t]he securities are publicly traded

. the market value of which does not exceed: (A) $25 000 in any one such entity; and
(B) $50,000 m all affected entities.” 5 C.F.R. § 2640.202(b) (2001) (to be recodified as 5 C.F.R.
§ 2640.202(c)).

These de minimis exemptions, however, do not apply “to any financial interest held or
acquired by an employee . . . in violation of a statute or agency supplemental regulation issued in
accordance with 5 CF.R. § 2635.105.” 5 C.F.R. § 2640.204. Prior to February 8, 2002, and for
the entire period of time relevant to this inquiry, CFTC Rule 140.735-2(b)(3) provided:

(b) No Commission member or employee shall:

* K ok

(3) Have a beneficial interest, through ownership or securities
or otherwise, in any person regulated by the Commission, such as a
contract market or clearinghouse member thereof, a registered
futures commission merchant, any person associated with a futures
commission merchant or with any agent of a futures commission
merchant, floor broker, commodity trading advisor or commodity
pool operator, or any other person required to be registered in a
fashion similar to any of the above under the Commodity Exchange

Act or pursuant to any rule or regulation promulgated by the
Commission.’

? Effective April 18, 2002, this de minimis exemption has been raised from $5,000 to $15,000.
Exemption Amendments Under 18 U.S.C. 208(b)(2), 67 Fed. Reg. 12,443, 12,445 (Mar. 19,
2002).

* OGE i]_:tentionally‘excluded the interests of an employee’s general partner from these two de
minimis exemptions. See 61 Fed. Reg. at 66,835 (stating that *‘other provisions in the rule
provide broader exemptions” for the interests of general partners).

5 Former CFTC Rule 140.735-2 was cross-referenced in the CFTC’s supplemental standards of
ethical conduct that was issued in accordance with 5 C.F.R. § 2635.105. See 5 CF.R.

§ 5101.102 (2002); Supplemental Standards of Ethical Conduct for Employees of the CFTC, 58
Fed. Reg. 52,637 (Oct. 12, 1993).



17CFR:§ 140.73“5-2(b)(3) (2001) (footnotes omitted). Such a prohibition applied to CFTC
employees unless “comﬁpelling countervailing reasons” warranted an exemption. 17 C.F.R.
§ 140.735-2(a) (2001).

¢ On February 8, 2002, the CFTC adopted new regulations that loosened the restrictions on
CFTC employees concerning the financial interests that they may acquire and retain. New
CFTC Rule 140.735-2a(b)(1) still contains a prohibition on holding certain financial interests:

(b) Prohibitions. Except as otherwise providéd in this
subsection, no member or employee of the Commission shall:

(1) Have a financial interest, through ownership or securities
or otherwise, in any person registered with the Commission
(including futures commission merchants, associated persons and
agents of futures commission merchants, floor brokers, commodity
trading advisors and commodity pool operators, and any other
persons required to be registered in a fashion similar to any of the
above under the Commodity Exchange Act or pursuant to any rule
or regulation promulgated by the Commission), or any contract
market, board of trade, or other trading facility, or any clearing
organization subject to regulation or oversight by the Commission.

Regulation Concerning Conduct of Members and Employees and Former Members and
Employees of the Commission, 67 Fed. Reg. 5940 (Feb. 8, 2002) (to be codified at 17 C.F.R.

§ 140.735-2a(b)(1)) (footnotes omitted). The new CFTC rule, however, also contains a series of
exceptions to this prohibition. In pertinent part, new CFTC Rule 140.735-2a(c)(2) provides that
this prohibition shall not apply to financial interests in any “corporate parent or affiliate or a
person described in [CFTC Rule 140.735-2a(b)(1)] if the operations of such person provide less -
than ten percent of the gross revenues of the corporate parent or affiliate.” 67 Fed. Reg. at 5941
(to be codified at 17 C.F.R. § 140.735-2a(c)(2)). In addition, new CFTC Rule 140.735-22(d)
specifies that:

(d) . . . Nothing in [CFTC Rule 140.735-2a] shall prohibit a
member or employee . . . from:

LI

(2) Acquiring, retaining, or controlling an otherwise
prohibited financial interest . . . where the financial interest was
acquired . , . without specific intent to acquire the financial interest
. . .; provided, however, that retention of any interest allowed by
[CFTC Rule 140.735-2a(c)(3) or (d)] is permitted only where the
employee:

(1) Makes full disclosure of any such interest on his or her
annual financial disclosure . . .; :

(ii) Makes full written disclosure to the General Counsel . . .,
for incumbents, within twenty days of his or her receipt of actual or
constructive notice that the interest has been acquired; and



- 2 ﬂemptions for Certain Interests of General Partners

The financial interests of “the employee’s general partner” can serve to disqualify an
employee under 18 U.S.C. § 208. 5 C.F.R. § 2640.103(c). However, OGE has adopted two
exemptions for certain financial interests of an employee’s general partner that would otherwise
be disqualifying. OGE Regulation 2640.202(e) provides:

(e) Exemption for certain interests of general partners. An
employee may participate in any particular matter in'which the
disqualifying financial interest arises from:

(1) The ownership of publicly traded securities . . . by the
employee’s general partner, provided:

(1) Ownership of the securities is not related to the
partnership between the employee and his general partner, and

(1) The value of the securities does not exceed $200,000; or

(2) Any interest of the employee’s general partner if the
employee’s relationship to the general partner is as a limited partner
in a partnership that has at least 100 limited partners.

5 C.F.R. § 2640.202(e) (2001) (to be recodified as 5 C.F.R. § 25640.202(£)).7 OGE has
explained that secunities would be “related to the partnership between the employee and his
general partner” within the meaning of 5 C.F.R. § 2640.202(e)(1) when, for example, such
securities have been pledged as collateral for the purchase of commercial property owned by the
partnership. 5 C.F.R. § 2640.202(e) (Example 1).

G. Referrals of information relating to violations of 18 U.S.C. § 208

“Any information, allegation, or complaint received in a department or agency of the
executive branch of the Government relating to violations of title 18 involving Government

(1ii) Will be disqualified . . . from participating in any
particular matter that will have a direct and predictable effect on the
financial interest in question. . ..

67 Fed. Reg. at 5941 (to be codified at 17 C.F.R. § 140.735-2a(d)). See also 67 Fed. Reg. 5939
(to be codified at 17 C.EF.R. § 140.735-1) (“Absent compelling countervailing reasons, all
Commission members and employees are subject to all the terms of this section.”).

7 In adopting OGE Regulation 2640.202, OGE stated that “the term ‘general partner’ does not
have a special or unique meaning for purposes of section 208. The term has a generally accepted
meaning within the area of partnership law.” Interpretation, Exemptions and Waiver Guidance
Concerning 18 U.S.C. 208 (Acts Affecting a Personal Financial Interest), 61 Fed. Reg. 66,830,
66,832 (Dec. 18, 1996). An employee has a “general partner” even if the employee is only a
limited partner. 61 Fed. Reg. at 66,836 (OGE declining to adopt an agency recommendation to
exempt all the interests of an employee's general partner in cases where the employee is a limited
partner); see 5 C.F.R. § 2640.202(e) (Example 2).



officers and employees shall be expeditiously reported to the Attorney General by the head of the
department or agency, unless . . . the responsibility to perform an investigation with respect
thereto 18 specifically assigned otherwise by another provision of law.” 28 U.S.C. § 535(a)(1);
see 5 CF.R. § 2638.603.

IL. Ethics in Government Act

In its seriatim concurrence, the Commission also requested that I investigate and make
factual findings pertaining to 5 C.F.R. § 2634.701. That provision is but one part of a scheme of
provisions under the Ethics in Government Act, 5 U.S.C. App. 4 §§ 101 et seq. (“EIGA™), that
were relevant to my investigation.

A. Financial Disclosure Requirements

EIGA sets forth financial disclosure requirements for certain employees in the executive,
legislative and judicial branch. In pertinent part, Section 101 of EIGA provides that any
employee “who is in a position in the executive branch which is excepted from the competitive
service by reason of being of a confidential or policymaking character” is required to file a
financial disclosure form containing the information described in Sectton 102 of EIGA. 5 U.S.C.
App. 4 § 101(D(5).

The report used at the CFTC to provide the inforntation required by EIGA Section 102 is
OGE Standard Form 278 (“SF 278”), which is titled the “Executive Branch Personnel Public
Financial Disclosure Report.” 5 C.F.R. § 2634.601. Schedule A of SF 278 requires the
disclosure of certain assets and income, including property interests and assets, earned and other
non-investment income, and investment income. Instructions for Completing SF 278, at 4-7.%

With respect to information concerning property interests and assets, SF 278 filers are required
to

[r]eport the identity and category of valuation of any interest in
property (real or personal) held by you.. . . for investment or the
production of income which has a fair market value which exceeds
$1,000 as of the close of the reporting period. These interests
include, but are not limited to, stocks, bonds, pension instruments
and annuities, futures contracts, mutual funds, IRA assets, tax
shelters, beneficial interests in trusts, personal savings or other bank
accounts, real estate, commercial crops, livestock, accounts or other
funds receivable, and collectable items held for resale or investment.

Jd. at 4. For assets such as stocks, bonds and securities, SF 278 filers are required to “report any
holdings directly held or attributable to you . . . from one source totaling more than $1,000 in
value.” Id. at 5. Form 278 further informs that that “[t]o report interests of you...in...a
partnership . . . or the ownership of property held for investment or the production of income,
identify the character of the ownership interest, and the nature and location of the business or
interest.” Id. at 5. '

8 SF 278 also requires the disclosure of other information that is not pertinent to this inquiry.



With respect to investment income, Form 278 filers are required to report “the type and
value . . . of any investment income over $200 from any one source received by or accrued to the
benefit of you . . . during the reporting period. For purposes of determining whether you meet
the $200 threshold from any one source, you must aggregate all types of investiment income from
that same source.” /d. at 6. Form 278 specifies that investment income includes “your
distributive share of partnership or joint venture income.” Id. at 6, 7.

B. Penalties And Referral Provisions

Section 104 of EIGA sets forth the enforcement mechanisms against those who fail to file
required reports or who file false reports. 5 U.S.C. App. 4, § 104. EIGA Section 104(a)
empowers the Attorney General to bring a civil action against a person who “knowingly and
willfully falsifies or who knowingly and willfully fails to file or report any information that such
individual is required to report pursuant to [EIGA] section 102.” 5 U.S.C. App. 4, § 104(a); 5
CF.R. §2634.701(b) (implementing EIGA § 104(a) and referring to filers of public reports
under subpart B of 5 C.F.R. Part 2634).°

EIGA Section 104(b) authorizes the “head of each agency” to refer to the Attomey
General the name of any individual whom the agency head has reasonable cause to believe has
“willfully failed to file a report or has willfully falsified or willfully failed to file information
required to be reported.” 5 U.S.C. App. 4, § 104(b).. OGE Regulation 2634.701, to which the
Commission directly refers m its seriatim concurrence and which implements EIGA § 104(b),
provides:

(a) Referral of cases. The head of each agency . . . shall refer to the
Aftorney General the name of any individual when there is
reasonable cause to believe that such individual has willfully failed
to file a public report or information required on such report, or has
willfully falsified any information (public or confidential) requu‘ed
to be reported under {5 C.F.R. Part 2634.]

5 C.F.R. § 2634.701(a).””

? Section 104(a) provides that the maximum civil penalty may not exceed $10,000. 5 U.S.C.
App. 4, § 104(a). OGE Regulation 2634.701(b) provides that the maximum civil monetary
penalty that may be assessed shall not exceed $10,000 for violations that occurred before
September 29, 1999, and shall not exceed $11,000 for any such violation occurring on or after
that date. 5 C.F.R. § 2634.701(b).

' In addition to authorizing the referral of cases to the Attorey General, EIGA authorizes other
actions by agencies. Section 104(c) provides that the head of each agency may take “any
appropriate personnel or other action in accordance with applicable law or regulation against any
individual failing to file a report or falsifying or failing to report information required to be
reported.” 5 U.S.C. App. 4, § 104(c); 5 C.F.R. § 2634.701(d) (authorizing appropriate personnel
actions against any individual for failing to file public or confidential reports required by Part
2634, for filing such reports late, or for falsifying or failing to report required information).

10



EIGA does not expressly authorize criminal actions. QGE regulations that implement
EIGA, however, provide that “[a]n individual may also be prosecuted under criminal statutes for
supplying false information on any financial disclosure report.” 5 C.F.R. § 2634.701(c).
Criminal actions charging violations of the EIGA’s financial disclosure reqmrements are brought
by the Department of Justice (“DOJ™) under the False Claims Act, 18 U.S.C. § 1001."" That
section provides, in pertinent part:

(a) Except as otherwise provided in this section, whoever, in any
matter within the junisdiction of the executive . . . branch of the
Government of the Umnited States, knowingly and willfally--

(1) falsifies, conceals, or covers up by any trick, scheme, or device 5. '
material fact;

(2) makes any materially false, fictitious, or fraudulent statement or
representation; or

{(3) makes or uses any false writing or document knowing the same
to contain any materially false, fictitious, or fraudulent statement or
eniry,

shall be fined under this title or imprisoned not more than 5 years, or
both.

18 U.S.C. § 1001(a).

Both criminal actions brought pursnant to 18 U.S.C. § 1001(a) and civil actions brought
under EIGA § 104(a) contain “knowing” and “willful” elements.'* While there are numerous
criminal cases interpreting 18 U.S.C. § 1001, we have not located any cases that provide helpful
interpretations of the legal standards of civil actions brought pursuant to EIGA § 104(a)."

1 This information is based on a February 14, 2002 memorandum from _
Assistant General Counsel, to M Dcputy General Counsel (the “T N
Memorandum™) concemning EIGA. According to the memorandum, [l obtained
information conceming Section 1001 prosecutions from applicable case law and discussions with
Department of Justice (“DOJ”) attomeys.

12 The referral provision in OGE Regulation 2634.701(a) uses only the term “willfully.” 5
C.F.R. § 2634.701(a). Nevertheless, we can think of no circumstances where the absence of the
term “knowing” in that provision would affect whether a matter should be referred to the
Attorney General.

13 According to his memorandum, _spoke with a DOJ Attorney who is responsible
for Section 1001 prosecutions and who stated that he/she was “unaware of any civil cases
involving falsified financial disclosure reports.” [ IMem. at 6. Bothh and IG
Counsel located only one case involving a civil action involving alleged violations of EIGA,
which does not provide helpful guidance on the standards of a civil action brought under EIGA

§ 104(a). See United States v. Rose, 28 F.3d 181 (D.C. Cir. 1994) (involving a civil action
against a congressman and addressing the Speech or Debate Clause and separation of powers
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However, because there does not appear to be any reason why the “knowing” and “willful”
elements would be given different meanings in civil and criminal actions, the mearung of these
terms appears to be informed by reported decisions that apply and interpret 18 U.S.C. § 1001."

“The word “willfully’ is sometimes said to be ‘a word of many meanings’ whose
construction is often dependent on the context in which it appears.” Bryan v. United States, 524
U.S. 184, 191 (1998). “As a general matter, when used in the cnminal context, a “willful” act is
one undertaken with a “bad purpose.” Id, With respect to the term “knowingly,” unless the text
of the statute dictates a different result, the tenn "knowingly" merely requires proof of
knowledge of the facts that constitute the offense. Id. at 193.

Courts that have applied and interpreted Section 1001 have described the knowing and
‘willful elements in that statute in a variety of ways. The Third Circuit has stated that to establish
knowing and willful conduct in the making of a false statement, the government must show that
a defendant “acted deliberately and with knowledge that the representation was false.” United
States v. Curran, 20 F.3d 560, 567 (3d Cir. 1994). Specifically, the government must prove “not
only that the statement was false, but that the accused knew it to be false.” Id.; United States v.
Hsia, 176 F.3d 517, 522 (D.C. Cir. 1999) (specifying that the mens rea requirement for a Section
1001 violation is that “the defendant knew that the statements to be made were false™); United
States v. Brown, 151 F.3d 476, 484 (6™ Cir. 1998) (an element of a Section 1001 violation is
“knowledge of the falsity of the statement™). “Thus, the government is required to show that the
misrepresentation was not made innocently or inadvertently.” Curran, 20 F.3d at 567. Similarly,
the Fourth Circuit approved a jury instruction that defined ““willfully’ as ‘deliberately and
intentionally, as contrasted with accidentally, carelessly or unintentionally.”” United States v,
Daughtry, 48 F.3d 829 (4™ Cir. 1995), cert. granted and judgment vacated on other grounds, 516
U.S. 984 (1995).

The Sixth Circuit has stated that “if a defendant *deliberately ignore[s] a high probability
that [a] form contains material false information,” the requisite specific intent has been
established.” Brown, 151 F.3d at 484 (citation omitted). See also United States v. Abrams, 427
F.2d 86, 91 (2d Cir. 1970) (requisite intent could be established where one acts with reckless
disregard of whether the statements made were true and with a conscious purpose to avoid
learning the truth).

There is a split in the circuit courts concerning whether a Section 1001 violation requires
a showing of an intent to deceive. In the Third, Seventh and Eighth Circuits, intent to deceive is
not a required element of a Section 1001 violation. See United States v. Leo, 941 F.2d 181, 200
(3d Cir. 1991); United States v. Ranum, 96 F.3d 1020, 1028 (7™ Cir. 1996) (dicta); United States
v. Hildebrandt, 961 F.2d 116, 118 (8tll Cir. 1992). Moreover, the Supreme Court has noted that
Section 1001 "contains no language suggesting any additional element of intent, such as a
requirement that false statements be 'knowingly made . . . 'with the intent to deceive the Federal
Government." United States v. Yermian, 468 U.S. 63, 69 (1984).

principles).

“ As I corr<ctly noted, it is likely that the burdens of proof in civil and criminal
actions would differ. [ llIMem. at 6 n.9.
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However, the First, Fifth, Sixth and Eleventh Circuits require proof of an intent to
deceive. See United States v. Corsino, 812 F.2d 26, 29 (1* Cir. 1987); United States v. Shah, 44
F.3d 285, 289 (5" Cir. 1995); United States v. Godwin, 566 F.2d 975, 976 (5" Cir. 1978); United
States v. Lange, 528 F.2d 1280, 1286 n.10 (5" Cir. 1976); United States v. Markey, 693 F.2d
594, 596 (6™ Cir. 1982); United States v. White, 765 F.2d 1469, 1472 (11" Cir. 1985).

INVESTIGATORY RECORD
The following descrip”™ =~ 7 zcord is based upon interviews with and
information collected from: (: ii) -P(iii) I -

(iv)

L Persons relevant to this OIG ingniry

A f Staff, Office of Chairman
Newsome 38 as a Special Assistant to
Commiss :came the Chief of Staff, Office
of Acting )f the Throop Partners, Limited
Partnersh._ . . o ,.

B. John 8. Throop, Jr. was the grandfather o and was the original general
partner of the Limited Partnership. Mr. Throop is dec.ee-..

C. _1s an aunt o nd a danghter of John S. Throop, Jr. -
Bls onc of the original limited ,......... «. -... —imited Partnership and has been the agent
for the Limited Partnership during its entire existence. ecame a general partner of

the Limited Parmership on April §, 2000.

D. _is an aunt o mnd a daughter of John S. Throop, Jr. -
_is one of the original limite paswwis vs wie Limited Partnership. ||| G
ecame a general partner of the Limited Partnership on April 8, 2000.

: E. is the mother o nd a daughter of John S. Throop, Jr.
is one of the original limited parmers o1 we Limited Partnership. ([ G
ecamne a general partner of the Limited Partnership on April 8, 2000.

II. The Throop Partners, L..P. (“the Limited Partnership”

A. Execution of, and Amendments to, the Limited Partnership Agreement

On August 7, 1998, John S. Throop, Jr.,-_and-

entered into a Limited Partnership Agreement, which formed the Throop Partners, L.P.
(“the Limited Partnership™). At the inception of the Limited Partnership, Mr. Throop was both a
general partner and a limited partner and ||| N [ - - S v <<
limited partners.
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I i formcd the OIG that, when the Limited Partnership was formed, Mr.
Throop did not want to deal with the day-to-day tasks of running the Limited Partnership.
Therefore, on the same day that the Limited Partnership was formed, Mr. Throop appointed [JJj
as the agent of the Limited Partnership. As the agent, was authorized to
conduct the business of the Limited Partnership.

informed the OIG that, in December 1998, Mr. Throop decided to add his
grandchildren to the Limited Partnership. Mr. Throop had five grandchildren:
and the two sons of]|
the two daughters of the son of
{collectively referred to in this memorandum as “'the grandchildren™). On
December 31, 1998, the First Amendment to the Limited Partnership Agreement (the “First
Amendment”) was executed, which admitted the five grandchildren to the Limited Partnership as
limited partners. All of the limited partners, including the grandchildren, signed the First
Amendment on dates that cannot be determined.

and

Schedule A to the First Amendment set forth the percentages that each limited partner
and general partner owned of the Limited Partnership as of December 31, 1998, and a dollar
amount of each partner’s “initial capital contribution.” _informed the OIG that “we
never got any of the money” that is listed on Schedule A as the initial capital contributions,

further explained that the initial capital contributions listed did not reflect any actual
payments made by any of the partners but, instead, was “just paper.”

Specifically, Schedule A to the First Amendment reflects that (1) nitial
participating percentage in the Limited Partnership was 3% and that his ... vepaes
contribution was $30; and (ii) Mr, Throop’s general partnershin intarect wae 1% and his limited
partnership interest was 85.5%. ilold the OIG that articipating
percentage purposely was made larger than the percentages 01 wic vwer wur grandchildren. [l

explained that the intent behind this action was to ensure that the immediate family of

was ot “penalized” for having only one child.

On January 3, 1999, three days after the First Amendment was executed, the Limited
Partnership executed the Second Amendment to Limited Partnership Agreement (“Serand
Amendment”). All of the partners signed the Second Amendment, including
Schedule A to the Second Amendment set forth the participating percentage wuwvs vow va win
partners and the “initial capital contribution” for each partner. Il cxplained that the
initial capital contribution did not reflect any actual payments. The Second Amendment
increased the percentage interests of each of the limited partners, except for John Throop whose
percentase interest decreased. Specifically, Schedule A to the Second Amendment reflects that
f1 ercentage interest in the Limited Partnership increased from 3% to 6% and
that mis imnai capial contribution became $60; and (if} Mr. Throop’s percentage interest
decreased from 85.5% to 72.0%.

On January 3, 2000, the Limited Partnership executed the Third Amendment to the
Limited Partnership Agreement (“Third Amendment”). The Third Amendment was signed by
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all of the partners, including jchedule A to the Third Amendment sets forth the
participating percentage intu.vow va wiv puswiers and the “initial capital contribution™ for each
partner. ﬁa gain explained that the initial capital contribution did not reflect any actual
payments. The Third Amendment increased the percentage interests of the limited partners,
except for John Throop, whose nercentace interest decreased.'® The Third Amendment reflects
that the percentage interest of acreased from 6.0% to 7.5% and that John Throop’s
percentage share decreased from 72.0% to 55.5%.

I siated that at some point prior to April 8, 2000, John Throop was diagnosed
with lung cancer. On April 8, 2000, John Throop assigned his 1% general partnership interest, in
equal one-third shares, to his three daughters, ﬁand _

This assignment was accomplished *h+~roh tha avamtion of three separate documents,

each one signed by all of the limited partners ed each of the three
Assignments on May 1, 2000. When de were
each assigned a .33% general partner interest, each sister also owned a 4.5% limited partner
interest. hstated that, as of this point, she continued in her role as the agent of the
Limited Partnership.'S :

w;n she did not send the Limited Partnership agreement to any of the
grandchildren. Iso stated that, each time an Amendment was sent around to each of
the limited partners for their signatures, all that was required of the limited partners was to sign
and return the document. As for the First Amen-~-~+ EESSSEEENR/}) .\ cht that she had sent that
document to her sister, and tha igned it at a time when he was in
Mississippi. ‘mld not recall whetheé: suc nau scu awound the Schedule A’s with the
Amendments. stated that she and her late father, John Throop, did not want to bother
the grandchildren with too much paperwork.,

_ explained that the Amendments to the Limited Partnership Agreement
“just got circulated around” for everyone’s signature. _did not have a strong
recollection of these Amendments. -

T o mamnrandum dated March 25, ‘0 the Commission (the
3/25/0. femorandum”) (at page 2 -that “[m}y grandfather
PETSONuuy vuwoy O Set up this [Limited Parmersnip), wiucn ongmaily consisted of his three
daughters as limited partners and himself as the general partner” and that “in December 199[8],

' The Third Amendment also added [ . husband of , as a limited
partner. explained that prior to the Third Amendmem family
and family were represented in the Limited Partnership by themselves and their
two children; by contrast, || Bl family was represented only by herself and her son

Scott. [ stated that the addition of ] was to achieve equal representation
among the families in the Limited Partnership.

'* S informed the QIG that John Throop died in August 2000. [ also
mentioned that Mr. Throop’s estate is not yet settled and that, when it is settled, each of John

Throop’s three daughters (SN, IR . -~ IENNRNNN) vi!! inherit one-

third of their father’s 58.5% share in the Limited Partnership.
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he chose to add his grandchildren to the LP.’ te that “[w]hen additional

limited partners were added, they were not ¢ nally or collectively, as the
decision was solely that of my grandfather.” explained to the OIG that he
acquired -~ i=trmant i 4k Tieniead Darinership vy signing a aocument that added him as a
limited g that, at the time he signed the document, he did not keep a
copy for ated that the document he signed contains no date by his
signature ¢ also has signedar  ° " “he partnership agreement
that incriasuu wue puvenuge unwwot in the partnership itated that, in his memory,

the amendments (including the Schedule A’s) were maucu w uun or his signature.

xplained that he never wrote any checks to join the Limited Partnership or

10 INCTewoy sus puvwitage interest. tplained that the last documents he signed
regarding the Limited Partnership were documents that acciemad the general partnership interest
toi and plained that those

documents were mailed to him for his signature.

B. The Holdings of the Limited Partnership

- stated that, prior to his death, John Throop gave assets to the Limited
Partnership every year of its existence,

BN s ribcd the types of assets held by the Limited Partnership. She explained
that the Limited Partnership holds three brokerage accounts. One brokerage account is with
Paine Webber, which holds CDs, “equities,” money funds and mutual funds.
explained that the “equities™ held by the Paine Webber account consisted of two trust accounts,
one with Eaton Vance and a second with Pilgrim Trust. [JJJJJJqMllexptained that the Paine
Webber account included a money market account, on which she writes checks.

The second brokerage account is with Morgan Keegan and consists of four separate
money manager accounts. She explained that the Limited Partnership opened an account with
Morgan Keegan in March 1999 and that the fourth inoney manager was added in November
2000. tated that the brokers have discretion to buy and sell stocks, at no cost to the
Limited Partnership. She further explained that there have been significant changes in the
securities held in the accounts over the duration of the partmership. She also stated that the
Morgan Keegan account included a money market account. hexplained that, every
quarter, she talks about the brokerage account with one person at Morgan Keegan, who in turn
deals with the four money managers.

explained that the third brokerage account held by the Limited Partnership is
with Vanguard. She stated that that brokerage account holds mutual funds,

B - <plained that the Limited Partnership also held CD’s and municipal bonds.
@ ¢ ther explained that the Limited Parmership also held a checking account at
People’s Bank, in Water Valley, Mississippi. istated that her father, John Throop,
used the People’s Bank account, which she closed after his death.
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-explained that general changes in the holdings of the Limited Partnership
require the signatures of all three general partners, but that the money managers have discretion
to buy and sell individual securities. :

The OIG has obtained and analyzed documents pertaining tot' -* '~~~ “*"g Limited |
Partnership. Table 1, attached, shows for various dates (1) the value o: otal
interest in the Limited Partnership; (ii) his distributive share of incom_ ._ _._ _.. . .._ Schedules
K-1; (iii) and distributions made to him, as reported on Schedules K-1.

From December 31, 1998, whe ecame a limited partner of the Throop

Partners, L.P., until February 8, 2002, u.c uuiv vi un LOmMmssion’s seriatim concurrence,'” the
holdings of the Limited Partnership included securities of companies that were regulated by the
Commission or whose subsidiaries were regulated by the Commission.!® All such securities
were held in one of the four money manager accounts at Morgan Keegan. Table 2, atte~he-
chawe ac of the dates listed: (i) the cumulative value of these holdings; (1) the value of

yercentage share of such holdings; and (iii) the value of the general pariners’ poivcuage
saare o1 such holdings."

C. Management of the Limited Partnership and Communications Among and
Between the Limited Partners

_stated that the Limited Partnership employs accountants?’, brokerage account
managers®' and a lawyer.” -stated that, in general, she is the only person who talks
about the Limited Parinership with these employees. She stated that recently, she and her two

17 Tha nir; interprets the Commussion’s referral as requestmg an inquiry concernin

onduct from December 28, 177" " 7" -ry 8, 2002. Accordingly, the uns voes
uue wane any factual findings concernit financial interests held after February 8,
2002.

'8 The securities of companies that were held by the Limited Partnership and that are regulated
by the CFTC include ABN Amro Holdings, Allied Zurich PLC, American Financial Group,
American International Group, Archer-Daniels-Midland Co., Bank of America, Bank One Corp.,
Charles Schwab, Citigroup, Deutsche Bank AG ADR, Dow Jones & Co., Inc., Fleet Boston
Financial Corp., HSBC Holdings PLC ADR, ING Group NV Spons., Knight Ridder, Inc.,
Lehman Brothers, Merrill Lynch & Co., Mitsubishi Tokyo Financial Corp., Morgan JP & Co.
Inc., Prudential Financial Inc., Society Gen. ADR, Stanley Dean Witter Discover, Union Planters
and Zurich Financial Services ADR.

1% As of each of the dates listed in Table 2, the largest interest tha 1ad in any single
regulated person was a $1,260 interest in Citigroup as of Decemb
, C.P.A. (principal accountant for the Limited Partnership),

CP
- (601) or (800) [N
, Morgan Keegan, Jackson, MS, (601) /(800)
" , UBS Paine Webber, Inc., Jackson, MS, 601 / 800 .

2 . Esq.. Brunini, Grantham, Grower & Hewes, Jackson, MS, (601) [ ]I
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sisters met with each of the stockbrokers and the accountant in Mississippi. | N ]I further
stated that she is sure that there is no correspondence about the Limited Partnership between ani.'

of the limited partn- - “-*" - - ** -~ " rself) and the accountants, lawyers or brokers.
expressly stated tha as never spoken with any of the employees of the Limited
Partnership.

Bt cd that she is not required to send out materials to any of the limited
partners. B << that she prepares a monthly “summary report” of the Limited
Partnership, which she sends only to the general partners (i.e., her two sisters). The monthly
summary reports include information concerning the current values of the partnership holdings
and the total value of those holdings; deposits and withdrawals; and a summary paragraph
addressing the changes that have occurred during the month covered.

The summary reports do not include details of the securities held by the Morgan Keegan
account or any other account, 150 stated that she has not provided details of the
holdings to the two other general partners. Moreover, | stated that the brokerage
companies with which she works have offered to send account statements to all general partners
but that her sisters have declined that offer.

_stated that, prior to her sending information tc n January 2002,
she has never sent to any of the grandchildren information about ... ........ o~ ~- the Limited
Partnership. further stated that she has never even asked any of the grandchildren if

they would like to receive detailed information about the Limited Partnership, such as account
statements. stated that nrior to Tannary 2002, she had not discussed the holdings of
the Limited Partnership witt _

_stated that she was sure that ather than correspondence between her and her
sisters and correspondence between her and 1 January 2002, there was no
correspondence about the Limited Partnership vewween uwe limited partners.

B - s 2sked by the OIG whether the Limited Parmership holds any meetings.
B s 2t <d that the Limited Partnership held a meeting/family gathering in September
2001 in Denver, CO. s summary report covening September 2001 refers to the
expenses reimbursed to partners to attend this gathering as “wedding trip expenses.” [}
told the partners that “nothing would be happening” with the Limited Partnership in the
near future. further explained at that September 2001 meeting that each partner
should be prepared to pay taxes on their respective eaminﬁ but that the Limited Partnership

would not be making any distributions that year, stated that none of the limited
partners has ever asked for any -*~—*--*~~~ ~nd that it is “nnderstood that they’re not supposed
to ask.” Ntatcd that ittended that family gathering in Colorado and that
the Limited Partnership reimbu.svu ssus won i€ travel expenses he incurred.

I - cd that there have been a few other dinner meetings in Mississippi among
some of the partners. Although matters related to the Limited Partnership may have been
discussed, the pr—--—--—--- ~“such meetings was to be a family gathering. _could
not recall whethe ttended any of those gatherings.
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B :p2incd that, every year, the partners are taxed on the earnings of the
Limited Partnership. She explained that the accountant for the Limited Partnership prepares for
and distributes to each partner an IRS Schedule K-1. IRS Schedule K-1 is titled “Partner’s Share
of Income, Credits, Deductions, etc.” and is the form on which certain information pertaining to
the limited partner’s interest in the Limited Partnership is reported to the IRS. Specifically, the
form reports: (i) the partner’s percentage of profit sharing, loss sharing and ownership of capital;
(ii) the value of the partner’s capital account at the beginning and end of the year; (i1) the value
of the partner’s share of inco~—~ ~~ '~~~ ~~- (iv) distributions received by the partner. The
Schedule K-1's completed fc o not include information concerning the specific.
holdings of the Limited Partr.......p..

I <ot thaf N s the agent of the Limited Partnership and is
“pretty much in charge.” I < ! that B scnds out via e-mail a monthly
report about the Limited Partnership. | BB stated that she receives nothing in
“connection with the Limited Partnership but this monthly report. _ stated that she
does not discuss the holdings with I -\ that she does not know details of the
holdings. I statcd that she does not want to receive the details of the holdings.

I < :::d that her sister BB w25 “the head” of the Limited
Partnership. [ <xplained that I cccives all of the information from the
brokers with whom the Limited Partnership deals. I stated that she does not receive
any of the statements from the brokers and that she expressly chose not to receive such
statements. Instead, [N stated that she only receives a two-page monthly report from
I BN - that the only exception to this was one occasion in April 2001,

when all three general partners (I, SN -d [NEN) - in
Jackson, Mississippi with some of the brokers that work for the Limited Partnership.

BN :::tcd that the only time she has attempted to discuss the Limited Partnership
with anyone besides J N o- I v 25 when she tried to talk to her husband
about it. [[[J MM <xp!ained, however, that her husband did not want to know any details

about the Limited Partnership and that he preferred to leave the management of the partnership
o S . IR

stated that she has never forwarded" or anyone else,
information about the holdings of Limited Partnership or the me¢—=-+-+-- ~=~*-~ -~~~-tg prepared by
) _ stated that she never even thought th Jarticipation in
the Limited Partnership might cause a potential problem. rugsveea 10t providing

ith information about the Limited Partnership and stated that she felt like the
CFI'C’s inquiry was her own fault.

tated that the erandchildren of Mr. Throop who were limited partners are
treateu suinv au  wacwdhought.” :xplained that the Limited Partnership was precentad
t~ him ae ap estate-planning tous 1o s grandfather and a means “to get the estate down.”
tated that the limited partners (in this context, referring to all limited partners except
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conversatior took place on . . . January 10, 2002. Ileamed thranoh this conversation that my
interest in the [Limited Partnership] was 7.5%.” Id. urther wrote that, on January
11, 2002, I cd to him copies of recent oroxerage account statements, which revealed
that the Limited Partnerchin owned publicly-traded stocks of several entities that the CFTC
regulates. Id. rote that “[t]his was my first exposure to and/or knowledge of those
equity holdings.” Id.

D. Distributions from the Limited Partnership

I <2< that many of the checks issued by the Limited Partnership were for
John Throop and his personal needs. Based on the amounts that John Throop withdrew, [}
I a0d the accountant calculated the amounts of the distributions owed to the other limited
partners and [l issued checks in such amounts to the limited parmers. [ N N
explained that there is no way any of the limited partners can receive any money out of the
Limited Partnership unless she issues a check.

B < i< that the Limited Partnership hag i~~==- +=~ 4~~butions to the limited
partners, includic The first distribution tc vas issued March 20,
2000 in the amonin o a1 in uy reflecting a distribution 1or 1¥yy). 1ne second distribution
was issued to n March 28, 2001 in the amount of $5,109.45 (reflecting a
distnibution for 2000).

I < i:tcd that she, as agent for the T imited Partnership, has also written checks
from the Limited Partnership checking account ) cover certain travel expenses.
Speciﬁcally,_ stated that in Septembc; Zuul weis was d-9atherine nf all the partners in
Denver, Colorado. [ statcd that she issued two checks tc 1 connection
with this trip: (i) a check for $116.18 to cover certain unspecified t.... v. vapvisses, and {ii) a
second check for $725 to cover the cost of his airline tickets to Denver.

xplained that he has received two distrihutions, in the form of checks,
from we parmersmp. e stated that he received a distribution of %4 116 in March 2000 and a
distribution of $5,109.45 in April 2001. While he was not su stated that he
believes he received these checks from his aunt, ||| Gz ated that he did not
know how the partnership distributions were calculated. He 8oowiivw wiar une dollar amounts of
the distributions were calculated based on the limited partners’ percentage interests.

Iso stated that he received a check from the Limited Partnership for
APPILraaancemny - wwe tated that this cherk was to reimburse him for his air fare
expense that he incuticu w1 au 1p W Denver. axplaine" thnt thn At famlly was
paid to travel to Denver because his aunt’s sou was gouwy married ated that he
had received a check for approximately $100 as reimbursement for expenses he incurred during
that trip.
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111. financial Disclosures

ned the CFTC on October 12, 1998 as a Snenial Accictant to

ComMunasivia sans vewsome. As a “Schedule C” employee,’ ¥as required to
file an Executive Branch Personnel Public Financial Disclosure Report, Standard Form 278 (“SF
278"). CFTC Instruction 481-1 (Mar. 1994). vas required to file his first SF 278
within 30 days after zeemin~ hic mosition anu, aiwa s nuwdal filing, no later than May 15,
-==mM-s Mien that recame a limited partner on December 31, 1998, the first time

vould have uceu 1oywired to report information pertaining to the Limited
rarmership was when he filed his SF 278 in the spring of 1999,

On March 29, 1999 ibmitted his “New Entrant” SF 278, which covered
calendar year 1998. On his . .... .....—... .isclosure report lisclosed: (i) the salaries
that he and his spouse eamned in 1998; (ii) assets held in a (cucia creuw UiON Savings account,
and the interest accrued o= =~k ~~~=t~ nnd (iii) assets held in a mutual fund and income
generated by such assets. id not disclose his interest in the Limited Partnership. In
addition handwritten notcs, suuu a»> we underlining and circling of words, appear on a part of

SF 278 that describes the period of time that should be reflected in the report,
mciung we reporting period for assets owned and income received.?’

- A-=104 900 iled an SF 278 that covered calendar year 1999, On that
SF 278, list.vvuns (o) e wolary that his spouse eamned in 1999; (ii) assets held in a
federal wiouie winon savings account, and the interest ac~~~~ ~~ ~~% agsets; and (iii) assets held
in a mutual fund and income generated by such assets. lid not disclose his interest
in the Limited Partnership on this form.

Mn Bdowe T 20N iled an SF 278 that covered calendar year 2000. On that
SF 27¢ Isviuscu: Yy we salary that his spouse earned in 2000; (ii) assets held in a
federal wroun wuon savings account, and the interest acented an snch assets; and (ii1) assets held
in a mutual fund and income generated by such assets. id not disclose his interest
n thez%.imitcd Partnership on this form or the $4,116 d...... cuv.. ... . 2ceived in calendar year
2000.

ated that it did not occur to him when he was filling out his financial
disclosure forms that his interest in the Limited Partnership might be relevant to that form,

24 Upon specific authorization by OPM, agencies may make appointments to positions which are
policy-determining or which involve a close and confidential working relationship with the head
of an agency or other key appointed officials. Positions filled under this authority are excepted
from the competitive service and constitute Schedule C. 5 C.F.R. §213.3301; 5 C.F.R. § 6.2.

23 That section of SF 278 instructs that “[t]he reporting period for income . . . is the preceding
calendar year and the current calendar year up to the date of filing. Value assets as of any date
you choose that 1s within 31 days of the date of filing.”

% Disclosures tha nade in his SF 278 filed in 2002 are outside the scope of this
OIG inquiry.
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S,

tated that when completing this forr~ -~~~ **- “m he filled out in the prior year as a
mouer and looks to add only new informatio -ated that he failed to disclose his
interest on his New Entrant Form and that th.. v uv « e that carried through in subsequent
years.

was asked by the OIG whi =~ inquiry regarding the financial
interests of _, a former colleague o 1 Chairman Newsome’s office,
triggered anythmg mn his mind about the potennial relevance of his own interest in the Limited
Partnersh ** " ‘jons concerning financial disclosure and the avoidance of conflicts-of-
interest.? cknowledged that he was familiar with the issue concerning ||| Gz
but stated th~- -~~~ -~~~ *id not trigger any response 1n his own mind concerning the Limited
Partnership. tated that the PDSQ is the first document that made him think that he

should obtain speeiue uuormation concerning the Limited Partnership.

/ote that “{w]ithout detailed knowledge of the investments, I was unaware

‘that it needed to be included on my yearly financial statement . . . . [W]hen new information
became available to me, I disclosed it, voluntarily and immediatelv  Filing incom~'~*~ S=a=~int
disclosure forms was truly an inadvertent oversight.” 3/25/0z lem. at 3.

further wrote that his failure to provide complete financial discivsure rouected ¢ a SLLIPIG TTISIAKE
based on ignorance.” Id. at 4.

-ovided the following explanation of inconsistencies between his financial
disclotin v wuvwnaes and his tax filings:

‘While income or loss listed on my tax returns was derived from my
percentage ownership in the LP, the filmgs did not identify the
individual companies whose stocks were held by the LP. 1 did not
prepare my own taxes or the K-1s, which was done by an accounting
firm employed by the LP. The accounting firm prepared the K-1s
for all general and limited partners. As noted, the K-1s did not
reveal specific investment information, only cumulative data.

3/25/C [em. at 4. As explained abov srote in his January 17, 2002
IMEMC. cesaeermean -nneee NS “First exposure to and/or suowicuge va he] equity holdings” of the
Limited Partnershin wae an Friday, January 11, 2002, Immediately thereafter, on Monday,
January 14, 2002 :ontactedah to inquire as to whether or not the LP
was something that snowu nave been listed on his financial disclosure form.

27 On June 26, 2001, the OIG was asked by the Commission to conduct an inquiry concerning
whether * who at the time was serving as an assistant to Acting Chairman Newsome,
had participated personally and substantially in particular matters in which he had a financial
interest in violation of 18 U.S.C. § 208. The OIG concluded that ||l had not violated 18
U.S.C. § 208.
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1V, ation in Particular Matters

QIG about his assignments and responsibilities

expl zcial Assistant to Commissioner Newsome from October 19938 to
Janu stated that during this period of time he handled “just about
everything” for Commissioner Newsome that came out of the CFTC’s Division of Economic
Analysis. xplained that during this time period he also worked on legislative-type

activity; all CFTC budget activities; and occasional projects that emanated from the CFTC’s
Division of Trading and Markets.

rovided the OIG with a list of the Seriatim Completed during FY99, FY00
and FY v auu mygnughted all matters with which he may have been involved while serving as a
Special Assistant sver if hie nqrticipation was extremely limited. Table 3 (attached) lists the
matters on whicl vorked from December 31, 1998, when rst acquired
an interest in the Lamitea rarmership, until January 19, 2001, and that were ox general, or
potentially general, applicability to participants in the futures industry.

rovided two comments about his work from December 1998 through

January 1y, Zuu1 that appear to =~~~ **~ -~ that his participation in matters during that
period was not substantial. Firs tated that, of all the matters on which he worked
during that time period, there were aissents on only 14 of those matters and no outcomes th=t
~-=='4*-ye tumed out differently had Commissioner Newsome changed his vote. Second

ioted that an evaluation of his participation in matters while he worked as an assistant to
wrnussioner Newsome should reflect the fact that the Commissioners do not set the agenda for
the CFTC. '

xplained that he became the Chief of Staff when James Newsome wa<
ADDOLusivws £ aveansgs ~adiiman on January 20, 2001 and that his responsibilities changed.

explained that he no lor --~ -~ *~---'—ed in reading all of the materials provided by the
wivision of Economic Analysis, Xplained that he was involved in any kind of
“procedural decision,” such as €a.viiviing « wuadment period; legislative worl ~nmraenandancg

from Chairman Newsome; staff appointments; and the CFTC restructuring.
explained that he was also involved in any matter that was “new,” specifically all of the maior
rulemakings related to the Commodity Futures Modemization Act (“CFMA™
specified that one of these rulemakings involved “transaction-facility” rules a
would affect the way futures commission merchants conduct business on an e

sxplained that he has worked with the SEC on security futures produ

ilso stated that all of the rulemakings relate to the CFMA and includc .. v svgunving
new contract markets and retail swaps.

rovided the OIG i+ ~ 1~+ ~F4hs Gerjatim Completed during FY01 and
FY0. \uuvugi sauuary 17, 2002, whe >cused himself from CFTC policy matters)
and highlighted all matters with whicl. ..c .uuy 1oy o w20 involved while serving as Chief of
Staff, even if his participation was extremely limited. Table 4 lists matters on whic]
worked from January 20, 2001 until January 17, 2002 and that were of general, orp_ ... ,
general, applicability to participants in the futures industry.
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ed to the OIG a document that lists the following “programmatic
matt tates that he had “specific involvement”: (i) CFMA
impl _ individual rules regarding transaction facilities and clearing
organizations, and joint rules promulgated by the Commission and the SEC for the trading of
security futures products; (i1) Nasdag/Liffe Designated Contract Market Application; (iii)
London Clearing House Designated Clearing Orgamization (DCO) application; (iv) Energy Clear
DCO azgphcatlon (v) Chicago Mercantile Exchange $25 dehvery fee issue; and (vi) retail swaps
report. ,

ated that hi~ eernloenssnant ~p matters while serving as Chief of Staff

sometimes has been very limitec¢ kplained that sometimes his only involvement
on an issue is when a member of Lnairman ewreamea’e cfaff guch as “ explains an

issue that the Commission would be voting on. lated that when he was a Special
Assistant to Commissioner Newsome, his invoi veiucue 1 mmawers was more substantive than it is
now. ' :

itated that, during his entire tenure at the Comrnission, he has not
participated 1n entorcement actions or opinions matters.

Y. Other considerations

On January 14, 2002, luntarily brought this matter to the attention of the
Commission’s Ethics Office: tates that he did so “immediately upon being
infavenad of the LP’s SpCCiﬁL« HUIULLIED, 215/02 Parsons Mem. at 2. On Jamlary 17, 2002,

scused himself from all policy matters of the Commission. -

Om March 25, 2002 etitioned the Commission to dismiss this investigation.

tote that one ....... ... —...ure is that “the Comrmission recently rcwsed its ethics
ruies, wincn effectively eliminates the conflict of interest issue.” Id.

CONCLUSION

This memorandum sets forth a sufnrnary of the investigatory record I have compiled
pursuant to the Commission’s request. I do have a few additional comments relevant to this
issue,

1. There is no dispute that several of the elements of an offense under 18 U.S.C. § 208
and 18 U.S.C. § 1001 are satisfied. For example, with respect to 18 U.S.C. § 208, it is clear that
(1) Mr. Parsons is “an officer or employee of the executive branch of the United States

Govet CT T T T L § 208, (i) that all of the matters identified in Tables 3 and 4, as
well a 'e work, were “‘particular matters,” within the meaning of 18 U.S.C.
§ 208; 1d his general partners, on at least some of the particular matters on
28 The OIG understands this statement b » reflect those matters on which Mr.

Parsons WOUId agree that his partiCipatiOu was al51uuumlt.
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which he worked, had a “financial interest” within the meanin~ ~¢ 19 77 ~ % 208. With respect
to 18 U.S.C. § 1001 and EIGA § 104(a), there is no dispute th lid not report
information that was required to be disclosed on his SF 278 in 1550, 1775 aud 2000,

2. I make no conclusions concerning whethe varticipated in particular
matters that would have had a “direct and predictable ettect”” on his or his general partners’
financial interests, within the meanir - - “° 7~ "™ § 2635.402(a). Having worked on many of
the same particular matters on whick vorked, the Commissioners and their staffs are
likely more qualified than this office w cvaiuas wis element.

Nevertheless, given tha ncial interest in securities of
intermediaries, several matters vorked warrant the Commission’s
heightened scrutiny when it evaiuaws we  wuwa auw predictable effect” element of 18 U.S.C.

§ 208. Such matters include the major rulemaking imtiatives recently adopted by the CFTC and
the legislative work conducted in connection with the CFMA. Specifically, the Commission’s
evaluation of the “irert and nredictable effect” element should include a focus on the following
matters on which vorked:

» the New Regulatory Framework — Rules Relating to Intermediaries of
Commodity Interest Transactions (6/8/00 and 11/21/00);

» other “New Regulatory Framework” proposals (6/8/00, 11/21/00);
o the proposed implementing rules for the CFMA (3/14/01);

« Notice Registration as an FCM or IB for Certain Securities Brokers & Dealers
(6/18/01);

o rules implementing the CFMA with respect to transaction execution facilities
(7/30/01),

» intermiediary rules (8/20/01); and
« legislative work regarding the CFMA and security futures products.’

3. I'make no ultimate conclusions concerning whethe articipated in
paI'ﬁC'l.IlaI matters in Wh.iCh, “to his kﬂOWledge,” he or his Bfhiviar paruaa uad 8 financial
mterest. 18 U.S.C. § 208.

4. I make no ultimate conclusions conceming whether ‘kmowingly and

willfully”” made any false, fictitious statements or representatiGue. + . s § 2634.701; 18
U.8.C. § 1001(a).

2% The dates listed are when the Commission took formal action with respect to the matter, as
reflected on the “Seriatim Completed” lists.
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£ ° ™5 office has not conducted extensive investigatory activities concerning whether
yarticipation in his projects was “personal and substantial’” within the meaning of
10 Uases y <08 and I make no con~Meinne ramarding that element. As persons who likely have
personal knowledge of the extent o involvement in matters, the Commissioners
and their staffs are in a better position 1o evaluate this element.

6. As explained above, OGE has adopted two pertinent de mininis exemptions that apply

to an employee’s ownership of securities. These two d- ===~~~ ~ptions are potentially
relevant to this matter. The pertinent projects on whicl orked appear to be
exclusively “particular matters of general applicability. «wo pranin < an employee to

participate on such matters in which the market value of the employee’s disqualifying securities
does not exceed $25,000 in apv nne enrh antity and $50,000 in all affected entities. 5 C.F.R.

§ 2640.202(b). At no time ha wned financial interests in excess of these de
minimis values.

It is unclear, however, whether the de minimis exemptions are applicable to this inquiry.
As explained above, the de minimis exemptions do not apply to any financial interest that is held.
or acquired by a CFTC employee in violation of a CFTC supplemental regulation. €= S F R
§ 2640.204 (2002). The Commission has requested the OIG to investigate whether
“participated personally and substantially in particular matters in which he knew he nau a
financial interest, in violation of 18 U.S.C. § 208.” Beranea tha ('ammjission has not also
specifically requested that the OIG investigate whethe i0ldings would qualify for
anv do minimis exemptions, one interpretation of the C _._________. _ _>tions is that it believes that

oldings were in violation of CFTC Rules but has excused that violation.

On the other hand, *-= M~~i~~i~7’g actions in this matter also can be interpreted as
amounting to a finding tha oldinoc wara nat jn violation of CFTC rules.
Specifically, a draft recusa. ..cviiv s 1€ ttached to and circulated with the
seriatim concurrence) “proposes to find” thar |cjompewng countervailing reasons justify your
exemption from the restrictions of current Commission regulation 140.735-2(b)(3) pending the
Commission’s expected adoption of revisions to that regulation that will remove certain
resmctlons on retention or passive acquisition of otherw1se prohibited financial interests where

15 acqulred by...gift.” (Emphasis added.)*® Furthermore, on February 13, 2002,

igned an “ethics agreement,” which states that “[t]his agreement is executed in
recogmuon or my interest in a limited partnership which holds investment securities of entities
regulated by the Commission, retention of which is permitted under the Commission’s conduct
regulation, [new CFTC Rule 140.735-2a(d)(2)].” (Emphasis added.) Given these st-*-----*-
appears that the Commission has found compelling countervailing reasons to exemp
from the CFTC rule governing prohibited holdings and to permit him to retain the ifucresis a
issue. See 17 C.F.R § 140.735-2 (2002); 67 Fed. Reg. 5939 (Feb. 8, 2002) (to be codified at 17

30 1t should be noted that the Commission’s new “passive acquisition” exemption in new CFTC
Rule 140.732-2a(d) is expressly conditioned on making full disclosure of the relevant interest(s)
on annual financial disclosure forms and to the General Counsel upon actual or constructive
notice that the interest has been acquired. 67 Fed. Reg. at 5941 (to be codified at 17 C.F.R.

§ 140.735-2a(d)).
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C.F.R. § 140:735-1). Such an action appears to be tantamount to a finding th lid
not violate CFTC rules governing prohibited interests, which would seem to make tne Ut de
minimis exemptions applicable.

7. As explained above, OGE Regulation 2640.202(¢) contains two specific exemptions
from 18 U.S.C. § 208 conceming the financial interests of an employee’s general partner that are
imputed to the employee. Read literally, such exemptions would not appear to be applicable to
this matter. OGE Rule 2640.202(e)(1) only exempts securities owr~* »-* ~ ~~=~~+1 partner that
are “not related to the partnership.” Because the securities owned t zeneral
partners were purchased by and were among the holdings of the Lu.a.vw « e avanan, 1t would
appear that such securities are “related” to the partnership. Likewise, the exemption contained in
OGE Rule 2640.202(e)(2) only applies to partnerships with “at least 100 partners.” The Throop
Partners LP has always had no more than ten partners.

Such a literal interpretation, however, could lead to a result that is contrary to OGE’s
intent. In adopting the general partner interest exemptions in Rule 2640.202(e), OGE stated that
such exemptions were “broader” than the exemptions contamed in OQGE Rule 2640.202(a) and
(b) for an employee’s interest in securities. 61 Fed. Reg. at 66,835. Should Mr. Parsons’
personal financial interests in the disqualifying secunties qualify for a de minimis exemption
under OGE Rule 2640.202(b), interpreting OGE Rule 2640.202(¢e) not to provide any de minimis
exemptions for his general partners’ interests in the same disqualifying securities would make
that a narrower exemption, contrary to OGE’s apparent intent.

8. Prosecutions under 18 U.S.C. § 1001 require the Government to demonstrate that an
employee made a false or fictitious statement that is “materially false.” A statement is “material”
under Section 1001 “if it has the natural tendency to influence, or is capable of influencing, the
federal agency.” United States v. Logan, 250 F.3d 350, 361 (6™ Cir. 2001); United States v.
Henry, 164 F.3d 1304, 1308 (10™ Cir. 1999).

As explained above, it is unclear whether the Mammiccinn believes tha

financial holdings violated CFTC rules and whethe rould be eXtuipy mvins 2o
U.S.C. § 208 pursuant to the OGE de minimis eXelpuviw. wuwn 126101 appear to be relevant to
whethe ncomplete financial disclosures were “materially” false.
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TABLE 1

Total Ownership Interest of

n the Throop Partners, L.P.!

| Values as of: 12/31/1998 | 3/1/1999° | 12/31/1999 | 12/31/2000 | 12/31/2001
$25,700 $44913 | $67,809 $72,757 361,694
$89 N/A $14,983 $2,049 {$4,142)

e rmrnanrimen 1 = mmame S OF

Income, as reported on

Schedules X-1

Distnibutions, as 0 N/A $50 $4,116 $5,109
reported on Schedules

K-1

! The values in this table are derived fromn the Schedules K-1 tha
his 1998, 1999, 2000 and 2001 tax returns as well as account statements inat gD

provided to the OIG.-

led with

2 Figures pertaining to March 1, 1999 are relevant to this inquiry because, as explained
zd his first financial disclosure statement at the CFTC on March

belov
30, 14y,




TABLE 2

Value of th- ™ A Yt ests of Throop Partners, L.P., General Partner(s) and
1 Securities of CFT'C-Regulated Entities
Values as | 12/31/1998° | 12/31/1999° | 12/31/2000° | 12/31/2001 | 1/31/2002
of:
Throop $35,901 $112,666 $100,997 $44,658 $40,701
Partners, _
L.P.
John S. 86.5% share: | 73% share: | N/A N/A N/A
Throop, Jr. | $31,054 $82,246
N/A N/A 4.83% share: | 4.83% share: | 4.83% share:
$4,878 $2,157 $1,966
- N/A N/A 4.83% share: | 4.83% share: | 4.83% share:
$4,878 $2,157 $1,966
i N/A N/A 4.83% share: | 4.83% share: | 4.83% share:
$4,878 $2,157 $1,966
3% share: 6% share: 7.5% share: | 7.5% share: | 7.5% share:
$1,077 $6,760 $7,575 $3,349 $3,053

? On Janunarv 3. 1999. Mr. Throop’s percentage share in the Limited Parmership dropped

to 73% and

sercentage share increased to 6%.

% On January . zuuu. . Throop’s percentage share in the Limited Parmership dropped

to 59.5% an

> On April 8, zuuy, Mr. 1nroop assigned his 1% general partnership i
third shares, to his three daughters. Mr. Throop died in August 2000.
informed the OIG that, when Mr. Throop’s estate is settled, she,
I i1l cach inherit one-third of their father’s 58.5% share

s and

yercentage share increased to 7.5%.

nterest in eiual one-
! d

in the Limite :

financial interests do not include any interest:

Partnership. This memorandum assumes that, until Mr. Throop’s estate is settled,-
. F I
ent.

that they will'1




TABLE 3

Matters on Whicl articipated
That Focused on me rurures industry
December 31, 1998 — Janunary 19, 2001

Date Subject
1/7/99 New York Mercantile Exchange proposal to permit the Exchange of Futures for, or in
connection with Swap Apreements (99-056) .
1/25/99 10/21/98 & 1/20/99 Submission of the CBT relating to its Wheat, Oats, Cormn and Soybean
Futures Contracts (99-66)
1/28/99 Changes in Reporting Levels for Large Traders (99-65)
2/3/99 Proposal to vacate the designation of the aluminum futures contract of the COMEX
Division of the New York Mercantile Exchange (99-75)
2/25/99 Testimony of Brooksley Bomn regarding Long-Term Capital Management and QTC
derivatives and hedge funds on March 3, 1999 (99-89)
3/16/99 Proposed Rules Concerning Automated Trading System Use in the United States (39-103)
3/22/99 Applications of the Chicago Mercantile Exchange for designations as a contract market in
Cash-Settled Butter futures and futures options contracts (99-10)
3/23/99 Chicago Board of Trade’s U.S. Treasury Bond, Long-Term T-Note, Medium-Term T-Note,
Short Term T-Note and MidAmerica Commodity Exchange’s U.S. Treasury Bond, Long-
Term T-Note, Medium-Term T-Note futures contracts
3/24/99 Kansas City Board of Trade application for designation as a contract market in (he Internet
Stock Price Index futures and futures options contracts (99-113)
4/2/99 Fees for Applications for Contract Markets Designations, Audits of Leverage Transactions
Merchants, and Reviews of the Rule Enforcement Programs of Contract markets and
_Registered Futures Associaticns (99-117)
4/15/99 Fees for Applications for Contract Markets Designations, Audits of Leverage Transactions
Merchants, and Reviews of the Rule Enforcement Programs of Contract markets and
Registered Futures Associations (99-127) '
4/15/99 Fees for applications for contract market designation
4/22/99 Proposed rules concerning access to Automated Boards of Trade
4/27/99 Revision of Speculative Position Limits and Associated Rules
5/3/99 Testimony of David D. Spears, Commissicner, concerning Agricultural Trade Options
before the Senate Committee on Agriculture, Nutrition and Forestry, May 5, 1999
5/5/99 Chicago Mercantile Exchange Eurodollar Forward Rate Agreement Futures and Option
Contracts (99-146)
5/13/99 Chicago Mercantile Exchange applications for designation as a contract market in E-Mini
Nasdaq 100 Index futuwres contract and options on the E-Mini Nasdaq 100 Index futures
contract (99-155)
5/25/99 Revisions to the Commission’s Guideline on Economic and Public Interest Requirements
for Contract Market Designation (“Guideline No. 1”) (99-124)
6/2/99 Order of the Commission to 1ift the moratorium on Foreign Terminals, effective
immediately
6/4/99 Advisory on Alternative Execution, or Block Trading, Procedures for the Futures Industry
6/4/99 Amendment of order granting statutory dual trading exemption for the Project A T-Bond
futures contract at the Chicago Board of Trade to include (he Ten-Year T-Note futures
contract
6/11/99 Withdrawal of the Proposed Rules Concerning Autornated Trading System Use in the
United States (59-180) '
6/15/99 Chicago Board of Trade — soybean oil futures contract (99-174)
7420/99 Revised procedures for Commission review and approval of applications for contract

market designation and of related contract terms and conditions (99-211)
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7/23/99°

CME applications for designation as a contract market in the Three-Month Eurodoilar FRA
futures contract and options on that futures contract (99-205)

8/4/99 Testimony of the Commodity Futures Trading Commission on August 5, 1999 (by David

. D. Spears, Acting Chairman)

8/12/99 Chicago Mercantile Exchange Applications for Designation as a contract market in Degree
Days Futures Contracts for 10 Specified Cities and Options on those futures contracts (99-
224) '

8/25/99 Proposed Amendments to the Commission’s Interim Rules Permitting Trade Options on
the Enumerated Agricultural Commodities (99-233)

9/13/99 Application of the New York Mercantile Exchange as a contract market in crude oil
average price options, heating oil average price options and unleaded gascline average
price options _

10/14/99 COMEX Division of the New York Mercantile Exchange Application for Designation as a
Contract Market in the FTSE Eurotop 300 Stock Index Futures and Futures Option
Contracts (00-005)

10/27/99 Chicago Board of Trade Applications for Designation as a Contract Market in the Dow
Jones Transportation Average Index and Dow Jones Utility Average Index Futures and
Futures Option Contracts (00-12)

11/17/99 Withdrawal of Concept Release Concerning Over-the-Counter Derivatives (99-21)

11/29/99 Final Amendments to the Commission’s Interim Rules Permitting Trade Options on the
Agricultural Commodities (99-22)

2/11/00 Cantor Financial Futures Exchange, Inc., Proposed New Rules 4-A, 25 and 305-A and

: proposed amendments to Rules 32, 300, 302, and 306 -- Block Trading Proposal (00-67)

3/8/00 Changes in Reporting Levels for Large Traders (00-95)

3/13/00 Application of FutureCom Ltd. for designation as a contract market n cash-settled live
cattle futares and options contracts (00-104)

3/27/00 Written Statements of Chairmanr William J. Rainer before the House and Senate
Appropriates Subcommuittees on the FY 2001 Budget Request {(00-120)

4/18/00 Final Amendment to Rule 4.5 — Exclusion of Church Plans from being Pools (00-133)

5/4/00 Testimony of William J. Rainer, Chairman, Commedity Futures Trading Commission,
before the Senate Banking Committee, Chicago, Illinois, on May 8, 2000

5/11/00 Chicago Mercantile Exchange Nasdaq 100 and E-Mini Nasdaq 100 futures contracts and
the Kansas City Board of Trade Internet Stock Price Index futures contracts (00-151)

5/19/00 The Chicago Mercantile Exchange’s Proposed New Rule 526 — Block Transactions (G0-
162)

5/31/00 Chicago Mercantile Exchange applications for designation as a contract market in the
Fortune e-50 index futures contract and options on the Fortune e-50 index futures contract
{00-164)

6/8/00 New Regulatory Framework — Rules Relating to Intermediaries of Commedity Interest
Transactions {00-173)

6/8/00 New Regulatory Framework — A New Framework for Clearing Organizations (00-172)
6/8/00 New Regulatory Framework — A New Regulatory Framework for Multilateral Transaction
Execution Facilities, Intermediaries and Clearing Organizations (00-171)

&/8/00 New Regulatory Framework — Exemption for Bilateral Transactions (00-170)

6/13/00 Testimony of C. Robert Paul on June 14, 2000

6/21/00 Testimony of William J. Rainer, Chairman, on June 21, 2000

6/26/00 Letter to Chairman Larry Combest and Ranking member Charlie Stenholm regarding
CFTC’s views on H.R. 4541 (00-192)

6/30/00 A Statement of Policy regarding the listing by foreign exchanges of contracts through 11.8 .-
Located Trading Devices

710/00 Application of the Merchants® Exchange of St Louis for Designation as a Contract Market
in the Illinois Waterway and the St Louis Harbor Barge Freight Futures Contracts (00-196}

711/00 Testimony of C. Robert Paul, General Counsel, before the U.S. House of Representatives

Comnittee on Cormmerce, Subcornmittee on Finance and Hazardous Matenals on July 12,
2000

1ii




7/18/00

Written testimony of C. Robert Paul, General Counsel, before the U.S. House of
Representatives, Committee on Banking and Financial Services, July 19, 2000

7/19/00 CBOT Applications for Designation as a Contract market in the Dow Jones Composite
Average Index Futures & Futures Options Contracts (00-202)

7127100 Direct Foreign Order Transmittal by U.S. Persons (00-208)

8/10/00 Approval of Speculative limit rles for futures and option contracts filed under the
certification procedures of Rule 5.3 {00-216)

8/29/00 Treatment of Foreign Futures and Foreign Options Customer Funds (00-229)

9/5/00 Letters to Congressman Dingell, Towns and Markey

9/19/00 Letter to the Honorable Carolyn B. Maloney from Chairman William J. Rainer {({0-257)

11/21/00 CFTC's New Regulatory Framework for Bilateral Transactions — Final Rules (01-027)

11/21/00 CFTC’s New Regulatory Framework for Clearing Organizations — Final Rules (01-026)

11/21/00 CFTC's New Regulatory Framework for Intermediaries — Final Rules (01-025)

11/21/00 CFTC’s New Regulatory Framework for Multilateral Transaction Execution Facilities (01-
024)

12/7/00 Exemption from Agricultura] Trade Option Rule {01-033)

12/19/00 Partial Withdrawal of the Final Rules Promulgating a New Regulatory Framework to
Apply to Multilateral Transaction Execution Facilities, to Market Intermediaries and to
Clearing Organizations (01-039)

12/22/00. OnExchange Board of Trade (ONXBOT) Application for Designation as a Contract Market

and for Approval of itg Five-Year U.S. Treasury Note Futures Contract (01-045)

iv




TABLE 4

Matters on Whick 'articipated
That Focused on we cuwacs Industry
January 19, 2001 — January 17, 2002

Date Subject

3/2/01 Letter to the Honorable John D. Dingell, Ranking member, Committee on Energy and
Commerce and The Honorable Henry A. Waxman, Ranking member, Committee on
Government Reform from Acting Chairman Newsome (01-071)

3/2/01 Proposed Implementing Rules for the Commodity Futures Modemization Act of 2000

3/14/01 Testimony of Acting Chairman Newsome on March 21, 2001 (01-079)

5/4/01 Proposed Rules Regarding the Method for Determining Market Capitalization and Dollar
Value of Average Daily Trading Volume; the Application of the Definition of Narrow-
Based Security Index

5/9/01 Letter to Congressman Michael G. Oxley, Chairman, House Committee commenting on
H.R. 1408: Financial Services Antifrand Network Act of 2001

5/10/01 REVISED Proposed Rules Regarding the Method for Determining Market Capitalization
and Dollar Value of Average Daily Trading Volume; the Application of Narrow-Based
Security Index

5/22/01 Proposed Amendments to the New York Cotton Exchange Cotton No. 2 futures contract

. (01-121)

6/5/01 Written testimony of Acting Chairman Newsome before the U.S. Senate Committee on
Appropriations, Subcommittee on Agriculture, Rural Developrment, and Related Agencies

6/18/01 Notice Registration as an FCM or IB for Certain Securities Brokers & Dealers — Extension

] of the Comment Period

6/26/01 Extension of comment period of Joint CFTC-SEC Rulemaking

7/9/01 Application of EnergyClear Corporation for Registration as a Derivatives Clearing
Organization pursuant to Section 5b of the CEA (01-158)

7/30/01 Rules implementing the Commodity Futures Modemization Act with respect to transaction
execution facilities

8/20/01 Final Joint Rules Regarding the Method for Determining Market Capitalization and Dollar
Value of Average Daily Trading Volume the ‘Application of the Definition of Narrow-Based
Security Index (01-187)

8/20/01 Joint Order Granting the Modification of Listing Standards Requirements {(01-188)

8/20/01 Final Rulemaking Reparding Designated Contract markets in Security Futures Products (01-
186)

8/20/01 Intermediary Rules .

821/ Application of Nasdaq LIFFE, LLC Futures Exchange for designation as a contract market
pursuant to Section 5 of the CEA (01-190)

8/22/01 Letter to the Honorable Tom Harkin and The Honorable Larry Combest from Acting
Chairman Newsome (01-192)

9/19/01 Regulatory relief for intermediaries as a result of the events of September 11, 2001 (01-207)

| 9/25/01 Margin Rules for Security Futures (01-209) (SEC and CFTC Joint Proposed Rule) '

9/26/01 Margin Rules for Security Futures — REVISED VERSION 9/26/01

10/29/01 Application of London Clearing House for registration as a derivatives clearing organization
pursuant to Section 5b of the CEA

11/30/01 The CME’s Adoption of a $25 Delivery Fee Applicable to Deliveries on Agricultural
Futures Contracts

12/20/01 Joint Report on Retail Swaps (-48)







U.S. COMMODITY FUTURES TRADING COMMISSION

Threa Lafaystte Centre
1155 21st Street, NW, Washington, DC 20581
Telsphone: {202) 418-5110
Facsimile: {202) 418-5522

August 9, 2001
OFFICE OF
INSPECTOR GENERAL
TO: The Commission
FROM: A.Roy Lavik Q rz i
Inspector Gener

SUBJECT: Report of Investigation of Potential Conflict of Interest re:_

A June 26, 2001 memorandum from Assistant General Counsel and
Hﬂmsmitteda request from the Commission that the
Inspector General conduct an investigation to assure that “had not, during his
employment, violated federal conflict of interest law and regulations. In response to that request,

the Inspector General conducted an investigation. The objective of the investigation was as

follows:
To determine whether“ from his date of employment (October 25,
1998) with the Commisston to the date of his recusal participated personally and
substantially, through decision, approval, disapproval, recommendation, the
rendering of advice, investigation, or otherwise in a judicial or other proceeding,
application, request for a ruling or other determination, or other particular matter
in which, to his knowledge, he, through his spouse, had a financial interest and in
which the particular matter would have had a direct and predictable effect on that
interest. See 18 U.S.C. 208; 5 CFR 2635.401 et seq. and 2640.103.

By reviewing the holdings of the trust in whicle wife's has or had an interest
during hs tenure with the Commission, the Office of the Inspector General (OIG)
constructed a listing of all financial-related holdings in the trust during *5 tenure. By

examining National Futures Association records for the pertinent time periods, the OIG produced
a listing of all registered firms which were associated with the trust's financial-related holdings.

Using the official records systems of the Division of Enforcement supplemented by
interviews with s supervisors and coworkers, the OIG developed a listing of matters
and related business entities on which worked from October 1998 until his move to
s office. The OIG determined that, during his tenure in Enforcement, Mr.
no matters which concerned any entity related to the holdings of the trust in
s wife has or had an interest. The OIG also determined that during this time,
did not personally and substantially participate in any matters of general applicability

to the futures industry which would have had a direct and predictable effect on the trust's
interests.




With the assistance of the Division of Enforcement and the Office of the Acting
Chairman, the Inspector General developed listings of matters which had been forwarded by the
Division of Enforcement to the Acting Chairman's office from January 2001 onward. By
interviews of the Acting Chairman and his staff, the OIG determined what Enforcement matters
were assigned to iand the nature of his assignments. By comparing the listing of the
registered firms which were associated with the trust's financial-related holdings with the listings
of matters which had been assigned to , the OIG determined that, during his tenure in
the Office of the Acting Chairman, worked on no matters which concemed any entity
related to the holdings of the trust in which s wife has or had an interest. The OIG
also determined that during this time, [}l did not personally and substantially participate
in any matters of general applicability to the futures industry which would have had a direct and
predictable effect on the trust's interests.

Accordingly, this investigation is closed.






hours. Pay Period 25 -- 13 hours. Pay Period 26 —- 0 hours.
This pattern is consistent with the reported memory of

H, in a Friday, March 10, 1995 meeting, stated that
the Federa ersonnel Manual (FPM), Subchapter 8, Detail of
Employees, dated May 15, 1990 contained the controlling rules.

In section 8-7. Documentation of Details, b. Interagency Details,
the FPM states, "Agencies should document interagency details in
the employee’s Official Personnel Folder by filing a copy of the
agreement with the borrowing agency or a completed SF 52." Since
the FPM uses the word, "should" instead of, "must", this Office
believes that no documentation is required. The Office also
believes that the annotated letter is sufficient documentation of
the request for and the approval of the detail.

Since there appears to be no violation of either law or
regulation in this matter, this cased is closed.

Attachment
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June 18, 1993

Mr. William Albrecht
Commodity Putures Trading Commission
Washington, DC

Dear Mr. Albrecht:

We requcst—be detailed to the White Housc Office of Presidential Personel, for
a period of 3 months in the Boards and Commissions department.

We understand that should this detail extend beyond 180 it will be reimbursable. (See 3
U.SC.112)

Thank you for your support in helping us obtain the proper staff 10 handle the demands for
appointments by the new administration.

Sincerely,

Deputy Administrative Manager, Presidential Personnel

oK




COMMODITY FUTURES TRADING COMMISSION
2033 K Sireer, NW, Washingion DC 20581
(202 ) 254 - 3154
{202 ) 254 - 3358 Facsmile

August 12, 1994

OFFICE OF
THE INSPECTOR GENERAL
TO: Barkara Pedersen Holum
Acting Chairman
FROM: A. Roy Lavik

Inspector General

SUBJECT: Allegation of Breach of Settlement Agreement

In a June 24, 1994 memorandum addressed to the Chaj
Inspector d the Designated Ethics Official,m
and Wof the firm of Winston and Strawn
representing Kemper Financial Services, Inc. ("Kemper") charged
that the Commodity Futures Trading Commission (CFTC), by
permitting the publication of an article by one of its employees
which incorrectly characterized an October 1993 settlement
agreement, had breached the settlement agreement. They alleged
that the article falsely represents that Kemper agreed to a
settlement involving a fraudulent allocation scheme, when, in
fact, the settlement did not involve fraud charges.

mand _specific reference was to an
article entitled, "Using Finance Theory to Measure Damages in

Cases Involving Fraudulent Trade Allocation Schemes" by

: . and NN - ich appeared in

the February 1994 1ssue of The Business Lawyer. The article

identified the authors as employees of the CFTC and Securities

and Exchange Commission (SEC), but did not contain any disclaimer

indicating that the article represented the opinions of the

authors and not necessarily those of the CFTC or the SEC.

is an employee of the CFTC in the Research Section of
e Division of Economic Analysis. The other two authors are

employees of the SEC,.

masked that CFTC: 1) immediately
conta 1tor o e siness Lawyer and arrange for a

retraction satisfactory to Kemper; 2) initiate an investigation
into the circumstances surrounding the preparation and review of
this article; 3) review whether CFTC procedures were violated in
the review and oversight of the preparation and approval of the
printing of this article; 4) review staff procedures on
supervision of staff-authors in preparation of this article which
misrepresents the CFTC's settlement agreement; 5) review other
external communications made by the staff to the press and in
speeches at conferences or seminars; and 6) determine what
disciplinary measures are appropriate for their authors and their
supervisors.




In a July 12, 1994 letter addressed to the Director,
Division of Enforcement, of the firm Cotsirilos

Stephenson, Tighe and Streilcker, . representing_
c!ar !

an employee of Kemper alleged to have allocated trades,
ed _that the CFTC, through the article coauthored by
, had disclosed confidential information regarding
obtained during the course of the CFTC investigation.
asked that CFTC take the following measures: 1) An
inquiry be conducted immediately to determine the circumstances
surrounding these statements and whether any rules, regqulations,
or statutes were violated including agency and professional Codes
of Conduct; 2) All individuals involved in this investigation be
admonished about making further comments; 3) A determination be
made as to which agency personnel knew or had reason to know that
the statements were to be made and who reviewed or authorized the
statements; 4) I b2 rcnoved from any further
participation in this matter and be disciplined; 5) Any agency
personnel who Knew or had reason to know that the statements were
to be made or who reviewed or authorized the statements be
appropriately disciplined; 6) A retraction satisfactory to
Ebe published in The Business Lawyer immediately.

In response to these letters, the Office of the Inspector
General (OIG) undertook an investigation.

BACKGROUND

On October 20, 1993, the Commission, filed an administrative
complaint against Kemper .Y/ Kemper submitted an Offer of
Settlement ("Offer"™), and upon consideration, the Commission
determined to accept the Offer.?  Solely on the basis of the
consent evidenced by the Offer, and without any adjudication on
the merits, the Commission found that Kemper violated Regulation
166.3, 17 C.F.R. § 166.3 (1993).

Accordingly, the Commission ordered that:

"1, Kemper shall cease and desist from violating Regulation
166.3, 17 C.F.R. § 166.3 (1993);

Y The Complaint alleged that Kemper violated Commission
Regulation 166.3, 17 C.F.R. § 166.3 (1993) by failing to
supervise diligently the handling of commodity interest accounts
by its employees and agents.

Z/ In its Offer, without admitting or denying the allegations
of the Complaint, Kemper stipulated that the record basis on
which the Opinion and Order ("Order") were entered consists of
the Complaint and the findings consented to in the Offer, which
are incorporated in the Order.



2. Kemper shall pay a civil monetary penalty in the amount
of Three Hundred Thousand Dollars ($300,000). Such penalty
shall be paid, in total, by Kemper within five (5) days of
the date of this Order and, pursuant to Section 6(o)} (2) of
the Act, if Kemper fails to pay the full amount of this
penalty within fifteen (15) days of the due date, it shall
be automatically prohibited from trading on all contract
markets until it shows to the satisfaction of the Commission
that payment of the penalty with interest thereon to date of
payment has been made;

3. Kemper shall comply with its undertakings:

A. To pay $9.2 million (the "settlement funds") within
ten business days of the date of this Order into an
interest-bearing escrow account, which has been
approved by Commission and SEC staff, for the benefit
of the shareholders of the Kemper Option Income Fund
and the Kemper Investment Portfolios Inc. - Options
Portfolio ("mutual funds") between January 1, 1987 and
December 31, 1987 ("Claimants"). The settlement funds
shall be distributed to Claimants as provided below..."

The instant article by [N NN -~

in the February 1994 issue of The Business
Lawyer did mischaracterize the Kemper settlement by using the
phrase, "fraudulent scheme" in the article when referring to the
Kemper settlement. At other places in the article, the authors
refer to, "fraudulent trade allocation schemes" and "“disgorgement
in cases of fraudulent allocation" when referring to Kemper. The
settlement agreements did not use the words, "“fraudulent® or
"disgorgement™.

Of comfort to the CFTC, most, if not all, article references
are to the SEC settlement with Kemper not the latter's agreement
with CFTC.

FINDINGS

_ admits to having written Mrticle in

concert with the two named SEC employees. says that
he received no compensation for that article.

The Commission has no formal process for reviewing articles
written by Commission employees.?  Rather an informal process

¥ The Commission has established in 5 C.F.R. Section 5101.103

procedures for approval of outside employment. Although this

procedure insures that the employee's supervisors and the
(continued...)



has developed in the Research Section of the Division of Economic
Analysis to inform | Decputy Director of the Research
Section, of the substance of any articles being written by
employees. If the article is being written in whole or in part
on CFTC time or on CFTC equipment, will determine if
the article is reasonably related to the work of CFTC and if it
will interfere with the employees other, higher priority duties.
is also concerned with preventing the release of
Section 8(a) material. 1If the article meets these criteria, -
will allow the employee t article on CFTC
time and equipment. It has been consistent practice
to inform employees that they must include with any published
articles identifying them as CFTC employees a disclaimer stating
that the opinions expressed were their own and not necessarily
those of the Commission.

When -} ' his
proposed article, and approved of

participation with the two SEC employees in the writing of the
article. completed his portion of the article
partly on CFTC time and partly on his own time.

was in final form, _ brought the

and asked for his advice on clearance
informed him that while there
were no forma e would suggest that the article be
presented to , the Counsel of the Division of
Economic Analysis, and to the Division of Enforcement, for review

and comment.

When w and asked that he
review the article, asked him i1if the article would
have a disclaimer published with it. When informed b

that such a disclaimer would be attached,
indicated that that was the limit of his interest.
did not further review the article, but he suggested that
clear his article with Enforcement.

B ci-st approached irector,
Division of Enforcement, who referred him to who
had handled the case. When ed

and asked that he review the article, asked for an

When t
article to
procedures in CFTC.

¥ (...continued)

Executive Director are aware of the employee's activities, no
attempt is made to review articles written by the employee. The
Code of Conduct issued by the Office of Government Ethics
requires employees to include a disclaimer, "satisfactory to the
agency stating that the views expressed in the article do not
necessarily represent the views of the agency or the United
States."™ 5 C.F.R. Section 2635.807(b)(2).

4



oral briefing from _ on the method _was
proposing for calculating the amount of disgorgement in
fraudulent allocation schemes.* ﬂprincipal concern
was that I s calculation might vield a smaller amount
than current methods and thus face “, in court, with a
competing, lesser amount. assured — that
his methodology would usually produce a higher amount and that,
in any event, his article proposed using the higher of the two
calculations. [ vas satisfied by that answer.

was also comforted by the fact that the SEC had a formal
review procedure and that the review procedure was being applied
to this article. has no recollection of having read
the article, but he does remember seeing a disclaimer on the
title page of the article.

_, concMwas following the proper
procedure, contacted the Designated Agency Ethics

Official, and asked him if _there was a formal W
follow in these matters. dinformed that
there was no formal approval process, but that any employee
contemplating outside employment was required to file a Reguest
for Approval of Qutside Employment with the employee's supervisor
so that the supervisor and the Executive Director would be aware
of the employee's activities. Thus assured, _took no

further action.

No one in the process of review focussed on the portion of
the article which characterized the SEC/CFTC settlement with
Kemper.

began work on the article in May 1993, while
his coauthors had begqun work on the article earlier. The article
was submitted for publication in November 1993.
states that he drew all of the information he contributed to the
article from public sources. We have found no information to
contradict this statement. ' = name was added to the
Order of Investigation on March 7, 1994, According to
's name was added to allow Enforcement to
's expertise during the depositions of
1n assessing Respondent's calculation of the impact of
the trading behavior under review.

In late December 1993 or January 1994, NNNNGNGIN

presented the paper to a workshop for the Division of Economic
Analysis staff. This was a technical discussion with slides.
The disclaimer was on the article given to the attendees at the
presentation.

utilize

i This issue was the principal subject of the article.

S



The investigation did not disclose any other external
communications by the staff concerning the Kemper settlement to
the press or in speeches at conferences or seminars.

When the article was published in the February is The
Business Lawyer, the disclaimer was not attached. -w

, faculty editor of The Business Lawver accepts full
responsibility for not including the disclaimer. The disclaimer
was included when submitted but was lost in the editing process.
The disclaimer was printed in the following issue of The Business

Lawyer.

Discussions with the Acting Executive Director and the
Acting General Counsel, both long time employees of the
Commission, disclosed no other instances in the nineteen year
history of the Commission when an employee article led to a
similar situation.

CONCTUSTONS

The Commission has no procedures covering the review and
oversight of articles published by CFTC employees. The only
requirement everyone appears to agree with is that a disclaimer
should be included to the effect that the views expressed are
solely those of the authors and not of the Commission or its
staff. This requirement is an informal one not codified in
regulation or internal instruction.

_made every reasonable effort to insure that the
article which he coauthored was presented to his supervisor, his
Division's Counsel and the Division of Enforcement Deputy
Director responsible for the Kemper matter for review. He
expected these reviews to uncover any material which might create
potential problems for CFTC. *included with his
article the disclaimer which he was informed was the only
requirement for protecting the Commission.

B - irncdiate supervisor, properly
advised when [l B recognized that the material
should be reviewed by Division Counsel and by the Division of
Enforcement.

, Counsel to the Division of Economic
Analysils, belleves that the disclaimer is sufficient protection
for the Commission, and he limited his review to the presence of
the disclaimer.

3 conversely, an SEC official allegedly incorrectly
characterized the settlement at a public conference.

6



, Deputy Director of the Division of
Enforcement, clearly misunderstood the nature of the review being
requested. Rather than review the article for material which
might cause problems for CFTC or for the accuracy of the
description of the Kemper settlement, he orally reviewed with [ ]
ithe potential impact of the calculation methodology on
CFTC court cases. To his credit, Il [ Qid consult with the
Designated Agency Ethics Official to insure that he was properly
handling the matter.

m the Designated Agency Ethics Official,
clearly misunderstood what ﬁ iwas asking about and
informed him that there was no formal approval process, but that
any employee contemplating outside employment was required to
file a Request for Approval of Outside Employment with the
employee's supervisor so that the supervisor and the Executive
Director would be aware of the employee's activities.

Given that a matter of this kind has come up only once so
far in the history of the Commission, establishing an intensive
formal process for reviewing every article produced by any CFTC
employee similar to that employed by the SEC would appear to be
an overreaction. It is interesting to note that the SEC's
formalized process failed to properly deal with this article.
However, doing nothing and allowing the agency to rely strictly
on a disclaimer appears to be insufficient protection for the
Commission.

RECOMMENDATION

The CFTC continues to believe that its staff has the right
to express its own views as long as they don't represent them as
the views of the Commission. 1Indeed, the Commission encourages
its employees to publish materials which inform the public of
issues of interest to the Commission and keeps the Commission on
the cutting edge of futures related thought.

The Office of the Inspector General recommends that the
Chairman send a memorandum to all CFTC employees confirming the
Commission's support of employee publication. The memorandum
should require that an employee's article characterizing
Commission actions be submitted for review. The memorandum
should also encourage supervisors to review articles presented to
them by employees for review, not for the substance of the theory
or proposition being advanced by the article or consistency with
agency policy, but for the accuracy of representations of
Commission actions, avoidance of confidential disclosures, and
the presence of an appropriate disclaimer. Such focus should
prevent reoccurrences similar to Kemper.
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