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U.S. Department of Justice

Professional Responsibility Advisory Office

Washington, D.C. 20530

September 30, 2011

RE: Freedom of Information Act (FOIA) Request 09-019 (Remand of 07-015)

I write on behalf of the Professional Responsibility Advisory Office (PRAO) to respond
to your October 10, 2007 Freedom of Information Act request for, among other things, “an
electronic copy of each manual or handbook issued by PRAO since January 1, 2005.” PRAO
initially responded to your request on February 5, 2008 and informed you of two items
responsive to your fourth request, an internal Office Manual and an internal New Attorney
Notebook. The Office Manual was withheld in full pursuant to Exemption 2. The New Attorney
Notebook was withheld in full pursuant to FOIA Exemptions 2, 5 and 7(e).

You appealed PRAO’s response to the Office of Information and Policy (OIP) on
February 9, 2008. On August 17, 2009, OIP remanded your request for “Manuals or Handbooks
Issued by PRAO since January 1, 2005” for further processing of responsive records. After
consideration of guidance provided by OIP, PRAO is releasing portions of the Office Manual and
New Attorney Notebook as described below.

PRAOQ’s Office Manual

The PRAO Office Manual is distributed only to PRAO employees, does not affect a
member of the public, and consists solely of internal personnel policies and procedures. After
further review of the PRAO Office Manual and consistent with guidance from OIP, enclosed are
2 pages that are appropriate for release in full.

The remainder of the manual, consisting of approximately ninety-five pages, is withheld
in full pursuant to Exemption 2 of FOIA as records “related solely to the internal personnel rules
and practices of an agency.” 5 U.S.C. § 552(b)(2). Additionally, portions of the withheld
materials are protected by Exemption 5 of the FOIA as inter-agency or intra-agency
communications “which would not be available by law to a party other than an agency in
litigation with the agency,” 5 U.S.C. § 552(b)(5), and by Exemption 6 as information about

individuals the disclosure of which “would constitute a clearly unwarranted invasion of personal
privacy.” 5 U.S.C. § 552(b)(6).



PRAQ’s New Attorney Notebook

After further review of PRAO’s New Attorney Notebook and consideration of guidance
from OIP, enclosed are approximately 198 pages that are appropriate for release in full. Also
enclosed are 3 pages of materials with redactions made pursuant to Exemption 5.

The remainder of the manual, consisting of approximately 675 pages, is withheld in full
pursuant to Exemption 5 of the FOIA. Additionally, portions of these materials are subject to
Exemption 7(e) of the FOIA as law enforcement information that “would disclose techniques and
procedures for law enforcement investigations or prosecutions, or would disclose guidelines for
law enforcement investigations or prosecutions if such disclosure could reasonably be expected
to risk circumvention of the law.” 5 U.S.C. § 552(b)(7)(e).

If you are not satisfied with this response to your request you may administratively appeal
by writing to the Director, Office of Information and Policy, United States Department of Justice,
Suite 11050, 1425 New York Avenue, N.W., Washington, D.C. 20530 within sixty days from the
date of this letter. Both the letter and the envelope should be clearly marked “Freedom of
Information Act Appeal.”

Sincerely,

FOIA Officer
Professional Responsibility Advisory Office



U.S. Department of Justice

Professional Responsibility Advisory Office

Washington, D.C. 20530

October 17, 2014

RE:  Freedom of Information Act (FOIA) Request PRAO 12-034 (Remand of
PRAO 09-019)

I write on behalf of the Protfessional Responsibility Advisory Office (PRAO) to respond
to your October 10, 2007 Freedom of Information Act request for, among other things, “an
electronic copy of each manual or handbook issued by PRAO since January 1, 2005.” On
September 30, 2011, PRAO released 2 pages in full from the Office Manual, approximately 198
pages in full from PRAQO’s internal New Attorney Notebook, and 3 pages of materials consisting
of the redacted New Attorney Notebook table of contents.

On October 13, 2011 you appealed PRAO’s September 30, 2011 response to the
Department of Justice Office of Information and Policy (OIP), limiting your appeal to the table
of contents for the two manuals identified as responsive to your initial request. By letter dated
September 18, 2012, OIP informed you that the PRAQO Office Manual did not have a table of
contents and remanded the New Attorney Notebook table of contents request to PRAO for
further processing.

Please find enclosed 3 pages consisting of the table of contents for the New Attorney
Notebook.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006 &
Supp. IV (2010). This response is limited to those records that are subject to the requirements of
the FOIA. This is a standard notification that is given to all our requesters and should not be
taken as an indication that excluded records do, or do not, exist.

If you are not satisfied with my response to this request, you may administratively appeal
by writing to the Director, Office of Information Policy, United States Department of Justice,



Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may submit an
appeal through the Office of Information Policy’s eFOIA portal at

http://www justice.gov/oip/efoia-portal.html, Your appeal must be received within sixty days
from the date of this letter. If you submit your appeal by mail, both the letter and the envelope
should be clearly marked “Freedom of Information Act Appeal.”

Cordially,

Michael Kingsley
FOIA Officer
Professional Responsibility Advisory Office
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INTRODUCTION

Welcome to the Profassional Respansibility Advisory Office! of the United States
Cepartment of Justice,

in 1994, the Department recognized the need For a program dedicated to resolving
profassional responsibility issues faced by Department attorneys and Assistant United States
Attorneys. As a result, on April 19, 1999, the Department officially established the
Professional Responsibility Advisory Office {(PRAC} as an independent component within the
Department of Justice,

The mission of the PRAQ fs to ehsure prompt, consistent advice to Department
attorneys and Assistant United States Attorneys with respect to professional responsibility
and choice-of-law Issues, PRAQ complies with the rules of professtonal conduct that impose
on lawyers and thelr staff a duty to preserve and protect confldential information,
Information regarding any ethical advice given shall not be disciosed to any person cutside
of this cffice,

PRAC is a service component. Employess are expected to carry out their assigned
duties in a2 professional and responsible manner. The success of PRAQ s dependent upon
Individual performance, team werk and customer satisfaction,

The PRAG Dffice Manual is intended to serve as a source of infarmatlon on the
functions of PRADQ, and other administrative matters, Additional Information on Department

of Justlce policles can be found at http:/fwww.usdoi.gov/imd/ps/empobdorient. hem.

' PRAO frequently recelves receives calls and e-mails intended for the Office of
Professional Responsibliity {OPR}. PRAQ and CPR are tweo separate components. OFR has
jurisdiction to investigate allegations of miscanduct by Department of Justice attorneys,
investigators and law enforcement personnel that relate to the exercise of an attorney's
authority to investigate, litigate or provide legal advice. Other allegations of misconduct by
Department attorneys that do not fall within the jurisdiction of OPR are Investigated by the
Cffice of the Inspector Genera! {0IG). QIG is required te notify OPR of the existence and
resufts of any CIG investigation that reflects vpon the professional ethics, competence or
integrity of a Department attorney. In such cases, OFR is directed to take appropriate
action, In addition to reporting its findings and conclusions in individual investigations, OPR
is also charged with providing advice to the Attorney General and Deputy Attorney General
concerning the need for changes in policies and procedures which bacome evident during
the course of OFR's investigations.
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U. 8. Department of Justice
Professional Responsibility Advisory Office

Mission & Functions

The mission of the PRAG 15 to ensure proinpt, consistent advice to Departinent attorneys and
Assistant United States Attoraeys with respect to professional responsibility and choice-of-law
1szues.

The major functions of PRAQ are to:

* Provide definitive advice to govermment attoreys and the leadership at the Department on
issues relating to professional responsibility.

* Assernble and maintain the codes of ethics, including, inter alia, all relevant interpretative
decisions and bar opinions of the District of Columbia and every state and territory, and other
reference materials, and serve as & central repository for briefs and pleadings as cases arise.

* Provide coordination with the litigating components of the Department to defend
Department attomeys and Assistant United States Attomeys in any disciplinary or other hearing
where it is alleged that they failed to meet their ethical obligations.

* Serve as liaison with the state and federz] bar associations in rnatters related to the
implementation and interpretation of 28 U.5.C. 530R (the Ethical Standards for Attorneys for the
Government Act) and any amendments and revisions to the various state ethics codes.

* Coordinate with other Department components to conduct training for Departiment attormeys
and client agencies to provide them with the tools to make informed judgments about the
circurnstances that require their compliance with 28 11.8.C. 530B (the Ethical Standards for
Attorneys for the Government Act) or that otherwise implicate professional responsibility
COTNCETns.

* Perform such other duties and assigniments as determined from time to time by the Attorney
General or the Deputy Attorney General,
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FPage 139

(Addad Pub. L. 100580, title VI, §6201{a), Nov, 18,
1586, 102 Stak. $968.)
REFRERENDES TH TEXT
SZectlons BF And 904 of Bhe Fotelgn Service Aot of
180, referrad to in para. (1) and (), are olassifled to sec-

tiona 401 eod 400, respactively, of Title 23, Foralen Be-
latigne and Tnterosuras,

§630B. Ethicel standards for attorneys for the

Governmant

(e} An attorney [or the Qovernment ghall be
gubject to State laws and rales, ahid local Fed-
aral ¢purtk rules, governing attorneye in each
Btata where euch stiorney angages ln that at-
tornay’s duties, bo the same exbtent and in the
AT Mmanner 8% other attornays in that Stata.

(B} The Attorney General shall make and
amend rules af the Department of Justice to as-
sura compliance with thiz section.

[c) AR used in thiz gection, the term “attorney
for the Government' includes any attorney da-
geribed in sectlon Tr.2(R) of part 77 of title 2B of
the Code of Federal Regulatiens and alao in-
cluden any Indapendent counasl, or employea of
sach a counsal, appeinted under chapter 40,

(Added Fub, L., 05277, div, A, 51010 [titla VIII,
§ADL(=)], Oct, 31, 1998, 112 Scat. 284150, 26B1-11%)
EFFECTIVE IMATE

Pud, L. 106277, dlv, A, 3500000 [title VLIL, §800{0}], Ok,
21, 1B9E, 112 Stat. 2641-50, M5E1-118, provided that: “The
amehdmenls trinde by Lhls sectlon [anaotlng ihle sé0-
tion] ehell taka effect 180 dasye aftar the date of tha en-
aobrment of chlg Agc [Oob. 21, 1P8A] and ahall applsy dot-
lng that porvlen of fiseal yeer 1903 Ehat follows thad
taklng effact, and ln each succrading Hecel roar."

{ 5300, Authovity to nee available funds

(a) IN GENERAL.—Ex¢apt to tha oxtant pra-
vided otharwisa by lew, the activities of the De-
partment of Justice {inclading any bureanu, of-
fice, board, divieion, commission, subdlvision,
unit, or other component thereof) may, in the
reasonabie discretion of the Attorney General,
ba carried out throngh any mesns, Including—

(1} throapgh the Department'a own peraonnsl,
actlng within, from, or threeagh the Dapart-
ment 1taalfl;

(2} hy sending or receiving detalls of person-
nel to other branchee or agencies of the Fad-
eral Government, on e ralrnbareabla, partially-
relmburanhle, or nonrelmbursable heels;

{3} through reimbursable agreements with
other Faderal pgencies [or work, materialy, or
aquipment,

(4} threngh contracts, grants, or coomrative
agresmenta with non-Faderal parties; and

(5 aa provided in subseotion (b)), i seotion
524, and {n any othar provision of law conelat-
ant harawith, including, without limitation,
aaction 10&(h) of Public Law 102-39% (106 Stat,
1634), as incorpavated by aoction 816(d) of Pub-
Ne Law 104-132 (110 Btat, 1315

(b} PERMITTED USES.—

{1} BENERAL FERMITTED UBE3 —Funds avall-
able to the Attorney General (l.e., all funde
avallalble to carry out the activitles described
in gubseciian (a)) may be azed, withont limita-
tlon, for the following:

{A) The purchage, leaps, malntenancs, and
operation of pReasnger motor vehicles, or po-

TITLE B—JUNCIARY AND JUDICLAYL, PROCEDURE § B

lice-type motor vehicles Ior law enforcament
parpooas, without ragard ko gepoeral parchage
price limitation (or the then-corrent Macal

PAT.

v [(B)Y The purohaze of Ineurance for rmotor
vehlcles, boats, and elrcraft operated in offi-
clal Government basiness In foreign coun-
tries,

(G} Bervicez of axparts and consultants, in-
cluding private coaneal, e avthorized by
gection 3109 of title b, and at ratee of pay lor
individuals not $o exceed the maximum
daily rate payable feam time to time wnder
pection 5332 of thtle 5.

(D} Officlal recaption ahd represeptation
axpenand (1.a., officla)l expensez of a Roclal
natura Intended in whele or in predominant
part to promote goodwill towaed the Dapart-
ment or ila migsigng, bot excluding expensas
of puble tours of facilities of the Depart-
ment of Juatica), in accordance with die-
tributions and procedurss esbablishaed, and
rulas lgzned, by tho Attorney Caneral, and
expangoed of public tours of facilitles of the
Departrnent of Justica.

(EY Unforeeesn emergancles of a confidan-
tial character, to be expended under the di-
rectlon of the Abtorney Ceneral and ae-
counted for molsly on tha coartlficats of the
Attornay Chenaral.

(F1 Miscellanegus and amargancy IXpansas
autharizad ar approved by the Attorney Gen-
aral, the Deputy Attornery General, the Agao-
ciate Attorney Genaral, or the Asgistant Ab-
torney Ganeral for Admindstration.

3 In accordance with procedares esateab-
lished and rules lasusd by the Alterney Gen-
erel—

{1 abttendanca at montings and seminars;

{11y conferences and training; and

(111 advances of pablic moneys undar
gection 3824 of title 31: Frowvided, That trayv-

ol advances of auch moneys to law enforos-

ment perapnnael engaged in undercgover as-

tivity shall ka consldered to e public
meney for parposes of ssction 3527 of title

3.

{H) Contracting with Individaels for per-
sonal services abroad, except that such indi-
viduals shall not ba regarded ae amployees of
the United 3tates for the purpose of eny law
adminigterad by the OMfice of Peraonnsl
Managrnnt,

{1) Payment of interpratera and tranelatora
who are oot citizena of the United 2tates, in
pecordance with procedures established and
rulea igawed by the Attorney General,

{J} Expenses or allowances for unifermas as
anthorized by section 901 of title 5, but
without regard to the general parchase price
limitation for the than-current {1acal year.

[K} Exponges aof—

(1) primary and cecondary schoollng for
depandsnts of paraonnel staticned outaide
the United States at cost not in excess of
those authorized by the Departiment of De-
{ensa for the same wrea, whan it {a deter-
mined by the Attorney Ceneral thet
gchools evallable in the lagality are unable
to provida adeguately for the aducation of
guch depandanta; and
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§76.39

76,29 Compromise or scttlement after
Decision ond Order of a Judpge.

{a] The United States Attorney hav-
ing jurisdiction over the case may. at
any {ime before the Attorney General
issucs an order, compromise, madify,
or remit, with or without conditions,
any civil penalty lmposed under this
sectlon.

th} Any compromize or settlement
must be in writing.

378.40 Records to be public.

All  documents  contained in the
records of formal proceedlngs for him-
posing a penalty under thiz part may
ke Inspected and copied, unlass ordered
zealed by the Judge. '

§76.41 Fxpungement of cocords,

(a) The Attorney Ceneral shall ex-
punge all official Department records
created pursuant o thils part upon ap-
plication of a respendent at any time
after the expiration of three {3} years
from the date of the fnal order of as.
sesgment 1f:

{1} The respondant has not previoushy
teen assessed a civil penalty under thiz
section

(2Y The respondent has pald the pen-
alty.

(3) The respondent has complied with
any conditions imposed by the Attor-
ney General;

["i] The respondent has not been con-
victed of a federal nr state offense re-
lating to a concrolled substance as de-
fined in section 102 of the Controlled
Substances Act (21 1.5.C_ E0Z); and

(8} Tha respondent agrees to submit
to & drug cest, and such test shows the
individuzl to be drug free.

(B A non-publle record of a disposi-
tlon under Lhis part shall be retained
by the Department solely for the put-
pose of determiining in any subsequent
proceeding whether the person guall-
figs for a civil penalty or expungement
under this pare.

{c] If & recerd is expunged under this
part. the individual for whom such an
expungatnent was made shall not be
held guilty of perjury. false swearing,
or making a False staterment by reazon
of his failure to recite or acknowledge
8 procesding under this part or the re-
tults thereal In response to an inguiry
made of hlm for any purpose.

28 CF& Ch. | (7~1-05 Edition)

E7842 Limitations.

Mo action under cthis part shall be en-
tertalned unbezz commenced within
five {5) vears from the date on which
the violation occureed.

PART F7—ETHICAL STANDARDS
FOR ATICORNEYS FOR THE GOV-
ERNMENT

Soc,
el
vl
T3

Purpose and avcharity.
Dalinltlons,

Applicetion of 26 U_S.C. 530B,
T4 Guldance,

1.5 Mo privete cetnedlea.

AUTHORITY: 7B U.5.C. S30B.

EROURCE! Dirdar Mo, 2210-99, 94 FE 10275, Apr,
2, 1589, unless otherylas noted,

§77.1 Purpose and authority.

fa)] The Department of Justice 15
committed to ensuring that its altor-
neys perform thelr duces In accord-
ance with the highest ethlgal stand-
ards, The purpase of thls part 1s to im-
plement 26 U.S.C. 5308 and to provide
guidance to attorneys cencerning the
requirements Imposed on Depattmetit
actorneys by 23 ULS.C, §HB.

(b} Sectclon 530B requires Department
attorneys to comply with stale and
iocal federal court riles of professional
respenslbllity, but should not be con-
strued in any way to alter federal sub-
stantive. procedural, or evidentlary
law ar to Interfere with the Attorney
General's authority to send Depart-
ment attorneys into any court in the
United States,

il Sectien 530B imposes on Depart-
ment attorneys the same rules of pro-
fessional responsibility that apply to
non-Department attorneys, but should
not be construed ta impose greater bur-
dens on Department altorneys than
those on non-Department attorneys or
ta alter rules of professional responst-
bility that expressly excmpt overn-
menk attorneys from their application,

{d} The repulations set farth o this
part seek to provide guidance to De-
partment attorneys in determining che
rules with which such attorneys should
comply.

338



Degartrnant of Juslice

F77.2 Dofnitions,

As wused in thils parc, the fallowing
terms shall have the followlng meat.-
ings, unless the context indicates ath-
ervige:

(@) The phrase atiorrray for the govern-
ment means the Attorney General; the
Deputy Attorney General; the Solicltor
Ceneral; che Assistant Attommeys Gen-
eral for, and any atlarney employed in,
the Antitrust [Hvision, Civll DHyision,
Civil Rights Divisien, Criminal Divi-
slon, Envlronment and Natural Re-
sources Division, and Tax Division: the
Chief Counsel for the DEA and any at-
tortey employed in that office, the
Chief Counsel for ATF and any atgor-
ney employed n that offlice; the Gene
eral Counsel of che FBI and any atcer-
ney employed in thar office or in the
(Oifice of General Counsel) of the FBI;
any attorney emploved in, or bead of,
any other legal office tn a Departrnent
of Justice agency; amy Unlted Stales
Attorney: any Asslstant Unlted States
Atcorney: any Speclal Assistant to the
Atrtorney Ceneral or Speclal Attorne
duly gppointed pursuant to 28 U.S.C).r
153, any Speclal Assistant Uniced
States Attorney duly appointed pursu-
ant to 28 U.S.C. M3 who 1s authorized
to conduct crimlnal or clvil law en-
forcement investigations or pro-
ceedings on behalf .of the United
States; and any other attormey em-
ployed by the Department of Justloe
who i3 authorized to conduct eriminal
or civil law enforcement procecdings
on behalf of the United States, The
phrase atforrey for fhe goverment also
Includes any Independent counsel, or
employee of such cgunsel, appointed
unter chapter 4] of ritle 28, United
States Code, The plwase atrorney foe the
Fovernment does not include actorneys
emploved as investlgators or other law
enforcement agents by the Department
of Justice who are not authorized to
represent the United Staces in criminal
or civil law enforcement litigatign or
to supervise such procecdings.

(b) The term cese means any pro-
teeding over which a state or Federal
coutrt has Jurlsdiction, including crlmd-
nal prosecutlons and clvil actlons, This
term also includes grand Jury inves-
tigatlons and refated proceedings (such
as motions to guash grand jury sub-
poenas and motions o compel teskl-

§77.2

mony), applications fer search war-
rants, and applications for alectronic
survelllance.

{c] The phrase ofvl] faw enforcemend
inwvestigatfon means an investigation of
possible civill wiolaclons of, or claims
under, federal law that may form the
basls for 8 civil law enforcement pro-
ceeding,

[d} The phrase chdfl faw enforcement
proeseding means a clvil actlon or pro-
ceeding before any court or other tri-
bunaf brought by the Department of
Justiee under Lho authority of the
United States to enforce federal laws
or  regulations. end  Includes pro-
ceedings related to the enforcement of
an adrinisirative subpoena of Suim-
mons or civil invescigative demand.

[g] The terms ¢erduct and Bcihdly
means any aclt peclormed by a Depart-
ment atoormoy that Implicates a rule
governing attorneys. as that term is
defined ln paragraph (h) of this section,

(f) The phrase Deparement artorrneyfsf
is  synonymous  with  the phrase
"attorney[s] for the governmont” as
deflned i this section.

(g) The term person means any indi-
wvidual or organization,

(ht The phrase stgce laws and noles
and local federal court rules governing at-
fomapE means rules enacted or adopted
by any State or Terrltory of the United
States or the District of Columbia or
by any fedoral couct, thato prescribe
ethilcal conduct for attorneys and that
would subject an attorney. whether or
not a Department ateommey. to profes-
slonal discipline, such as a code of pro-
fessional responsibility. The phrase
does not include:

[1} Any statute. rule, or regulation
which does not govern ethical conduct,
such as rules of procedure, evidence, ar
subsiantive law, whether or not such
rule is included in 2 code of profes-
sional responsibility for attorneys;

2y Any scatuce, rule, or regulation
Lthat purports to govern the conduct of
any class of persons other than attor-
neys, such as rules that govern the con-
duct of all Hugants and Judges, as well
as artorneys; or

[ A scatuce. rule, or regulation re-
quiring licensure or membership In a
parttcular stace bar.

(1) The phrase seate of Mrensure means
the District of Columbta or any State

339



§72.3

ar Terrltory where a Department at-
tormey 1s duly licensed and anthorized
to practlce as an attorney. This term
shall be construed in the same manner
as 1t hes been construed purstiant to
the provisions of Puh. L. B6-132, 93 Scat.
1040, 1044 {1979, and Sec. 102 of the De-
partments of Cammmetce, Justice and
State, the Judiciary, and Related
Agency Appropriations Act, 1983, Pub.
L. 105-277,

{(1(1y The phrase wihere such attaney
engages in that aftforney's dutfes 1denind-
fles whicth rules of ethlcal conduct a
Drepartment attormey should comply
with, and means. with respect o par-
ticular eonduct:

(I} If there Is a case pending. Lhe
rules of ethical conduct adopted by the
loca] federal court or state court before
which the case 15 pending; or

i) If there ls no case pendlng, the
rules of ethical cenduct chat would he
applied by the attormey's state of lcen-
surg,

2] A Department attormey does nat
“angage]] In that attorney's duties” in
any states in which the attorney’s con-
duct ls not substantial and continuous.
such as a jurisdiction in which an at-
terney takes a deposlitlon (related toa
case pending in another court] or di-
reCts & Contact o be made by an inves-
tigative agent, or respordds to an in-
quiry by an investigative agent. Nor
does the phrase include any jurisdic-
tion that would not ordinacily apply
its rules of ethical conduct Lo par-
ticular conduct or activicy by the at-
tornay.

(k} The phrase {o the same exient snd
in the same manner as other attorneys
means that Depariment  altorneys
shall enly be sublect to laws and rules
of ethizal conduct povarning actorneys
in the same Manner as such rules apply
te mon-Department  attorneys.  The
phrase dees not, however, purport to
eliminate or otherwise alier state or
federal laws and rules ard Federal court
rules that expressly exclude some or all
governrent attorneys from patticular
limitattonz or prohibitions.

{Ovder Mo, 2216-090, 64 FR 19273, Apr. 20, 1009,

as amendsd by Order MNeo. 2050-2003, 68 FR
d025, Jan, 31. 23

28 CFR Ch. | (7-1-04 Edition)

£77.3  Applicatioa of 28 U&.C, 530E.

In all criminal imvestigations and
prosecutions. tn all clvil investlgations
and Utigavion (affirmative and defen-
sive], and in all civll law enforcement
invostigations and proceedings, altor-
neys for the government shall conform
their conduct and activities to the
stale rules and laws, and lederal local
court rules, governing attorneys o
each State where zuch attorney en-
gages It that attormey's dutles, to the
same extent and In the same manner as
other attorneys in that State, as these
terms are dofined in §577.2 of this part.

3774 Guidaoce.

{a} Rufes af tfre court before which &
case {5 pending & government attorney
ghall, in all cases, comply with the
rules of eLhical conduct of the court be-
fora which a particular case is pending-

(I frcansistent roles where there f5 a8
perding case. {1] IF the rule of the attor-
ney's stace of lcensure would prohiblc
ar1 action that 15 permissible under the
rules of the court before which a case iz
pending, the attorney should consider:

() Whether tha attorney’s state of 1i-
censure would apply the rule of the
cotrt before which the case is pending,
rather than the rule of the state of Li-
canslre;

{i1} Whether the logal federal court
rule preempts contrary state rules; and

(1) Whecther application of tradi-
tinnal choice-of-law principles directs
the attormey to comply with a par-
ticular rule,

(23 In Lhe process of considering the
factors described in paragraph (B} of
this sectign, the atroiney s encour-
aged te consult with a supervisor or
Professional Responsibility Officer to
determine tho best course of conduct.

{c) Thelee of rufes where there 5 mo
pending case. (1) Where no case is pend-
ing. the attorney should penecally
comply with the ethical cules of the at-
rorney's state of licensure, unless ap-
plication of traditional cholee-of-law
principles directs the attorney to com-
ply with the ethical rule of another ju-
risdiction or court, such as the ethical
rule adopred by the court in which the
case s likely to ba brought,

(3] In the process of considering the
factors described in paragraph {c)(1} of

340
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this section, the attormey I8 encaout-
aged to consult with a supervisor or
Professional Responsibllity Officer to
determine the best course of conduct.

[d) Fufes that fmpose an frreconcilable
conflice. If, after consideration of teadl-
tlanal cholce-of-law principles. the at-
torney concludes that multiple rules
mey apply to particuler conduct and
that such rules impese lrreconcilable
obligations oo cthe attorney, the attoc-
ney should consult with a supervisor or
Professional Responsibility Officer to
determine the best course of conduce.

(e} Supendsory aitorneys. Bach attor-
ney, including supervisery attomews,
st assess his or her ethical obliga-
tizns with respect to particular con-
duct. Department atrorneys shall not
dicecl any attornsy (0 engage ln con-
duct that violates sectlion 530B. A su-
pervisor or other Department attorney
who, in goed falth, gives advice or
guidance to another Departmanl atbor-
ney about the other attorney’s ethical
obllgations should not be deemed to
violate these rules.

N frveseigaiive Agerres, A Departiment
attorney shall net direct an investiga-
thve agent acting under the altorney's
supervision te engage in conduct under
clreumscances that would violate the
arcorney's ohligatlons under sectlen
SNE. A Department attorney who in
good Faich provides lepal advice or
guldance upon request te an investiga-
tive agent should net be deemed to vig-
late these rules.

§7.6 No private romadies,

The princlples set Ferth herein, and
internal offlce procedures adopted pur-
suant hereto, are intonded solely (oo
the puldance of attorneys for the gov-
ernment. They are not intended oo, do
not, end may not be relied upon 1o cre-
ate a righl or benefic, substantive or
procedural, enforceable at law by &
party to litlgacion with the United
States. tncluding criminal defendants,
targets or subjects of criminal inves-
Ligations, witnesses in criminal or clvil
cases [including civil law enforcement
proceedings). or plaintiffs or defend-
ants in civil investigations or litiga-
tion; or any other person, whether or
not a party to ltigation with the
United States, or their counsel: and
shall not be 8 basis for dismissing

AM. 79

critmlnal or civil charges or pro-
ceedings or for excluding celevant evl-
dence in any judicial or adrinistrathve
proceeding. Mocr are any limitations
placed on otherwize lawful litigative
prerogatives of the Department of Jus-
tice as & result of this part.

PART 79—CLAIMS UNDER THE RA-
DIATION EXPOSURE COMPENSA-
TION ACT

Subpant A—General

Sac,

T4.1 Purpose.

79.¢ General definltions,

793 Qompensable claim  cetegories under
che Act.

T84 Determination of clalms and affidavics.

79.5 Reguivementas for medioel documenta-
tion, contomporanesces  recacds,  and
ocher records or documents.

Subpoal B—EligibAity Critana for Clalms
Relaling to Levkeamia

19.10 Secope of subpart.

11 Defnithoo.

T2 Critecia fer cliglblllyy for clalms relat-
Log oo leukemia

.13 FProof of physleal presenco fer the teg-
ulslte perlad acd proal of perticlpetion
onsite durlng 8 perled of etmaespherlc nw-
claar tostlng,

.04 Proof of indtial expasure prior o age
El.

T8.15 Proof af ohaer of leukemla more than
two yoars altor First expoazuce.

.16 Proof of medical condlticn.

Subpar C—Eilgbility Criterda for Claims Re-
lating to Certain Specifled DNsecsas
Confracted Afer Exposure 0 on Al
fectad Argd (CDownwindars')

7820 Scope of subpact.

Thii Deflnitions,

7922 Criteria for elglbdlity for clalma relacs
Ing to cercaln apeclfied diseases con-
tracted afier exposues In an affected area
{'downwinders'').

79.23 Proof of physicel presence far the req-
ulsite poriod,

79.24 Proof of loltlal or First cxposure alfer
age 20 for clalms under §78.22{bH1).

78.25 Proof of onset of leukemia at least two
vaars after flrst exposure. and proct of
otraet of a specifled compensable dlsceso
more Chan flve years after firat expoaura,

19.26 FProof of medieal condiclon.

19.27 [ndication af che presence of hapatitla
B or circhosls.
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Dffice of Legal Counael
U.5. Department of Juatice

THE ATTCENEY GENERAL'S FOLE AS CHIEF LITIGATOR FOR THE UWITED STATES
Tanuary 4, 18632

[The follewing memorandum depcribes the development and pregent sEcope of the
Attorney General's role in representing the United Staktes and ite agencises in
litigation. It discusaes the policy reasons £or the cgenctralization of litigation
authority in the Department of Justice, amd analyzas kthe Attorney General's
relationship with e¢lient agencies. It alaoe touches on the Abtorney General's
authority bto settle and compromise cases, and on his authorigy over litigation in
international courcs. It concludes thar, absent clear legislative directivas to
the czpntrary, the Attorney Gepneral has plenary authority and responsibiliny over
all lirigation to which the United States or one of ite agencies 18 a party, and
that his discretien is circumscribed only by the Pregident's constibtericnal duty
to "cake Care thab the Laws bae faithfully executed. ']

MEMORANDUNM CFINICH FOR THE ATTORMNEY GENERAL

You have asked this 0ffice to outline the rale and responsikilities of the
Attorney General im representing the United States in litilaation in which the
United States, ar a federal agency or department, iz a party. In particular, you
apked rhat we conglder the Attorpfey General's suthoriey and respongibility to make
decizions with regpect to litigation, ewven if those decisions may conflict with
the views, depirea, or legal analyges of other departments or agencies of the
United States, including thoge which may ke "clienks" in the particular
litigation. Litigation involwing agencies which have been granted express
exclugive authority by Congregs to conduct their own litigation 18 not wichin the
aooape of thig memorandum. {FW1) Rather, the focus of this wmemorandum is livigaktion
involving *4E those agencies whose litigating authority is clearly subject to the
Attorney General'sy direction, of whose statutory grante of authorlty are ambiguous
or insufficient to remove them from the Artorney General's supervision.

We gconclude that, absent clear legislative directives to the contrary, the
Atborney General has full plepary authority over all litigation, civil and
eriminal, €& which the Unikted States, ite agencies, or departmenks, are parciss.
Such suthority is roocted histerically in our common law and tradition, zee
Cogfiscation Cases, 74 V.85, (7 Wall.] 454, 458-8%9 (1868} ; The Gray Jacket, 72 1.5.
(& Wall.] 370 (13gs} and, since 1870, has been glven a statutory basis, See S
U.g.C. § 3106, and 28 U.2.C. §§ 516, 515. See generally United Scates v. San
Jacints Tin Co., 125 U.5. 273 (1888}, The Attorney General's plenary authority ls
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circumseribed only by the duty imposed on the President undexr Article II, § 3 of
the Conptitution to "take Care that che Laws be faithfully sxecuted.®

I. Historical Development of the Role of the Attorney General

Flenary power over the legal affairs of the United Staktes was vested in the
Attorney Feneral when the 0ffice of the Attorney General of the United States was
firet ocrsated by the Tudiciary Act &f 178%. Act of September 24, 1783, ch. 29, §
35, 1 stat. 92. [FHI}

The Attorney General'a abatubory authority to conduct litigarion to which khe
United States, itvs departments, Sr agencies, is a party was more fully developed
by Congresa in 1870, in the pame leglslation that provided for the creativn of the
Department ©f Justice. Aot of Juhe 22, 1874, c¢h. 150, 16 Btat. 162. Prior po 1B70.
howsver, the Attoiney General's authoerity in litigation matiers invelving thae
Uniited States had been recognized by the Supreme Court, In The Gray Jackst, 72
0.3, (5 Wall.) 370 (1leés], the Court held chat no coungel would be heard for the
United scates in oppoesition to the views of che Attorney General. In the
Copfigecacion Caaes, 74 U8, {7 wall.} 454 (1E66), the Court concluded thak:

Whether tesked, tcherefore, by the requirements of the Judiciary Act, or by the
udage of the govermmant, or by the decisions of this »49 court, 1t is olear that
all such suitg, 5o far as the intergsts of the United States are concerned, are
subjact to the direction, and within the conkrol of, the Acbtorney-General.

T4 .5, (7 Wall.) at 458-589,

The Ia70 Act eatablishad the pepartment of Justice and desjignated the Attornsy
General ag its chief legal officer. The Act provided that certain specifisd
"gmlicitors" performing legal functions within the warlcus agencies "shall he
trangferred from the Departments with which they are now asgociated to the
Depazrtment of Juatiece, ... and shall exergise thedir functions under the
pupervision and ¢ontrol of the head of the Department of Juatige.® (§ 3, 16 Stat.
1g2,)] [PN3] The act also autherized the Ateorney Qeneral to designate any afficer
of the Department of Justice, includify himself, to conduct and argue any case in
which the govermment ie interested. in any court of the United States, whanevel he
deems it negessary for the intcerest of the United Scates. (8§ 5, 15 Sktak. 162.) In
addirion, the Act gave the Attorney General supervigory authority owver the conduct
and proceedings of the various atktorneys for the United States in the respective
judicial districts, "and alse of all other ateorneya apnd ¢ouneel[l]lors employed in
any caseg or business in which the United Srares may he concernsd.Y {§ 16, 16
Stak. 1&4.) And finally, the Aot forbade the Searetaries of the Executive
Peparcments to employ other attorneya or cutside counssl at government expense,
but "shall ¢all upon the Department &f Justice ..., and no Counsgel or aktorney
fees shall hereafter be allowed to any person ..., besides the respective district
attorneyas ..., fur services in such ¢apaciky te the United Skates, ... unlegs
hereafter awthorized by law, and then only on the cercificate of the
Atbtorney-Gensaral that such eervices ... could not be performed by the
Attorney-General, ..., or the officers of the Department of Justice." (5 17, 14
Stat:, 1&é4.) 16 Srat. 182,

© 2006 Thomson/Weat. Ho Claim to Orig. U.S. Govt. Works.
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The initial motivation for this legislation was the desire to centralize the
conduct and supervigion of all litigationm in which the government was involved, as
well az to eliminate the need for highly paid outside counsel when
goverament-trained attorneys could perform the same funceion. Other cbjectives of
the legiszlation that were advanced in the congressional debates were to sneure the
presentation of uwniform positions with respect to the laws of the United States
("a unity of decision, a umity of jurisprudence ... in the executive law of the
United States"), [FW4] and to provide the Attorney General with authority over
lowey court proceedings involving the United States, so thar litigation would be
better handled on appeal, and before the Supreme Court. See Cong. Globe, 4lst

. fonyg., 2d Sess., Pt. IV, 3035-3%, 3G55-566 (1870). See generally Bell, The Atkorney
General: The Federal Government's Chief Lawyer and Chief bLitigater, or One Among
Many?, 4¢ Fordham L.Rev. 1045 (1878}; Key, The Legal Work of the Federal
Government, 25 Va.L.Rev. 1865 (19234).

450 The Supreme Cpure considered thia legislation in United States w. Zan
Jacinto Tin Co., 125 U.S. 273 {1898) and concluded that the Attorney General was
"undoubtedly the offlcer whe hae charge of the institution and conduct of the
Pleag of the United States, and of the litigation which is neceasary to eatablish
the rights of the government." Id. at 275. Emphasizing the centralizing function
of the Department of Justice and tha Attorney General, the Court reasened that the
power to coptrol government litigation must 1le eomewhere--that there musk axist
gome officer with autheority to decide when the United States ghould sue, and to
overges the execution of such a decision--and that the Attorney General wasg
designated such appropriats officer, in the Judiciary Act of 1783, by reference ko
the historical practice in England. {FNS] 125 U.§. at 278-80. In 1921, the Court
added thar the Attorney General's autharity to conduct such litigation could be
affected only by clear legislative direction to the pontrary. Kerm River Co. v,
United Statee, 257 U,3. 147, 1585 (1921}, See alsc 21 Op.Att'y Gen. 155 {1855}).
{The Zecretazry of the Navy was not warranted in employlng couneel in a foraign
¢ountry to institute suit in behalf of the Uniced States, hut sheuld have referred
the matter to the Depactment of Juetice, "which is charged with the duty of
determining when che United States shall sue, for what it shall sue, and that such
guits shall ba brought in appropriate cages," id. at 1%38.)

Lower courts reached similar conclusions wikh respect to subgequent
recodifications of che LE70 legislation. The Court of Claims summarized the
legislaticon in the fullowing:manner:

Thege provisions are teo comprehensive and teo gpecific to leave any doubt
that Congress intended to gather into the Department of Juetice, upnder the
suparvigion and control of the Attorney-General, all the litigation and all the
law buginess in which the United States are interested, and which previously had
been acatteresd among different public officers, departments, and branches of the
Government, and to break up the practice of frequently employing unocffigial
attorneys in the public service,

Parry v. United States, 38 Ct.Cl. 483, 451 {18%3}. Speaking for the Second Circuit
Court of Appeala, Judge Learned Hand emphasized the centralizing funccion of the
Attoyney General's role as chief lirigator for the United Stakes and the necessiby
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that that role be committed exclusively to .the Attorney General:

The government hae provided legal officers, presumably competent, ¢harged wikh
the dety of protecting its rights in its 451 courts.... Congress, having so
provided for the progsecution of civil suits, can scaroely be supposed to have
contemplated a possible duplication in legal perasnnel. The coat of thia is one
wonaideration, but far more important is the centering of responeibility for the
congduct ©f public livigation. The Attorney General has powers of "general
superintendence and direction® over districc attorneys {cirle 5, 77.2.Code, § 17
{5 USCA § 317)}, and may direcely intervene to "conduct and argue any case in any
court of the United Statesz" (title 5, U.5.Code, § 305 [5 USCA § 305]).... Thug he
may displace district attorneys in their own suits, dlemiss or compromise them,
inatituta those which they descline ta press. Ho such eystem ie capalble of
cperation unlesa hig powers are exclusive, or if the Departments may institute
Fuits which he cannot control. Hig powers must be coextensive with his duties.
Sutherland v. Internaticonal Insurance (o,, 43 F.24 969, 970 (2d Cir.1%34), cerkt.
denjed, 282 U.2. E90 (1934} (emphadis addad}.

It 1333, ag part of a crusade to coppolidate as much of the government's
buginess as necessary to increase cperating efficiency, Prepident Roosevelt issued
an executive order to supplement the existing legislacive wandate of centralized
litigation autheority. Executive Crder No. 5166 {June 10, 1833), which recuires all
claims by or againer the United States to be litigated by, and wader the
supervision of, the Department of Justice, im still in effect., The order provides
in percinent paxk:

Claima Ly or against the Uniced Statas.

. The functione of prosecuting in the courts of the United Scates olaims and
demands by, and offenges against, the Government of the United States and of
defanding claime and demands against the Govermment, and of supervising the work
of United States abtorneya, marshals, and clerks in connecktion therewich, now
exercised by any agency or officer, are transferred ko the Department of Justice.

Az to any cage rafarred t¢ the Department of Justice for prosecution or
defense in the courts, the function of decision whether and in what panner teo
progecute, or to defend, or to compromise, or te appeal, or to abandon prosecution
or defengse, now exercieed by any agentcy or officer, is rransferred ko the
Department of Jusbice,

Feprinted in 5§ U.S.C. § %01 noea [1575).

II. Present Statutory Bages of the hAttorney General's Authority

These attempts to centralize the litigating function and authoricy of the
federal government in the Deparement of Justice, with the Atrornsy General at its
helm, *52 are now codified in & U.2.C. § 3104 and 2B U.8.C. 5§ S515-516. Section
31e5 of Title & forbids the employment of outside counsel by execurtive agenciea
for litigarion invelving the United States unless Congress has provided otherwise,
requiring inatead that the mabter be referred to the Department of Justice. [FN&]
Although we have found no case law interpreting this provieion, the language of §
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3106 appsars to limit the prohibition of payment to cutside counzel for
litigation, and litigation-related mackers. However, in view of the centralization
and uniformity purposes underlying the 1870 Act and its progeny, we helieve thak,
abeent ‘skatutery authoricy to the contrary, the prohibition should be broadly
interpreted to preclude payments to non-agency or non-Justice Deparkment atbtormeys
for {legal} advisory functions ag well. See Scalia, Assistant Artormey General,
Office of Legal Counsel, Letter to Hoffman, General Counsel, Department of Defensa
[Mar. 24, 1975}. [FH7] See alsc Boyle v. United Scakes, 309 F.24 395, 402
(¢£.€1.1962) f{guoting from a 1957 letter by the Comptroller General: "[I)n the
absence of urgent and compelling reasons, a Government agency may not procure from
an independent contractor eervices normally susceptible of being performed by
Government emplovsaes."}). Neverthelese, the Atborney General may eaploy outside
couneel ro parform legal duties uwnder hie direction. Seckions 515 and 543 of Title
28 [FHB] authorize the Attorney General to commission "Epecial atkorneys" to
aEsiee United States Atborneys. or to “conduct any kind of legal proceeding, civil
or ¢riminal, ... which United Stakes atteorneys are authorized by law to
coendueck. ., 0

*53 Sectlong 515-519 of Title 28 codify the law growing oub of the 1870 Act
which congolidated the power bto fonduct litigation invelving the United Btates in
the Department of Justice, and granted vhe Abtorney General supervisory authority
¢rver guch licigation. The princilpal provigions granting such authority are 5§ 518
and 512. Sectien 516 provides that

[e]xcept e otherwise authorized by law, the cofdust of likigakion in which
the United Scates, an agency. or officer thereof ie & parky, or ic interested, and
sgauring evidence therefor, ise reserved to officers of the Department of Justice.
utider the direction of the Attorney General.
fection 519 provides that

[elxzept as ctherwise authorized by law, the Attorney General shall suparviee
all litigation ko which the United States, an agency, or officar thereaf is a
party, and ghall direce all United States attorheys, asgistant United Btaktes
aetorneys, and specdial attormeys appointed under mectlon 543 of thig title in the
discharge of cheir raspective duties,

Howewar, a3 with the previous legislative and execubive efforka designed to
cenktralize the lirigating functions of the United States, thess provieiong have
been undercwt by exceptions authorized by Congress which grant agencies or
departmenta litigating authority independent of the Department of Justice, See
Bell, The Atkorney General: The Federal Government's Chief Lawyer and Chief
Litigater, or One Among Many?, 46 Fordham L.Rev. 1049 (1978}; Memorandum to the
Attorney Genaral, fram William D. RBuckslghaus {Mar. 5, 1970); Key, The Legal Work
of the Federal Gevernment, 2% Va.L.Rev. 155 (1%38}. [FN%] As of 1578, some 31
Executive Branch and ipndependent agencies were authorized to conduct ak least =ome
of thelr own litigation. Bell, supra, at 1657. Although this memorandum dees nok
addrese those cases in which agencies have been granted independent litrigating
autherity, the lines between the Attorney General'®s authoriey and that which hag
been delegated to the agencies have at times heen drawn ambiguously, and in those
cases, the Atkorney General freguently asserte his historlc authority ever the
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litigation procesdings.

54 III. Supervigory Aukthority in the Context of Jolntly Conducted
Litigation

A. Poligy Consideracicons

The pelicy considerations which gupport the centralization of federal litigating
authority in the Department of Justice. undsr the supervision of rhe Attorney
Generdal, are many. In addition to the "unlty of decision, unity of jurisprudence"
goals that ware articulated in the 1870 congressional debates, the centralization
of authority and supervision over federal litigation in the Department of Juatice
mzete Eaveral obher objectives: (1) the coordination of lowsr court progeedings,
which enhances the ability of government lawyers to peléct test cagey presenting
the government's positiong in the hept poseible lighb; (2) the faciliracion of
presidential supervision, through the Attorney General, over Executive Aranch
policies that are implicated in lirigatilen; {1) the allowance for grearer
objertivity in the filing and handling of casesz by attorneye who are not
themselves the affecered licigantse; and (4} the increased affe¢tivensss in the
handling of appeals and Supreme Court litigacion which resulte from cepntralized
control gver lower court procesdings. 5€e generally Memorandum to the Arborpey
General from William D. Ruckeleghaug, Re: Engroachments wpon the Aoethority of the
Attorney Geperal co Supsrvige and Contral the Government's Litigation {Mar. 5,
1970} - See aleo Harmon, Office of Legal Counsel, Memorandum for the Associate
Attorney General (Dec. 11, 19%60;.

Centralization of federal litigating authority in the Department of Justice,
under the supervision ©f the Attorney General, is vitally necessary to ehsure the
BtLarney General's proper diacharge of his duty to overese the legal affairs af
the Uniced States with which Congreas has entrueted him. Centralization ensures
that the Attorney General is properly informed of the legal invelvements of each
of the agencies for which he 15 responeible; supervisory authority permitse him to
act on that knowledge. In this way, the Attorney General 1s bebrar able to
coordinate the legal involwements of sach "eclient" agency with those of cther
"plient" agenciss, ag well ae with the breoader legal intereste of the United
gtatee overall. ¥Yek, while the "client” agencies may he itvoelved, to varying
degress, in carrying out the litigation responsibilitier neceagsary to asslst khe
Attoiney General in represanting the agengy'e particular interegts, ic is
essencial that the Attorney Gensral not relinguish his supervisory authority owver
the agency's litigation functions, for the Rbtorney General alone is obligated to
represenk the broader interesta of the Executive. It is this responsibility ko
enzure that the inrerests of the United Stares as a whole, as articulated by the
Executive, are given a paramount popition over porentially conflicting interests
betwaen subordinate segmencs of the geovernment &f the United Statezx which uniguely
juatifies the role of the Atborney Geaneral ae the chief litigator for the Uniced
States. Only the Atrorney General hag the overall pergpective to perform this
function.
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Hevertheless, it must be stressed that in exerciging supervizsry authoriky over
the conduct of agency litigation, the Attorney General will generslly defer to the
*55 policy judgmente of the client agency. This deference reflects a recognition
of the agency's conoiderable expertise in the aubkseantive area with which it is
privarily concexmed. Sctrictly speaking, "policy® judgments are confined ro thope
substantive areas in which the agency has developed a ppecial expertisge and in
which the agency is wvested by law with the Flexibilicy snd digcretion te make
policy judgments. However, it is increazingly the cage that policy concerns are
implicared in decislons dealing with litigation errategy, and in such cages, the
Abtorney Gencral will accommodate the agenoy's palicy Judgments to the greatsat
extent posslible without compromising the law, or broadsr national policy
conpideraciona.

It is in the context of these Aual representatlion funckions--in which chara
exlagte inherent potential for conflict hetween "¢lientg"--chat gquesticns of
representation arise. Circumstances freguently develop in which the Atcorney
General and client sgencies disagree as co the proper couree of the
litigation--including strategy, legal judgments, setblement negotiations. and
policy judgments which impact on the iitigation, Such circumetances freguently
pressnt the guestion whether the RkEtcorney gGeneral should conblnue to represent the
client.

The gimple answer la yea. Tha Akbtorpey General has not only the statutocy
authaerity to represent the agencies over whoee litigarion he exercises supervigary
autheority, but, indeed, the duty to do so, "[e]lxcept as otherwise authorized by
law, " 28 U.5.C. 53 516, 51%, The Atterney General's agthority and duty to
represent thege agengies are desoeribed more particularly by the specific
legialation which sete forth his and the agencies' respective litigabkion
responeibilicies, and occasionally, 1in "Memoranda of Understanding® entered into
by the Artorney General and specific agencies apporticoning such responsibiliries.
Hevertheless, unlike tha private attorney, the Attorney General doess nok have khe
option of withdrawing altogether from the repregentacion of client aasncies, as
long as interepts of the United Sktates for which he is held responsible ave at
gtake.

However, recognition of the very real difficulties which are posed in the
context of litigation jointly conducted by the Attorney General and "clienc®
agenrieg--particularly in view of the agenciesg' greater staffing rescurces, more
intimate familiarity with the subject matbter of the litigation, greater wvisibility
to the public as a litigamk, and mora invelvement in the day-to-day adminietration
of field offices--tends ta suggest that a more practical understanding of the
Attorney General's auwthoriky and duky to represent client agenciea may ke needed.
Metinguishing policy judgments from legal judgments in litigaticn marters--rhe
former Leilny primarily the province of the agencies and the latter being resarved
to the Atrarney General--helps to provide not only a more reasonable and efficientc
use of government resources, but a workable framework for resslving most disputes
that may result in representation crises. HNeverthelesse, berauss of his unique
responsibllities in representing governmenk-wide interssts as well ag those of
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particular relient' agencies, the final judgment concerning the best intersate of
the United States must he reserved to the Attornsy ngeral.

B. Legiglative Exceptione to the Atcorney General's Authorikby

Although Conoress has over the years regponded, in varying degrees, to the
multicude of pregaures exerted by agencies =eeking independent licigating
authority, *56 the courte have oontinued to give greater weight to the strong
palicy objectives which recommend cantralization. Aa a result, the "otherwise
auchorized by law" language creating the exception to the Attormey General's
acthority in 28 J.58.C. §5% 516 and 51% haa beenh narcowly congtrued to permit
litigation by agenciea only when statutes explicitly provide for such authority.
Seg Marshall v. Gibeon's Products, Inc., 484 F.2d €68, 676 n. 11 (5th Oir.1578);
ICT w. Scuthern Railway, 543 F.2d 534, 535-38 {(Sth Cir.1875); In re Srand Jucy
Subpoensa of Peraics, 522 F.2d 41, 54 (24 Cir.12758); FTC v. Guignon, 350 F.2d 323
(8th Cir.1964); Unired States v, Tonry, 433 F.Supp. 620 (E.D.La.l877).

Alrhough the legislative higtory of Seckions B16 and Bl9% is relakively
gparse~-in fact, the "histcry" is contained almosc entirely in the "Hisrorical and
Revision Notes® prepared by the revisers of Title 5 in 1866--the courts' strict
interpretation of these provieionse is eupported not only by the historical
ancecedents of thees atatutes and the policy considerations diacugsaed abowve, but
aleo by the Reviser's Wotee to the 1966 amendmenta. [FN14] The revigers state,
with respect bEo bBoth Sections 6516 and 51%, that the eeckione were revised to
expregs the sffect of existing law, which does permit agency heads, "with the
appreoval of Congress, [vo employ] attormeys to advize them in the conduct of their
ocEficial duties...." 28 U.2.0C. § 516 note (emphasie added). The revisers further
BEtate that "[tlhea worda 'Except a3 otherwise authorized by law,' are added to
provide for existing and future exceptions'te.g., gection 1037 of cictle 10j." § S51&

note; 28 U.5.C. § 519 notse. Thue tha revigerg hava indiﬁated that existing and
future grantg of litigatlng authorikcy that are at least ag express ase the language
contained in 10 UW.8.C. § 1037 are to be excepted frem the Attorney Genesral's broad
grant of authority under 55 516 and 519 of Title 28. Section 1037 of Title 10
permits the Secretaries of the variocus milicary deparcmenks to "empleoy [private]
counsel" for the "repregenkation® of persons svbisct to the Uniform Code of
Military Justice "before the judicial tribupnals and administrative agenciea" of
forelgn nations. While nothing in the legislarive hiecory of § 1037 indicaces a
congressicnal intent Eo oreate an excepbtion to the predecessors of 5§ 516 and 514,
tengress made olear in 1966 that cthe opsrative language, '"the Secretary congerned
may employ coungel .., lpeident t¢ the representation before ... judicial
tribunals" was sufficient to trigger the gxception. [FWN1l} See H.F.Rep. No. 1863,
84th Cong., 2d Seas. (1%56}); 5.Rep. No. 2544, 84th Cong.. 2d Ses=. (1956). Ses
generally Office of Legal Counsel, Memgrandum to Peter R. Taft (Awg. 27, 1975] .

In order to come within the "as otherwige authorized hy law" exception to the
Attorney General's authorilby arkiculaced in 286 U.53.C. §% 516 and 519, it ia
necessary that Congress uwse language authorizing agencies bto employ cubside »57
coungel {oxr o use thedir own attorneys} to represent them in courk. See, e.g5., 49
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T.2.C. § 16{11) {Interctake Commerce Commission); 16 U.8.C. § B25mi{c} (Federal
Fuwer Commlgsionl; 12 U.S.C. § 1464 (d} {1} [(Federal Home Loan Bank Boardl; 29
U.5.C. § 154 ({a) (Harional Labor Relatione Beoard); [FN1Z]l 5 U.5.0. § 7105(h) (Supp.
IV 1530) {Federal Lzhor Relations Authority). [FN13] However, even agencies ko
which Congreos haa granted independent litigating authority may be prohibited from
conducting their own litigation in the Suprems Courk, See, e.g., 42 U.B.C. §
2000e-4 (b} (2} [Egual Employment Opporrunity Commiesicn); S U.S.C. § T105(h} [(Supp.
IV 1380} (Federal Labor Relations Authority}l. [FN14] More ambiguous language,
which, for example, authoarizes an agency to "sue and be sued, " {FN15] "bring a
ailwvil action," or Yinvoke the aid of a oturt, " has been 2onsidered by some courcs
to ba jnpufficient to confer indepenpdent litigatina authoriry, See, e.g9., ICC v,
Southern Railway, 543 F.zd 534 {5th Cir.31976]; *58FTC v. Guignon, 390 F.24d 323
{Bch Cir.19568). See generally Harmon, 0ffice of Legal Counsal, Memorandum for the
hzpociate Rbtorney General (Dec. 11, 13964} ; Meador, Office for Improvements in the
Administration of Justice, Draft Memorandgum (May 21, 1579); OQffice of Lagal
Coungel, kelationehip of Proposed Amendments to the Administrative Procedure Ack

te the Department of Juetice Policy of Oppesition to Litigation Power Qutmide
of the Department (Apr. 25, 1974); Memorandum tw the Attornesy General from William
D. Ruckelsghaus, supra; but see SEC v, Hobert follier & Co.. 76 F.2d 333 (2d
Cix.1938]).

Other language which doea grant agency atborneys authority to licigate, bur
provides that such authorikty shall be exercised under the direction and control of
the Attorney General, provides the framework for "Mewmoranda of Understandingr
{MOUs) between the agencies and the Department of Justice, which apportion the
licigation responeibilicries between the Department and the agencies. Ses, s.g,, 29
.5.C. § 204(kh) (Fair Labor #tandards Bor); the Agé Discriminaticn Ewployment Act
of 1967, Fueb.L. No. 90-202, 81 Stat. §02. [FHle] Thege memoranda uswally specify
both the cateqgories of cases in which agency coungel may appear and the nature of
the attarpey General's concinuing contrel and supervigion over such Cages. We
balleve thak the sharing of litigation regponsibilities under MOUs i2 proper, as
long as the ‘Attorney General recains ultimate aurkhority over the lirvigakion.
Moveover, the raticnale underlying thege arrangements 18 an eminently sensible
one. The efficiency and expertise objectives in government litigsrciof azre therehy
maximized, wichout sacrificing the Attorpey CGeneralra Btaktutory rola as chief
government licigater, and che respopgibilitles and prerogatives which attach
therska,

Neverthelsgs, a8 a practifal matter, MOUs do compromiee the Attorney Seneral's
conkrol, if not authoricy, over the conduct of agency litigation. Agencies eager
to control their own litigation may proceed o negotiate settiement agreements,
send cut 'no action'" lecterd, depose witnedses, and ctherwlse repressnt the
agency's pasicion Bo the public without consultatisn orf asslsktance from tha
Attorney General, leaving the Attorpey General with a fait accompli and a
putential eguitable barrier to his subeeguent agsertion of contrel over the
litigation. [FN17] Such orourrencee effectively undermine the Atrorney General'ag
wE% ability to perform the dual litigating functions with which he is charged.
Recognizing that the efficiency and expertiss chiectives in government litigation
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necessitate the sharing of litigation reeponsibilities in most casea, care should
be taken to make explicit in thege arrangements the Attorney GBeneral's overriding
aucthoricy in direceing the litigarion. While the Attornsy General may delegate
some licigating authority under the MOUa, he may nok delegate the ultimate
responsibilicy which is by law wvested exclusiwvely in the Atkorney General. See
Havmon, Office of Legal Counsel, Memorandum for the Rssociare Atkorney General
(Decz. 11, 1980} . Thus, the Artorney General ghould make clear to the client agency
hig willingness te suppert the Agaigtant Attorney General and line attorneys in
the enforcement of his prerogaktives under the MOU. [FH18]

IV, Zettlement and Compromise Authoricy

Included within thig broad grant of plenary power over govermmenkt Jitigakion is
the power b compromise and settle licigation owver which the Attorney General
exercigesz supervisory autherity. This power "to compromise any case ovar which he
has jurisdiction ypeon such terma as he may deem fik" ig "in part inherent in [the
Attorney General's] offlce and in part derived from atatutesd and decieiens." 18
Op.. BEt'y Gen. 124 (1934}. This authority waeg the subject of President Roosevelt's
Executive Opder No. 8166, [(June 14, 1933), reprinted in 5 U.5.C. §5 901 note
{1976}, which previded chat Y... the function of desigion whether ... to
compromise ... appeal ... [or] abandon prosscution or defense, now exercised by
any agency or ocfficer [of the Unitad States], is transferred to the Department of
Justice.® See infra abt 7-B. With reapect to the power Lo compromiss, AttoIney
Gengral Cummings obsarved thak

ir iz & power, whekher attaching to the office or conferred by sratute or
Exeoutive order, eo he sxercieed with wise discreticon and resorced to only to
promoke tche Sovernment's kbest interest or to prevent flagrant injustice, but that
it is broad and plenary may be asgerted with equal aagsurance, angd it atkaches, of
course, lmmediately wpon the receipt of a4 case in che Department of Juseice,
carrving with it both civil and erximinal features, £Ff Both exiat, and amy other
matker germane to che case which the Attorney General may find it necasgary or
proper to conmider before he invokes the aid of the courte; nor does ie end with
the entry of Jjudpgment, but ambracas execution {United Sktakes v. Morris, 10 Wheat,
245} . *6D 3B Cp. ALt'y Gen. 28, 102 {1%34). [F¥1%] In theee opinions, Atcorney
General Commings copeluded that the Attorney General's authority ko gettle cases
extended even beyond that which would have been available to the agency charged
with administering the underlying law. [FH20]

Executive Order No. 6166, together with Sectionsg Sl and 519 of Title 28 of the
.8, Code {and cheir predecessgr provieione), have been interpreted conslatently
by the courts to wveghk the Atbtorney Qeneral with virtually absclute disecreticon to
determine whether to compromige or abandon ¢lajima made in litigation on behalf of
the Uniced States. HSee New York v. Hew Jersey, 256 U.8. 256, 308 (1821); United
Stares v. Newport News Shipbuilding & Dry Dock Co., 571 F.2d 1283 {ath <iz.),
cark. denled, 439 U7.5. B75 (1%78); Smith +. Tnited Statea, 375 F.2d 243 {Sth Cir.}
, ert. denied, 389 U.S. 841 {1967); Halbach v, Markham. 1086 F.Supp. 475, 479-81
O W.J.1352), aff'd, 207 F.2d 593 (3d Cir. 1953). In deciding ta settle or abandon
a claim, or not to prosecute ab all, the Rctorney General is not restricted ko
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congiderations only <of litigakive probabillities, but rather may make a decision,

" in his disecretion, on the basis of national policies espoused by the Executive.
Smith . United Ztates, supra. The only limitations placed on the Attorney
General 's settlement authority are thogse which pertain to his licigating authoriey
generally--1.e., explicilt statements by Congreas circumscribing his sektlement
authority, [FH21] see, e.g., 8 U.B.C. § 1322 {127s) (prohibicing setblement of
suits and preceedings brought under Title IT of the Immigration Act without
consent of the court in which the euit or proceeding is pending), and the duty
imposed on the President by Article 1I, § 3 of the Constitution ko "take Care that
the Laws be faithfully executed...." See generally Office of Legal Counsel,
Memorandum for Sanford Sagalkin (Sept. 4, 1580); Offige of Legal Counsel,
Memorandum te James W. Moorman {Ock. 30, 1979}, T2 guide the Attoroey General in
the exerczise of hiz settlement discretison, the 1934 goplnicne of attormey Ganeral
Cumminge propoged a "promete che Sowvernment's best interest, or ... prevent
flagrant injustice" standard. See 38 Op. Atk'y Gen. at 102Z.

*§1 V. Litigacion in Incernational Courtas

Similarly, the Atrorney General's aukthority over litigation invelving the Uniced
States before bhe Internablonal Court of Justice {ICJF] is plenary. Alcbhough the
Actorney General's gupervigory aukhoricy has been challenged only onee since the
1986 codifi¢akion of the broad grant of authoribty concained in 28 U.5.0, §5 516
and 51%, that challenge wag resolved by reference to the broad scope of the
ptatutory provisions as well ag Department <f Justice réegulaticns cobitained in
Tikle 28 of the Code of Federal Regulationg.

In the conpection with the litigation bebween the United States and Iran in
1980, a dispure aroge betwean the Department of State and the DepArbment of
Justice concerning the Attorney demeral's authority to represent the United Statas
before ehe ICT. The Lejgal Advissr exprescad the view chak the State Departmenkt, by
virtue of its premier role in United Statep foreign policy and international
relationa, had been histerically charged with the responsibility for international
affajrg invelviag the United States, including legal mattere. In reEponEs,
Attorney General (iviletki cired the unambiguous language of §§ 516 and 519, and
noted the abaence of hoth statutory law and foxmal opinions which would "obherwipe
authorize" the Department of State to conduck litlgation independent of the
Rrtormey General'e supervision. Attorney Qensral's letber to the Legal pdvieer,
Department of State (Apr. 21, 1%e0). [FH22] In addition, 28 C.F.R. § 0.46 {19BOQ)
[FN2Z] makes ¢lear that the Aktorney General's litigaticn awthority is not limited
to domegtic matkers, but rather includes litigation “in forelgn courts, gpecial
proceedings, and similar civil mattere nob otherwise asgigned.! See generally D
Deenaer, The tnited States Attorneys Qeneral and International Law {1957). [FH241

VI. Conclugion
In ghort, the Actorney Zenaral, 28 the chief litigacicon officer for tha United
Statea, haa broad plenary auchority over all litigation in which the United

Btates, #82 or ikg federal agencies or departments, are iovolved. This awbkhority

* 2006 Thomson/west. No Claim to Orig. U.8. Gove. Works.

https:/fweb2. westlaw,com/print/printstream.aspx ?sv=Split&destination=atp&prid=A00558... 9/13/2006



i “5\!’ bt WAL el

& U.5. Qp. OLC 47 Page 12
¢ U.Z. op. OLff. Legal Counsel 47, 1982 WL 170670 {0.L.C.)

{Cite ag: & U.S. Op. Off. Legal Coungel 47)

iz wideranging, embracing all aspects of lieclgation, including subpoena
enforcement, aetblement authority, and prosecurorial discretion. The reservation
of these powers to the Attorney CGeneral is grounded in our common law tradition,
Acte of Congress (principally, 5 W.3.C. F 3106, and 28 U.S.C. §5 516 and 519],
various executive orders, and a long line of Supreme Court pracedant. Thege powers
can ke ercded only by other Actes of Congress, and the Executiwve's constitukbicnal
command o faithfully exesuke the laws.

Implicie in this broad grant of authority is the recognition that the Attorney
General must gerve the interests of the "client® agency as well ae che broadsr
interests of the Uniked States ag 3 whole in carrying ouk his professional dutiss.
The Attorney General is obligated to administer and enforce the Constitution of
che United States and the will of Congress pp expressed in the public laws, as
well ap the mere "private" legal interests of the liclienkt" agency. It is because
of this diverairy of funcrticns that ailtuations may arige where the Atkorney
General is faced with conflicting demande, =.g., where a "client® agency desires
Eo circumwent tha law, or dlssociate ltaelf from legal or policy Jjudgments to
which the Executive subscribes; where a Yclient” agency attempte to Iitigake
againat another agency or department of the federal government; or where a
"elient™ agency demires a legal resulk thak will benefit the narrow area of law
adminilatered by the agency, without regard to the broader interssts of the Uniked
Stateg government as a wheole., In such cases, the Attorney General's cbligation to
represent and advocate the "slient" agency'a position must yield to a higher
obligation to take care that the lawe be sxecuted faithfully. In every casae, the
Ateorney General must satisfy himself chat this conetitutional duky, delegated
from the Executive, has net been compromized in any way. and chat the legal
poaitions advecated by him do not adversely affect the intersste of the United
Stated.

Theodore B, Qlson
Ageigtankt Attorney General
Offica of Legal Coungel

FHl Circumstances in which the aArtorney General lacks supervisory authoricty over
litigation on behalf of the United Stares ingclude: (i} Litigaticn in Dnilted dcates
courcs where the Attorney Gepneral has no authority to determine who shall
represent the United States, such as the United States Tax Courk (26 11.5.C. § 7452
specifies thet the United States shall be represented by the Chief Counsel for the
Internal Revenus Service or his delegate) and the United States Court of Military
Eppeals (10 U.3.0. § B70 epecifies thar the United Stateg shall he reprezented by
the Judge Advocate Genseral or hie delegate); (2) Litisation invelving independent
regulatory agencies which have been given the express gtatutory auvthority te
conduck their own litigation using agency atkorneys, e.g., the National Labor
Relations Board {25 U.5.C. § 154(al}; the Federal Power Commission (16 U.8.C. B
828m{c) power trangferred to Federal Energy Regulatory Commiseien {42 U.5.C. &
Fl72{al) (2} (&) (Supp. IV 1580)}; the Interstate Commerce Commission (4% U.3.C. B
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16(11} (Supp. IV 1580)); and (3] Lirigation invelving Executive Branch agencies
which have been granted independent litigating authoricy by Congreps, e.g., the
Secretary of Labor ie authorized to appoint atterneys ko repregent the Secretary
or the Benefits Review Board in actions under the Longahoremen's and Harkor
Workers' Compensation Ack, except in the Supreme Court, under 33 U.5.C. § 921a.

There are alec circumstances in which certain agencies have agsumed,
notwithetanding thelr lack of express statutory authority, full responsibilicy for
rheir own trial and appellate lirigation, so far without objection from the
Atrorney Gengral. These agencies, such ag tha Tennessee Valley Authoriky and the
Federal Depopik Inpurance Corporation. have neot keen reguired to submit to-the
Artorney Geperal's supervisory authority, apparently for historical reascns, some
of which relate to their financial independence aa government corporations. See
Daniel J. Maader, Apsigtant Abtorney General, Office for Improvements in the
Edministration of Justice, Draft Memorandum to the Attorney CGeneral and the
Agsistant Attorneys General Re: Covernment Relitigarion PBolicies (May 21, 1579}
Mamorandum to the Abtorney Genaral from Willlam D. Ruckelehaus {Mar. &, 1970}. The
operative statutes in theee two cases, 16 U.5.C. § 83leth), B3lx (TVA) and 12
7.8.C0. B 1817 (g} (FDIC), merely glve the agencles the authority to sue and be
sued--nok to licigate independently of the Department of Justice. Presumably, the
Attorney Gensral may reassert hie puparvisory authority at any tims.

FNZ Section 35 of the Judieciary Ack provided in pertinent part that:

[Flhere ghall ... ba appointed a meet perecn, learned in the law, to act ag
actorney-general for the Tmnited States, whoe ghall be eworn or affirmed to a
faithful executicn of hie cffice; whomse duty it shall be to progecute and conduckt
all suits in the Bupreme Court in which the United 5tates shell be conceined, and
to give his advice and opinion uwpon guesticne of law when required by tha
President of the United Ztaktes, or when requested by the heads of any of the
departmenta, touching any matkers that may concern their departments....

"Digkriot arkorneys," now known as “United EStates Attorneys,"™ wera to be appointed
to conduct litigation ia Ehe lower courta of the United States but were not placed
under the Atcorney General's aukhorikty uwntil 1861, Aok of Aapg. 2, 1861, ch. 37, 12
Qtat, B85, From 1820 until 1861, the "district atccornsyeY were puperviged by the
Department of che Treasury. Act of May 15, 1820, ch. 16Y, 3 Stak. 592,

FHNi Prior to the Act, Congress had provided for the exigtence of "soligiteors" in
the various depariments and agencies, who ware responsible for the legal affaire
“of their respective departments. Jee generally Key, The Legal Work of the Pederal

Govermment, 25 Va.L.Rev. 168 (193B8).

FM4 Cong. Globe, 415t Cong., 24 Sege., Pf. IV, 3035, 3026 [1870).

FHE Thie reference is to the criginm of tEhe office of Rttorpey General, which wag
firse created in the Judiclary Ack of 178%, and derived ite function from the rele
of the Attorney General in England. The Coart stated:

“The fudiciary mct of 1789 ... which firat created the office of Attozney
General, without any wery accurate definition of his powsre, in weing the words
that "there shall alsze be appolnted a meek person, learned in the law, to act as
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Attorney General f£or the United Skaces, " 1 Stat. 83, ¢. 21, § 35, muskt have had
reference ta the similar office with the same designarion exigting under the
English law. And though it has been esaid thak there is no common law of the United
Staten, it ig still cuite true chat when acte of Cohgress ugse words which are
familiar in rhe law of England, they are suppoged to be used with reference to
their meaning in thak law.

135 0.8, at 230.

FHe & U.B.C. § 3146 provides in pertinent part that:

[elxcept ae octherwise authorized by law. the head of an Executive department
or military department may not employ an attorney or counsel for the conduce of
litigation in which the Uniked Stakes, an agency, o9& emplovee thereof is a parky,
ar i1 interssted, or for the securing of evidence therefor, but shall refer the
matter to the Department of Justice.

FH7 Although the Scalia letter was wrikten in responee to an inguiry regarding the
uge of ocutgide counsel by an agency 1o <onnection wirh the investigation or
prosecution of administrative claims, the principles expregeed thereln are hroadly
applicable:

In prohibiting the use of outside counsel by the several departmenks, Congress
concentrated all the Government's law businese in the Deparktment of Juetice--nok
conly litigation, bukt alee adviscry functione. This was thought ko he necessary in
order to provide for uniform legal interprecations throuwghout the Executive
branch.... Congress later departed from the pringiple that all legal activities of
the @overnment were to be carried out by rthe Department of Justice; subgeguent
legicglation, authorlzing and funding agency legal staffe. pezmitted legal matters
not involving litigation te be handled in the various agencies. Those changes were
taken ineo account when Congress, in 1966, codified the varioud provislong of the
law going kack to the Department of Justice Act of 1870. See, &.g., Historical and
Revigion Wotes to & U.8.C. 3206 and 28 U.8.C. 516. There 1a, howaver, no
indigation of a Congreagional intent to relax the prohibition against engagement
of ocutside counsel by agencies other than the Department of Justice. This
principle remains in effect with respect to both licigabion regerved to the
beparement of Justice and nonlitigakive matcere handled within the severzl
agenciss. :

Latter at 4-% {(fopknotas and cikcations omicted) [(emphasis added}.

FH& 28 U.5.C. B S1%{a), provides in pertinent part that:

[t]1he Attorney General or any other officer of the Department of Justice, or
any attorney gpecially appoinged Ly the Atkorney General under law, may, whan
specifically directed by the Attorney General, conduck any kind of legal
proceeding, civil or criminal ... which Unitad States attorneys are authorized by
law bo conduct, whecher or nob he i1s a resident of the district in which the
proceeding iz brought.

28 U.5.C. § 543 providea:
~ {a} The Rktorney General way appoint actorneys to assist United States
aktorneys when the public intersst &0 reguires.

{b} Each atecorney appointed under this section is subjecc to removal by the
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Atborney General.

FHN% Congrese has thuf far maiptaiped virtwally wnimpaired the Attorney General's
conkrol over the initiation of criminal proceedinga. See, e.g., 15 U.5.C. § 77cib)
{SEC}; 16 U.5.¢. & B25m{a) (FPC}. The preservabtion of Buch authority in the
Ettorney General is, we believe, scund constitutional policy, in view of the
Executive'a congtitutional mandate to take cazre chat the laws he executed
faithfully. Such a responsibility carries with it the vindication of public righte
through the ipetitution of criminal proceedings againat those whe violate the laws
which the Bxecutive adwinisters. Ae bhe Executive's chief legal cfficeyr, khe
Attorney Seneral is singularly suited Lo carry out this responsibility.

Similarly, the Attorney General's authority to condutt cases in khe Supremns
Courtk has remained undiluted, Seckticn 518 of Tirle 28, which reserves the conduce
and argumenc in the Supreme Court of aulte and appeals "in which the Unired States
is interested" ko the Atktorney General and Solicitor General, does not contemplake
axigting or future gtatutory authorizationg to che agencies, =28 do §§ 516 and 515.
However, B 516 does permit the Attorney General to "direct otherwise,¥ in
particular caeea.

FWlL 28 U.5.0. %5 5S1%-526 (1976}, Pub.L. Mo, B9-554, § 4{c). BO Stat. 613 ig che
moat regepnk codification of ehe provipions contained in the 1470 Rot cre2ating the
Department of Juskice. Prior to 1966, theee provisioneg were ¢odified in Tiela 5.

FM11l 10 U.8.C. § 1037 was adopced in 1356, pricr to the 1266 adoption of 28
U.5.2. %8 516 and 51%. and provides in perrinent part:

(2] Under regulations to be prascribed by him, the fecretary concerhtad may
employ coungel, and pay couneel feag, court coete, bail, and other expenses
insident to the representatich, before the judicial eribunals and administrative
agencies of any foreign nation, of pargons gubject teo the Uniform Code of Military
Juakice.

FN12 Thage statutes provide ag followa:
I.C.C.--49 U.8.2. F 16(1l):

The Commigsion may employ auch atborneye as it finde necemgary for proper
legal aid and serviece of the Commissicon ... or for proper representation of che
public intereste in investigations made by ir ... or to appear for or represent
the Commigsisn in any case in court,

F.P.C.--18 U.5.C. § 825m{<) --language substantially aimilar te thak provided for
I.C.C.
Federal Home Loan Bank Board--12 U.5.C. 1464 (d) {1):

The Board zkhall have power to enforge this secticon and rulas and regulaktions
made hereunder. In the enforgement of any provision of this section or rules and
retulations made hereunder ... the Board ie authorized to act in 1ts own name and
through ite own atborneye. ...

Mational Laker Relaticns Board--2% U,8.C. § 154(a):

Attorneys appointed under this section may, at the direction of the Boazd,
appear for and represent the Board in any case 1n court,

(Emphapes added,] Of course, these authorizations must be read within the contexe
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of the whole statutory scheme of which they are a part--ip some instances these
agencies are represented by the Department of Juekice,

FW13 Language similar to chat contained in the statutes cited in n. 1Z, supra was
recently held by the Diptrict Courtc for cthe District of Columbia to confer
indgpendent licigating aubhorlty on the Federal Labor Relations Authority (FLRA},
including the litigarion of proceedings under the Freedom of Informaticon Act, S
U.S5.C. § BR2. Sea APGE v. dordon, C.A. MHo. B1-1737 (D.D.C. Ock. 23, 1%B1). The
statute construed by the court ag granting the FLREA indspendent litigabing
autherity, 5 U.E5.C. § 7145{h} {Supp. IV 1%44), provides:

Excapt as provided in sectilon 518 of title 28, relating to litigation before
the ZFuprems Cowrt, attorneys designaced by the Authority may appear for the
huthority and represent the Autherity in any ¢ivil action brought in connection
with any function carried ocut by the Authoriey pursuant to thig title or ae
otherwlee authorized by law.

The Appellate Section of the Civil Divieion hae recommended that the Departmenk
of Justice not appeal this decision. Wewvertheless, the Dapartment hasg maintained
vigorously in the past, and will continue to maintain, that broad granks of
independent likigaring authorikby, similar to those discucseed ahove, do not
BLCOmMpEEs cases arising under adwinisbrative etatubes thabt apply government-wide.
This viaw is supporbed by the strong policy jwperatives of "unity ... in Eha
exesutive law of the United States," infra at 5, az well ag some leglalative
history. See H.R. Conf . Rep. Mo. 539, 95th Cong., 18t Sess. 72 {15%77), reporting on
the Depariment of Energy Oraanicaktion Act, Pub:L. He. 25-51, 31 Stat, 565, which
egtablished the Federal Energy Regulatory Commission.

FH14 42 U.8.C. § 200%e-4 (k) {2) provides:

Attcrmaya appointed under this section way, at che direcricn of the
Commigsicn, appear for and represent the Commission in any case in courk, provided
that the Abtorney Genseral ahall conduct all litigation ve which the Commission ia
& party in the Supreme Court pursuant to this subchapter.

5 .8.0. § 7105{h} [Supp., IV 1%84) provides:

Except afF provided in section 518 of title 28, relating to litigaticn before
the Supreme Courk, attorneys demignated by the Aurhority may appear for the
Autherity and repregent the Authoribty in any civil action browght in connection
with any function carried out by the Authority pursuant to this tikle or as
otherwlsge authorized by law. ’

(Emphages added.)

FH1E The office of Legal Couneel visws "pgue and he gued" langwage ag merely
designating the agency as a "jural encity® which may sue or be sued in its owh
name, and not as removing the agency's repregentation from the domain of Ehe
Department of Justlce pursuank eo 28 W.5.C. 5§ 516 and 51%. e Meador, Praft
Momorandum Re: Government Relitigation Policies, supra, at 19, n. Bl, citing an
interview with H. Miles Foy III, Department of Jugstice, Office of Legal Counsel.

FN1& 2% U.5.C. § 204{b) permics Oepartment of Labor attorneys to “appear for and
repregent" the Rdministrateors of the FLSA and ADER "in any litigation,"™ but
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subjects all such licigaticon "to the direction and control of the Atcorney
General." The Secretary of Labor and the Artorney Genesral have entered into a
gseries of understandings which provide that Department of Labor attorneys will
ordinarily handle all appellate litigabtion pursuant to the Acks, but permit the
Ebtorney General teo take part in the conduct of puch cases as he deems to be in
the hest interest of the United States.

FH17 We do not mean to euggest thab agencies acting beyond the soope of thelr
litigating authority in setbkling claims legally bind rhe United States; rather, we
refer only Eo the confusicon, 111 will, and lack ¢f confidence that would agcrue to
the agency in its public relations should the Atktorney Saneral reverse kthe
agency's actione, as well as the practical difficulties inhersnt in such a
raversal . Ses Dregger Indus., Ing. . United States, 558 F.2d 1231, 123é (5kth
Cir.197%), cert. denied, 444 U.S. 1044 (1$80):

Iv iz well esztaklished that the federal government will not be bound by a
contract or agreement entered into by one of ite agents unless such agent is
acting within the limits of his actual auchority.... As che Supreme Court stated
in [Fedexal Crop Ips. Corp. v. Merrill, 332 U.8. 380 (1%47) ]: Whatever the form
in which rhe Government functions, anvone entering lnto an arrangement with the
Governmenkt takes the risk of having accurately asgertalned that he who purporte to
act for the Government stays within the bounds of his auchority. The scope of this
autharity may be axplictly defined by Congress or be limited by delegatced
legislation, properly exercised throuwgh the rulemaking power. And this ie so even
though ... the agent himzelf may have been unaware of the limitations upon his
autheriey. 332 U.5, at 334,

FH18 Additional licigating authorivy, independent of the Attorney General, wasd
granted to cercain agencies by the Hobbs Act, 28 U.5.0. 5§ 2342, 2348 {1976 &
Supp. IV 1580), The Hobhs Act grants specifisd agencies authority bto intervena in
appellate proceedinaoe "of their own wmotion and as of righe, ' even though the
Attorney General "ls regpongible for and hap control of the interegte of the
Hovernment" in the proceedings. Notwlthetanding the Attommey Feperal'a overall
authoricy, he "may not digpose of or discontinue the proceeding' over the
objectiocn of the intervening agency, and che agency "may progedute, defend, or
oontinue the procesding wnatfected by the action or inaction of the Attorney
Gensral . "

FHM19 As early as 1831, Attorney General Taney observed thab:

An attorney conducting a suit for a party has, in the abeence of that party, a
right to discontinue it whenever, in hie judgment, the interest of his client
reguires ik to he done. If he abuseg chis power, he i liable to the elient whoun -
he injures....

- An attorney of the United Stakes, except in so far as his powsrs may be
restrained by particular actes of Congress, has the same authority and control over
the suits which he 13 conducting. The public interest and the principles of
justice require that he should have this power.... [F]inge he cannoct coneult his
cliaent (the United Scates}, the sanction of the court ie regarded ag zsufficient
evidence that he exercised the power honestly and discretely.
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2 Op. AEL'y Gen. 482, 4Bs8-87. Artorney General Cummings gited this opinien
approvingly. 3B Op. Att'y Gen. at 3%,

FH20 The gpiniong found in 38 Op. ALE'y Gen. at 54, 58, 124-discuss the Attorney
General's authority to compromise income tax cases in the abzence of bona Eide
dispukted gqueationa of fack. Attorhey General Cumnings concluded that he 4id
posegess the authority to settle such cases, even though the Secretary had no
gtatutory autherity to compromise income tax cases in thoeese circumetances.

FHN21 With respeck to actions brought under the Federal Tort Claims Ack, 2B U.3.C. %
§ 2671-2680 (1%7e}, for exampla, the Attorney General or his designee now has the
authority to arbhitrate, compromise, or settle claims browvght under the Ackt after
January 17, 1987, 2B U.5.0. § 2677 {1275); prior to the 1966 amendmants, court
approval was reguired before the Attorney General was permitted to effect a
Bettlement. Congrege alpo prascribad a procedure in the 1986 amendments which
granted agencies aubthority to sebttle claime under $25,000 without prior written
approval by the Attorney General of that specific settlement arrvangemsent, as long
as the arrangement was made in accordance with general regulaticonsg prescribed hy
the Attormey General. 28 U, 5.C., § 2672 ([197&}).

FN22 At Pragident Carter's reguegt, Attorney Gensral Civiletti perscnally
catducted the Iran litigation before the ICJT, assisted by the Legal Adviger to the
Stakte Department, whom the Abtorney Genesral commissioned as a "Special Apsistant,”
purstant to 28 U.8.{O. § SIS,

Fz3 28 C.F.R. § 0.4 [1980) provides:

_The Asaigtant Attorney General In charge of the Civil Division shall, in
addition to licigation coming within the scope of § #.45%, direct all other civil
litigation including claime by or againgt the United Stakes, ita agencien or
cfficers, in domestic or forelign courks, epecial proceedings, and similar civil
matters nob otherwise assigned, and shall empleoy foreign counsel to repreeent
befare foreign criminal courcs, commissicons or administratilre agencies officials
of the Department of Justice and all other law enforcement officers of the United
States who are charged with violations of foreign law as a result aof acts which
they performed in the course and egope of their Government service,

FHZ4 Desner diecueses the historical role of the Atktorney Generzl in pzoviding
legal advice on questions of international law and concludes:

The Judigiaxy Act of 17839 did not specifically charge the Attorney Gonaral
with the doty of giving legal advice on questicons of internariconal law. On the
other hand, the act did nob restrict the "guestions of law" that could be referred
to the Atkorney General bo those involving domestic mabkers only. Aotually, almose
from the wary heginning, the President and the department headse submitted
guestions involving the law of nations te the chief law officer, and succeeding
Fresidentgs and cabinet wfficers have continued to submit such cquestlons ag a
matter <f established practice. Congress apparently recognized this practical
interpretation of the statutes defining the Attorney Gensral's duties. At any
rate, Congress hasg never deemed it necessary to.change the skatukbeés in this
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ALABAMA

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

1. In representing a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is anthorized by law to do so.

COMMENT

This Rule does not prohibit communication with a party, or an employee or agent of a party,
concerning matters outside the representation. For example, the existence of a controversy
between a government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from commuricating with nonlawyer representatives of the other
regarding a separate matter. Also, parties to a matter may communicate directly with sach other
and a lawver having independent justification for communicating with the other party is
permitted to do so. Communications authorized by law include, for example, the right of a party
to a controversy with a government agency to speak with government officials about the matter.

In the case of an organization, this Rule prohihits communications by a lawyer for one party
concerning the matter in representation with persons having a managerial responsibility on behalf
of the organization, and with any other person whose act or omission in copnection with that
matter mey be imputed to the organization for purposes of civil or criminal liability or whose
statement may constitute an admission on the part of the crganization. If an agent or employee of
the organization is represented in the matter by his or her ovm counsel, the consent by that
counsel to a communication will be sufficient for purposes of this Rule. Compare Rule 3.4(d).

This rule also covers any person, whether or not a party to a formal proceeding, who is
represented by counsel concerning the matter in questiod.

COMPARISON WITH FORMER ALABAMA CCDE OF PROFESSIONAL RESPUNSIBILITY
This Rule is substantially identical to DR 7-104{A)}1).




ALASKA
Rule 4.2, Communication with Person Represented by Counsel.

1, In representing 2 client, a lawyer shall not communicate about the subject of the representation
with a party or person the lawyer knows to be represented by another lawyer in the matter, unless
the lawyer has the consent of the other lawyer or is authorized by law to do so. (SCO 1123
effective July 15, 1993)

ALASKA COMMENT
See Rule 1.2(c) regarding communications when limited representation is provided.
COMMENT

This rule does net prohibit communication with a party, or an employee or agent of a party,
concerning matters outside the representation. For example, the existence of a controversy
between a government agency and 4 private party, or between two organizations, does not
prohibit a Jawyer for either from communicating with nonlawyer representatives of the other
regarding a separate matter, Also, parties to a matier may communicate directly with each other
and a lawyer having independent justification for communication with the other party is
permitted to do so. Communications authorized by law include, for example, the right of a party
t0 a controversy with a government agency to speak with government officials about the matter.

In the case of an organization, this rule prohibits communications by a lawyer for one party
conceming the matter in representation with perscns having a managerial responsibility on behalf
of the organization. If an agent or employee of the organization is represented in the matter by his
ot her own counsel, the consent of that counsel to a communication will be sufficient for
purposes of this Rule. Compare Rule 3.4{1).

This rule also covers any person, whether or not a party to a formal proceeding, who is
represented by counsel conceming the matter in question.



ARIZONA

ER 4.2. Communication with Person Represented by Counsel

Int representing a client, a lawyer shall not communicate about the subject of the représantation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.



ARKANSAS

RULE 4.2. COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL.
1. In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the

matter, unless the lawyer has the consent of the other lawyer ot is authorized to do so by law.

COMMENT:

[1]This Rule contributes to the proper functioning of the legal system by protecting a person who
has chosen to be represented by a lawyer in a maiter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounselled disclosute of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matier to which the communication relates,

[3]The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencipg communication, the lawyer leams that the person is one with whom communication
is not permitted by this Rule,

[4] This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy belween a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating wilh nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
person whe is seeking advice from a lawyer who is not otherwise representing a client in the
matter, A Jawyer may not make a communication prohibited by this Rule through the acts of
another. See Rule 8.4(a). Parties to a matter may commuunicate directly with each other, and a
lawyer ig not prohibited from advising a client conceming a communicafion that the client is
legally entitled to make, Also, a lawyer having independent justification or legal authorization for
communicating with a represented person is permitted to do so.

[5]Communications authorized by law may include communications by a lawyer on behalf of a
cliént who is exercising a constitutional or other legal right to comtnunicate with the government.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule,

[6]A lawyer who is uncertain whether a communication with a represented person is permissible



may seek a court order, A lawver may also seek a court order in exceptional circumstances o
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain
injury.

[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs ot regularly consults with the
organization's lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is
not required for communication with a former constituent, If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a
commnunication will be sufficient for purposes of this Rule. Compare Rule 3.4(f).
Incommunicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaihing evidence that vielate the legal rights of the organization. See Rule 4.4,

{8] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(f), Thus, the lawyer cannot
evade the requitement of obtaining the consent of counsel by closing eyes to the obvious.

[9]In the event the person with whorm the lawyer communicates is not known to be represented
by counsel in the maiter, the lawyer's communications are subject to Rule 4.3,



CALIFORNIA

Rule 2-100. Communication With a Represented Party

1. (A) While representing a client, a member shall not communicate directly or indirectly about
the subject of the representation with a party the member knows to be represented by another
lawyer in the matter, unless the member has the consent of the other lawver.

(B) For purposes of this rule, a "party” includes:

(1) An officer, director, or managing agent of a corporation or association, and a partner or
managing agent of a partnership; or

{2) An association member of an employee of an association, corporation, or partnership, if the
subject of the communication is any act or omission of such person in connection with the matter
which may be binding upon or imputed to the prganization for purposes of civil or criminal
liability or whose statement may constitute an admission on the part of the organization.

{C) This rule shall not prohibit:
(1) Communications with a public officer, board, committee, or body; or

(2) Communications initiated by a party seeking advice or representation from an independent
lawyer of the party's cheice; or

(3) Communications otherwise authorized by law.

Discussion:

Rule 2-100 is intended to control communications between a member and persons the member
knows 1o be represcented by counsel unless a statutory scheme or case law wil] override the rule.
There are a number of express statutory schemes which authotize communications between a
member and person who would otherwise be subject to this rule. These statutes protect a variety
of other rights such as the right of employees to organize and to engage in collective bargaining,
employee health and safety, or equal employment oppoirtunity. Other applicable law also includes
the authority of government prosecutors and investigators to conduct criminal investigations, as
limpted by the relevant decisional law.

Rule 2-100 is not intended to prevent the parties themselves from communicating with respect to
the subject matter of the representation, and nothing in the rule prevents a rmember from advising
the client that such communication can be made. Moreover, the rule does not prohibit 8 member
who is also a paity to a legal matter from directly or indirectly communicating on his or her own
behalf with a represented party. Such a member has independent rights as a party which should
not be abrogated becaunse of his or her professional status. To prevent any possible abuse in such
situations, the counsel for the opposing party may advise that party (1) about the risks and
benefits of communications with a lawyer-party, and (2) not to accept or engage in
communications with the lawyer-party. :



Rule 2-100 also addresses the situation in which member A is contacted by an opposing party
who is represented and, because of dissatisfaction with that party's counsel, seeks A's
independent advice. Since A is employed by the opposition, the member cannot give independent
advice.

As used in paragraph (A), “the subject of the representation,” "matter," and "party" are not
limited to alitigation context,

Paragraph (B) is intended 10 apply only to persons employed at the time of the communication,
(See Triple A Machine Shop, Inc. v. State of Catifornia (1989) 213 Cal.App.3d 131 [261
Cal.Rptr. 493])

Subparagraph (C}(2) is intended to permit a member to communicate with a party seeking to hire
new counsel or to obtain a second opinion, A member contacted by such a party continues to be
bound by other Rules of Professional Conduct. (See, e.g., riies 1-400 and 3-3 10.) (Amended by
order of Supreme Court, operative Septemnber 14, 1992



COLORADO

Rule 4.2 Communication with Person Represented by Counsel

1. In vepresenting a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do se.

COMMENT

This Rule does not prohibit communication with a party, or an employee or agent of a party,
concerning matters outside the representation, For example, the existence of a controversy
between a government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives of the other
regarding a separate maiter. Also, parties to a matter may communicate directly with each other
and a lawyer having independent justification for communicating with the other party is
permitted to do so. Communications authorized by law include, for example, the right of a party
to a conlroversy with a government agency to speak with government officials about the matter.

In the case of an erganization, this Rule prohibits communicalions by a lawyer for one party
concerning the matier in representation with persons having a managerial responsibility on behalf
of the otganization, and with any other person whose act or omission in connection with that
matter may be imputed to the organization for the purposes of civil or criminal liability or whose
statement may constitute an admission on the part of the organization. If an agent or employee of
the organization is represented in the matter by his or her own counsel, the consent by that
counse] to a communication will be sufficient for purposes of this Rule. Compare Rule 3.4({).

This rule also covers any person, whether or not a paity to a fonmal proceeding, who is
represetiied by counsel concerning the matier in question.

L

Commiftee Comment

This rule is proposed as adopted by the ABA, and is essentially the same as DR 7-104(A) of the
Code.



Colorado Effective January 1, 2008

RULE 4.2, COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by ancther lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

COMMENT

[1] This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter apainst possible overreaching by other
lawyers who are patticipating itr the matter, interference by those lawyers with the client-lawyer
relationship and the uncounselled disclosure of information relating to the representation.

[2] This Rule applics to communications with any person wlho is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a persen if, after
commencing communication, the lawyer learns that person is ene with whom communication is
not permitted by this Rule,

[4] This Rule does not prohibit eotmmunication with 1 represented person, or an emplayee or
agent of such a persen, concerning matters gutside the representation. For exarmple, the existence
of a controversy between a government agency and a private party, or between two organizations,
does not prohibit a lawver for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer raay not make a communication prohibited by this Rule through the acts of

~ another. See Rule 8.4{a), Parties to a matier may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal authorization for
communicating with a represented person, such as a contraciually-based right or obligation to
give notice, is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
Communications authorized by law may also include investigalive activities of lawyers
representing govemnmenial entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in a crilninal matier, a government lavwyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule,

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel s necessary to avoid reasonably certain
injury.



[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or criminal Hability. Consent of the organization’s lawyer is
not required for communication with & former constituent. If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a
conumunication will be sufficient for purposes of this Rule, Compare Rule 3 .4f). In
communicating with a cutrent or former constiiuent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4,

[8] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discusgsed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the ciccumstances. See Rule [.0f), Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the chvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.

[PA] A pro se party to whom limited tepresentation has been provided in accordance with
C.RCP. 11(b} or C.R.C.P, 3] 1{b), and Rule 1.2, is considered t¢ be unrepresented for purposes
of this Rule unless the lawyer has knowledge to the contrary,



CONNECTICUT
Rule 4.2, Communication with Person Represented by Counsel

In representing 4 client, a lawyer shall not communicate about the subject of representation with
a party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has
the consent of the other lawyer or is authorized by law to do so.

(P.B. 1978-1997, Rule 4.2.)
COMMENTARY

This Rule does not prohibit communication with a party, or an employes or agent of a party,
concerning matters outside the representation. For example, the existence of a controversy
between a government agency and & privale party, or between two organizations, does not
prehibit a lawyer for either from communication with nonlawyer representatives of the other
regarding a separate matter. Also, parties to a matter may communicate directly with each other
and a lawyer having independent justification for communicating with the other party is
permitted to do so. Communications authorized by law include, for example, the right of a party
to & contreversy with 4 government agency to speak with government officials about the matter.

In the cases of an organization, this Rule prohiiis communications by a lawyer for one party
concerning the matter in representation with persons baving a managerial responsibility on behalf
of the organization, and with any other person whosc act or omission in connection with that
malter may be imputed to the organization for purposes of a civil or criminal liability or whose
staternent may constitute an admission on the part of the organization, If an agent or employee of
the organization is represented in the matter by his or her own counsel, the consent by that
counsel 10 a communication will be sufficient for purposes of this Rule. (Compare Rule 3.4 {6)).

This Rule also covers any person, whether or not a party to a formal proceeding, who is
represented by counse] concerning the matter in question.



( " DELAWARE

Rule 4.2. Communication With Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.




District of Columbia
Rule 4,2 - Communication Between Lawyer and Person Represented by Counsel

(a} During the course of representing a client, a lawyer shall not communicate or cause

another to communicate about the subject of the representation with a person known to be
represented by another lawyer in the matter, unless the lawyer has the prior consent of the lawyer
representing such other person or is authorized by law or a court order to do so.

{b) During the course of representing a client, a lawyer may communicate about the

subject of the representation with a ponparty employee of an organization without obtaining the
consent of that organization’s lawyer. If the organization is an adverse party, however, prier to
cormumunijcating with amy such nonparty employee, a lawyer must disciose to such employee both
the lawyer’s identity and the fact that the lawyer represents a party that is adverse to the
employee’s employer.

(¢} For purposes of this mle, the term “party” or “person”™ includes any person or

organization, including an employee of an organization, who has the authority to bind an
organization as to the representation to which the communication relates.

(d) This rule does not prohibit communication by a lawyer with government officials

who have the authority to redress the grievances of the lawyet’s client, whether or not those
grievances or the lawyer’s communications relate to matlers that are the subject of the
representation, provided that in the event of such communications the disclosures specified in (b)
are made to the government official to whom the communicalion 13 made.

COMMENT

[1] This rule covers any person, whether or not a party to a formal proceeding, who is
represented by counsel concerning the matter in question.

[2] This rule does not prohibit communication with a person or party, or an employee or

agent of an organization, concerning matters outside the representation, For example, the
existence of a controversy between two organizations does not prohibit a lawyer for either from
communicating with representatives of the other regarding a separate matter. Also, parties to a
matter may communicate directly with each other and a lawyer having independent justification
for communicating with the other party is permitted to do so. In addition, a lawyer is not
prohibited from advising a client concerning a communication that the client is legally entitled to
make, provided that the client communication is not solely for the purpose of evading
restrictions imposed on the Jawyer by this rule.

[3] In the case of an organization, and other than as noted in Comment [5], this rule

prohibits communication by a lawyer for one party conceming the maiter in representation with
persons having the power to bind the organization as to the particular representation to which the
communication relates. If an agent or employee of the orpanization with authority to make
binding decisions regarding the representation is represented in the matter by separate counsel,
the consent by that agent’s or employee’s counsel to a communication will be sufficient for
purposes of this rule.

[4] The rule does not prohibit 2 lawyer from communicating with emplug,rces of ap

organization who have the authority to bind the organization with respect to the matters



underlying the representation if they do not also have authority to make binding decisions
regarding the representation itself, A lawyer may therefore communicate with such persons
without first notifying the organization’s lawyer. See D.C. Bar Legal Ethics Commiitee Opinion
No. 129. But before communicating with such a *nonparty employee,” the lawyer must disclose
ter the employee the lawyer’s identity and the fact that the lawyer represents a party with a claim
against the employer. It is preferable that this disclosure be made in writing, The notification
requirements of Rule 4.2(b) apply to contacts with government employees who do not have the
authority to make binding decisions regarding the representation.

[5] Because this rule is primarily focused on protecting represented persons unschooled

in the law from direct communications from counsel for an adverse person, consent of the
organization’s lawyer is not required where a lawyer secks to communicate with in-house
counsel of an organization, I individual in-house counsel is represented separately from the
organization, however, consent of that individual’s personal counse] is required before
communicating with that individual in-house counsel.

[6] Consent of the organization’s lawyer is not required where a lawyer seeks to

communicate with a former constitvent of an organization. In making such contact, however, the
lawyer may not seck to obtain information that is otherwise protected.,

{7] This rule also does not prechude communication with a represented person who is

secking advice from a lawyer who is not otherwise representing a client in the matter.

[8] This rule applies even though the represented person initiates or consents io the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this rule.

[9] This rule does not apply to the situation in which a lawyer contacts employees of an
organization for the purpose of obtaining information generally avallable to the public, or
obtainable under the Freedom of Information Act, even if the information in question 1s related
to the representation. For example, a lawyer for a plaintiff who has filed suli against an
organization represented by a lawyer may telephone the organization to request 3 copy of a press
release regarding the representation, without disclosing the lawyer’s identity, obtaining the
consent of the organization’s lawyer, or otherwise acting as paragraphs (a) and (b) of this rule
Tequire, '

[10] Paragraph (d) recognizes that special considerations come into play when a lawyer

is seeking to redress grievances involving the government. It permits communications with
those in government having the avthority to redress such grievances (but not with any other
governruent personnei) without the prior consent of the lawyer representing the govemnment in
such cases. However, a lawyer making such a communication without the prior consent of the
lawver representing the government must make the kinds of disclosures that are required by
paragraph (b) in the case of communications with non-party employees.

[11} Paragraph (d) does not permit a lavwyer to bypass counsel representing the

govermment ¢n every issue that may arise in the course of disputes with the government. [t is
intended to provide lawyers access to decision makers in government with respect to genuine
grievances, such as to present the view that the government’s basic policy posiiion with respect
to a dispute is faulty, or that government personnel are condueting themselves impropetly with
respect to aspects of the dispute. It is not intended to provide direct aceess on routine disputes
such as ordinary discovery disputes, extensions of time or other scheduling matters, or similar



routine aspects of the resolution of disputes,

[12] This rule is not intended to enlarge or restrict the law enforcement activities of the

United States or the District of Columbia which are authorized and permissible under the
Constitution and law of the United States or the District of Columbia. The “authorized by law™
proviso to Rule 4.2(a) is intended to permit government conduet that is valid under this law. The
proviso is not intended to freeze any particular substantive law, but is meant to accommodate
substantive law as it may develop over time.



FLORIDA

RULE 4-4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

{a) In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer. Notwithstanding the foregoing, an attorney
miay, without such prior consent, communicate with another's client in order to meet the
requirements of any court rule, statute or contract requiring notice or service of process directly
on an adverse party, in which event the communication shall be sirictly restricted to that required
by the court tule, statute or contract, and a copy shall be provided to the adverse party's attorney.

(b) An otherwise unrepresented person to whom limited representation is being provided or has
been previded in accordance with Rule Regulating The Florida Bar 4-1.2 is considered to be
unrepresented for purposes of this rule unless the opposing lawyer knows of, or has been
provided with, a written notice of appearance under which, or a written notice of the titne period
during which, the opposing lawyer i3 to communicate with the limited representation lawyer as to
the subject matter within the limited scope of the representation.

Comment

This rule contributes to the proper functioning of the legal system by protecting a person who has
chosen to be represented by a [awyer in a matter against possible overreaching by other lawyers
who are participating in the matter, inlerference by those lawyers with the client-lawyer
relationship, and the uncounseled disclosure of information relating to the representation.

This rule applies to communications with any person who is represented by counsel concerning
the matter to which the communication relates.

The rule applies even though the represented person initiates or consents to the communication.
A lawyer must immediately terminate communication with a person if, after commencing
communication, the lawyer learns that the person is one with whom communication is not
permitted by this rule,

This rule does not prohibit communication with a represented person, or an employee or agent of
such a person, concerning matters outside the representation. For example, the existence of a
controversy between a government agency and a private party, or between 2 organizations, does
not prohibit a lawyer for either from communicating with nonlawyer representatives of the other
regarding a separate matter, Nor does this rule preclude communication with a represented
person wheo is seeking advice fiom a lawyer who is not otherwise tepresenting a client in the
matter. A lawyer may not make a communication prohibited by this rule through the acts of
another. See rule 4-8.4(a). Parties to a2 matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled 1o make, provided that the client is not used to indirectly violate the Rules of
Professional Conduet. Also, a lawyer having independent justification for communicating with
the other party is permifted to do so. Permitted communications include, for example, the right of



( a party to a controversy with a government agency to speak with government officials about the matter.

In the case of a represented organization, this rule prohibits communications with 2 constituent of
the organization who superviges, directs, or regularly consults with the organization's lawyer
concerning the matter or has authority to obligate the organization with respect to the matter or
whose act or emission in connection with the matter may be imputed to the organization for
purposes of civil or criminal liability. Consent of the organization's lawyer is not required for
communication with a former constituent. If a constifvent of the organization is represented in
ihe matter by the agent's or employee's own counsei, the consent by that counsel to a
communication will be sufficient for purposes of this rule. Compare rule 4-3.4(f). In
communication with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See rule 4-4.4.

The prehibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representatien; but such actual
knowledge may be inferred from the circumstances. See terminology. Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

In the event the person with whom the lawyer communicates is not known to be represented by
counsel in the matter, the lawyer's communications are subject to rule 4-4.3




GEORGIA

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

(a) A lawyer who is representing a client in a matter shall not cemmunicate about the subject of
the representation with a person the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other lawyer or is authotized to do so by
constitulional law or statute,

(b) Attorneys for the State and Federal Government shall be subject 1o this Rule in the same
manner as other attorneys in this State.

The maximum penalty for a violation of this Rule is disbarment.
Comment

[1] This Rule does not prohibit communijcation with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a coniroversy between a government entity and a private party, or between two orgauizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Alse, parties to a matter may communicate directly with each
other and a lawyer having independent justification or legal anthorization for communicating
with a represented person is pemmitted to do so. Communications anthorized by law include, for
example, the right of a party to a controversy with a government entity to speak with government
offtcials about the matter.

[2] Communications authorized by law also include constitutionally permissible investigative
activities of lawvers representing governmental entities, divectly or through investigative agenis,
prior to the commencement of eriminal or civil enforcement proceedings, when there is
applicable judicial precedent that either has found the activity permissible under this Rule or has
found this Rule inapplicable. However, the Rule imposes ethical restrictions that go beyond those
imposed by constitutional provisions.

[3] This Rule applies to communications with any person, whether or not a party to a formal
adjudicative proceeding, contract or negotiation, who is represented by counsel concerning the
matter fo which the communication relates.

[4A] In the case of an organization, this Rule prohibiis communications by a lawyer for another
person or entity concerning the matter in representation with persons having a managerial
responsibility on behalf of the arganization, and with any other person whose act or omission in
connection with that matter may be imputed to the organization for purposes of civil or criminal
liability or whose statement may constitute an admission on the part of the organization. If an
agent or employee of the organization is represented in the matter by his or her own counsel, the
consent by that counsel fo a cormunication will be sufficient for purposes of this Rule. Compare
Rute 3.4(f): Fairness to Opposing Party and Counsel,



[4B] In administering this Rule it should be anticipated that in many instances, prior to the
beginning of the interview, the interviewing lawyer will not possess sufficient information to
determine whether or not the relationship of the interviewee to the entity is sufficiently close to
place the person in the "represented" category. In those situations the good faith of the lawyer in
undertaking the interview should be considered. Evidence of good faith includes an immediate
and candid statement of the interest of the person on whose behalf the interview is being taken, a
full explanation of why that person's position is adverse to the interests of the entity with which
the interviewee is associated, the exploration of the relationship issue at the outset of the
interview and the cessation of the interview immediately upon determination that the interview is

improper,

(5] The prohibition on communications with a represented person only applies, however, in
circumstances where the lawyer knows that the person is in fact represented in the maiter to be-
discussed. This medns that the lawyer has actual knowledge of the fact of the representation; but
such actual knowledge may be inferred from the circumstances. See Terminology. Such an
inference may arise in circumstances where there is substantial reason to believe that ihe person
with whom comumunication is sought ig represented in the matter to be discussed. Thus, a Jawyer
cannot evade the requirement of obtaining the consent of counsel by ignoring the obvious.

[6] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4,3; Dealing with
Unrepresented Person.

[7] The anti-contact rule serves important public interests which preserve the proper functioning
of the judicial system and the administration of justice by a) protecting against misuse of the
imbalance of legal skill between a lawyer and layperson; b) safe-guarding the client-attorney
relationship from interference by adverse counsel; ¢) ensuring that all valid elaims and defenses
are raised in response to inquiry from adverse counsel; d) reducing the likelihood that clients will
disclose privileged or other information that might harm their interests; and e) maintaining the
lawyers ability 10 monitor the case and effectively represent the client.

[8] This Rule is not intended to affect communications between parties to an action entered into
independent of and not at the request or direction of counsel,



GUAM
RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation with 2
person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the
consent of the other Tawyer or is authorized to da so by faw or a court order.




IDAHO

RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the

lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

*Commentary

{1] This Rule contributes to the proper functioning of the legal system by protecting a person

who has chosen to be represented by a lawyer in a matier against possitie overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relattonship and the uncounselled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates,

[3] The Rule applies even though the represented person initiates or consents to the
communication, A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom communication
13 not permitted by this Rule.

[4] This Rule does not probibit comniunication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For exampie, the existence
of a controversy between a government agency and a private party, or belween two organizations,
dees not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preciude communication with a
represented person who is seeking advice from g lawyer who is not otherwise representing a
client in the matter. A lawyer may not make a communication prohibited by this Rule through

“ the acts of another. See Rule 8.4(x). Parties to a matter may communicate directly with each

other, and a lawyer is not prohibited from advizsing a client concerning a communication that the
client is legally entitled to make. Also, a lawyer having independent justification or legal
authorization for communicating with a represented person is permitted to do so.

[5] Communications authorized by iaw may include communications by a lawyer on behalf of' a
client who is exercising a copstitutional or other legal right to comununicate with the govermument,
Communications authorized by law may also include investigative activities of lawyers

‘representing governmental entities, directly or through investigative agenis, prior to the

commencement of criminal or civil enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyver must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a commnunication does not violate
a state or federal constitutional fght is insufficient to establish that the communication is
permissible vnder this Rule.



~

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary 0 avoid reasonabiy certain

mjury,

[7] In the case of a represented organization, this Rule prohibits communications with a
constitent of the organization who supervises, directs or regularly consults with the
organization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in commection with the matter may be imputed to
the organization for purposes of civil or criminal liability, Consent of the organization’s lawyer
is not required for communication with a former constituent. If a constituent of the organization
is represented in the matter by his or her own counsel, the consent by that counsel to a
comnunication will be sufficient for purposes of this Rule, Compare Rule 3.4(f). In
communicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4,
Comment [2].

[&] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in facl represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circuinstances. See Rule 1.0{(f). Thus, the iawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes o the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3,

*(Commentary to Rule 4.2 amended 3-17-05)



HAWAIL

Rule 4.2. COMMUNICATION WITH PERSON REPRESENTED BY COUNGSEL.,

1. In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.

COMMENT:

[1] This rule does not prehibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Also, parties to a matter may communicate directly with each
other and & lawyer having independent justification or legal anthority for communicating with a
represented persen is permitied to do so. Communications authorized by law include, for
example, the right of a party to a controversy with a government agency to speak with
government officials about the matter.

[2] Communications authorized by law also include constitutionally permissible investigative
activities of lawyers representing governmental entities, directly or through investigative agents,
prior to the commencement of eriminal or ¢ivil enforcement proceedings, where there is
applicable judicial precedent that either has found the activity permissible under this Rule or has
found this Rule inapplicable. However, the Rule imposes ethical restrictions that go bevond those
imposed by constitutional provisions.

[3] This Rule also applies to communications with any person whether or not a party to a formal
adjudicative proceeding, contract or negotiation, who is represented by counsel concerning the
matter to which the communication relates.

[4] In the case of an organization, this rule prohibits communications by a lawyer for another
person or entity concerning the matter in representation with persons having a managerial
responsihility on behalf of the organization, and with any other person whose act or omission in
connection with that matter may be imputed to the organization for purposes of civil or criminal
liability or whose statement may constitute an admission on the part of the organization. If an

.agent or employee of the organization is represented in the matter by his or her own counsel, the
consent by that counsel to a communication will be sufficient for purposes of this rule, Compare
HRPC 3.4(h}.

{5] The prohibition on communications with a represented person only applies, however, in
circumstances where the lawyer knows that the person is in fact represented in the matter to be
discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
such actal knowledge may be inferred from the circumstances. See Terminology. Such an
inférence may arige in circumstances where there is substantial reason to believe that the person
with whom communication is sought is represented in the matter to be discussed. Thus, a lawyer
cannct evade the requirement of cbtaining the consent of counsel by closing eyes to the obvious.



(_\ [6] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to HRPC 4,3,

* Hawai*i Code Comparison
This rule is substantialiy identical to DR 7-104{A)1).
(Amended May 7, 2001, effective July 1, 2001.)
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ILLINOIS

Rule 4.2. Communication With Person Represented by Counsel

During the course of representing a client a lawyer shall not communicate or canse another to
communicate on the subject of the representation with a party the lawyer knows to be represented
by another lawyer in that matter unless the first lawyer has obtained the prior consent of the
lawyer representing such other party or as may otherwise be authorized by law.

Adopted Febrvary 8, 1990, effective August 1, 1990.
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INDIANA

Rule 4.2. Communication with Person Represented by Counsel

1. In representing a client, a lawyer shall not communicate about the subject of the representation
with & person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or 1s authorized by law or a court order.

Amended Sep. 30, 2004, effective Jan. 1, 2005,
Commeitt

[1] This Rule contzibutes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a [awyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounseled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counse!
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication, A lawyer must immediately terminate communication with a persen if, after
commencing communication, the lawyer Jearns that the person is one with whom comununication
15 not permiited by this Rule.

[4] This Rule does neot prohibit communication with 4 represented person, or an employee or
agent of such a person, concerning matters outside the representation, For example, the existence
of a controversy between a government agency and a private party, or between two Organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matier. A lawyer may not make a communication prohibited by this Rule through the acts of
another. See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make, Also, a lawyer having independent justification or legal authorization for
communicating with a reprezented person is permiited to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
Communications authotized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or eivil enforcement proceedings. When comumunicating with the
accused In a criminal maiter, a government lawyer must comply with this Rule in addition to
honoting the constitutional rights of the accused, The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.



[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counse! is necessary to avoid reasonably certain

injury.

[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, dirccts or regularly consuits with the
organization’s lawyer concerning the matter or has autherity to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is
not required for communication with 2 former constituent. If a constituent of the organization is
tepresented in the matter by his or her own counsel, the consent by that counsel to 5
communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In
communicating with a curtent or fortner constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4.

(8] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation: but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counse! by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3.

Adopted Sep. 30, 2004, effective Jan. 1, 2005,
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IOWA

RULE 32:4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a Jawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawver has the consent of the other lawyer or is authorized to do so by law or a court order,

Comment

[1] This rule contributes to the proper fanclioning of the legal system by protecting a person who
has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the clientlawyer
relationship, and the uncounseled disclosure of information relating to the representation.

[2] This rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this rule.

[4] This rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with noitlawyer representatives of the
other regarding a separate matter. Nor does this rule preclede communication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matter, A lawyer may not make a conumunication prohibited by this rule through the acts of
another, See rule 32:8 4(a). Parties to 2 matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concemning a communication that the client is
legaliy entitled to make, Also, a lawyer having independent justification or legal authorization for
communicating with a represented person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who i8 exercising a constitutional or other legal right to communicate with the governrnent.
Communications authorized by law may also include investigative activities of lawyers
representing povernmental entities, directly or throngh investigative agents, prior to the
commencement of criminal or civil enforcement proceedings, When communicating with the
accused in a criminal maiter, a government lawyer must comply with this rule in addition to
honoring the constitutional rights of the accused, The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this rule,

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order, A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain

injury.



( : [7] In the case of a represented orgamization, this rule prohibits communications with a

' constituent of the organization who supervises, directs, or regularly consults with the
organization’s lawyer concerning the matter or has authority fo obligate the organization with
tespect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of ¢ivil or criminal Hability. Consent of the organization’s lawyer is
not required for communication with a fonmer constituent. If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this rule. Compare rule 32:3.4(f). In
communicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See rule 32:4.4.
[8] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actnal knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See rule 32:1,0(f). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious,
(9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the [awyer’s communications are subject to rule 32:4.3. [Court Ordet
April 20, 2008, effective July 1, 2005]




Kansag

4.2 Transactions with Persons other than Clients: Communication with Person
Represented by Counsel

In representing a client, a Jawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by ancther lawyer in the matter, unless the
lawver has the consent of the other lawyer or is authorized to do so by law or a court order.

Comment

[1] This Rule contributes 1o the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship and the vncounselled disclesure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the commumecation relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate cormmunication with a person if, afier
comnencing commutication, the lawyer leamns that the person is one with whom communication
is not permitted by this Rule,

[4] This Rule does not prohibit communication with a party, or an employee or agent of g party,
concerning matters outside the representation. For example, the existence of 4 controversy
between a government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives of the other
regarding a separate matter. Nor does this Rule preclude comumunication with a represented
person who i seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acts of
another. See Rule 8.4(a), Parties to a matter may communicate directly with each cther, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification for communicating with
the other party is permitted to do 8o. Communications authorized by law include, for example,
the right of a party to a controversy with a govemment agency to speak with government officials
about the matter.

[5] Communications authorized by law may include communications by a lawyer on behalf of 2
client who 13 exercising a constitutional or other tegal right to communicate with the government.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in & criminal matter, a govermment iavwyer must coraply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where



communication with a person represented by counsel is necessary to avoid reasonably certain injury,
[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization's lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of ¢ivil or criminal liability, Consent of the organization's lawyer is
not required for communication with a former constituent. If & constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to 2
coramunication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In
comrnunicating with a eurrent or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal righis of the organization. See Rule 4.4,

[8] The prohibition on communications with a represented person only applies in circumstances
where the Iawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumsiances. See Rule 1.0(g). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious,

[9] In the event the person with whom the lawyer coramuanicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3,



KENTUCKY
SCR 3.130{4.2) Communication With Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.

HISTORY: Amended by Order 89-1, eff. 1-1-90

COMMENTARY

Supreme Court
1989

“[1} This Rule does not prohibit communication with a party, or an employee or agent of a party,

concerning roatters outside the representation. For example, the existence of a controversy
between a government agency and a private party, or between two organizations, dees not
prohibit a lawyer for either from communicating with nonlawyer representatives of the other
regarding a separate matter. Also, parties to a matter may communicate directly with each other
and a lawyer having independent justification for communicating with the other party is
permitted to do so. Communications authorized by law include, for example, the right of a party
10 a controversy with a government agency 1o speak with government officials about the matter.

[2] In the case of an organization, this Rule prohibits communications by a lawyer for one party
concerning the.maiter in representation with persons having a managerial responsibility on behalf
of the organization, and with any other person whose act or omisgion in connection with that
matter may be imputed to the organization for purposes of civil or criminal liability or whose
statement may constitute an admission on the part of the organization. Prior to communication
with 4 nonmanagerial employee or agent of an organization, the lawyer should disclose the
lawyer's identity and the fact that the lawyer represents a party with a claim against the
organization. See Rule 4.3. If an agent or employee of the organization is represented in the
matter by his or her own counsel, the consent by that counsel to 2 communication will be
sufficient for purpeses of this Rule, Compare Rule 3.4(f).

[3] This rule also covers any person, whether or not & party to a formal proceeding, who is
represented by counsel concerning the matter in question.

[4] A person’s continued representation after the conclusion of a proceeding or matter is not
necessarily presumed. The passage of iime may be reasonable ground to believe that a person is
no longer represented by a Jawyer, and the Rule is not intended to prohibit all direct contact in
such circumstances,



LOUISLIANA

RULE 4.2. COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

[n representing a chient, a lawyer shall not communicate about the subject of the representation
with:

(a) a person the lawyer knows to be represented by another lawyer in the maiter, unless the
lawyer has the consent of the other lawyer or is anthorized to do so by law or a coust order.

(b} a person the lawyer knows iz presently a director, officer, employee, member, shareholder or
other constituent of a represented organization and

(1) who supervises, directs or regularly consults with the organization’s lawyer conceming the
maiter;

(2) who has the authority to obligate the organization with respect to the matter; or

{3) whose act or omission in connection with the matter may be imputed to the organization for
purposes of civil or criminal liability,

Reenacted Jan. 20, 2004, effective March 1, 2004,



MAINE

Rule 3.6 (f) Communication with Person Represented by Counsel

Communicating With Adverse Party.

During the course of representation of a client, a lawver shall not communicate or cause ancther
to cominunicate on the subject of the representation with a party the lawyer knows to be
represented by another lawyer in that maiter unless the lawyer has the prior consent of the lawyer
representing such other party or is authorized by law to do so. An otherwise unrepresented party
1o whom limited representation is being provided or has been provided in accordance with Rule
3.4(1) 15 considered to be unrepresented for purposes of this rule, except to the extent the limited
representation atterney provides other counsel written notice of a time period within which other
counsel shall communicate only with the limited representation attorney.



MARYLAND
Rule 4.2. Communication with Person Represented by Counsel

{a) Except as provided in paragraph (c), in representing a client, a lawyer shall not communicate
about the subject of the representation with a person who the lawyer knows is represented in the
matter by another lawyer unless the lawyer has the consent of the other lawyer or is authorized by
law or court order to do so.

(b) If the person represented by another lawyer is an organization, the prohibition extends to each
of the organization's (1) current officers, directors, and managing agents and (2) current agents or
employees who supervise, direct, or regularly communicate with the organization's lawyers
concerning the matter or whose acts or omissions in the matter may bind the organization for
civil or criminal liability. The lawyer may not conununicate with a current agent or employes of
the organization unless the lawyer first has made inquiry to ensure that the agent or employee is
not an individual with whom communication is prohibited by this paragraph and has dis¢losed to
the mdividual the lawyer's identity and the fact that the lawyer represents a client who has an
interest adverse to the organization.

(¢} A lawyer may communicate with a government official about matters that are the subject of
the representation if the government official has the authority to redress the grevances of the
lawyer's client and the lawyer lirst makes the disclosures specified in paragraph {b).

Committee note: The use of the word “person” for “party” in paragraph (a} is not imtended to
enlarge or restrict the extent of permissible law enforcement activities of government lawyers
under applicable judicial precedent.

COMMENT

{1] This Rule centributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the lawyer-client
relationship, and the uncounseled disclosure of information relating to the representation.

[2] This Rule does not prohibit communication with a petson, or an employee or agent of the
person, conceming matters outside the representation. For example, the existence of a
controversy between two organizations does not prohibir a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Also, parties to a matier
may corununicate directly with each other and a lawver having independent justification or legal
authorization for commuricating with a represented person is permiited to do so.

[3] Communications autherized by law include communications in the course of investigative
activities of lawyers representing governmental entities, directly or through investigative agents,
before the commencement of criminal or civil enforcement proceedings if there 15 applicable
judicial precedent holding either that the activity is permissible or that the Rule does not apply to
the activity, The term "civil enforcement proceedings” includes administrative enforcement
proceedings. Except to the extent applicable judicial precedent holds otherwise, a government




lawyer who communicates with a represented criminal defendant must comply with this Rule.
[4) A lawyer who Is uncertain whether a communication with a represented person is permissible
may seek a court order in exceptional circumstances. For example, when a represented ¢riminal
defendant expresses a desire to speak to the prosecutor without the knowledge of the defendant's
lawyer, the prosecutor may seek a court order appointing substitute counsel to represent the
defendant with respect to the communication.

[5] Thiz Rule applies to communications with any person, whether or not a party to a formal
adjudicative proceeding, contract, or negotiation, who is represented by counsel concerning the
matter to which the communication relates. The Rule applies even though the represented person
initiates or consents to the communication, A lawyer must inunediately terminate cominunication
with a person if, after commencing communjcation, the lawyer leams that the person is one with
whom communication is not permitted by this Rule.

[6] If an agent or emplovee of a represented person that is an organization is represented in the
matter by his or her own counsel, the consent by that counse] to a communication will be
sufficient for purposes of this Rule. Compare Rule 3.4 {f). In communicating with a current agent
or employee of an organization, 2 lawyer must not seek to obtain information that the lawyer
knows or reasonably should know is subject to an evidentiary or other privilege of the
organization. Regarding commumnications with former employees, see Rule 4.4(b}.

-17] The prohibition on communications with a represented person applies only if the lawyer has
actual knowledge that the person in fact is represented in the matter to be discussed. Actual
knowledge may be inferred from the circumstances. The lawyer cannot evade the requirement of
obtaining the consent of counsel by ignering the obvious.

[8] Rule 4.3 applies to a communication by a lawyer with a person not known to be represented
by counsel,

[9] Paragraph (c) recognizes that special considerations come into play when a lawyer is seeking
1o Tedress grievances involving the government. Subject to certain conditions, it permits
communications with those in government having the authority to redress the grievances (but not
with any other government personnel) without the prior consent of the Jawyer representing the
government in the matter. Paragraph (c) does not, however, permit a lawyer to bypass counsel
representing the government on every issue that may arise in the course of disputes with the
government. Rather, the paragraph provides lawyers with access to decision makers in
government with respect to genuine grievances, such as to present the view that the government's
basic policy position with respect to a dispute is faulty or that government personnel are
condueting themselves improperly with respect to aspects of the dispute. It does not provide
direct access on routine disputes, such as ordinary discovery disputes or extensions of time,

Model Rules Comparison.- This Rule suhstantial]}" retains Maryland language as it existed prior
tr the Ethics 2000 Amendments to the ABA Model Rules of Professional Conduct except for
dividing Rule 4.2{b) into Rule 4.2(b) and (¢) with no change in wording.



MASSACHUSETTS
RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.

Comment

[1] This Rule does not prohibit communication with a represented person, or an employee or .
agent of such a person, concerning matters outside the representation, For example, the existence
of a controversy belween a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding & separate matter. Also, parties to a matter may communicate directly with each
other and a lawyer having independent justification or legal authorization for communicating
with a represented person is permitted to do so. Communications authorized by law include, for
example, the right of a party to a controversy with a government agency to speak with
government officials about the matter. Counsel could also prepare and send written default
notices and written demands required by such laws as Chapter 93A of the General Laws.

[2] Communications authorized by law also include constitutionally permissible investigative
activities of lawyers representing governmental entities, directly or through investigative agenis,
prior to the commencement of criminal or civil enforcement proceedings, when there is
applicable judicial precedent that either has found the activity permissible under this Rule or has
found this Rule inapplicable. However, the Rule imposes ethical restrictions that go beyond those
imposed by constitutional provisions.

[3] This rule applies to communications with any person, whether or not a party to a formal
adjudicative proceeding, contract or negotiation, who is represented by counsel concerning the
matter to which the commmunication relates, See the definition of "person™ in Rule 9,1(h).

[4] In the case of an organization, this Rule prohibits communications by a lawyer for another
person or entity concerning the matter in representation only with those agents or employees who
exercise managerial responsibility in the matter, who are alleged to have committed the wrongful
acts at issue in the litigation, or who have authority on behalf of the organization to make
decisions about the course of the litigation. If an agent or employee of the organization is
represented in the matter by his or her own counsel, the consent by that counsel io a
communication wii] be sufficient for purposes of this Rule. Compare Rule 3.4(f).

[5] The prohibition on communications with a represented person only applies, however, in
circutnstances where the lawyer knows that the person is in fact represented in the matter to be
discussed. This means that the lawyer has knowledge of the fact of the representation; but such
knowiedge may be inferred from the circumstances. See the definition of "knowledge" in Rule
9.1(f). Such an inference may arise in circumstances where there is substantial reason to believe
that the person with whom communication is sought is represented in the matter to be discussed.
Thus, a lawyer cannot evade the requirement of obtaining the consent of counsel by closing eyes
to the obvious.



[6] In the event the petson with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3,

[7] Nothing in this rule prohibits a lawyer from seeking and acting in accordance with a court
order permitting communication with a person known to be represented by counsel.

Cotresponding ABA Model Rule, Identical to Model Rule 4.2.
Corresponding Former Massachusetts Rule. DR 7-104 (A) (1),
Cross-reference; See definition of "person” in Rule 9.1,



MICHIGAN

RULE 4.2 COMMUNICATION WITH PARTY PERSON REPRESENTED BY COUNSEL
[2 ALTERNATIVE PROPOSALS]

ALTERNATIVE (A}

In representing a client, a lawyer shall not communicate about the subject of the
representation with a party whom the lawyer knows to be represented by another lawyer
in the matter by another Jawyer, unless the lawyer has the consent of the other lawyer or
is authorized to do so by law or a court order.

Comment

[1] This Rule centributes to the proper functioning of the legal system by protecting a
party who has chosen to be represented by a lawyer in a matter against possible
overreaching by other lawyers who are participating in the malter, interference by those
lawyers with the client-lawyer relationship, and the uncounselied disclosure of
information relating to the representation.

[2] This Rule applies to communications with any party who is represented by ¢ounsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented party initiates or consents to the
comumunication. A lawyer musi immediately terminate communication with a party if,
after commencing comumunication, the lawyer learns that the party is cne with whom
communication is not permitted by this Rule.

[4] This rRule does not prohibit communication with a represented party, or an employee
or agent of such a party, concerning maitters outside the representation, For example,

the existence of a controversy between a government agency and a private party, or
between two organizations, does not prohibit a Iawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter. Nor does this
Rule preclude comruunication with a represented party who is seeking advice from a
lawyer who is not otherwise representing a client in the matter. A lawyer may not make a
comumunication prohibited by this Rule through the acts of another. See Rule 8.4(a).
Also, Parties to a matter may communicate directly with each other, and a lawyer is not
prohibited from advising a client conceming a communication that the client is legally
entitled to make, Also, a lawyer having independent justification or legal authorization
for communicating with the other a represented party is permitted to do so.

[5] Communications authorized by law may include, for example, the right of a party to a
controversy with a government agency to speak with povernment officials about the
matier communications by a lawyer on behalf of a client who is exercising a
constitutional or other legal right to communicate with the government. Communications
authorized by law may also include investigative activities of lawyers representing
governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with
the accused in a criminal matter, a government lawyer must comply with this Rule in
addition to honoring the constitutional rights of the accused. The fact that a



communication does not violate a state or federal constitutional right is insufficient to
establish thatthe communication is permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented party is
permissible may seek a court order. A lawyer may also seek a court order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this
Rule, for example, where communication with a party represented by counsei is
necessary 1o avoid reasonably certain injury,

(7] In the case of a represented organization, this rRule prohibits communications by a
lawyer for one party concerning the matter in representation with persons having a
managerial responsibility on behalf of the organization, and with any other person whose
act or omission in connection with that matter imay be imputed to the organization for
purposed of civil or criminal liability or whose statement may constilute an admission on
the part of the organization, If an agent or employee of the organization is represented

in the matier by separate counsel, the consent by that counsel to a communication will be
sufficient for purposes of this rule. Compare Rule 3.4(1f), with a constituent of the
erganization who supervises, directs or regularly consults with the crganization’s lawyer
concertiing the matter, who has authority to obligate the organization with respect to the
maltter, or whose act or omission in connection with the matter may be imputed to the
organization for purposes of ¢ivil or criminal liability. Consent of the organization’s
lawyer is not required for communication with & former constituent unless that former
constituent supervises, directs or regularly consults with the organization’s lawyer
concerning the matter; has authority to obligate the crganization with respect to the
matter; has a continuing relationship with the former employer as a direclor or member
of the corporate-control group; has participated in the litigation or was otherwise
exposed to privileged or confidential information concerning the organization or the case
during the term of employment; or has performed acts or made omissions in connection
with the matter that may be imputed to the organization for purposes of civil or ¢riminal
liability, If a constituent of the organization is represented in the maiter by his or her
own sounsel, the consent by that counsel to a communication will be sufficient for
purposes of this Rule, Compare Rule 3.4(f). In communicating wilh & current or former
constituent of an organization, a lawyer must pot use methods of obtaining evidence that
violate the legal rights of the organization, See Rule 4.4,

This rule also covers any person, whether or not a party to a formal procesding, who is
represented by counsel concerning the matter in question.

[8] The prohibition on communications with a represented party only applies in
circumstances where the lawyer knows that the party is in fact represented in the matter
o be discussed. This means that the lawyer has actual knowledge of the fact of the
representation, but such actual knowledge may be inferred from the circumstances. See
Rule 1.0(f}. Thus, the lawyer cannct evade the requirement of obtaining the consent of
counsel by closing eyes to the obvious.

[9] In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer's communications are subject to Rule
4.3,

[10] By virtue of its exemption of communications authorized by law, this rule permits a
prosecutor or a government lawyer engaged in a criminal or civil law enforcement



investigation to communicate with, or direct investipative agents to communicate with, a
represented person prior to the represented person being arrested, indicted, charged, or
named as a defendant in a criminal or civil law enforcement proceeding against the
represented person. A civil law enforcement investigation is one conducted under the
government's police or regulatory power to enforce the law. Once a represented person
has been arrested, indicted, charged, or named as a defendant in a criminal or civil law
enforcement proceeding, however, prosecutors and government lawyers must comply
with this Rule. A represented person’s waiver of the constitutional right to counsel does
not exempt the prosecutor from the duty to comply with this Rule,

Staff Comment: The proposed rule is substantially similar te the cusrent rule, The

words “or a court order” are added to the phrase “unless the lawyer . . . is authorized to
do so by law ..., .” In the new Model Rule, the term “party” is replaced with “person.”
The new proposed MEPC does not adopt that change, however, because the State Bar
Representative Assembly voted to retain the current language. “Party™ is also used in the
Comment, where appropriate, The Representative Assembly also voted to add a “law
enforcement” clarification, which is included as Comument [10]. (Comment [10] is
{dentical to the comment adopted by the State of Tennessee.)

ALTERNATIVE (B):

In representing a client, a lawyer shall not communicate about the subject of the
representation with a party whom the lawyer knows to be represented by another lawyer
in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do
s0 by law or a court order, This Rule does not apply to otherwise lawful investigative
actions of lawyers employed by the government who are engaged in investigating and/or
prasecuting violations of civil or criminal law.

Commenl

[1] This Rule contributes to the proper functioning of the legal system by protecting a
party who has chosen to be represenied by a lawyer in a matter against possible
overreaching by other lawyers who are participating in the matter, interference by those
lawyers with the client-lawyer relationship, and the uncounselled disclosure of
mformation relating to the representation.

[2] Unless the law enforcement exception is applicable, tThis Rule appiies to
corumunications with any party who is represented by counsel concerning the matter to
which the communication relates. '

[3] The Rule applies even though the represenied party initiates or consents to the
corpmunication. A lawyer must immediately terminate communication with a party if,
after commencing communication, the lawyer learns that the party iz one with whom
comrmunication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented party, or an employee
or agent of such a party, concerning matters outside the representation. For example,
the existence of a controversy between a government agency and a private party, or
between two crganizations, does not prohibit a lawyer for either from communicating
with nonlawyer representatives of the other regarding a separate matter, Nor does this



(/-— Rule preciude communication with a represented party who-is seeking advice from a

N lawyer who is not otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this Rule through the acts of another. See Rule 8.4(a).
Parties to a matter may communicate directly with each other, and a lawyer is not
prohibited from advising a client conceming a communication that the client is legally
entitled to make. Also, a lawyer having independent justification or legal avthorization
for communicating with, a represented party is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on
behalf of a client who is exercising a constitutional or other legal right to communicate
with the government. Communications authorized by law may also include investigative
activities of lawyers representing governmental entities, divectly or through investigative
agents, prior to the commencement of criminal or civil enforcement proceedings. When
communicating with the accused in a criminal matter, a government lawyer must comply
with this Rule in addition to honoring the constitutional rights of the accused. The fact
that a communication does not violate a state or federal constitutional right is insufficient
to establish that the communication is permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented party is
permissible may seck a court order. A lawyer may also seek a cowt order in exceptional
circumstances to authorize a communication that would otherwise be prohibited by this

" Rule, for example, where communication with a party represented by counsel is
necessary to avoid reasonably certain injury.

[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the orgamzation who supervises, directs or regularly consults with the
organization’s lawyer concerning the matter, who has authority to obligate the
organization with respect to the matter, or whose act or omission in connection with the
matter may be imputed to the organization for purposes of civil or criminal liability.
Consent of the organization’s lawyer is not required for communication with a former
constiluent unless that former constitnent supervises, directs or regularly consults with
the organization’s lawyer concerning the matter; has authority to obligate the
organization with respect to the matter; has a continuing relationship with the former
employer as a director or member of the corporate-control group; has participated in the
litigation or was otherwise exposed to privileged or confidential information concerning
the organization or the case during the term of employment; or has performed acts or
made emissions in connection with the matter that may be imputed to the organization for
purposes of civil or criminal liability. If a constituent of the organization is represented
in the matter by his or her own ¢ounsel, the consent by that counsel to a communication
will be sufficient for purposes of this Rule. Compare Rule 3.4(1). In communicating with
a current or former constituent of an organization, a lawyer must not use methods of
obtaining evidence that violate the legal rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented party only applies in
circumstances where the lawyer knows that the party is in fact represented in the matter
to be discussed. This means that the lawyer has actual knowledge of the fact of the
representation, but such actual knowledge may be inferred from the circumstances. See
Rule 1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of
counsel by closing eyes to the obvicus. '




(2] In the event the party with whom the lawyer communicates is not known to be
represented by counsel in the matter, the lawyer’s communications are subject to Rule
4.3, '

[10] By virtue of its exernption of communications authorized by law, this rule permits a
prosecutor Or a government lawyer engaged in a critninal or ¢ivil law enforcement
investigation to communicate with, or direct investigative agents to communicate with, a
represented person prior to the represented person being arrested, indicted, charged, or
named as 4 defendant in a criminal or civil law enforcement proceeding against the
represented person. A civil law enforcement investigation is one conducted under the
government’s police or regulatory power to enforce the law. Onee a represented person
has been arrested, indicted, charged, or named as a defendant in a criminal or civil law
enforcement proceeding, however, prosecutors and government lawyers must comply
with this Rule. A represented person's waiver of the constimtional right to counsel does
not exempt the prosecutor from the duty to comply with this Rule.

Staff Comment: The proposed rule is similar to the current rule. The words “or a

court order” are added to the phrase “unless the lawyer .. . is authorized to do 50 by law
.+ .." In the new Model Rule, the term “party” is replaced with “person.” The new
proposed MRPC does not adopt that change, however, because the State Bar
Representative Assembly voted to retain the current language. “Party” is also used in the
Comment, where appropriate. The Representative Assembly also voted to add a “law
enforcement™ clatification. An express exception for otherwise lawful investigative
actions of lawyers employed by the government, who are engaged in investigating or
prosecuting vielations of civil or criminal law, js included in the body of the rule.



MINNESOTA

RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

Comment

1. [1] This rule contributes to the proper funclioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-]awyer
relationship and the uncounselled disclosure of information relating to the representation.

[2] This rule applies to communications with any person who is represented by counsel
concerning the matter t0 which the communication relates.

[3] The rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a persen if, after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this rule.

[4] This rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning malters outside the representation. For example, the existence
of a controversy between 3 gavernment agenicy and a private parly, or between two Organizaticns,
does not prohibit a lawyer for efther from communicating with nonlawyer representatives of the
other regarding a separale matter. Nor does this rule preclude comununication with a represented
person who is seeking advice frem a lawyer who 18 not otherwise representing a client in the
matter. A lawyer may not make a cormununication prohibited by this rule through the acts of
another. See Rule 8.4(a). Parties io a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal suthorization for
communicating with a represented person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to cominunicate with the government.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must comply with this rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this rule.

[6] A lawyer who is uncertain whether a communication with a represented person is permissible

. may seek a court order. A lawyer may also seek a court order in exceptional circumstances to



authorize a communication that would otherwise be prohibited by this rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain
injury,

(7] In the case of a represented organization, this rule prohibits communications with a
canstituent of the organization who supervises, directs or regulatly consults with the
organization’s lawyer concerning the matier or has authority to obligate the organization with
respect to the matier or whose act or omission in connection with the matter may be imputed to
the organization for purposes of ¢ivil or criminal liability. The term “constituent™ is defined in
Comment [1] to Rule 1.13. Consent of the organization’s lawyer is not required for
communication with a former constitvent. If a constituent of the organization is represented in
the matter by his or her own counsel, the consent by that counsel to a communication will be
sufficient for purposes of this rule, Compare Rule 3.4(f). In communicating with a current or
former constituent of an organization, a lawyer must not use methods of obtaining evidence that
violate the legal rights of the organization. See Rule 4.4,

[8] The prohibition on communications with a represented person oy applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(g). Thus, the lawyer cannot
cvade the requirement of obtaining the consent of counsel by closing eyes 1o the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer’s communicaticns are subject to Rule 4.3.



MISSISSIPPE

MISSISSIPPI RULES OF PROFESSIONAL CONDUCT
Effective July 1, 1987
RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not cormnmunicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so,

Comment

This Rule does not prohibit communication with a party, or an employee or agent of a party,
concerning matters cutside the representation. For example, the existence of a controversy
between a government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives of the other
regarding a separate maiter, Also, parties to a matter may communicate directly with each other
and a lawyer having independent justification for communicating with the other party is
permitted to do so. Communications authorized by law include, for example, the right of a party
to a controversy with a government agency to speak with government officials about the marter.

In the case of an organization, this ruie prohibits communications by a lawyer for one party
concerning the matier in representation with persens having a managerial responsibility on behalf
of the organization, and with any other person whose act or omission in connection with that
matter may be imputed to the crganization for purposes of civil or criminal liability or whose
statement may constitute an admission on the part of the organization. [f an agent or emplovee of
the organization is represented in the matter by his or her own counsel, the consent by that
counsel to a communication will be sufficient for purpeses of this Rule. Compare Rule 3.4({f).

Thig Rule also covers any person, whether or not a party to 2 formal proceeding, who is
represented by counsel concerning the matter in question,

Code Comparison

This Rule is substantially identical to DR 7-104{A)(1).



Missouri
RULE 4-4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

COMMENT

[1] Rule 4-4.2 contributes to the proper functioning of the legal sysiem by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship, and the uncounselled disclosure of information relating to the representation,

[2] Rule 4-4.2 applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3]1 Rule 4-4.2 applies even though the represented person initiates or consgents to the
communication. A lawyer must immediately terminate communication with a person if, after
comrmencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this Rule 4-4.2,

[4] Rule 4-4.2 does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between {wo organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule 4-4.2 preclude communication with a
represented person whe is seeking advice from a lawyer who is not otherwise representing a
client in the matter. A lawyer may not make a communication prohibited by this Rule 4-4.2
through the acts of ancther. See Rule 4-8.4(z). Parties 10 a matter may communicate directly with
each other, and a lawyer is not prohibited from advising a client concerning a communication
that the client is legally entitled to make. Also, a lawyer having independent justification or legal
authorization for communicating with a represented person is permitted to do so.

{5] Commupnications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or ¢ivil enforcement procecdings. When communicating with the
accused in a criminal matter, a povernment lawyer must comply with this Rule 4-4.2 in addition
to honoring the constitutional rights of the accused. The fact that a communication does noi
violate a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule 4-4,2, A government lawyer engaged in a criminal or civil law
enforcement matter, or a person acting under the lawyer’s direction, may communicate with a
person known by the government lawyer to be represented by a lawyer in the matter if the



conmmmunication gccuss after the represented person has been arresied, charged in a criminal case,
or named as a defendant in a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the communication is:

(1) made to protect against a risk of death or bodily harm that the
government lawyer reasonably believes may occur; or

(2) initiated by the represented person, either directly or through an
intermediary, if pricr to the communication the represented person has

given a written or recorded voluntary and informed waiver of counsel
for that communication.

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional ¢ircumstances to
authorize a communication that would otherwise be prohibited by this Rule 4-4.2.

[7] i the case of a represented organization, Rule 4-4.2 prohibits communications with a
constituent of the organization who supervises, directs, or regularly consults with the
organization’s lawyer concerning the matter or has authonty to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or criminal liabilily. Consent of the organization’s lawyer is
not required for communication with & former constituent. If a constituent of the crganization is
represented in the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule 4-4.2, Compare Rule 4-3.4{1). In
communicaling with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. Se¢e Rule 4-4.4,

[8] The prohibition on cormunications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circwnstances. See Rule 4-1.0(f). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the ohvious.

[9] In the event the person with whorm the lawyer communicates is not known to be represented
by counsel in the matter, the lawyet's communicalions are subject to Rule 4-4.3,

(Adopted September 25, 1993, eff, July 1, 1995, Rev. July I, 2007)
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MONTANA
RULE 4.2. Communication With Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.



NEBRASKA

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order,

COMMENT

{1] This Rule comiributes to the proper fimctioning of the legal system by protecting  person
who bas chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounseled disclosure of information relating to the representation,

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication, & lawyer must immediately terminate communication with a persen if; after
commencing communication, the lawyer leams that the person is one with whom communication
is not permitted by this Rule.

[4] This Rule doce not prohibit commmunication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or belween two organizations,
does not prohibil a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter, Nor does this Rule preclude communication with a represenied
person whe is sseking advice from a lawyer who is not otherwise representing 3 client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acts of
another. See Rule 8.4{a}). Parties to a maiter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning & communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal authorization for
communicating with a represented person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate withthe government.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entitics, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in additien to
honoring the constitutional rights of the accused. The fact that a communication does not violaie
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.

{6] A lawyer who ts uncertain whether a communication with a represented person is permissible
mnay seek a court order. A lawyer may also seek a court order in exceptional circumstances to



authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain

injury.

[7] Inn the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization's lawyer concerning the matter or has avthority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization {or purposes of civil or criminal liability. Consent of the orgamization's lawyer is
not required for communication with a former constituent. If 2 constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule. Compare Rule 3.4{f). In
communicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organizatiorn. Sce Rule 4.4,

(€] The prohibition on communications with a represented person only applies in citcumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious,

(9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communicatiens are subject to Rule 4.3,



NEYADA

Rule 4.2. Communication With Person Represented by Counsel.

- In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the

tawyer has the consent of the other lawyer or is authorized to do so by law or a court order.
Model Rule Comparison—2006

Rule 4.2 {formerly Supreme Court Rule 182) is the same as ABA Model Rule 4.2. While the
text of the two rules s identical, the rules are applied differently in two respects. First, Nevada
has adopted the managing-speaking agent test to determine which constituents of an organization
are covered by the no-contact tule, Palmer v. Pioneer Inn Assocs,, Lid., 118 Nev. 943, 35 P.3d
1237 (2002). The commenis to the Model Rule adopt a different test. Model Rules of Prof’]
Conduct R. 4.2 ¢mt, 7 (2004). Second, Nevada has interpreted the Rule to prohibit a lawyer who
is representing himself from contacting a represented person in the matter. In re Discipline of
Schaefer, 117 Nev, 496, 25 P.3d 191, as modified, 31 P.3d 365 (2001). The comments to the
Model Rule suggest that it may not prohibit contact when the lawyer represents himself. See
Model Rules of Prof’l Conduct R. 4.2 cmt. 4 {(2004) (“Parties to a matter may communicate
directly with each other . . . .""); Pinsky v. Statewide Grievance Commitiee, 578 A.2d 1075
{Conn, 1990) (holding that Connecticut rule based on Model Rule 4.2 does not prohibit contact
when lawyer represents himself). But see Runsvold v, Idaho State Bar, 925 P.2d 1118 (Idaho
1996) (holding that Idaho rule based on Model Rule 4.2 applies when lawyer represents himself).



NEW HAMPSHIRE
Rule 4.2. Communication With Person Represented by Counsel

In representing a client, a lawyer shall not commuunicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order. An
otherwise unrepresented party to whom limited representation is being provided or has been
provided in accordance with Rule 1.2(f)(1} is considered to be unrepresented for purposes of this
Rule, except to the extent the limited representation lawyer provides other counsel written notice
of a time period within which other counsel shall communicate only with the limited

representation lawyer.




NEW JERSLEY

RPC 4.2, Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows, or by the exercise of reasonable diligence should know, to be
represented by another lawyer in the matter, including members of an organization's litigation
control group as defined by RPC 1.13, unless the lawyer has the consent of the other lawyer, oris
authorized by law or court order to do so, or unless the sole purpose of the communication is to
ascertain whether the person is in fact represented. Reasonable diligence shali include, but not be
limited to, a specific inquiry of the person as to whether that person is represented by counsel.
Nothing in this rule shall, however, preclude a lawyer from counseling or representing a member
or former member of an organization's litigation contro! group who seeks independent legal
advice.

Mote: Adopted September 10, 1984, to be effective immediately; amended June 28, 1996, to be
effective September 1, 1996; amended November 17, 2003 to be effective January 1, 2004,

Official Comment by Supreme Court (November 17, 2003}

1. Concerning organizations, RPC 4.2 addresses the issue of who is represented under the tule by
precluding a lawyer from communicating with members of the organization’s litigation control
group, The term "litigation control group” is not intended to limit application of the rule to
matters in litigation. As the Report of the Special Committee on RPC 4.2 states, *... the *matter’
has been defined as a *matter whether or not in litigation.*” The primary determinant of
metnbership in the litigation control group is the persen’s role in determining the orpanization’s
legal position. See Michaels v. Woodland, 988 F.Supp. 468, 472 (DNL], 1997,

In the criminal context, the rule ordinarily applies only after adversarial proceedings have begun
by arrest, complaint, or indictment on the charges that are the subject of the communication. See
State v Bisaceia, 319 NJ Super. 1, 22-23 {App. Div. 1999),

Concemning communication with povernmental officials, the New Jersey Supreme Court
Commission on the Rules of Professional Conduct agrees with the American Bar Association’s
Commission comments, which state:

Communications authorized by law may include communications by a lawyer on behalf of 2
client who is exercising a constitutional or other legal right to communicate with a governmental
official. For example, the constitutional right to petition and the public policy of ensuring a
citizen’s right of access to government decision makers, may permit a lawyer representing a
private party in a controversy with the povernment to communicate about the matter with
government officials who have authority to take or recommend action in the matter._




NEW MEXICO

RULE 16-402, COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so. Except for persons
having a managerial responsibility on behalf of the organization, an attorney is not prohibited
from communicating directly with employees of a corpotation, partnership or other entity about
the subject matter of the representation even though the corporation, partnership or entity itself is
represented by counsel.




NEW YORK

DR 7-104 [$1200.35] Communicating with Represented and Unrepresented Parties
A, During the course of the representation of a client a lawyer shall not:

1. Communicate or cause another to communtcate on the subject of the representation with a
party the lawyer knows to be represented by a lawyer in that matter unless the lawver has the
prior'consent of the lawyer representing such other party or is authorized by law to do so.

2. Give advice to a party who is not represented by a lawyer, other ihan the advice to secure
counsel, if the interests of such party are or have a reasonable possibility of being in confliet with
the interests of the lawyer’s client.

B. Not withstanding the prohibitions of DR, 7-104 [1200.35] (A), and unless prohibited by law, a
Jawyer may canse a client to communicate with a represented party, if that party is legaily
competent, and counsel the client with respect to those communications, provided the lawyer
gives reasonable advance notice to the represented party’s counsel that such communications will
be taking place.




NORTH CAROLINA

Rule 4.2 Communication with Person Represented by Counsel

1. {a} During the representation of a client, a lawyer shall not communicate about the subject of
the representation with a person the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by lawora
court order. It is not a violation of this rule for a lawyer to encourage his or her client to discuss

the subject of the representation with the opposiug party in a good-faith attempt to resolve the controversy.

(b) Notwithstanding section {(a} above, in representing a client who has a dispute with a
government agency or body, a lawyer may communicate about the subject of the representation
with the elected officials who have authority over such government agency or body even if the
lawyer knows that the government agency or body is represented by another lawyer in the matter,
but such communications may only occur under the following circumstances:

(1) in writing, if a copy of the writing is promptly delivered to opposing counsel;
{2) orally, upon adequate notice to opposing counsel; or
- (3) in the course of official proceedings.

Comment

[1] This Rule contributes to the proper functioning of the legal systern by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by thase lawyers with the client-lawyer
relationship and the uncounselled disclosure of information relating to the representation.

[2] This Rule does not prohibit a lawyer whe does not have a client relative to a particvlar matter
from consulting with a person or entity who, though represented concerning the matier, seeks
another opinion as to his or her legal situation, A lawyer from whom such an epinion is sought
should, but is not required to, inform the first lawyer of his or her participation and advice.

[3] This Rule does not prohibit commuuication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter, Also, a lawyer having independent justification or legal
authorization for communicating with a represented person is permitted to do so.

(4] A lawyer may not make a communication prohibited by this Rule through the acts of another,
See Rule 8.4(a). However, parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client or, in the case of 2 povernment lawyer,
investigatory personnel, concerning a communication that the client, or such Investigatory




(‘ personnel, is legally entitled to make. The Rule is not intended to discourage good faith efforts by
: individual parties to resolve their differences, Nor does the Rule prohibit a lawyer from
encouraging a client to communicate with the opposing party with a view toward the resolution
of the dispute.

[5] Communications authorized by law may mclude communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
When a government agency or body is represented with regard to a particular roatter, a lawyer
may communicate with the elected government officials who have anthority over that agency
under the circumstances set-forth in paragraph (b).

[6] Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or ¢ivil enforcement proceedings. When communicating with the
accused in a criminal matter, a govemment Jawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
a state or faderal constitutional right is insufficient to establish that the communication is
permissible under this Rule.

[7] A Jawyer who is uncertain whether a communication with a represented person is permissible
may seck a court order, A lawyer may also seek a cowrt order in exceptional circumstances to
- anthorize a communication that would otherwise be prohibited by this Rule, for example, where
f/(m % communication with a person represented by counsel is necessary to avoid reasonably certain injury.

{8) This Rule applies to communications with any person, whether or not a party to a formal
adjudicative procecding, contract or negotiation, who is represented by counsel conceming the
matter to which the communication relates. The Rule applies even though the represented person
initiates or consents to the communication. A lawyer must immediately terminate communication
with a person if, after commencing communication, the lawyer learns that the person is one with
whom communication is not permitted by this Rule.

[9] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or consults with the organjzation's lawyer
concerning the matter or has authority to obligate the organization with respect to the matter or
whose act or omission in connection with the maiter may be imputed to the organization for
purposes of civil or criminal liability. It also prohibits communications with any constituent of
the organization, regardless of position or level of authority, who is participating or participated
substantially in the legal representation of the organization in a particular matter. Consent of the
organization's lawver is not required for communication with a former constituent unless the
former constituent participated substantially in the legal representation of the organization in the
matter. If an emplovee or agent of the organization is represented in the maiter by his or her own
counsel, the consent by that counsel to a communication would be sufficient for purposes of this
Rule. Compare Rule 3.4(f}. In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that viclate the legal rights of
the organization, See Rule 4,4, Comment [2].




-

[10] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represetited in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(g). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[11] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3,

History Note: Statutory Authority G, 84-23

Adopted July 24, 1997: Amended March 1, 2003.

ETHICS OPINION NOTES

CPR 2. An attorney generally does not need the consent of the adverse party to talk to witnesses.

CPR 138. An altormey tepresenting a party may not send copies of motions to another party he
knows has counsel.

RPC 15. An attorney may interview a person with adverse interest whe is unrepresented and
make a demand or propose a settlement.

RPC 30. A district attorney may not communicate or cause another to communicate with a
represented defendant without the defense lawyer's consent.

RPC 39. An attorney may not communicate settlement demands directly to an insurance
company which has employed counsel to represent its insured unless that lawyer consents.

RPC 61, A defense atiomey may interview a child who is the prosecuting witness ina
molestation case without the knowledge or consent of the district attorney.

RPC 67. An attorney generally may interview a rank and file employee of an adverse corporate
party without the knowledge or consent of the corporate party or its counsel.

RFC 81. A lawyer may interview an unrepresented former employee of an adverse corporate
party without the permission of the corporation's [awyer, { But see 97 FEO 2)

RPC 87. A lawyer wishing to interview a witness who is not a party, but who is represented by
counsel, must obtain the consent of the witness' lawyer.

RPC 93. Opinion concemns several situations in which an attorney who represents a criminal
defendant wishes to interview other individuals who are represented by attorneys who will not
apree fo permit the attorpey to interview their clients.




RPC 110. An attorney emploved by an insurer to defend in the name of the defendant pursuant to
underinsured motorist coverage may not communicate with that individual without the consent of
another attormey employed to represent that individual by her liability insurer,

RPC 128. A lawyer may not comununicate with an adverse corporate party's house counsel, who
appears in the case as a corporate manager, without the consent of the corporation's independent
counsel.

RPC 132. A lawyer for a party adverse to the government may freely communicate with
government officials concerning the matter until notified that the government is represented in
the matter. ’

RPC 162. A lawyer may not communicate with the opposing party's nonparty treating physician
about the physician's treatment of the opposing party unless the opposing party consents,

RPC 180. A lawyer may not passively listen while the opposing party's nonparty treating
physician comments on his or her treatment of the opposing party unless the opposing party
consents.

RPC 184. The lawyer for opposing party may communicate directly with the pathelogist who
performed an autopsy on plaintiff's decedent without the consent of the personal representative of
the decedent's estate.

RPC 193, The aitorney for the plaintiffs in a personal injury action arising out of & motor vehicle
accident may interview the unrepresented defendant even though the uninsured motorist insurer,

which had elected to defend the claim in the name of the defendant, is represented by an attorney
in the matter.

RPC 202. An attorney may communicate in writing with the members of an elected body which
is represented by a lawver in a matter if the purpose of the communication is to request that the
matter be placed on the public meeting agenda of the elected body and a copy of the written
communication is given to the attorney for the elected body.

RPC 219. A lawyer may communicate with a custodian of public records, pursuant to the North
Carolina Public Records Act, for the purpese of making a request to examine public records
related to the representation although the custodian is an adverse party whose lawyer does not
comsent to the communication.

RPC 224, Emplover's lawvyer may not engage in direct communications with the treating
physician for an employee with a workers' compensation claim.

RPC 233. A deputy attorney general attorney who represents the state on the appeal of a death
sentence should send to the defense lawyer a copy of a letter the deputy attorney general received
from the defendant. :




RPC 249, A lawyer may not communicate with a child who is represented by a guardian ad litem
_and an attorney advocate unless the lawyer obtains the consent of the attorney advocate.

97 FEQ 2. A lawyer may interview an unrepresented former employee of an adverse represented
organization about the subject of the representation unless the former employee participated
substantially in the legal representation of the organization in the matter.

97 FEO 10. A prosecutor may instruct a law enforcement officer to send an undercover officer
mto the prison cell of a represented criminal defendant to observe the defendant's
communications with other inmates in the cell.

9% FEO 10. Opinion rules that a government lawyer working on a fraud investigation may
instruct an investigator to interview employees of the target organization provided the
investigator does not inierview an employee who participates in the legal representation of the
organization or an officer or manager of the organization who has the authority to speak for and
bind the organization.( See also comment [9] to Rule 4.2)

2002 FEO 8. Opinion rules that a lawyer who is appointed the guardian ad litem for & minor
plaintiff in a tort action and is represented in this capacity by legal counsel, must be treated by
opposing counsel as a represented party and, therefore, direct contact with the guardian ad litem,
without censent of counsel, is prohibited,

2004 FEO 4 - Opinion rules that a lawyer may ask questions of a deponent that were
recommended by another lawyer, although the deponent is the defendant in the other lawyer’s
case, provided notice of the deposition is given to the deponent’s lawyer.

CASE NOTES

This rule does not prevent a person in custody trom making inculpatory slalements upon waiver
of the right to counsel. State v. Romero, 56 N.C. App. 48, 286 5.E.2d 903, disc. rev. denied ,
306 N.C. 391,294 S.E.2d 218 (1982).

Interview of Plaintiff 's Physician by Defense Attorneys. - Defense attorneys may not interview a
plaintiff 's treating physician privately without the plaintiff's express consent. Defendant must
nuse the statutorily recognized methods of discovery set out in § 1A-1, Rule 26 of the Rules of
Civil Procedure. Crist v. Moffatt, 326 N.C. 326, 389 8.E.2d 41 (1990).

Applied in State v. Thompson , 332 N.C. 204, 420 S.E.2d 395 (1592).

Quoted in McCallum v. C5X Transﬁ o Ine., 148 FR.D. 104 (MD.N.C. 1993




NORTH DAKOTA

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

1. In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is autherized to do 50 by law or a court order.

Comment

[1] This Rule contributes to the proper functioning of the legal system by proteciing a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the lawyer-client
relationship, and the uncounseled disclosure of information relating to the representation.

[2] This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acts of

- another, See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal authorization for
comimunicating with a represented person is permitted to do so.

[3] Commumications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prier to the
commencement of criminal or civil enforcement proceedings. When cotumunicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.

[4] A lawvyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A Iawyer may also seek a court order in exceptional circumstances to
autherize & communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to aveid reasonably certain
injury.

[5] This Rule also applies to communications with any person, whether or not 4 party to a formal

adjudicative proceeding, contract, or negotiation, who is represented by counsel concerning the
matter to which the communication relates.




[6] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs, or regularly consults with the
organization’s lawyer concerning the matter or who has authority to obligate the organization
with respect to the matter or whose act or omission in connectien with the matter may be
imputed to the organization for purposes of civil or criminal Hability. If 3 constituent of the
organization is represented in the matter by his or her own counsel, the consent by that counse! to
a communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). The
prehibition of this Rule does not apply to contact with an unrepresented former constituent of the
represented organization (although Rule 4.3 does then apply); however, the lawyer making the
contact must take care not to seek to induce the former constituent to reveal information that may
be protected by the privilege attached to lawyer-client communications fo the extent of the

- person's contacts, while a constituent, with her or his former employer's counsel.

[7] The prohibition on communications with a represented persen only applies, however, in
circumstances where the lawyer knows that the person is in fact represented in the matier to be
discussed. This means that the lawyer has actual knowledge of the fact of the representation; but
sich actual knowledge may be inferred from the circumstances. See Rule 1.0{g). Thus, a lawyer
cammot evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[8] This Rule applies even though the represented person mitiates or consents to the
communication, A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom conumunication
1 not permitted by this Rule.

(9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3,

Reference: Minutes of the Professional Conduet Subcomunittee of the Attorney Standards
Committes on 09/20/85 and 10/18/835; Minutes of the Joint Committes on Attorney Standards
Meeting of 12/12/97, 06/08/04, 04/08/03, 06/14/05.



OHIO
RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

1. In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer nows to be represented by andther lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

Comment

[17 This rule coniributes to the proper functioning of the legal system by protecting a person who
has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship, and the uncounselled disclosure of information relating to the representation.

[2] This rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer leams that the person is one with whom communication
is not permitted by this rule.

[4] This rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy belween a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this rule preclude communication with a represented
person who is secking advice from a lawyer who is not otherwise representing 4 client in the
matter. A lawyer may not make a communication prohibited by this rule through the acts of
another. See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a
lawer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal authorization for
communicating with a represented person is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.

- Coramunications authorized by law may also include imvestigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in & criminal matter, a government lawyer must comply with this rule in addition to
honering the constitutional rights of the accused. The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this rule,

. [6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seck a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this rule, for example, where



communication with a person represented by counsel is necessary to avoid reasonably certain
injury.
[7] In the case of a represented organization, this rule prohibits communications with a
constituent of the organization who supervises, directs, or regularly consults with the
organization's lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is
not required for communication with a former constituent. If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel toa
communication will be sufficient for purposes of this rule. In comymunicating with a current or

former constituent of an organization, a lawyer must not use methods of obtaining evidence that
violate the legal rights of the organization.

18] The prohibition on communications with a represented person applies only in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(g). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the cbvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's comniunications are subject to Rule 4.3.

Comparison to former Ohio Code of Professional Responsibility

Rule 4.2 is analogous to DR 7-104(A)(1), with the addition of language that allows an otherwise
prohibited communication with a represented persen to be made pursuant fo court grder. Also see
Advisory Opinions 96-1 and 2005-3 from the Board of Commissioners on Grievances and
Discipline.

Comparison to ABA Model Rules of Professional Conduct
Rule 4.2 is identical to Model Rule 4.2,



)

OKLAHOMA
RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order to do
50,

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are paiticipating in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounselled disclosure of information relating to the representation.
[2] This Rule applies to communications with any person, whether or not a party to a formal
adjudicative proceeding, contract or negotiation or transaction, whe is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a persen if, after
commencing conmumunication, the lawyer learns that the person is one with whom communcation
i5 not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, party or an employee
or agent of such a person, concerning maiters outside the representation. For example, the
existence of a controversy between a government agency and a private party, ot between two
organizations, does not prohibit a lawver for either from communicating with non-lawyer
representatives of the other regarding a separate matter. Nor does this Rule preclude
communication with a represented person who is secking advice from a lawyer who is not
otherwise representing a client in the matter. A lawyer may not make a communication

‘prohibited by this Rule through the acts of another, See Rule §.4(a). Also, Parties to a matter may

communicate ditectly with each other, and a lawyer is not prohibited from advising a client
concerning & communication that the client is legally entitled to make. and a Also, a lawyer
having independent justification or legal authorization for communicating with a represented
person is permitted to do 0. Communications authorized by law inciude, for example, the right
of a party to a controversy with a government agency to speak with govemment ofticials about
the maiter,

3] Communications authorized by law may include communications by a lawyver oo behalf of a
client who is exercising a constitutional or other legal right to communicate with the governmment,
Communications authorized by law may alse include constitutionally permissible investigative
activities of lawyers representing governmental entities, directly or through investigative agens,
prior to the commencement of criminal or civil enforcement proceedings. , when there is
applicable judicial precedent that either has found the activity permissible under this Rule or has
found this Rule inapplicable. When communicating with the accused in a criminal matter, a
government lawyer must comply with this Rule in addition to honoring the constitutional rights
of the accused. The fact that 8 communication does not viclate a state or federal constitutional
right is insufficient to establish that the communication is permissible under this Rule.

L b A T omb Ly e Sy T (Lt R



[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain
jury.

[¥] In the case of an represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or by a lawyer for another person or eatity concemning the matter in
representation with persons having managerial responsibility on behalf of the organization, and
with any other person whose act or omission in connection with the that matter may be imputed
to the organization for purposes of civil or criminal Hability. er whose siatement may constitute
an admission on the part of the organization. Consent of the organization’s lawyer is not required
for communication with a former constituent. If a constituent an agent or employee of the
organization is represented in the matter by his or her own counsel, the consent by that counsel to
a cormmunication will be sufficient for purposes of this Rule, Compare Ruls 3.4(f). In
communicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that viclate the legal rights of the organization. See Rule 4.4,
[8]The prohibition on of comniunications with a represented person only applies, however, in
circumstances where the lawyer knows that the person is in fact represented in the matter to be
discussed. This means that the a lawyer has actual knowledge of the fact of the representation;
but such actual knowledge may be inferred from the circumstances. See Rule 1.0{f). See
Terminology. Thus, the a lawyer cannot evade the requirement of obtaining the consent of
counsel by closing eyes to the obvious.

[3] In the event the person with whom the lawyer communicates is not known ta be represented
by counsel in the matter, the lawyer’s communications are subject to Rule 4.3.
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OKLAHOMA Effective January 1, 2008

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lavwyer in the
matier, unless the lawyer has the consent of the other lawyer or is authorized te do se by
law or a court order. :

Comment

[1] This Rule conubutes to the proper functioning of the legal systein by protecting a person
~who has chosen o be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the clicnt-lawyer
relationship and the uncounsclled disclosure of informalion relating to the representation.
[2] This Rule applies (o communications with any person who is represented by counsel
concorning the matter to which the cormmumcation relates.
13] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
CoMmmMencing communication, the lawyer leams that the person is one with whom communication
15 110t permitted by this Rule.
[4] This Rule does not prohibit communication with a represented person, or an employes or
agent of such a person, concemning matters outside the representation. For example, the existence
of a controversy between a govermment agency and a private party, or between tWo organizations,
does not prohibii a lawyer for either from commumeating with non-lawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude conununication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acts of
another. See Rule 8. 4(a). Parties to a matter may communicate directly with each other, and a
lawyer 15 not prohibited from advising & client concerning a communication that the client is
legally enhitled to make. Also, a lawyer having independent justification or legal autherizaticn for
communicating with a represented person is penmitted to do so.
[5] Communications authorized by iaw may include communtcations by a lawyer on behalf of a
client who is exercising a constitutional or other legal nght to communicate wath the governmend.
Conununications authorized by law may alse include investigative activities of lawyers
representing governmental emtities, directly or through investigative agents, prior to the
commencement of erinnal or civil enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in addition to
hononing the constitutional rights of the accused. The fact that a communication does not violate
a state or federal consitlutional right is insufficient to cstablish that the communication s
permissible under this Rule.
[6] A lawyer who is unecertain whether a communjcation with a represented person is permmassible
may seek a court order. A lawyer may also seek a court order m exceptional circumstances to
authorize a communication that wounld otherwise be prohibited by this Rule, for exaruple, where
communication with a person represented by counsel is necessary to avoid reasonably certain

inpury.



[7] In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
crganization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or criminal liability. Consent of the organization’s lawyer is
not required for communication with a former constituent. If a constituent of the organization is
represented m the matter by his or her own ¢ounsel, the consent by thal counsel to a
comruumeation will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In
communicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4,
[8]The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer Las actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule L.0{f). Thus, the lawvyer canmot
evade the requirement of obtaining the consent of counse] by closing eves to the obvious.

[9] In the event the person with whom the lawyer communicaies is not known to be represented
by counsel in the matter, the lawyer’s cormnunications are subyject to Rule 4.3,



OREGON

DR 7104. Communicating with a Person Represented by Counsel

(A) During the course of the fawyer’s representation of a client, a lawyer shall not:

(1} communicate or cause another to communicate on the subject of the representation, or on
directly related subjects with a person the lawyer knows to be represented by a lawyer on that
subject, or on directly related subjects, unless:

(a) the lawyer has the prior consent of a lawyer representing such other person;

(b) the fawyer is authonzed by law to do s0; or

{c) a writien apreement requires a wrilten notice or demand to be sent to such other person, in
which case a copy of such notice or demand shall also be sent to such other person’s [awyer.
This prohibition includes a lawyer representing the lawyer’s own interests.

(B} Give advice to a person who is not represented by a lawyer, other than the advice to secure

counsel, if the interests of such person are or have a reasonable possibility of being in conflict
with the interests of the lawyer’s client,



PENNSYLVANIA

Rule 4.2. Communication with Person Represented by Counsel,

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other Jawyer or is authorized to do so by law or a court order.

Comunent;

(1) This Rule contribules to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the maiter, interference by those lawyers with the client-lawyer
relationship and the uncounselled disclosure of information relating to the representation.

{2} This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communicaticn relates.

{3) The Rule applies even though the represented person initiates or consents to the
communication, A lawyer must immediately terminate communication with a person if, after
¢ommencing communication, the lawyer learns that the person is one with whom communication
18 not permilted by this Rule.

{(4) This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
persan who is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acts of
another, See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal authorization for

" communicating with a represented person is permitted to do so.

{5) Communications authotized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
Communications authorized by law may also include constitutionally permissible investigative
activities of lawyers representing governmental entities, directly or through investigative agents,
prior to the commencement of criminal or civil enforcement proceedings. When communicating
with the accused in a criminal matter, a government lawyer must comply with this Rule in
addition to honoring the constitutional rights of the accused. The fact that a communication does
not violate a state or federal constitutional right is insufficient to establish that the
communication is permissible under this Rule.

(6} & lawyer who Is uncertain whether 2 communication with a represented person is permissible
tnay seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where



communication with a person represented by counsel is necessary to avoid reasonably certain
injury.

(7} In the case of a represented organization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission in connection with the matter may be imputed to
the organization for purpeses of eivil or criminal liability, Consent of the crganization’s lawyer is
not required for communication with a former constituent. If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a

communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In

conuunicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4,

(8) The prohibition on communications with a represented person only applies in circumstances
where the lawyer kiows that the person is in fact represented in the matter to be discussed. This
imeans that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

(9) In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer’s communications are subject to Rule 4.3,



FUERTO RICO
Rule 4.2. Communication with Person Represented by Counsel.

In representing a client, a lawyer shall not communicate about the subject of the representation with a
party the lawyer knows to be represcnted by another lawyer in the matter, unless the lawyer has the
consent of the other lawyer or is autharized by faw 1o do so.



RHODE ISLAND

Rule 4.2. Communication with Person Represented by Counsel.

In representing a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the maiter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.




SOUTH CAROLINA

RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

1. In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a cowurt order,

Comment

[1] This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in 3 matter against possible overreaching by other
lawyers who are participating in the maiter, interference by those lawyers with the client lawyer
relationship and the uncounselled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though to represenied person initiates or consents to the.
communication. A lawyer must immediately terminate communication with a person if, after
commeneing communication, the lawyer learns that the person is one with whom communication
is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represénied person, or an employee or
agent of such a person, concerning matters outside the representation. Ior example, the existence
of a controversy between a povernment agency and a private party, or between two organizations,
does not prohibit a lawyer for either from connunicating with nonlawyer representatives of the
other regarding a scparate matter. Nor does this Rule preclude conimunication with a represenied
person who is seeking advice from a lawyer who 1s not otherwise representing a client in the
matter without consent from or notice to the original lawyer. A lawyer may not make a
gommunication prohibited by this Rule through the acts of another. See Rule 8 4(a). Parties to a
matter may communicate directly with sach other, and a lawyer is not prohibited from advising a
client concerning a communication that the client is legally entitled to inake. Also, a lawyer
having independent justification or legal authorization for communicating with a represented
person is permitted to do se including giving a seeond professicnal opinion without consent from
or notice to the eriginal lawyer.

[5] Comununications authorized by law may include comimunications by a lawyer on behalf of a
client who i3 exercising a censtitutional or other legal Tight to communicate with the government.
Communications anthorized by law may also include investigative activities of lawyers
representing povermumental entities, directly or through investigative agents, prior te the
commencement of criminal or civil enfercement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a commumnication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.



[6] A lawyer who is uncertain whether a communication with a represented person is perimissibie
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counse! is necessary to avoid reasonably certain

injury,

[7] In the case of a represented crganization, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularfy consults with the
organization’s lawyer concerning the matter or has authority to obligate the organization with
respect to the matter or whose act or omission In connection with the matter may be imputed to
the organization for purposes of civil or criminal liability. Consent of the organization’s lawyer is
not required for communication with a former constituent, If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel fo a
communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In

communicating with a current or former consiiluent of an organization, a lawyer must not use
methods of obtaining evidence that violate the lepal rights of the organization. See Rule 4.4,
Comment {2).

[8] The prohibkition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. Sec Rule 1.0(g). Thus, the lawyer cannotl
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[9] In the cvent the person with whom the lawyer communicates is nol known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3,



SOUTH DAKOTA

Rule 4.2. Communication with Person Represented by Counsel,

1. In representing a client, a lawyer shall not communicate about the subject of the representation

“with a persor the lawyer knows to be represenled by another lawyer in the matter, unless the

lawyer has the consent of the other lawyer cr is authorized to do so by law or a court order.

COMMENT:

[1] This Rule contributes to the proper functioning of the legal system: by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those Iawyers with the client-lawyer
relationship and the uncounsetled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates.

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For exampie, the existence
of a4 controversy between a government agency and a private party, or between two organizations,
does not prehibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separale matier, Nor does this Rule preclude cominunication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acis of
another, See Rule 8.4{a). Parties to a matter may communicate directly with each other, and a
lawyer is not prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or legal authorization for
communicating with a represented person is permitted to do so.

(53] Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the povernment,
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings, When communicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in addition to
honoring the constitutional rights of the accused. The fact that a communication does not violate
4 state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order. A lawyer may also seek a court order in exceptional circumstances to



authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain

injury.

{ 7] In the case of a represented organization, this Rule prohibits communications with a
constitient of the organization who supervises, directs or regularly consults with the
organization's [awyer concerning the matter or has avthority to obligate the organization with
respect to the matter or whose act or omission in connection with {he matter may be imputed to
the organization for purpeses of civil or criminal liability. Consent of the organization's lawyer is
not required for communication with a former constituent. If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule. Compare Rule 3.4(H). In
communicating with a current or former constitvent of an organization, a lawyer must not use
methods of cbtaining evidence that violate the legal rights of the organization. See Rule 4.4,

[8] The prohibition on communications with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed, This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer cannot
evade the requirement of obtaining the conseni of counsel by closing eyes to the cbvicus.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counse] in the matter, the lawyer’s communications are subject to Rule 4.3,



TENNESSEE

Rule 4.2. COMMUNICATION WITH A PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
. with a person the lawyer knows 1o be represented by another lawyer in the matter, unless the
lawyer has the consent of the other Jawyer or 15 anthorized by law to do so.

1. COMMENTS

[1] This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawver in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
refationship, and the uncounseled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person, whether or not a party to a formal
adjudicative proceeding, contract, or negotiation, who is represented by counsel concerning the
matler to which the communication relates, The Rule applies even though the represented person
initiates or consenis to the communication. A lawyer must immediately terminate communication
with & person if, after commencing communication, the lawver learns that the communication is
not permitted by this Rule.

[3] In the case of a represented organization, this Rule prohibits communications by a lawyer for
another person or entity concerning the maiter in representation with a member of the governing
board, an officer or managerial agent or employee, or an agent or employee who supervises or
directs the organization’s lawyer concerning the matter, has authority to contractvally obligate
the organization with respect to the matter, or otherwise participates substantially in the
determination of the organization’s pesition in the matter.

[4] If an agent or employee of an organization is represented in the matier by his or her own
counsel, consent by that counsel will be sufficient for purposes of this Rule. Consent of the
organization’s lawyer is not required for communication with a former agent or employse. See
Rule 4.4 regarding the lawyer's duty not to violate the organization’s legal rights by inquiring
about information protected by the organization’s attorney-client privilege or as work-product of
the organization’s lawyer. In communicating with a current or former agent or employee of an
organization, a lawyer shall not solicit or assist in the breach of any duty of confidentiality owed
by the agent to the organization. See RPC 4.4,

[5] This Rule does aot prﬁhibit conununication with a represented person, or an emplovee or
agent of such a person, concerning matters outside the subject matter of the representation. For
example, the existence of a controversy between a government agency and a private party, or
between two private parties, does not prohibit a lawyer for either from communicating with
nonlawyer representatives of the other regarding a separate matter, such as additional or different
' unlawtul conduct not within the subject matter of the representation. Nor does this Rule preclude
a lawyer from communicating with a person who seeks a second opinion about a matter in which



the person is represented by another lawyer. Also, parties to a matter may communicate directly
with each other.

[6] Communications with represented persons may be authorized by specific constitutional or
statutory provisions, by rules governing the conduct of proceedings, by applicable judicial
precedent, or by court order. Communications authorized by law, for example, may include
communications by a lawyer on behalf of a client who is exercising a constitutional or other legal
right to communicate with a governmental official having the power to redress the client’s
grievances.

[7] By virtue of its exemption of communications authorized by law, this Rule permits a
prasecutor or a povernment lawyer engaged in a criminal or civil law enforcement investigation
to communicate with or direct investigative agents to communicate with a represented person
prior to the represented person being arrested, indicted, charged, or named as 2 defendant in a
criminal or civil law enforcement proceeding apgainst the represented person. A civil law

- enforcement investigation is one conducted under the government’s police or regulatory power to
enforce the law. Once a represented person has been arrested, indicted, charged, or named as a
defendant in a criminal or civil law enforcement proceeding, however, prosecutors and
government lawyers must comply with this Rule. A represented person’s waiver of the
constitutional right to counsel does not exempt the prosecutor [rom the duty to comply with this
Rule.

[8] It the event the person with whom the lawyer contmwurticates is not known to be represented
by counsel in the matter, the lawyer’s communications are subject to Rule 4.3,



(ﬂ " TEXAS

4,02 Commuinication with One Represented by Counsel

{(a) In representing a client, a lawyer shall not communicate or cause or encourage another
to communicate about the subject of the representation with a person, organization or
entity of government the lawyer knows to be represented by another lawyer regarding that
subject, unless the lawyer has the consent of the other lawyer or is autherized by law to
do so.

{b) In representing a client a lawyer shall not communicate or cause another to
corumunicate about the subject of representation with a person or organization a lavwyer
knows to be employed or retained for the purpose of conferring with or advising another
lawyer about the subject of the representation, unless the lawyer has the consent of the
other lawyer or is authorized by law to do so.

{c) For the purpose of this rule, organization or entity of government includes: (1) those
persons presently having a managerial responsibilily with an organization or entity of
government that relates to the subject of the representation, or {2) those persons presently
employed by such organization or entity and whaose act or omission in connection with
the subject of representation may make the organization or entity of government
vicariously liable for such act or omission.

(d) When a person, organization, or entily of government that is represented by a lawyer
in a matter seeks advice regarding that matter from another lawyer, the second lawyer is
not prohibited by paragraph (a) from giving such advice without notifying or seeking
consent of the first lawyer.

Comment:

1. Paragraph (a) of this Rule is directed at efforts to circumvent the lawyer-client
relationship existing between other persons, organizations or entities of government and
their respective counsel. It prohibits communications that in form are between a lawyers
client and another person, organization or entity of government represented by counsel
where, because of the lawyers involvement in devising and controlling their content, such
communications in substance are between the lawyer and the represented person,
organization or entity of government.

2. Paragraph (a) does not, however, prohibit communication between a lawyers client and
persons, organizations, or entities of government represented by counsel, as long as the
lawyer does not cause or encourage the communication without the consent of the lawyer
for the other party. Congent may be implied as well a5 expressed, as, for example, where
the communication occurs in the form of a private placement memorandum or similay
-document that obviously is intended for multiple recipients and that normally is furnished
directly to persons, even if known to be represented by counsel. Similarly, that paragraph
does net impose a duty on a lawyer to affirmatively discourage communication between
the lawyers client and other represented persons, organizations or entities of government.
Furthermore, it does not prohibit client communications concerning matters outside the




subject of the representation with any such person, organization, or entily of govemment.
Finally, it does not prohibit a lawyer from furnishing a second opinion in a matter to one
requesting such opinion, nor from discussing employment in the matter if requested to do
20. Bui see Rule 7.02.

3. Paragraph (b) of this Rule provides that unless authorized by law, experts employed or
retained by a lawyer for a particular matter should not be contacted by opposing counsel
regarding that matter without the consent of the lawyer who retained them. However,
certain governmental agents or employees such as police may be confacted due to their
obligations to the public at large,

4. In the case of an arganization or entity of govermment, this Rule prohibits
communications by a lawyer for one party concerning the subject of the representation
with persons having a managerial responsibility on behalf of the organization that relates
to the subject of the representation and with those persons presently employed by such
organization or entity whose act or omission may make the organization or entity
vicariously liable for the matter at issue, without the consent of the lawyer for the
organization or entity of government involved. This Rule is based on the presumption that
such persons are so closely identified with the interests of the organization or entify of
government that its lawyers will represent them as well. If, however, such an agent or
employee is represented in the matter by his or her own counsel that presumgption is
‘inapplicable. In such cases, the consent by that counsel to communicate will be sufficient
for purposes of this Rule. Compare Rule 3.04(f). Moreover, this Rule dees not prohibit a
lawyer from contacting a former employee of a represented organization or entity of a
government, nor from contacting a person presently employed by such an organization or
entity whose conduct is not a matter at issue but who might possess knowledge
conecerning the matter at issue.



UTAH

Rule 4.2. Communication with Persons Represented by Counsgel,

1. (a) General Rule. In representing a client , & lawyer shall not communicate about the subject of
the representation with a person the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer. Notwithstanding the foregoing, an atiorney
may, without such prior consent, communicate with another’s client if authorized to do so by any
law, rule, or court order, in which event the communication shall be strictly restricted to that allowed
by the law, rule or court order, or as autherized by paragraphs (b), ©, (d) or (e} of this Rule,

{b) Rules Relating to Unbundling of Legal Services. A lawyer may consider a person whose
representation by counsel in a matter does not encompass all aspects of the matter to be
unrepresented for purposes of this Rule and Rule 4.3, unless that person’s counsel has provided
written notice to the lawyer of those aspects of the matter or the time limitation for which the person
is represented. Only as to such aspects and time is the person considered to be represented by
counsel.

© Rules Relating to Government Lawyers Engaged in Civil or Criminal Law Enforcement. A
government lawyer engaged in a criminal or civil law enforcement matter, or a person acting under
the lawyer's direction in the matter, may communicaie with a person known to be represented by a
lawyer if:

(c)(1) the communication is in the course of, and limited to, an investigation of a different matier
unrelated to the representation or any ongoing, unlawful conduct; or

(c}(2) the communication is made to protect against an imminent risk of death or serious bodily harm
or substaatial property damage (hat the govermment lawyer reasonably believes may occur and the
communication is limited io those matters necessary to protect against the imminent risk; or

(c)}(3) the comununication is made at the time of the arrest of the represented person and after that
person is advised of the ripht to remain silend and the right te counsel and veluntarily and knowingly
waives these rights; or

(¢}(4) the communication is initiated by the represented person, directly or through an intermediary,
if prior 10 the communication the represented person has given a written or recorded voluntary and
informed warver of counsel, including the right to have substitute counsel, for that communication.

(d) Organizations as Represented Persons.

(&) 1) When the represented person is an organization, an individual is represented by counsel for
the organization if the individual is not separately represented with respect to the subject matter of
the communication, and

{(d){(1}A) with respect to a communication by a govemnment lawyer in a civil or criminal law
enforcement matter, is known by the government lawyer to be a current member of the control group
of the represented organization; or



{d)(1)(B) with respect to a communication by a lawyer in any other matter, is known by the lawyer
to be

(d){1 }BH}I) a current member of the control group of the represented organization; or

{d){(1}B)(ii) a representative of the organization whose acts or omissions in the matter may be
imputed to the organization under applicable law; or

(d)(1)B)(iii} a representative of the organization whose statements under applicable rules of
evidence would have the effect of binding the organization with respect to proof of the matter.

{d}2) The term " control group" means the following persons: (A) the chief executive officer, chief
operating officer, chief financial officer, and the chief legal officer of the crganization; and (B) to
the extent not encompassed by Subsection {A), the chair of the organization's governing body,
president, treasurer, secretary and a vice-president or vice-chair who 15 in charge of a principal
business pnil, division or function (such as sales, administration or finance) or performs a major
policy-making function for the organization; and © any other current employee or official who is
known to be participating as a principal decision maker in the determination of the organization’ s
legal position in the matter.

{d)(3) This Rule does not apply to communications with government parties, employees or officials
unless lingation about the subject of the representation is pending or imminent. Communications
with elected officials on policy matters are permuissible when litigation is pending or imminent afier
disclosure of the representation to the official.

(e) Limitations on Communications. When communicating with a represented person pursuant to
this Rule, no lawyer may

{e}( 1) ingnire about privileged communications between the person and counsel or about information
regarding litigation strategy or legal arguments of counsel or seek to induce the person to forgo
representation or disregard the advice of the person’ s counsel; or

(e}2) engage in negotiations of a plea agreement, settlement, statutory or non-statutory Immunity
agreement or other dispesition of actual or petential criminal charges or eivil enforcement claims
ar sentences or penalties with respect to the maiter in which the person is represented by counsel
unless such negotiations are permitted by law, rule or court order.

Cormment

[1]Ruie 4.2 of the Thah Rules of Professional Conduct deviates substantially from ABA Model Rule
4.2 by the addition of paragraphs (b}, ©, (d) and (e). Paragraphs ©, {d) and (&) are substantially the
same as the former Utah Rules 4.2(b), © and {d}, adopted in 1999, as are most of the corresponding
comments that address these three paragraphs of this Rule. There is also a variaticn from the Model
Rule in paragraph (), where the body of judicially created rules are added as a source to which the
lawyer may look for general exceptions to the prohibition of communication with persens
represented by counsel. {Because of these major differences, the comments to this Rule do not
correspond numerically to the comments in ABA Model Rule 4.2,




[2] This Rule contributes to the proper functioning of the legal system by protecting a person who
has chosen fo be represented by a lawyer in a matter against possible overreaching by other lawyers
who are participating in the matter, interference by those lawyers with the client-lawyer relationship
and the vncounselled disclosure of information relating to the representation.

[3] This Ruie applies to communications with any person whao is represented by counsel conceming
the matter to which the comimunication relates.

[4] This Rule applies even though the represented person initiates or consents to the communication.
A lawyer musl immediately terminate communication with a person if, after coromencing
communication, the lawyer learns that the person is one with whom comimunication is not permitted
by this Rule.

[5] This Rule does not prohibit communication with a represented person or an employee or agent
of such a person where the subject of the communication is cutside the scope of the representation,
For example, the existence of a controversy between a government agency and a privateparty,
between two organizations, between individuals or between an organization and an individval does
not prohibit a lawyer for either from communicating with nonlawyer representatives of the other
regarding a separate matter, Nor does the Rule prohibit government lawyers from cormumunicating
with a represented person about a matter that does not pertain to the subject matter of the
representation but is related to the investigation, undercover or overt, of ongoing unlawful conduct.
Moreover, this Rule does not prohibit 2 lawyer from communicating with a persen to determine if
the person in fact is represented by counsel concerning the subject matter that the lawyer wishes to
discuss with that person.

[6] This Rule does not preclude communication with a represented person who is secking a second
opinton from a lawyer who is not otherwise representing a client in the matter. A lawyer may not
make a commmunication prohibited by this Rule through the acts of another. See Rule 8. 4(a). Parties
tor @ maiter may comumunicate directly with each other, and a lawyer is not prohibited from advising
a client concerning a communication that the client is legally entitled (o male,

[7] A lawyer may communicate with a person who 15 known to be represented by counsel in the
matter to which the communication relates only if the communicating lawyer obtains the consent of
the represented person's lawyer, or if the conununiecation is otherwise permitted by paragraphs {a),
{b} or ©. Paragraph (a) permits a lawyer to communicate with 4 person known to be represented by
counsel in a matter without first securing the consent of the represented person’ s lawyer if the
communicating lawyer is authorized to do so by law, rule or court order. Paragraph (b) recognizes
that the scope of representation of a person by counsel may, under Rule 1.2, be limited by mutual
agreement. Because a lawyer for another party cannot know which of Rule 4.2 or 4.3 applies under
these circumstances, the lawyer who has undertaken a [imited representation must assume the
responsibility for informing another party’s lawyer of the limitations. This ensures that such a limited
representaiion will not improperly or unfairly induce an adversary’s lawyer to avoid contacting the
person on those aspects of a matter for which the person is not represented by counsel. Note that this
responsibility on the lawyer undertaking limifed-scope representation also relates to the ability of
another party’s lawyer to make certain ex parte contacts without violating Rule 4.3, Utah Rule of
Professional Conduct 4.2(b) and related sections of this Comment are part of the additions to the



Jjury tampering, murder, assault, or intimidation of witnesses, bail jumping, or unlawful flight te
avoid prosecution. Also, permitied are nundercover activities directed at ongoing criminal activity,
even if it is related to past criminal activity for which the person is represented by counsel.

[14] Under subparagraph (c)(2), a government lawyer may engage in limited communications to
pretect against an imminent risk of serious bodily harm or substantial property damage. The
imminence and gravity of the risk will be determined from the totality of the circumstances.
Generally, a risk would be imminent if it is likely to ocour before the government lawyer could
obtain court approval or take other reasonable measures. An imminent risk of substantial property
damage might exist if there is a bomb threat directed at a public building. The Rule also makes clear
that a government attorney may commusnicate directly with a represented party * at the time of arrest
of the represented party" without the consent of the party’ s counsel, provided that the represented
party has been fully informed of his or her constitutional rights at that time and has waived them. A
government lawyer must be very careful to follow Rule 4.2(d) and would have a significant burden
to establish that the waiver of right to counsel was knowing and voluntary, The befter practice would
include a written or recorded waiver, Nothing in this Rule, however, prevents law enforcement
officers, even if acting under the general supervision of a government lawyer, from questioning a
represented person. The actions of the officers will not be imputed to the povernment lawyer unless
the conversation has been " scripted” by the government lawyer.

[15] If government lawyers have any concernis about the applicability of any of the provisions of
paragraph © or are confronted with other sithations in which communications with represented
persons may be warranted, they may seek court approval for the ex parfe communication.

[16] Any lawyer desiting 10 engage in a communication with a represented person that is not
otherwise permitied under this Rule must apply in good faith to g court of competent jurisdiction,
either ex parte or upon notice, for an order authorizing the communication. This means, depending
on the context: (1) a distriet judge or magistrate judge of a United States District Court; {2} a judge
or commissioner of a court of general jurisdiction of a state having jurisdiction cver the matier to
which the communication relates; or (33 a military judge.

[17] In determining whether a communication is appropriate a lawyer may want to consider factors
such as: (1) whether the communication with the represented personis intended to gain information
that is relevant to the matter for which the communication is sought; (2} whether the communication
is unreasonable or oppressive; (3) whether the purpose of the communication is not primarily to
harass the represented person; and {4} whether good cause exists for not requesting the consent of
the person’s counsel prior fo the communication. The lawyer should consider requesting the court
to make a written record of the application, mcluding the grounds for the application, the scope of
the authorized communications, and the action of the judicial officer, absent exigent circumstances.

[18] Organizational clients are entitled to the protections of this Rule. Paragraph (d) specifies which
individuals will be deemed for purposes of this Rule to be represented by the lawyer who is
representing the organization in & matter. Included within the contrel group of an organizational
client, for example, would be the designated high level officials identified in subparagraph(d)(2).
Whether an officer performs a major policy function is to be determined by reference to the
organization's business as a whole, Therefore, a vice-president who has policy making functions in
connection with only a unit or division would not be a major policy maker for that reason alone,



ABA Model Rules clarifying that a lawyer may undertake limited representation of a client under
the provisions of Rule 1.2. Paragraph © specifies the circumstances in which government lawyers
engaged in criminal and civil law enforcement matters may communicate with persons known to be
represented by a lawver in such matters without first securing consent of that lawyer.

[8] A communication with a represented person is authorized by paragraph (a) if penmitted by law,
rule or court order. This recognizes constitutional and statutory authority as well as the well-
established role of the state judiciary in regulating the practice of the legal profession. Direct
communications are also permtited if they are made pursuant to diseovery procedures or judicial or
administrative process in accordance with the orders or rules of the court or other tribunal before
which a matter is pending,

[9] A communication is authorized under paragraph {a) if the lawyeris assisting the client 1o exercise
a constitutional right to petition the government for redress of grievances in a policy dispute with
the government and if the lawyer notifies the government's lawyer in advance of the intended
comrmunication, Thiswould include, forexample, a communication by a lawyer with g governmental
official with authority to take or recommend action in the matter, provided that the sole purpose of
the lawyer' s comumunication is to address a policy issue, including the possibility of resolving a
disagreement about & policy position taken by the government. If, on the other hand, the matter does
not relate solely to a policy issue, the conumunicating lawyer must comply with this Rule,

[10] In the event the person with whom the lawyer communicales is not known to be represented by
counsel in the matter, the lawyer’s communication is subject to Rule 4.3.

[11] Paragraph © of this Rule makes clear that this Rule does not prohibit all communications with
represented persons by state or federal government lawyers (including law enforcement agents and
cooperating witnesses acting at their direction) when the communications o¢cur during the course
of civil or criminal law enforcement. The exemptions for government lawyers contained in paragraph.
© of this Rule recognize the unigque responsibilities of government lawyers to enforce public law.
Nevertheless, where the lawyer is represenitng the government in any other role or litigation (such
as a contract or tort claim, for example) the same rules apply to government lawyers as are applicable
to lawyers for private parties.

[12] A "eivil law enforcement proceeding” means a civil action or proceeding before any court or
other tribunal brought by the governmental agency that seeks to engage in the communication under
relevant statutory or regulatory provisicns, or under the government's pelice or regulatory powers
to enforce the law. Civil law enforcement proceedings do not include proceedings related to the
enforcement of an administrative subpoena or summons or a civil investigative demand; nor do they
include enforcement actions brought by au agency other than the one that seeks to make the
communication.

[13] Under paragraph © of this Rule, communications are permitted in a number of circumstances.
For instance, subparagraph (¢)(1) permits the investigation of a different matter unrelated to the
representation or any ongoing unlawtnl conduct. (Unlawful conduct involves criminal activity and
conduct subject to a civil law enforcement proceeding.) Such violations include, but are not limited
1o, conduct that is intended to evade the administration of justice including in the proceeding in
which the represenied person is a defendant, such as obstruction of justice, subornation of perjury,



unless that unit or division represents a substantial part of the organization's total business, A staff’ .
member who gives advice on policy but does not have authority, alone or in combination with others,
to make policy does not perform a major policy making function.

[19] Also included in the control group are other current employees known to be "participating as
principal decision makers” in the determination of the organization' s legal position in the proceeding
or investigation of the matter. In this context, "employee” could also encompass former employees
who return to the company's payroll or are specifically retained for compensation by the crganization
to participate as principal decision makers for a particular matter. In general, however, a lawyer may,
consistent with this Rule, interview a former employee of an organization without consent of the
organization’s lawyer.

[20] In a criminal or civil law enforcement matter involving a represented organization, government
lawyers may, without consent of the organization' s lawyer, communicate with any officer,
employee, or director of the organization who is not a member of the control group. In all other
matters involving organizational clients, however, the protection of this Rule is extended to two
additional groups of individuals: individuals whose acts might be imputed to the organization for
the purpose of subjecting the organization to ¢ivil or criminal liability and individuals whose
staternents might be binding upon the organization. A lawyer permitted by this Rule to communicate
with an officer, employee, of director of an orgamzation must abide by the limitations set forth in

paragraph (e).

[21] This Rule does prohibit communications with any person who is known by the lawyer making
the communication to be represented by counsel in the matter to which the communication relates.
A person is "known' to be represented when the lawyer has actual knowledge of the representation,
Knowledge is a question of fact to be resolved by reference to the totality of the circumstances,
including reference to any written notice of the representation. See Rule 1.O(f) Written notice to a
lawyer is relevant, but not conclusive, on the issue of knowledge. Lawyers should ensure that written
notice of representation is distributed to all attorneys working on a matter,

[22] Paragraph (e) is intended to regulate a lawyer's communications with a represented person,
which might otherwise be permitted under the Rule, by prohibiting any lawyer from taking unfair
advantage of the absence of the represented person’ s counsel. The prohibition contained in
paragraph (e} is limited to inquiries concerning privileged communications and lawful defense
strategies, The Rule does not prohibit inquiry into unlawful litigation strategies or communications
involving, for example, perjury or obstruction of justice.

[23] The prohibition of paragraph (e} against the communicating lawyer' s negotiating with the
represented person with respect to certain issues does not apply if negotiations are authorized by law,
rule or court order. For example, a court of competent jurisdiction could authorize a lawyer to engage
in direct negotiations with a represented person. Government lawyers may engage in such
negotiations if 3 represented person who has been arrested, charged in a criminal case, or named as
a defendant in a civil law enforcement proceeding initiates communications with the government
Jawyer and the communtcation is otherwise consistent with requirement of subparagraph (c){4).



C VERMONT

Rule 4.2. Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows 1o be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.




Virginia
RULE 4.2 Commumication With Persons Represented By Counsel

In representing a client, a lawyer shall not communicate about the subjeet of the
representation with a person the lawyer knows to be represented by another lawyer in the

matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do
50.

Comment

[1-2] ABA Modet Rufe Comments not adopted.

[3] The Rule applies even though the represenied person initiates or consents 1o the
communication. A Iawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is cne with whom commuication
is not permitted by this Rule. A lawyer is permitted to communicate with a person represented by
counsel withoul obtaining the consent of the lawyer currently representing that person, if that
person is seeking a “second opinion” or replacement counsel.

[4] This Rule does not prohibit communication with a represented person, or an employes or
agent of g represented person, concerning maiters outside the representation. For example, the
existence of a controversy between an organization and a privale party, or between two
organizaticns, does not prohibit a lawyer for either from comnunicating with nonlawyer
representatives of the other regarding a separate matter. Alsp, parties to a matter may
communicate directly with each other and a Iawyer having independent justification or legal
authorization for communicating with the other party is permitted to do so.

[5] In circumsiances where applicable judicial precedent has approved investigative contacts in
pre-indictment, noncustodial circumstances, and they are not prohibited by any provision of the
United States Constitution or the Virginia Constitution, they should be considered to be
authorized by law within the meaning of the Rule. Similarly, convmunications in civil matters
may be considered authorized by law if they have been approved by judicial precedent.

[6] ABA Mode!l Rule Comment not adopted.

[7] [n the case of an organization, this Rule prohibits communications by a lawver for one party
concerning the matter in representation with persons in the organization’s “control group™ as
defined in Upjaim v. United States, 449 U.8. 383 {1981} or persons who may be regarded as the
“alter ego” of the organization. The “control group™ test prohibits ex parte communications with
any employee of an organization who, because of their status or position, have the authority to
bind the corporation. Such employees may only be contacted with the consent of the
organization’s counsel, through formal discovery or as authorized by law. An officer or director
of an organization is likely a member of that organization’s “control group.” The prohibition
does not apply to former employees or agents of the organization, and an attorney may
communicate ex parie with such former employee or agent even if he or she was a member of the
organization’s “control group.” If an agent or employee of the organization is represented iu the
matter by separate counsel, the congent by that coungel to 3 communication will be sufficient for
purposes of this Rule.

[8] This Rule covers any person, whether or not a party to a formal proceeding, who is



represented by counsel concerning the matier in question, Neither the need to protect
uncounselled persons against being taken advantage of by opposing counsel nor the importance
of preserving the client-attorney relationship is limited to those circumstances where the
represented person is a party to an adjudicative or olher formal proceeding, The interests sought
to be protected by the Rule may equally well be involved when litigation is merely under
consideration, even though it has not actually been instituted, and the persons who are potentially
parties to the litigation have retained counsel with respect to the matter in dispute.

[%] Concerns regarding the need to protect uncounselied persons against the wiles of opposing
counsel and preserving the attorney-client relationship may also be involved where a personis a
target of a criminal investigation, knows this, and has retained counsel to receive advice with
respect to the investigation. The same concerns may be involved where a “third-party” witness
furnishes testimony in an investigation or proceeding, and although not a formal party, has
decided to retain counsel te receive advice with respect thereto. Such concerns are equally
applicable in a non-adjudicatory context, such as a commercial transaction involving a sale, a
lease or some other form of contract.

Virginia Code Comparison

This Rule is substantially the same as DR 7-103{A) 1}, except for the change of “parly” to
“person” to emphasize that the prohibition on certain communications with a represented person
applies outside the litigation context.

Committee Commentary

The Commitice believed that substituting “person™ for “party” more accurately reflected the
intent of the Rule, as shown in the last sentence of the Comment, and was preferable to the
apparent limitation of DR 7-103(A)(1) which referred to “[¢Jommunicat[ion] on the subject of
the representation with a party . . . ."” The following revision to Comment {3] was made to
include the Janguage of Comment [3] from the ABA rule regarding the prohibition against
communicating with a represented party even when the represented person or the lawyer initiates
the contact.

The amendments effective April 13, 2007, added Comment [3].



WASHINGTON

RPC RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another [awyer in the matter, unless the
lawyer has the consent of the other lawyer or is anthorized to do s0 by law or a court order.

Cormiment

{1] This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounselled disclosure of information relating to the representation.

[2] This Rule applies to communications with any person who is represented by counsel
concerning the matter to which the communication relates,

{3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this Rule.

[4] This Rule dees not prohibit comumunication with 4 represented person, or an employee or
agent of such a person, concerning maiters outside the representation. For example, the existence
of a controversy between a government agency and a private party, or between two Organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
perzon who is seeking advice from a lawvyer who is not otherwise representing a client in the
matler, A lawyer may not make a communication prohibited by this Rule through the acts of
another. See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a
lawyer 1s rot prohibited from advising a client concerning a communication that the client is
legally entitled to make. Also, a lawyer having independent justification or [egal authorization for
communicating with a represented person is permitted to do 0.

[51 Communications authorized by law may include communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the governmnent.
Communications authorized by law may also include investigative activities of lawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings. When communicating with the
accused in a criminal matter, 4 government lawyer must comply with this Rule in addition fo
honering the constitutional rights of the accused. The fact that & communication does not violate
a state or federal constitutional ripht is insufficient to establish that the communication is
pennissible under this Rule,

[6] A lawyer who is uncertain whether 4 communication with a represented person is permissible
may seek a cowrt order. A lawyer may also seek a court order in exceptional ciroumstances to
anthorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a person represented by counsel is necessary to avoid reasonably certain
injury.



- [7] [Washington revision] In the case of a represented organization, this Rule prohibits
communications with a constituent of the organization who supervises, directs or regularly
consults with the organization's lawyer concerning the matter or has authority to obligate the
organization with respect to the matter. Consent of the organization's lawyer is not required for
communication with a former constituent. If a constituent of the organization is represented in
the matter by his or her own: counsel, the consent by that counsel to a communication will be

. sufficient for purposes of this Rule. In communicating with a current or former constituent of an
organization, a lawyer must not use methods of obtaining evidence that violate the legal rights of
the orpanization. See Rule 4.4.

[8] The prohibition on communication with a represented person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matier to be discussed. This
means that the lawyer has actual knowledge of the fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.0(f). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[9] In the event the person with whomn the lawyer comimunicates is not known to be represented
by counsel in the matier, the lawyer's communications are subject to Rule 4.3. Additional
Washington Comments (10 - 11)

[10] Comment [7] to Model Rule 4.2 was revised to conform to Washington law. The phrase "or
whose act or omission in connection with the matter may be imputed io the organization for
purposes of civil or criminal liability" and the reference to Model Rule 3.4(f) was deleted.
Whether and how lawyers may communicate with employees of an adverse party is governed by
Wright v. Group Health Hospital, 103 Wn.2d 192, 691 P.2d 564 (1984), See also Washington
Comment [5] to Rule 3.4,

[11] An otherwise unrepresented person to whom lmited representation is being provided or has

' been provided in accordance with Rule 1.2(¢) is considered to be unrepresented for purposes of
this Rule unless the opposing lawyer knows of, or has been provided with, a written notice of
appearance under which, or a written notice of time period during which, he or she is to
communicate only with the limited representation lawyer as to the subject matter within the
limited scope of the representation. {The provisions of this Comment were taken from former
Washington RPC 4.2(b}).

[Amended effective September 1, 2006.]



k' : WEST VIRGINIA
Rule 4.2. Communication with person represented by counssl,

In representing a client, a lawyer shall not communicate about the subject of the representation
with a party the lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized by law to do so.




Wisconsin
SCR 20:4.2 Commmunication With Person Represcated by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by anotber lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

ABA Comment

[17 This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lawyer in a matter against possible overreaching by other
lawyers who are participating in the matter, interference by those lawyers with the client-lawyer
relationship and the uncounselled disclosurs of information relating to the representation,

[2] This Rule applies to commupications with any person who 1s represented by counsel
concerning the matter to which the communication relates,

[3] The Rule applies even though the represented person initiates or consents to the
communication. A lawyer must immediately terminate communication with a person if, after
commencing communication, the lawyer learns that the person is one with whom communication
is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matters outside the representation. For example, the existence
of a controversy between a government agency and a private parly, or between two organizations,
does not prohibit a lawyer for either from communicating with nonlawyer representatives of the
other regarding a separate matter. Nor does this Rule preclude communication with a represented
person who is seeking advice from a lawyer who is not otherwise representing a client in the
matter. A lawyer may not make a communication prohibited by this Rule through the acts of
another, See Rule 8.4(a). Parties to a matler may communicate directly with each other,and a
lawyer is not prohibited from advising a client conceming a communication that ihe client is
lepally entitled to make. Also, a lawyer having independent justificalion or legal authorization for
communicating with a represented person is permiited to do so.

[5] Comumunications authorized by law may include commuaications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the government.
Communications authorized by law may also include investigative activities of Jawyers
representing governmental entities, directly or through investigative agents, prior to the
commencement of criminal or ¢ivil enforcement proceedings. When communicating with the
accused in a criminal matter, a government lawyer must comply with this Rule in addition to
honoering the constitutional rights of the accused, The fact that a communication does not violate
a state or federal constitutional right is insufficient to establish that the communication is
permissible under this Rule.

[6] A lawyer who is uncertain whether a communication with a represented person is permissible
may seek a court order, A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example, where
communication with a persen represented by counsel is necessary to avoid reasonably certain
injury.



[7] In the case of a represented organization, this Rule prohibits communications with a
constitvent of the organization who supervises, directs or regularly consults with the
organization's lawyer concerning the matter or has avthority to obligate the organization with
respect to the matter or whaose act or omission in connection with the matter may be imputed to
the organization for purposes of civil or eriminal liability. Consent of the organization's lawyer is
not required for communication with a former constituent. If a constituent of the organization is
represented in the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule. Compare Rule 3.4(f). In
conumunicating with a current or former constituent of an organization, a lawyer must not use
methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4.

{8] The prohibition on communications with a represented person ouly applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed. This
means that the [awyer has actual knowledge of ihe fact of the representation; but such actual
knowledge may be inferred from the circumstances. See Rule 1.O(F). Thus, the lawyer cannot
evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.

[9] In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer’s communications are subject to Rule 4.3,



WYOMING

Rule 4.2 Communication with person represented by counsel.

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person or entity the lawyer knows to be represented by another lawyer in the matter, unless
the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

1. Comment, -

This Rule contributes to the proper functioning of the legal system by protecting a person
who has chosen to be represented by a lavyer in a matter against possible overreaching by

[1] other lawyers who are participating in the matier, interference by those lawyers with the
client-lawyer relationship and the uncounselied disclosure of information relaling to the
representation,

2] This Rule applies to communications witl1 any person, who 18 represented by counsel
concerning the matter o which the cenumunication relates.

The Rule applies even though the represented person jnitiates or consents to the

(3] communicalion, Regardless of who conunences the communication, a lawyer must
immediately terminate communication with g person if the lawyer leams that the person is
one with whom communication is not permitted by this Rule,

This Rule does not prohibit communication with a represented person, or an employee or
agent of such a person, concerning matlers outside the representation. For example, the
existence of a controversy between a government agency and a private party, or between two
arganizations, does not prohibit a lawyer for either from communicating with nonlawyer
representatives of the other regarding a separate matter. Nor does this Rule preclude

[4] communication with a represented person who is sceking advice from a lawyer WhD‘iS not
otherwise representing a client in the matter. A lawyer may not make a communication
prohibited by this Rule through the acts of another. See Rule 8.4(a). Parties to a matter may
communicate dircetly with each other, and a lawyer is not prohibited from advising a client
concerning a communication that the client is legally entitled to make. Also, a lawver having
independent justification or legal authorization for communicating with a represented person
is permitted to do so.

[5] Communications authorized by law may juclude communications by a lawyer on behalf of a
client who is exercising a constitutional or other legal right to communicate with the



[6]

[7]

[]

[9]

government. Communications authorized by law may also include constitutionally
permissible investigative activities of lawyers representing governmental entities, directly or
through investigative agents. When communicating with the accused in a criminal matter, a
government lawyer must comply with this Rule in addition to honoring the constitutional
rights of the accused. See also, Rule 4.4 (Respect for the Rights of Third Persons).

A lawyer who is uncertain whether a communication with a represented person is permissible
may seck a court order, A lawyer may also seek a court order in exceptional circumstances to
authorize a communication that would otherwise be prohibited by this Rule, for example,
where communication with a person represented by counsel is necessary to avoid reasonably
certain injury.

In the case of a represented organjzation, this Rule prohibits communications with a
constituent of the organization who supervises, directs or regularly consults with the
organization’s lawyer concerning the martter or has anthority to obligate the organization with
respect to the matter or whose act or omission in connection with that the matier may be
imputed to the organization for purposes of civil or criminal liability. If a constituent of the
organization is represented in the matier by bs or her own counsel, the consent by that
counsel to a comnnnication will be sufficient for purposes of this Rule. Compare Rule 3.4(f).
In communicating with a current or former constituent of an organization, 2 lawyer must not
use methods of obtaining evidence that violate the legal nghts of the organization. Se¢e Rule
4.4, Commnent |2].

The prohibilion on communications with a represenied person only applies in circumstances
where the lawyer knows that the person is in fact represented in the matter to be discussed.
This means that the lawyer has acteal knowledge of the fact of the representation; but such
actual knowledge may be inferred from the circumstances. See Rule 1.0{g). Thus, the lawyer
cannot evade the requirement of obtaining the consent of counsel by closing eyes to the
obvious-

In the event the person with whom the lawyer communicates is not known to be represented
by counsel in the matter, the lawyer's communications are subject to Rule 4.3.
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H
Briefs and Other Related Documents

United States Court of Appeals,Ninth Circuit.
UNITED STATES of America, Plaintiff-Appellant,
Robin L. Hammis, Appellang,

v,

Virgilip TALAO, Defendant-Appellee.
United States of America, Petitioner,

v,

United States District Court for the Northem
District of California; Respondent,
Virgitic Talao; Sen Luis Gonzaga Censtruction
Co.; Gotardina Talac; Mariz Talao, Real Parties in
Intarest,

Nos. 99-10351, %9-70974,

Arglied and Submitied March 15, 2000
Filed Ang. 23, 2000

Assistant United States Attomey (AUSA), who
represented goverument in matter in which criminal
charges were brought against corporation end its
principals, appealed from order of the United States
District Court for the Northem District  of
California, Vaughn R. Walker, 1., which stated that
she had wviolated California Rules of Professional
Comedyet by engaging in communications with
corporation’s bookkeeper, whe was represented by
corporation’s  attorney.  Sepamtely, poverament
petitioned for writ of mandamus to prevent use of
jury instiretion intended to remedy ethical viclation
by AUSA, The Court of Appeals, Politz, Circuit
Tudge, sitting by designation, held that: (1) order
constituted 2 sanction of AUSA, and thus was
appealable, and {2) AUSA's communications during
investigation with bookkeeper, who initiated contact
and asserted that corporation and its attorney were
attempting to prevent her from testifying truthfully,
did not viclate ethical rules.

FReversed, and polition for writ of meandamus
dismissed as moot,

West Headnotes
[1] Atterney and Client 45 €=32(12)

45 Attormey and Client
451 The Office of Attomey
451(B) Privileges, Disabilitics, and Liabilities
45k32  Regulation of Professional
Conduct, in General
45k32(12) k. Relations, Dealings. or
Communications with Withess, Juror, Judge, or
Ogpponent. Most Cited Cases

Criminal Law 110 €=1023(1)

110 Criminal Law
LTOXXTY Review
1 1OXXIV{C) Decisions Reviewable
110k182} Pecisions Reviewalle
110k1023  Appealable Judgments and
Orders
10k1623(1} k. In General. Most
Cited Cases
District count order stating -that Assistant United
States Attorney (AUSA) had made an impraper ox
parte contact with a represented party, in viclation
of California Rules of Professional Conduct, per se
constituted a sanction, and thus was appealable.
Cal.Prof.Conduct Rule 2- 104,

[2) Attorney and Cllent 45 €232{12)

45 Attorney and Client
451 The Office of Attorney
45I{B) Privileges, Disabilities, and Liabilities

45k37 Regulation of FProfessional
Conduct, in General

45K32(12) k. Relations, Deslings, or
Communications with Witness, Juror, Judge, or
Cipponent. Most Cited Cases
Provision of Califomia Rules of Professional
Conduct  prohibiting ex  parte comtacts  with
represented parties exists in order to preserve the
attorney-client  relationship and the proper
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functioning of the administration of justice.
Cal.Prof.Conduct Rule 2-100.

[3) Attoroey ard Client 45 €=32(12)

45 Attarney and Client
451 The Office of Atiormey
451(B) Privileges, Disabilities, and Lisbilitics
45k32 Regulation of Professional
Conduoet, in General
45k32{12) k. Relations, Dealings, or
Communications with Witness, Juror, Judge, or
Opponent. Most Cited Cases
Provision of California Rules of Professional
Conduct  probhibiting ex  parte  contacts  wilh
represented parties is a rule governing attomey
conduct and the duties of attorneys, and doss not
greafe 2 right in a party not to be contacted by
cpposing counsel. CalProf.Condoet Rule 2-100.

[4] Attorney and Client 45 €32{12)

45 Attormey and Client
457 The Office of Attormey
451{B) Privileges, Disabilities, and Liabilities
45k32  Begulation of Professional
Conduct, in General
45k32(12) k. Relations, Dealings, or
Communications with Witness, Juror, Judge, or
{Opponent. Most Cited Cases
Objective of provision of California Rules of
Professional Conduct prohibiting ex parte contacts
with represenied- parties i3 to establish ethical
standards that foster the internal integrity of and
public confidence in  the jodicial  system.
Cal Prof Conduct Enle 2-100.

[5] Attorney and Client 45 €-232(12)

45 Attomey and Client
451 The Office of Atorney
451(B) Privileges, Disabilities, and Liabilities

45k32 Regulation of Professional
Conduct, in Genera|

45k32(12) k. Relations, Dealings, or
Communications with Witnéss, Juror, Judpe, or
Opponent. Most Cited Cases
Applicability of provision of Califomiz Rules of
Professional Conduct prohibiting ex parte contacis

with  represented puwsties to  pre-indictment,
non-custodial communications by federal
prosecutors and investigators with represented
parties  is  determined  through  case-by-case
adjudication; this allows courts to police clear
misconduct, while keeping in mind that prosecuters
are authorized by law to employ lagitimate
investigative  techniques in  conducting o
supervising criminal investigations.
Cal.Prof.Conduoet Rule 2-100.

[6] Attorney and Client 45 €=32(12)

45 Attomey and Client
451 The Office of Attomey
451(B) Frivileges, Disabilities, and Liabilities

45k32 Repulation of Professional
Conduet, in General

45k32(12) k. Relations, Deallngs, or
Conmunications with Witness, Juror, Judge, or
Opponent. Most Cited Cases
Agsistant United States Aitorney (AUSA), who was
involved in ecritninal investipation of corporation
and its principals, did not violate provision of
California Rules of Professivnal  Condoct
prohibiting ex parte contacts with represented
parties when she enpgaged in discussions with
corporation’s  bookkeeper, who  had  been
subpoenaed to testify before grand jury; and was
tepresented by corporation's  attomey,  after
bookkeeper told AUSA that she did not wish to ba
represented by corporation’s attorney, because she
gould not speak truthfully in his presence, and that
pringipals of corporation were pressuring her to
testify untruthfuily. Cal.Prof.Conduct Rule 2-100,

[7] Attorpey and Client 45 €-=32(12)

45 Attorney and Clisnt
451 The Qffice of Attomey
451(B) Privileges, Disabilities, and Liabilities

45k32 Repulation of Professional
Conduct, in Geners!

45k3Z(12) k. Relations, Deafings, or
Communications with Witnegs, Juror, Iudge, or
Opponent. hMost Cited Cases
When an employee/party of a defendant corporation
initiates communications with an attorney for the
govemmment for the puwpose of disclosing that
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corporate officers are attempting to suborn peijury
and obsiruct justice, provision of California Rules
of Professional Conduct prohibiting ex  parie
contacts with represented parties does not bar
disenssions between the employee end the zttorney.
Cal.Prof.Conduct Rule 2-100,

[8] Attorney and Client 45 €=32(12)

45 Attormey and Client
451 The Difice of Attorney
451(B) Privileges, Disghilities, and Liabilities

45k32 Regulation of Professional
Conduct, in General

45k32(12) k. Relations, Dealings, or
Communications with Witness, Juror, Judge, or
Opponent. Most Cited Cases .
Assuring the proper finctioning of  the
attorney-client relationship is an important rationale
behind provision of California Rules of Professional
Conduct prohibiting ex parte contacts  with
represented parties. Cal Prof. Conduct Rule 2- 100,

[9] Witnesses 418 €2193(1)

410 Witnesses
4101 Campetency
410ID)  Confidential
Privileged Communications
410k1%7 Communications to or Advice by
Attomey oF Counsel
410k1%98 In General
410k198(1) k. In General, Mozt

ERelations and

Cited Cases

Attorney-client privilege is at the expense of full
end free discovery of the fruth, and for that reason
applies enly where necessary to achisve its purpose.

[10] Atterney and Client 45 €=32(1)

45 Attomey and Client
451 The Office of Attomey
. 45KB) Privileges, Drisabilities, and Liabilities
45k32  Regulation of Profassional
Conduct, in General ’
45k32(1) k. In General. Most Cited
Cases
A witness's assertion that she is afraid of testifying
In an attomey's presence does not, without maore,

suggest That the atlomey has engaged in any ethical
or lepal violetion,

[11) THstrict and Prosecutlng Attorpeys 131 €98

131 Disirict and Prosecuting Attorneys

131k8 k. Powers and Proceadings in General.
tdost Cited Cases
When a person who has been represented by
institutional counsel perceives a ocontlict in that
tepresentation and  approaches a  prosecutor or
investigator, the prosecutor or Investigator should
advize the person of his right to ohtain substitots
conmsel,

*1135 James b1, Wapstaffe and Pamela Umnueta,
Kemr & Wapstaffe LLP, San Francisco, Califomia,

for the appellant,
Mary McNamara, Swanson and McNamare, San

Francisco, California, for the defendant-appellee.

I Douglas Wilson, United States Astorney's Office,
San Francisco, California, for the petitioner.

John T. Philipsbom, San Francisco, California, for

real party in interest.
Louis 5. Katz, San Francisco, California, for real

party in interest.

Appeals from the United States Disirict Court for
the Northem District of California and Petition for
Writ of Mandamus; Vaughn B. Walker, District
Judge, Presiding, DLC, No. CR-AT-00217-VEW.

Before: POLITZ,AREINHARDT, and
HAWKINS, Cireuit Judges.

FHM1. Honorable Henry A. Politz, Seaior
United States Cirenit Judge for the Fifth
Circoit Court of Appeals, siiting by
designation.

POLITZ, Circuit Judge:

AUSA Robin Harris appeals the decision of the
United States District Court for the Morthem
District of California that she vioiated Rule 2-100
of the Califoria Rules of Professional Conduct.
The United States petitions this court for a writ of
mandamus to prevent the district court from giving
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a jury instruction intended to remedy what the trial
court viewed as Harris' Rule 2-100 viclation. For
the reasons assigned, we hold that Harris did not
commit an ethical violation. Accordingly, there is
no lonper any basis for a remedial jury instruction
and the petition for mandamus is tmoat.

BACKGROUND

San Luis Gonzags Construction, Ine. (SLGC) is a
corporation  wholly-owned by Virgilio Talac. In
February 1994, several SLGC employees filed a
complaint with the United States Department of
Labor, Wage and Hour Division alleging that SLGC
did not pay the prevailing wage, required them to
kickback a portion of their wages, and made false
stetements to the povernment regarding the wages
eamned and hours worked by the employess, A
similar complaint was filed with the Laborers'
Contract Adminisiration Trust Fund Boeard of
Adjustment.

Om June 27, 1996, the Asian Law Caucus initisted &
qui tam action against SLGC, Virgilio Talao, and
Gerardina  Talao,™? based on the same facts as
alleged in the employees' complaints.f? On
October 14, 1994, the criminal divizion of the
United States Attomey's office, acting on a referral
from the civil division, initiasted a crminal
investigation of SLG{C and the Talaos relating to
these charges. SLGC apnd the Talaos were
tepresented in all of these matters by altormey
Christopher Brose.

Fi2. Gerarding  Taleo is  the
secretary/treasurer of SLGC and the wife
of ¥irgilic Talao,

FW3. The Unlted States eventually
intervened in the qui tam action on August
29, 1997,

The prosecutor assigned o the criminal action was
Asgistant United Srates Attorney Robin Harris. Tn
early 1997, Brose initiated discussions with
govemment attomeys, incleding AUSA  Haris,
regarding the possibility of settling the pending civil

and criminal investigations of SLGC andg the Talaos.

On April 21, 1997, Department of Labor Special
Apent Alfrade Nodal served a subpoena pn SLGC's
bookkeeper, Lita Ferrer, directing her to testify
before the prand jury on April 30, 1997. When
Yirgilio Talac leamed of the subpoena he instructed
Brose to be present for Ferrer's testimony. On
April 29, 1997, Brose telephoned Ferrer and
arranged to meet with her the next day, prior to her

grand jury appearance.

Later that same day, however, Ferrer repaired to the
federal bullding and asked to see Harris. Hecause
Hamis was not available, Ferrer spoke to her
immediate *1136 supervisor, AUSA Sandm Teters,
Ferrer asked to have the date of her grand jury
appearance changed becaise she did not want Brose
to be present befors or during her pgrand jury
testimony. She explained that she would feel
pressured to give false testimony if Brose were
present. She said she had received a slaphone call
from Talac in which he told her to “stick with the
story™ she had told while testifying in one of the
related administrative actions, Teters told Ferrer
that she would have to testify the following day, but
informed her that Brose would not be present
during her testimony as attomeys are not permitted
to accompany witnesses before a grand jury.

On April 30, Ferrer met with Brose ag scheduled to
discuss her impending prand jury appearance.
They made plans to continue their discussion at the
federal building immediately priot thereto, Before
Brose atrived at the federal building later that day,
however, Ferrer encountered AUSA Harris and SA
Nodal in the hallway outside the grand jury
courtroom. Nodal introduced Ferrer (o Harris.
Ferrer then told Harris and Noedal that she did not
wish 10 be represented by Bross. Femrer agreed o
discuss the maiter further, 2nd Harris and Nodal
took her to g witess room.

Ferrer told Harris and Nodal that she was net and
did not want to be represented by Brose. Harris
then informed Ferrer of her right to be tepresented
by an attamey, but Ferrer declined representation.

When asked why she did not want Brose to act as
her attomey, Ferrer stated that she wighed to tell the
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truth and that she did not belisve she could do so if
she had to testify in his presence. She also said that
the Talans had been pressurng her to  testify
unirwthfully,  Ferrér gave Hamiz and Nodal
information about the rates paid by SLGC, her
preparation of corporate payroll records, and the
possible  destruction of corporate  documents.
During the interview, Brose knocked on the door
and demanded to speak with Femrer. Ferrer was
informed of Brose's presence and desire to speak
:{ith her, but she said she did not wish to speak with
.

Uncertain - whether she  should  continus  the
interview, Harris sought guidence from her
superiors, The chief of the criminal division,
AUSA Joel Levin, opined that Brose was
wrongfully tampering with a2 witness and instrocted
Hareis to . continue the interview outside Brose's
presence. During the remainder of the interview,
Ferrer gave further instances of wrongdeing by her
employers and explainsed how they coneealed the
tnith from investigators and Brose, She stated that
Yirgilic Talac had told her to tell untruths to the
grand jury and that she believed Brose had been
directed there by Talaoc to intimidate her and to
keep her from telling the vuth. A few minotes later
she - recounted these facts in her prand jury
testimony.

On July 16, 1997, the prand jury retumed &
20-count indictment against the Talaos and SLGC.
In February 1998, the Talacs and SLGC filed 2
Joint Motion t¢ Dismiss the indictment asserting
that the contact between Harris and Ferrer had
viclated Califoroia’s ethical rule against ex parte
contacts with represented parties ™ and SLGC's
constitutional rights. The court denied the motion,
but found a violation of Rule 2-100 and stated that
it wonld refer AUSA Harris' conduct to the State
Bar of California. The court also declared that if
the case went to trial {t would inform the jury of
Hanris' misconduct and instrizet them to take it into
account in assessing Femrer's credibility. Later, the
court concluded that Harris had acted in good faith
and determined not to refer the matter to the siate
kar.

FN4. Rule 2-100 provides:

[wlhile representing a client, 2 member
shall ot communicate  directly  or
indirectly about the subiect maner of the
representation with a party the member
knows to be represented by another lowyer
in the matter, unless the member has the
consent of the other lawyer.

Morwithstanding thizs provigion, however,
communications otherwise authorized by
law™ are permilted, Role 2-100{C3(3).

*11%! Hamis appeals the finding that she acted
unethically and violated Rule 2-100. The
povemnment filed a petitivh for a wnit of mandamus
to prevent the district court from giving its proposed
remedial instruction at trial. The twe matters were
consclidated for consideration.

ANALYSIS

Jurizdigtion Over Harris' Appeal

SLGC and the Talacs insist that the district court's
finding that Harris violated Rule 2-10G does not
constitute a sanction against her and therefore does
not provide a basis for appeal. In making this
asserticn, they rely on the decision in Peirzmon v
Cuail Lodge, Mnc,M™* substantially employing the
reasoning in Willigms v. United Stares, ™6

Fi5. 179 F.3d 1194 {Sth Cir.1995).
FNG. 156 F.3d 86 {15t Cir. 1998).

In Wiffiams, a banloupicy judee levied monetary
sanctions against the government and rwo adorneys.
[n hizs publizshed findingz of fact supporting the
sanctions, the judee characterized the attomeys'
conduct as obsiroctionist and unjustified, ceferring
to the testimony of one a8 “purs baleney,” and
ranked the other's “performance and credibility at
about the same level.” ™7 The banlauptcy judge
later vacated the sanction apainst one attorney and
the sanction against the other was anmulled om
appeal  to  the district court.  Meither court,
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however, rescinded or vacated the factual findings
or the barsk lznguege used to describe the conduct
of the two attorneys.

FN7. id. at 88,

The attorneys contended on appeal that the
barkruptey cowrt's findings of fact “besmirchfed]
their professional reputations to such an extent that
they operate[d] &5 a de facto sanction.” TN3 The
FliiHame court dissgreed, noting that “not every
criticism by a judpe that coffends a lawyer's
zensibilities is a sanction.” ™® The court declined
to draw 4 line between routine judiclal commeniary
and commentary thet is inordinately injuricus to a
lawyer's reputation, holding that words alone may
constitute a sanction only if expressly identified as
such, The court recognized that this formalistic
approzch might exact a considerable price from
some attorneys without affording them a means of
redress, but chose to follow it in order to aveid
line-drawing which it believed might prove
exceedingly difficult and apt to chill judicial candor.

FNE. fd at B,
FM9. id

In Weissman, the district court sanctioned an
attornsy for what it considered to be “a serious lack
of professionalism and good judgment” P30 The
attorney had intervened in & class action without
information to substantiate that his client was a
class member, and then failed to appear at a hearing
at which his objections were addressed. The
distict  judge found coungels  oljectons *
proundless, contrived, and misplaced” and also
noted that he had demonstrated z pattern of such
behdvior in other cases.”™! The count issued an
order restricting counsel's ability 1o file objections
to proposed class mction settlement agresments in
ADA cases in that district.

FM10. Weissnan, 179 F.3d at 1196,

FN11. id

The attorney appealed both the district court's order
and the disparaging remarks therein, This eourt
reversed the order insofar as it restricted counsel's
ability to file objections for failure of notice and an
opportunity to be heard, but concluded that we did
not have jurisdiction to bear the appeal of the trial
court's criticism., We adopted the reasoning in
Wiifiams and held that “words alone will constitute
a sanction only ‘if they are expressly identified as a

N2, 7 ar 1200.

[l] Weissman and Williams, however, do not
determine owr jurisdiction in this case. Those cases
addressed only ingtances in which mere judicial
criticism constitutes* 1138 an appealable sanction,
The district court in the present case, however, did
more than use “words alone™ or render “routine
judicial commentary.” Rather, the district court
made a finding and reached a legal conclusion that
Haris knowingly and wilfully viclated a specific
mls of ethical conduct. Such a finding, per se
constitntes a  sanction.”®1? The distriet courts
disposition  bears a  pgreater resemblance to a
repritmand than to a comment merely critical of
inappropriate  attomey tehaviwr. A reprimand
generally camries with it a degree of formatiry. 14
The requisite formality in this case is apparent from
the fact that the trial count found a violation of a
particolar ethical rule, as opposed to generally
expressing its disapproval of a lawyer's behavior,
Further, the district court’s conclusion that Harris
violated Bule 2-100 camries consequences siroilar to
the conseguences of a reprimand. If the court's
formal finding is permitted to stand, it is likely to
stigmatize Hamis amorg her colleagues and
potentially could have a serious detrimental effect
on. her career. In addition, she might be subjected
to Forther disciplinary action by the California Bar.
We have no reluctance in concluding that the
district court's finding of an ethical vielation by
Harris is an zppealable sanction.

FMIL3, Gregory F. Joseph, Sanctions: The
Federal Law of Litigation AboseBUSE
260 (3rd EBd.2000) (recognizing that
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[a]mong the most leaient sanctions thar a
court may Impose is ... to make a formal
finding of a viclation not coupled with any
additional sanction™).

FN14. Faderal Labor Union 233935 w
American Can Co, 28 M.).Super, 306, 100
A2d 693, 695 (1953) (“Reprimand
means to reprove severcly; .. tD censure
formally™ {citations omitted)). Indeed, the
Weisskian and Willlams courts required
express identification of reprimands in
order te sipnify when mere words carried
the requisite formality.

Our conclusion on the isgue of jurigdiction in this
case does not implicate the difficulties that
Weissman and Filliams sought to avoid. We do
not invite appellate review of every unwelcome
word uttered o written by the distriet cowrs,
Indeed, a formal finding of a violation eliminares
the need for difficult line drawing in much the same
way as @ court's explicit pronouncement that jis
wortds are intended as a sanction. In addition, we
have no reason to beligve that owr finding of
jurisdiction hersin will come at the expense of
judicial candor. As the Williams court noted,
uncertainty over the verbiage that would constimie
sanctions might cause judges to temper their
criticisms in 3 way that could interfere with their
abiliry to administer their courtrooms appropriately.
We think it is unlikely, however, that judges will
be gimilarly wnsure aboot the meaning and effect of
formal findings like the one against Harris.

Rule 2-100 ¥iolation

[21(31[4] In determining the applicability of Rule
2-100, we mmst be mindful of the fndamsntal
reasons behind the venerable rule in legal ethics
prohibiting ex parfe contacts with represented
parties. The rule exists in order to “ *preservie] ...
the attorney-client relationship and the proper
finctioning of the administration of justice.' * 13
It is a ntle goveming attorney conduct and the
duties of attorneys, and dees not create a cight in 2
party not to be contacted by opposing counsel F¥18
Its abjective is to establish ethical standards that

foster the internal integrity of and public cenfidencs
in the judicial system.FN 17

FN15, Mifls Land and Water Co v
Golden  West  Refining  Co., 186
CalApp3d 116, 230 CalRptr. 461, 468
(1986), quoting Mitton v. State Bar, 71
Cal2d 525, 78 CalRpir. 649, 654, 455
P24 753 (1969),

FNL6. {nited States v. Loper, 4 F.3d
1455, 1462 (%th Cir.i993) (bolding that
criminal defendant did not heve a right not
to be contacted, and consequently could
not waive application of § 2-100).

FNIL Jeffry v. Pounds, 67 Cal App3d 6,
136 Cal.Rptr. 373, 376 (1977 Millsberg
v. State Bar, 6 Cal3d &5, 98 CalRpir
223,490 P.2d 543, 549 {1971},

Preliminarily, we should point ocut that the parties
dispute  the applicability of Rule 2-100 to
pre-indictment, non-custedial commnunication: by
federal prosecutors and  investigators  with
represented parties.*113% While it is true that this
court has found Rule 2-100 net applicable te such
communications in particular cases,™¥ we have
declined to announce a categorical mle excusing all
such communications from ethical inguiry. FHI?
In Unired Statez v. Loper, we held that “beginning
of tha latest upon the moment of indictment, a
prosecuting atietmey has a doty under ethical rules
like Bule 2-100 to refrain from communicating with
represented defendants” 2% We also observed
that “couits have been divided over whether the ruie
applies even in a pre-indictment setting” 3! and
cited, among other cases, the Second Circuit's
decision in United Stares v. Hammod 722

FN18. United States v. Powe, 9 F3d 68,
69-70  (Hh Cir1953)  {undercover
mvestipative contacts), Lhited Srates v
Kenmy, 645 F2d 1323, 1339 {9th Cir.1%81)

(phone  call recorded by government
informant), '
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FM19. Powe, 9 F.M at 69-70 {(*We need
not decide the reach of Kery .."); Kenny,
645 F24 at 1339 (*While the present case
provides no opportunity for us to say just
when the ethical ling might be crossed, we
do not believe it has been crossed here'™)
{citation omitted).

FM20. 4 F.3d 1455, 1461 (5th Cir.1993)
(emphasis added).

FMN21. id at 1460 . 2.

FN22. 858 F.2d 834 (2d Cir.1988). Lopez,
4 F3dat 14604, 2,

In Hammad the court rejected the argument that an
ethical rule analogous to Raule 2-100 was *
coektensive  with  the  sixth  amendment” and
therefore remained “inoperative until the onset of
adversarial procesdings,” e, indictment NS
Observing that the timing of indictment “lies
substantially within the control of the prosecutor,”
the court explained that under an ethical mle that
was dependent on indictrment, “a povernment
aftorney conld manipulate grand jury proceedings to
aveid its encumbrances” FN** Rather than
announcing a bright-line rule, the court preferred to
apply the ethical rmle through *case-by-case
adjudication,” ™25 policing clear misconduct
while keeping in mind that prosecutors are *
authorized by law” to  employ  lsgitimate
investigative  techniques in  conducting o
supervising criminal mvestigations, 2%

FM23. B58 F.2d at 835,

FN24. 74 at 839,

FN25, Id at 340.

FN26. Id at 839,
[5] The distriet court relisd on Hammad in
concluding that ethical concerns were rmised by the
communications  betweern  Ferrer  and the

govérnment here. While we disagree with the
district judge's vltimate conclusion as 1o whether a

violation occurred, hiz reliance on Sammad was
well-founded. We find the Second Circuit's |
approach 1o be the proper one. Here, although at
the time of the communications no ndictments had
yet been issued, the govemment end SLGC had
clearly taken  adversarial  positions. The
Department of Labor was conducting its civil
investigation of SLGC's wage praclices. The Asian
Law Caucus had filed its qui tam action. On behalf
of SLGC, anomey Brose had initiated settlement
talks with the government regarding both its civil
and  criminal  Investigattons. Umnder  these
circumstances, involving fully defined adwversarial
roles, impending grand jury proceadings, and
awarepess on  the part of the responsible
government  actors  of SLGC's  ongoing  legal
representetion, Rule 2-100 governed AUSA Harris's
pre-indictment, non-custodial communications with
Ferrer.

At this point a brief historical reference appears in
crder. During the early part of the decade of the
199(rs, intense dizcussions were had berween stats
judicial authorities and the Department of Justice
over a position taken by the DOJ in a written
communication popularly referred to as the *
Thormburgh  Memorandom.” In  essence, that
memotandum crzated serious problems by excusing
federal attomeys from complience with state ethics
rules. The conflict that developed was dissipated
*1140 when the Congress adopted what s now 28
US.C., § 5308, and made state ethics rmules

applicable to povernment attorneys. P

FN27. 28 US.C, § 530B(a) now provides
in pertinent part that “[aln attormey for the
Government shall be subject to State laws
and tules, and local Fedetal court roles,
governing attormeys in each State where
such attomey engages in that attomey's
duties, to the same extent and in the same
manner as other attorneys in thet State.”

[6][7] Under the circumstances of this case, we
conclude that Rule 2-100 did not prohibit Harris's
eonduct. Despite the apparent conundrum created
by Ferrer's dual role as employee/party and witness,
FMZ8 the interests in the intemnal integrity of and
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public confidence in the judicial system weigh
heavily in favor of the conclusion that Harris'
conduct was at zll times ethical. We deem manifest
that when an emploves/party of a defendant
corporation  initiates communications with an
attorney for the government for the purpose of
disclosing that corporate officers are attempting -to
suborn petjury and obstuct Justice, Rule 2-100
does not bar discussions between the employee and
the attorney. Indeed, under thess circumstances, an
autpmatic, uncritical application of Rule 2-100
would effectively defeat its goal of protecting the
gdministration of justice. It decidedly would not
add meaningfully to the protection of the
attomney-client relationship if subomation  of
perjury, or the attempt thersof, i5 Jmminent or
probabils.

FN2B. Mills Land 230 CalRptr. at 465
{describing the problem as an “inscluble
dilernma™).

Few, if any, unethical acts by counsel are more
heinows than subornation of perjury, It would be
an anomaly to ellow the subomation of perjury to
be cloaked by an ethical rules, particularly one
manifestly concemed with the asdministration of
justice. As commentators havs noted with regard
to the crime-fraud exception to the attorney-client
privilege, “[slince the policy of the privilepe Is that
of promoting the administration of justice, it would
be a perversion of the privilege to extend it to the
client whe seeks advice to aid him in carrying out
the illegal or frandulent scheme.” % In a similar
veitl, it would be a perversion of the rule against ex
parfe contacts to extend it [0 protect corporate
officerts whoe  would subom  perjury by  their
employees.

FM29. McCommick on Evidence § 93, 350
(Strong, ed.1592).

(81[9] Appellees maintain that application of Rule
2-100 is necessary here in order to protect the
attormey-client relationship between the corporation
and its counsel. We are keenly aware that assuring
the proper  functioning of the attomey-client

relationship is an important rationsle behind the
rile,  Again, howsver, like the sitomey-client
privilege, the prohibition againgt ex parte contacts
protects that relationship at the expense of “the full
and free discovery of the tuth,” ™ For that
reason, the attomey-client privilege “applies only
where necessary to achieve its purpose” NIl
When a corporate smployse/wimess comes forward
to disclose attempts by the corporation's officers to
coerce her to give false testimony, the prohibition
against ex parte contacts does little to suppori an
appropriate  attomey-clieat relationship. Onea the
employea makes known her desirs to give truthful
information about potential eriminal activity she has
wiinessed, a clear conflict of interest exists between
the employee and the corporation™3? Under
these  circumstances,*1141  corporate  counsel
cannot contlnue te represent both the employee and
the corporation, Indecd, Brose made clear in his
testimony at the evidentlary hearing before the
distriet eoust that if Femrer had approached him with
information adverse to the interests of the
corporation he would have advised her that she
should retain her own lawyer. Under these
circumstances, because the corporation and the
emplovee cannot share an attomey, ex pare
contacts with the employes canngt be desmed to, in
amy way, alffect the attomey-client relationship
between the corperation and its counsel. In this
selting, the corporation's interest, thersfors, ¢learly
does not provide the basis for application of the
rule. The trial court erred in otherwise concluding.

FH30. . Weif v Investiment/fndicators,
Research & Monagemieny, Ine, 647 F2d
18, 24 (3 Cit. 1981},

FN31. Fisher v. LUnited Stojes, 425 .5,
391, 403, 96 5.CL 1589, 48 L.Ed2d 3%

(1976}

FN2Z. Califomia Rules of Professional
Condoct 3-310; Rood' v. Georgia, 450
L5, 261, 271, 10! 5.Ct, 1097, 67 L.E424
220 {1981) (*[ih is inherently wrong [for
an attorney] io represent both the emplover
and the employee if the employee's interest
may, and the public interest will, be
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{Cite as; 222 F.Ad 1139)

advanced by the employee's disclosure af
hi=  empioyer's  criminal  conduct.™)
{quoting fn re dbrams, 56 NI 27, 276,
256 A2d 275 (19HNY, United States v,
RMI Compary, 467 F.Supp. 915, 922
{(W.D.Pa.1979) (“the rtepresentation of a
defendant in a criminal case and of a
government witness who is  also  the
defendanr's employee could give [the
appearance of impropriety] and i3
sufficient in itself to disqualify counsel
trom further representation of the witmesses

“}.

[10] The fact that we approve AUSA Harris's
conduct does not mean that we suggest that attoney
Brose in fact committed any act of subomation of
pegjury. Ferrer felt pressured when Virgilio Talae
told her by phone to “stick to her story,” and she
believed that she would feel pressured to give false
testimony If Talao's attomey were present, Harris
acted appropriately on the basis of the
representations volunicered to her office by Ferrer.

We strongly emphasize, however, that a wibiess's
assertion that she is afraid of testifying in an
ghomey's presence does not, without more, suggest
that the attorney has engaged in any ethical pr legal
viotaticn. [ndeed, it is not unknown for corporate
employess involved in alleged wrongdoing 1o
atternpt to gain faver with ULS. Attorneys by
claiming that corporate officials or corporate
counsel directed them to act unlawfully. Clients
are sometimes willing to throw lawyers to tho
wolves when they believe that doing so will let them
avoid prosecution or a longer poison sentence.

Cliims of lawyer misconduct made under such
circumstances should be viewed with a most critical

eve,

[}1] We shounld note that the U8, Attorney here did
the right thing in advising Fetrer that she had a right
to be represented by an attomey and giving her the
oppottunity t0 contact substitute counsel, When a
person who has been represented by institutional
counsel perceives a conflict in that representation
and approaches a prosecutor or investigator, the
prosecutor or investigator should do ns Harris did
here: advise the person of his nght to obtain
substitute counsel. Furthermmore, we do pot mean

to suggest that government officials have a license
to  approach an  employee  and  initiate
commuynications whenever there is a possible
conflict of interest between the employee and the
corporation for wheint the employee works. In this
case, Ferrer initiaied the communications with the
U.S. Attomey's office, and Hamris responded
properly by clarifying ber ethical duiies and
advising Ferver of her right to counsel. It is these
circumstances and acts that make the district court’s
finding of an ethical violation improper in this case.

CONCLUSION

Concluding that Harris committed no  ethical
violation, it follows that no remedial instmetion is
necessary or proper. For this  reason, the
povemment's mandamus petition is moot and need
not be considered. The sanction against Harris is
REVERSELD, and the govemnment's petition for writ
of mandamus is DISMISSED AS MOOT.

C.A.9 (Cal ), 2000.

11.5. v. Talao

222 F.3d 1133, 2000 Daily Journal D.AE. 9365, 0
Cal. Daily Cp. Serv. 7080, 6 Wage & Hour Cas.2d
{BNA) 502
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United States Court of Appeals,Second Clreuit.
UNITED STATES of America, Appellant,
v

Eid HAMMAL, a'lkfa de:i.ie Hammad, and Taiseer _

Hemmad, Defendants-Appellees,
MNa, 882, Docket 87-1513,

Argued March 24, 1988.

Decided May i2, 1988.

Reviged Sept, 23, 1988,
As Amended Noy, 29, 1928,

Defendant charged with Medicaid and majl faod
and obstruction of justice moved to suppress
evidence. The United States District Court for the
Fastern District of New York, Israsl Leo Glasser, J.,
pranted motion to suppress, 678 FSupp. 397, and
appeal was talen, The Court of Appeals reversed,
846 F2d B54. In revised opinion, the Couit of
Appeals, Irving B Kaufiman, Circuit Judge, held
that: (i) prosecuter violated disciplinary rmule
prohibiting lawyer from communi¢ating with party
he Imows to be represented by ecunsel, but {2)
suppression of recordings and videotepes of
cenversations between defendant and government
informant was inappropriate.

Faversed.
West Headnoles
[1] Attorney and Client 45 €=32(12)

45 Anomey and Client
451 The Dffice of Attorney
© 451(B) Privileges, Disabilities, and Lisbilties
45k32  Regulation of Professional
Conduct, in General
45k32(12} k. Relations, Deelings, or
Communications with Witness, Juoror, Judge, or
Opponent. Most Cited Cases

Page !

Disciplinary mle  prohibiting kowyer  from
communicating with party represented by counsel
applies to criminal pros¢cotions. ABA Code of
ProfResp., DR 7-104(A)(1}.

2] Attorwey and Cllent 45 €232(12)

45 Attorney and Client
451 The Office of Attotney
451(B) Privileges, Disabilities, and Liahilites
45k32  Repuiation of Professional
Conduct, in General
45632(12} k. Kelations, Dealings, or
Communications with Wimess, Jwor, Judge, or
Opponent, Moest Cited Cases
Disciplinary rmle prehibiting  lawyer from
cormmunicating with party represented by counsel
applies (0 investigatory stages of  crimina)
prosecution.  prior  t0  atiachment of  Sixth
Amendment protections. ABA Code of ProfResp.,
DR 7-104(A) 1), WLS.C. A, Const.Amend. 6.

[3] Attorney and Client 45 €=32(12)

45 Attoimey and Client
451 The Office of Attomey
451I{B) Privileges, Disabilities, and Liabiiities

43k32  Repulation of Professional
Conduct, in General

45Kk32(12) k. Relations, Dealings, or
Communications with Withess, Juror, Judge, or
Cpponent. Mast Cited Cazes
Under disciplitary rule prohibiting lawyer fom
communicating with party represented by counsel,
prosecitor is  “authorized by law™ to employ
legitimate investigative lechniques in condueting or
superviging criminal investigalions, and use of
informants to gather evidence against suspect will
frequently fall within ambit of such authorization.
ABA Code of Prof.Resp,, DR 7-104(A)(1}.

[4] Attorney and Client 45 €=32(12)

45 Attorney and Client
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451 The Office of Atomey
451(B) Privileges, Disabilities, and Liabilities

45k32  Bepulgtion of Professional
Conduct, in General

43k32(12) k. Relations, Dealings, o
Communications with Wlness, Joror, Judge, or
Opponent, dost Cited Cases
Prosecutor violated disciplinary rule prohibiting
lawyer from communicating with party represented
. by counsel when he, during arson investigation,
capsed informant o approach defendant to elicit
incriminating statements and to show defendant
counterfeit grand jury subpoena bearing purported
seal of district. court and false sipnature of clerk.
ABA Code of Prof.Resp., DR 7-104(AX 1),

[3] Attorney and Client 45 €=32{12)

45 Attorney and Client
451 The Office of Attomey
451(B) Privileges, Disabilities, and Liabilitica
45k32 Regulation of Professional
Conduct, in General
45k32(12) k. Relations, Dealings, or
Communications with Witness, Juror, Judge, or
Opponent. Most Cited Cases
Uze of informantz by goveramnent progecutors in
preindictiment and nopcustedial situation, zbsent
egregious misconduct, will generally fall within
authorized by law™ exception to disciplinary tuls
prohibiting lawyer from communicating with party
represented by counsel and will pot- be subject to
sanctions. ABA  Code of ProfResp, DR
7-104{AM1)."

[6] Criminal Law 110 €=334.1(2)

110 Crirninal Law
HOXVII Evidence
110XVIKT) Competency in General
1 10k394 Evidence Wrongtully Obtained
110k394.} In General

110k394.1(2} k. Wrongful Mode of
Frocurement. Muost Cited Cases
In light of underiying purposes of Code of
Professional Responsibility and exclusionary rule,
suppression may be ordeted in district court's
diseretion when prosecutor violates disciplinary rule
prohibiting lawyer from communicating with party

Page 2

he knows to be represented by counsel. ABA Code
of Prof Resp., DR 7-104(AX1).

[7] Criminal Law 110 €=394,1(2)

110 Crirainal Law
110X VI Evidence
114X YIKT} Competercy in General
1131394 Evidence Wrongfully Obtained
114k394.1 In General

LI0k394.1(2) k. Wrongful Mode of
Procurement. Most Cited Cases
Suppression of videotapes and conversations
between defendant and government mformant was
inappropriate,  althowgh  prosecwtor  violated
disciplinary iule  prohibiting  lewyer  from
communicating with party he knows to be
represented by counsel when he caused informent to
approach  defendant, given prior  uncertainey
regarding applicability of mle to criminei cases.
ABA Code of Prof Resp., DR 7-104(A(1}. '

*83% Sean F. OfShea, Assi. 115, Aty., EDN.Y.
fAndrew 1. Maloney, LS. Aty., John Gleeson,
Asst. U5, Atty., Brooklyn, N.Y., of counsel), for
appellant L1.3.

Richard A. Greenberg, New York City {Robert Hill
Schwartz, Mew Yok City, of counsel), for
defendant-appellee Taiseer Hammad,

Harvey L. Greenberp, New York City (Washor,
Greenberg & Washor, New York City, of counsei),
for defendant-appellee Eid Hammad.

Hefore KAUFMAN, CARDAMONME and PIERCE,
Circuit Judges.

The opinion filed May 12, 1988 at 846 F.2d 854
(2nd Cir.) is revised as follows,

IRVING R, EAUFMAN, Circuit Judge:

On Movember 30, 1985, the Hammad Department
Store in Brooklyn, New York, caught fire under
circumstances suggesting arson. The Burean of
Alcohal, Tobacco and Firearms was assigned to
investigate in conjunction with the United States
Attorney for the Eastern District of New York.

During the course of his investigation, an Assistant
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United States Attomey (“AUSA™) discovered that
the store's owners, Taiseer and Eid Hammad, had
bean andited by the New York State Departinent of
Social Services for Medicaild fraud. The audit
revegled that the Hammad brothers had bilked
Medicaid out of $400,000; they claimed
reimbursement for special orthopedic foobwear but
supplied customers with ordinary, non-therapeutic
shoes. Consequendy, the Department revoked the
Hammads" eligibility for Medicaid reimbursement
and demanded retum of the $400,000 overpayment.
The Hammads: challenped the Department's
detetmination and sobmited inveices purpoiing to
document thelr sales of orthopedic shoes. The
invoices were received from Wallace Goldstein of
the Crystal Shoe Company, a supplier to the
Hamemads' store,

On  3September 22, 1985, however, Goldstein
informed the AUSA that he had provided the
Hammads  with  false  inveices.  Governroent
investigators, therefore, suspected the fire had been
intended to destrowy achoal sales records, thereby
concealing the fraudulent Medicaid claims.
Goldstein ~ agreed 1o cooperate  with  the
government's  investigation.  Accordingly, the
prosecutor directed Goldstein to amrange and record
a meeting with the Hammads.

Some three weesks later, on DOotober ¥, Goldstein
telephoned the Hammads. He spoke biisfly with
Eid, who referred him to *836 Taiscer. Goldstein
Falsely told Taiseer he had been subpoenasd to
appear before the grand jury investigating the
Hammads' Medicaid fraud. He added that the
grand jury had requested records of Crystai's sales
to the Hammad Department Store to compare them
with the invoices the Hammads had submitted.
Taiseer did not deny defravding Medicaid, but
instead wurged Goldstein to conceal the fravd by
lying to the grand jury and by rofuging to produce
Crystal's true sales records. He also questioned
Goldstein regarding the contents of his subpoena,
which did not achually exist. Geldsiein responded
that he did not have the subpoena in his possession,
He agreed to inguire farther. One hour later,
presumsbly  after  speaking  with the AUSA,
Goldstein telephoned Taiseer again and described
the Hictitious subpoena.

Page 3

Goeldstein and Hammad saw each other five days
later. The meeting was recorded and videotaped,
Goldsiein showed Hammad a sham subpoena
supplied by the prosecutor. Tha  subpoena
instructed Goldstein to appear before the grand jury
and to provide any records reflecting shoe sales
from Crystal to the Hammad Department Store.
Hammad appacently  accepted the subpoens as
genuine because he spent much of the remainder of
the meeting devising strategies for Goldstem o
aveid compliance, The two held no farther
meetings. '

On April 15, t%87, after considering the recordings,
videotapes and other evidence, the grand jury
retuned a forty-five coont indictment against the
Hammad brothers, including thirty-cight counts of
mail fraud for filing false Medicaid invoices. Eid
was algo indicted for arson end for faudulently
attempting to collest fire insurance, Taiseer faced
the additional charge of obstructing justice for
attempting 1o influence. Goldstein's grand jury
testimony. The case was assigned to Jodee Glasser
of the Eastern District of Wew York.

Before tral, Taiseer Hammad moved to suppress
the recordings and videctapes, allsging  the
prosecutor bad viclated DR 7-104(A3(1) of the
American Bar Association's Code of Professional
Responsibility. The rule prohibits a lawyer from
communicating with a “party” ke knows t@ be
represented by counsel regarding the subject matter
of that representatipn. In short, Taiseer nlleged that
the  prosecutor-through  his  “alter  gpo”
Goldstein-had  violated ethical obligations by
comminicating directly with him after leaming that
he had retained counsel.

A hearing was convened on September 17, 19387, to
consider the suppression motion and, specifically,
to ascertain whether the prosecutor knew, at the
time, that Taiseer had counsel. In support of his
motion, Hammad submitted affidavits from his
attorney, Richard Greenberg, and his prior counsel,
George Weinbaum. Weinbaum also testified at the

hearing.

In essence, Weinbaom testified that, from Augusl
1985 to June 1957, he represented Taiseer Hammad
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in all aspects of his Medicaid dispute. Specifically,
Weinbaum recounted telephoning the AUSA in July
1986 and informing him that he “repregented
Taiseer Hammad and the Hammad department store.
" He did not comply with a request for writien
confirmation of his relationship ‘with Taiseer, but
did nct sugeest any change in his status as
Hammad's attorney.

The povernment vigorovsly disputed Hemmad'a
assertion that the prosecutor had wviolated ethical
standards by authorizing Goldstein to approach the
defendant. Tt argned that DR 7-104{AX1) was
iirelevant to criminal investigations. Alternatively,
it claimed the mle did not apply to investigations
prior  to  the commencement of adversarial
proceedings against a defendant. In addition, the
govermment denied that, at the time he directed
Goldstein to approach Taiseer, the prosecutor knew
Taiseer was represented by  counsel.  The
povernment arpued that the AUSA reazonably
belisved Weinbaum ceased representing Taiseer on
September 15, 1986. Thus, the argument procesds,
Taiseer had no attorney when he met with
Goldstein. The *537 povernment, however, failed
to present any evidence to support its factual
contentions or to rebut Weinbaurm's assertion that he
continued to represent Taigeer. It rested on its
legal contention that DR 7-104(AX1) did not apply.

In an order dated September 21, 1937, Judge
Glasser granted Taiseer's motion to suppress the
recordings and  videotapes. 678 F.Supp. 3%7
(E.DN.Y.1987). The government, he found, “was
clearly aware, by at least as carly as September 9,
1986, that [Taiseer] had retained coungel in
connection with thiz case™ 673 F.Supp. at 399,
He also determined that Goldstein was the
prosecutor’s “alter ego™ during his discussions with
Hammad, Accordingly, the court held that the
prosecutor had viclated DR 7-104{AX1) and
suppressed the recordings and videotapes secured
as a result of the violation.

The government moved for reconsideration on
Septeraber 28, 1987, and belatedly proffered the
AUSA's affidavit responding to Taiseer's factual
assertions. The district conrt denied
reconsideration without considering the affidavit,

Page 4

This appeal ensued, pursuant to 18 U.S.l‘.';‘. §3731

The government challenges  Judge Glasser’s
application of this ethical precept in suppressing the
recordings and videotapes of Taiseer Hammad's
conversations with  Wallace  Goldstein. The
povernment repeats the arpuoments it presented at
the suppression hearing, Specifically, it argues that
the Assistant United States Attomey could not have
violated DR 7-104(A)(1) because the provision is
inapplicable @ criminal investigations wmder any
circumstances, or, aliernatively, that DR
7-10KAX1) becomes cpetative only after sixth
amendment riphts have attached. The povemment
also contests the district court’s finding that the
prosecutor kmew Weinbaum represented Hammad
when he dispaiched Goldstein and that Goldstein
was his “alter #zo.” Finally, the government urges
that suppressicn i$ not available to remedy &n
ethical violation.

We decline 1o hold, as the povernment suprests,
either that DR 7-104(AX 1) is limited in application
to civil disputes or that it is coextensive with the
sixth amendment. MNor has the povernment
provided an adequate basis for reversing the able
district judge's determination, after the suppression
hearing, that the prosecutor knew Hammad had
legal representation or that Goldstein was his “alter
spo” We are mindful, however, that suppression
of evidence is an extreme remedy that may jmpede
legitinate investigatory activities, Accordingly, we
find, in this case, that suppression of the recordings
and videotapes constiluted an abuse of the district
court's discretion,

Rule DR 7-104(A)(1) of the American Bar
Asgociation's  Medel Code of Professional
Besponsibility governs relations between attorneys
and adverse parties they know are represented by
counsel. Tt provides:

" A. Duning the course of his representation of a

client a lawyer shall not:

!. Communicate or cause another to commupicate
on the subject of the representation with a party he
knows to be represented by a lawyer in that matter
unless he has the prior consent of the lawyer
representing such other party or iz authorized by
law to do 5o. -
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Model Code of Professional Responsibility DR
7-104(A)(1). Accordingly, lawyers are constrained
to communicate indirectly with adverse parties
through opposing counsel,

This restriction is not stattorily mandated. The
federal courts enforee professional responsibility
standards pursuant to their peneral supenvisory
authority over members of the bar. fn Re Smyder,
472 L5, 634, 645 n. &, 105 5.Ci, 2874, 2881 n. 6,
36 L.EdZ2d 504 {i983). In additicn, the Eastern
Distnict of New York, where this action arose, bas
adopted the Code of Profassional Responsibility
throngh Local Rule 2 of its Geperal Rules,

[1] - This circuit conclusively established the
applicability of DR 7-104{AX1} to criminal
prosecutions in “B3BUmited Staies v Jomil 707
F.2d 638 (2d Cir.1982). In Jamil, we held that
DR 7-104(A)(1) may be found to apply in criminsl
cases, .. to governmént attprmeys .. [and] to
non-aftorney government law enforcement officers
when they act as the alter ego of government
prosecutors.” 707 F.2d at 645 (citations omitted).
Even those courts restricting the rule's ambit have
suggested that, in approptiate circumstances, DR
T-10{AYN 1) would apply to cominal prosecutions.
See, g, United States v. Kewy, 645 F2d 1323,
1339 (9th Cir), cert. demfed 452 5. 920, 101
5.Ct 3059, 69 LEd2d 425 (1981); Liited Siates
v. Lemonakis, 485 F.2d 941, 954-56 (D.C.Cir.1973)
, cert denled 415 DS, 950, 94 5.0t 1586, 39
L.Ed.2d 885 {1984), Unired Srates v. Maszigh, 307
F2d 62, 6566 (2d Cir1962), revd on ether
grounds, 377 US. 201, 84 SCt. 1199, 12 L.Ed.2d
246°'(1964). Thus, the gevernment's contention that
DR T-1M{AXL) is “inapplicable o criminal
irrvestigations™ is mistaken.

[21 The applicabiiity of DR 7-104{(A)1} to the
investigatory stages of a criminal prosecntion
presents a closer question. The govermment asserts
the rule is coextensive with the sixth amendment,
and hence, that it rewains inoperative until the onset
of adversarial procesdings. The appellee responds
that several couns have enforced DR 7-104(A)(1]
prior to anachment of sixth amendment protections.
We find no principled basis in the rule to constrain
its reach as the povernment proposes; indeed, even

Page 5

& recent district court decision declining to apply
DR 7-104(A)(1) to the investigatory stages of a
prosecution conceded, “Those cowrts that have
found DR 7-104{A¥1} inapplicable o the
investigatory stage of a criminal prosecution have
not clearly siated the bases for those decisions.”
United States v Guerreric 673 F.Bupp. 1430, 1436
(5.0.4.Y.1987). Monetheless, we urge resiraint in
applying the ruls to criminal investigations to avoid
handcuffing law enforcement officers in their efforis
to develop evidence.

The povernment relies substantially on dicta from -
United States v. Vasguez, 675 F2d 16, 17 {2d
Cir. 1932} (par curfam ), where we suggested that
DR 7-104{A)1)s applicability to a criminal
investigation ~ “is  doubtful” More  recently,
however, In Jomil we observed that the question
remained open “whether DR 7-104{A)!) would
have been violated in this context..” 707 F.24d at
6d6. And we have intimated that similar practices,
such as  prearraignment interviews outside the
presency of defense counsel, may contravens DR
-104(AX1)  although they pass constitetional
muster. Lfited Statex v. Foley 733 F2d 45, 48
(2d Cir.1984), cert dewied 469 US. 1161, 105
5.Cr. 915, 83 L.Ed.2d 928 (1985).

I addition, contrary to the government's assertions,
at Ieast two district courts in this cireuit have
concluded that the rule applies irespective of the
sixth amendment. In United States v Sam Goody.
Ine, 506 FSupp. 380, 393-24 (E.D.N.Y.1981}), the
court initially rejected defendant's sixth amendment
claims but, in subsequent proceedings, Uhnited
States v. Som Geody, fnc, 518 F3opp. 1223,
122425 n. 3 (EDMNY.1981), appeal dismissed,
675 F.2d 17 (2d Cir.1952), found it “unethical for
the government to ‘*wire’ an Informant and send
him to one of the defendants' offices in an atternpt
to elicit incriminating statements aofer thal
defendant's attorney had presented himself to the
prosecutos and told him to deal with his clisnt only
through him {the attorney).”" {emphasis in original).
Thus, the 1ial judge expressly exiended the rule
beyond the confines of the sixth amendment.

Thereafter, in the lower court's Jami! decision,
Judge Weinstein of the Easiern Drstrict of Mew
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York exhaustively considered the government's
contention that DR 7-104(AX1) is coextensive with
the sixth amendment. He noted that several courts
have himted a thiz “unity” and treated the
Disciplinary Rule 25 litle more than an appendage
to the constitztionsl provision, without independent
impost in this context, United Stares v. Jamil, 546
F.Supp. 646, 655-58 (E.D.N.Y.1982), revid *83%
on other grounds, 707 F2d 638 (2d Cir.1983),

- See, e.g, Kennyp, 645 F2d at 1339 Lemonakis, 485
F.2d at 954-56. Such treatment, however, makes
the rmle soperfluois, and “is neither apparent nor
compelling.” 5456 F.Supp. at 637. The sixth
amendment and the disciplinary rule serve separate,
albeit congruent purposes.

The Constitution defines only the “minimal historic
safeguards” which cdefendants must receive rather
than the outer bounds of those we may afford them.
MeNabh v Lhnjted States, 318 U.S. 332, 340, 63
8.Ct, 608, 612, 87 L.Ed. E19 (1943). In other
words, the Constitution prescribes a floor below
which protections may not fall, rather than a ceiling
beyomd which they mey not rise, The Modsl Code
of Professional Responsibility, on the other hand,
encompasses the attorney's duty “to maintain the
highest standards of ethical conduct™ Preambie,
Maodel Code of Professional Responsibility {(1931).
The Code is desipned to safeguard the integrity of
the profession and preserve public confidence in
our system of justice. It not only delineates an
attorney's duties to the court, but defines his
relationship with his client and adverse parties.
Hence, the (Code secures  protections  not
contemplated by the Constitution.

Moreover, we resist binding the Code's applicability

to the moment of indicttaent, The timing of an
indictment's retern lies substantially within the
control of the prosecutor. Therefore, were we to
construe the rule as dependent wpon indicoment, a
government attorney could manipulate grand fury
proceedings to avoid its encumbrances.

The government contends that a broed reading of
DR 7-104(A)1} would impede  legitimate
investigatory  practices, In  particular, the
government fears career criminals with permanent *
house counsel” could immunire themselves from

Pags §

infiltration by informants. See Lofted Stares v
Fitterer, 710 F2d 1328, 1333 (8th Cir), cert
denied, 464 1.5, 852, 104 5.Ct 165, 78 LEd.Md
150 {1983); Farguer, 675 F.2d at t7; Cuerrerio,
675 F.Supp at 1436, We share this concern and
wonld not interpret the disciplinary rul¢ as
precluding  undercover investigations. Qur task,
accordingly, is imposing adegeate  safeguards
without ¢rippling law enforcement.

The principal question presented fo us herein is: to
what sxtent does DR 7-104{A X1} restrict the yse of
informants by government prosecutors prior to
indictment, but after 2 suspect has reteined counsel
in connection with the subject matter of a criminai
investigation? In an attempt to aveid hampering
legkimate criminal investigations by govemment
prosecutors, Judge Glasser resolved this dilsmima
by limiting the rule’s applicability “to instances in
which a sugpect has retained counsel specifically for
representation in  conjunction with the e¢riminal
matter in which he is held suspect and the
government has knowledge of that fact.”™ Hummad
678 F.3upp. at 401. Thus, he reascned, the ruly
gxempts the vast majority of cases where suspects
are unaware they are being investigated.

[3] While jt may bo true that this limitation will not
unduly hamper the povermmnent's ability to conduct
effective criminal investigations in a- majority of
instances, we nevertheless believe that it & unduly
restrictive in that small but persistent number of
cagses where a career criminal has retained “house
counsel” to représent him In conméction with an
ongoing fraud or ecriminal enterprise. This Court
kas  recognized that  prosecutors  have 2
responsibility to perform investigative as well as
courtroom-t¢lated duties in criminal matters, see
g, Barbera v. Smith 336 F2ad 96, 99 (2d
Cir.1987). As we see it, under DR 7-104(AX1), &
prosecutor s “aothorized by law" (o employ
legitimate investigative techniques in conducting or
supervising criminal investigations, and the use of
infarmants to gather evidence against a suspect will
frequently fall within the ambit of such
authorizatiot.

[4] Motwithstanding this holding, however, we
recognize that In some instances a government
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prosecutor may overstep the already broad powers
of his office, and in so0 doing, viclate the ethical
precepiz of DR 7-l04(A)¥1). In the present case,
the prosecutor issued a subpoena for the informant,
not {o secure his anendance before the grand jury,
but to create a pretense that smight help the
informant elicit admissions from a represented
suspect, Though we have no occasion to congider
the use of this technique in relation to unrepresented
suspects, see United States v, Mariing, 825 F.2d
754 (3d Cir. 1987), we believe that wse of the
techmique under the circemstances of this case
contributed to the informant's becoming that aiter
ege of the prosecutor. Conzequently, the informant
was engaging in communications proscribed by DR
7-104CAN 1) See Afassiah, 307 F2d 62, 66
{2d Cir.1962), rev'd on other grounds, 377 US.
201, 84 8.Cr. 1199, 12 LEd2d 246 (1564).
Therefore, we agree with Indge Glasser that the
prosecution viclated the disciplinary nule in this
case.

FN1. See afie ABA Standards Relating to
the Administration of Criminal Justice,
Standard 3-3.1{d) {"It is unprofessional
conduct for a prosecutor te secure the
attendance of persons for interviews by nse
of amy communication which has the
appearance or color of a subposma or
similar  judicial process unless the
prosecutor is authorized by law to do s0.”).

[5] Notwithstanding requests for a bright-ling rule,
we decline io list sll possible situations that may
violate DR 7-104(AX1). This dalineation is best
accomplished by  case-by-case  adjudication,
particularly when ethical standards are involved.
Ag our holding above makes clear, however, the use
of informants by govermment prosscutos in a
preindictment, non-custodial situation, absent the
type of misconduct that oeoumed in this case, will
generatly fall within the “aothorized by law”
exception to DR 7-104{A) 1) and therefore will not
ke subject to sanctions.

[6] On appeal, the government also claims that even
if thers was a vicltion of the disciplinary mle,
exclusion is inappropriete to remedy an ethical

Fage 7

breach. We have not heretofore decided whether
suppression iz warranted for a DR 7-104{A)(1}
violation. See, eg, Jamii, 707 F.2d at 646, We
now hold that, in lght of the vnderlying purposes of
the Prefsssional Fesponsibility Cede and the
exclusionary rule, suppression may be ordered m
the district court's discretion.

The exclusionary rule mandates suppression of
evidence garnered in contravention of & defendant's
constilifional rights and protections. See Mapp v
Ohifa, 367 U5, §43, 81 S.Ct. 16234, 6 L Ed.2d 1081
(1961). The rule is thus intended ‘to: deter
impropsr conduct by law enforcement officials,
United Siates v. Leon, 468 U8, 897, 104 5.CtL
3405, 82 L.Ed.2d 477 (1984); Stone v. Powell, 428
U5, 465, 96 S.Ct, 3037, 49 L.E4d2d 1067 (1976),
Terry v. Ohip, 392 US. 1, 88 S.Ct 1868, 20
L.Ed.2d 839 {i968); Efkins v. United States, 364
1.5, 206, 30 S.Ct. 1437, 4 L.Ed2d 1669 (1960);
preserve judiciat integrity by insulating the couris
from tainted evidence, United States v. Payner, 447
5. 727, 100 5.Ct. 2439, &5 L.Ed.2d 468 (1930);
Elkins, 364 1.5, 206, 80 3.0t 1437, 4 LEd2M
1669; Omstead v, United Stares, 277 115, 438,
469, 48 S5.Ct 564, 569, 72 L.Ed. 944 (1928)
{Holmes, §., dizsenting), and maintain popular trust
in the integrity of the judicial process, Uniied Stafes
v, Calondrs, 414 U8, 318, 357, 94 S.Cr. 613, 624,
38 L.Ed.2d 361 (1974} (Brennan, J., dissenting).
Anything short of exclugion, the Supreme Court
reasoned, would be *worthless and futile" in
securing the rule's goals. Mapp, 367 U.S. at 652,
£1 5.Ct. at 1630,

These same needs arise outside the context of
constitutional violations. “The prieciples governing
the admissibility of evidence in federal criminal
wigls have not been restricted . to thoge dayrjved
solely from the Constitution.” MeNabb v. United
States, 318 U5, at 341, 63 5.0 et 613, Hence,
the exclusionary rle has application o
govemmental misconduct which *841 falls short of
a constitutional tansgression,

Seme statuies require exclusion by their own terms.
For example, the povermment is precluded from
intreducing  into evidence any wire or ol
communication intercepted contrary to anthorized
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procedures. 18 US.C. § 2515, Other statutes have
been interpreted to  permit  exclusion  when
contravention of the statte interferes with a
substantial right, suck as prompt execution of a
warrant. See Commonwealth v. Cromer, 365 Mass.
519, 313 N.E.2d 557 (1974); W. LaFave and J.
lsrael, Criminal Procedurs, § 3.1, p. 146. Indeed,
suppression may &ven be ordered for violations of
administrative regolations. See Unired Srares v
Caceres, 440 U.S. 741, 99 5.Cr 1465, 3% L Ed.2d
733 {1979). In the instant case, we consider the
exclusionary rule's applicability to wvet amother
category of non-constitutional
transgressions-breaches of ethical precepts enforced
pursuant to the federal courts' supervisory authority,

For- half a century, the Supreme Court has
tecognized that “civilized conduct of criminal trials”
demands federal courts be imbued with sufficient
discretion to0 ensure fair proceedings, Nardone v
United States, 308 TS, 338, 342, &) S.Ct. 266,
268, 24 L.Ed2d 307 (1939} Thus, as Justice
Frankfurter observed, *[jludicial supervision of the
administration of criminal justice in the federal
courts tmplies the duty of establishing and
maintaining civilized stendards of procedure and
evidence.” MciNabb 318 US. et 340, 63 5.0t at
612, Suech standards constitute an exercise of the
courts' supervisory authority, MeNubb 318 U5 a
341, 63 5.Ct. at §13.

Specifically, the Supreme Cowrt has expressly
authorized federal counts to  exercise their
supervisory power o some  circumstances o
exclude evidence taken from the defendant by °
willful disgbedience of law,” * Payner, 447 1.5, at
735 n. 7, 100 8.Ct. at 2446 n. 7, quoting MeNabb,
318 US art 345, 63 S.Ct. at 615 (emphasis in
original), or “when the defendant asserts a violation
of his own rights,” Papmer, 447 U.5. at 734-35, 100
S5.Ct. at 244546, Other circuits have expressly
included suppression among the panoply of
remedies available 1o district judges for vielations
of DR 7-104(AX 1) Lhired Stotes v Killian, 639
F.2d 206 (5th Cir), cert denied 451 US. 1021,
191 S.Ct. 3G14, 69 L.EdZd 394 (1981), Llnited
States w. Durham, 475 F.2d 208 (7th Cir. 1973);
Unifed States v. Thomas, 474 F.2d 110 {10th Cir),
cert  denfed 412 U8, 932, 93 5.Cir 2758, 37

Pagu 8

L.Ed.2d 160 (1973),

In Thomas, the Tenth Circuit exclyded a defendant's
written statement obtained by a state  law
enforcement apent without the kpowledge or
consent of defense counsel. Specifically, the enuit
held that *onee a criminal defendant has either
retained an attorney or had an attomey oppointed
for him by the court, any statement obtained by
interview from such defendant may no¢ be offered
in evidence jfor any purpose unless the accused's
attorney was notified of the nterview..” Thomas,
474 F24d at 112 (emphasis added). Thus, the Tenth
Circuit not only permitted, but actally required
suppression of evidence violative of the ethicat
canon.

Shortly thereafier, in LDwurdiam, the Seventh Circuit
reached 2 similar conclusion, citing “ethical
questions™ concerning  statements taken “in the
abzence of retained counsel known to be
reprasenting the defendant on this criminal charge™
475 F.2d at 211, And more recently, in Kiflian,
the Fifth Circuit opined that “[sjuppression of the
staternents  would  probably hkave beem the
appropriate sanction in this case, were it not for the
refusal of the government ko use those statements.”
639 F.2d at 210,

Moreover, at least one district court in thiz cireuit
has relied upon this line of anelysis, exprossing

. willingness  to  exclode evidence pgameérsd in

contravention of the Rule. United Stater v. Howard,
426 F.Supp. 10687 (W.DMN.Y.1977). Thus, after
finding a constiutional basis to suppress the
defendant's  statements, the court altematively
refused to “allow this contested evidence to be
admitied at mial ... becaunse the government failed to
advise defendant's counsel of the continwed
interrogation *842 and refused to hesd counsels
directive that intetrogation should not procesd in
bis zbsence.” Howard 426 F.Supp. at 1072,

The govermment argues that other cliguits have
refised to suppress evidence for disciplinary rule
vidations. See, eg, United States v Sutton, §01
F.2d 1346 (D.C.Cir 1986);, United States v. Dobbs,
Tii F.2d 84 (Bth Cir 1983); Lemonakis, 485 F2d
941 (D.C.Cir1973), These cases, however, are
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inapposite because the courts never resolved the
exclusion issue. Rather, they held DR 7-104(AX 1)
was not violated, and, thus, the remedy question
NEVET arpse.

Accordingly, we reject the govemment's effort to
remove suppiession from the argenal of remedies
available to district judges confronted with ethical
violations. We have confidence that district courts
will exerclse their discretion cautiously and with
clear cognizance that suppression imposes a barrier
between the finder of fact and the discovery of
truth. See Efkins, 364 U.S. at 216, 30 S5.Ci &t
1443-44,

[7] Judge Glasser apparently assumed, as the
Thomas count implied, that suppressiocn is a
necessary consequence of a DR 2-104{A)1)
violation. Exclusion, however, is not required in
every case. Here, the povernment should net have
its case prejudiced by seppression of it evidence
when the law was previously unsettied in this area.
Therefore, in light of the prier uncertainty regarding
the reach of DR 7-104{A1), an exclusionary
temedy i3 inappropriate in thiz case,

Accordingly, we find the district court abused its
diseretion in  suppressing the recordings and
videotapes, and itz decizion is reversed.

C.A2 (N.Y.), 1988,

U5 v, Hammad

858 F.2d 834
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{Cite a5: 876 F_Supp. 265)

c

United States District Court,b.D. Florida,
Orlandg Division..

In re DISCIFLINARY PROCEEDINGS Governed
by Rule 2.04({d}, M D FlaFEnlss, REGARDING
John DOE, an Assistant United Stetes Attorney.

MNa. 92-122 MISC-J-106.

Feb. 26, 1993,

Disciplinary proceedings were commenced. A
three-judge panel of the District Court held that
local rule of professional conduct goveming
communigation with person represenied by counsel

~does oot apply W noncestodial communications

with  corporate  employess  during  erimninal
Investigations, including grand jury investigations,
that have not become formal proceedings initiated
by making of arrest, filing of complaint, or return of
Indictment.

Diisciplinary report rejected.
West Headnotes
[1] Attorney and Client 45 €-=32(12)

43 Attorney and Client
451 The Office of Attorney
451(B} Privileges, Disabilities, and Liabilities

43k32  Regulatipn of Professional
Conduct, in General

45Kk32(12) k. Relations, Dealings, or
Communications with Witness, Juror, Judge, or
Opponent, Mast Cited Cases
For local mle of professional eomchict goveming
cotnmuonication with person represented by counsel
to apply to communications with corporate

cemployes, It must be known that corporate

emplovee involved is managerial person or there
must be significant likeiihood that lawyer initiating
communication may seek to use employee's
stélement against corporation  In subsoquent

Page 1

proceedings. Wesl's F.5.A. Bar Ruole 4-4.3;
U.3.Lst.Ct.Rules M.I» Fla., Rule 2.04{c).

[2] Attorney and Client 45 €=32(12)

45 Antorney and Client
451 The Office of Attomey
451(B} Privileges, Disabilities, and Liabilities

45k32 Begulation of Professiemal
Conduct, in General

45k32(123 k. Relations, Deziings, or
Communications with Witness, Juror, Judgs, or
Opponent. Most Cited Cases
Local rule of professional conduct goveming
communicaticn with person represented by counsel
does not apply to noncustodial commumications
with  corporate  employess  during . criminal
investigations {incloding grand jury investigations)
that have not become formal proceedings initiated
by making of arvest, filing of complaint, or veturn of
indictment, e¢ven though prosecutor knows that
corporate counsel is acting in matter for corporation
and employes to be interviewed may have
information that ¢ould be used against corporation.
West's F.5.A Bar Rule 4-4.2; U5 Dist.Cr.Bules
M D Fla., Rule 2.04(c).

{3] Attorney and Client 45 €232(3)

45 Anorney and Client
451 The Office of Attorney
45I(B) Privilepes, Drisabilities, and Liabilities

45k32  Regulation of Professional
Conduct, in General

45k32(2y k. Standards, Canons, or
Codes of Conduet, Most Cited Cases
Local rule of professional conduct berrowing and
adopting Florida Bules of Professional Conduct is
not adoption also of opiniens of Ethics Committee
of Florida Bar or even the decisions of the Supreme
Court of Flovida interpreting those rules; while
those opinions are highly persuasive, district cournt
must retain right to interpret and apply rules in
federal setting, which responsibility and authorily
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may not be abdicated to state  system.
U.5.Dist. Ct.Rules d.D.Fla., Rule 2.04().

Befere MOORE, Chief Judge, and HODGES and
SCHLESINGER, District Judges.

OPINION

Under Rule 2.04(d)(2) of the rules of this court,
whensver a grievance commiitee of the count
reports that there i5 a probable cause to befieve that
a member of the bar has been gnilty of
unprofessional or unethical condoct, the Chief
Tudge iz obliged ta constitute a thees judze court to
hear and deterroine the maiter. This {5 such a case
and we sit az a three-judge coutt. We have
decided, however, on the basis of the committes
report zlone, ™1 that no further proceedings are
warranted, Yet, because the issue presented is one
that is likely to recur in this district as it has
elsewhere, we wyite to explain our decision for the
benefit and future guidance of rhe Middle Districr
bar.-

FN1. The rule contemplates ihar,
ordinarily, when the grievance committes
makes a finding and report of probable
cause, gn order to show cause 5 entered
and a confidential evidentiary hearing is
condicied after the accused member of the
bar is given an oppontunity to respond to
that order.

Rule 2.04{c), M D.Fla.Rules, provides that “the
professional conduct of all members of the bar of
this court .., shall be governed by the Model Rules
of Professional Condoct of the American DBar
Association as modified and adepted by the
Supreme Comt of Florida to  govem  the
professional behevior of the members of The
Florida Bar,” The ABA Modsl Rule involved in
this case is Rule 42, modified and adopted in
Floride as Rule 4-4.2. See Rufer Regulating The
Flaride Bar, 494 5024 %77, 1065 (Fla. 1985). The
Florida rule provides:

4-4.2. Communication with person represemted by
cotnrel. In representing a chient, a lawyer shall not

Page2

communicate about the subject of the representation
with a [party] person the lawyer knows e be
represented by another iawyer in the matter, unless
the lawyer has the consent of the other lawyer [or is
authorized by law to do sof.

+367 The bracketed language appears in the ABA
Model Rules but not in the Florida rules, Thus, in
Florida, “party” was changed to “person,” and the
phrass *“ur is authorized by law to do so™ was
deleted,

The issue preseated i3 whether Rule 442 s
violated by an Assistant United States Attomey who
{a) interviews or causes an ageot 10 interview the
employees of a corporation which is (b) the subject
of an on-poing grand jury Invesfigation and 1s (g}
represented by counsel comceming the subjest of
that investigation but {d} such counsel is not given
notice and has not consented to the interview of the
corpotate employees,

The facts, as reported by the grisvance commiltes,
are these, During thy course of a prand jury
investigation of the activities of a corporation,

an Assistant United States Atomey directed faderal
law enforcement agents o interview a gecretary
employed by that corporation. The corporation
was then represented by counsel employed with
respeet to the subject of the mvestigation and this
fact was known te the Assistant United States
Attoraey, The corporation's lawyer was ot
notified of the impending Interview and did not
consent to it. When telephoned by the agents, the
seergtary agreed to the interview and invited the
agenis to her home. On arrival the agents asked the
secretary whether or not she had an attomey.
When she responded in the nepative, the agents
informed her that she had a right 1o have an attomey
present, including the attorney for her corporate
eraployer if she so desired. She declined and
proceeded 10 answer the agents' guestions {which
related to certain computer codes used in her work).
The interview was completed in about ten minuees.

FN2. The anonymity of all persons will be
prestrved  given the natre of the
proceeding and the explicit provision for
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confidentiality contained in Rule 2.04(d},
M.D.Fla.Rules.

Later, a booldeeper employed by the corporation
was also approached by the agents under direction
of (he Asgistant United States Atomey, apain
without the knowledpe or consent of corporate
coutisel. When questioned by the zgenis the
bookkeeper informed them that she did not wish
be interviewed and that was the end of the
conversation.

The comment following Florida Ruole 242
contains, in pertinent part, the following passage
(494 50.2d at 1065-1066):

in the case of an organization, this rule prohibits
communications by a lawyer for one party
concerning the matter in representation with persons
having a managerial responsibility on behalf of the
organization and with any other person whose act or
. omigsion in connection with that matter may be
imputed to the organization for purposes of eivil or
criminal MHability or whose statement may constitute
an admission on the part of the otganization. If an
agent or employee of the organization is represented
in the matter by his or her own counsel, the consent
by that counssl to a2 communication will be
sufficient for puwrposes of this rule. Compare rule
4-3.4{f). This rule also covers any person, whether
or not a party to a formal proceeding, who is
represented Dy counsei concerning the matier in
question,

{!] Here, one of the defenses urged before the
grievance committee by the Assistant Ukited States
Attomey was that the subjects of the interviews-the
secretary and the bookkeeper-were not mapagerial
employees nor were their statements likely to be
imputed to the corporation or {0 constitute an
admission on the part of the corporation. The
grievance committes concluded, however, and we
think rightly se, that the ultimgte legal effect or
adrnissibility of statements taken from employees is
not the appropriste standard by which to measure
‘the propriety of a prosecutor's contact with
corporate employees. To predieats application of
Rule 4-4.2 on what a court uliimately rules on these
issues-a mling which may well depend in part on

Page 3

other facts not jmown at the time of the
communication in  guestion-would create an
unworkable standard by which attomeys would be
required to govern their conduct. We think instead,
in kesping with the comment fellowing Rule 4-4.2,
that the e should apply when it is known that the
corporate employes involved is a managerial peison
or thepe is any significant likelihood that the lawyer
initiating the communication*268 may seek to use
the employee's statement against the corporation in
subsequent proceedings.

[2] That brings us, then, to the broader question of
whether Ruls 4-4.2 has any application at all to
government lawyers econducting (or directing)
non-custodial interviews of corporate employees
during the nvestigative process before the initiztion
of ¢riminal procesdings but at a time when the
prosecutor knows that corporaly counsel i3 acting in
the matter for the corporation and the employee to
be interviewed may have information that could be

used against the corporation. 7

FN3. The grievance commitiee concloded
in this instance that because the employees
were approached for information relating
to their work, any statements by them
arguably could be admissible in esvidence
against the corpotation  under  Rule
201(d)(2XD), F.RE. citing Wifkinson v,
Carnival Criise Line, Inc, 920 F.2d 1360,
1564-67 (llth Cir.i991). Following the
standard previously discussed, therefore,
the committee concluded that Rofe 4-4.2
applied regardlsss of the reswles of the
communication, 1e.,  whether any
statements were actually obtained which
could have been wused . mgainst the
corporation, We take the same approach.

While that izsue is new both to this count and to the
Eleventh Circuit, it has been decided slsewhere on
several occasions™* The most racent opinlon at
the circuit level is the Tenth Circuit decigion in
United States v. Ryans, 903 F2d 731 (10th
Cir.1990), cert. demied, 498 U.S. 835, 111 S.Ct
152, 112 L.Ed2d {18 (1990). The court in Rrans
recognized that at least three circuits-the D. C.
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Circuit in Enfted Srares v Lemonokis, 435 F.2d
941, 955 (D.C.Cir.1973), cerc denled, 415 US.
O80, o4 S.Ct 1585, 39 L.Ed2d BEBS (1974) and
United States v, Swuiton, 801 F2d 1346, 1366
(D.C.Cir.1986); the Eighth Circuit in United Stares
v Fitterer, 710 F.2d 1328, 1333 (%th Cir.1983),
cerl, denled 464 U8, 852, 104 S.Ct 1635, 78
LEd2d 150 (1983); and the Ninth Circuit in
. United States v. Kemmy, 645 F.2d 1323, 1339 (9th
Cir.1981), cert denied, 452 U.S. 920, 101 S.Ct.
3059, 69 L.Ed.2d 425 {1981}have all held that the
so-called anti-contact rule simply does not apply in
the case of a» non-custodial interrogation which
ocours jn a crimingl investigation that has not then
tipensd into formal criminal proceedings such as
the making of an atrest, the filing of a complaint or
the return of an indictment, Id. at 735-736., The
Ryans  court further noted thet three other
cirpnits-the Fifth, the Seventh and the Tenth-have
all held that the rule either doss or may apply to 2
custodial, pre-indictment interview of a defendant
in the absence of and without the consent of connsgel
(United States v. Kitlian, 639 F.2d 206, 210 {5th
Cir. 19813, cert. demiad 451 US. W21, 101 3.C
3014, 6% LEd2d 3%4 (1981} United States v
Daarham, 475 F.2d 208, 211 (7th Cir.i973), and
United States v. Thomes, 474 F.2d L10, 112 {10th
Cir.1973), cerr. denfed 412 115, 532, 93 5.Ct
2758, 37 L.Ed2d 160, {1973)); and only the
Second Cirpuit has purported to apply the mle in g
non-custodial, pre-indictment sewing. United Srates
v Hammad 858 F2d 834 (2d Cin1988), cers
denied, 498 UL5. 871, 111 5.Cc. 192, 112 L.Ed.2d
154 {1990} fd at 736, The Ryany couri then held
{903 F.2d at 739):

FMN4. Most of the decisions involve the
predeceseor of Rule 4.2 of the ABA Model
Rules of Professional Conduct (1983),
namely the comesponding provisions of
DR 7-104(AX1) of the ABA Model Code
of Professional Responsikility {1970).

We most disagree wilh the Hammoed opinion's
interpretation of the mle. We are not convinced
that the language of the rule calls for ite application
to the investigative phase of law enforcement. In
contrast to DR T-104(A)2), which prohibits a

Fage 4

lawyer representing a client fiom glving advice to 2
“person” who is mot represented by counsel, DR
7-104(A3(1} prohibits communications with a
party.” Black's Law Dictionary defines paity as “&
litigant, or a peson directly interested in the subject
matter of a case.” Moreover, the mile concems a
lawyer's conduct “[dJuring 1he course of his
representatton of a client,” and is limited to
comimumication “on the subject mafrer of the
rzpresentation™ with a pary represented by counsel
“in that matter.” Although the Code does not
defing these terms, the rule appears to contemplate
an adversarial relationship bebween Lidigents,
whether in a criminal or a civil setting. This

© interpretation  is  comsistent with the policies

underlying the disciplinary rule and the ethical
canon from *269 which it derives. We agree, for
example, with the District of Columbia Circuit's
concinsion that the contours of the “subject matter
of the representation” are uncertain during the
investigative stage of the case, and therefore less
susceptible to the damage of “ariful” lagal questions
which the disciplinary mle is designed in pat o
avoid. See Lemonakis, 485 F.2d at 956.

We choose to follow the Tenth Circuit's decigion in
Ryans, as well as the other circuits that have
reached the same result, and we hold that Rule 4-4.2
does not apply to non-custodial commumications
with  corporate  employees during  criminal
investigations (including grand jury investipations}
that have not become formal proceedings initiated
by the making of an atrest, the filing of a complaint
or the return of an indichnent. In so holding we
recognize, 43 pointed out eatlier, that the Florida
formulation of the ethical rule is broader than the
ABA Model Rule 4.2 in that “person™ was
substituted for “party,” and fthat the qualifying
phrase “or is authorized by law to do s0™ was
deieted. Mevertheless, we believe that the other
references in the rule to “representing a clent” in
celation to communications concerming “the subject
of the representation” and made “in the matter,” all
contemplats, as the court held in Rvans an
adversarial relationship between litigants, not a
mere investigation. As one state court has zaigd:

The -weightiest of all arguments against the
appellant’s position [that Model Rule 4.2 applies in
an investigative setting] is the one based upon
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simple common sense, [f the law were as the
appellant urges it upon us, there could be little
effective  investigation of any sophisticated and
organized criminal enterprise. A successful case,
for instance against insider trading om Wall Street
may depend upon hundreds of confidential
interviews of employees, many of whom will insist
upen anonymity. It would be difficult o maintain
anonymity if the boss's lawyer were present at the
interview. .

In re Criminal Bwestigation Moo 13, 82 Md.App.
609, 573 A.2d 51, 55 (19900,

3] Wa are also mindful of the fact that the
Commitiee on Professional Ethics of The Flerida
Bar has issuzed an opinion to the effect that Rule
442 i3 applicable 1o federal prosecutors (s
conglugion with which we agree), but other portions
" of that opinion might be read as being inconsistent
with the result we reach here. See, Florida Bar
Ethics Opinion 90-4, July 1[5, 1590 {1990 WL
446959}, Specifically, that opinion states:
The Committee acknowledges the potential
problems mised [by the Govemment], but believes
that Rule 4-4.2 can be applied in a manne: that
minimizes or eliminates those concems. In covert
inveatigation simations, for sxample, applying the
rule according to it express tenms should not
impade most covert investigations. A Justice
Depariment attormey's knowledpe that a petson is
represented in connection with a particular matter is
tequired before the rule is mggered. [n the case of
an undercover investigation, it seems unlikely that
the typical suspect will be represented with respect
to that particular matter because at that tirae he or
she usually will not be aware that there is a "matter,”
The memorandum also taizes the concern that
career criminals will retain “house counsei™ in en
effort to wse Rule 4-4.2 to frusirate investigations.
The Committee believes that a relatively small
number of criminals have “houss counsel™ on
permanent retainer; with respect to those few wha
do, it can be argued that the rele would not be
triggered -until the suspeet refecred the particular
matter in question t¢ hig or her “hewse counsel.”

That the mle should net impede “most” coven
investigations, or the fact that “a relatively small

Page 5

number of ¢riminals have ‘house counsel* ¥, is to
us an unsatisfactory interpretation and result.
Government lawyers, and the courts and other
lawyers for that matier, need and are entitled to
have a bright line in this area separating ethical
fromi unethical behavicr. Thus, to the extenl oor
holding today is inconsistent with Florida Bar
Ethics Opinion 90-4, we choose not to follow that
opinfon FN5

FN3. We do not regard the provisions of
our  Rule  2.04{c), M.DFlaRules,
bortowing and adopting the Florida Rules
of Professional Conduet, as an adoption
alsp of the opinions of the Ethics
Committee of The Florida Bar or even the
decisions of tha Supreme Court of Florida
interpreting:  those  mles.  While  the
opinicns of the Committee and of the
Supreme Cowt of the stats- are highly
persiasive, this ¢ourt must retain the night
to interpret and apply the rules i the
federal sefting. That responsibility and
authority may not be abdicated to the state
system. C.f. fn re Wilkes, 494 F.2d 472,
47475 (5th Cir.1974).

*2H The report of the grisvance committee in this
instance is rejected and no funher action will be
taken by the covrt in this proceeding.

LONE and ORDERED.

M.D.Fla., 1993,
In re Digciplinary Proceedings Regarding Doe
£76 F.Supp. 265

END OF DOCUMENT
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H
Briefs and Other Related Documents

United States District Court, N.D. {l)inols, Eastern
: Division.
UNITED STATES of America,
¥,
Bamey WARD, George Lindemann, and Marion
Hulick.
No. 94 CR 453,

Aug. B, 19595,

Defendant moved to suppress certain tapes and
statements on the grownd that the government
obtsined them in viplstion of the local rule of
professional conduct prohibiting  lawyesrs  from
vommunicating  with  represented  parties.  The
District Court, Marovich, J, held that: (1)
assuming without deciding that the anticontact ruie
applies o preindictment, nencustodial
communications, government's undercover taping of
defendant in meetings with ancther suspect fell
within “antherized by law™ exception te the rule;
{2) assuming without deciding that the anticontact
rale  applies to  preindiciment, noncustodial
cotamunications, meeting between Assistant United
States  Attomey, who knew that defendamt was
represented by counsel, and defendant to discuss
defendant’s  cooperation  options  with  the
government viclated the rule; and {3} assuming that
the Assistant United States Attorney's meeting with
defendant violated the antivontact rule, suppression
was not the proper remedy,

Motion denied,

West Headnotes
(1] Attorney and Client 45 €=32(12)
45 Attorney and Client

451 The Office of Attorney
 451(B) Brivileges, Disabilities, and Liabilities

el = Ll L

Page |

45k32 Regulation of Professional
Conduct, in Genetal

45k32(12) k. Relations, Dealings, or
Communications with Witness, Juror, Judge, or
Opporent. Most Cited Cazses
Locsi nHe of professiona! conduct and its
predecessor prohibiting contact with represented
parties apply only to attorneys. ULS5.Dist.Ct.Rules
N.DIU., Professional Condoct Rule 4.2; Code of
Prof.Eesp., DR 7-104(AY1).

[2} Attoroey and Clieni 45 €~32(12)

45 Attormey and Client
451 The Office of Attomey
451(B) Privileges, Disabilities, and Liabilittes

43k32  Regulation of Professional
Conduct, in General

45k32(12) k. Relations, Dealings, or
Comnunications with Witness, Juror, Judge, or
Opponent. Most Cited Casez
Broad application of local rule of professional
conduet prohibiting attorneys from commmunicating
with represented parties would have potentiaily
drastic impact on legitimate and necessary tactics
involved in the investigation of crime.
U.5.Dist. CRules M., Professional Conduct
Ruls 4.2

[3] Attoroey and Client 45 €=32(12)

45 Aporey and Client
451 The Office of Attomey
451(B) Privileges, Dizabilities, and Liabilities

45k32  Regulation of Professionat
Conduet, in General

43k32(12) k. Relations, Dealings, or
Comnmmications with Witness, Juror, Jodge, or
Opponent. Most Cited Cases
Assuming without deciding that the local rule of
prefessional conduet prohibiting sitorneys from
contacting  tepresented  perties  applied to
preindiciment, nencustodial communication,
governments undercover taping of defendant in
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mestings  with  another  spspect was  legitimate
investigatory tactic that fell within the “authorized
by law™ exception ta Ihe anti-contact nile
UADist.Ct.Rules NW.I, Professional Conduct
Rule 4.2

[4] Attarney and Client 45 €=32(12)

45 Attormey and Client
4351 The Office of Attorney
451(B) Privileges, Disebilities, and Liabilitizs

45k32  Regolation of  Professional
Conduct, in General

45k32(12) k. Relations, Dealings, or
Communications with Wimess, Juror, Judpe, or
Opponent. Maost Cited Cases
Assuming without deciding that the local rule of
professional conduct prohibiting  attorneys from
contacting  represented  parties  applisd
praindictment, noncustodial comimunication,
mecting between Assistant United States Attomney,
who knew that defondant was represented by
counsel, and defendant for the purpose of
confronting defendant with the evidence against him
and discussing his cooperation cptions viclated the
anti-contact  rule.  USDistChReles NI,
_ Professional Conduct Rule 4.2,

[5] Criminal Law 110 €52394.1(2)

119 Criminal Law
110XVII Evidence
11OXVIIT) Competency in General
110k3%4 Evidence Wrongfully Obtained
110k394.1 In General

1106394, 1(2) &, Wrongful Mode of
Frocurement. Most Cited Cases
Assoming that preindictment, noncustodis]l meeting
tetween Assistant United States Attorney and
defendant viclated the local rule of professional
conduct  probibiling  afomeys  from  contacting
represented parties, suppression of the evidence
against defendant was not the appropnate remedy in
light of the unszettled namre of the law in this area
and the fact that defendant voitmtarily chose to
continze to speak with the atomey and the FEI
agent who accompanied him. U.S.Dist.Ct.Rules
N.DLIN., Professional Conduct Rule 4.2,
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[6] Aftorney and Client 45 €=32{12)

45 Attormey and Client
45] The Office of Anarnsy
45I(B) Privileges, Disabilities, and Liabilities

45k32 Begulatiom of  Professional
Conduct, in General

45K32(12) k. Relations, Dealings, or
Compminications with Witness, Juror, Judpe, or
Opponent. Most Cited Cases
It 15 best to maintain narrow reading and cautious
approach to local mile of professional condoct
prohibiting attorneys from contacting representad
parties. 1.8Dist. CtReles N.ILOL, Professional
Conduct Rule 4.2,

[7] Attorney and Client 45 €=32(12)

45 Attormey and Client
451 The Office of Attotney :
A5[(B} Privileges, Dizabilities, and Liabilities
45k32  Regulation of Professional
Conduct, in General
45k32(12) k. Relations, Dealings, or
Communications with Withess, Juror, Judgs, or
Opponent, Most Cited Cases
Local anti-contact rmule or substantially similar
provision is widely accepted ethical limitation cn
communications with represented parties found in
almost all jurisdictions. 1.8.Dist.Ct.Rules N.IDLIIL,
Professional Conduct Rule 4.2

*1001 Jarmes B. Burns, United States Attomey,
Steven A, Miller, Susan Cox, Assistant United
States Attomeys, Chicago, IL, for U.S.

Vigtor 1, Roeco, Gordon Altman Butowsky Weitzen
Shaley & Wein, New York City, Gregory C, Jones,
Carclyn MoNiven, Grippo & Elden, Chicago, IL,
for Barney Ward.

MEMORANDUM GPINION AND ORDER

MARQYICH, District Judge.

In this opinion, the Court addresses one of the
remaining motions filed by Defendants in this case.
Defendant Barmmey Ward has moved to suppross
what the Court will label the 1992 Tapes and the
1994 Statements, Ward's motion is not premised
on a violation of the Constimtion. Instead, Ward
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secks suppression on the oovel ground thet the
Government obtained the {992 Tapes and the 1994
Statesnents in violation of Rule 4.2 of the Rules of
Profesgional Conduct for the Northem District of
Ilinois. Rule 4.2 provides:

Dwring the course of representing 2 client 3 lawyer
shall not communicate or cause ancther to
communicate on the subject of the representation
with a party the lawyer knows to be represented by
ancther lawyer in that matter unless the first lawyer
has obtaingd the prict consent of the lawyer
representing sueh other party or as may otherwise
be authotized by law.

. Ward's contention  that  Assistant United States
Aftorngy  Steven Miller viclated Rule 4.2 raises
issues not yet addrassed by the Seventh Circuit or
any other court in the Circuit. For the reasons set
forth below, the Cowrt will deny the motion to
suppress and finds no basis to held an evidentiary
hearing.

BACKGROUND

For purposes of this motion, the Court has
considered the vardous affidavits tendered by the
parties conceming the contacts befween the
Goverrrnent, Ward and counsel for Ward prior to
his indictment. The following repregents a
saumimary of the facts contained within those
affidavits. MNotably, the Govemment argues that,
even assuming the truth of the facts asserted by
Ward, the Government has not violated Rule 4.2
and suppression is not warranted.

On March 4, 1992, FBI Special Agent Peter Cullen
telephoned Barney Ward at hiz home m Brewster,
Mew Yok According toe *1402 Ward, Cullen
" informed him that the United States Attorney's
Office for the Northem District of lllinois was
investigating an alleged scheme involving the
deliberate killing of horses to defraud insurance
companies. Cullen told Ward that an individual
named Thomas Burns had been arrested in February
1991 for the killing of a horse named Sirestwise,

Cullen asked guestions about Burns, also known as
Tim Ray in the indictiment. Ward answered thoss
questions. Ward states that Cullen told him that he
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wes not a target of the investigation. Cullen also
asserts that st this time Ward was oot viewed as a
suspect or target of the investigation. Ageat Cuilen
asked Ward if he would speak to agents in person.
Ward told Cullen that he would get back to him.
Ward states that he intended to ecomsult with his
attorney before agreeing to an in-petson interview.

Ward asserts that he then consulted with bis
attomey, Victor J. Rocco. Rocco egreed to contact
Agent Cullen. Apent Cullen indicates that he
received a call on Margh 4, {992, from Andrew
Heine who indicated that he represented Ward.
Beyond this communication, Cuilen has no record
of Heine ever contacting him again,

On March 9, 1992, Rocoo phoned Agent Collen and
informed Cullen that he represented Ward. After
describing the nature of the investigation and noting
that AUSA Steven Miller was supervising it, Agent
Cullen told Roceo that Ward was not a target of the
investigation. According to Rocco, Cullen stated
that the Government’s interest in interviewing Ward
was to obtain cotroboration of certain facts about
Thomas Bums. Rocco concluded the conversatlon
by indicating that he would talk to Ward and get
back to Cullen.

According to Rocco, he contacted Agent Cullen
again on March 10, 1992, Agent Cullen does not
indicate in hiz affidavit any phone call from Rocco
on March 10, 1992, As asserted by Rocco, he told
Cullen that Ward had apparently already answered
the pertinent questions. He also told Agent Cullen
that he was unwilling to allow Ward to be
interviewed directly by other government agents.
Ruoceo suggested that the government wonld need a
subpoena to speak with Ward. Roceo Amther states
that he told Agent Cullen that the Government was
not o communicate with Ward and that eny
communications regarding the investigation should
be handled through him.,

According ta Agent Cullen, he never informed
AUSA Miller about hiz contact with Rocco or
Heine. Further, Cullen siates that he first received
information indicating Ward's alleged involvement
in the crimes under investigation in Jupe 1927V
At this time, Paul Valliers, a target of the
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" investigation, revealed in an interview that Ward
had arranged for him o hire Burns 1o kill his horse.
In addition to Valliere and Apent Cullen, AUSA
Miller and Anton Valukas, counsel for Valligre,
were also present at this interview. By the time of
Valliere's revelation, Agent Cullen indicatzs that he
had forgetten about his contact with Victor Rocco
due t¢ the massive rature of the investigation.
Prior to Valliere's statements implicating Ward, the
Goveriment contends thet jis investigation did not
focus on Ward because their principal cooperating
witness, Burns, had steadfastly denied that Ward
had any involvement in the maiters under
investigation.

FML. In a supplemental submission to the
Court, Defendant produced an Ilinois
State Police investigative report dated
January 23, 1991. That report notes that a
confidenttal  source  suspected  the
possibility of Ward's involvement in a
herse killing for George Lindemann in
December 1990, Defendant arpned that
thiz report, produced by the Government in
discovery, indicates that Ward was a target
long before June 1992, Defendant Ward,
however,  failed to indicate when this
report came into the Government's hands,
in  respense o the  supplemental
submission, the Government has tendered
the affidavit of Agent Cullen who says that
he has never read this report and that it was
produced to the FBI in January 1995, The
Cowt finds no basis to comclude that this
investipative report has any bearing on the
moticn tG supprsss,

The [992 Tapes

As part of Valliere's agrecment to cooperste in the
investigation, he agréed to sorreptitiously record
conversations with Ward, Gn June 5, 1992,
Valliere recorded a telephone conversation with
Ward, Valliere also recorded two move
conversations with Ward *1003 oo October 3§,
1992, and Movember 20, 1992, Roceo maintaing
that he was pever contacted by any representative of

A agt Wt 1)
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communicate with Ward. These three taped
conversations are the 1992 Tapes Ward seeks to

suppress,

The 994 Statements

On February 16, 1994, AUSA Miller, and Special
Agent Cullen, accompanied by four other FBI
agents, showed up at & trailer camp in Wellington,
Florida, where Ward was staying while competing
in a horse show in the area. According to Ward,
AUSA Miller informed him that he was a target of
the investigation and told him that the Government
planned to indict him in the immediate ffure.
Ward asserts that AUSA Miller told him that the
Guvernment's case was overwhelming and that the
purpose of the meeting wes for him to consider his
cooperation options. Ward states that he told
AUSA Miller that he was represented by counsel
that his counsel had spoken to Agent Cullen on his
tiehalf. Ward asseriz that Cullen denied speaking
te his attomey.

Cullen states that until Ward mentioned the name,
he had forgotten about Victer Foceco, Culien does
not indicate whether he told AUSA Miller about his
regollection. Apent Cullen states that after Ward
mentioned Rocco's name, Ward was asked whether
he wished to continue to speak with AUSA Miller
and Cullen, Ward stated that he would talk to them
and the interview continued. On July 26, 1994, the
grand jury indicted Barmey Ward on charges of
conspiracy, wire fraud, mail fraud and obsiruction
of justice.

DISCUSSION

The Supreme Court has recognized, albeit in a
different context, that “{f]ederal courts have an
indepandent interest in ensuring that criminal trials
are conducted within the ethical standards of the
prafession and that legal proceedings appear fair to
all who observe them.” Wheat v United Stores, 486
LS. 153, 160, 108 S5.Ct. 1692, 1697-93, 1K
L.Ed2d 140 (1983) (granting district courts
substantial lalitude in resclving potential conflicts

the Government to seek his  permission to of interest due te multiple representation of
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defendants in criminal proceedings). Defendant
Ward argues that AUSA Miller orchestrated a
clandestine campaign to obtain admissions from
Ward despite knowing that Ward was represented
by coinsel, Ward contgnds that the 1992 Tapes
and the 1994 Statements must be suppressed as a
sanction for AUSA Miller's violation of Rule 4.2,
The Government has aken the position that (1} the
bulk of authority doss not support application of
Rule 4.2 to pre-indictment investigations, (2) even
if Rule 4.2 applies, AUSA Miller did not violate it,
and (3) even if AUSA Miller did violate Rule 4.2,
. suppression of the evidence s not the proper
remedy. The precise issues before this Court are
{1} whether Rule 4.2 applies to federal prosecutors
pripr to indictment in the context of non-custodial
contacts with represented persons and, if so, (2)
whether AUSA Miller viclated the Rule in this case
such that suppression is the proper remedy.

Before we address these issues, a brief comment on
the history aod purpose of Rule 4.2 is recessary.
Bule 4.2 and its predecessors have existed since
1908 but only recently bave defense attomeys urged
that the anti-contact rule should apply in ¢riminal
procsedings te bar cerain contacts by prosecutors,
Gricvance Commitiee for the Southern Divevict of
New York v. Simeis, 48 F.3g 640, §47 (2d Cir.1993)
(considering application of Rule 4.2 to defense
attorney's contact with represented co-defendant).
Ameng the many justifications for such rules is the
nzed to protect “a defendant from the danger of
being iricked into giving his case away by opposing
counsel's artfully crafted gquestions.” Unived Stares
v Jamdl, T F2d 638, 646 (24 Cir.1983}
Notwithstanding this significant policy goal, tha
Stmels court concluded thet the origin and scope of
the anti-contact proviston reveal that it is peimarily
r rule of professional Courtesy. In Simefs, the
Second Circult preceded its careful review of the
history of DR 7-104(A)} 1} with the following wise
admonition: “The conceded power of the federal
distiict courts to supervise the conduct of attomeys
should not be used as a means o substantially alter
federal criminel law practice.” Simels, 48 F.3d at
644, With this in mind, we proceed to analyze
Ward's arguments.

*1004 [1] Defendant Ward places tremendous
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reliance on an earlier Second Circuit case, United
States v. Hammod 358 F.2d 33 (2d Cir.1988),
cert. denied 498 U5, 87, 11t S.CL 192, 112
L.Ed2d 154 (1990). As far as this Court's research
discloses, Haommad represents one of the only
opinions finding that a presecutor had violated DR
7-104CAN1Y, predecessor of Rule 4.2, See also
Simels, 48 F3d at 649 {“It is significant that since
Hommad neither this Court nor any reported
district court decision <ongidering an alleged
viclation of DR 7-104({A)(1} has found that the Rule
had been violated.”} Even in the Hammad opinion
upon which Ward relies, the Second Circuit refused
1o suppress the evidence obtained through that
violation.

Since Hommed appears to be the ooly major
cpinion finding a violation, a brief review of the
Recond Cirepit's holding in that case {3 in order. In
Hammad, the prosecutor isyued a subpoena to an
informant, “not to secure his attendance before the
grand jury, but to create a pretense that might help
the informant elicit admissions from a represented
suspect.” 858 F.2d at 840. Although both Rule 4.2
and its predecessor DR 7-104{A){1) epply only to
atormneys, the Second Circuit rsasoned that the
prosecutor’s use of a sham sobpotna rendered the
informant the proseutor's alier ego. 4 Az a
resalt, the  Sgcond  Circuit  found  the
communications prohibited under the Rule.

Befors reaching this conclusion, however, the
Hammad court congidered the close question of
whether and to what extent DR, 7-104(A})(1) applies
in the investigatory stages of a criminal pregecubion,
The Govermment argusd, as it dosa bere, that the
anti-contact rule is coextensive with the Sixth

Amendment and thus is not effective until initistion .

of formal adversary proceedings-preliminary
hearing, indictment, information or amatgmment.

Several courts before and after Hammad have
adopted this view. See, e.g, United States v. Powe,
% F3d 68, &% (9th Cir.1993); United States v.
Ryans, 903 F.2d 731, 740 (10th Cir), cert. denied
498 U.S. g55 111 S.Ct 152, 112 L.Ed2d 118
{1990); Lhited Stares v. Suton, 301 F2d 1348,
1366 (D.C.Cir L986); Linited States v Firerer, 710
F.2d 1328, 1333 (Bth Cir), ceri. demied 464 US,
852, 104 S.Ct. 165, 78 L.Ed.2d 150 (1983); United
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States v. Kenny, 645 F.2d 1323, 1332 (9th Cir.),
. cert. denfed, 452 US. 920, 101 5.Cr 3059, &%
L.Ed2d 425 (1981); United Stater v. Infelize, 173
F.Supp. 93, 94-95 (N.D.[1L.1991) (Williams, J.).F"2

FM2. The Seventh Circuit, howsver, has
not taken a position on the epplication of
Rule 42 or its predecessor 1o
pre-indictment, non-custedial settings. In
custodial settings, the Seventh Circuit has
suggested that 2 pre-indictment interview
of & suspect in the absence of retained
counsel “raisefs] ethical questions™ under
DR 7-104{AX1). Lluited Stotes
Durkam, 475 F.2d 208, 211 {7th Cir.1973),

[2] These courts typically base. their holdings on
two major themes. First, the courts quite correctly
foresee the potentially drastic impact of a broad
application of Rule 4.2 on legitimate and necessary
tactics involved in the investigation of crime. See
eg, Fyans, 903 F.2d at 739, Second, the courns
often intetpret the use of the term “party” in DR
T-104(A31) to  require formal  adversary
proceedings bafore the rule apphies. 7 Jo

FN3. DR 7-104{A) 1) provides that:

(A} During the course of his representation
of a client a lawyer shall not;

{1} Communicate or cause spother o
communicate oh  the subject of the
representstion with & party the lawyer
knows to be represented by a lawyer in that
matter unless he hag the prior consent of
the lawyer representing such other party or
is authorized to do so,

In keeping with these reswictive interpretations of
DR 7-104{A)(1), the commentary to ABA Model
Rule 4.2 explains that: .
[Clommunications  with  represented  criminal
suspects  prior to  imitiation of formal judicial
proceadings as part of a noncustedial investigation
by government agents or with informants generally
are not considered subject to the anticontact mle.
The rationale is usually that the rule is coextensive
with the accosed's Sixth Amendment right to

Page &

connsgl, and that the contact is within the “
auvthorized by law” exception. '

Annotated Model Rules of Professional Conduct
Bule 42 cnt, (1992). Several commentaters also
have concluded that the anti-contact*1005 rule was
not intenided to apply to the investigatory activities
of prosecutors and law enforcement officials. See
L. Ray Paiterson & Thomas B. Metzlofi, Legal
Ethics: The Law of Professional Responsibility 109
(3d ed. 1989) {“Almost surely drafters of the Rule
[CR 7-10d{A)1) ] did not contemplate its
applicetion to prosecutors.”); Bruce A. Green, A
FProsecutor’y  Communications  with  Defendonts:
What are the Limits?, 24 Com. L. Bull. 283 (1938)
(same); Richard Uviller, Evidence from the Mind of
the Criminal Suspect: A Reconsideration of the
Currend Rufer of Access  and  Restroing, 87
Colum.L.Rev. 1137, 1176-83 (1987) (argning that
the anti-contact rule was designed for civil-litigation
and its adversarial setting).

A host of questions plagues any attempt to apply
Eule 4.2 or its predecesser to prosecutors in the
pre-indiciment, non-custodial setting present in this
case. Who iz the proseeutor's clisnt? 13 the
profecutor acting 83 an advocate or merely a
supervising investigator? What is the sulfect of the
mpresentation  at  this stage of a criminal
investigation? When does & person become a
party™ under the Ruls? [3 it proper for a coutt to
apply Rule 4.2 when the courts bave struggled to
craft a delicate balance between the needs of law
enfprcement and the constitutional protections
afforded by the Fifth and Sixth Amendments?
What does “authorized by law* mean? No court
has offered an extensive analysis of these difficuit
questions. As will become apparent, this Court
need not provide all the answers to resplve
Defendant's motion. ¥

FM4. If therz is be national voiformity in
this area, this Court believes it can only
come through the Scpreme Court's
exercise of its rule-making power to craft a
wiform rule for federal criminal
prosecutions. Of course, as the Second
Circuit pointed out in Simels, such a rle
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would be subject to Congressional veto
under the Rules Enabling Act. See Simels,
48 F.3d at 644 n. §; 28 L.5.C. § 2074,
As this Court well knows, the rule-making
process in the area of criminal proceduie is
& lang and difficult one.

In its attempt to address a few of these difficult
quesiions, the Hammad court reasoned that the ©
Constinition  defines only the ‘minimal historic
safeguards' which defendanis st receive rather
than the cuter bounds of those we may afford them.”
. Hammad, $58 F.2d st 339 (quoting MeNabh 4,
United Stotes, 318 U5, 322, 340, 63 5.C1 08,
612-13, §7 LEd. 819 (I943)):  While
ackmowledging the  potential  impact  on
investigations of ¢rime, the Second Cireuit found
nothing on the face of the Rule that constrained its
reach to that of the Sixth Amendment right to
counsel. fd at 838B. Tha court noted that the
Mudel Code of Professional Responsibility =
encompasses the attommey's duty to ‘maintain the
highest standards of ethical conduct.” ™ fd at 839,
The Second Circuit thus found that the Code ©
secres protections not contemplated by the
Constitution.” §& Of course, the dilemma then
became to balance these protections with the unique
and well-established role of federal prosecutors in
the investigation of crime.

In its resolution of this dilemma, the Hammad cowrt
expressed several limitations on the use of the
disciplinary rule. The Second Circuit expressly
noted that it “would not interpret the disciplinarmy
rule as  precluding undercover investigations.”
Hammad 858 F.2d at 839 Furthermore, the
Second  Circuit  explained that under DR
" 7-104{AX]1), “a prosecutor is ‘authorized by law’
to employ legitimate investigative technigues in
conducting or supervising eriminal mvestigations,
ang the use of informants to gather evidence against
a suspect will frequently fall within the ambit of
such authorization.” Id

The Hammad court's holding that DR 7-104{A)1)
applies to pre-indictment, non-custodial conacts
with represented persons has not resulted in any
further findings of a viclation of the rule. Even in
the Second Circuit, the courts have generally

rage ¥ of i)

Pege 7

concluded that the contact was suthorized by law as
a legitimate investipative technique. See Simefs, 48
F.3d at 649 (citing cas#s). In practice, then, the
broad exceptions to the rule noted in Hommad may
aperate to swallow the Rule itself except in perhaps
the most egragions instances of misconduet.
Consequently, the results in the Second Circuit do
not differ in practical terms from the resuli reached
in thoss circuits where the courts have concluded
that the “no contact” rule simply was not meant to
apply to prosecutors *1006 in the pre-indictment,
non-custadial stage of criminal investigations.

This Court finds itseif in substantial agreement with
thise courts finding that tha abit-contact rule was
not ment to apply to pre-indictment non-custodial
contacts with a meptesemted party.  While
substantial authority supports this view, we will
proceed to analyze Ward's arpuments assuming that
the Rule does apply. If, operating under this
assumption, the Cowt concludes thaf suppression s
an inappropriate remedy for any asserted violation
then we npeed not answer the more difficult
questions presented in by the ambiguous language
of Rule 4.2,

Rule 4.2 is not entirely identical t¢ DR 7-104(A)1)
and obe can argue that at least one of these
differcnces supports a broader interpretation - of
Rule 4.2, In that regard, we note that the
commentary to Rule 4.2 indicates that the “[f]his
rule also ¢overs any person, whether or not a perty
to a formal proceeding, who is repressnted by
counsel concerning the matter in question.” One
could read this statement #% undermining soms
aspects of the logic underlying the numerous court
holdings finding that the rule does not apply to
pre-indictment coptacts, As stated above, these
decisions have reasoned hat formal proceedings
must be initisted in order B the predecessor ©
Rule 4.2 to come into play. This comment calls
that assumption inte questich when Rule 42
applies. In addition, this comment weakens the
argument that prier to the initiation of formal
proceedings, the criminal suspect is not a “party”
within the meaning of the Rule, This ambiguity,
among others, informs and supports our decision to
proceed on the assumption that Rule 4.2 applies.
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-[3] Assuming that Rule 4.2 applies in the
pre-indictment, non-custodial selting presented in
this case, we must now analyze first whether the
facts indicate AUSA Miller's awareness of Ward's
represented status and whether the contact at issus
falls within the “authorized by law™ exceplion to
Rule 4.2. As to the first question, the record dves
not clearly indicate that AUSA Miller lmew Ward
had retained counsel in conjunction with the fraud
invastigation at the time the 1992 Tapes were made,

Assoming that Miller did kmow that Ward was
represented by counsel at the time of the 1992
Tapes, the Goverpment arpues that the undercover
taping of Ward in meetings. with Valliere falls
within the *authorized by law™ exception to Rule 4.2
. This Court agrees, In reaching this conclusion,
thizs Court finds iself in accord with the cases
recognizing that undercover taping of suspects
doring the investicatory stage of criminal
procesdings is precisely the kind of legitimate
investigatory tactic that even the Hammad eourt
found permissible, Hammad 858 F.2d at 839; see
also United Srates v DeVillfo, 383 F.2d 1185, 1192
(2d Cir.1993). While we need not rule out the
possibility thal a prosecuter ¢oild abuse this tactic
in an attempt to interfere with a sospect’s
relationship with counsel, we do not find any
showing of such an attempt in thia case with respect

1o the 1992 Tapes, FH3

FN5. Upon request of the Court, the
Government tendered preliminary
transcripts  of the challenged taped
conversations, Having reviewed those
transcripts, the Court finds ne suggestion
that the Government abused iis authority to
investigate the matiers charged in the
indictment,

[4] Mext, we consider the 1954 Statements made by
Ward upon AUSA Miller's visit to his triler a few
months before Ward's indictment. The Court finds
this ineident far more trouvblesome. Rule 4.2 would
appear to prohibit AUSA Miller from proceeding
with any communication with Ward afier he stated
that he had an attorney. {Given that the stated
purpirse of this meeting was to confront Ward with

fﬂEEJUl 11

FPage 8

the allegedly overwhelmimg natore of the evidence
apainst him and to discuss his cooperation optiens,
the danger for Ward of uncounseled communication
with the Government is readily apparent. Couple
this danger with the power of the prosecutsr to
control the timing of the indictment and the
triggering of constitutional protections which would
prohibit such contact and the potential for prajudice
and abuese of power increeses. In confrast to the
covert’ use of nformants, the Court finds the
balance of competing interests weighs in favor of
prohibiting  ovent contacis with represented parties
for the purpose of discussing cooperation with the
Government. Asseming *1007 Rule 4.2 applies,
the Cowt would consider AUSA Miller's contact
with Ward in violation of ths Rule.

[5] Having deemed the contact a violation of the
Rule, the Court must consider whether suppression
is the proper remedy. The Hommad court
considered suppression a proper remedy, but left its
use to the discretion of the district couwrt. At the
time AUSA Miller confronted Ward and to this day,
a substantial body of law exists which leads to the
conclugien that his conduct was proper. At the
very least, no court in this circuit, and few, if any,
courts in other jurisdictions had affimatively ruled
that similar conduct violated any ethical prohibition,
Considering the unsettled state of law in this area
and that Ward voluntarily chose to continue to
speak with AUSA Miller and Agent Cullen, the
Court finds suppression inappropriate tn this case,

[6] In reaching this conclusion, we have attempied
to evaluate and account for the numerous competing
policies that Rule 4.2 seeks to balance. We are
also mindful of recent holdings in other areas of the
law that supgest that 2 “federal judge cannot [and
should not] punish the prosecutor at the expense of -
the law-abiding public.” LUnited States v Van
Engel, 15 F3d 623, 632 (7th Cir.1993), cert.
denied, 511 U8, 1142, 114 S5.Ci 2163, {23
L.Ed.2d 886 (1994). In keeping with this view and
the admonition of the Simels court, we find it best to
maintain a narrew reading and cautious appioach to
Enle 4.2,

[7] Rule 4.2, or a substantially similar provision, is
a widely accepted <¢thical limitation on
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communications with represented parties found in
almest all jurisdictions. Wonetheless, its impact on
Ederal prosecutors retnains unclear. i the Rule is
to operate with any force and if it is to offer any
guidance to federal prosecutors, 2 uniform standard
is necessary. MNotwithstanding this need, this Court
cannot rewTite the Rule to provide the clarity and
uniformity that is currently absent.

While on the subject of uniformity, the Court notes
that the Department of Justice has promulgated a
regulation coverng the subject of communication
with represented parties. See 28 CFR. pt. 77, 59
Fed Reg. 39,910 (1934). While thizs regulation
" represents a moderation of the vigws expressed by
then Attorney Genetral Thomburgh in his infamous
memorandum, it still contains broad staternents
regarding the power of the Justice Department to set
ethical standards for ite attorneys and to exempt
them from application of contrary standards, The

regulaticn  also  indicates that the Department’

generally will serve as the disciplinary body and
gives notice of the Department’s intent to displace
state and federa]l mles of ethical conduct. The
regulation does not apply to the conduet in this case
because it had not yet tzken effect, but we do find a
few points notewarth}r.mﬁ

FM6. For more recent discussion of the
conflicts ipherant in the anti-comtact rule
and divergent opinions of courts and
comumnentators, see Amy R, Mashbum, A
Clackwork  Ovange Approach to  Legal
Ethics: A Conflicts Perspective on ithe
Regudation of Lawyers by Federal Courts,
E Geo. J. Legal Ethics 473 (1995
Neals-Erik William Delker, Ethicy and the
Federal  Prosecutor: The Confinuing
Conflict over the Application of Model
Rule 42 1o Federal Attornges, 44
AmUL.Rev. B3% (1995), Eoger C.
Cramton & Kisa K Udell Stare Erfies
Rules ond  Federal Prosecutors: The
Contraversies Over the Anti-Contact and
Subpoena  Rules, 53 UPinLRev. 2%i
(19592).

Setting aside the debate about the impact of this

TFHEs 1vuL il
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teguletion and the anthority of the Justice
Drepartmient to enact it, this regolation would appear
ta probibl AUSA Milkr from communicating with
Ward a3 he did in this case. Specifically, the
commentary to the final rule notes that the
Department has settled on a general policy
{embodied in changes to the WUnited States
Attomneys' Manual) of prohibiting overt contacts
with represented targets of ¢rimvinal investigations.
Seg 59 Fed.Reg. 39927-23. The regulation iiself
states that:

An altorney for the povernment may not initiste or
enpage in oegotiations of a plea agreement,
settlement, statutory o non-statutory  imumunity
agreement, or other disposition of actual or
potential ¢timinal charges .., or sentences or
penalties with a represented person ... who the
attorney for the government knows is represented
*1008 by an attorney withowt the consent of the
alomey representing such person....

28§ CFR. § 77.8. While one can epgage in
word-play to argue that & discussion of cooperation
options does not fit precisely within this provision,
it is apparent to the Court that the policies
wnderlying Rule 4.2 and thig new regulation would
eounsel against AUSA Miller's cootact with Ward
as it ooeutted in this case.

I the absence of Seventh Circuit suthority on this
issue, this Court is confronted with an impressive
number of opinions persuasively reasoning that
Rule 4.2's substantially identical predecessor does
not sod should not apply to pre-indiciment,
non-custedial contacts by prosecutors ot undercover
informants, As we have noted, those opinions are
not entitely satisfactory but we cannot ignore them.
In light of this substantfal body of authority, the
limited authority supporting Defendant’s position is
insufficient to cause the Court to hold affirmatively
that Rule 4.2 does apply to such contacts. En any
event, asswming the Rule does apply in this case, the
Court would not find suppression warranted.
Accordingly, Defendant's motion to suppress the
1992 Tapes and the 1994 Statements iz denied.

CONCLUSION
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" For the reasons set forth above, the Court denies
Deferidant Ward's motion to suppress.
N.DUIL, 1995,
1.8 v. Ward
895 F . Supp. 1000
Briefs and Other Related Documents (Back to top)
* 1:94cr0433 (Docket) (Jul. 24, 1994)
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C

: Supreme Conet of New Mexico.

In the Matter of G. Paul HOWES, Esq., An
Attorney Admitted to Practice Before the Coutts of
the State of New Mexico.

Mo. 23414,

May 21, 1997.

Attorney discipline proceeding was brought. The
Supreme Court held that: {1) duty of Assistant
United States Attorney (AUSA) to refrain from
communicating  with a  represeated  criminal
defendant was not subject to argument, and thus
finding of violation of disciplinary rule was not
precluded on basis of advice AUSA received from
chief and-deputy chisf of felony section; {2) AUSA “
communicated” with represented dsfendant by
listening o him after defendant called; (3)
communications wers not authorized by law; {4)
Suprernacy Clanse did not peeclude disciplins: and
{5) appropoate sanction was public censure.

Censured.
West Headnotes
[1] Attorney and Client 45 €=37.1

45 Attorney and Client

431 The Office of Attormey

 45I(C) Discipline

45k37 Grounds for Discipling
45k3%1 k. In General. Most Cited

Cases
Disciplinary mle providing that subordinate lawyer
does not violate the Rules of Professional Conduct
if that lawyer acts in accordance with a supervisory
[awyer's reasonable resolution of an  arguable
question of professional duty must be réad in
connection with rule which directs that a lawyer is
bound by the Rules notwithstanding that the lawyer
acted at the direction of another person, &nd rule is

RS L

Page 1

not meant to  immunize  attomeys  from
aceountability for their misconduct. SCRA 1986,
Ruleg 16-502, subds. A, B.

[2] Atiorney and Client 45 €38

45 Aftorney and Client
451 The Dffice of Atterney
45KC) Discipline
45k37 Grounds for Discipline

45k38 k. Chammcter and Conduct. Most
Cited Cases
Doty of Assistant United States Attornay (AUSA)
to refrain from communicating with a represented
criminal defendant was not subject to argument, and
thos finding of violation of disciplinary ruie was not
precluded on basis of advice AUSA received from
chisf and deputy chief of felony section, and, in any
event such advice did not provide excuse where
AUSA wesz not gseeking advice as to his ethical
obligations to defandant and to the public defender,
and any passing consideration of these dutiss which
may have arisen was secondary to the primary
question of how to obtain admissible evidence from
a defendant. SCRA 1986, Rules 16402, 16-502,
subd. B.

[¥] Attoreey and Client 45 £737,1

45 Attomey and Clism
451 The Office of Attomey
451(C) Discipline
45k37 Grounds for Discipline
45k37.1 k. In Geneml. Most Cited
Cases
Within rule stating that subordinate lawyer does not
violate the Rules of Profsssional Conduct if' that
lawyer acts ih accordance with a  supervisory
lawyer's reasonmable resolution of an arguable
question of professional duty, attormey’s employer,
even though that employer may be an attomey or an
amm of the United States govemnment, cannot create
an “arguable qoeestion of prefessional duty™ by the
simple mechanism of unilaterslly declaring that a
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particular rile of conduct is burdensome and should
not apply to its employees. SCRA 1986, Rule
16-502, suhd. B.

[4) Attorney and Client 45 €235

45 Attorney and Client
451 The Cifice of Attomey
43I(C) Discipline
45k37 Grounds for Discipline

- 43k38 k. Character end Conduct. Most
Cited Cases
Within rule providing that lawyer shali not
communicate with represented party without other
lawyer's consent, lawyer “communicates” with a
represented party when he willingly listens fe what
that person has to say, and thus Asgistant United
States Attorney (AUSA} wiolated nale when, after
criminal defendant initfated telephone calls to him
and detective, AUSA did not contact defendant's
attormey and encowrsged defendant to talk o him
and detective withoot advice of defendanrs
attorney. SCRA 1986, Rule 16-402.

[5] Attoroey and Client 45 €38

45 Attorney and Client
451 The Cifice of Attorney
45I(C) Discipline
45k37 Grounds for Discipline
45k38 k. Character and Conduct. Most
Cited Cases
Even where a government attorney's actions do not
violate constitutional standardz zo as to require
- suppression of evidence in criminal case, they may
siill be in wviolstion of diseiplinary rules, such as
rle prohibiting communication with represented
party. SCRA 1936, Rule 16-402.

[4] Attorney and Client 45 €=37.1

45 Attorney and Client
451 The Office of Attomey
451(C) Discipline
45k37 Grounds for Discipling
45k37.1 k. In General. Most Cited
Cases
Conduct of attorney could not be excused, for
disciplinary purposes, by rule of jurisdiction in

lﬂ-ﬁl.--l\.ﬂ. L

Page 2

which he acted, where rule was not adopted until
after the conduct in question. SCRA 1986, Ruls
16-803.

[7] Attorney and Client 45 €38

45 Attorney and Client
451 The Office of Attorney
45KC) Discipline
45%37 Grounds for Discipline
45k38 k. Character and Condoct, host
Cited Cases

‘Comumunications by  Assisrant  United  States

Attomey (AUSAY with represented party were oot
authorized by law™ so a1 to be pemmissible under
diseiplinary rule on ground that Congress has
authorized the Attomey General to direct and
supervise the corduct of Department of Justive
(DOTy prosecotors and  that AUSA  acted in
compliance with DOJ policies; general enabling
statutes do not authorize the DO to issoe policies
or regulations that absclve its attomeys from tha
responsibility to comply with ethical regulations
promulgated by the coutts granting them their
licenses and - responsible for their condoct as
officers of the court. 28 U.S.C.A. §§ 515z}, 516,
533, 547; SCRA 1926, Rule 16-402,

[8] Attozney and Client 45 €35

45 Attomey and Cliemt
451 The Giffice of Atterney
45KC) Discipline
45k37 Grounds for Discipline
45138 k. Character and Conduet. Most
Cited Cases

States 360 €—15.67

360 States
3401 Political Status and Relations
360I(B) Federal Supremacy; Presmption

360k18.67 k. Professions. Most Cited
Cazes
Supremacy Clause of United States Constitation did
not prechude New Mexico Supreme Cowt from
enforcing Mew Mexico's Rules of Prefessional
Conduct concerning communication with
representad party against Assistant United States
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Attorney (AUSA) acting within his official duty, as
no federal law required him to carry out his duties
in an unprofessional manmer. U.S.C.A. Const. Art,
6, ¢i. 2; BCRA 1936, Rule 16-402,

[%] Attarney angd Client 45 ©=59.8(1)

43 Attorney and Client
451 The Office of Attormey
451{C) Discipline
45k59.1 Punishment; Disposition

45459.8 Public Reprimand; Public

Censure; Public Admonition
45k59.3(1y k. In Geperal. Most
Cited Cases '
(Formerly 45k58)

Public censure was warranted for conduoct of
Assistant United Staies Atorney {AUBA) in
impropetly  commmunicating  with  represented
defendant, thowgh defendant initiated contact and
despite contention that AUSA was simply eaught in
a dispute between the federal government and the
state bar associations, where contacts accurred on
several occasions, some of them after defendant’s
attorney bhad ohjected, and AUSA refused to aceept
ar recognize the wrongful nature of his conduct, and
had substantial experience in the practice of law.
SCRA 1936, Rules 15-402, 16-304, subd, A.

%161 *313 Virginia L. Ferrara, Chisf Disciplinary
Counsel, Albuquerqus, Ray Twohig, Special
Assistant Bar  Counsel,  Albuquerque, for
Disciplinary Board,

Department of Justice, Eric H. Holder, Jr., Charics
F. Flynn, W. Mark Mebcker, Washington, DC,
Robert I. Gorence, Albuquerque, for Respondent.

OPINION

FER CURIAM:

This matter came before the Court following
disciplinary proceedings conducted pucsvant to the
Rules Governing Discipline, 17-101 to 17-3i6
MMRA. Pursuznt to Rule 17-316, G, Poul Howes
requested that we review the recommendation of the
" disciplinary board that he be publicly censured for
several violations ~ of the Rules of Professional
Condact, 16-10% to 16-8305 WMRA. Because of
the significant questions of law involved and the

LH&M'I‘UL L

Page 3

existence of an issue of substantial public interest,
we requested briefs from the parties. After a
thorough review of the record of these procesdings
and the arpuments and briefs submited, we adopt
the recommendation of the disciplinary board.

FACTS

In early August 1988, Billy Wilson (Wilson) was
shot and killed in an apartment house in
Washington, D.C. On August 23, 1988, Danyl
Smith (defendant) was arested for this murder and
subsequently gave a lengthy videotaped statement
to polics, in which ke admiited being ot the scena of
the murder but claimed that the murder had actually

been committed by a Larry Epps.

Public Defender Jaime 5. Gardner was appointed to
ceprosent defendant, and respondent, who was at all
material times an attomey licensed by this Court,
represented the United States. At the tima of tha
events giving rise to the charges in this case
{November 1988} respondent practiced Iaw as an
Agsistant United States Attorney (AUSAY in the
Superior Court of the District of Columbia persuant -
to the authorization of the United States Aftormey

General under 28 USC § 517. /1

FNLl. 28 USC § 517 directs that “the
Solicitor General, or any other officer of
the Deparment of Justice, may be sent to
any State or district in the United States to
attend to the inferests of the United States
in a suit pending in & court of tha Unitad
States, or in a court of a State, o to attend
to any other interest of the Unfted States.™

On Avgust 24, 1988, defendant appeared for
presentment i the Superiar Court of the District of
Columbia and was ordered held without bond until
a preliminary heating eould be held. On
September 6, 1988, respondent moved the court to
release defendant on his own recognizance pending
further investigation of the case. Prior to
defendant’s release, respondent indicated to the
public defender that he would like to speak with
defendant about the case; however, she refused
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permission unless respondent was willing to offer
her client complete immumity, which he was not
willing to offer.

Between Septernber 26 and October 5, 1988,
defendant  comtacted Distdct  of Columbia
Metropolitan Police Detective Donald R, Gossage
(detective) on  several occasions and mede
. statements to him about the Wilson murder and two
cther murders. The detective told respondent about
these statements. Respondent had no  personal
experience with a defendant who contacted police
to discuss his own case, but office policy permitted
him to deal with witnesses who were represented by
counsel in other cases without notifying their
altorneys. Respondent discussed the situation with
the chief of the felony section, who told him 1o
advise the detective that if **182 *314 defendant
were to initdate further contact with the detective,
the detective could listen but rthat he was not to
initiate eontact with defendant. There was no
discussion about whether to notify the public
defender. Respondent relayed the message to the
detective and told him as well to make notes of
anything defendant might say, so that any
inconsistent  sfatements could be used for
impeachment purpeses,

The public defender first learned of these contacts
with her client through testimony presented at his
preliminary hearing oo Qetober 5, 1988, Probable
cause was found to charge defendant with the
murder of Wilson, and he was remanded to custody
“and  ordered held without bond. Defendant's
attorney complained in open court about the
contacts with her client made withoot her
knowledge and asked the court o issue a directive
that there be no furher contacts with defendant.
Bespondent stated that be expected no further
contacts with defendant but added that “if he wants
to call us, we will take his call™ The court issued
no directive but observed on the record that the
public defender would undoubtedly instruct he:
client that such contacts were not in hig bast interest,

Between October 5 and HNovember |, 1988,
however, defendant continuaed his efforts to contact
the detective from the jail. He left messages for the
detective on his beeper and even spoke with him on

Page 4

several cccasions regarding the Wilson murder and
the other two cases {whergin he was not charged
and, therafore, not represented by counsel)
Respendent was aware that defendant was talking -
gbout the Wilsen murder to the detective but did not
notify the poblic defender or obtain her permission
for the detective to discuss the case with her client.

On Movember 18, 1988, tha detective was in
respondent’s office working with him on the Wilson
murder case when respondent himself received a
call fom defendant on  his  private line,
Bespondent had never given his private number to
defendant, although he had given it to the datective.
At respondent's request, the detective listened i on
an extension. Although defendant was advised that
ha did not have te speak with defendmnt and the
detective and that his lawyer would not be happy,
he proceeded to talk about the Wilson case for
approximately six minutes while respondent and the
detective listened and took notes. Defendant calied
back about ten minutes later and spoke with
respondent and the detective for another fifieen
minutes, although he was again reminded that the
public defender wonld be unhappy with him. At
the conclugion of this call, the detective. agreed to
visit defendant at the jail. Although respondent’s
notes indicare that defendant now was focusing
almost exclusively on the Wilson murder, the public
defender was advized neither of the calls nor of the
impending visit with her client.

The detective had been advised by respondent that
because defendant was initisting the calls, the
constinntipnality and the voluntaniness of the
statements were established and that he should “let
Darry! talk™ but refrain from posing questions of his
own. After the call to his own office and the
appointment for the detective to visit persomally
with defendant, respondent consulted with the chief
and deputy chief of the felony section, who advised
him that the detective should take a parmer with
him to the jail and give defendant hizs Miranda
wamings before proceeding with the interview.

While the deputy chief recalled that there may have
been some discussion of the ethical proprieties of
commuaicating directly with defendant, the chief of
the felony section acknowledged in his testimony
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that his primary concetn in advising respondent was
whether the evidence would be constitutionally
admissibie. The deputy chief did not recollect that
respondent advised either himself or the chief that
ke had personally spoken with defendant. It is also
clear from the record that the chiefs advice as to
any ethical considerations was more directed at the
cootacts the detective was having with defendant
rather than to any calls respondent might be
receiving. The chief acknowledeed that his
understanding of the miles regarding professional
responsibility would probably not have affected his
advice, because he “didn't think the D.C. bar rules
had much to say abouot how the police behaved.™

On Nevembet 21, 1988, the detective and a parmer
visited with defendant at the fail and **143 *315
gave Miranda warnings, but defendant refused to
sign the form because, he szaid, it would make his
lawyer angry. The meeting was terminated,

- On Movember 25 or 26, 1988, respondefit received
four more collect calls from defendant from the jail,
all of which he accepted He raminded defendant
that his artorney had already complained to the
epurt about his contacts with representatives of the
government but permitted defendant ko continue to
speak with him nonetheless. Respondent asked no
questions but listened to everything defendant had
to say. While his notes again indicate that
defendant was now speaking only of the Wilson
murder, respondent did not advise defendant's
attorney of these calls,

Defendant was indicted for the morder of Wilson on
December 8, 1938, The public defender
subsequently sought to have defendant's statements

to respendent and the detective suppressed andfor .

the indicoment dismissed on  the basis of
prosecutorial misconduct. The motion was denied
by written order dated July 10, 1939, but the jodge
teferred  the matter of respondents possible
viplation of DR 7-104 of the Code of Professional
Responsibility ™2 o the District of Columbia
Board of Professional Responsibilicy.

FHZ. At all relevant times, Rule
7-104{A) 1y of the Code of Professional

Al WL L

FPage 5

Responsibility in the Disirict of Columbia
read as follows:

“During the course of his representation of-
& client a lawyer shall not communicate or
cause ancther o commuaicate on the
subpject of the representation with a party
he knows to be represented by a lawyer in
that maiter unless he has-the prior consent
of the lawyer representing the other party
ar is authorized by law o do so.”

At all relevent times, Rule 16-402 of the
Rules of Professional Concduct in Wew
Mexico read as follows:

“In representing a client, a lawyer shall not
communicate about the subject of the
representation with a party the lawyer
knows to be represented by another lawyer
in the matter, unless the lawyer has the
consent of the other lawyer or is authorized
by law o doso ..

The prohibiticns ¢omtained in the Rules are
essentially identical. -

"The Board of Professional Responsibility for the

Dristrict of Columbia at that time had disciplinary
jurisdiction over any attorngy who engaged in the
practice of law in the District of Columbia or & pro
hac wice basis, but in 1938 the relevant rule did not
apply to an AUSA practiving pursuant to 28 USC §
517. For this reason, the case was referred to the
office of New Mexico's disciplinary counsel in May
1950,

Rule 16-805, NMBA subjects a lawyer admitted to
practice in MNew Mexico te the disciplinary authority
of this Court, even though he or she may be
enpaged in prectice elsewhere. Buoth respondent
and Ris employer, the United States Department of
Justice (DOJ), filed federal suits challenging this
Cowt's juriediction to conduct this disciplinary
proceeding. Both suits were resolved in favor of
this court's jurisdiction. See fn re Dpe 301
F.Supp. 478 (D.CN.M992) and Uhnited Stales v
Ferrarg, 847 F.Supp. 964 (D.C.D.C.1993), of'd 54
F.3d 825 (App.D.C.1995). These opinions have
discussed some, but not all, of the legal principles
we now address,

The hearing committes and the disciplinary hoard
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congloded that respondent had violated Rule 16-402
by directly communicating about the schiect of the
representation with a party he koew to be
represented by ancther lawyer in the matter without
the consent of the other lawyer and without
authorization of law to do so. The committes and
- the board panel alse concluded that respendent had
viclated  Rule  16-304(A) by  Knowingly
communicating with defendant through the
detective and by knowingly asslsting and inducing
the datective to communicate with defendant.

The issues raised by respondent in his appeal are (1)
whether be was entitled to rely on the edvice of his
supervisor and thus should be excused for amy
vialation of Rule 156-402 under the provisions of
Rule 15-502(B); (b} whether he “communicated™
with defendant within the meaning of Rule 16-4{2;
{e) whether any communication that oceerred was *
avthorized by law;” (d) whether hiz actions were
guthorized under federal Constimtional principles
that override Mew Mexico's Rules of Professional
Conduoct and {e) whether, even If a viclation
occurred,  disciplinary  action  sheuld bhe taken
against him.

**E64 *316 DISCUSSION

L. The applicability of Rule 16-502(B) to
- respondent's actions.

[11[2] Respondent first argues that New Mexico's
Eule {6-502(B) should control the resolution of this
case. This rule states that “a subordinate lawyer
does not viclate the Rules of Professional Conduct
if that lawyer acts in accordance with a supervisory
lawyer's reascnable resolution of an arguable
question of professional duty.” 1L i3 respondent's
contention that he was a “subordinate lawyer®
within the meaning of this rule and that, as such, he
was not only entitled but alse obligated to rely upon
the advice given to him by the chief and deputy
chief of the felony gection with respect to the ealls
pencrated by defendant. Consequently, he asserts,
his actions must be excused. Respondent’s pesition
fails for several reasons.

ragoc UL i1a

Page &

First of all, Rule 16-502(B) must be read in
connection with Rule 16-502{A), which directs that
“a lawyer is bound by the Rules of Professional
Conduct notwithstanding that the lawyer acted at
the direction of another person” The ABA
Comment t¢ hModel Rule 5.2 makes it clear that the
mile, taken a5 a whole, is not meant to immunize
attorneys from accountability for their misconduct,
FH3

FN3, The ABA Comment beging with the
admonition that “although a lawyer is not
relieved of responsibility for a violation by
the fact that the lawyer acted at the
direction of & supervisor, that fact may be
relevant in determining whether a lawyer
had the knowledge requited o render
conduct a viclation of the Rules.”

Respondent has cited no casss, and we are aware of
none, which bhold for the proposition that am
attomney may be exonerated from the consequences
of his or her misconduct simply on the basis that the
unethical acts were committed upon another's
instructions or auwthorization. The few reported
cases on this topic uphold the theery that an
attorney is always answerable for his of her own
actions. As one court has noted:

When others are involved in misconduct with
counsel, degress of coipability may vary, buot
ullimate responsibility doss aot. Counsel simply
cannot delegate to others their own duty to act
responsibly ... [in] the end, each member of the bar
is an officer of the ¢ourt, Hiz or her first duty is not
te the client or the senmior parmer, but to the
administration of justice.

Robertr v. Lyons, 131 FR.ID, 75, 84 (E.D.Pa 1990}
citing Codurn Optical Mndus., Ine. v. Cileo, 610
FSupp. 656, 661 (MDMN.CI1985) see also
MeCuwrdy v, Kamsas Dept of Tramsp, 21
Kan App2d 262, 898 P2d 650, 652 (1995) (*[A]
lawyer is not relieved of his or her responsibility for
a violation of the mles of professional conduct just
because he or she acted at the direction of a
supervisor,” citing the Comment to Rule 5.2}.

[3] Even more compelling, however, is that in this
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instance there was no “arguable guestion of
professional duty™ needing resolution. Respondent
has argued that various memoranda generated
in-house at the Department of Justice prior to his
actions took the position that federal prosecutors are
not bound by state disciplinary rles prohibiting
communication with represented persons and hag
submitted these documents as exhibits to the record.
We are not persuaded that an attomney's employer,
even though that employer may be an attomey or an
arm of the United States government, can create an
arguable question of professional duty” within the
meaning of Rule 16-502(B) by the simple
mechanizm of uniisterally declaring that a particular
rule: of conduct is turdensome and should not apply
1o its employees. :

In further support of his position that sech an
. arguable questicn existe, respondent has cited
munergpus articles on the subject of whether or pot
federal prosecutors should be bound by state ethical
rules. While we recognize that a debate corrently
rages regarding the applicability of ABA Maodel
Rule 42 to federal prosecutors, all of the articles
vited by respondent were published between 1990
and 1996 and were no doubt oceasioned in part by
former Attorney General Richard Thomborgh's
Memaorandun of June 8, 1939, which discussed the
applicability of Rule 4.2 to federal prosecutors and
which itself was issued after respondent’s acts of
miscenduct. Respondent's duty to refrain from
communicating with a represented  criminal
defendant is not subjeet te argument. According to
the ABA Comment to Model Rule 5.2, if a question
**165 *317 of ethical duty cen be answered in only
ong way, “ the duty of both lawyers is clear and
they are equally responsible for fulfilling it

Even if one were to accept the premise that an
arguable question of profassional duty with regpect
to Rule 16402 existed in Movember 1988, it is
apparent from the record of these proceedings that
the discussions respondent had with the chisf of the
" felony section regarding defendant's calls bore only
a tangential relationship o respondent's ethical
duties. The chief testified under oath that his
primary conceri as a supervisor was whether the
evidence was constitutionally admissible™ and that
he “would have focused on the constitutional issues

Lrupgt awl 1.7
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involved in contacts between a defendant and 5 law
enforcement representative; that is, I .wouold have
been focusing on his Fifth Amendment right to be
silentt, his Sixth Ameodment right to counsel™
Additionsally, it is net clear fom the testimony of
the chief and deputy chief that they were even
aware that respondent himself was communicating
with defendant. Clearly respondent wes not
seeking advice as to his ethical oblipations to
defendant and to the public defender; any passing
consideration of these duties which may have arisen
was secondary to the primary question of how to
obtain admissible evidence from defendant.

Role 16-502 cannof and does not  excuse
respondent’s conduct.

IL. Whether respondent “communicated™ with
defendant withir the meaning of Rule 16-402.

[4] Respondent next disputes the hearing
coramittes's conclusion that a lawyer “communicates
™ with a represented party when he willngly listens
to what that person has to say. He argues thalt he
did not vielate Rule 16-402 because the evidence in
the case shows that he simply listened to defendant.
Since there was no questioning of defendant, he
reasons, he did not “communicate” with defendant.

We disagree.

While certainly one purpose of Rule 16-402 is to
prevent attorneys from utilizing their legaf skills 1o
gain an advantage over an unsophisticated lay
person, an tqually important purpose is to protect a
person represented by counsel “not only from the
approaches of his adversary's lawyer, but from the
folly of his own well-meaning initiatives and the
generally unfortunate ¢onsequences of his ignorance.
" Peaple v. Green, 405 Mich. 273, 274 N.W2d
448, 459 {197%) {quoting Justice Lavin's dissent).

The law and Rule 16402 alsp recognize that once
an aftoroey has been retalned or appeinted to
represent a litigant, that amtorney’s responsibility is
to act on behalf of the client and to protect the client
from compromising his or her case by inadvertently
walviopg a vigble defemse or from disglosing
privileged information. The attorney cannot fulfill
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this responsibility when opposing counsel freely
comes inte contact with the client without the
attorney's knowledge.

- By not contacting defendant’s attorney and by
encouiaging defendant to talk to him and to the
detective without her advice, respondent violated
Fule 16-402 and the principles behind it

The principle is not so much, important as that is, to
preserve the civilized decencies, but to protect the
individual, often ignorant and uneducated, and
always in fear, when faced with the coercive police
power of the State, The right to the continued
advice of a lawyer, already retained or assigned, is
his real protection against an abuse of powsr by the
organized State. It is more important than the
preinterrogation wamings given to defendants in
custody, Thesze warnings often provide only a
fesble opportunity to obtain a lawyer, because the
suspect or eccused i3 required to determine his
nesd, unadvised by anvone who has his interests at
heart. The danger is not cnly the risk of unwise
waivers of the privilege ageinst self-incrimination
and of the right to counsel, but the more significant
risk of inaccurate, sometimes false, and inevitably
incomplete descriptions of the events described.

Peaple v, Hobsom, 3% N.Y.2d 479, 485, 384
CN.Y.8.2d 419, 423, 348 N.E.2d 594, 892 (1576).

To argue that one does not viclate Rule 16402 if
one does not ask questions or impari**1é6 *318
information borders on sophistty. FPeople do not
compromise their pozitions or waive their defenses
by listening to an altomey; they do so by ralkiog
while the attorney listens.

*Communication™ and  “interrogation™ are  not
synonymous, and it is “comumunication™ that is
prehibited by Rule 16-402. One can communicate
interest and concern simply by indicating a
willingness to listen. Since criminal defendanis
who are in custody often attempt (o seek out and
explain themselves to persons in authority under the
generally mispuided notion that they can extricate
themselves from an unforfunate sitwation, the
apparent willingness of a detective and a prosecutor
to consider a defendant's version of the facts can be
a paticolarly compelling message, “The influence

Page §

of the prosecutor's presence is immeasurable.™
People v. Green, 405 Mich. 273, 274 N.W.2d 448,
456 {quating Justice Moody, concurring in part and
dissenting in part). Bespondent and the detective
were well aware that defendant was attempiing to
discuss the evidence in his own case in order to help
himself and they used his false hope to their
advantage. Even if they asked ne questions of

_defendant, by granting him an sudience they tacitly

encouraged him to keep talking.

While a lack of overreaching by a presecutor in this
situation may bs a mitigating factor, it does oot
excuse compliance with the standard prescribed by
Rule 16-402. In Peopfe v. Greem the prosecutor
metely listened to and took notes on the statemesnt
of a murder suspect {at the suspect's request) and, at
the and of tha statement, simply asked the man
whether ha had been telling the whole truth.
Although the statement was found to be voluntary,
the attorney's viplation of Rule 7-104(A)(1) was
recognized by the coud. A similar viclation of the
oule opeurred in Sworsr v Stare 481 S0.2d 1204
(Fla.1985), where the prosecuting aitomey “did
little except listen to what the defendant had to say
and take notes.” fd at 1206 {quoting Greem, 274
N.W.2d at 454-455).

We therzfore reject respondents argument that an
attormey does not violate Rule 18-104 unless he or
she is an active participant in a conversation with a
reprasented opponent regarding the subject matter
of the representation,

IiL Whether respondent communications were
authorized by law" within the meaning of Rule
16-402,

Respondent next contends that even if he is found fo
have “communigated” with defendant, there is no
viclation of Rule 16402  because any
communication he might have had was “authorized
by law.” In support of this position, he asserts that
his conduet would have been authorized under case
law, under other states' interpretations of their
disciplinary rules, andfor under statmies delegating
o the Attomey General the responsibility for
conducting criminal investipations and prosecuotions
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(and the interpretations the DOJ has placed on thege
stanutes.)

The cases cited by respondent in support of his first
theory do little to bolster his position, as the cases
concermn the issue of whether statements made to a
prosecutor by a represented defendant should be
suppressed rather than the issue of whether the
progecutor violated the ethical prohibition against
contact with & represented party. As an example,
respondent places great reliance on the decision of
the District of Colurabia Court of Appeals in Unfted
States v. Rorfe, 513 A2d 409 (D.C.App.1986), a
case in which the chief of the falony section had
personally participated. In Rorie. the appellate
couri overumed the frial court's exclusion of
- unsolicited staternents made to a detective by a
represented criminal defendant. The decisicn i3
based upon a Sixth Amendment analysis of the facts
and makes no mention whatsoever of roles
governing altomey ¢thical conduet.

Additicnally, many of the suppression decisions
relied upon by respondent involve non-custodial,
pre-charging contacts with represented criminal
defendantz. Respondent cites Uwited Srares w
Ryans, 903 F32d 731 (L0th Cir), cert denied 493
U.S. 855, 111 5.0 152, F12 L.Ed2d 118 {1990},
for the proposition that federal courts have declined
to hold that otherwise legitimate law snforcement
communications with represented persons viclate
¢thical obligations. In Ryams, however, the Tenth
Circuit noted that the **16T7 *31% rule against
unauthorized contact would spply when one has
been “charged, arrested or indicted or otherwise *
faced with the prosecutorial forces of organized
society, and immersed in the iniricacies of
substantive and procedural gritminal law,” ™ 903
F.2d at 740 {quoting Kirdy v. fiinois, 406 1.8, 682,
639, 92 5.Ct. 1877, 1882, 32 L.Ed.2d 411 [1972] ).
_ The Court explained that *when the govemnment's
rol¢ shifts frem investigation to  accusation,
however, then the balance of the interests at stake
shifts. Cleatly, if adversary proceedings had begun
here, this would be a different case.” Id In the
present case, at the time of respondent's
comrunications with defendant, defendant had
been arrested, a preliminary hearing had been held,
probable cause had been foand, and defendant was

ragc 1w ul 1y
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in custedy being beld without bond.

Bespondent's reliance upon the holdings in
suppression  decisions as  justification for his
conduct i misplaced, &5 these cases geperally do
not Jdefine an attorney's ethical respongibilities, If
they mention disciplinary rules at all, it is primarily
to make clear that the ruies are not ordinarily
available 10 a criminal defendant in fashioming a
personal remedy for himself or herself. As recently
noted by the Ninth Circoit Court of Appeals in
reversing a lower court’s dismissal of an Indictment
because of a prosecutor’s unanthotized contact with
a represented defendant:

e are sensitive to the district court's concerns that
none of the altetnative sanctions available to it are
as cerfain to impress the government with our
rasoluteness in holding prosecutors to the ethical
standards which regulate the profession as a whole.
At the same time, we are confident that, when thers
iz no showing of substantial prejudice to the
defendant, lesser sanctions, such as holding the
prosecutor in contempt or referral to the state bar
for disciplinary progeedings, can be adeguate to
discipline and punish government attorneys who
attempt to circumvent the standards of their
profession.

United States v. Lopez, 4 F.3d 1455, 1464 (Oth
Cir. 1993) (citations omitted).

[5] Respondent has chosen to ignore the body of
cage law which hes held thai even where an
gttomey's actions do not violate constitutional
standards, they may sill be in wiplation of Kule
7-104¢A) andfor Rule 16-312. The exclustonary
mle is available to couwrts when a defendant's
constitwtional rights have been trampled, but many
courts have recognized that the public would be
ill-served if the misconduct of an  individeal
attorney permitted an otherwise guilty person o go
free. A reversal of a defendant’s conviction for a
prosecutor's viokation of Rule 7-104(AX1) “would
constitute  reprehensible ‘overkill,’ ™ and “bar
disciplinary action directed against the offending
attorney would be a more appropriate response and
would serve as a mere effective deterrent than the
indirect sanction of the exclusionary rule.” People
v Green. 405 Mich. 273, 274 N.W2d M8,
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454-455; see alse United Siates v. Partin, 601 F.24
1000 (9th Cir.1979);, Uhited Stater v, Dennls, 843
F.Ed 652 (22 Cir.1988).

- [6] We disagres with respondent's argument that his
conununications with the defendant should be
deemed” authorized pursuani te  comments to
disciplinary rules in cother jurisdictions, most of
which were not even in effect at the time of his
misconduet, We particularly reject the suggestion
that hiz actions should be viewed in light of a
Comment to the District of Colombia's Rule 7-104
adopted in 1991 (three years gfter his misconduct,)
given the fact that early in.these proceedings he
objected sienuously to  disciplinary counsel's
having charged him with a violation of that rule as
well a3 ours and successiully argued to the hearing
committee that the Board and this Court had no
authority to enforce Districr of Columbia's rules and
that those particular allegations against him should
be dismissed, He now claims to have acted in
accordance with the District of Columbias mle and
the 1991 Comment thereto,

Had the Comment to the District of Columbia's rule
been in effeet in 1988, respondent's argument might
have some merit under our Bole 16-805. This rule
states that a New Mexice attorney is subject to this

_ Court's disciplinary authority even though engaged
in practice elsgwhere but recognizes that “if the
mles of professional comduct in  the two
jurisdictions differ, principles of confiict**168 *320
of laws may apply.” Since even respondent
admits in his brief that the District of Columbia's
mle and Mew Mexico's rule were * identical in all
pertinent respects”™ in 1988, however, we need not
address this argument.

[7] Respondent's third purported justification for the
position that his communications were “authonzed
by law” 15 that Congress has authorized the
Attoiney General to direct and supervise the
conduct of DOJ prosecuters and that he acted in
compliance with DOJ  policies. We  question
whether 28 USC §§ 516, s15(@), 533 and 547
empower the Attermey Geperal andfor the DOJ to
adopt policies that are inconsistent with an
attomey's  ethical responsibilitics. Consequently,
we are not persuaded that those policies rise to the

Page 10

level of “law™ within the meaning of Rula 16-402,

For regelations issued by an agency to bave the
force of law, they must be promulgated pursuant to

stetutory authority. Chrysfer Corp. v. Brown, 44]

U.s. 281, 302 99 S5.Ct L1705 1717-1718, &0

L.Ed.2d 208 (1979). While the grant of authority

need not be specific, a reviewing court must

rzasonably be zble to conclude that the grant of

authorily contemplates the regulations issusd.” Jd

at 308, 99 S.Ct at 1721, We cannot reasooably

conclude that the goneral ensbling statutes cited by

respondent authorize the DOJ to issue policies or

regulations that absolve its attomeys from the

responsivility to comply with ethical regulations -
promulgated by the courts granting them their
licenses and responsible for their conduct as
officers of the court.

As noted by ene court:

The Department of Justice Appropriation
Authorization Act ("DOJ  Act™) tequires  all
attorneys in the Department of Justice 1o “be duly
licensed and suthorized to practice as an attoroey
under the laws of a State, territory, or the District of
Columbia” See PubL. No. 96-132, 93 Stat. 1040,
1044 {197%9) (appropriztions for fiscal year 1980);
se¢ afso Publ. Neo. 102-395, 196 Stat. 1828, 1838,
§ 102(2} (1992) (appropristions for fiscal year
1993, reenacting provisions of PubL. 96-132). To
be “duly licensed and autharized to prectice as an
attorney,” a member of a state bar must of necessity
comply with that state's code of professional
responsibility,.  Congress  therefore  clearly
contemplated compliance with state bar ethical
standards by atierneys practicing in the Department
of Justice.

United Stater v, Ferrara, 847 F.Supp. 9064, 969
(D.C.D.C1993), afffd 54 F.3d 825 {App.D.C. 1995
see  also  United States ex rel OKesfe v
MeDonnell Douglas Corp., 961 FSupp. 1283,
1293-1294 (EDMo.1997)  (general enabling
statutes do not authorize DOJ 1o issce regulations
exempting its attomeys fom requirements of state
ethical rules) and U755 v. Lopes, 4 F.34 1455, 1461
{9th Cir.1993) (enabling statutes neither expressly
nor impliedly authorize comtacts with represented
individuals,)
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Under none of the theories advanced by respondent
can it be said that his communications with
defendant fell within the “authorized by law™
exception to Rule 16-402,

1V, Whether the Supremacy Clause of the

United States Constitution precludes our
enforcement of New Mexico's Rules of
Professlonal Conduet in this instanece.

[8] Respondent mext raizes as a defense the zame
Supremacy Clause argumeni thai has been decided
adversely to him and bis employer (DOI} by two
other courts of competent jurisdiction, See fu re
+ Do and LS. w. Ferrara, While we recogniza that
these decisions are not binding on this Court, in
view of our holding that respondent was not
autherized by any federal law to undertake the
actions which he did, we choose to follow -the
reasoning of Judpes Burciaga and Johnson in those
cases and rejeet as well the argument that the
Supremacy <Clange bars ws  from  regulating
respondent’s cenduct.

At the ougset of his arpument, respondent claims
that as a federal officizl he “cannot be punished for
actions within his official duty™ We remind
respondent  that our purpose it disciplining
attorneys for violating our Rules of Freofessional
Conduct is not the punishment of the attomey but *
the protection of the public, the profession, and the
administration  of  justice”  Preface Rules
Governing **16% *321 Discipline, NMRA 17-101
¢ 17-316 NMPA. Our duty to ensure that the
safety of the public, the reputation of the profegsion,
and the orderly administration of justice are not
undermined by the actions of an attorney licensed
by this Court shouid in no way interfere with
_respondents duty to ses that the laws of the United
States are “faithfully executed ” As noted by Judpe
Burciaga:

Certainly, if permitted 1o act unethically any
attorney could gain advantage over his or her
adversary. Buot to prevail in litigation by unfair
mezns not only rewards the wnscrupulous but
rclegates justice to 2 hollow victory. This iz
exactly what the codes of ethics is designed to
prevent ... “the United States wing its case whenever

L Mk Ldel LA &
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justice is donie one of its citizens in the courts.”

In re Doe, 801 F.Supp. at 488-489 (quoting from an
inseription on the rotunda wall in Washington,
D.C).

The conflict between our ethical rules and
respondent's federal responsibility to investigate and
prosecote  violations of the law, essential to a
Supremacy Clause defenss, is simply not present in
this instance. Such a conflict arizes if “compliance
with both federat and state regulations is a physical
impossibility” or where the state regulation “stands
as an obsiecle to the accomplishmnent and exscution
of the full purposes and objectives of Congress.”
Hillsborough County v. Automated Med Lab, Inc,
471 1.8, 707, 713, LG5 S.Cr 2371, 2375, B3
L.Ed.2d 714 (1985). Respondent has not cited and
cannet point to any federal law which requires him
to carry out his doties as an AUSA in an unethical
manner of to any intent of Congress that he even be
permitted to do so,

Ta the contrary, the intent of Congress still appears
to be that pespondent and others in his powilion
should adhere to the ethical standards prescribed by
their licensing courts, In 1990, the House
Subcomminee on Government Information, Justice,
and Agticulture conducted hearings on  the
innowvative sfforts by the DOT o exclode its
gitorneys from the obligation to abide by state
ethica! mles. The Subcommittes concluded in its
report:

We disagree with the Attorney General's attempis o
exempt departmental attormeys from  compliance
with the tequirements adopted by the State bars to
which they belong and in the rules before the
Federal courts before which they appear ... we are
not persuaded of 3 need to exempt Departmental
attorneys from Model Rule 4.2 as adopted by State
bars and Federal Courts.

Federol Prosecutorial Authority in g Changing
Legal  Environment: More Attention Required
H.R.Rep. No. 986, 10lst Cong., 2d. Sess. at 32
{1990).

While Congress unquestionably has the authority to
preempt slate regnlations if it chooses to do so, it
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clearly has yet to manifest such an imtent with
tespect to Rule 16-402. Respondent's Supremecy
Clauss defense therefore must fail.

¥. Appropriate Sanction,

[¥] Finelly, respondent asserts that even if we reject
his other arguments and find that he has in fact
viclated our Rules of Professional Cenduet, which
we have done, he should not be disciplined for his
offenses (a) becausa he “was simply caught in a
dispute between the federal govemment and the
state bar associations™ and (b} because the conduct
at izsue ocould not recur, as the DOJ  has
promulgated a new policy which will henceforth
povem contacts between AUSAs and represented
defendants. See 28 C.F.R. Part 77,

Wa have noted that thers was no extant controversy
with respect to Rule 16-402 at the time of
" tespondest’s actions. The fact that former Attomney
General Richard Thomburgh and his successors at
the DOJ were part of and continued to engage in
such a dispute do¢s not excuse respondent's
conduct. While the question of whether 28 C.F.R.
Part 77 will control folvre conmtacts between DO
. attorneys and represented defendants is not before
us, we noie that within the past few months at least
one court has rejected this most recent effort by the
DOJ 1o exempt its atiomey employees fom the
requirements of Model Rule 4.2 and related mles.
See United Stotes ex rel O'Weefe v. McDonnell
Douglas Corp., 361 F.Supp. 128§ **170 *3z2
Thas it remaing to be sesn whether this latest DOJ ©
regulation™ resolves this issue.

The ABA Standards for Imposing Lawyer Sanction
(Standard 3.0) sugpgest that the following factors
should be considered in determining what sanction
should be imposed zfter a finding of attomey
misconduct: (1} the daty violated; {2} the lawyer's
mental state; {3) the actual or potential injury
caused by the lawver's misconduct; and (4) the
existence of aggravating or mitigating factors,

The duty wviolated in this instance involves an
attorney's duty to the legal system not to
comimunicate  improperly with those who are

THge 13 W 1)
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tepresented by other attormeys, ong of the most
elementary premises of the adversary system.
Bespondent had inappropriate contacts with the
defendant directly on at least six (6) separate
occasions and on numerous other cocasions throupgh
an  intermediary (the  detective).  Although
defendant initisted the coniacts, respondent's
repeated willingness to accept defendant’s calls and
his statement in opsn court (after defendant’s
attutney had objected to contacts between defendant:
and the detective outside of her presence) o the
effect that *If he [defendant] wants to call us, we
will take his ¢all” indicate that he encouraged and
perpetuated the communications and that his actions
were intentional rather than the result of negligence
or ignorance,

There is no evidence that the contacts resulted in
actual injury to either defendant or the legal progess
in genetal. The potential for mjury, however, i3
obvious. As Judge Burciaga observed:

When 8 government lawyer, with enormous
rescurces at his or her disposal, abuses this power
and ignores ethical standards, he or she not only
undermines the public trust, but inflicts damage
beyond caleulation to owr system of justice, This
glone compels the responsible and ethical exercise
of this power,

Inre Doe. 301 F Supp. at 430,

While the fact that respondent does not have a prior
disciplinary record may be considered as a
mitigating factor (ABA Standard 9.32[a] ), there are
several factors in aggravation of his misconduct.

Most notable is the fact that he refuses to this day 10
accept of even recognize the wrongful ratere of his

condust. (ABA Standard $22[g] ) When asked at

one point whether, if put in the same position again
he would do the same thing, respondent replied in
the negative. His answer, howevet, appears (0 have
been bastd more upon his annoyance at baving
become the subject of disciplinary charpes than
upon any remorse for his actions, as he went on o
5aY:

1 'iou]d Dever put inyself in a position again to be a
guinea pig, a test case, whether or not [the chief of
the felony section] gave wme the right directions,
whether or not the Attorney General of tha
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Themburgh  Memorandum, whether or not the
District of Columbia Court of Appeals two years
later sald what happened was-if it was
constimtional, it was proper. [ would pever again
put myself in a position where so many anthorities
would second-puess what I thought I had done
reasonably and  within  the bounds of oy
professional responsibilities.

Fespondent then proceeded to remove any
remaining  doubt about whether or not he
acknowledges that his actions were Improger:

iWlhen you asked me if I would ever do this again,
my answer was not to-say that what 1 did then was
-wrong. [ believe 1 was ethical and proper under
those circumstances. And I woold, given the sams

circumstances today, without any other changes, if.

thiz happened again, [ would do the same thing. T
wouldn't change.

We ‘believe respondent's comments indicate a lack
of appreciation for the importance of the duty at
issue. We are oot persuaded that he “was simply
caught in a digpute,”

A second agpravating factor is that at the time of
this incident, respondent had substantial experience
in the practice of law. (ABA Standard 9.22[i] ).
Hz had graduated from the University of Virginia
School of Law in 1978 and had clerked for two
Fedéral judges before joining the U.S. Attorney's
Office in 1984, Both the hearing commifee and
the disciplinary board found that at the time of thess
actions respondent was  “an  accomplished,
seasoned, and  sophisticated attorney.”  His
violations of Rules 16-402 and **171 *313
16-804(A} were due neither to {gnorance nor
_ incompetence,

The ABA Standards suggest that (absent
appravating  or  mitigating  circomstances) ¥
[rleprimand i3 generally appropriate when a lawyer
is negligent in determining whether it is proper to
engape in communicztion with an individual in the
legal system, and causes injury or potential injury to
a party or interference or potential interference with
the outcome of a  legal preceeding.™ ABd

LGEL? 1= WL 1L
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Standards for Imposing Lawyer Sanction (Standard .
6.33).

Standard 2.5 notes that “reprimand™ is “alse kmown
as censwre or public censure” and defines it as “a
farm of public discipline which declares the
conduct of the lawyer improper, but does not limit
the lawyer's right to practice.” The “Commentary”
to Standard 2.5 peints out that this senction *
emphasizes the concern of the court with all lawyer
misconduct” and “serves the useful purpose of
identifying lawyers who bave viclated ethical
standards and, if accompanied by & published
opinion, sfueates members of the bar as to those
standards.”

We hope that members of the New Mexico bar
already  appreciate  the importance of  their
professional obligations vnder Rules 16402 and
15-804(A) NMBRA. We trust that for most, if not
all, New Mexico lawyers, thiz opinion discusses no
new legal principle. Nomatheless, this opinion will
serve to affinm that our rules apply to all New
Mexico lawyers, wherever they practice, and that
we intend to continue to enforee our rules.

IT IS THEREFORE ORDEREP that G. Paul
Howes be, and he hereby is, publicly censured
pursuant to Rule 17-206(A)4} NMRA for his
pumerons and intentional violations of Rules 16-402
and 16-504{A).

IT IS FURTHER ORDERED that Howes shall
reimburse the disciplinary board the costs of this
disciplinaty proceeding in the amount of $8,663.52
on or before Novembker 19, 1997, with interest
accruing thereafter on any balance due at a rate of 8
34 % per annum. Additionally, Howes is assessed
the board's costs and attorney fees on appeal in an
amount to be determined by this Court after
reviewing a statement of fees and costs on appeal to
be submitted by disciplinary counsel on or before
June 19, 1997 All costs assessed in this matter
shali be reduced to a tranzeript of judpment.

IT 15 80 ORDERED.

MeEINNON, J., not participating.
N.M., 1957
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Matter of Howes
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END OF DOCUMENT
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ABA Comm. on Ethics and Professional Responsibilicy, Formal Op, 95-396

American Bar Association
COMMUNICATIONS WITH REPRESENTED PERSONS
July 28, 1995
Copyright (¢) 1995 by the American Bar Association

Rule 4.2 prohibits a lawyer from knowingly communicating with a represented person about the subject matter
of the representation without the consent of that person's lawyer. This prohibition applies to the condnct of
lawyers in both civil and eriminal matters, and covers any person known to be represented by a lawyer with
respect to the matter to be discussed.

In the context of eriminal investigations, nonetheless, it must be recognized that the Rule has been interpreted
by some courts not to prohibit contacts by investigative agents acting vnder the general direction of a lawyer, with
a person known (o be represented in the matter being investigated, prior to arrest or the institetion of formal
charges.

The communicating lawyer is not barred from communicating with the represented person absent actual

* knowledge of the representation. Such knowledge may, however, be inferred from the circumstances; thas, a
lawyer may not avoid the need to secure consent of counsel by closing her eyes to circumstances that make it
abviaus that the person 1o be communicated with is represeated with respect to the matier in question,

The communicating lawyer is not barred from communicating with a represented person about topics that are
not the subject of the representation.

When & corporation or other organization is knowi to be represented with respect (0 & particular matter, the bar
applies ooly to communications with those employees who have managerial responsibility, those whose act or
omission may be imputed to the organization, a2nd those whose statements may constitute admissions by the
nrgatization with respect to the matter in question. Thus, a lawyet representing the organization cannot insulate
ali employees from contacts with opposing lawyers by asserting a blanket representation of the organization.

The fact that the represented person is the one who initiates a communication does not render inapplicable the
prohibition on communicating about the subject matter of the representation.

When a person known to have been represented initiztes contact with a lawyer and declares that she has
terminated or intends to terminate the representation, the lawyer should obtain reasonable assurance that the
repiesentation has in fact been terminated before engaging in substantive discussion-of the subject of the
representation.

A lawyer may not direct an investigative agent to communicale with 2 ropresented person in circumstances
where the lawyer herself would be prohibited from doing so. Whether in a eivil or a criminal matter, if the
investigator acts as the lawyer's "alter ego,” the lawyer is ethically responsible for the investigator’s conduct.

The bar against centacts with represented persons applies to all communications relating to the subject matter of
the representation except those that fall within the narrow category of being "authorized by law." Communications
"autherized by law" include communications that are constitutionally protected, and in addition, communications
that are specificslly authorized by statute, court rule, court order, statwtorily anthorized regulation or judicial
decistonal precedent.

Recent controversy concerning Rule 4.2 of the Model Rules of Professional Conduct (1983, as amended) has
prompted this Committes to undertake a comprehensive consideration of the proper scope of the Rule. [FN1] The
Rule a5 it now stands provides:
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Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject matter of the representation with
a party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of
the ather lawyer or is avthorized by law to do so. [FNZ]

The questions framing this examination of the Rule are these: {1} Does Rule 4.2 apply w the conduct of
lawyers in criminal as well as civil matters? (23 Does a represented "panty,” under the Rule, mean ondy a person
who 15 a formally designated party to an adjudicative proceeding, contract o1 pegotiation, or does it apply more
broadly to any person who is represented by counsel with respect to the matter that is the subject of the
commmunication? (3) In the context of criminal investgations, does the prohibition apply differently before arrest
or the filing of formal charges than it does after those events? (4} Does the prohibition apply if the eommunicating
lawyer does not have definite knowledge that the person with whom she wishes to communicate is represented in
the malter to be discussed? (5) What is the scope of the subject matter about which communication is prohibited?
{6y May a lawyer representing a corporatien or other organization bar commuonication with zll emplovees of the
organization by declaring a Wanket representation of the organization and its employees? (7) May a lawyer
comrmunicate with a represented person absent consent of that person's lawyer if that person initiates the contact?
{8} May a lawyer comnmunicate with a person known to have been represented in the matter to be discussed who
stakes that she has terminated or intends to tersminate the representation? (9) To what extent does the prohibition oo
a lawyer's communicating with a represented person apply alse to investigative agents acting under the direction
of a lawyer? (10) What communications with represented persons fall within the "authorized by law" exception in
Rule 4.27 :

The Background and Purposes of the Anti-Contact Role

While the debate about the scope and application of Rule 4.2's prohibition on contacts with represented patties
has been heated, the controversy appears to be of relatively recent vinlage, The-ethical piohibition against such
contacts has enjoyed a long history and broad acceptance. Its origin appears to be tound in Hoffiman's treatise, in
1834:

E will never enter into any conversation with my opponent’s client, relative to his claim or defence, except
with the congent, and in the presence of his counsel. [FN3]

Every ethical code promwulgated by the Amencan Bar Association has contained an anti-contact provision.
Thus, the Canons of Prolessisnal Bthics, promulgated in 1908, included the following provision in Canon 9:

A lawyer should not in any way commmunicate wpon the subject of controversy with a party represented by
counsgel; much less should he undertake to negotiate or compromise the matter with him, but should deal enly with
his counsel.

Since that time, rules embodying this fondamental ethical precept, usually following one or another of the models
offered by the ABA, have been adopted in every state. {FNdj

In DR 7-104{A} 1} of the ABA Model Code of Professional Responsibility, which superseded the 1908 Canong
and in o anteceded the Model Rules, he language closely resembles what is now found in Rule 4.2:
Communicating With One of Adverse Interest,
{A) During (hi course of his representation of a cliet a lawyer shall not:
{1} Communicate or cause another Lo communicate on the subject of the representation with a party he
knows to be represented by 2 lawyer in the matter unless he fias the prior consent of the lawyer representing such
other party or is authorized by law to do sa.

In addition, EC 7-18 of the Model Code set out the central proposition on which ali of the anti-contact rules
have rested:
The legal system in its broadest sense functions best when persons in need of legal advice or assistance are
represented by their own counsel,
Implementing thiz fundamenial premise, the anti-contact rles provide protection of the represented person againsi
overreaching by adverse coungel, safeguard the client-lawyer relationship from interference by adverse counsel,

Copr. © 2004 West. No Claim to Orig. 1.5, Govt. Works,



ABA Formal Op. 95-396 Page 3

and reduce the likelihood that clients will disclose privileged or other information that might harm their inlerests.
[FN3}

1. The Bar Against Communication With Represented Pactics Applies to Crirminal
Az Well As Civil Matters

Model Rale 4.2, like its predecessors, seelts to mainlain a real barrier between the oppoging lawyer and the
represented person. in the context of a civil matter, the rule has been described as perhaps the sole barrier
between the client and an overreaching opponent. [FN4] Similarty, the probibition against communications with
represenled persons operates in a criminal maiter to protect a represented person against harmful admissions and
waivers of privilege that may result from interference with the client-lawyer relationship. Recognizing that
communications in a criminal case may entail sigoificant consequences for the represented person, the Deparnment
of Justice has noted that the reasons for an anti-contact rule apply to criminal proceedings, "perhaps with more
foree than in the civil context.” [ENT]

Although there have been holdings to the contrary, [FNE] the Committes belisves it is ¢lear that Rule 4.2
applies to the conduet of lawyers in criminal as well as civil matters, including bath federal and state prosecutors.
It has been argued that, hecanse the Rute applies o a lawyer only "[ifn tepresenting a client,” the Rule does not
reach the eonduct of a prosecutor since she does not represent a "client” in the ordinary sense. [FIN®] However,
the history of the Rule and its predecessors offets no support [or any assertion that it was intended to exempt
prosecutors. Moreover, a majority of court decisions have concluded that Rule 4.2 and its predecessor anti-contact
rules apply to both federal and state prosecutors: [FN10] even though, as discussed in part 111 below, some
decisions have also limited the Rule's application in the context of criminal investigations priot to areest or
indictment.

Defense counsel in criminal cases of course are also subject to the provisions of Rule 4.2, For example,
suppose that co-Defendants Able and Baker are charged with a crime, and Lawyer representing Defendant Able
wishes (o communicate with Defendant Baker because she has reagson o believe that he may be able o excalpate
her client, If Lawyer knows that Defendant Baker is represented in that matter, she may not engage in any
conmununications with Baker without the consent of Baker's lawyer. [FN11]

I[. The Bar Applies to Communications Not Only with Formal "Parties" but Also
with Any Ferson Known to Be Represented with Bespect to the Matter to Be
Discussed

Although rerost frequently encountered in the context of litigation, Ruele 4.2 applies {as have its predecessor
anti-contact rules) in transactional circumstances as welt. For example, suppose Buyer and Seller in 2 real estate
transaction ate each represented by counsel. The lawyer who repiesents Seller contacts Buyer, without Ieave of
Buyer's lawyer, to suggest postponement of the closing. That commmunication wenld be prohibited undes Rule 4.2
ahsent the consent of Buyer's lawyer. The same would of course apply to separately represented parties to
negotiations leading to a closing, or to any other transaction or potential transaction. '

Moreover, even in a litigation context, the application of the Rule does not depend om a proceeding having
aclnally commenced, s0 that these involved in a dispute have become format "parties.” The Comment to Rule 4.2
makes platn. that "the rule covers any person, whether or not a party to a formal proceeding, who is represented
by counsel concerning the matter in question.” [FN12]

Much of the controversy regarding the scope of Rule 4.2 has wrned on its use of the term "party."” There is
case law holding that in onder for a person to be deemed a "party” under the Ruele or its predecessers, at least in
the criminal context, formal proceedings must have been initiated in which (hat person i3 named as a party.
[FMN13] A majority of the Committee believe, however, that the term "party," 25 used in Rule 4.2, should not be
Eiven so narrow a meaning. As pointed out above, the Comment to the Rule states that it applies to "any person,
whether or not a party to a formal proceeding.” And the word "party”™ has 2 broad as well a5 a narrow sense.
[EN14]
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The Conunitees recognizes that, as just indicated, the word "party” 28 used in the Rule is ambiguous -- an
ambigoity compounded by the fact that the caption of the Rule refers 1o 2 "person” represented by counsel.
[F915] The key to resolving thiz ambiguity, the Comumirtee believes, is consideration of the purposes intended to
be served by the Rule. In this light, the broader setise of the word "party,” taking it as equivalent to "person,” is
¢learly the appropnate one. [FM16] The reasons for protecting uncounsclled peisons against overreaching by
adverse counsed, protecting the client-lawyer relationship from interference by such counsel, and protecting clients
from disclosing privileged information that might harm their interests, are not limited to circumstances where the
reprezented person is 3 party to an adjudicative or other formal proceeding. The interests that the Rule seeks to
protect are engaged when Htigation is simply under consideration, even though it has wot acmally been instituted,
. and the persons who are potentially pacties to the litigation have relained counse] with respect to the matter in
dispuate. [FN]7]

The harms that may flow from the disparity in sophistication and skill between a lay person and a Iawyer are as
likely to occur prior (o the initiation of formal proceedings as they are following the filing of papers. [ndeed, the
critical phase in the representation of a clisnt may be precisely the peried when a lawyer, using her professional
skills and training, attempts to avoid the filing of a suit entirely or to shape prospective litigation. In such
circumstances, a lawver may, intentionally or otherwise, take advantage of unsephisticated persons who are
represented by counsel and thereby circumvent the clisnt-lawyer relationship. Rule 4.2 should, therefore, operate
to prevent a lawyer from adversely affecting the relationship between a client and her lawyer even in the absence
of a formal proceeding. [FN18]

If the Rude i3 1o serve its inlended purposs, it should have broad coverage, protecting not only parties to a
negotiation and parties 1o formal adjudicative proceedings, but any person who has retained counsg] mn a matter
and whose interests are potentially distinct from those of the client on whose behalf the cormmunicating lawyer is
acting, Such persons would include targets of criminal iovestigations, [FN19] polential parties to civil litigation,
(FM20] 2nd wimesses who have hired counsel in the matter. [FMN21] In sum, the Rule's coverage shouid exiend to
any represented person who has an interest in (he matter 10 be discussed, who is represented with respect 1o that
interest, and who is souphi 10 be comrnuenicated with by a lawyer representing another party. [FN22]

1. The Bar May Have More Limited Application o Criminal Investigations Prior
to Arrest or the Filing of Criminal Charges

As has been noted, the reasons for the prohibition on comtacts with cepresented persons apply ab least as
forcefully in the criminal as ip the civil context; and in both contexts they apply before formal proceedings have
been initizted as well as afterward. Nonetheless, a mumber of court decisions, mainly invelving the conduct of
undercover mvestigaters or informants acting in concernt with prosecutors, have limited the applicability of the
Rule or its predecessor anti-contact riles in the critninal contexl, either holding the prohibition wholly inapplicable
tz all pre-indictment non-custodial contacts, [FN23] or holding it inapplicable to some such contacls by informants
or undercover agents. [FN24] Some cases note that the Rule would apply if the corununication had been made by
the prosecutor himself, or at his specific direction. [FN25] Some courts have specifically relied vpon the Rule's
use of the word "party"(as apposed to "person™) to reach the conclusion that the Rule was not intended to apply to
non-custodial pre-indictiment communivations with represented persons in the criminat comtext. [FN26] But at least
one court has held that an anti-contact ole using the term "person” rather than "party™ has no application to pre-
indictment non-custodial investigations. [FN27] Some courts have appeared to take the view that since non-
custodial pre-indictment communications with persons known to be represented would not violate the Sixth
Amendment, such contacts sitould not be considered violative of anti-contact rules. [FN28] And some courts have
expressed the view that applying a no-contact rule before indictment wounld unduly limit the government's abilicy
to investigate suspected criminal activity. [FN29)

The Conmuitiee believes that to the extent those decisions suggest that the Rule bas no application at all m e
criminal context, or that it does not come into play until Sixth Amendment rights attach, they are not sound.
[FM30] As one court has noted, since prosecutors have subsrantial control over the timing of an indictment,
lirating the Rule to post-indictment communications could allow the government to “manipulate grand jocy
proceedings ta avoid its encombrances.” [FN31] Moreover, applying the Rule w prohibit only post-indichment
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communications would render the rele of little use in the criminal context. [FN32)

The Committee alse believes that, in criminal cases, Rule 4.2 is not simply coexiensive with the Fifth and Sixth
Amendments. While the Fifth and Sixth Amendments provide protections o individoals in the context of 4
criminal case, the Constitution establishes only the "minimal historic safeguards” that defendants must receive
rather than the coter limits of those they may be afforded. [FN33] Ethics rules, on (he other hand, seek to regulate
the conduct of lawyers according to the standards of the profession quite apart from other laws or rules that may
also govern a lawyer's actions. Consequently, by delineating a lawyer's duties to maintain standards of athical
conduct, ethical rules like Ruole 4.2 may offer protections beyond those provided by the Constitution., [FN34]

‘The Committee recognizes that prohibitions against communications with a represented person can be an
obstacle to investigation, but the search for truth is not the only value to which lawyers, including government
tawyers, must respond. [ndeed, the Sixth Amendiment night to counsel puts Hmits on the government's
investigatory efforts. The filing of an indictment, which triggers that constitutional right, may mean that the
government can establish a prima Facie case against the person charged, but more investigation is generally
tequired ultimately to prove the person's guilt beyond a reasonable doubt. Thus, it conld be arpued that but for the
attachmment of the right to counsel, lawyers conld arranpe for undercover investigations involving contacts with the
charged person. However, despite the resulting investigatory problems, the Sixth Amendmeni bars lawyers from
"deliberately eliciting" information from a person who is represented unless her counsel is present or she
expressly waives her right 1o counsel. [FN35] There are also statutory limitations on investigative techniques,
which go beyond constitutional requirements. [FN38] And other ethical prohibitions indubitably restrict
progecutors’ activitles. [FIN37] Similarly, Rule 4.2 imposes an additional burden on the opposing counsel 1o use
investigatory means other than direct contact with a represented person.

All this said, the Commaittee recognizes that there is a body of decisional law that in effect concludes that the
public interest in investigating crime may cutweigh the interests served by the Rule in the criminal context, at
least where the contacts are made with represented persons who have been neither arrested noe formally chacged,
and the contacts are made by vndercover agents or informants and not by the government lawyers themselves (or
by agents acting so closely under the lawyers' direction as to be fheir "alter egos™). Accordingly, the Commmitiee
believes that sq long as this body of precedent remains pood law, it is appropriate to treat contacts that are
recognized as proper by soch decisional authority as being "authorized by law™ within the meaning of (hat
exception stated in the Rule. [FIN33}

1V. The Bar Applies Only if the Communicating Lawyer Knows Thal ihe Person
Sought To Be Communicated With Is Represented By Counsel in the Matter To Be
Driscussed; But Svch Enowledge May Be Inferred from the Circumstances

The Role's requirement of securing permission of counszel is limited to those circumstances where the inquiring
lawyer "knows" that the person 1o whom he wants 1o speak is represented by counsel with respect to the subject of
the communication, [FN39]

The term "knows" is defined in the Terminology section of the Model Rules as follows:

"Knowingly,” "known,” or "knows" denotes actual knowledge of the fact in question. A person’s
knowledge may be inferred from the circumstances.
"Know" does not mean “reasonably shonld know,™ which is also a defined term in the rules that does nol appeat
in the text of Rule 4.2 although it does appear in Rule 4.3, "Dealing with Unrepresented Person" (which applies o
the communication if the Iawyer does not know that the person contacted is represented by counsel). [FN40] The
Terminology provides that

"Should have known," when used in reference to a lawyer denotes that a lawyer of reasonable prudence
and competence would astertain the matter in question.
'Thus, in the Committee’s view, Rule 4.2 does oot, like Rule 4.3, imply a duty io inguire. Nonetheless, it bears
cmphasis that, as stated in the definition of "Knows™ (set out above), actual knowledge may be inferred from the
citcumnstances. It follows, therefore, that a lawyer may not avoid Rule 4.2's bar against communication with a
represented person simply by closing her eyes o the obvious. [FN4 1}
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V. The Bar Is Limited to Communications Related 10 (he Subject Mater of Both
Representations

Rule 4.2 makes reference to the subject matter of two representations, and requires a link berween them. Thus,
it provides thal "in representing a client,” a lawyer shall not communicate "about the subject of the representation”
-- referring 1o the lawyer's representation of her ¢lient. It goes on to Tefer to communications with one whom the
lawyer knows to be "represented in the matter” -- reqairing that the second representation be within the compass
of the inquiring lawyer's representatton. This required connection beiween the two representations, immparted by
the phrase "in the matter,” significantly Limits the scope of the prohibition,

If a person is epresented by counsel on a particular matter, that representation does not bar communications on
other, unrelated matters. For cxample, suppose a lawyer represents Defendant on a charge involving crime A.
Under Rule 4.2, angther lawyer may not, pursuant to a representation, either as prosecutor of as counsel {or a ¢o-
defendant involving crime A, comumumicate with Defendant sbout that erime without leave of Defendant's lawyer.
However, if the communicaling lawysr represents a client with respect to 2 separate and distinet crime B and
wishes to contact Defendant regarding that crime, the representation by counsel in ¢rime A does not bar
communications about crime B. Similarly, the fact that Defendant had been indicted on crime A would not
prevent the prosecutor from cornmunicating with Defendant, directly or tirough investigative agents, regarding
crime B, [FN42)

Cuestions regarding the scepe of representation "in the matter™ have arisen in the context of investigations of
ongoing criminal enterprises. Can a lawyer representing persons believed to be involved in organized ceime bar
communications with her clients by advising the prosecutor that she represents these clients in all matters, without
specification of what the matters are? Or may an individoal insulate herself from undercover investigation in a
criminal matker by retaining "house counsel?” The Committee believes that in both sitwations, and quite apart from
the latitude that, as explained in part II1 above, the courts have allowed for undercover investigative contacts
before arrest or mdictment, the progecutor is not barred from communicating under the Rule.

By prohibiting communication abowut the subject matter of the representation, the Rule contemplates that the
matier is defined and specific, such that the communicating lawyer can be placed on notice of the subject of
representation. Thus, if the representation is focused on 2 given matter, such as one involving past conduect, and
the communicating lawyer is aware of this representation, she may not commmnicate with the represented person
absenl consent of the representing lawyer. However, where the representation is general -- such as where the
client indicates that the lawyer will represent her in all matters -- the subject matter lacks sufficient specificity to
trigger the operation of Rule 4.2,

Similarly, retaining counsel for “all" matters that might arise would not be sufficienty specific w bring the rule
into play. In order for the prohibition to apply, the subject matter of the representation needs to have crystallized
between the client and the jawyer, Therefore, a client or her lawyer cannot simply claim tlanket, inchoak
representation for all future conduct whatever it may prove to be, and gxpect the prohibition on communications to
apply. lndeed, in those circumstances, the communicating lawyer could engage in communicalions with the
represented person withour vielating, the ole.

In the civil context also, the "matter” wilh which the representation is concerned must have been concretely
identified. For example, suppose that Corporation A wishes to purchase a subsidiary of Corporation B.
Corporation B has an on-going relationship with outside counsel, law firm XYZ, such that the firm represents the
corporation on all of its legal matlers. [n addition, Corporation A kndws that XYZ law firm always represents
Corporation B in its 'egal matters. However, Corparation A has not broached with Corporation B the possible
purchase of Corporation B's subsidiary, and thus the general counsel for Corporation A has no reason te believe,
let alone to know, that Corporation B has consulted its counsel regarding such an acquisition. In such
circomstances, becauss the representation by cutside counsel is not specifically focused om (he matter, the general
counsel for Corporation A is not barred by Rule 4.2 from conlacting the president of Corporation B to initiate
discussions wilhout asking law firm XYZ for its consent. Correspondingly, the XYZ firm canmot preclude such a
commmnication by announcing that it represents Corporation B for all purposes. A similar analysis applies as
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respects in-bouse general covnsel, who represent the corporation for all purposes. [FN43]

VI. Representation of an Organization Does Not Bar Comrmunications with All
Employees of the Organization

Questions arise as (o the manner in which the Rule applies when the represented party is a collective entity,
such as a corporation, rather than an individual. Specifically, the Commitiee has considered whether a lawyer's
representation of an peganization extends the Rule’s prohibition, either automatically or upon the declaration of the
organizagion's lawyer, 0 cover communications with alt employees or members of that organization.

Some courts addressing this issue have found that the represcnted party is limited to corporate employees who
fat] within the "control gronp": those caployees who manage and speak for the corporation. [FN44] The
Comment t0 Rule 4.2, however, makes plain that the term repeesented party refers not only to those with
managerial regponsibilities but to anyone who may legaliy bind the organization with respect to the matter in
question, [FN45] Consequently, when the party is an organization, the bar against communication covers not only
the control group but in addition anyone “whose act or omission in connection with that matter may be imputed to
the organization for purposes of civil or criminal lizhility or whose slaternent may constitute an admission on the
part of the organization.” [FN46]

Expansive though the Rule's coverage is with respect to officers and employess of a represemted organization,
the Rule does not contemplate that a lawyer representing the entity can invoke the mle’s prohibition to cover atl
employess of the entity, by asserting a blanket representation of all of them. So, for example, if in-house counsel
for the XYZ corporation announces that no one may talk to any XYZ employee without obtaining in-housd
counsel's permission, the communicating lawyer is not barred from communicating with all employees, If an
etnployes cannet by statement, act or omission bind the organization with cespect to the particular matter, then
that employee may ethically be contacted by opposing counsel without the consent of in-house counsel. OF course,
if individual employees bave their own counsel in the matter, thea the bar against communication would apply
absent consent of that separate counsel. But the fact that an entity is represented by vounsel does not prevent
communication with all current employees of the represented corporation, [FN47]

VII. Initiation of the Contact by the Bepresented Person Does Not Remove the
Bar

Another issue arising uoder the Rule is whether the prohibition against commnunications with represented
persons applies if the represented persco iniliates contact with (he communicating lawyer. Rule 4.2 exermnpts
communications if the lawyer repregenting the contacted perspn consents; but the Rule says nothing about
permitting the represented person to forego the protection accorded him by the ethical responsibilities of the
cotnrunicating lawyer. This Committes concluded in Formal Opinion 108 {1934) that the anti-contact rule does
not contemplate such & waiver.

Since then, a number of courts have similarly found that because the ethical prohibition is designed, in parl,
protect the effectiveness of the lawyer's representation, the represented person may not waive il [FN48]

While the Committee recognizes that not allowing the represented person to waive the Rule's protection may be
seen as paternalistic, it believes that Rule 4.2 requires thar result. Reflecting the concern that (he represented
person may not be in a posingn to make an informed waiver of the presence of counsel, the Rule operates to
reduce the likelihood of the represented person engaging in communications that might ultimately prove harmibul
to her cause by imposing a strict ethical obligarion on the conununicating lawyer. [FiN49]

¥I1I. When Contact Is Initiated by a Person Who Is Known o Have Been
Represented by Counsel in the Mater But Who Declares That the Representation
Hag Heen or Wilt Be Tertninated, the Comupanicating Lawyer Should Not Proceed
Without Reazonable Assurance rhat the Representation Has in Fact Been
Terminated
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Of course, any represented person retains the right to terminate the representation. In the event that such a
termination has securred, the conmmunicating lawyer is fTee to communicate with, and to respend o
communications from, the former reprezented person. The communicating lawyer's conduct would then be
poverned by Rule 4.3, Communications with Unrepresented Persons. [FN50]

A$ a practical matter, 4 sensible course for the communicaling lawyer would generally be to confirm whether
in fact the representing lawyer has heen effectively discharged. For example, the lawyer might ask the petson o
provide evidence that the lawyer has been dismissed. The communicating lawyer can also contact the representing
lawyer directly 1o determine whether she has been informed of the discharge. The communicating lawyer may
atso choose to inform the person that she does not wish to commanicate further until he gets another lawyer.

There are some circumstances where the communicating lawyer may need 1o go beyond determining that the
persen has discharged her lawvyer. One 13 that in a criminal case where the Court has appointed a lawyer to
represent the chient, the lawyer is not relieved as counsel of record unil the count grants her leave o withdraw,
Comsequently, even if the contacted person tells the communicating lawyer that she has fired her lawyer, the
communicating lawyer may oot proceed without teasonable assurance that the court has granted the lawyer leave
to withdraw. Similarly, if retained counsel has entered an appearance in a matter, whether civil or criminai, and
remaing counsel of record, with corresponding respomsibilities, the communicating lawyer may 0ot communicate
with the person votil the lawyer has withdrawn her appearance. In addition, if 2 communicating lawyer knows that
the represented person is incompetent, that person's statement regarding the starus of her representation may not
be sufficiently reliable to allow the communicating lawyer t0 assume that she s freg to engage in communications
with the person.

Omn the other hand, thers may be situations, particularly in the criminal context, in which the represented
person is reluctant to terminate her relationship with counsel, or wishes o negotiate with the prosecutor without
the knowledge of her counsel, because of doubt as to whether the lawyer representing her is in fact concerned
with protecting her interests as distinct from protecting the interests of others who may have atranged for her
representation. Even in such circumstances, the prohibition of Rule 4.2 against communications with the
represented party applies, at least until the lawyer seeking 10 communicate with that person has assurance that the
representation that the person is seeking to disclaln has been either tetminated or superseded by 4 new
representation. A useful course of action in such circumstances may be 1o request a court (if there is ong with
jurisdietion) o hold an ex parte hearing to appoint new counsel Or give approval to the communication without
counsel. [FN31] While arranging for such a hearing, the communicating lawyer should refrain from offering
atlvice or engaging in other substantive discussions with the person in question until the court has acted. [FN52]

IX. A Lawyer [+ Ethically Responsible for Contacis by Investigators Acting
Under Her Instructions That Would Viclate the Bar if Made by a Lawyer

The next issue the Committes has undertaken to address concerns the applicability of Rule 4.2 1o the activities
of investigators working with lawyers; and in particular, the circumstances where a lawyer may be held
vicariously responsibie if an investigator collaborating with her comnmpicates with a represented person without
the consent of the representing lawyer.

There is no doubl that the use of investigators in civil and eriminal matters is normal and proper. Particularly
in the criminal context, there are legitimate reasons not only for the use of undercover agents to conduct
investigations, but for lawyers w0 supervise the acts of those agents. [FM33] And the investigators themselves are
not directly subject to Rule 4.2, even if they happen to be admitted 1o the Bar {as many FBI agents are}, because
they are not, in their investigative activities, acting as lawvers: they are not "representing a client.” [FMN54]
However, when the investigators are directed by lawyers, the lawyers may bave ethical respongibility for the
investigators” conduct.

Such responsibility will ordinarily arise under Rale 5.3, which provides in part:
Responsibilities Regarding MNonlawyer Assistants
With respect 10 2 nomlawyer emploved or retained by or assoctated with a lawyer:
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{b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to
ensure that the person's conduct is compatible with the professional obligations of the lawyer, and
{c) 2 lawyer shall be tesponsible for conduct of such a person that would be a violation of the Rules of
Professional Conduct if engaged in by & lawyer if:
(1} the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or
(2) the lawyer is a partner in the law firm in which the person is employed, or has direct sepervisory
authority over the person, and knows of the conduct at a time when' its cotsequences can be avoided or mitigaked
bt fails o take reasonabie remedial action.
Under these provisions, if the lawyer has direct supervisory aothority gver the investigator, then in the context of
comtacts with represented persons, the lawyer would be ethically responsible for such contacts made by the
investiator if she had not made reasonable efforts w prevent them {Rule 5.3(0)); if she instructed the investigator
to make them (Rule 5.3(c)(1}); or if, specifically knowing that the investigator planned to make much contacts she
failed to instruct the investigator not (o do so (Rule 5.3(c)(2)).

The Committee believes, however, that if, despite instruction i the contrary, an investigator under her direct
supervisory authority (or one oot under such sutority) made such contacts, she would not be prohibited by Rule
5.3 from making use of the result of the contact. [FN53] Rule 8.4{a) imposes similar, albeit narrower, ethical
limirg on what a lawyer can divect an investigator to do. Rule 8 4(a} provides;

Misconduct

It is professional misconduct for a lawyer to:
{a) violate or attempt to vielate the Rules of Professional Conduct, knowingly assist or induce ancther to
do 30, or do so through the acts of another.
Since a lawyer is barved under Rule 4.2 from conumunicating with a represented party about the subject matter of
the representation, she may not circumvent the Rule by sending an investigator to do on her behalf that which she
15 hersell furbidden to do. [FN56) Whether in & civil or a criminal matier, if the investigator acts as the lawyer's
"alter-ega,” the lawyer is ethically responsible for the invesiigator's conduct.

X. There Are Several Categories of Comumunications That Are "Authorized by Law"”

The final iggue the Commitiee has undertaken to address is the scope of the exeeption in Rule 4.2 permitring
otherwize prohibited comemunications if they are "authorized by law. " That exception first appeared in the black
Tetter text of DR 7-104{A1), but had been found to be implied in Canon 9, [FN57] and 1 now o be found in the
anti-contact rele of every jurisdiction but one. [FN58]

The Comment to Rule 4.2 identifies, as an example of a comrmunication aothorized by law, "the right of 2
party 10 a confeQversy with a government agency to speak with govermment officials about the matter” -- the right
in question being First Amendment right of petition. [FN5%] The "authorized by law" exception o the Rule is also
satisfied by a constitutional provision, statute or court rule, having the force and effect of law, thal expressly
allows a particular eomonupication to oceur in the absence of counsel -- such ag court rules providing for service
of process on a party, [FNG0] or a statute authorizing a governunent agency to inspect certain regulated premises.
[FN61] Further, in appropriate circumstances, a court order could provide the necessary authorization. [FN62)

As has been exglained in part 11 above, an additional category of circumstances fhal appear (¢ be fairly rreated
as "anthotized by Jaw" are those where courts have held that certaln crimminal investigative activities prior to arcest
or the filing of formal charges, such as the use of undercover agents or informers not acting as the prosecutor's
"alter ego,” are not prohibited by the Rule.

A maore difficnit issue iz raised by the Department of Justice regulations on Communications with Represanted
Fersons, [FN&3] which are evidently intended to rest squarely on the "authorized by law" exception in Rule 4.2.
That 1ssee s what, if any, directives by a governmental department ot agency purporting o permit contacts with
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represenied parties fall within the "authorized by law” exception? The Committes believes that such ditectives will
qualify as "law" for purposes of the Rule pnly when embodied in formal regulations that have been properly
promlgated pursuant o statutory authority that contemplates regulation of the character in question. Were any
ather regulation or fiat by an agency head to be considered an authorization by law, any government agency could
“authorize® its lawyers to engage in conduct expressly prohibited by ethical codes simply by promulgating a
regulation oz policy. [FMNa4]

The Comrmittee's view finds support in Chrysler v. Brown, 441 U.S. 281, 198 (1979}, where the Supreme
Court rejected the view that any agency conduct that has been directed or approved by an agency head is
"authorized by law,” within the meaning of a statute prohibiting such conduct except whers "authorized by law."
Rather, the Court held that for a govemment agency's cegelation 2 have the force and effect of law, it muse be a
substantive regulation, which has been adopted In accordance with the procedural requirements imposed by
Congress, and alse rooted in a Congressional grant of authority. Chrysler v. Brown teaches that when an agency
promulgates regulations purporting to authorize conduct in derogation of other law, those regulations must be
grounded in a statute which contemplates regulations of the kind isswed, A general prant of regulatory authority to
an agency is not sufficient to support the issuance of regulations that permit what other law forbids, Although in
Chrysler v. Brown the federal agency regulations in issue would have overridden requirements of a federal
stalute, the Commities believes the same result should be reached if the gther law involved were rules of
professional conduct adopted by state courts -- or, for that matter, federal courts. [FNG5]

CONCURRENCE

This is an important opinion addressing critical issues arising under Model Rule 4.2 and putting to rest a series
of misguided notions that have been asserted by those whe seek to undermine the sanctity of the lawyer—client
relationship embeodied in the provisions of Model Rule 4.2, There is nothing more central o what it means 1o be a
client in the American systemn of justice than to know that, having hired a lawyer, the client need not worry about
being taken advantage of by lawvers, with special skills and training, who represent others. Ones the client's
representation is disclosed, all lawyers are on notice that they nust deal with the client's lawyer on all matters,
uniess the represenked pérson's lawyer provides otherwise. Whether the matier i civil, criminal or transactional,
whether a complaint has been filed, an indictment brought, a tax audit commenced or an agreement of sale signed,
whether an adverse party, a co-defendant or plaintiff, a witness or a participant iz a transaction, all clients who
have hired lawyers should benefit from the protection of Rule 4.2, Nor may a lawyer avoid the rule by using non-
lawyer agents to undertake what the lawyer is prohibited from doing, by maintaining studied ignorance of the
representation, or by claiming the represented person initiated the contract.

This concurrence is filed 1o address several points on which the author believes the majority opinion and the
dissents do not have it quite right. First, the Committee observes in the headnote that "the Rule has been
interpreted by some courts not to prohibit contacts by investigative agents acting under the general direction of 2
lawyer with a person known (o be represented . . . " While this statement is correet, it doesn't explain to the
unsuspecting, who wmight only read the syilabus, that almost all of those cases rely on reasoning which this opinion
rejects, reasoning which this Commillee, it issuing this Opinion describing what it believes to be the correct
interpretation of the Rule, hopes courts in the futnre will alse reject,

For too long, the mere repetition of the words "legitimate needs of prosecutors” has been used by the
opponents of the principles of Model Rule 4.2 to undermipe the protections the Rule is intended to provide. In
tesponding to this htany, some of these courts, quite incorrectly, have ¢viscerated the Rule in the very situations
whete it is most needed: to protect from improper contacts those represented persons who face the awesome
power of the government. Once a person has retained a lawyer in a matter, as this Opinion so carefully reasons,
then all contacts are to be through that lawyer, aod any contacts that are made on any basis other than through the
lawyer, are in viclation of the Rule, .

Second, the majority opinion addresses by indirection the Department of Justice regulations on
Communications with Represented Persons, regulations which by their terms are premised on so-called principies
that are rejected out-of-hand in this opinion. More important, those regulations are clearly not authorized by law.

Copr. © 2004 West. No Claim to Ong. U5, Gove. Works.



ABA Formal Op. 95-394 FPage 11

There is no Congressional grant of anthority to the Justice Department to jssue regulations undermining the
fundamental rights of clignts ta be tepresented by counsel. Moreover, regulation of tawyers, including Justice
Department lawyers, has been traditionally and quite praperly left to he states. Indeed, in the author's view, there
could never be a delegation to the Justice Department or other law enforcement agency to set its own ethics rules
unilaterally. When the drafiers of Model Rule 4.2 inseried the words "authorized by law" they must have had in
mind Jaw established by either the courts or the legislature.

The Department of Justice regulations demonstrate the evil of having one party to dispuied matters have that
power. The regulations provide for loopholes so large that in some contexts they render the protections of Model
Rule 4,2 meaningless. To ever permit a litigant (particularly one as powerful and capable of threalening
represented parties as the Tustice Department) i decide what rules wifl govern its own lawyers unbalances the
judigial process in a fundamental, unfariunate and inequitable way.

Third, addressing Mr. Eltiot's dissent, its fiawed interpretation of Maodel Rule 4.2 as limited to "parties,” not
"persons,” becomes apparent if one analyzes one of his opinion's examples. In trying to explain how, on the basis
of principle, he is able to decide who is a party {and therefore entitled o the protection of the rule) and who s a
person (and therefore not), Mr. Elliot explains that "[i]n a real estate transaction, he buyer and seller would be
'parties,” and, if represented, could not contacted by the othet's attorney absent consent of their own attoroey.
The buyer's mortgagee bank and ihe sefler's bank whose mortgage the buyer wounld have to pay off would not be
'parties,” even if represented.” This resuit will come as a great surprise to those in our profession who represent
lenders, underwriters and other key "players” in transactions; in those situations, when it is made known that the
bank or investment company will be represented by counsel, there should be every expectation, based on Model
Rule 4.2, that lawyers for the buyer and seller would not be contacting the bank or investment company direcily.
if Mr. Elliot thinks otherwise, then that is but ong mere reasen to conclude that Model Rule 4.2 was intended 1o
rzach these "persons” as wall as the buyer and seller "parties.” The buyer, the seller, the hank, the title company,
the investment banker, the auditor and any other represented persons to a transaction, by the sole fact they choose
to be represented by coungel, aré entitled to the fuld protection of Model RBule 4.2, whether they meet Mr, Elliol’s
strained interpresation of party or not.

Finally, addressing Mr, Amster's dissent, while ! share his view that the protections of Model Rule 4.2 are
eveén more important in the criminal conteat, this does not mean that those protections should not be avanlable
all clients, including organizacions. The Rule recognizes, quite propertly it seems, that fhe lawyer wha represents
an organization should not be able to prevent unsuperyvised contacts with all organization employees. By the same
token, it recognizes that in order for an organization’s lawyer to provide effective representation, contacts with
employees baving managerial responsibility, and any person whose act or omission in connection with the matter
may be imputed o the organization or whose statement may constitute an omission must be prohibited. Any other
rule would make it impossible for organization clients to receive the same level and quality of representation
accorded to individuats, This may, as Mr. Amster notes, interfere with informal fact gathering but the need to
resort to formal fact gathering is & very small price to pay for the important protections Model Rule 4.2 provides.

Lawrence }. Fox
Kim Taylor-Thompson
DISSENTS

1 cannot go along with this opinion. [t is overbroad and obstructs the legitimate search for the facts and the
truth in civil litigation. [n concentrating upen the applicability of Rule 4.2 in the criminal contest where the
constraint upon communication with represented parsons is based upon the constilwion and concem for the rights
of criminal defendants which might be overwhelmed by the resources of law enforcement agencies, this
committee bas overlooked its impact upon the puesuit of the truth and facts in civil litigation. The opinion provides
counsel for organizations with even broader power to isolate potential adverse wimesses than presently exists
under Rule 4.2. [FN&6] By erecting this wall blocking the fact-seeker from persons who may have knowledge of
the matter in both criminal and civil litigation, (he committee has thrown out the baby with the bath water. This
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opinion in the civil context protects 1awyers and their clients rather than individuals who might shed light on the
factual basis of civil litigation.

Somie members of the majority have asserted that the ahove-cited comument to Rule 4.2 fixed the direction of
this opinion and that this dissent should have begn directed at the rule rather than the opinion. If that is so,
somewhere in this opinion the commiltee should have suggested maodifications to the tule which would have made
it less onerous to a fact-seeker in civil litigation, especially one with limited resources. Mot only did they not do
$0, but they compounded the problem by opining that even if the contact is inittated by a low-level employee of 2
represented organization, the rule bars any contact, This means that in the run-of-the-mill civil case, where a
lawyer announces that he represents the organization in all personal injury matters, it will be more time-
consuming and expensive fo marshall fact from persons who in many cases will be best situated to witness the
event which resulted in the litigation, i.e., low-level employees of a represented organization who may be willing
to tell whar they know aboue the incident.

During the committee’s lengthy discussions, a paragraph was suggested which would exempt communication
initiated by a whistle-blower for the purpose of disclosing wrongdeing on the part of a corpotation. Such a
provision to this writer made common $ense, bit a majority of the committee voted to delete the paragraph. The
opinion also fails to take inlo account the endless variety of factual situations where a noncontrol employee far
down on the food chain might provide relevant information in civil litigation and makes it almost impossible o
develop the facts without the oversight of lawyers thus making the search for the truth an obstacle course.

In addition to my substantive concern about this opinion, its length and complexity requires some comment.
Several members of this comrnittee tried their hand at writing an opinior upon which a majority of the committee
might agree, and it is fair to say that the opinion ultimately took on a life of its own. The end result is a protracted
and global interpretation of Rule 4.2 which is so convoluted and complex that it provides little comfort for the
lawyer secking facts to support his client’s case as to precisely what conduct is permissible.

1 envisage that the role of this committee is to fumish all members of the legal profession with guidelines
which if followed would atd the ordinary practicing lawyer to comply with those ethical standards embodied in the
Maodel Rules. This opinion is more appreopriste for a learned legal periadical and does not take into account the
real world where individual lawyers are confronted with time constraints in making hard decisions in the field of
ethics. {t just does not show them the way; to the contrary, it will add to their confusion.

The committes might have been better off had it abandoned its efforts and not written this opinion once the
problems which gave rise to our interminable discussions and revisions surfaced. Unfortanately, it did net do 3o,
and we are now issuing this massive work product which, in this writer's opinion, cieates more problems for the
average prachcing attorney than it solves,

In light of the foregoing, I dissent.

Richard L. Amster

The fundamental premise of much, if not most, of the Committee's opinion is the proposition that when Rule
4.2 uses the word "party”, it reatly means "any person”. The distinguished American writer, thinker and
philosopher, Johnny Carson, was wont to observe: "You buy the premise, you buy he joke." I do not buy the
premise. Accordingly, [ dissent.

My dissent, however, is lmiled to the premise. | have oo quarrel with the reasoning of the Commitiee on those
points that do not require its latioudinarian interpretation of the word "party”™. Indeed, if I were to accede 1o that
definitional view, I would have no quarrel with the elaboration of those potnts that do depend upon that premise.
My dissent is simply based upon the fact that despite best efforts at textoal archeolopy, the Commitiee can find no
basis whatsoever in legisladve history for ils conclusion; the conclusion it reaches violates basic and universally-
apphied canons of statutory construction that govern the interpretation of these Rules; other jurisdictions have, by
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their actions on the Rules of Professional Conduct, recognized that "pacy” does not mean "any person”; and the
conclugion itself is reduced in the end to a desperate exercise in wish fulfiliment. The Model Rules, for better or

worse, are ned and never have been z wishing well.
Lepislative History

The Committee concedes, as it must, that it hasn't a clue as to why Rule 4.2 uses the word "party” instead of
"perscn” when describing the protected communicatee, Jt recognizes that Canon 9 of the 1908 Canons of
Frofessional Bthics used the word "party"”, and did so in a context clearly disclesing that the "pariy”™ was one with
whom a dispute or transaction was involved. That same word "party™ was repeated in DR 7-104{A )1} under the
litle "Communicating With One of Adverse loterest™. The word "party”™ again was employed in Model Rule 4.2,
this time under the dile "Communicating With Person Bepresented by Counsel”. The Committee can find no
discussion in the legislative history as to the meaning of "party” in any of these iterations of the mle,

Canons Of Constructions

In light of the fact that thronghout the Model Rules the word "person” is frequently vsed, but the word "party”
i# used in Rule 4.2, canons of statutory construction, universally applied as well in construing court rules like the
Madel Rules of Professional Conduct, compel the conclusion that "partly” mesns something different from
ﬂpﬂrsnn"_

Thete is 4 presurnption of purpose behind every sentence, clawse or phrase of a rule, and no word in a rule is
to be treated as superflucus. DeSisto College, lng. v. Town of Howey-in-the-Hills, 706 F. Supp. 1479, 1495
(M.D. Fla. 1989}, affirmed §88 F.24 766; Fox-Knapp, Ine. v. Employees Mutual Casualty Co., 7253 F. Supp.
708, 7058 {5.D.N.Y. 1989}, affirmed 893 F.2d 14; Peck v. Jacquermnin, 1946 Conn. 53, 64, 491 A.2d 1043 {1985).
The use of different words in the same Rules must indicate a difference in legislative intent, BEP Resolution Trust
Corp., 114 5. Ct. 1757, 1761 {1994}, Lankford v. Law Enforcement Assistance Administration, 620 F.2d 33, 36
(4 Cir.; 1980); Tafova v. U.S. Dept. of Justice, LEAA, 748 F.2d 1389, 1392 (10 Cir.; 19844, Fritz v. Madow,
179 Conn, 269, 272, 426 A.2d 268 (1979); Hincheliffe v. American Motors Corporation, 184 Conn. 607, 613,
440 A.2d 810 (1981); Parricielli v. Personnel Appeal Board, 186 Conn. 198, 203, 440 A.2d 286 {1982).

We are not permitted o "torture words to import ambiguity where the ordinary meaging leaves no room for
it.” Mingachos v. CBS, Inc,, 196 Conn, 91, 58, 48] A.2d 368 (1983). A rule does not become ambiguous solely
because people disagree as to its meantug. As nuch as we may think & rule showld have meant something £lse, its
imtent is o be found not in what its enactors meant ko say, but in the meaning of what they did say. We are not
permitted to read into the termg of & rule sormething which manifestly is not there in order to reach what we think
would be a just result. In re Pederson, 875 F.2d 781, 784 (9 Cir. 1989), Commissioner ¥. Freedom of
Information Commission, 204 Conn. 609, 620, 328 A.2d 692 (1987). Neither does a rule become ambiguous
simply because different courts might have mierpreted it differentdy. Jones v. Brown, 41 F.3d 634, 639 {Fed. Cir.
1954). :

Fidelity to the canons of construction which govern courts in interpreting the Model Ruoles, and therefore dught
to govern this Commitiee, compels the conclusion that this Committes cannol imposge upon the word "party” the
meaning of "any person”.

As a simple matter of logic, the Commites cannol, by the ipse dixit of an opinion, ignore the fact that for
almost 90 years a different word -- "party” -- has been used in Rule 4.2 and its antecedents at the same time that
the Commitiee's favored word -- "person” -- has been used elsewhere in the same Canons, Code and Rules by the

same awthors. To import synonymy where the drafters used different words is resclutely to close one's eyes o the
obvigus, and to flout the canons of construction that govern our deliberations,

What Other Jurisdictions Have anc
That "party"” does not mean "any person” i demonstrated as well by he understanding of the jurisdictions —
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now, some 40 - which have adopted the Model Rules or vaciants of themn. Simply put, when these jurisdictions
wanted Rule 4.2 10 protect more than just parties, they amended Rule 4.2 to say so. Thus, Alaska Rule 4.2 {"party
or person”); Texas Rule 4.2 (“person, organization or entity of government™); Forida Ruie 4-4.2 {"person"); and
see Oregon DR 7-MM{AY 1) {"person™). This Committee itself has - in what one presumes is not an act of
supererogation -- proposed to the House of Delegates in August, 1995 changing the word "party” to "person” in
Maodel Rule 4.2,

Presumably, the 40 or so jurisdictions that have adopted the Model Rules -- indeed those still operating under
the Code of Professional Responsibility -- have long understood that "party™ is a subset, and not a synonym, of
"person”. Those who wanted a more expansive protection have amended the rule. Améndmnent, not wish-fuifilling
interpretarion, is the way to pour the new wine of "person” inte the old bottle of "paryy "

Unambiguouws Meamng

The Committee for some reason (probably because it wangs an excuse to construe it $o that it can then apply it
a5 it does in the Opinion) and contrary to universally-applied canons of construction, supra, purports to find the
word "party” ambiguous, and finds the ambiguity "compousided” by use of the word "person” in the title 1o the
Rule, But that lawer fact should not affect the meaning of "patty” in the Rule. All parties are persons, but oot al!
persons are parties. The overall title 1o the section compiising Maodel Rules 4.1 - 4.4 iz "Transactions With
Persons Other Than Clignts. "

The Commities chooses to treat "party” as meaning "person” despite the fact that the drafters knew full well
how 1o etnploy the broadar "person” when they meant "person” -- they vsed that word in Rules. 4.1, 4.3 and 4.4
-- but avoided using it in Rule 4.2. The Comimitles, seeking to buttress the logic of intetpreting "party” to mean
"person”, notes thal the word “party” is used a8 a synonym for "person” in the phrase "third party discovery™. It
ihe Model Rules, however, when "third person" is meant, "third person” is the phrase the drafiers use. See, e.g.,
Model Rules 4.1{3) and (b) and 4.4,

Seeking support for its expansive interpretation, the Commiltee cites part, but not all, of the Black’s Law
Dictionary definition of "party™. A more instructive citation would have incluided he entire definition:

Party, 0. A person concerned or having or taking pact in any affair, matter, transaction, of proceeding,
comgidered individually. A "party" to an action is a person whose name is designated on record as plaintiff or
defendant. M & A Elec. Power Co-op v. True, Mo, App., 480 5. W.2d, 310, 314, Term, in general, means one
having right to control proceedings, to make defense, to adduce and cross-examine witnesses, and to appeal from
Jodgment. City of Chattanooga v. Swift, 223 Tenn. 446, 442 5.W.2d 257, 238,

"Party" 15 a technical word having a precize meaning in legal pariance; it tefers to those by or against
whorn a legal suit i brought, whether in law or in equity, the party plaintff or defendant, whether composed of
one or more individoals and whether natural or legal persons; all others who may be affected by the suir,
indirectly or consequently, are persoms interest by nol parties. Golatte v, Mathews, D.C, Ala. 394 F. Supp. 1203,
1207,

See also Nominal defendant; Parties; Prevailing party,
Black's Law DMcticnary {5th ed.)

When we accept the lexicographers' invitation o see related wourds and turn @ "parties” we find a definition
which, quite rightly, takes the word beyond the confines of Iitigation:
Parties. The persons who take part in the performance of any act, or who are directly interested in any
affair, coniract, or conveyange, or who are actively concerned in the prosecution and defense of any legal
proceeding. Green v, Bogue, 158 US. 478, 15 5. Cr, 975, 39 L.Ed. 1081 See alsc Party.

Id.
Indeed, in light of the clearly limited meaning of "party" as a common law term, the Committee's dikrar that
"party" means "any person” contravenes yet anotbher canon of statilory construction: that unless those

promulgating a rule make manifest an intent to the contrary, a presumption obtaing that when they use a common
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law term, they intend 1o use it in its common law sense. United States v, Shabani, 115 §.Cr. 382, 385 {i954),
Resolution Trust Corp. v. Diamend, 45 F.3d 665; 672 (2 Cir. 1995); Citizens Action League v. Kizer, 887 F.2d
1003, 1006 {9 Cir. 1989), cert. den. Department of Health Services of California v. Citizens Action League, 110
5. Cr. 1524; U.S. . Patterson, 3582 F.2d 595, 603 {1 Cir. 1989), cert. den. 110 &, Ct. 737; and see Gilbert v.
United Siates, 370 U.S. 650, 655 {1962).

The Comynittee's discussion is also unpersiasive becavse the Commuttee appears constantly to be shifting
ground in identifying the concept against which it is fighting. Too ofien the Committee seeks to justify its
"person” choice by arguing that for policy reasons the communicatee need not be a "party to an adjudicative or
other forrnal procesding.” But the Comment already says that. The issue, with which the Committee never comes
to grips, is whether by using the wored "pacty” the drafters intended to mean 2 person who had an interest in the
matter — be it a lawsnit, a contract negotiation, & réal estate closing, of whatever - which it was the purpose and
foreseeable ouicome of the matter significantly and directly to affect. Such persons would have an interest
qualitatively different from others in the matter, a qualitative difference signified by the word "party”. The
Committze neither acknowledges nor addresses this patgral -- and in my vigw, cormect -- rationale for the use
consistenlly since 1908 of the word "pacty” instead of the word "person”. Such an interpretation, however, 15
eaacily what "parties” supra, is defined a5 meaning,

In this scenario, for instance, a plaintiff and defendant in a lawsuit would be "parties”, because the purpose and
foreseeable outcome would directly affect their interests. The fact or expernt witness would not be a “party”, even
if for whatever reason be had retained a lawyer to advise him in his capacity as a witness. [n a matritonial case,
where custody, visiation rights or suppert are issues, the represented children of the marriage would be parties
hecause of the centrality of their interests to the matter, even thouph they are not formal parties to the litigation.

In a real cstate transaction, the buyer and seller would be "parties", and, if represented, could not be contacled
by the other's attorney absent consent of their own attomney. The buyer's mortgagee bank and the seller’s bank
whose mortgage the buyer would have to pay off would not be "parties”, even if represented; so that the buyer's
lawyer could contact directly the seller's mactgage officer to find out the precise amount of the pay-off figure '
without the intermediation of the bark's lawyer. While both banks have an interest in the transaction, the interest
is qualitatively ancillary to the central interest of the buyer and the seller.

As a policy matter, of course, it might conceivably be better if the word "person” were used in Rule 4.2
instead of "party”. It cerlainly would be easier to apply (he Rule (though the consequences of such a broad
applicability have only begup 10 be discerned in the Corarmittee’s opinion}, Indeed, the Committee has proposed
changing (he Rule 1o substitute "person™ for "party”; and if that change is adopted, this discussion will be moot
for the Model Rule, though still relevant in the vast majority of jurisdictions which have adopted Rule 4.2 using
"party”,

But ease of application and logical consistency canmt effect a change io the meaning of 5 word used
consistently since 1908 in this particular rule, aspecially where, as here, there is a pecfectly normal, natural
meaning to be accorded to the word "party" that acknowledges its more limited ambit as & subset, instead of a
synonymm, of "person”.

Conclusion

If the Cominiltee’s expansive reading of "party” to mean "person” is correct, there 15 no need for the House of
Delegates in August of 1995 to change the text of Model Rule 4.2, as proposed by the Commirtee. If the
Comgnitlee's reading is correct, the Judges of Oregon, Alaska and Texas did not know what they were doing when
they amended their rules, thinking they were expanding "party”. If the Commiitee’s reading is correct, the ABA
House of Delegates stands accuesed of bizaree and irrational behavior for vsing the word "parry” in Rule 4.2 1o
mean the same thing as that for which everywhere else it had used "persen” {and so do the Houses that adopted
the Model Code and the Canons}.

Of course, this i not so. This Committee, in proposing the rule change, understood that it was proposing just
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that: a change in the rule. The Judges of Alaska, Oregon and Texas did not engage in futile pestures of rule-
making. The House of Delegates in adepting Model Rule 4.2 and deliberately using the word "party”™ where
everywhere else il had used the word "person” clearly irtended a difference in meaning.

it my colleagues want Model Rule 4.2 to protect "any person”, their remedy is ool o imagine ambiguzty in the
current term "parey” and then throngh construction transform it into the broader term "persen”. Their remedy is
1o proselytize the members of the House to change the words as the Committee has proposed. Theirs must be the
route of legislation, not interpretation.

Ralph G. Blfiot

FHN1. This opinion was prompted in part by the dialapue between the American Bar Association and the Uniled States
Department of Justice in connection with the promulgation of the Departogent’s reguiattans on Communications with
Represented Fersons, 28 C.F.R. Part 77

FM2. This Commitiee has proposed an amendmem to the Ruje, 1o substituee "person” for "party” in the ext of the
Rule. That proposal will be submiteed to the House of Delegates for consideration in August 1995, The change would
resolve the ambiguity in the present Rule thai is discussed in Part II of this Opinion. The Commitiee’s proposal would
2lso amend the Comment to the Rule 1w clanfy certain matters regacding ils proper soope as discussed in this Opinion in
the text accompanying nowes 36 and 38,

F13. 2 David Hofiman, A Course of Legal Srudy Addresscd 1o Students and the Profession G::n;:a'ally T71 (24 ed,
Baltiimore 1836), quoted in John Leubsdorf, Communicating with Another Lawyer's Client: the Lawyéer's Vet and the
Client's Imerests, 127 U. Pa. L. Rev. 683, 6384 n.6 (1979). '

FN4. See Roger C. Cramton & Lisa K. Udell, Srare Eihics Rules amd Federal Prosecutors: The Controversies Over the
Anti-Coniact and Subpoena Rules, 53 U, Pit, L. Bev, 291, 292 1.3 {1952).

FN5. Cramton & Udell, supea note 4 ar 325,

FN&. Id. Sce also Polycast Technology Corp. v. Uniroyal, Ing., 123 FR.D. 621, 623 (S.D.M.Y. 1590] {stating thar
the anti-contact rule prevents lawyers from using superior skills and Iraining 1o abtain "unwise statements™ from an
oppasing party, protects privileged information, and aids in settlerments by ailowing lawyers skilled in negouating o
conduct discussions aboul the matter).

FNT. 4 Op. Off. Legal Counsel 576, 584 (1980} (concluding, however, thal DR 7-104 did not probibil federal eriminal
investipative activities becanse such activities are "aviborized by law™).

FME. See, e.g,, State v, Richmond, 560 P.2d 41, 46 {Ariz. 1076), ccre. denfed, 433 U.S. 315 (1997): State v,
 Nicholson, 463 F.2d 633, 636 (Wash. 1965, '

FNG. Scc F. Dennis Saylor, IV & J. Douglas Wilson, Putting a Square Peg in a Round Hoie: The Application of
Maodel Rule 4.2 v Federal Prosecutors, 33 UL Pict. 1. Rev. 459 {1992).

FMNI0. Sce generally, Upited States v, Hammad, 858 F.24d 334 (2d Cir. [938), cert, denied, 498 1.5, 871 {1980);

Unitcd States v. Thomas, 474 T.2d 110 {1tk Cir.), cert. denied, 412 U.S. 932 {1973); In e Dos, 300 F. Supp. 478
(DN M. 1992%; United States v. Lopez, 765 F. Supp. 1433 (N.D. Cal. 1921}, rev'd on ather grounds, 4 F3d 1455
(9th Cir. 1993); Svarez v, State, 481 50.2d 1201 (Fla. 1985), cert. denied, 476 U.S. 1178 {1985); People v. Green,

2714 MW .24 448 (Mich. 1999,

FN11. See United States v. Santiago-Lugo, Crim, No. 954029 {D. B.E. Jung &, 1993}, 1i ABA Law. Man. Prof,
Conduet- 192 (criminal defense counsal whoe conducted ex parte interviews with co-defendants of their cliem censured
for violating Buile 4.2); but of. Grievance Coms. for the Sowihern District of Mew York v. Sunels, 43 F.3d 540 (24
Cir. 1993} (holding that the lawyer for a criminal defendant was not barred from interviewing, without consent of his
lawyer, a polential witness against his client in one matier, who was alsp a potential codeferdant of his client in another
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matler, since in neither case was his individual 2 "panty” in the same "matter” as the lawyer's clisnt within the meaning
of DR 7-104(AY).

FNi2. Rule 4.2 emt. [3].

FN13. See United States v. Ryans, 903 F.2d 731,739 (1th Cw.), cert. denied, 498 U5, 855 (1990) "'We are not
conviteed that the language of [DR 7-1040A 1)) calls for its application to the investigative phase of law enforeement”
because "the rule appears to contemplate an adversarial relationship between litiganis, whether in a criminal gr a civil
seiting”.) But see United States v, Hanunzd, 858 F.2d 834 (2d Cir, 1988}, cert. denied, 498 U5, 571 {1990) (DR

T-104{A )1} applics prior to filing of formial charges),

FM14. Thus, the term "party” is commonly used to refer e persons heyond the lechnical parties invoived in a matter.
For cxample, "third party discovery™ is frequently used with the same ifi:aiting 45 "non party discovery,” Moreaver,
the definition of "party™ appears in Black’s Law Dictipnary (Gth ed. 1990) as "[a] person concerred of having or tuking
part in any affair, matier, transaction, or proceeding, considerad indjvidualiy."

See also Charles W. Wolftam, Modern Legal Ethics 511 (1986) {obscrving that “party”™ is a lawycrism that is intended
tor refer brozdly to any "person” represerted by a lawyer in a marier, and sugpesting that while DR 7-104(A)1} of the

Model Code of Professional Responsibiliey "probably™ probibited contact with any represented person, Model Rule 4.2
clearly does); W.Y. State Bar Assoc. Comm. oo Profl. Ethics, Op. 656 (1593) tinterpreting N.Y. Digciplinary Rule

T-104(AN 13 as applying to communicattons berween lawyer representing parent in child custody praceeding and child
for whom a law guatdian had been appointed even though the child is not a "party™ to the procecding); N.Y. State Bar
Ass™n Comm. on Prof, Ethics Op. 463 (1977} (describing DR 7-10404)(1) as an absolute proscription against
communications wilh a representad person, not merely a techiical party).

FM13. The comprehensive record of the deliberations of the Kutak Commission casts no light on the reagson why the
word "persoR” was used in the caption of the Rule while "pany" was used in ils text.

FM16. In arder to eliminate the ambiguity arising from use of the term “party,” described in the accompanying texe,
the Committee has proposed that the Fule be amended to substinte (e word "person” for "party” in the body of the
Hule. See note 2, supra.

BN1Y. See, e.g., United States v, Jamil, 5346 F. Supp. 044, 854 (E.LLNYL 19823, rev'd on other grounds, 707 E.2d
638 {2d Cir. 1983} (stating that DR 7-104{A) 1) protects a persan whe is a potential litigant); Florida State Bar Assoc,
Comm. on Prof. Ethics, Op. 78-4 (1573) {stating that DR 7 104{AN1) applies "whenever an attorney-client relationship
has been established . . . regardless of whether or not litigation has commenced. ") Mississippi State Bar, Op. 141
{1988) {"The actual filing of 2 lawsyit or inient to e a lawsuit is irelevant o the question of whether the lawyer may
cormmunicate with the adversa party."); Texas State Bar Prof, Ethics Comm., Op, 432 {1994) (prohibitions of the Texas

_anli-contact rule, which is similar o Rule 4.2, apply "despite the fact that litigation is neither in progress noc
contemplaled. ™.

FM18. See Geoffrey . Hazard, Jr. & W, William Hodes, The Law of Lawyering: A Handbook on the Modet Rules of
Professional Conduct 730 (1993 Supp.). See, c.g.. Comm. on Prof. Ethics and Conduct of the Tows Stawe Bar Assoc. v,
Shepler, 519 N.W.2d 82 (Iowa 1994) (altoriey's violation of DR 7-F0d(AX 1) resulted jn disharment when he obiained
persenal gain in a direct transaction with an elderly woinan afier being instructed to contact silber her family or

attgemey régarding husiness matlers).

FNI9. Seg, e.2., United States v, Jacobs, 547 F.2d 772 (2d Cir. 1976}, cort. dismissed as improvidently granted, 436
U.5. 31 {1978). But sce the discussion in Part 11 infea, regarding decisiona) authority limiting the Rule's application in
criminal investigalions prior to arrest or the filing of formal charges.

FMNZ0. See, e.g., Triple A Machinc Shop, ke, v. State, 261 Cal, Rptr. 493, 498 (C1. App. 1939 California anti-

cantack rule's prohibitions “zitached ance an attoraey knew thal an opposing party was represented by counsel even
where no formal action had been fled, Y. See also decisions cited in note 17, supra.

Fi2l. See, e.g., United States v. Pinto, 850 F.2d 927 (2d Cir)), cen. denied, 488 U.5. 867 (1984} (holding that DR
7-10d applied where the prosecutor interviewed a represented wilness who was a potential defendanty; ABA Farmal Op.
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187 (1938} (halding that the prohibition in Canon & covers a party in & ¢ivil case who also is a prospective witness in
the matier),

FNZ2. In the Committee’s view, the decigion in the Simels case, supra noee 11, weok ao unduly narrow view of the
anti-contact rule there involved, DR 7-10, in declining w hold the rule applicable (o contact with a represented adverse
witness and potential co-defendant.

FM23, See United States v, Ryans, 903 .24 731, 740 {10ch Cir.), cert. denied, 498 1.5, B35 (19000 DR 7-104{A)1)
does not apply "during the investigation process before the initiation of eriminal proceedings”); United States v. Heinz,
933 F.2d 609, 613 {3th Cir. 1593) {foflowing Ryans). '

FM24. See United States v. Jamil, 707 F.2d 638, 64546 (2d Cir. 1983) (communicztion by undercover informant in
pre-indictment non-custodial sewing did rot violaie DR 7-104{A)(1} where informant was not acting as "alter ego” of
prosecutor); United States v. Lemonakis, 485 F.2d 841, 954-56 (D.C. it 1973) cent. denied, 415 U.S, 983 (1574}
(DR 7-104 did not prohibit use of undercover informant in a pre-indictment, noncustodial circumstance because twe
informant’s instructions from the prosecutor were not such as to make him the prosecuior’s alter ego).

FNZ3. See United States v. Fammad, 58 F.2d 834, 83840 ¢2d Cir. 1988), cert. denied, 458 U.3. 871 (1550 (DR
7-104{A1) applies prior to filing of formal charges, and undetcover informant's use of sham subpoena, under specific
direction of prosecutor, to trick suspect contributed w the informant’s becoming the prosecutor's alter ego); United
Seates v. Jamil, 546 F. Supp. 646, 654 (E LLN.Y. 1982), rev'd on other grounds, 70T F.2d 638 (2d Cir, 1983} ("Any
direct communication between the Assistant United Seates Atiornay, or 4 representative of his office, and the defendant
gccurring after the government became aware that he was represented by counsel would constitute a violation of DR
T-104{AM17."); People v. White, 567 N.E. 3l 1368, 13856-87 (IIl. App.) appeal denied, 575 N.E.2d 922 ([Il. 1891)
(holding, foltowing Hammad, that DR 7-104 applies prioe to filing of formal charges, but is only viciated by use of an
inforimer in such circumsianses when the anorney/prosecunor is “intimately inmvolved in the investigation”, o as to make
the informer his alter £go). See also [Tnited States v Heinz, 983 F.2d ar 515 {Parker, 1., concurring in part and )
dissenting in part) {prosecutor's use of lawyer a5 undercover informant violated DR 7-104 because he was able to act as
a "prosecatorial alter egp” For the governmenc).

FN2&. See, «.p., United Suaes v, Ryans, 903 F.2d au 73% ("We are not convinced that the language of [DR
F-104(A 1Y) calls for ils application w the investigative phase ot law enforcement” becanse the mle's use of the word
"party" "appears to contermplate an adversarial relationship between litigants, whether in a criminal or a civil seiting. ),

FM27. See In re Disciplinary Proceedings regarding John Doe, 2876 F. Supp. 265 (M.D. Fla. 1993} {Florida version of
Model Bule 4.2 should be imerprered consistently with tbiat Rule in other circuits, notwithstanding the fact that it uses
the word “person” réther than "party ™).

FNZ28. Sece, c.p., United States v, Dobbs, 711 F2d 24 (8th Cir. 1983); Uniled States v. Kenny, 645 F 2d 1323 {9t
Cir.), cect. denied, 452 U5, 520 {1931}, United States v, Heipz, 983 F.2d £09 (5th Cir. 1593},

ENZ9. See, e.g., United States v, Ryans, 903 F.2d at 739-40; United States v Jamil, 707 B.2d a1 745,

FM3G. Accord ABA Informal Op. 1373 {1978 finding that Canon % barz 4 proseculor from sending a letter containing
a plea offer wo & represented persen, even though the communication was pre-indictmenty,

FMIl. United States v. Hammad, 358 F.2d at 839,

FH32. See Alafair S H. Burke, Reconciling Professional Ethics and Prosccutorial Power: The Non-Contact Rule
Diehate, 45 Stan. L. Rev. 1635, 1642-45 {1994

It should be ooted thiat the Depariment of Tostice's regalations on Comnmunications with Bepresented Persons recognize
that in limired circumstances, an anti-contact prohibition applics pre-indictment. Specifically, although the regulations
take a categorical position that na one is a "party" until there is a formal proceeding in which he is named as such, 28
C.F.R. § 77.3{a), they prohibit negotiation of 4 plea agreement, settlement, immunity agreement and other disposition
of potential criminal chargas with a represented person unless the communication was initiated by that person and the
procedure referred to in the text, infra at note 51, has been followed, 28 C.F.R. § 77.3. In addition, ihe accompanying
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amendments to the United States Attorneys” Manual forbid ex parte contacts with represented “targels” of investigations
in all but £xceptional circumsiances. 115, A.M. % 13,240 Overt Communications with Represented Targers. The

mznual defines a targel as a person against whom the lawyer for the government “(a) has substantial evidence finking
that person 1w the commission of a crime or to other wropgfil conduct: and (b) anticipates seeking an indictment or

naming as a defendant in a civil law enforcement proceeding.
FN33. United Siates v. Hammad, 358 F.2d ac 339 {quoting MeNabb ». United States, 318 U.5. 332, 340 {19434,

FN34. 1d. See also 4 ;i'_'ip. Off. Legal Counsel 376, 331 {1980 {staring that DB 7-10M, as generally interpreted,
provides suspects amd defendants with protections that the Conseitution does pot. ™).

FM35. See Mainc v. Moultan, 474 115, 159 (1983); Prewer v. Williams, 430 U5, 387 {1977} Massiah v. United
States, 177 U5, 201 {1964},

FMN36. E.g., 18 U.5.C. § 2511 {prohibiting wiretapping withous a warraney; 12 1150 § 3402 (Hmiting governmental
access to financial records of custormers of financial inslitutions),

FN3?. E.g., Mode! Rule 3.8 (Special Responsibilities of a Prosecutery; Model Rule 4.1} (Truthfulness in Statements
ta Otliers)y; Model Rule 4.3 (Dealing with Unrepresented Persons); Mode] Rule 4.4 (Respect for Rights of Third
Persons).

FN33. The Comimittee’s proposal for amendment of Eule 4.2, discossed in note 2, supra, includes 2 proposed
ametdmenl 1o Comment [2] to the Rule, 1o recognize as "authorized by law" governmenial investigartive activities prior
to (he commencement of criminal proceedings and i addition civil enforcement proceedings when they have been held

permissible by such judicial authority.

FMN392. The purposes of the Rule, which is to say the reasons for requiring consent of counsel representing the person
with whom communication is sought, clearty apply whether or 10t the inguiring lawyer is aware of the representalion.
Thus, the reguirement that that Jawyer know of the represemation serves not 1o implement the purposes of the Rule bt
only to frame 4 rule of conduct that can 25 a peactical matiet reasonably be impesed. 1t would not, from such a practical
puinl of vicw . be reasonabile to require a lawyer in all circumsiances where the lawyer wishes to speak o a third person
in the course of his representation of 2 client first to inquire whether the person is representad by counsel; among other
things. such a routine inquiry would unnecessarily complicate perfectly routine faci-finding, and might well
unnecessarily obstruct such fact-finding by conveying a suggestion that there  was a need for counse! in eircumsiances
whers there was none, thus discouraging wilvesses from talking.

FN4l. Rule 4.3 provides:

Dealing with Unrepresenied Person

In dealing on behalf of a client with a parson who is oot represented by counsel, a lawyer shall not staee or imply that
the lawyer is disinterested. When the lawyer kaows or reasonably should know chat the unrepresented person
rajsumderstands the lawyer's role in the matter, the lawyer shall make reasonable effons w correct the

misundersianding.-

FN4t. The Committee's proposed amendment &0 Rule 4.2 to sebstitule "person” for "parly, " discussed in nowe 2,
supra, would also amend the Comment o deal more clearly with the requirement thal the communicating lawyer know

of the representation.

FN42. As a praciical matter, in the course of contact with a person represented by counsef in another mater, the
commvnicaling lawyer would be well advised 1o take care oo 10 licil corments or allempt to communicate about

veime A. However, Rule 4.2 does ot preclude discussions of crime B.
FN43. As a practical maiter, to be sure, 3 lawyet wishing 10 open 2 dialogue with a person or entity known o be

generally represented by a particolar fitim or by in-house counsel may find it more expeditious and less likely to
generate dispune o communicate through counsel .
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FN44. See, e.g.. Wright ex rel. Wright v. Group Health #osp., 681 P.2d 564 (Wash, 1984) {applymg biodel Code of
Professional Responsibility DR 7-104¢A ),

FN45. Comment [2] provicles:

In the case of an organization, this Rule prohibits communications by a lawyer for gne party concerning the matter in
representation with persons having a managerial responsibility on behalf of te organization, and with any other person
whose act or emissien in connection with that matter may be imputed to the organization for purposes of civil or
criminal liability or whosa statemeant may constitute an admission on the part of the organization. [f an agent or
etnplovee of the arganization is represented it the matter by his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rule, Compare Rule 3.4(f),

FM46. Accord, Upjoho Co. v, United States, 449 13,5, 383 (1981%; Chancellor v, Boging Co., 678 F. Supp. 250, 253
(I». Kan. 1988); Shearson Lehman Bros., Inc, v, Wasatch Bank, [39 F.R.D. 412 (D), Uwsh 19913 Marrison v,
Brandeis University, 125 F.R.D. 14, 16-17 {D. Mass. 1989); Niesig v. Team |, 76 N Y 2d 363 {1993). Sece ABA
Informal Op. 1410 {1974} {stating that DR7-104{A )1} bars communication with an officer or employee of a corporation
in a particular situation unless the communicating lawyer kas the prior consent of the lawyer representing the

corporation),

FM47, {t should be nowed that Rule 4.2 does ot prohibit contacts with former officers or employees of a represented
corporalion, even if they were in one of the categorics with which communication was prohibited while they were
employed. This Commiites 50 concluded in ABA Formal Op. 91-359 {1991,

FN48. Se=, e.g., Uniled States v. Lopez, 4 F 3d 1455, 1458 (3th Cir. 1993) {"the [rust necessacy for a successtul
attorney-client relationship is eviscerated when the client is lured into clandesting meestings with the lawyer for the
opposition. As a resull, uncurbed communicarions with represented parties could have deleterigus effects well bevond
the comtext of the individual case...."); People v, Green, 274 NOW. 20 448, 453 (Mich. 1991) (defendan’s willingness
to speak does "not excuse comipliance with the standard of professional conduct prescribed by DR 7-104(A4)(17");
United States v. Thomas, 474 F.2d 110, 111 {10t Cir.), cert, denied, 412 U.S. 932 (1973); United States v. Baichelor,
434 F. Supp. 812 (E.[}. Pa. 1980); State v. Morgan, 646 P 2d 1064, 1068-70 (Kan, [982); State v, Ford, 793 P.2d

397, 401 n.4 (Uah App. 1990).

FN49. See Lapez, 4 F.23d at 1462 (finding that "[t]he rule against communicating with represented partics is
fundamentally concorned with the duties of atlorneys, oot with the righis of parties.").

FN50. See note 40, supra.

FN51, The Department of Justice regulations on Communications with Represcnied Persons contemplate such a
procedore. 28 C.F.R. § 77 6ic).

FM52. Accord, Mich. State Bar Comm. on Prof. and Jud'l. Bthics, Op, 202 (April 5, 19435),

FN53. Lawyer supervision of the activities of investipators is likely w make their work product more useful, and to
provide assurance against the commission of improprieties by the livestipators,

FN54. Although there appears 1o be no decisional authority on the point, it seems clear, and widely understood, that
the fact that an investigator is also a member of the bar does rot render him, in his activities as an investigator, subject
to thase ethizal rules - the overwhebming majority of the provisions of (he Mode] Rules -- that apply eoly o a lawyer
“reprosenting a clisnt, " Such an investigator would aonetheless be subject 10 those few provisions of the Model Rules,
such as portions of Rule §.4 (Misconduct) that apply te lawyers even when they are not acting as such. Ses, c.g., Rule
4% "It is professional misconduct for a lawyer to . ., conunit a criminal act that reflects adversely on the lawyer's
honesty, {rustwotthitess or fitness as 2 lawyer in other respects,”

Thus, the Department of Justice regulations on Communications with Represeneed Persons exclude from the dehined
term Cattorncy for the government” (with whose activities the regulations are principally concernad), "any attorney
employed by the Department of Justice as an investigator or other law enforcement agent who is not authorized o
represent the United States in criminal oc civil law enforcement litigation or to supervise such proceedings." 28 C.F R

§ 77.2(a).
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FN55. Although the question is a close one, the Committes does nat believe that a lawyer's making use of evidence
offered by an investigative agent by means that would have een forbidden to the lawyer herself but in which she was
' not complicitous would eonstitule "ratification” upder Rule 3.30c)(1).
"Ratify" is defined by Black's Law Dictionary (Gth e, 19907 as:
To approve and sanction; 1o make valid; 10 confinm; o give sanction to. To suthorize or otherwise approve,
retroactively, an agreement or conduct either expressly or by implicarion.

FH56. See ABA Informal Op. 663 (finding that Canon & prohibits employment of investigator in defense of
malpractice suit to communicate with plaintiff who was represanted by counsel); ABA Formal Op. 95 {1933) {finding
that it is improper under Canon 9 for 4 municipal lawyer o permit police officers to obtain written statements from
persons having personal injucy claims apainse the municipality when the lawyer knows that the claimants are represented
by counszel). See, &.g., Shanlz v, Eyman, 418 F.2d 11, 13 (Oh Cir, 1962 cert, denied, 397 U5, 1021 {19700 (finding
that a prosecwor acted unethically by sending a psychiatrist to speak with a represented defendant without counsel's

knowledge).

FN57. See ABA Informal Op. 985 (1957} (opining that a formal offer of judgment could, consisiently with Capon 9,
be served directly upon a represented opposing party, but only if this was specifically authorized by statite, andg if a2
cofry was simultanecusly served on counsel),

FN5E, The single exception s Florida. See Florida Rules of Prof, Conduct, Ruls 4-4.2. See also In re Disciplinary
Proceedings regarding Joho Doe, 876 F. Supp. 265 (M. 1. Fla. 1999}, discussed in note 27 supra.

FN39. Rule 4.2 emr. [2]. See also Woifram, supra nowe 14, at 614-15,
FN&0. See Hazard & Hodes, supra note 18, at § 4.2,109 (1994 Supp.) -

FN61. S22 ABA Informal Op. 1496 (1933) {an agency lawyer may conduct an inspection of regulated business
premises without first contacting the lawyer for the business),

FNGZ. Sce United States v. Lopez, 98% F.24 1032, 1009 amended, 4 F 24 1435 (9th Cir. 1993) {noting chat 2 court
order, if i ts 1o authorize an exception 0 the Rule's prohibition, must be based upon accurate, and not misleading,
information}.

EN63. 28 C.F.R., Part 77,

FM&4, As has becn noted above, ethical rules prohibiting communications with represcnted persons have been adopred
in every state as a parl of comprehensive ethics regulations. Lawyers representing the federal government are governed
by these miles ag a result of the specific requiremem by Congress that federal attorneys be “dutly licensed and authorized
10 practice as an atorney under fhe laws of a State, territory, ar the District of Columbia.™ Depariment of ustice
Appropriation Authorization Act, Fiscal Year 1980, Pub. L. No. 96-132,  §3{a), 93 Star. 1044, as carried forward in

Pub. L. Mo, 1G3-317, § 102, LGB St 1734 (1904,

FMNGS, Although the Cammitiee believes, as stated, that the Chrysler v, Brown tost is an apprapriaic one for
intcrpreting the terit "authorized by law" in Rule 4.2, we express no view as o whether the Depariment of Justice
regulations lave suffecient statutory authorization o meel that test,

FM66, Comment to Rule 4.2 provides that in the case of a represented organization, communications are prohibied
with "persons having managerial responsibility on behalt of the organization and with any other person whose agl or
omissian in connection widh this matter may be imputed 6 the organization for purposes of civil or criminal liability or
whose stilement may canstitute an admissien oo ibe pant of the orgsnization. "

ABA Formal Op. 95-396
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