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RE: FOIA Request #CFPB-2014-223-F

July 24, 2014

This letter is in final response to your Freedom of Information Act (FOIA) request dated June 12,
2014. Your request sought a copy of all Questions for the Record (QFRs), without
enclosures/attachments, provided to Congress by the CFPB from January 1, 2009 to the present.
As previously advised, the CFPB was not created until July 21, 2010. Therefore, no documents
exist prior to that date.

Attached to this letter, please find our response to your request, which consists of 360 pages that
are granted in full. No deletions or exemptions have been claimed on these records.

There are no fees associated with this request.

For questions concerning our response, please feel free to contact CFPB’s FOIA Service Center
by email at FOIA@cfpb.gov or by telephone at 1-855-444-FOIA (3642).

Sincerely,

Martin Michalosky
FOIA Manager
Operations Division



Apil 30, 2012

The Honorable Patrick McHengy
224 Canpon House Gifice Building

-

Washingron, DO 20515

Dregr Chatsman McHeney

T am wrnog 10 1esponse 10 vour recens questions for the Director of the
Covsumer Fioanoa! Protection Burean, Richard Cordray, followiog his
appearance before vour Subcommittes on famuary 24, 2012, Haclosed please find
Phirector Cordray's responses 1o your questions. Please contact me ar 202.435.

. o« N . / q
7964 3f vou have any questions.

StRcerely,
Ls A Eriwd mslod
Lisa Keonwinsk

Assistant Director for Legisiative Affairs
Consamer Fioancal Protection Buresy




Questions tor Director Richard Cordray
Consumer Financial Protection Bureau

Chairmian Patrick McHenry
Subcommittee on TARP, Financial Services, and Bailouts of Public and Private Programs
Commitiee on Oversight and Govermment Retorm
Hearing on “How Wiil the CFPB Functioss Under Richard Cordray?”

Ouestions from Chairman Melenry:

1. On Jamnary 19, 2002, the CFPB issued examimation puidelines for the payday
jending market. This decument clarified that 2 payday loan "is neither an
overdraft line of credit nor an overdraft service."” When asked at the
Suhcommittee’s hearing abont this distinction in the examination guidance,
vou replied: "{Wle were trying to focus cur exam guidance there on a
particular type of product in the nonbank sector.”” Please describe the
characteristics of a pavday lozn and how it differs from ao overdraft line of
credit. Does the CFPB’'s examination and sapervisory authority over short-
term, small- dolar lending vary depending on whether the product is a
payday foan, overdraft protection, or other similar extension of credif?
Please explain fully. Does the CFPB’s examination and supervisory
authority over short-term, smali-dollar lending vary depending on whether
the tender is a bank or a nonbank? Please expiain fully.

We will not use our authorities to differentiate supervision based on the type of entity
that is providing the product. Indeed, leveling the playing field for all industry
participants o create a fairer marketpiace for consumers and the responsibie businesses
that serve them is a key goal of the Burean.

The CFPB’s Smatl-Dollar, Short Term Lending Procedures describe three common
features of payday loans: (1} the loans arc smali-dolar; (2} they are short-term, in that
bosrowers must repay Ioan proceeds quickly; and (3) they require that a borrower give
the lender access to repayment through a claim on the borrower’s deposit account via
check or automatic clearing house authorization.

An overdraft fine of credit differs from a payday loan in the following respects. First,
overdraft Hines tend to be larger dollar amounts, Second, consumers ate not generally
required to repay an entire overdraft line of credit within a short time period. Third,
although an overdrait line of credit may protect against a shortage in a deposit account,
automatic repayment from a deposit account is a feature that varies across products,
Finally, depository institutions underwrite overdraft lines of credit using traditional
methods.

! See Press Releasey Consumer Financial Prot. Bureau, Consumer Financial Protection Buteay Examines Payday
Lending (Tan. 19, 200123,

# Consumer Financial Prot. Burean, CFPB Examination Procedures: Short-Tenn, Smali-Dotlar Lending 2n .1
£20 121

Y "How Wili the CFPE Function Under Richard Covdray?7: Heqring before the Suboomm. on TARP,

Financial Services, and Bailouts of Pulllic end Private Progroms of the H Comm, on Oversight and Gov't
Reform} 112ith Cong, (20123 (question and answer with Rep. Gowdy).



Questions tor Director Richard Cordray
Consumer Financial Protection Bureau

Chairman Patrick McHenry
Subcommiittee on TARP, Financial Services, and Bailouts of Public and Private Programs
Commitiee on Oversight and Govermment Retorm
Hearing on “How Wiil the CFPB Functioss Under Richard Cordray?”

2. On February 22, 2012, the CFPB annonnced that il wonid seek information
from banks on overdraft fee policies and puf'a(:ticm:sx4 What does the CFPR
intend to do with the information gathered from banks on their overdraft fee
pelicies and practices? Wikl the CFFB prohibit overdraft fees?

On February 28, 2012, the CFPB published a Notice and Request for Comment on the
impact of overdraft programs on consumers. 77 Fed. Reg. 12031, As explained in the
Notice, existing regulations uader the Truth 1a Savings Act {Regulation DDj and the
Electronic Fund Transfer Act (Regulation E} reguiate overdraft fees and prohibit them
in some circumsiances. However, vanous prudential regulators have continued {o
express concern abouf overdraft programs and have issued additional agency-specific
supervisory guidance to supplement the regulations. Thus, different entities with
different prudential regulators ate currently subject to different standards. The CFPB
solicited comment as part of 1ts review of existing reguiations and supervisory
guidance. The CFPB will use the comments to inform future policy making by the
Bureau. This inciudes assessing whether existing reguiations and guidance are
effective and what their impact has been on financial institution policies and
consumers. The CFPB also made & data request o banks abont their overdraft
programs. The information learmed throungh that data request will be used, among other
things, to mform future policy making by the Bureau in this area.

3. In July 2011, the CFPB issued an interim final role concerning the
disclosure of information by regulated institutions” In a subsequent
guidance document interpreting this rule, the CFPD asserted a right to
require regulated institutions to disclose "aff information that, in {the
CFPB's} independent jndgment may bear on its supervisory
respoensibilities.”" feraphasis added] Will the CFPB require banks and
nonbanks to disclose privileged or conlidential information on their short-
term, small-dollar lending practices? How will the CFPB adequately
protect this sensitive information?

Often financial institutions will possess privileged information that is responsive to
a CFPB supervisory request. In fulfilling its supervisory responsibiiities, the CFPB
may require the submission of certain confidential information from financial
mstitndions refating to a range of financial producis and services, including short-

* See Maya Jackson Randall, Watchdog Targets Overdraft Charges, Wall St. 1. Feb, 22,2012,

* Disclosure of Records and Information, 76 Fed. Reg. 45,372 €Juiy 28, 20113

» Memorandam o Chief Excewtive Officers of Depository Institutions. Credit Unions. and their Affiliates Subject o
the Bureau's Supervision Aulhority, CFPB Bulletin 12-01, at 2 (Jan. 4, 20123,



Questions tor Director Richard Cordray
Consumer Financial Protection Bureau

Chairmian Patrick McHenry
Subcommittec on TARP, Financial Services, and Bailouts of Public and Private Programs
Commitiee on Oversight and Govermment Retorm
Hearing on “How Wiil the CFPB Functioss Under Richard Cordray?”

term, smail-dolar Joans. As explained in CFPB Bulletin 12-01, like the prudesntial
reguiators, the CFPDB regards ali infennation provided (o if 1 the course of its
supervisory processes as confidential and privileged, and will assert appropriate
privileges and exemptions in response to third parties” attempts to obtain such
information.

The CFPB recognizes the importance of the attorney-client and other privileges to
our legal system and to the confidentiality interests of financial institutions. It will
not seek privileged information from nstifutions unless such infonmation 15 material
1o #ts supervisory objectives and it cannot practicably obtain the same or similar
information from non-privileged sources. Where supervisory requests for such
information are necessary, the CFPB will consider institutions’ requests (o limit the
form or scope of requests that encompass privileged information. The CFPB will
maintain the confidentiality of any privileged information obtained from supervised
institutions in accordance with its applicable policies and rules, and wiii take all
reasonable and appropriate steps to assist supervised institutions in rebuiting claims
that submission of the information o the CFPB in response to a supervisory request
vitiates any applicable privilege.

4. The CFPB bas convened 2 Small Business Review Panel to review its
mortgage disclosure form: consolidation.” As a part of this review, the
CFPR has proposed eliminating the current ten-percent tolerance on a
cost estimate when a lender requires or recommends a third-party
servicer.” In its place, the CFPB proposes a zero tolerance level, which
some apalysts suggest couid Vcreate greafer risk for lenders.'” Please
explain why the CFPB is proposing this zere iplerance level, Does the
CEFPB believe that a zero tolerance level could lead to ienders increasing
their margins and higher lending costs for borrowers? Please explain
fully.

The CFPB is considering proposals that wouid balance the objective of improving the
reliability of the estimates lenders give consumers shostly after they apply for a
maortgage, with the objective of preserving lenders’ flexibility to respond to
unanticipated changes that occur during the loan process, Improving the rehability of
the estimates may benefit consumers by improving their ability to compare foan terms
and reducing the Jikelihood that they could face unexpected changes in cost. I is
important to bear in miad that the proposal under eonsideration would allow third-party

“ See Consumer Financial Prot. Burean, Conswner Financial Protection Bureau Convenes Small Business Panel for
Know Before You Owe Mortgage Disclosures {Feb. 21, 20 12},
“ Brian Collins, CFPB Shifts Gears on Revising Good Fairh Estimeate Form, Am. Banker, Feb. 27.2012.
u
.



Questions tor Director Richard Cordray
Consumer Financial Protection Bureau

Chairman Patrick McHenry
Subcommiittee on TARP, Financial Services, and Bailouts of Public and Private Programs
Commitiee on Oversight and Govermment Retorm
Hearing on “How Wiil the CFPB Functioss Under Richard Cordray?”

costs to increase under certain circumstances, such as a valid change in circumstances.
Appiying a stricter standard {0 a larger tange of charges and to services selected by the
iender, unless the Iender can show that an exception appiies, would address concerns
that ienders couid profit directly or indirectly from an unjustified 10 percent cost
increase,

The CFPB recognizes that 2 fender may have to absorb costs if the cosis of affiliates or
of providers seiected by the lender are higher than expecied and are not considered a
valid change as defined by regulation. If this occurred frequently enough to raise the
fender’s operating costs, lenders would fikely pass some or all of these increases on to
consumers through charges like higher origination fees but these fees could place the
lender at a competitive disadvantage and strengthen the competitive position of lenders
with costs that are lower and more reliable.

The CFPB plans to issue a notice of proposed rulemaking in July of this year,
consistent witlt its Dodd-Frank mandate, and will carefully consider the public
comments it receives.



fume 19,2012

The Honorable Daniel Akaka

U5, Senete Committee on Homeland Security and Governmental Affaus

Subcomumifice on Oversight of Government Management, the Federa! Workforce, and the
Distriet of Columebia

81 Hart Senate Office Butlding

Washington, IO 20510

Donr Chabrrann Akska

Tam writing in response 10 your recent questions for the Assistant Divecior of the Consumer
Financial Protection Burean, Camille Busette, following her appearance before vour
Subcommitiee on April 26, 2012, Enclosed, please find Dr. Busetie’s resnonses W your
guestions. Plesse contact me at 202-435-7960 i vou have any questions,

Sineerely,

H

Bk orfisugy
Dieputy Asgsistant Director for Legislative Atfairs

wastrsnrnsrHnanas gy



Cruestions for Axsistant Director Camilie Busetts
Consumer Financial Profection Beress

.5, Senate Commiiice on Homeland Scenpity and Governmental Alfairs
Subeommities op Oversight of Government Management, the Federal Workfoece,
and the District of Columbia '

“?smmm Literacy: Empowering Americans to Prevent the Next Finnncial Crisis”
April 26, 2017

aestions from Chaieman Danjel K. Akaka

i

The 1.5, Goversment Aceountability Oflice {GAO) bias reported that o challenge faving
%Ew Ef‘%gmnsﬁa% i %%emw amﬂ %ﬁ{%%*ggiﬁn {L‘(bmmi%%{}gg {“i‘“‘@mmésﬁ%m 3"} '%g §§m§§ad mﬁmrm%
v Eﬁmm éhe {,égzgxmgg;sz&n hag.m md@g}mémﬁ hmﬁ.geﬁ% no @‘Eeaﬁicaiﬁ:@ sm?fy mgé i f@mmﬁ.
fo rely vpon fnancial and io-kind donations from s member agencies. What resouress
and stafl does the Consumer Finnnelal Protection Burean (CFPEY, as Vice-Chaly of the

Commission, plan to share with the Commission?

The CFPB's Dirsctor serves as the Vice Chalr of the Commission. In addition, staff fram the
{FPHs Offce of Financial Bdueation alzo participate in the Commission subcommitiees that
are responsible for advancing the work of the Conmmission.

Af the hearing, i was noted thot a consamoer who koows the right guestions to ask,
nnderstands ecconsmic fundamentals, and most imporiantiy, has the confidence to
challenge products that seem foo good o be troe, is a3 veguiator’s best weapon in
consumer profection. How are the CFPR consumer protection and financial education
components working fogether fo make cach more effective?

A well-fimcBoning marketplace 1or consumer Saancial products and services 18 one where
CONBUMICTS can spe Prices and risks v Tront and where they can easily make product
comparisons; where the opportunities fo build o business model around unfair, deceptive. or
abusive practices aze minimized; and one that works for American consumers, responsible
providers and the economy as a whaole,

in the Gffice of Pinancial Education, we are focused on ensuring that consumers bave the
iformation they need to make informed fnancial decisions. We understand that the
Hurzau's consumer protection componers are essential {o onsuring thal the market functions
weil, For that reason, we coordingte with other CVPB offices on policy development,
outreach, and other sotivities thal are eritical to ensuring that the market i};’%czg{iva
transparently and eilicientdy.

Page 1ol 2
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Ms, Bair's testimony discussed research finding that unexpiained or nnexpecied foes
were the most common reasen fhat households leave the banking svstem. To mitigate
this problem, she recommended that the CFPB require all fogucial instiintions o
nravide n clear, coneise, and aniform disclosnre that highlights Important fees and
terms of checking acecunts. Will the CFPB implement this recommendation?

While we sirengly advocaie for transparent pricing and disclosures, better transparency alone
may not belp consumers select better zecounts hecause, for example, people often Jo not
anticipate incurring overdrafts al the tme they enroll in new accounts, As g result, in
Fobruary, we haumnched a research effort (o review what practices and processes gre al work
with respeet o overdrafis and how they affect consumers. I connestion with this effont, we
published a notice and request for %zzé?:zzr*z-‘*iim in the Federal Regisier (See 77 Fed, Rep.
12031 (February 28, 2017) and 77 Ped. Reg. 24087 (April 25, 2012 {extending the comment

period (o June 29, 20127

Part of this aoalyvsis includes an inguiry zmcx

a  How conswmers are informed of alternatives t overdeall profeclion programs and
hosw such alternatives are marketed o pew cusiomers, existing customers, and to
partivilar customer segments,

o How posting order rules are commmicated to conguners and %h{, exient to which
vonsumers wderstand them: and

s (hanges in consmmer behavior or understanding of overdrafts that have resulted from
the changes that took effect in Regulation DD in 2010,

Page 2ot 2



Responses to Questions for the Record
The Honorable Richard Cordray, Director, Consumer Financial Protection Bureaun

Senate Committec on Banking, Housing and Urban Affairs
Hearing on “Implementing Wall Street Reform: Enhancing Bank Supervision and
Redncing Systemie Risk™”

June 6, 2012

Questions from Senator Kirk:

As you are aware, the Dodd-Frank legislation included a provision requiring the Consumer
Financial Proteciion Bureau (CFPB) to convene a Small Business Regulatory Enforcement
Fairness Act (SBREFA) panel before promnigating regniations that are helieved to have a
significant economic impact on & snbstantial number of small entities. While I understand
it is your position that the Qnalified Mortgage rule does not fegally necessitate a SBREFA
panel because the Federal Reserve originally proposed the rnle rather than the CEPB,
there is nothing legally preventing the CFPDB from convening snch a panel,

In my opinion, convening a SBREFA panel for the Qualified Mortgage ruic may help
alleviate some the scrious concerns that the smail business commuuity has raised regarding
this rule, In yonr testimony yon explained that convening a SBREFA panel wonld not be
possibie for Qualified Mortgage rule because there is not enough time to finish the panel
process before the statutory deadline at the end of this year.

I appreciate the fact that properly condocting the SBREFA Panel process can take several
months to complete, but 1 am fearful that yonr rationale conld set an nnfortnnate
precedent for future CFPEB aveidance of smal business review panels, As such, 1 have the
following questions:

« Do you believe the Qualified Mortgage rule will have a have a significant economic
impact on a substantial number of small business entities?

»  Which small business entities face a significant economic impact as a resuit of the
Quatified Mortgage ruie, and why?

We are analyzing these questions as we work on the final rule and the impact analyses
that are required under the Regulatory Flexibility Act, the Paperwork Reduction Act, and
the Dodd-Frank Act itself.

As part of this process, the Bureau is planning to hold i August a structured roundtabie
about the Ability to Pay rule with representatives of smali lenders. Individoal ienders and
trade association staff will have the opporiunity at this roundtable to comment on
questions the Bureau recently puhlished for commest and to discuss the potestial impacts
of the statute and the proposed rule on small entities. A summary of the proceedings wiil
be pubiished in the public comment file, and the Bureau will carefully consider this input
i both the final rule and related impact analyses.



Responses to Questions for the Record
The Honorable Richard Cordray, Director, Consumer Financial Protection Bureaun

Senate Committee on Banking, Housing and Urban Affairs
Hearing on “Implementing Wall Street Reform: Enhancing Bank Supervision and
Redncing Systemic Risk™

Jone 6, 2012

The Bureau’s decision not to convene a SBREFA panel for the Ability to Pay rulemaking
was driven by the unique circumstances involved in a transfer of rulemaking authority
after a proposal had already been issued and the very specific statutory deadline that
Congress has set for the Ability 1o Repay rulemaking. We are balancing very carefully
ways to obtain comprehensive input while ensuring that we can provide the certainty 1o
the market that it needs.

¢ To date, the CFPB has already conducted a number of SBREFA panels for other
rulemakings. For those panels, how long did the process take from the date of the
CFPB determination that a SBRE¥FA panel was necessary to completion of the
process and what aspects of the process have you found most time consuming?

Convening a small business review panei under the stajutory process involves 4
substantial commitment of time and resources from all three participating agencies, as
well as the individual small entity representatives. We are finding that the panel process
requires & minimum of three to four months of intensive work to complete, inciuding
preparation time. Although the panel itself must complete its report within 00 days after
convening under the statuie, there is subsiantial time involved in preparing background
materials on the rulemaking and impact analyses. recruiting and screening potential
participanis, handling related logistics, and aliowing the participants time to review the
matetials prior to providing feedback to the panel. Addittonal time 15 needed after the
panel process is complete to consider the recommendatiosns and [indings as we prepare {0
issue the proposed mie in question.

Holding three panels so close together and at a time when the Bureau is still in the
process of stand up has further complicated the resource and timing issues. We have
worked to complete the process as quickly as possihle mn Light of statutory deadlines for
the underlving ruies.

¢ Are there any upconiing CFPDB rules that vou believe may have a significant
economic impact on a substantial numher of smzH entities for which & SBREFA
pancl will not be convened?

No, the CFPB does not have plans to issue a proposed rule that requires notiee and
comment without conducting a SBREFA panel unless the Bureau cestifies the rule will



Responses to Questions for the Record

The Honorable Richard Cordray, Director, Consumer Financiai Protection Bureau

Senate Committee on Banking, Housing and Urban Affairs

Hearing on “Implementing Wall Street Reform: Enhancing Bank Supervision and

Redncing Systemic Risk™

Jnne 6, 2012

not have a significant economic rmpact on a substantial number of small entities within
the meaning of the Regularory Flexibility Act.

Finaily, in the spring of 2012 the CFPB convened a SBREFA panel to nnderstand the
inmipacts on small businesses from the streamlining of the TILA/RESPA disclosures as
required by Dodd-Frank sections 1032{F) and 1098, The Small Business Regnlatory
Enforcement and Fairness Act requires that a panel report be completed within 60 days
after convening such a panel. This period has now passed. However, it is my
understanding that the CFPB does not plan on releasing the panel report to the pnblic until
the pnblication of the proposed rnie.

Was the panel report for the TILA/RESPA SBREFA Panel completed within
the 6-day period?

Yes.

If so, what is the rationale behind keeping the report confidential rather than
immediatcly making it available to the pnbfic?

The report reflects and becomes a part of our internal deliberative processes. The
statute itself recognizes the need to balance agency deliberations with puhlic
transparency, and requires that the report be issued with the proposal, We follow
that requirement strictly and believe it 15 an appropnate one. It allows the Bureau
to complete its deliberation and drafting process and then provide the public with
the context it needs to understand how the Bureau uses the repost. In the proposal
we demonstrate how we have considered the report and factored it into our
decisions about what alternatives to propose for cominent and what additional
mformation to seek. All members of the public then have a full opportunity to
comment as part of the general rulemaking process.



Responses to Questions for the Record

The Honorable Richard Cordray, Director, Consumer Financial Protection Bureau

Senate Committee on Banking, Housing and Urban Affairs

Hearing on “Implementing Wall Street Reform: Enhancing Bank Supervision and

Reducing Systemic Risk”

Juue 6, 2012

Cuestions from Rauking Member Shelhy:

i.

?-J

In a question for the record foliowing your testimony before this Commitiee in
January, I provided you with the following quote from Senator Dodd, theu the
Chairmau of the Seuate Banking Committee, during the debate of the Dodd-Frank
Act. During a discussion of the Bureau’s new authority over “abusive” products, he
said “} acknowledge the word ‘abusive’ does need to be defined, and we are talking
about striking that or making that better.,” That, however, did not happen. Section
1031(b} authorizes the Burean 10 prescrihe rules identifying unfair, deceptive, or
abusive acts or practices. In the question for the record, I asked you whether the
Burean will conduct or engage in any supervisory or enforcement actions with
respect to “abusive’ acts or practices before this term is more clearly defined by
regulation. Your response provided the definition of **abusive™ that is in Dodd-
Frank. You also stated thal “the Bureau will be vigilant in observing and adhering
to the imits of its authority under this provision.” However, you did not answer my
question. I ask again: will you be issuing a rule on the abusive standard before
using this standard as part of an enforcement or supervisory action?

Congress has provided an expilicit definition of “abusive™ in the Dodd-Frank Act, and any
supervisory and enforcement actions faken by the Bureau will be consistent with that
definition. While the Bureau does not currently anticipate drafting regulations about the
detinition. we will continue to carefully consider opportunities to provide greates clarity
regarding “abusive” acts or practices, whether under our rulemaking authority, by
providing guidance through our supervisory function, threugh enforcement actions, or
otherwise,

Earlier this year the Boreau puhlished a proposed rule defining “larger participanis
in the market” for debt coflection companies and credit reporting companies. The
thresholds chosen for these industries were $10 million and $7 million in annnal
receipts, respectively. The proposal indicated that the Bureau based this
determination oun definition of annual receipts adapted from that nsed by the Small
Business Administration. However, in October of last year the SBA publisbed a
proposal to revise its standards for small business concerns in these industries to $14
miklion. Why did the Burean fail to take into account the SBA’s revised threshold of
$14 million?

Lad



Responses to Questions for the Record
The Honorable Richard Cordray, Director, Consumer Financial Protection Bureaun

Senate Committee on Banking, Housing and Urban Affairs
Hearing on “Implementing Wall Street Reform: Enhancing Bank Supervision and
Reducing Systemic Risk™

Juue 6, 2012

The purpose of the proposed rule was to establish, 1 part, the scope of coverage of the
Bureau’s nonbank supervision authority pursuant to section 1024 of the Dodd-Frunk Act
in two markeis: consumer reporting and consugner debt coltection.' The proposal set
forth a test for each miarket to determine whether a nonbank entity is a larger participant
of that market, and thus subject (0 the Burcau’s supesvisory authority,

The Bureau iooked to existing Pederal statutes and reguiations for examples of
measurement teois that might be adapted foruse in the proposed ruie to measure the level
ol a nonbank’s participation in the consunier reporting or consumer debt collection
markets. The Bureau selected “annual receipts™ as the criterion to measure, guided by the
Smali Business Administration (“SBA™ definition of the same term. The SBA measures
anmuai receipts for purposes of small business loan eligibility.

The Bureau chose to use an adaptation of the SBA’s delinition of “annual receipts”™ for
the convenience of nonbank participants in the proposed niarkets. “Annual receipts”™ has
been used as a measurcment ool by the SBA for many years, is a well understood
concept, and generally may be calcufated using IRS forms. The Bureau did not intend by
adapting the SBA’s definition of “annual receipts” for use in the proposed ruie, however,
{0 tie the larger-participant thresholds for the consumer reporting and consumer debt
collection markets to the SBA’s small business size standards for the analogous markets.
As the Bureau recently explained in adopting a final rule for the consumer reporting
market, the SBA’s size standards and the Butreau’s thresholds are used for different
purposes and targeted to different statutory objectives. In setting its size standards, the
SBA considers myriad factors——such as eligibility for Federal smali-business assistance
aird Federal coptracting programs: starGip costs, enlry barriers, and industry competition;
and technological change *—that differ from the concerus that motivate the Bureau’s
detinition of "larger participants™ in the proposed rule.

In addition, the Burean's “annual receipts” eriterion differs in important respects from the
SBA’s. For exampie, the SBA cousts all of a person’s receipts in calculating annual
receipts, while the proposed role counted only receipts resulting from a market-related

1 . - . - . P +
The Bureau recently 1ssued its final rule delising larger participants in the consumer

reporting market (77 Fed. Reg. 42,873 (July 20, 2012)).

? 76 Fed. Reg. 63,513,



Responses to Questions for the Record
The Honorable Richard Cordray, Director, Consumer Financial Protection Bureaun

Senate Committee on Banking, Housing and Urban Affairs
Hearing on “Implementing Wall Street Reform: Enhancing Bank Supervision and
Redncing Systemic Risk™

Jnne 6, 2012

activity. Because of these ditferences. an entity’s receipts as caleulated under the SBA
regulation may be greater than its receipts for purposes of the proposed rule.

3. The Bnreau has indicated that it will not conduct the SBREFA panels required by
Dodd-Frank § 1100G for rules that were proposed, bu{ not final, at any time prior
to July 21, 2011, and that have transferred to the Bureau. Please provide us with a
comprehensive list of every proposed rule that transferred to the Bureau on Jnly 21,
2011 and indicate whether, for each rule, the Bureau will be conducting a SBREFA
panel before the rule is finalized.

Three Dodd-Frank Act rulemakings with specific deadlines transferred to the Bureau
after a proposal had been issued by another agency. Those rulemakings concerned.
foreign remittances by consumers, a requiremnent that mortgage ienders assess borrowers’
ability to repay, and escrow requirements. In all three cases, the Bureau has not
conducted a SBREFA panel, but has had additional dialogue with small entiies and
refated irade associations and has published or will publish & final regulatory flexihility
analysis.

The Bureau also inherited pending proposais by the Federal Reserve Board concerning
reguiation and disclosures tor closed-end mortgages and for open-end home equity hines
of credit under the Truth in Lending Act (TILA) and by the Federal Trade Commission
concerning certain notices to consumers regarding their rights under the Fair Credit
Reporiing Act. Significant pottions of the Board’s proposals conceming closed-end
mortgape credit were addressed in the SBREFA panel and proposal on merging
diselosure forms under TIL.A and the Real Estate Settlement Procedures Aet. The Bureau
has not vet decided when and how 1t will proceed with the other proposais; tor instance, it
might choose to withdraw or issue a new proposal rather than to proceed with the
pending rofemaking. The Burean will make decisions about SBREFA and outreach to
small businesses generally as part of that larger process.



Committee on Small Business
“Know Before You Regulate: The Impact of CFPB Reguiations on Small Business”
Auguost 1, 2012
Questions for the Record

1. On July 9, 2012, the CFPDB posted the “Integrated Mortgage Disclosures under the Real
Estate Settlement Procedares Act {Reguiation X) and the Truth in Lending Act {Regulation
£y proposed rule {the TIL.A-RESPA Rule} on ifs websile. However, the TILA-RESPA
Rnle stifl has not been published in the Federal Register, as required under 5 US.C, §
553(b). The TILA-RESPA Rule became available to view on the Office of the Federal
Register’s Electronic Public Iuspection Desk webpage on August 6, 2012 bnt is not
scheduied to be puhlished in the Federal Register until August 23, 2012.

#. On what date did CFPB transmit the TILA-RESPA Rnle to the Office of Federal
Register for publication?

The Bureau transmitted the TILA-RESPA Proposed Rute to the Office of the Federal Register
{OFR} on Monday, July gth , 2812,

h. The version of the THL.A-RESPA Rule posted on CFPB’s website on July 9, 2012 is
1,099 pages. The version of the TILA-RESPA Rule posted on the Office of the

Federal Register’s Electronic Public Inspection Desk webpage on August 6, 2012 is
1,096 pages. What changes have been made to the documents that acconnt for the three
page discrepancy?

The three-page discrepancy is the result of formatting changes made following the OFR’s review
of the document. Several typographical errors were aiso corrected, but these edits did not affect
the length ot the document.

c. Did tbe CFPB ask for the publication of the TILA-RESPA Rule to be delayed until
August 23, 20127 If yes, why did the CFPB ask for publicaticn to be defayed for an
extended period of time?

No. in a letter dated July 12, 2012, the Bureau requested immediate filing Tor public inspection
and publication as soon as possible. {See Attachment ALy As is customary for Federal Register
submissions, the OFR staff conducted a formatting review of the proposed rule and submitted
their changes to the Bureau on August 2, 2012, The Bureau reviewed the changes, requested
several typographical edits, and renewed the request that OFR immediately file the document for
public inspection and publish it as soon as possibie. The OFR placed the decnment en pubiic
inspection on August 6 and scheduled the document for publication on August 23,

On September 6, a Bureau notice extending the comment period for comments on the definition
of (he finance charge in the TILA-RESPA proposed rale to November 6, 2012 was published in
the Federal Register.



2. In your written testimony you stated that CFPB’s procedures for the Small Business
Advocacy Review (SBAR) panels have “already evolved over the course of the first three
pancis ... based on lessons learned from each rulemaking.”

a. How have CFPB’s procedures evolved?

Prior to convening its first pancl under the Small Business Regulatory Enforcement Fairness Act
(SBREF A}, the Bureau consuited with the agencies that have participated in prior panels: the
Small Business Administration’s Office of Advocacy (SBA), the Office of Management and
Budgpet {OMB}, the Environmental Protection Agency (EPA}, and the OQccupational Safety and
Health Adminisiration (OSHA). Through these consuliations, we received valuable information
about different approaches to conducting SBREFA pancls.

The Bureau's first SBREFA panel was convened to assist the Burean in the preparation of the
TILA-RESPA Proposed Rule. For that panel, we decided that the meeting with the small entity
representatives {SERs) should ast for a full day fo allow sufficient fime for discussion of ali the
relevant issues, that the meeting should be conducted in private to facilitate open discussion, and
that each SER shouid be penmitted to bring a guest to the meeting to assist them. The feedback
from the SERs on the meeting itsell was very positive, but some SERs recommended. that in the
future more time be provided in advance of the meeting te review the materials and more time be
provided after the meeting to submit written feedback. Accordingly, for the subsequent
SBREFA panels on mortgage servicing loan ortginator compensation, we provided as much time
before and afier the meeting as possible in light of the Bureau’s deadiine o issue final rules to
impiement these Dodd-Frank Act provisions, which would otherwise take effect on January 21,
2013,

b. What lessons have you learned from the first threc SBAR panels?

We believe that the open discussion, hetween the SERs themseives and with the representatives
of the Bureau, SBA, and OMB, gave the SERs a better understanding of the proposed
regulations, while providing the Burcau with a greater appreciation of the costs and benefits of
the proposals under consideration. We also learned that including SERs who represented diverse
subsels of consumers, businesses, and parts of the country enabled an open exchange of
different, and sometimes contlicting, perspectives. Such robust discussion yielded
comprehensive and insightful feedback.

3. What is the CFPB’s process for determining whether a SBAR panel needs to be
conducted for a proposed rule?

The Regulatory Flexibility Act {RFA), as amended by section 1100 of the Dodd-Frank Act,
specifies when a SBREFA panel needs io be conducted for a proposed rule. The Bureau is not
required to convene a panel for proposed miles that are subject to the RFA but that the Director
certilies will not have a significant economic mmpact on a suhstantial number of smail entities,
such as the High-Cost Mortgage and Homeownership Counselisig Amendments proposed ruie
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(HOEPA Proposed Rule).! When such certifications have heen appropriate, the Bureau has
explained the decision transparently by publishing detatied analyses of econamic impact in the
notice of proposed rule, and solicited puhiic feedback on the Burean's determination. For
example, in the HOEPA Proposed Rule the Bureau conducted the economic impaet analysis by
developing an overview of the market for high-cost mortgages, determining the number and
classes of affected entities, and then analyzing the impact of the various proposed provisions on
the affected entities.” In addition, the RFA does not require a SBREFA panel in the case of
rulemakings in which a notice of proposed rulemaking is not required by the Administrative
Procedure Act. Finally. the Bureau is not required to convene a SBREFA pancl when the rule
was originally proposed by the Federal Reserve Board such as the Qualified Mortgage rule.”

4, What is the CFPB’s process for identifying and selecting small entity representatives
{SERs) for a SBAR panel?

By statute, the SBREFA punsi focuses on the smalt entities that are directly subject to and must
comply with the tule. The Bureau, in consultation with the SBA, selects the SERs who will meet
with and provide advice and recommendations to the panel. Potential representatives for the
TILA-RESPA, mortgage servicing, and loan originator compensation panels were identified
through a variety of methods. We received sugpestions from the SBA, trade associations and
other industry groups, censuiner organizations, and non-profit organizations. We also learned of
interested SERs through our own cutreach efforts.

5. Why has the CFPB chosen notf to make public the names of the SERs upon their
selection?

To protect the privacy of the SERs and to promote open discussion with the panel, the Bureau
chose not to release the names of participating SERS to the general puhlic belore the panel
completed its work. However, the Burean inciuded the name and company of each participating
SER in the panel reports. Also, nothing prevented a SER from making her or his name public, as
some chose to do.

6. What is CFPB’s process for preparing materials to provide to the SERs participating in
the SBAR panel process?

The Bureau’s goal is to provide participating SERs with niaterials that will facilitate meaningind
feedback and dialogue about the proposals under consideration. Once the Bureau has conducted
sufficient outreach, research, and analysis of the issues to formuiate preliminary proposals,
Bureau staff have prepared an outline of the proposed rule under consideration, possible
rutemaking alternatives, and the potential economic impacts on smali businesses. These
materials have been provided to the SERs in advance of the miceting, along with a st of 1ssues
or discussion items on which the Bureau is interested in receiving more inpni from sinall
businesses durmg the meeting.

"77 FR 49089 (Aug. 15, 2012).

* Id. at 49140-5. A similar analysis was conducted for the Appraisals Proposed Rule, 77 FR 50340, at 50400-2
{Aug, 21, 2012).

? See 76 FR 27390 (May 11, 20115



7. Inresponse to Represenfative Allen West's question regarding whether CFPB had
provided the SERs selected for the TILA-RESPA SBAR Panel enough notice in advance of
the March 6, 2012 meeting and enough time to adequately respond te the gnestions CFPB
raised, you stated that “in retrospect, voun know, we would have preferred to have had
more time to prepare the panels. And we will in the future have more fime to prepare the
panels,” The SERs and their frade association representatives have stated thaf two weeks’
notice was insufficient,

a. How much notice {e.g., 2 month, six weeks, two months} will CFPB give to SERs in
advauce of the panel outreach meetiug so that SERs have adequate time to make work and
travel arrangements and review the regulatory proposal?

The Bureau valnes the informed and thoughtfui feedback provided by the SERs, and recognizes
the amount of preparation that is necessary to provide such feadback. In an effort to develop the
best possibie process, the Bureau will provide advance notice to SERs talfored to the complexity
of and circumstances surrounding each particular rufernaking. It may be appropriate to adjust
the time period 18 response to specific circumstances, such as a statutory deadlme, a request from
Congress, or an nrgent need to address a market issve. In all cases, the Burean is committed to
providing SERs with sulficient advance notice to make necessary work arrangemnients.

b. SERs have aiso commented that they were unable to provide detailed information and
feedback in the time frame that CFPB mandated, one week after the March 6,
2012 meeting. How much time will CFPB give SERs to provide written feedhack?

The RFA does nof require written SERs feedback as part of the SBREFA panel process.
However, the Burean welcomes such feedback. Much like the Bureau's procedure for providing
advance notice, the Burean intends to taiior the amount of time provided for written feedback to
the particuiar tulemaking. In some cases. SERs may need more fime to prepare wiitten feedback
if unforeseen 1ssues are raised during the meeting. In other cases, a lengthy time period may be
unnecessary. Notably, the Bureau extended the written feaedback deadline for the loan originator
compensation SBREFA panel because somie SERs requested additional fime.

¢. Will the CFPB prepare more detailed guidance for its rulewriters on how to comply
with the Regulatory Flexibility Act {RFA) and conduct robust SBAR pauels, and will the
CFPB make that puidance document pablic as the EPA has done?

The Bureau bas produced detailed and robust SBREFA panei materials and RFA analyses. The
Bureau has created a public “Fact Sheet” on the SBREFA panel process that is provided to SERs
and has been posted on the Bureau's website. As part of its commiitment to transparency, the
Bureau has made copies of substantive materiats chstributed to the small business representatives
available to the public, including other small businesses, on its website at about the same time
they are sent to the small business representatives.

8. The CFPB completed the SBAR Panel Final Report (Panel Report) for the TILA-
RESPA Rule on April 23, 2012. However, CFPB did not make the Panel Report public
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untif it posted the proposed rule on its website on July 9, 2012. The CFPB has stated that
one of its primary missions is to make the financial products and services that consumers
use more transparcent,

a. Why did the CFPB decide not to release the Panel Report for the TILA-RESPA Rule
when it was completed?

The statute requires the Panel report be miade public as part of the rulemaking record, but does
not specify when the report should be released to the public. The CFPB released the TILA-
RESPA teport with the proposed rule in July so that the public can consider them together,

h. In the spirit of transparency, will the CFPB make panel reports public when they are
completed?

The Bureau highly values transpareacy. Publicly releasing the panel report with the Proposed
Rule promotes transparency. However, as panel reports muost be miterpreted in the context of the
corresponding proposed rule, the Burean must also consider whether refeasing the panel report
before the proposed rule woukd cause unhecessary confusion.

9. According to the TILA-RESPA Ruie, the CFPB interviewed 92 consumers and 22
industry participants between May 2011 and March 2012 to determine if they understood
the form and liked the design. The SERs recommended that you test the forms on actual,
real-world real estate mortgage closings before finalizing the rule.

a. Wili the CFPB test the forms on actual real estate mortgage closings?
b. If not, why not?

The Bureau is investigating the possibility of additional testing. On March 28, 2012, the Bureau
published a notice for comment under the Paperwork Reduction Act in connection with potential
quantitative testing of the proposed forms, specificaily inviting comment on whether the
information collected will have practical utility, the accuracy of the Bureau’s burden hour
estimates, and ways to enhanice the goality of the information collected and to roinimize the
hurden on respondents.® Although the Burean received no comments in response to this notice,
the Bureau continues ta study whether additional testing procedures may help further improve
the proposed TILA-RESPA forms. The Bureau solicited comment in the TILA-RESPA
Proposed Rule regarding the impact of the proposed disclosures on actual real estate closings.
The Bureau wiil consider this feedback in detenmining whether additional testing is appropriate,
including testing using actual loan files or in actual closings,

I0. The initial regulatory flexibifity analysis did not inchude economic analysis or cost
estimates for several parts of the reguiatory proposal,

a. How many Ph.D. level regulatory economists does the CFP’B have on staff?

* 77 FR 18793 (Mar, 28, 20123,
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bh. How many regulatory economists does the CFPB have analyzing the costs and benefits
of CFPB regulations?

There are currenily twelve Ph.D. level economists on staff, roughly half of whom are analyzing
the costs and benefits of Bureau regulations.

¢. Please describe the process that CFPB uses to estimate the costs and impacts of
proposed rules, in particular small business impacts.

The Bureau begins the process of estimating the costs and impacts of proposed rules on smail
business by determining what types of small businesses, as defined by the Regulatory Flexibility
Act, may be affected by the rule. As vou know, whether or not a business is a ““small business™’
for purposes of the RFA is determined by application of SBA regulations and reference to the
North American Industry Classification System {NAICS) classifications and size standards.”
The Bureau then determines the number of entities subject to these categories, For example, for
the TILA-RESPA Proposed Rule, the Bureas determined the number of entities subject to the
NAICS categories by reference {0 several data sources, such as the December 2010 National
Credit Union Administration Cali Report data and the Nationwide Mortgage Licensing System
Cail Report data for Q2 and Q3 of 201 1.° The Bureau then develops cost estimates based on
information collected from a variety of scurces, including feedback provided to the Bureau,
information ieamed during the SBREFA panels, and data coliection efforts. For exampie, for the
TILA-RESPA Proposed Rule, the Bureau relied on data publicly available from the Bureau of
Labor Statistics to determme the average compensation for a loan officer, while relying on
information submitted by settlement agents te determine how much time businesses could save
by implemeniing the TILA-RESPA standard forms.” The Servicing Pm!)osed Rule and Loan
Originator Compensation Proposed Rule followed the same procedures.

d. Is the CFPB conducting its own research and attempting to estimate costs before
conducting SBAR panels?

Yes, the Bureau researches and analyzes costs before preparing the SBREFA materials and
conducting the paneis. For example, for the TILA-RESPA Proposed Rule, the Burean conducted
extensive ontreach belore conducting the SBREFA panels, which was used to inform our
decisions and collect information rejated o costs. We spoke with small businesses, and trade
associations representing smail businesses many fimes during the year prior to convening the
paneis. This research was used in estimating the costs and henefits of potential regulatory
approaches.

11. Under Section 1100G of the Podd-Frank Wall Street Reform and Consumer Protection
Act (Dodd-Frank Act), which amended the RFA, the CFPB is regnired to include in ench

*SUS.C.601(3). The current SBA size standards are found on SBA’s Web site at

hup/hweww sbha zovicontent/table-small-business-sige-standards.

©See 77 FR 51115, 51285-6 (Aug. 23, 2012).

" Id at S1288-9.

¥ See 2012 Truth in Lending Act Motigage Servicing Proposal at 125-6, and Truth in Lending Act; Loan Originator
Compensation Proposal at 260.71.
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initial regulatory flexibility analysis “any projected increase in the cost of credit for smail
entities,” and advice and recommendations of representatives of small businesses relating
to that issue. We are concerned that CKPB’s analysis ol cost of credit is facking in the
morigage disciosure rulemaking.

a. Can you describe how CFPB is analyzing the impacts to the costs of credit?

The CFPB’s regulatory authority is focused on financial products meant for consumers. We
therefore expect that most of the CFPB’s miemakings will have no effect on small business
credit, There may be a few limited exceptions,

For proposed rules subject 1o this RFA requirement, the Bureau has and will continue to consulf
with small businesses on the potential impact of the proposals under consideration on the cost of
credit. This consnltation may take place either as part of the SERs meeting or doring separate
consultation meetings convened by the Bureau that focus on small business credit issues. In
addition, the Bureau coliects, and will coniinue to collect, market-wide data related fo the cost of
credit. With respect to the TILA-RESPA Proposed Rule in particular, the Bureau detenmined
that the proposal would have Btile to no effect on the cost of credit, and therefore would have
little to no effect on the cost of credit for small businesses.” The lender SERs reported making
few mortgage loans that are used primarily for personal, family, or household purposes (and
therefore are covered by THLA and RESPA) but that are used, secondarily, to finance a smakli
business. In addition, the few loans they described making would appear to fall within the TILA
and RESPA exceptions for loans made primarily for business purposes, and therefore would not
be subject to the Proposed Rule.”” The Bureau made a similar determination for the Mostgage
Servicing Proposed Rufe and for the Loan Originator Compensation Proposed Rule.'' We will
carefully reyiew any comments we recerve regarding potential impacts oa the cost of credit for
smail businesses and will address these in the final rulemaking documents.

b, Does CFPB have economists working on this type of analysis?

Yes, the Bureay has hired and continues {0 hire Ph.D. economists, financial analysts, and
industry experts to assist our consideration of potential impacts of Bureau reguiations on the cost
of credit for small entities.

¢, Is CFPB ouly relying on small enfities to try to expiain these impacts?

In addition to the information received during the SBREFA panels, the Bureau is conductiag its
own research, and has sought input from indusiry experts and trade associations. The Burean has
also solicited pubkic infomation about costs and impact, including impact on small businesses,
in ifs proposals.

" Id. ar 51297.

" Id. See alse TILA section 104(1); RESPA section 7(a}1).

' See 2012 Truth in Lending Act Mertgage Servicing Proposal at 244, gnd Fruth in Lending Act; Loan Originator
Compensation Proposal at 291,
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d. Will CFPB analyze the impact on the cost of credit for small entities for every rule and
make that analysis public?

The Burean will continue to fully comply with Dodd-Frank section 1 100G’s requirements that
the Bureau consider the impact certain rules will have on the cost of credit for small businesses,
and to evaluate specific altematives to minimize any increases in the cost of credit while
accomplishing applicable stafutory objectives. The Bureau wifl continue to inciude a descripiion
of these efforts in the Initial Regulatory Flexibility Analysis, as required by the statute.'?

12, Currently, CFPB is working on several rulemakings that are inter-related, including
the Qualified Mortgage {QM) Ruie, Qualified Residential Mortgage Rule, and the
TILA-RESPA Rule that will impact the residential mortgage industry.

a. Is the CFPB considering how these rules are going to work together?

The Bureau is carefully considering how these rules will work together. As required by the
Dodd-Frank Act, the Bureau is corrently working on rulemakings related to HOEPA, mortgage
servicing, 1oan orginator compensation, appratsals, qualitied mottgages, and escrow accounts.
i the proposals issued this summer, the Bureau stated that 1t regards these rulemakings as
components of a larger {inderzzzking.” Accordingly, the Bureau is coordinating carefully the
development of these final rules. Each nilemaking will adopt sew regulatory provisions {0
implement Dodd-Frank Act mandates. In addition, each rule may include other provisions the
Bureau considers necessary or appropriate to ensure that the overali undertaking is accomplished
efficiently and that it ultimately yields a regulatory scheme for mortgage credit that achieves the
statutory purposes set forth by Congress, while avoiding unnecessary burdens on industry.

b. What steps are you taking fe analyze and mitigate the cumuiative impact of these rules
on the affected small businesses?

We have solicited comment regarding the potential impact of these proposed rules on smail
businesses. We bave also asked for commenters {o provide us with data illustrating the tmpact
on small businesses. We have taken the further step of attemptng to obtain additional data on
our own during the comment period. This multi-pronged approach should provide us with
sufficient information to analyze the impact on smail businesses and adopt regulatory approaches
that wili serve the needs of both consumers and smali businesses.

13. Will the CFPB conduct SBAR panels for rules that are transferred from other
agencies, such as the QM Rule, if the preposed rule is expected to have a significant
economic impact on a substantial number of small businesses? If not, how will the CFPB
ensure that it meets its analytical requirements under the RFA?

5 U.S.CL603(d)i 1),
77 FR 49089, 49093 {Aug, 15.2012); 77 FR 51115, 51125 {Aug. 23, 2012).
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The RFA requires that a panel be convened only for rules proposed by the Bureau, the EPA, and
OSHA. In the case of the qualified mortgage rulemaking, a SBREFA panel is not required
because the proposed rule was issued by the Federal Reserve Board. However, the Bureau
consistently has sought the input of small financial services providers in rulemakings that affect
them, For exampie, on June 5, 2012, the Bureau reopened the conmment periad to the qualified
mortgage proposal o seek additional public comment on new data and information that the
Bureau had received.' A number of small businesses and the SBA submitted comment letters
during the reepened comment period. Furthermore, in connection with the qualified morntgage
proposali, the Bureau has met with a variety of stakeholders, inciuding small businesses and trade
associations for small businesses, to hear their feedback and comments on the proposal,
including any potential economic impacts on small businesses.

14. On page 577 of the TILA-RESPA Rule the CFPB states that it “believes that the
ongoing costs of compliance with the proposed disclosnre would likely be equal to or less
than current ongoing compliance costs.”

a. What led you to this conclusion?

The Bureau believes that ongoing comphiance costs associated wilh the integrated disclosures
will likely be equal to or less than the compiiance costs associated with current disclosure
requirements. For example, the Bureau believes that the integrated disclosures will reduce the
number of disclosures that covered persons need to prepare and provide and the number of
disclosure-provision systems and processes that covered persons need o maintatn. In addition,
most small entities that participated 1n the SBREFA panel process for the TILA-RESPA
Proposed Rule stated that the integrated forms would be easter to explain to consumers than
cumrent forms, which wouid jead to time savings for creditors and settlemesnt agents. Further,
information submitted to the Bureau by several settlement agents indicates that requiring the use
of standard forms and providing clearer regulatory guidance could save as much as 30 minuies
per closing by standardizing practices across lenders and reducing confusion. These time
savings could lead to decreased compliance costs.

b. Wouldn’t you need to test these forms in a real world setting to actnally validate this
statement?

As discussed above, tbe Bureau is currently evaluating whether such testing would be feasible
and produce valuable information,

15, In the TILA-RESPA rule, the CFPB estimates that the total one-time costs of revising
software and systems and training employees to implement the changes to the disclosure
{forms is $100,100,000. However, on page 575 of the regulation, the CFPB states that, “the
Burean docs not believe that adoption of the integrated Loan Estimate and Closing
Disclosure would impose any direct costs on consumers.

33120 (hune 5, 2012
S1HES8, 31271 {Aug. 23. 2082}



a. Who do you believe will pay this $100,100,0007

This figure is an estimate of the direct costs to creditors, mortgage brokers, and seitlement
agents. The Burean estimates that the integrated disclosures would result in cne-timie costs to
revise soltware and compiiance systems of approximately $100,100.000, which amousts o Jess
than three doilars per origination when amortized over five years and spread across the estimated
8,000,000 mortgage originations per year, ™

b. Isn’t it jogical to assume that businesses may find it necessary to pass some costs onto
consumers?

The Bureau does not believe that adoption of the integrated disclosures would impose any direct
costs on consumers. However, as noted in the TILA-RESPA Proposed Rule, consumers may
bear some of the costs of the new disclosures if covered persons pass through some or ali of the
costs that wouid be imposed on them. The Bureau estimates that any increased costs to
consumers per englnation would be soiall and that, after one-time costs are absorbed, the
proposal would likely reduce the cost per origination.””

16. Oue part of the TILA-RESPA Rulc may change which party, the lender or a settlement
agent, is responsible for providing the Closing Disclosure form to a consumer. In analyzing
the costs of the proposed rule on small business, the CFPB only analvzes the impact of the
rule on ienders. No information is provided on the impact to settiement agents or mortgage
brokers. Yet, settiement agents serving as SERs to the SBAR panel provided specific
information to CFPB on the costs a settlement agent will incur npgrading software and
training employees,

a. Why did the CFPB fail to assess the impact to settlement agents, which consists mainly
of small businesses, and mortgage brokers?

The Bureau proposed two aiternatives for provision of the integrated Closing Disclosure. Under
the first alternative, the creditor would be solely responsible for providing the disclosure to the
consumer. Under the second aiternaiive, the creditor and the settlement agent would share this
responsibility, although the creditor would retain ultimate responsibility. Mortgage brokers
waould not be responsible for provision of the integrated Closing Disclosure under either
proposed altermative.

For purposes of the Bureaw’s Initial Regulatory Flexibility Analysis, the Bureau assumed that the
creditor will bear the costs of revising software and compliance systems. However, the Burean
also stated its belief tbe costs would be simidar it borne by settiement agents. The TH.A-RESPA
Preposed Rule requests comment on this approach o estimating costs, including whether
settlement agents would incur costs that are substantially different from those incurred by
creditors 1f they were responsibie for providing the Closing Disclosure.

¥ 14 st 51272
T4,



b. Why didn’t the CFPB use the data and cost estimates provided by the settiement agents
to estimate the economic impact of the TILA-RESPA Rule on settlement agents?

The Burean considered all available data, including data provided by setilement agenis through
the Smali Business Review Panel process, in estimating the economic impact of the Proposed
Rule. As discussed above and in the TILA-RESPA Proposed Rule, the Bureau believes that if
settlement agents, rather than credstors, bore the one-time costs associated with complying with
the Closing Disclosure requirements, the costs would hikely be similar to the costs to creditors.
Furthermore, the cost estimates provided by sestlement agents informed certain
recomimendations of the SBREFA panel, which the Bureau then relied o 1 developing the
proposal. For example, with respect to the costs associated with modifying the line number
Tormat, the Panel recommended that the Bureau solicit comment en whether an aliersative
design or numbering format would impose a lower amount of software-telated costs on
settlement agents.” The Bureau did so in the Proposed Rule.'

17. Indnstry has stressed to the CFPB that they will need a significant amouut of time to
iniplement any final TILA-RESPA Rule. Small businesses have told CFPB that they will
need 12 to 18 months to upgrade software and systems and train their employees.

a. Wili CFPDB provide a compliance period of 12 to 18 months to allow small businesses to
come into compliance with the new regulation?

Because the TILA-RESPA final rule will provide important benefits to consumers, the Bureau
wishes to make the rule effective as soon as possibie. However, the Bureau understands that the
Tinal rute will require small businesses to make exiensive revisions to their software and fo
retrain their stalf, ‘We have solicited comment, both generally and 1n relation to specific
proposed regulatory provisions, regarding the impact of such a ruie on small businesses. We
have also asked for commenters o provide us with data iflustrating the smali business impact.
We have taken the forther step of attempting to obtain additional data on our own duning the
comment period. This multi-pronged appreach should allow us to collect a sipnificant amount of
data, analyze the 1mmpact on smali businesses, and explore approaches finely tuned to address the
needs of small businesses.

The Bureau 1s aware of the software-related chalienges experienced by smali businesses in the
past. We are commitied to minimizing the disruption and delays related to training and system
upgrades. The Bureau has not only solicited cominent on the appropriate tmpiementation period,
but has solicited comment on whether smiall businesses need a different implementation penod
than the rest of industry. We also took the additional step of consulting dircctly with smali
bosiness software providers, We frequently discussed disclosure issues with software providers
durinig the development of the TILA-RESPA forms, communicated with them regarding
potential regulatory issues, and will continue coordinating with them te facilitate the

® FPinal Report of the Small Business Review Panef on CFPB s Propesals Under Consideration for fntegration of
TILA and RESPA Maortgape Disclosure Requiremnenis, at 28-29 {Apr. 23, Z2012), available at Anp
files.consumerfinance. gov/P201 2067 _cfpb_repori_iila-respa-sbrafa-feedback pdyf.
77 FR 51118, 31240 {Aug. 23, 2012).
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implementation process. We are confident that smali businesses will have the time and support
to come into compliance with the new regulations,

18. The design of the new Closing Disclosure eliminates the carrent line numbering that
exists on settlement statements. According to the SBAR Panel Final Report, several SERs
wrote that *“changes of location or nnmerical reference canse significant system
programming issnes and are one of the largest drivers of software development costs and
implementation time,” The CFPB stated in the TILA-RESPA Rule that it was soliciting
comment on whether an aiternative design or numbering format will lower the costs of the
software upgrades.

a. What was the reasoning behind the decision to remove the line numbers?

Both consumer and indusiry participants at the Bureau’s festing stated that liine numbers would
be usetul to facilitate conversations between consumers, creditors, and other participants in the
credit and vnderlying real estate transactions. However, consunier participants af the Bureau’s
testing appeared overwhelmed by the three and four-digit fine munbers on the prototypes similar
to the current RESPA settiement statement, and performed worse with prototypes containimg that
numbering system. The Bureau is partieularly mindful of the potential nisk of information
overlocad Tor consumers, given the amount of numbers and complexity invoived in the credit
transaction and the underlying real estate transaction. The Bureau tested prototypes with a two-
digit line numbering system, which performed better with both consumer and industry
participants, with some indusiry participants preferring it over the system of the current RESPA
settlemment statement. Accordingly, the proposed diseiosure fonmat contains a two-digit fine
nmbering system that is different than the currens RESPA settiement statement.

b. Did the CFPB contact any software providers {o learn abont potential programming
issues that might he caused by removing the line numbering that currently exists and the
costs involved with the redesigning of the forms?

The Bureau contacted software providers during the preparation of the proposed rule and 18
aware of the potential programming issues that might be caused by changing the current line
numbering. However, given the results of the Bureau’s testing, the Bureau thought it appropriate
to acquire more specific information on this tapic to enhance the Bureau's ability to make an
informed decision. Thus, the proposal requested coniment on the impact of the line number
changes given the rest of the changes in the integrated closing disclosure contemplated by this
proposal.

¢, if not, why didn't the CFPB try to learn about programming issnes from software
providers?

Not applicabie. Please see above,

19. The TILA-RESPA Rule imposes new data retention requirements for the Loan
Estimate and the Closiug Disclosure by requiring creditors to maintain evidence of
compliance in machine readable, electronic format. The CFPB is proposing that Loan
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Estimates be retained electronically for 3 years and Closing Disclosures be retained for 5
years. This is electronic data retention requirement is not required under TH.A, the
RESPA, or the Dodd- Frank Act. The CFPB acknowledges that “requiring standardized,
electronic records may be a significant burden for smali creditors that do not currently
have such electronic systems or use vendor software.” Small businesses are concerned that
this provision will be unduly burdensome.

a. Why is CFPB proposing this requirement i it is not required nnder any of the related
statutes?

The Bureau believes that the proposed data retention requirement will ensure that records
associated with the integrated disclosures are readily available for examination, which is
necessary to both prevent circumvention of and facilitate comphiance with TILA. This proposed
reguiation may aiso facilizate compiiance with TILA by easing the burden of examinations and
ensuring that all entities subject to TILA keep records in a standard format.®’ Furthermore, a
prescribed electronic format may reduce costs across the entire mortgage loan origination
industry due to the efficiency gains associated with a standardized data format. Based on
industry feedback, a standardized electronic format that reduces industry burden may, in the long
run, reduce costs fo consumers as well.”

b. Why did CFPB fail to estimate compliance costs for this requirement?

Asg noted above, the Bureau conducted exiensive putreach regarding the degree to¢ which smail
creditors use clectronic systems. The Bureau was informed by small businesses, trade
associations, and software providers alike that. given the complexity of modern underwriting,
investor reqirements, and State and Federal legal requirements, all credstors use electronic
systems Tor some aspect of the morntgage loan process. Thus, the Bureau is unaware of any
creditors that do not currently have such electronic systems or use vendor software. However,
the Bureau solicited comment on this issue. [ the Bureau receives feedback indicating that
paper-based creditors do exist, such feedback would be reflected in the Final Regulatory
Flexibility Analysts, should the Bureau decide to adopt the proposed regutrement in the final
rule.

¢. How does this requirement improve consumer’s understanding of the mortgage
disclosnre forms?

The proposed requiremnent would heip the Bureau and other regulators monitor compliance to
ensure that the disclosures provided are reliabie. Ensuring reliability will improve consumers’
abibity to understand their transaction and compare mortgage loans, 45 well as preventing factics,
such as bait-and-switch, designed to confuse consumers.

20. Many small bnsinesses that are trying to navigate your website find it confusing.
SBAR panel materials are difficult to locate hecanse the materials on SBAR panels are on

14 at 51146.
214 at 51276,



different pages on the CFPB website and until very recently, there was no search box on
the CFPB website.

a, Are you aware of how the website is structured and of these concerns?
Yes, the Bureau is aware of these concerns.

b. Will the CFPB improve its website so that smal businesses can easily find the
information on rules subject to the SBAR panel process?

Since the Burean launched consumerfinance. gov more than year and a halt ago, we have heard
from alf of the site’s audiences ~ consumers, small husinesses, and many more ~ about features
that are working well and ones that could be improved. In that time, the Bureaus has refreshed
the design of its homepage and navigation structure twice to respond to those concerns and make
1t easier for all members of the public to access the information and resources they need. For
example, we have recently added a search box with natural language search functionality. We
believe the website will always be a work in progress - constantly evolving to the needs of the
people the Bureau serves — and will continue making improvements 1a the months and years
ahead.



“Private Student Loans: Providing Flexibility and Opportunity to Borrowers?”
July 24, 2012

Questions for Mr. Rohit Chopra, Student Loan Ombudsman, Consumer Financial
Protection Burenu, from Senator Reed:

1) Are we seeing some signs of renewed growth in volume for private student loans? What
steps should we tuke now to prevent a return to the lax underwriting and predatory
lending that we saw between 2001 and 20087

Since 2008, origination of private student loans has grown, bat has not reached the tevel seen
prior to the financial crisis, In the Report on Private Student Loans submitted by the Director of
the Consumer Financial Protection Bureau {CFPB} and the Secretary of Education, CFPB
Director Richard Cordray and Education Secretary Arne Duncan each recommended that
Congress consider requiring all private student loans to be “certified” by the school’s financial
aid office. This step could help students to avoid overborrowing and help to ensure that schools
have the opportunity to counse! students about potentiaily lower-cost foan options before
students take out private student loans.

2} Are you seeing pafterns of complaints from borrowers? What are some of the more
frequent complaints? How have they been resolved?

Since lagnching our consumet response [unction for student loan complaints 1n March of this
year, we've received over 2,500 complaints from borrowers experiencing difficulties with their
private student foans. Prior to the establishment of the CFPB and the ombudsman function for
private student foans, there was no single point of contact for consumers to file complaints about
private student {oans.

The most notable subset of these complaints involves borrowers seeking loan nmiodifications due
to difficulty securing adequate emplovmeni. A significant number of borrowers are experiencing
general servicing problems, ranging from biltling disputes and lost paperwork to diificuities
obtaining alternative payment plans advertised by Ienders and servicers.

We are pleased that many of these complaints have been favorably resolved by lenders and
servicers. Borrowers bave been able to enroil in new payment plans and bave received refunds
for errors by lenders and servicers, Pursuant (o Section 1035 of the Dodd-Frank Act, we will
provide areport to Congress later this year providing further details on the student loan
complaints we have received.

3) In the private student loan report that the CFPB and the Department of Education
submitied to Congress last week, if was noted that in the wake of the siudent loan boom
and bust there is more than 38 billion in defaulied private student loans, What steps can
lenders take 10 assist borrowers who are in default on their private student foans? Are
there examples of lenders thar have made significant efforts in this regard?

Unlike many other consumer financial products, such as aute Ioans and mortgages, student loans



“Private Student Loans: Providing Flexibility and Opportunity to Borrowers?”
July 24, 2012

are not secured by coilateral and very difficult to restructure in bankruptey. These attributes
might reduce the incentive of lenders to employ typical loss mitigation interventions. li is also
very difficult to restructure private student joans ia bankrupicy proceedings, further diminishing
lenders’ incentives to offer loan modifications.

To our knowledge, there have not been examples of successful large-seale efforts by lenders 1o
modily private student loans in default. Generally speaking, defauited loans are charped off and
fenders often take legal action or wilize third-party debt colieciors o make recoveries.



“Empowering and Protecting Servicemembers, Veterans and their Families in the
Consumer Financial Marketplace: A Status Update”

June 26, 2012

Questions for Ms. Hollister K. Petracus, Agsistant Director for Servicemember Affairs,
Consumer Financial Protection Buremi, from Senator Bennet:

In your writren testimony, you mentioned Executive Order 13607, which creates certain
reguirements for schools to support the unique needs of service members and veterans. It's my
understanding that the Order also created a complaint systent for service members.

A voung enlisted soldier from Fr. Carson recently contacted my office to discuss some of his
challenges that arose while he was envolled in an-ondine class at a for-profit college. While he
was in Afghanistan, the soldier asked the school to re-schedule one of his requirements because
he was sent on a two-week mission in a remote part of the country. The school, however,
declined his request, faited him for not handing in work on fime, and billed him for 31,000, His
mission was to support the Navy SEALs who conducted a raid on the Bin Laden compound. The
school also failed several soldiers for not handing in their work on time.

Would the Executive Order huve addressed this issue? [f not, what steps can we take to address
such conduct? What remedies would a service member typically have under such
circumstances?

On Apnii 27, 2012, the President signed Executive Order 13607, “Establishing Primciples of
Excellence for Educational Institutions Serving Service Members, Veterans, Spouses, and Other
Family Members” (“Executive Order”} . These principies were developed to strengthen
consumer protections for our service members. veterans, and their families.

Ingtitutions approved to receive funding from the Post 4/11 GI Bill programs have been strongly
encouraged to commut o the Principles of Excelience outlined in the Execuative Order. It is our
understanding that the Department of Defense is working with institations approved to receive
funding from the military Tuition Assistance and MyCAA programs {o enter into new
agreements where the institutions agree to the principles.

Section 2(e) of the Exccutive Qrder generally provides that, to the extent permitted by law,
educational mstitutions receiving funding pursuwant to Federal military and veterans educational
benefits should:

{e) allow service members and reservists o be readmitted to a program if they are
temporariiy unable to attend class or have to suspend their studies due to service
requirements, and take additional steps to accommodate short absences dug (o service
obligations, provided that satisfactory academic progress is being made by the service
members and feservists prior (o suspending thers studies;

Accordingly, instifutions that agree o comply with the Principles of Excellence are expected to
“take additional steps to accommodate short absences due o service obligations.” Generally
speaking, I would find it hard to understand how a school that denies a forward deployed
servicemeinber a simple accommodauon, like rescheduling an assizgnment, would be in
compliance with this principle.
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In addution, on July 13, 2012, the Departnent of Education issued additional guidance (GEN-12-
1) to post-secondary institutions on implementation of the Executive Order. The guidance was
provided to assist mstitutions with understanding how to best comply with the Executive Order.
The guidance cutlines in detail for post-secondary institutions that agree to comply with the
principles in the Executive Order readmission and refund policy expectations with respect 1o
service members, reservists and/or their family members who are generally unabie to attend
classes or must otherwise suspend their studies due to service obligations.

Questions for Ms. Hollister K. Petraeus, Assistant Director for Servicemember Affairs,
Consumer Financial Protection Bureau, from Senator Hagan:

Ms. Petraeus, Can vou discuss the status of the CFPB’s Consumer Advisory Board (the
“Board”}? How will the Board enhance and improve focus on the military community and its
Jinancing needs?

On September 12, 2012, the Bureaun announced the appointment of 25 consumer experts from
cutside the federal government to its newly-formed Consumer Advisory Board which will
provide advice to CI'PB leadership on a broad range of consumer financial issues and enierging
market trends.

As outlined in Section 10144a) of the Dodd-Frank Wall Street Refonm and Consumer Protection
Act, the CFPB’s Consumer Advisory Board {the “Board™} will “advise and consult with the
Bureau in the exercise of its functions under the Federal consumer financial Jaws™ and “provide
information on emerging practices in the consumer financial products or services industry,
mcluding regional frends, concerns, and other relevant information.”

On February 23, 2012, the CFPB puhlished in the Federal Register a notice outlining the
functions of the Board and soliciting nominations for members {o serve on the Board.

The newly appointed Board members include experts in consumer protection, linancial services,
community development, Tair lending, civil rights, and consumer financial products or services.
They also represent depository institutions that primarily serve underserved comminities, and
they represent communities that have been sigmificantly impacted by higher-priced mortgage
loans.

The first meeting of the Consumer Advisory Board will take place Sept. 27, 2012 and Sept. 28,
2012 in St Louig, MO. By statute, the Board will meet no less than twice per year. Members will
have staggered three-year terms.

In meeting this statutory objective, the Board will alse enhance and improve focus on the
military community and its Tinancing needs hy engaging members who represent a diversity of
expertise and viewpoints in discussions of the consumer fmancial products or services indusiry,
nciuding the unique needs of military servicemembers. Further, the Board will identify and
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assess the impact of new, emerging and changing products, practices, of services on
servicemembers, amongst other consumers, dunng its discussions. The Bureau looks forward to
receiving information, analysis and recommendations from the Board that will speak to the
unigue perspectives and experiences of the military community.
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Questions for the Record for Mr. Richard Cordray, CFPB
Financial Services Commitiee Hearing
“The Semi-Annual Report of the Consumer Financial Protection Bureau”
September 20, 2012

Chairman Spencer Bachus

1. On other occasions when you have testified before Congress, you have heard a pgreat
deal about the concerns small bnsinesses have about the costs of complying with new
CEPB rules. In a nod to those concerns, the remitiance transfer rule recently issued by
the CFPB contains an exemptien for institntions that cenduct 100 or fewer remittance
transfers per yvear. In the CFPB’s press release on the final rule, you commented that
“fwie recognize that in regnlations, one size does not necessarily fi¢ all.” Will this
recognition be reflected in intnre CFPB rnlemaking through threshelds, exemptions or
other approaches that will ease the burden on small businesses?

The Bureau is currently exploring a variety of methods for reducing the burden on small
businesses, In some cases, the Bureau is considering using regulatory thresholds and exemptions
similar to those adopted in its remittances rulemaking. For example, in the proposed mortgage
servicing rules, the Bureau proposed an exemption from the periodic mortgage statement
requirements Tor small mortgage servicers that serviced 1,000 or fewer morigage Joans where the
servicer services only those loans which it {or an affiliate} owns or originated. The Bureau has
requested comment regarding whether that threshold should be increased and whether 4 smali
mortgage servicer exemption should apply to other aspects of the proposed mortgage servicing
rafes.  Similarly, in the TILA-RESPA mortgage disclosure integration proposal, the Burean
solicited comment on an exemption for smali creditors from the requirement o retain disclosure
data in an electronic, machine-readable forniat.

The Burcau is also seeking {o reduce the burden on all affected businesses by providiag clear and
thorough guidance on how to comply with its rules, which will save time, energy, and costs for
indusiry. For example, in response to requests from industry, the Bureaw’s TILA-RESPA
proposal includes extensive guidance, including sampies of completed forms for a variety of
different types of morigage foans.

Finally, the Bureau is seeking to reduce burden by supporting compliance efforts after its rules
are finalized. For example, Bureau staff recently presented a wehinar on the new remiflance
requirements attended hy over three thousand industry representatives. We have also released a
small business compliance gnide for the remittance rule, and our staff continues fo answer
guidance questions received fTom institutions across the country, We plan similar efforts for the
Dodd-Frank Act mortgage ruiemakings.

2. At the same time that the CFPB announced the settlement of its enforcement action
against Capital One, it also released a bulletin providing general gnidance on marketing
eredit card add-on products. While focused on eredit card add-on products, the
bulietin is also intended to serve as guidance for the marketing of similar products
offered in connection with other forms of credit or deposit services. While it is useful



for the CFPB to make its expectations known to the indusiry, some see the CFPB’s
issuance of the bulletin as de facto rulemaking.

a, Does this bulletin portend a trend by the CFPB to use its enforcement authority
as a method for imposing industry-wide standards?

b. Shouldn’t industry-wide standards instead he established throngh the
rulemaking process required by Dodd-Frank and the Administrative Procedure
Act?

Any enforcement aciton ts based on the facts and circumstances of the siwaton., However,
complaints received by the Bureau indicate — and the Bureau’s supervisory experience
confirms - that consumers have been misled by the marketing and sales practices associated
with add-on products offered by vanous institutions. Such practices violate current Iaw.
Consequently, the Bureau issued a conipliance bulietin as a means of alerting the industry to
existing compliance requtrements under existing laws and reguiations and providing insight
Into Bureau expectations. Notably, the bulletin does not impose any new legal requirements.
Going forward, the Bureau will continue to use the rulemaking process for adopting new
requirements, while providing prompt guidance through bulleting and other methods
regardinng compliance with existing requirenents.

Many of the Title XIV rules are regnired to be final in Jannary 2013, hnt are only just
now just heing proposed. Given that the CFPB will have to sort through the mass of
comment letters sent by industry, is the January 2013 deadiine too aggressive? Do you
need more time to do the job right?

The Bureau is corrently in the process of reviewing the comments on the proposed rules and
performing additional analysis in order to prepare the {inal rules. The Bureau is commiited to
mieeting the deadlines established by Congress and plans to issue the required rules by January
21,2013.

4i

The CFPB’s new closing rule requires that lenders give consumers their closing
documents at least three business days before the consumer closes on the foan. The last
time this was tried, in the 1970s, it proved to be extremely disruptive to the very
borrowers it was mcant to help. Given that this provision could cause delays in closing
a mortgage loan, it is not far-fetched to reason that it conld ultimately prompt
consumers to pay higher fees or lose their deposit and rate lock.

a, Is the CFPB concermed that requiring three days between disclosure and
setflement — and possibly an additional three days il there are changes to the
deal — conld have disrnptive results for consnmers?

h. Would the CFPB consider giving consumers the right to opt out of this
requirement if the consumer would be financially hurt by waiting three
additional business days?

The Bureau has proposed to require that consumiers receive the combined Closing Disclosure
three business days before closing, subject to limited exceptions (as discussed below}. As the



question notes, this is not a new idea. in a 1998 report to Congress, the Federai Reserve Board
and HUD recommended that “three days prior to closing, creditors be required to redisclose
significant changes in the APR or other material disclosures and provide an aceurate copy of the
RESPA settlement statement. Consumers would receive final cost disclosures pricr to closing
{rather than at closing, the current praciice and would then be able to study the disclosures in an
unpressured environment.” in 2008, Congress amended TILA to require that consumers
generally receive revised statements of cost for certain mortgages no later than three business
days before closing. In 2009, settlement industry representatives advocated amending RESPA to
provide consumers with three business days to review loan documenis “so that circumstances
don’t pressure [consumers] into agreempg to a bad loan or excessive closing costs.”" In light of
this history and advances in the mortgage settlement process, we believe that it 1s time to
reexaniine the ability of lenders and settlement agents to provide consumers with important ioan
information in advance of closing.

The Bureau's proposed rule does, however, permif a consuimer to waive the timing requirement
in the event of a bona [ide personal financial emergency. This exception serves an important
purpose: conszmers shonld be able to waive the protection afforded by the waiting period if the
consumet [aces a {inancial emergency. The Bureau specifically sought comment on the nature
of waivers based on hona fide persenal [inancial emergencies in the proposal. The Burean will
anaiyze the comments on this issue and determine whether modifications to this waiver are
appropriate.

5. The proposed TILA-RESPA rule provides that the new form may contain lines for both
appraisal and management fees, thereby breaking out what has traditionally been one
eniry into two entries,

8. Why did the Bureau decide to separate these lines?
b. Will this proposed change benefit consumers? How?
¢. Will these lines be subject to quantitative testing?

Section 1473 of the Dodd-Frank Act amended section 4(c) of RESPA to permit the separation of
the fees paid by the consumer to the appraisal management company and the fee received by the
appraiser on the disclosures required by RESPA. Consistent with this amendment, the Bureau
proposed 1o permit, but not require, creditors to disclose the cost of the appraisal on the
integrated TILA-RESPA disclosures in this manner. The Bureau qualitatively tested prototype
disclosures hoth with and without this optional disclosure. The Bureau has not yet determined
whether to focus 1ts quantitative testing on this issue,

6. Recent news reports indicate that the CFPB has advertised to recruit investigators
whose activities are intended ¢o inform the CFPB’s enforcement division about
consumer experiences with different financial products and services. This has led some
to speculate that the CFPB may be planning to use “mystery shoppers.” Mystery

' See American Land Title Association, ALTA Supports Pra-Consumer Mortgage Bill, December 8, 2009 Press
Release, avaiable at hitp:/rwww altaorgnews/news.cimnewsID=9714. See ulso Bormowers’ Right o Inspect
Closing Documents Act of 2009, HR. 4229, 11 ith Conp. {(Dec. 8, 2005



shoppers have commonly been nsed in the past to identify weaknesses in fair lending
compliance, particularly with regard to pre-application discrimination.

a. Will the CFPB similarly use mystery shoppers te target fair iending or other
specific compliance weaknesses?

b. Will the CFPB use mystery shoppers in conneetion with its authority to prohihit
“unfair, deceptive or abusive” acts or practices?

¢. If the CFPB is considering the use of “mystery shoppers,” will it offer an
opportuunity for public comment on its plans?

in its Office of Enforcement, the CFPB intends to hire investigators to further that office’s
mission, which is to ensure comphiance with the federal consunier financial laws and address
violations of those laws. We anticipate that these employees will use a variety of investigative
techniques o inforn: our Enforcement Office aboni what consamers may experience with
different financial products or services. The Bureau is considering “mystery shopping™ as an
investigative technique, and to perfori research and collect inforniation that may inforin other
areas of its work.

Mystery shopping may be a useful investigative tool whet looking at deceptive marketing and
other practices not captured in company policies and procedures. CFPB’s enforcement
jurisdiction extends to entities such as online and offshore fraudsters, loan modification and debt
settlernent scammers, debt collectors, payday, anto and student ienders, and other entities where
deceptive marketing 1§ 4 critical concern. Tools ke mystery shopping couid be particuiariy
important in investigations of entities over which we have enforcement jurisdiction, but no
supervisory authority, Mystery shopping is ofien used by both government and private industry
- including the banking industry — 10 monitoes compliance with the Jaw as well as consumer
satisfaction.

7. The CFPB has filed six amicns briefs over the past year, four that were in Truth in
Lending Act cases and two that were in Fair Debt Collection Practices Act cases. A
recent blog posting on the CFPB’s website states that these amicus briefs “help ensure
that consnmer financial protection statutes and regnlations are correctly and
cousistently interpreted hy the courts.,” Critics have pointed out that the CFPB’s
approach to filing amicus briefs stands in stark contrast to the approach taken by the
Fed when it implemented federal consnmer financial protection statutes. When the Fed
felt the conrts were incorrectly interpreting the statute in question, the Fed wounid
generally address the issue by proposing revisious 10 the implemienting regulatiou or
official staff commentary rather than by submitting an amicus brief.

a. Why is CFPB taking a different approach to snhmitting amicus briefs?

b, Has the Bureau received reqnests froin industry to submit briefs advocating
against the position taken by a consumer?

c. How does the CFPB decide when it is appropriate to submit a hrief?

The CFPB has a number of tools at iis disposal to assist the courts, consumers, and
regulated entities in the interpretation of Federal consumer financial laws and



regulations. These tools include, among other things, the ability fo adopt and amend
Burcau regulations, 1ssue otficial stat] commentary, release supervisory builetins, and
file amicus briefs. The Burcau plans to use cach of these tools, and others, in
appropriate circumsfances, The Burean uses amicus briefs to assist the courts in their
interpretation of statutes and regulations under the Bureauw’s jurisdiction in the same
way that other governmental agencies have done in private litigation involving
questions of law under their jurisdiction. For example, the Board of Governors of the
Federal Reserve has in the past filed amicus biiefs in private ltigation, see, e.g.,
Shaner v. Chase Bank U.S.A.. No. 09-1157 (Ist Cir) {available at 2009 WL
6841331 Aronson v. Peopies Nat'l Gas Co., No. 99-3000 {3d Cir.} (available at
1999 WL 33631836}, as have other prudential regulators {see, e.g., list of aniicus
briefs of the Office of the Comptrolier of the Currency at
hitp/rwww.oce. sovitopies/laws-regulations/ltigation/oce-biefs. htiml).  Indeed, in
some cases, the courts have specifically requested the Bureau (and other federal
agencies) to file an amicus brief {0 assist the courts” review,

In determining whether to file an amicus brief in a particular case, the Bureau
considers, among other factors, whether the case requires the court to mterpret a
provision of Federal consumer financial law or an implementing regulation under the
Bureau’s jurisdiction; whether the question is actively being litigated in multiple
courts; whether courts have divided over the issue being hitigated, whether the court’s
decision will have substantial precedential impact; and whether, in the circumstances,
the court would weicome an amicus brief from the Bureau as the best means for
communicating the Bureaw’s views. The Burcau alse regularly consuits with both
parties to litigation in whieh it is considering filing an amicus brief.

In August 20142, the Bureaun faunched a web site {see
www consimerfinance gov/amicus) to provide information and soficit public input on
its amicus program. Among other outreach and transparency efforts, Bureau officials
heid a series of roundtables with industry associations, consumer groups, and
representatives of state and local governmenis o discuss the program in October
2012, As a result, the Bureau has received a number of requests for amicus
involvement in litigation. The Bureaw does not segregate requests based on whether
the request is from a regulated entity, industry association, consumer, o©r
governmental entity, but rather looks at the legal issues presented by each request
independently to see whether an amicus briel is appropriate. The Bureau welconies
requests for amicus brefls from any mterested party and is commitied to reviewing
each request on the meriis.

8. Between July and October, the CFPB brought separate enforcement actions against
three major credit card issuers for illegal and deceptive practices. Collectively, the
companies must pay $46.1 million in fines, which is required to be placed in the
Victim’s Relief Fund. Dodd-Frank stipulates that these funds are to he used for
payments to victims of wrongful activity, hnt there is no reqnirement that the proceeds
of a civil penalty must be paid to victims of the specific wrougfnl activity for which the
penalty was imposed. How will the CFPB distribute these particular penalties?



In the Dodd-Frank Act, Congress authorized the Bugreau to use civil penalties only for
payments to victims, and, in certain circumstances, consumer education and financial
literacy programs. In particular, § 1017(d}2) provides:

Amounts in the Civil Penalty Fund shall be avaitable to the Bureau, without fiscal
vear limitation, for payments to the victims of activities for which civil penalties
have been imposed under the Federal consumer financial laws. To the extent that
such victims cannot be located or such pavments are otherwise not practicable,
the Bureau may use such funds for the purpose of consumer education and
financial literacy programs.

The Bureau has made available on its website an overview of the Civil Penalty Fund:
hitp/files consumerfinance.gov/7231 207 cfpb civil penalty fund facisheet.pdf
As that document notes, the Bureau has created a Civil Peaalty Fund Governance Board,
which i$ responsibie for ensuring that the Civil Penalty IFund 1s administered in a manner
that is consistent with the Dodd-Frank Wall Street Reform and Consumer Proteciion Act.
In addition, the Civil Penalty Fund Governance Board s responsible for developing
policies and procedures, imcluding appropriate internal controis, to ensure that money
deposited in the Civil Penalty Fund is distributed in a manner thai:
* Supports the Bureau™s mission, responsibilities, policies, and priorities;
* Complies with the Dodd-Frank Act and all other applicable laws and
reguiations, as well as internal CFPB policies and procedures and legal opintons
of the CFPB’s Office of General Counsel;
+ Protecis against waste, fraud, and abuse;
* Provides appropriate transparency regarding the use of CPF monies, including
the manner of distrihution, any associated adminisirative expenses, and, where
applicable, the mechanism for identifying individual victims;
* Ensures appropriate and robust oversight of contractors; and
» Enhances program efficiency through regular operational analyses and
development of appropriate performance mefrics.

The Bureau has also posted the criteria if will use in making available Civil Penalty Fund
monies for Consumer Education and Financial Literacy programs:
hitp/fiiles.consumerfinance. gov/7351 207 cfpb civil penalty fund criteria.pdf, The
Bureau will use the federal procurement process for these programs.




Questions for the Record for Mr. Richard Cordray, CFPB
Financial Services Commitiee Hearng
“The Semi-Annual Report of the Consumer Financial Protection Bureau”
September 20, 2012

Randy Neugebauer

1. The CFPB recently released a draft rule for servicing reforms, including changes to
force-placed insurance, Did the CFPB research the impact of the proposed rule on
underwriting practices for homeowners insurance? Are you aware that the risk profile
for a home is substantiaily different onece a homeowner goes into default or foreclosure?
Did you do any cost benefit analysis of the proposed rule on the homeowners insurance
market?

Section 1463 of the Dodd-Frank Act amended Section 6 of the Real Estate Settlement
Procedures Act to impose requirements before a lender can impose a charge for force-placed
insurance on a borrower. Force-placed insurance is a differens fype of insurance than a standard
hemeowners insurance policy. Force-placed insurance is generally substanially more expensive
than a homeowner insurance policy that a borrower could purchase. It also generally provides
less protection against foss than insurance that a bomrower could puschase. These differences
exist because a force-placed insurance policy is sot an underwritten insurance preduct and
properiies subject to force-placed insurance generally present different risks, including a higher
itkelihood that such properties may be in the foreclosure process or vacant.

The Burezan undertook substantial research regarding propesty insurance, including with respect
to force-placed insurance, homeowners iasurance, and flood insurance, in connection with
proposing rules to implement the protections in the Dodd-Frank Act with respect to force-placed
insurance. As set forth in the proposal, and as required by the Dodd-Frank Act, servicers would
not be permitted to charge a borrower for force-placed msurance coverage upless the servicer has
a reasonable basis to believe the borrower has failed to maintain hazard insurance and has
provided required notices. One notice {o the borrower would be required. at least 45 days before
charging for forced-place insurance coverage, and a second notice would be required no carizer
than 30 days after the first notice. The proposal contains model forms that servicers could use.
If a borrower provides proot of hazard insurance coverage, then the servicer would be required o
cancel any force-placed insurance policy and refund any premiums paid for periods in which the
borrower’s policy was in place. In addition, if a servicer makes payments for hazard insurance
from 2 borrower’s escrow account, a servicer would be required to continue those payments
rather than force-placing a separate policy, even if there is insufficieni money in the escrow
account. The rule would also provide that charges related to force-placed insurance (other than
those subject to State regulation as the business of msurance or authorized by Federal faw for
flood insorasce) must relate to a service that was actualty performed. Additionally, such charges
would have to bear a reasonable relationship 1o the servicer’s cost of providing the service.,

These protections are designed to notify horrowers about the risks and costs of force-placed
insurance and are designed to ensure that borrowers have the opportunity to obtain a
homeowners insurance policy before a charge is imposed for force-placed insurance. The



Burecau has no reason to believe that these protections with respect to force-placed insurance witl
impose costs on the homeowners insurance matrket, because force-placed msurance and
homeowners insurance are different types of products. We have received public comments on
the proposed rules, including with respect to the provisions relating to force-placed insurance,
and are carefully considering those comments in connection with finalizing the force-placed
insurance ruies.



Questions for the Record from
Rep. Blaine Luetkemeyer (MO-9)
Commitiee on Financial Services

U.S. House of Representatives

Hearing held on September 20, 2012, entitled
“The Semi-Annuzal Report of the Consumer Financial Protection Bureau™

Witness: The Honorable Richard Cordray. Director, Consumer Financial Protection Bureau

1. During yonr testimony before the Committee, yon responded to a gnestion I asked
about a provider’s liability when a sender gives an imcorrect account number that if
it is determined that the sender gave incorrect information, a provider can “work
this out™ with the consumer. However, isn’t it true that the rufe requires a provider
to refund or resend the enlire principal amonnt in the event funds go to the wrong
account due to sender error? 1s this what you mean by “working things out™? Also,
setting gside the issue of whether you think this concern is overstated, do you think
this approach is fair?

Section {005.33(¢} of the rule requires a resnittance transfer provider o refund or resend a
transfer that was sent to the wrong account. As noted in the Bureau’s recent industry compliance
webinar, however, we apree with some of the concerns that have been expressed about this part
of the tule when a consumer provides incotrect account or routing information. In those
circumstances, though we think the provider should be responsible for trying to remedy the
stfuatien. I the money was property iransimitted in accordance with the sender’s instructions and
cannot be recovered, we share concerns aboui liability resting on the provider, We expect to take
action shortly to address this issue.

2. Dodd-Frank doesn’t require that any foreign taxes he disclosed to people sending
money overseas, hui your remittance fransfer rule makes this a requirement, You
have charged that providers can estimate foreign taxes. The only estimates that are
permitted are when a tax rate must be applied to a transfer amount that has heen
estimated. Is it correct that providers must still know afl the applicable taxes in all
the countries thai they send transfer to as well as the exemptions and exclusions that
apply to those taxes? In yvonr discussions with the industry, has any entity said it
will be abie to comply with this requirement? Are you aware ol any service or
technology solutions available to institutions 10 help them make these disclosures?

Section 919} 2 ¥ A1) of the Electronic Fund Transfer Act requires a remittance transfer
provider to disclose the amount to be reccived by the designated recipient. The Bureau believes
that the piain language of the statute requires providers to disclose all fees and taxes specifically
related to the remuttance transfer, regardless of the entity that charges or collects them, as these
elements have a direct impact on the amount received by the designated recipient. Taxes may
be estirnated when the tax is hased on an estimated amount (such as a percentage of the amount
of foreign currency). Generally speaking, the statute provided for limited scenarios in which the
Bureau couid permit providers to estimate amounts that are required to he disclosed.



While some providers have expressed confidence about their ability to comply with the rule
when it takes effect, we realize compliance with this requirement may be difficult for some
providers and in certain remiitance corridors. To the extent that existing open networks will he
able to accommodate this part of the rule, we understand that work is ongoing. Furthermore, we
understand that many providers are working diligently with their business partners, or are
exploring alternative business models, to come into compliance by the effective date.
Separately, the Bureau is considering whether we can facilitate industry efforts to figure out the
correct tax information.

3. Section 1073 of Dodd-Frank specifically directed the Federal Reserve and
Department of the Treasury “to expand the use of the automated clearinghouse
system ... for remittance transfers to foreign countries™ and required bieunial
reporis to Congress on the status of such efforts. How did you ensure that this
regulation reflects the directive to expand the use of the ACH Network? Can you
provide ns with examples where the regulation provides for the flexibility necessary
for the operation of an open network like the ACH Network?

in drafting the remittance rule, the Bureao carefully considered the ACH system and its role in
the remiftance transfer markets. Section 1073(a} of the Dodd-Frank Act requires specific
consumer disclosures and includes ouly limited circwmstances where estimates may be provided.
Section 1073(a) applies these requirements to open network transfers, such as those sent through
the ACH system as required by Section 1073(a}.. Operating within those constraings, the Bureauy
adopted several provisions 1n the final rule that provide flexibility for, or are otherwise
accommodaiing toward, ACH transfers. For exampie, in the {inal rofe, the Bureau reduced the
time period for cascelling a transfer from one business day, which was proposed by the Federal
Reserve Board, to thirty minutes. I adopting the shorier period, the Bureau noted that ACH
transfers generally cannot be cancelied once the payment order has been accepied by the sending
institution: thus, a canceliation period of one business day could prevent a sender from sending a
reniittance transfer quickly. Relatedly, the final ruie allows providers fo use combined
disciosures {rather than separate pre-payment disclosures and receipts) to faciitate compliance
with the rule. In monitonisig the implementation of the remittance rule, the Bureau will continue
to consider the impact of the rule on the use of the ACH network.

4. Does the CFPB have a view on peer-to-peer lending, crowdfnnding and other new
sources of capital for micro-businesses?

The Bureau has not had occasion to evaluate these new forms of financing, but in general, the
faws that the Bureau administers and enforces relate primarily to financial products and services
offered to consumners and not to businesses..

5. The FDIC recently released a new study showing more than one in four U.S.
honseholds are unhanked or underbanked. Tens of miilions of consumers have
ongoing, often critical, needs for credit but they have limited credit options. Please
telf us what specific actious vou believe can be taken by Congress and by the CFPB
to help solve this critical credit access problem?



The Dodd-Frank Wall Street Reform and Consumer Protection Act {(Dodd-Frank Act) directs
the Burcau to use its autherity to ensure both that consumers have access to markets for
consumer financial products and services and that these markets are fair, transparens, and
competiiive, The largest financial crisis since the Great Depression cut deeply into
Americans’ access 1o credit, but that is now improving in many markets. Credit card
originations are growing at a modest pace. We are seeing growth in auto lending, and private
student Jending has stabilized after a rapid decline. But mortgage lending standards are stiil
quite tight, and it appears that many creditworthy borrowers cannot buy homes. We are now
working to put in place commoen-seise rules of the foad {0 help set the stage for the retum of
u stable, fair, and ransparent private mortgage market.

Credit access is also a consideration in our ongoing efforts to streamline the body of
regulations we inherited. We recently proposed a rule to impiement the ability-to-pay rule of
the CARD Act to ensure that repayment ability is properly balanced with credit aceess for
spouses who are not currently employed outside the home. In each of these rulemakings, we
explicitly consider the potential effect of a rule on access to credit. The Dodd-Frank Act
specifically requires us o do that. As we consider potential alteruative approaches to
exercising our authority, we consider the benefits and costs of these alternatives for
consumers and providers, including what kinds of effects different alernatives would have
on access to consumer financial products and services.

6. The CFPB has broad authority {0 enforce the various federal consumer financial
protection laws and regulations. Do youa believe that these laws generally provide
adequate protection for most consumers?

Congress created the CFPB as part of the Dodd-Frank Wall Street Reform and Consomer
Protection Act, in response {o the worst financial crisis this country has experienced since the
Great Depression. The consumer financial protection statutes and reguiations enirusted to the
Bureau by the Dodd-Frank Act provide vital protections to consumers who use linancial
products and services, and the Dodd-Frank Act itself contaned tmportant reforms to those
statutes and regulations, particolarly with regard to the mortgage market. Since opening our
doors in July 2011, the Burean has been comumitied to implementing those reforms effectively,
and we are working diligently to implement the Act, As you know, the many rulemakings
required by the Act raise a number of important and complex issues, and our work on many of
the implementing rules is not vet compiete. The Bureau is carefully monitoring the markets as
they continue to change, and is conimiitied to using the authorities granted by Congress to fulfiil
the mission Congress gave us. We have thus far been able to work to appropriately impiement
the Act without legislative adjustments,

7. As types of credit options beeome more limited, many underserved eonsumers are
beiag driven to borrow from costly off-shore Internet lenders who do not comply
with our consumer protection laws. Does the CFPB have jurisdiction over or have
the authority to stop these operators?



The Bureau has authority over payday lenders and is in the process of looking at a wide
range of 1ssues 1avolviag pavday lending, mciuding issues related to lenders origmating
and servicing foans off-shore.

8. Do you Delieve that the CFPB has the responsibility to consider whether its
enforcement actions are detrimental to underserved consumers’ access to credit? If
50, how does the CFPDB assure that ifs actions intended to protect underserved
consumers do not have a detrimental effect on access o credit for those same
consumers?

The CFPB has a responsibility to enforce the faws that Congress charged us with administering
in order {0 protect consuniers and honest businesses that piay by the rules. We craft our
enforcement actions to maximize both deterrence to wrongdoers and benefits to consumiers, one
of which may he consumers” access {o credit. We do so using the Bureau’s informed
understanding of the industries we regulate when we take enforcement actions,

9. The makeup of CFPB boards seems to lack expertise from various sections of the
financial services industry. Please explaiu in detail the process for searching for,
recruiting and selecting members of CFPB’s advisory hoards.

On September 12, 2012, the Bureau announced the appointnient of 25 consumer expeits from
ouiside the federal government to its newly-formed Consumer Advisory Board which will
provide advice to CFPB leadership on a broad range of consumer financial 1ssues and emerging
market trends. Of the 25 advisory board members, six members were nominaied by Lhe Federal
Reserve Board in accordance with Section 1014(b) of the Dodd-Frank Wall Street Reform and
Consumer Protection Act: nine are representatives from the financial services industry, four are
academnics, and the remaining six are consumer advocates. Financial services industry
represenfatives therefore make up a significant portion of the Consumer Advisory

Board. Specifically, the current Consumer Advisory Beard includes representatives from:

Two credit uniochs

Two banks

One credit card company

One Personal Finance Software company

Two Asset and Credit Building Loan companies
Reai Estate Broker professional association
Financial Services Compliance and Risk Advisors
Credit Counseling and Debt Management

Section 1014 (b) of the Dodd-Frank Wall Street Reform and Consunier Protection Act provides
that, "in appointing the members of the Consumer Advisory Board, the Director shail seek fo
assemble experts in consumer profection, financial services, community development, fair
iending and civil tights, and consumer financial products or services and representatives of
depository institutions that primarily serve underserved communities, and representatives of
communities that have been significantly impacted by higher-priced mortgage loans, and seek
representation of the inferests of covered persons and consumers, without regard o party
affifiation.” Following the guidelines provided i the statote, the CFPB pubiished in the Federal



Regisier a notice outlining the funetions of the Board and soliciting nominations for members to
serve on the Board. In response to this call for nomsnations, the Bureau received over 11060
unique nominations [or persons applying for membership o the advisory board. As a result, the
Consumer Advisory Board is a multi-disciplinary external stakeholder board of experts on
consumer protection, consumer [inancial products or services, community developiment, fair
lending, civil rights, underserved communities, and communities that have been significantly
impacted by higher priced mortgage loans.

As outlined in Section 1{14{a} of the Dodd-Frank Wall Street Reform and Consumer Protection
Act, the CFPB’s Consumer Advisory Board (the “Board™) will “advise and consuit with the
Bureau in the exercise of its functions under the Federal consumer financial laws™ and “provide
information on emerging practices in the consumer financial products or services industry,
including regional frends, concerns, and other relevant information.” The First meeting of the
Consumer Advisory Board took place Sept. 27 and 2§, 2012 in St. Louis, MO.

In addition, the Bureau created a Community Bank Advisory Council and a Credit Usion
Advisory Council consisting of representatives of those entities to provide information, analysis,
and recommendations to the Bureau and inform the CFPB’s policy development, rulemaking, and
engagement functions.

10. I’m afraid that the three day requirement to receive vour closing forms in the
CFPB’s RESPA/TILA rule could wind up causing delays in closing a mortgage loan
that would put consumers in a situation of higher costs, higher fees, losing their
deposits or earnest money, and losing their rate lock. In situations where the
consumer is going fo be hurt financially or otherwise harmed and where the listed
exceptions would not apply, is there a way that the consumer may waive this
requirement and protect his or her loan provisions, or does the consumer have to
Hve with the adverse consequences?

There 18 long-standing support for providing consuniers with important loan inforhation in
advance of closing. The Bureau’s proposed rule does, however, permit a consumer to waive the
timing requirement in the event of a bona tide personal financial emergency. This exception
SErves an iniportant purpose: consumers should be able to waive the protection afforded by the
waiting period il faced with a Tinancial emergency. The Bureau specifically scught comment on
the nature of waivers based on bona fide personal financial emergencies i the proposal. The
Bureau will analyze the comments on tbis issue and determine whether modifications fo this
waiver ate appropriate.

11. CFPB did extensive testing on the mortgage disclosure form. Can you explain that
testing process? What did the testing tell the bureau about how the forms would
help consumers to shop for mortgage loans and settlement services? The testing
report that accompanied the proposed rufe indicates on page 23 that 92 consumers
were tested on these new forms. How many of those 92 consumers demonstrated a
change in behavior? Will CFPB be willing to commit to conducting more
quantitative testing before finalizing the ruie so that we can be sure that consumers
will see these benefits before businesses spend millions of dollars on
impiementation?



Befare the proposal, the Bureau conducted qualitative usabiiity testing over ten rounds in nine
different sites across the country. This type of testing is widely used by both industry and
govermment (including the Federal Reserve, the FTC. and HUD}. In fotal, we tested with 92
consumer participanis and 22 industry representatives.  We recruiled participants to reflect the
general population in terms of demographic measures, sucb as age, ethnic diversity, education,
income, gender, and marital status. We also accounted for varying degrees of experience with
the home buying and loan refinancing process, recruiting consumers who have bought or
refinanced recently and consumers who have no such experience. The 22 induasmry
representatives inciuded lenders, mottgage brokers, and settlement agents, many of whom
worked for or owned a small business. We wanfed to ensure that the fornis work for the
businesses that will use them every day.

The Bureau’s qualitative festing indicated that the information currently provided on the separate
TiLA and RESPA disclosures can be combined and reorganized info forms that enable
consumers to make meaninglul comparisons ol different loans and choosc the loan that best [its
their needs. In particular, qualitative testing indicated that the proposed forms heiped consumer
participanis understand the trade offs between different loans, such as the choice between a Joan
with higher upfront costs and a loan with a higher mionthly payment or an interest rate that can
increase over time. In addition, industry patticipants consistenily reported that our fornis would
be easier to use than the current forms. Before issuing a final rule, the Bureau plans (o conduct
iimited additional qualitative and larger scale guantitfative testing to validate its qualitative testing
results.
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Questions for The Honorable Richard Cordray, Director, Consumer Financial Protection

Bureau, from Senator Jobanns:
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Mister Cordray, I first want to offer thanks and an acknowledgeinent of a bit of
work well done that many bankers in Nebraska very much appreciated. Acting in
response to a question from one of my bankers, your Assistant Director David
Silberman made the trek to Gothenburg, Nebraska--not a terribly couvenient place
to get to, mind youo—and spent an entire day walking through the practices and
procedures of a small community bank, speaking with account managers, loan
officers, and customers to get a better feel for how a bank of that size operates.

I think that was an above-and-beyond show of humility and good faith, and the
bankers in Nebraska wanted me to extend my thanks to you aud Mr. Silberman.
With yesterday’s announcement of vour Community Bank Advisory Council, I hope
that more and more of this occurs, so that when rules are written by the Burean, the
operational differences between the biggest banks and the community banks are
fnlly appreciated and accounted for. As [ hope the visit to (zothenburg made clear, a
onge-size-fits-all approach to banking rulemaking just does not work.

The Bureau is always pleased to meet with community bankers, and we have held dozens
of such meetings and roundtables with community bankers around the country to hear
directddy from them.

I bave concerns about the governauce and guality control procedures that the
Burean has in place. Let me give you an example:

I spoke with a community hanker from Alma, Nebraska over the August recess. He
relayed to me at least three occasions in the last six months where his hank received
compliaints from the Bureau that should have been directed to other iustitutions.
Two were intended for Texas hanks and another to the ¥First State Bank of St. Clair
Shores, Michigan, some 979 miles from Alma.

Even though these complains were erroncous, they still require time and resonrces
to identily, investigate and respond to. Now, on their own, none of these are
egregions, and none of them too time-consuming for the banker on the other end,
but when the mistakes begin to add up, now we’re wasting resources that will
otherwise be used serving small Nebraska communities.,

As we all know, you are growiug quite rapidly and paying your employees quite
bit more than the typical government empioyee. With so many people getting paid
great sums of money, where are the basic quality controls? What procedures are in
place to make sure that a tiny institution like the First State Bank in Alma,
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Nebraska doesn’t continue to get bogged down in paperwork from erroneous
complaints?

Is there a process in place £o ensure that a complaint is legitimate, and then that the
legitimate complaints are actoally forwarded to the correct institutions?

The Bureau maintains significant controls to authenticate complaints. Each complaint 18
checked (o ensure that # is submiitied by the identified consumer or from his or her
specifically authorized representative. Each submission is also reviewed to determine if it
is a complaint, an 1mquiry, or feedback. (Submissions in the latter two categories are not
forwarded to compunies for handling as complaints.) Further, each complaint is checked
to identify duplicate submissions by a consumer who has atready filed with the Burean a
compiaint on the same issue, Finally, complaints are only routed o companies when they
contain all the required fields, including the complaint narrative, the consumer’s narrative
statement of his or her suggested resolution, and the consumer’s contact information,

Companies view and respond to consumers using their secure web portals, which they
also use to notifly the Bureau if a complaint has been routed incorrectly, As we work to
continually improve our compiaint routing accuracy, such netifications fron: companies
are key to routing complainis to the comect companies and increasing routing accuracy
over fme.

We regret the inconvenience caused by three compiaints being misdirected to First State
Bank in Nebraska instead of conipanies with the same name in Texas and Michigan.
Once notifted by First State Bank in Nebraska that complaints had been misrouted, the
CFPB rerouted the complaints to the correct First State Bank. We are committed to
redoubliing our efforts in this regard as we strive to make cur complaint resolution
process work for both consumers and companies.

In June of this year, Burean officials testified before the House Financial Services
Committee on the implementation of the “ability to pay” rules for credif card
lending that were mandated under the CARD Act.

As you know, mandating that a credit card issuer only take into account the
applicant’s individual income and not that of a spouse or the entire househoid when
evaluating ability to pay can have many unintended negative consequences on folks
like military spouses or stay-at-home moms and dads.

While I nnderstond that the original rules were writien by the Fed, they were part
of the package transferred to the Burean. In that appearance, Associate Director
Hiliebrand testitied that the Bureau hoped ti announce next steps in reforming
these harmful rules by the end of summer. I was hoping you could shed some light
on the progress you’re making on this front?

The Bureau tecently issued a Notice of Proposed Rulemaking in which it seeks to make it
easier for spouses and partners who do not work outside the home to qualify for credit
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cards and establish their own credit histories. The comment period for the proposal wiil
end 6{ days after the notice is published in the Federal Register,

The proposal would generally eliminate the independent ability-to-pay requirement for
consuniers and apphicants age 21 or older and mstead permat credit card issuers to
consider income and assets to which the consumer or applicant has a reasonable
expectation of access. For spouses and partners under the age of 21 {inciuding mibtary
spouses), the proposal seeks comment on whether to make adjustments to the existing
rule in light of the stamitory requirement that underage consumers without a cosigner,
guarantor, or joint appiicant demonsteate an independent ability to pay.

The Bureau’s RESPA/TILA rule creates substantial uncertainty regarding who
prepares and delivers the final disclosure information to the consumer. The
proposed rule, hy permitting the lender to deliver the linal disclosure, removes the
independent, third-party closing agenl from the settlement process. The
independent agent deals with many different lenders, giving them a glimpse of the
hest practices employed by a broad cross-section of the industry.

What was the intent behind removing this informed and independent check at the
closing table? Is it your opinion that this will ultimately benefit the consumer?

Settiement agents provide crucial services, and we have no desire to exclude them from
the closing process. Real estate closings are very compiicated, and involve much more
than just completing a disclosure and watching the buver sign documents. There is a
reason why an entire profession, which is over a century old, exists to perforn: closings.
Our proposal only addresses who provides the disciosures, It will not reguiate the other
imporiant funciions performed by setilement agents.

The Dodd-Frank Act requires us to combine disclosures that are currently provided by
lenders with disciosures thai are currently provided by settlement agents. Much of the
information on the combined disciosure relates to the terms of the foan and is therefore in
the possession of the lender. In addition, the Dodd-Frank Act amends THLA to make the
lender respensible for imuch of the information. For that reason, the proposal contains
one aiternative which makes the lender responsible for providing the combined
disclosure. The proposal inchudes another alternative, which would aliow settiement
agents o provide (he combined disclosure. The proposal solicited comment on other
methods of dividing responsibility between creditors and settiement agents, provided that
such other methods ensure that consumers are provided with prompt, accurate, and
rehiable disclosures,

o}



Onuestions for The Honorable Richard Cordray, Director, Consumer Financial Protection

Bureau, irom Ranking Member Sheiby:
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Mr. Cordray, during the hearing I stated that the Bureau has proposed eliminating
the Dodd-Frank requirement that creditors disclose the “Total Interest Percentage”
on mortgage disclosures. in its proposed ruie the Bureau states that if is using its
“exception and modification authority under TiLA Section 105(a) and ) and Dodd-
Frank Section 1032(a)” to eliminate this requirement. Section 1032(a) does not,
however, contain the *exception and modification” language that appears in TILA
Section 105¢a) and (f). 1 asked whether you believe that the Bureau has exception
and medification authority under Section 1032{a} independent of TILA Section
105(a) and {f}. You responded yes to my question,
a. Please provide a legal analysis explaiming the basis for your belief that the
Bnrean has exception and meodification anthority nnder Section 1032(a} of
Dodd-Frank, independent of any other statute, inciuding TIL A,

Section 1032(a} of the Dodd-Frank Act provides that the Burean may prescribe rules to
ensure that the features of any consumer financial product or service, both initiaily and
over the term of the product or service, are “fully, accurately, and effectively disclosed to
consumers in a manner that permits consumers o understand the costs, benefits, and risks
associated with the product or service, in Hight of the facts and eircumstanees.” Thus,
seetion 1032{a) authorizes the Bureau to prescribe rules to ensure the overail
effectiveness of disclosures regarding a product or service, which may resuit in rules that
alter, perhaps sipnificantly, specific statutory provisions.

In the TILA-RESPA integrated mortgage proposal, the Bureau refied on a number of
statutory grasnts of anthority, including section 1032(a), to support the proposed
requirementis, inciuding some that would have the effect of modifying stafutory
requirements. The authority granted to the Bureau under section 1032(a) is consistent
with the goals of the TILA-RESPA proposal, which combines two different mortgage
disclosure regimes nfo a single set of disclosures that fully, accurately, and effectively
inform consumers of the nature and costs of mortgage loans in a manner that permits
them to understand the associated costs, benefits, and risks. Of course, when prescribing
rules under section 1032(a}, the Bureau will consider the available, relevant evidence
{such as conswmer testing) about consumer awareness, understanding of, and responses to
disclosures or communications.

Mr. Cordray, recently Lt. Governor of California Gavin Newsom asked the U.S,
Department of Justice 1o investigate and prosecnte groups representing Wall Street
investors and the mortgage industry for making statements that mortgage lending
may become costlier in parts of the country where municipalities are weighing
eminent domain proposals,
a. Do yvou helieve thal a company that refnses to make or bny loans that are
secured by properties in jurisdictions that repudiate mortgage contracts has

Land
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engaged in an abnsive, unfair or deceptive practice or otherwise violated any
of the “Federal Consumer Financial Laws”?

Whether the refusal of 2 lender to make loans in a particniar junisdiction viclates any
Federal consumer [inancial law (inciuding the prohibition on acts or practices which are
unfair, deceptive, or abusive) depends on a careful and thorough assessment of all the
refevant facts and circumstances as well as legal precedents.

Mr, Cordray, in the remittance transfers rule the Bureau stated that it expects some
businesses may stop offering this service as a resuli of this rule. Unfortunately, it
appears that the Bureau’s prediction will come to fruition. The ICBA recently
stated that the rule will “force many community banks to no longer offer remittance
services to customers.”

a. {an you explain how a costly regulation that forces small banks ont of this
market and concenirates market share in farger financial institutions is good
for consumers?

b. Will you consider phasing in the final rule to ensurc that the industry has
time to provide meaningful information to those consumers who would like
to send remittances?

The Bureau is aware of concerns that the ruie could lead some remittance transfer
providers to choose to exit the business or significantly reduce their product offerings to
consumers, That is why we continue {o take steps to alieviate these concerns while
maintaining the rule’s valuable new consumer protections. The Bureau addressed many
institutions’ concerns through the authorization {or estimates contained in the original
ruie, as well as by the nogmal course of business safe harbor adopted by the Bureau in
August. Additional compliance and implementation concerns were raised by industry in
requests for guidance and other communications after the rule was finalized earlier this
year. As aresult, the Bureau expects to issue a proposal next month to refine three
narrowly targeted elements ot the rule. The proposal is expected to address the following
three topics:

o Situations in which a sender provides an incorrect account nignber to a
remittance transfer provider. As the Bureau announced during the Bureau’s
webinar on the remittance Tule on October 16, 2012, the CFPB plans to propose
revisions fo the rule’s error resolution provisions. Specifically, the proposal will
address the way the rule applies to situations in which a sender provides an
meorrect account number to a remiitance transfer provider and that information
resuls in a remittance ransfer being deposited into the wrong account. The
CFPB mtends to propose that where the provider can demonstrate that the
consumer provided the incorrect information, the provider would be required to
attempt to recover the funds but wouid not be lable for the funds if those efforts
are unsuccessful.

o Disclosure of third party fees and foreign taxes. The CFPB plans fo propose
revisions to the rule’s disclosure provisions concerning foreign taxes and fees
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assessed by the financial institution receiving the transfer, The proposal would
provide additional flexibility around these requirements, inciuding by permiiting
providers to base fee disciosures on published bank fee schedules and by
providing further guidance on foreign tax disclosures where cerain variables may
affect tax rates.

s Disclosure of regional and local waxes ussessed in foreign couniries. The CFPB
also plans to propose that the obiigation for providers to disclose foreign taxes
imposed on remittance transfers is mited to taxes imposed at the national level,
and does not encompass taxes that may be tmposed by foreiga, sub-national
junsdictions.

The Bureau expects to 1ssue a notice of proposed rulemaking next month to explain the
changes in detail and to seek public comnient. After considering the public comments,
the Bureau will issue a final rule as quickly as possible. The Bureau anticipates
proposing to extend the effective date on the onginal rule untii 90 days after the
suppiemental rule 1s issued. Based on current expectations, this would mean that the
proposed eifective date for the remittances rule will be during the spring.

The Bureau will continue to work with industry and others to facilitate preparations for
mplementation during the intervening period. The Bureau expects o move quickly once
the proposal is issued to ensure that the new consumer protections afforded by the rule
can be effectively implemented and defivered to consumers as soon as possible.

Mr. Cordray, in the remitfance transfers rule the Bureau requires the disclosure of
foreign taxes, despite the lact that this is not required by the Dodd-Frank Act.
a. What will be the cost to a community bank to figure out all the foreigu tax
laws that might apply for every country around the world?

As the Bureau stated in adopting the final rule, EFTA section 919(a)(23(A)(1) requires &
remiftance transter provider covered by the rule {0 disclose the amount to be received by
the designated recipignt. Thus, the final remittance rule requirves providers to disclose ail
fees and taxes specifically reiated to the remittance transfer, regardless of the entity that
charges them, as these clements have a direct impact on the amount made available to the
designated recipient. Many community banks — those that perform fewer than 100 such
transfers per year -- will qualify for the normal eourse of business safe harbor and wiil
therefore not need to provide this snformation, For those that do not qualifly for the safe
barbor, the Bureau understands that some remittance transfer providers, including
community banks, may face difficulties in disclosing fees assessed by a recipient’s
financial institution and foreign taxes applicable to a transfer. Therefore, the Bureau
plans to propose revisions to the rule’s disclosure provisions concerning foreign faxes and
recipient institution fees. The proposal would provide additional flexibility around these
requirements, including by permitting providers to base fee disclosures on published bank
fee schednies and by providing further guidance on foreign ax disclosures where certain
variables may allect tax rates. Under the proposal, disclosure of foreign {axes imposed



on remittance transfers would be limited to taxes imposed at the national level, and would
not encompass faxes that may be imposed by foreign, sub-national jurisdictions,

Mr. Cordray, a recent rule by the Bureau would mandate ¢hat loan officers offer a
plain vaniila mortgage with no-points and no-fees, unless *cousumers are unlikely to
qualify for such a loan.”
a. How will loan officers determine whether a consumer is likely fo qualify for a
plain vanilla mortgage at the time of the offer?
b. What are the penalties and legal liabilities for entities that fail to offer the
plain vauilla mortgage?

The Dodd-Frank Act contains a provision that would generally prohibit the imposition of
any upfront discount points, origination poinis, or fees on consumers for mortgage loans
i which a creditor or ioan originator organization {i.e., mortgage brokerage firm) pays a
loan originator a transaction-spectfic commission. As an alternative to this complete
prohibition, the Bureau proposed in August 2012, pursuant to authoniy granted by the
Dodd-Frank Act, to allow loans that include such poinis and fees if the creditor also
makes available to the consumer a comparable, alternative loan that does not include
those points and fees. The purpose is to allow the consumer to compare two similay
mortgage options - i.e., one with points and fees, and one without but with a higher
mterest rate - 1o see and understand the different ways to pay for the same mortgage
product.

To be comparable, the aiternative loan would generally have the same terms and
condifions as the loan that incliades poinis and fees; however, the altemative loan would
not necessarily be “plain vanilia” because no restrietions would be imposed on, for
example, the {oan tenmn, the amount of the interest rate, whether the rate is fixed or
adjustable, or whether the payments are fully amortizing.

As noted, the proposal provides that the creditor would not need to make available the
alterpative {oan 1f a4 consumer is unitkely to qualify for that loan. Usader the proposal,

the creditor would need to have a good faith belief that the consumer is unlikely to
qualify based on its own current pricing and underwriting policy. In making this
determination, the creditor could rely on information provided by the consumer, even 1f
that information is subsequently determined to be inaccurate. We specifically sought
comment on how this aspect of the proposal night be improved, and are in the process of
considering and evaluating the feedback received as we develop the final rule.

H a creditor or ipan originator were to fail to comply with the applicable requirements of
the final rule, hability and penalties would be determined under sections 108 and 130 of
TIL.A, 15 US.C. 1607, 1644,

Mr. Cordray, last month the Bureau released a mortgage servieing rule that

includes new rules on loss mitigation, even though RESPA, the underlying statute,
does not cover loss mitigation. Instead, the Bureau relied upon a Dodd Frank Act
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amendment to RESPA, which aliows the Bureau to write rules “appropriate to
carry ouf the consumer protection purposes of this Act.”
a. Given the hroad langunge of that amendment {0 RESPA, what are the limits
of your authoerity under RESPA?
b. Would the Bureau ever need Congress to amend RESPA in the future, or can
you exercise this new anthority to make any changes you deem necessary?
C.
RESPA imposes obligations upon servicers when servicing federally related mortgage loans that
are intended to protect borrowers. As amended by the Dodd-Frank Act, this includes a
prohibition against fathiag to take timely action to respond to borrowers’ requests 1o correct
errors relating to “avoiding Toreclosure, or other standard servicer’s duties.” RESPA section
6(k} 1)(E) also states that a servicer of a federally related mortgage shall not fail to comply with
any obligation [vund by the Bureau, by regulation, to be appropriate {o carry eut the consumer
pratection purpeses of RESPA.

Each of the provisions proposed in the mortgage servicing rulemaking, including the loss
mifigation procedures, addresses the consumer protection purposes ol RESPA as described in the
Notice of Proposed Rulemaking. The Burean 1s fimited to 1ssuing regulations consistent with the
authorities granted by Congress. The Legal Authority section to the Notice of Proposed
Rulemaking niore Tully describes the scope of the Bureau’s legal authority to amend RESPA.

7. Mr. Cordray, the mortgage servicing rule released hy the Bureau last month
expanded the obligations required for morigage servicers by amending RESPA.
Since RESPA has a private right of action, consnmers will now have a federal
private right of action against a servicer for any alleged failure to engage in proper
foss mitigation.

a. Do you have any concerns that exposing servicers to more lawsuits will make
banks less willing to tend, especially to riskier consumers?

b. Did you conduct any economic analysis on how much this rule will increase
the cost of morigages hy exposing banks to more lawsuits?

One of the clear lessons of the mortgage crisis has been that good loss mitigation practices
provide betier ontcomes for consumers and mortgage investors. Despife this, many servicers,
who stand i between those parties, have not undertaken the work necessaty o implement good
foss mitipation practices to achieve those betier outcomes.

To correct this problem, the Burean proposed to establish loss mitigation procedures, which are
designed to ensure that borrowers receive information abount loss mitigation options available o
them and the process for applying for those options, Under the proposed rule, borrowers would
be evaluated for all options for which they may be eligibie, have an opportunity to appeal
decisions by the servicer regarding loan modification options, and be protected from foreclosure
until the process of evaluating the borrower’s compiete loss mitigation appiication has ended.
Further, servicers would be required to produce a record of decisions and, in the case of loss
mitigation, the reasons for denial. The Burcau’s proposed mortgage servicing rules would create
reasonable, common-sense, and transparent procedures that would be used to hold servicers



accountabie. Under the proposal, a private right of action would exist for failure to follow these
procedures,

The Burean carefuily considered the benefits. cosis, and impacts of each significant provision of
the proposed rule, including the loss mitigation procedures, As stated in the proposed rule,
absent rules governing the loss mitigation process, investors and guarantors may structure {oss
mitigation efforts as vague discretionary activities, elimnate loss mitigation efforts altogether, or
worse, significantly reduce mortgage market activity, potentially curtailing general aceess to
credit. The Bureau recognized the benefits, costs, and impacts of the private right of action
associated with the proposed loss mitigation procedures and with certam other proposed
amendments to Regulation X. The Bureau notes that the repulatory analyses in the proposal
generally assume that firms comply with a proposed rule and therefore incur the cosis associated
with compiiance. Any other approach would require the Bureau 1o reduce the costs of
compliance by a specified factor. In other words, the costs of civil liability would require the
Bureau to determine the probability that a firm in compliance with the proposed rule would face
additional lawsuits based on a violation of the loss mitigation procedures. This probability
would have to reflect both any increase in lawsnits asserting violation of the proposed loss
mitigation procedures and any reduction in lJawsuits asserting violations of existing legal
requirements o the extent that such reduction were to result from compliance with the proposed
loss mitigation provisions.

For example, comnpliance with the propesed reasonahle information management procedures
may reduce fawsuits asserting that servicers have fatled to comply with applicable law with
respect to sworn affidavits and notarized documents in connection with foreclosure proceedings.
Similarly, compliance with the proposed loss mitigation procedures may reduce lawsuits
asserting claims based on a servicer conducting a foreclosnre sale when a borrower has accepted
an olfer of a loss mitigation option and is performing pursuant to such option. The Burean
facked data with which to estimate this probability at the time of the proposal, but specifically
sought comment and data on issues effecting its consideration of benefits and costs and will
evaiuate the information received and continue its own internal analyses in preparing the final
rule.

8. Mr, Cordray, the recent settlement with Capital One resulted in the Bureau and the
OCC collecting civil money penalties of $25 million and $35 million, respectively.
By law, the OCC must give its entire penaity to Treasury. In contrast, the Burean’s
civii money penailty will go to its own stush fund. The Burcau will then have
unilateral authority to decide how to allocate the $25 million.

a.  Will any portion of the $25 miliion obtained by the Bureau go to Treasury?
I the Dodd-Frank Act, Congress authorized the Bureau to use civil penaities enly for
paymenis to victinis, and, in certain circumstances, consurser education and financial

fiteracy programs. In particular, § 1017¢d¥2) provides:

Amaountys in the Civil Penalty Fund shall be available 1o the Bureau, without fiscal
year lintitation, for payments fo the victims of activities for which civil penalties



have been imposed under the Federul consumer financial laws. To the extent that
such victims cannot be located or such payments are ofherwise not practicable,
the Bureau may use siecch funds for the purpose of consumer education nnd
Jinancial literacy programs.

b. DPlease provide a hreak-down of how the Bnrean wil distribute these funds
and the procedures the Bureau used {o decide how {0 allocate these funds.

The Bureau has made avaiiable on its website an overview of the Civil Penalty Fund:
bt/ fles consumerfinance gov/I/201207 eipb _civil penalty fund factsheet pdl.

Ags that document notes, the Bureau has created a Civil Penalty Fund Governance Board,
which is responsible for ensuring that the Civil Penalty Fund is administered in a manner
that 1s consistent with the Dodd-Frank Wall Street Reform and Consumer Protection Act,
In addition, the Civil Penalty Fund Governance Board is responsible for deveioping
polictes and procedures, including appropriate nternal controis, to ensure that money
deposited in the Civil Penalty Fund is distnbuted in & manner that:

* Supporis the Bureau’s mission, responsihilities, policies, and priorities;

+ Complies with the Dodd-Frank Act and all other applicabie laws and regulations, as
well as mmternal CFPB policies and procedures and legal opinions of the CFPB’s Office of
General Counsel:

+ Protects against waste, fraud, and abuse;

+» Provides appropriate transparency regarding the use of CPF monses, including the
mannet of distribution, any associated administrative expenses, and, where applicable,
the mechanism for identifying individual victims;

* Insures appropriate and robust oversight of contractors; and

» Lnhances program efficieney througl regular operational analyses and development of
appropriate performance metrics.

The Bureau has also posted the cniteria it will use in making available Civil Penalty Fund
monies for Consumer Education and Financial Literacy programs:

bt/ Rles consumerfinanee gov/i201 207 cfpb civil penalty fund criesia pdf. The
Bureau will use the federal procurement process for these programs.

Mr. Cordray, in past Cougressional testimony you were asked whether the CFPB is
considering how several mortgage rules are going to work together and the steps
you are taking to analyze and mitigate the cumulative impact of these rules on the
affected small businesses. In response you stated that you have solicited for
commen{ the potential impact of these proposed rales aud have asked for data
illustrating the impact on small business. Your response indicates that you believe
that small businesses will have the ability to respond to each of these rulemakings.
The TILA/RESPA rule alone, however, is 11{H) pages in length and confains 155
requests for comment or additional data.

a. Do you expect that small and mediom size banks will have the ability to read

and respond to all of these requests?
b. What will you iufer if you do not receive a response to one of these requests?



C.

What additional data are you obtaining on yeur own during the comment
periods of each of these rules?

We recognized the challenge in responding to so many mortgage ruleniakings at
one tmme, and deveioped summaries of each proposal released this summer that
were specifically designed to help smali-and medium-sized businesses identify
and respond to the most critical elements of each proposal. We believe these
were a nseful complement to the lonper documents, which as required by law
provide general background, a detailed discussion of each element of the
proposal, and our analyses ot its imipacts on covered persons and consumers, in
addition to the proposed regulation text and commentary.

The Bureau received hundreds of comments in response o the proposed rules that
were issued over the swmmer, including commenis from small-and-medium-sized
banks and their trade associations. The Bureau will base its final rules on a
careful evaluation of all available information.

In all of the proposals, the Bureau explicitly requested dawa to support analyses
regarding the inipacts of the rules and of specific provisions. Some commernters
have provided quantitative and qualitative information, although we have received
limited firm or transaction-specific data in response to these requests. in addition,
the Bureau described its own efforts to gather additional data germane to several
of the rnies: loan-level data From other federal agencies; data about closings from
selected institutions; and data from a new natiocnal database. We have received
some of this data and, where appropriate, the Bureau is using it to suppiement
other existing sources as we continue o analyze the impacts of the rules,

1Q. Mr. Cordray, in conjunction with the Capital One seftiement you issued a
compfiance bulletin ou the marketing of credit card add-on products.

HE

b.

Why did the Bureau decide to issue a bulletin on the marketing of credit card
add-on products instead of issuing a proposed rule?

Going forward, how will yon determine whether to issue guidance (whether
throngh a bulletin or other announcement) or a proposed rule?

The Capital One action was based on the conduct of that institution. However,
complaints received by the Bureau indicate — and the Bureau’s supervisory
experience confirms — that conswmers have been misied by the marketing and
sales practices associated with credit eard add-on products offered by other
institutions. Such practices viclate current law, Consequently. the Bureau issued a
compliance builetin as a means of highiighting existing compliance requirements
for the industry and providing insight into Bureau supervisory expectations.
Notably, the bulletin does not impose any new requirements. Going forward. the
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Bureau will continue to use the mlemaking process for adopting new
requitements, while providing guidance through bulletins and other methods
regarding compliance with existing requirements.

11. Mr. Cordray, the Bureau stated in a procedural rule that the Bureau will supervise
a nonbank company if the Bureau determines that the company is engaging, or has
engaged, in conduct that poses a risk to consumers with regard to the offering or
provision of consumer financial products or services.

a. What conduct do you believe would constitute a “risk to consumers™ that
would warrant supervision by the Bureau?

b. What particular systems, policies or metrics have you developed to
determine whether a “risk to consumers” has occurred and what are the
metrics you have created to assess such risks?

As an Initial matter, we note that the Bureau has published a propeosed rule to establish
procedures to implement section 1024(a}(1 HC) of the Dodd-Frank Act; the Bureau has
not yet published a final rule establishing these procedures. Under section 1024(a)(1)(C),
Congress authorized the Burean to sapervise a nonbank covered person when:

the Burcau has reasonable cause to determine, by order, after notice to the
cavered person and a reasonable opportunity for such covered person to
respond, based on complaints collected through the system under section
1013(b)}(3) or information from other sources, that such covered person is
engaging, or has engaged, in conduct that poses risks to consumers with
regard to the offering or provisiosn of consumer financial products or
services,

The Bureauw 18 authorized to require reponts from, and conduct examinations of, nonbank
covered persons subject to supervision under section 1024,

Nex{, as you mentioned, the proposed rule is precedural; it is not a substantive ruie. The
proposed procedures relate to, infer alia, 1ssuing the notice required hy section
1024¢a)(1X(C}, providing a covered person with a reasonable opportunity to respond, and
establishing a framework for the Bureauw’s consideration of any response. Congress did
not define “risk to consumers™ in the Dodd-Frank Act, thus, the Burean set forth, by
statutory guidance, the factors it employs in making 1024¢a3(I }C) determinations. This
guidance inciudes, for exampie, the Bureau’s key objectives under the Dodd-Frank Ac,
such as protecting consumers from unfair, deceptive or abusive acts or practices; ensuring
consistent enforcement of Federal consumer financial law; and ensuring that markets for
consumer financial products and services are Tair, transparent, and competitive." Thus
the Bureau may consider, among other lactors, whether a nonbank covered person has
engaged in conduct that would pose risk to consumers because it involves unfair,
deceptive, or abusive acts or praciices, or because the conduct otherwise violates Federal
consumer financial faw.

Y12 US.C. § 5511{b}.
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Ouestions for The Honorable Richard Cordray, Director, Consumer Financial Proteciion
Burean, from Senator Corker:

1. Dodd-Frank made a change, as you are likely aware, to the definition of “high cost
foan.” Under Dodd Frank’s new ruies, a high cost loan is any foan where the APR
exceeds the average prime rate by 6.5% for loans greater than $50,000 in size, of
8.5% for loans under $50,000. Unfortunately for many in the manufactured
housing industry, the natare of how these loans work means that the lenders are
bumping up against the triggers quickly. For example, many lenders will help a
borrower roil the upfront closing costs and document costs into the underfying loan,
but since these costs are fixed and the loans are for low doHar amounts, it makes the
APR high and so these loans can’t be made. As vou know, the Burean has
significant authority to raise the HOEPA APR and the points and fees triggers. Is
this something the Bureau is actively considering? What steps do yon anticipate the
Bureau taking to ensure that access to small balance loaus, such as those needed 10
purchase affordable and mannfactured housing, is not diminished? Are you
coucerued that these high cost loan triggers are probhlematic for loaus that are low
balance? Should Congress d¢ something about this il it is a problem from a
statutory perspective?

We are carefully analyzing all of these questions as we work on the Iinal mle. Our
proposal sought comment and data on whether any adjustments should be made to the
APR triggers for HOEPA coverage penerally. We also sought comment specificaily on
whether adjustments should be made to the 8.5% APR trigger or $50,000 size threshoid
for first-lien fransactions that are secured by a dwelling that is personal property, such as
certain manufactused housing loans. We noie that the Bureau geaerally has the authority
to make adjustients to the definition of “high-cost morigage.” Additionally, the Bureau
has the authority to adjust the percentage points for the APR triggers il such adjustments
are consistent with the statotory consumer proteciions for high-cost inorigages and are
warranted by the need for credit. The Bureau aiso has the authority to adjust the
definition of points and fees for the purposes of determining whether a loan meets the
points and fees threshold.

Before finalizing our proposal, we will consider the impact of the proposed triggers on
various types of laans, sncluding manufactured housing loans and smali balapce oans
generally. We are currently reviewing all of the comments, we are aware of the concerns
surrounding Joans for manufactured housing and smali badances, and will closely review
all available data to determine whether any adjustments {o the HOEPA miggers shonld be
made.



2.

RESPA/TILA was a subject of conversation at the hearing. As Senator Shelby
poinied out, the draft rule designed to simplify these disclosures is 1,000 pages long,
Are you concerned that complying with a complex rule such as this will prove
chailenging for community hanks? in addition, if the APR calculation is not helpfuil
fo consumers - and the CFPB has indicated it might not be - should it be eliminated
as a requirement in disclosure?

We are confident that the final THLA-RESPA integrated disclosure rule will case
compiiance burdens for community banks by eliminating duplicative forms and resolving
long-standing uncertanties that led the Depariment of Housing and Usban Development
(HUDj} to issue hundreds of responses to frequently asked questions. In fact, much of the
proposal’s length results from the Bureau's provision of extensive guidance on how to
comply, including sampies of completed forms for a variety of different types of
mostgage loans, industry cepeatediy sequested this guidance during our outreach and the
Small Business Review Panel process because knowing exactly what they need to do can
save time, energy, and costs. Once the rule is finalized, we plan to publish a compliance
guide and {0 reach out o the banks and their service providers te help them come into
compliance.

The Annual Percentage Rate (APR) 15 intended to show consumers the total cost of credit
spread out aver the entire life of the loan and expressed as a percentage. Consistent with
poor research by the Federal Reserve Board and HUD, however, the Burcau’s qualitative
testing indicates that the APR may not be a heipful disciosure for many consumers
because it is difficult for consumers to understand and use effectively when comparing
loans, Nevertheless, the Bureau did not propose to eliminate the APR disciosure, which
is critical to determining whether loans are subject to certain additional protections under
federal and state law, Further, because we know consumers face difficulties in using the
APR disclosures to compare mortgages, in part because not all charges are currently
required in these disciosures, the Bureau is proposing a more inclusive definition of the
finance charge, which would make the APR a more accurate reflection the overall cost of
credit. For example, the APR would now include title insutance, which is the largest
charge for many consumers. The Bureau’s intent in including ali charges in an APR is to
enhance consumer understanding and shopping with improved disclosures.

I asked you about the complaints posted on the CFPB wehsite, which alse contain
information on the financial institution that 3 customer is upset with, You said you
verify that there is a relationship between the customer and the financial institution.
Is this the only piece of informatiou you confirm? Or do you go any deeper in ferms
of due diligeuce hefore postiug these complaints online?



The Bureau maintains significani controls to authenticate complaints. Each complaing is
checked to ensure that it is submuitted by the identitied consumer or from his or her
specifically authorized represestative. Each submission is also reviewed to determune if it
is a complaint, an inquiry, or feedback. (Subimissions in the Jatter {two categosies are not
forwarded to companies for handling as complainis.) Further, ecach complamt is checked
to identily duplicate submissions by a conswner who has already filed with the Bureau a
complaint on the same issue. Finally, complaints are oniy routed to companies when they
contain all the required fields, including the complaint narrative, the conswmer’s narrative
statement of his or her fair resolution, and the consumer’s contact information.
Companies view and srespond to complaings using their secuse web portals, which they
also use to notify the Bureau if a complaint has been routed incorrectly, if they suspect
manipulation, etc. Companies have 15 days fo provide a response.

Complaints are only posted to the Consumer Complaint Database after companies

provide a response which confirms a refationship with the consumier or after they have
had 15 days to review the complaint, whichever comes [irst.
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Ouestions for The Honorable Richard Cordray, Director, Constrmer Financial Proteciion
Boreau, from Senator Menendez:

1. Director Cordray, I have loug advocated national standards for banks that collect
homeowners’ mortgage paymenis, inclnding chairing a hearing on that issue about
two years ago.

a, Wil the national standards inclnde requiring early in-person outreach to
delinguent borrowers to try to heip save their homes?

As discussed in the proposed mortgage servicing rules, the Bureau aprees that early
contact with delinquent bogsrowers 18 crucial o helping those borrowers understand
options that may be available to retain their homes, as well as the ramifications of the
foreclosure process.

The proposed roles would require servicers to provide delinguent borrowers with two
notices. First, under the proposed rules, servicers would be required to notify or make
good faith efforts to notify a borrower orally that the borrower’s payment is late and that
loss mitigation options may be available, if appiicable. Servicers would be required to
take this action within 36 days after the payment due date, uniess the borrower satisfies
the paymesnt during that period. Second, servicers would be required to provide a written
notice with information about the forectosure process, housing counselors and the
borrower’s State housing finance authority. and, if applicable, information about loss
mitigation options that may be available to the borrower not later than 40 days alter the
payment due date, unless the horrower satisfies the payment during that period. Servicers
could incorporate in-person outreach procedures to coniply with these proposed
requirements. The Bureau continues to evaluate the proposed timing and content of these
notices in light of the numerous comments 1t has received on the proposed rules.

The proposed notices were designed primarily {o encourage delinquent borrowers to
work with ther servicer o identify their options for avording foreciosure, The Burean
recognizes that not all delinquent bortowers who were to receive such notices would
respond to the servicer and pursue avatlabie toss mitigation options. However, the
Bureau believes that the notices would ensure, at a minimuin, that aill borrowers have an
opportunity to do so at the early stages of a delinquency. We believe it is generaily more
useful to borrowers to begin discussions with servicers early, 1a order to identify which
optiosns may be best for their families.

b. The CFPRB's draft loan origination rule includes provisions that it claims
would "heip level the playing field” between hank and non-hank morfgage
origination employees. However, the SAFE Ac¢t requires non-bank mortgage
originators to take pre-licensing and continuing edncation courses and a
licensing exam - whereas the proposed rule includes none of these
requirements for people who work at banks. Why didn’t the CFPB establish
pre-licensing course requirements and an exam for individuals that lack at
least a few years of direct experience in inortgage loan origination,
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particularly for individuals doing substantive loan origination work? Why
didn't the CFPB require all mortgage loan origination emplovees compiete at
least the 3 bonrs in continuing educatiou courses in federal laws and
regulations and the 2 hours in eontinuing education ethics courses that are
required of all non-bank employees covered under the SAFE Ac1?

The proposed rule would require banks as well as other entities that would be
subject to this portion of the rule to provide perntodic traiming to ensure that cach
of its loan originators has the necessary knowledge of State and Federal legal
requirements that apply io the loans that the individual Ioan onginator will
oripinate. The training would have {o cover the particolar responsibilities of the
loan originator and the nature and complexity of the loans that the particular loan
originator originates.,

The intention of the proposed rule was to accomplish the same goals as the pre-
ficensing and continuing education that the SAFE Act imposes for State-licensed
loan originators, which are to ensure that that loan originators have adequate
knowledge to perform foan origination activities, and that they continue to update
and refresh that knowledge. However, it was also meant to reflect himitations in
the Bureau’s authority and to respond to concerns of other Federal regulators that
the Bureau shouid not inipose training requirements that are duplicative of
requirements the regulators already impose for loan originators such as banks and
credit unions. Accordingly, under the proposed role continuing education classes
approved for State-hicensed loan originators are sufficient to meet the proposed
standard, but the proposed rule also permits other fraining courses and methods
that are tailored to the particular loan origination activities of the bank loan
orlpinator.

The proposed rule does not inchade a requirement for loan onginators employed
by banks to pass the standardized test that applicants for State licenses must pass.
As the proposal discussed, the Burean has been seeking evidence to show whether
of not existing bank practices, as well as the proposed training requirenients, are
adequate to ensure that the knowledge of bank lean originaiors is comparable o
that of laan originatars who pass the standardized test. This s an issue the Bureau
15 considering as it develops the final rule.
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QOuestions for The Honorable Richard Cordray, Director, Consumer Financial Protection

Bureau, from Senator Reed:

1) A receut U.S. PIRG report highlighted some troubling practices with pre-paid dehit

2)

cards and other third party disiribution arrangements for student financial aid. Do
you have plans to look at such practices in more detail? Has the CFPB received
cousumer complaints in this area?

The Burcau has been engaged actively in this issue on multiple fronts by working closely
with other agencies, accepting consumer complaints, and producing information for
CONSLLMETS.

The Bureau works closely with other banking reguiators and provided input to the
Federal Deposit Insurance Corporation (FDIC) about their oversight activities in the
student lending industry. In August, the FDIC reached a settlement with a provider of
third party distributors of student financial aid.

To coincide with the announcement of the settiement, the Bureau issued a consumer
advisory to all students expecting to receive scholarshipy and student loan proceeds onto —
what appears to be — a school-endorsed debit card. For back-to-school season, the Bureau
released a “Student Banking 1017 guide to help newly enrolling students make smarter
banking choices.

The Bureau also works closely with the Department of Education, who administers toan
programs under Title IV of the Higher Edugcation Act, on ways to eahance compliance
and protect consumers The Bureaw will continue to provide technical assistance on
consumer financial markets for private student lending to the Department of Education as
necessary,

The Bureau receives compiaints on deposit products, including student checking
accounts, through our consumer response portal and we will continue to monitor these
complaints to identify risks in the marketplace.

We continue fo see student loan debt rise and borrowers struggling with
delinquency and default, How many borrowers have sought assistance from the
CFPPB’s Student Loan Ombudsman? What have been the major problems for
borrowers? How have they been resoived?

A few weeks ago, the Burcau released the Annuwal Report of the CFPB Student Loan
Ombudsman detailing the problems reported by private stident loan borrowers. Since
Masch 2012, the Bureau has received approximately 2,900 comiplamts on prnivate student
foans. With 95 percent of the complaints about servicing, the report notes a strong
resemblance 1o 1ssues reported in the mortgage servicing market. A breakdown of the
compiainis:
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4)

e 05 percent relate fo servicing, inciuding complaints about fees. billing. deferment,
torbearance, fraud, and credit reporting.

» 30 percent are about problems consumers face when they arc unable o pay,
mncluding compiaints about defauis, debt coliection, and bankrupicy practices.

e 5 percent concern getting a loan, including problems with ongination, marketing,
and borrower confusion about loan terms and conditions.

The median amount of monetary relief awarded, for those cases it which a consumer
received monetary relief, was $1,572.

The CEPB recently infrodnced the second version of its Financial Aid Comparison
Shopper. What sort of feedback has the CFPB received about this tool? Have
families been able to take advantage of the Shopping Sheet for this school year? If
not, when will it be fully functional?

I July, Education Secretary Ame Duncan and CFPB Director Richard Cordray
announced the final version of a “Financial Aid Shopping Sheet.” which assists families
when making comparisons between college financial aid offers. The final version
reflects the Bureau's close collaboration with the Department of Education, as well as
broad input provided directly by consumers on the proposed form,

To help facilitate beiter decision-making on student loans, the Bureau developed a beta
tool for testing that would allow students and famzlies to use their Shopping Sheets to
estimate their future debt burdens and other information. During the beta test, the Burcau
received a substantial amount of constructive feedback from users. For example, a survey
conducted by an association representing coliege admissions counseloss found that over
&80% of their members said the ool was “uscful” and that nearly half would recommend
the ol to students/families without any moedifications.

Now that the finai version of the Financial Aid Shopping Sheet has been released, the
Bureau plans to modify the heta version of the {00l to be compatible with the Shopping
Sheet. The Bureau hopes to produce a new version of this tool after gathering further
input frem consumers and schools in the upcoming vear.

The CFPB has been working with the prudential regulators to address mortgage
servicer practices that may pose risks to military homeowners who receive
Permanent Change of Station (I'CS} orders. Could you please provide an update on
the PCS issue? Has the Interagency Guidance on Morigage Servicing Practices
Concerning Military Homeowners with 'CS Orders refeased on June 21, 2012, had
any effect so far? Please explain.

As aresult of effective interagency work, the Bureau, along with other federal regulators,
issued joint gnidance that addressed mortgage servicer practices that may pose risks to
military homeowners. The puidance helps ensure compliance with consumer faws and
regulations covering military homeowners who have received Permanent Change of

i¥



Station {(PCS) orders. Holly Petracus and her staff in the CEFPR’s Office of
Servicemember Aftairs also worked with the Department of Treasury to provide mote
opportunities for morigage assistance to military homeowners under the Home
Affordable Medification Program (HAMP) and with the Federal Housing Finance
Authority (FHFA} m conneciion with Fannie Mae’s and Freddie Mac's announcements
that Permanent Change of Station orders could be classitied as a qualtfying hardship for
maortgage loan moditication or other assistance. Additionally, the Bureau worked with the
FHFA in connection with Fannie Mae’s and Freddie Mac’s new short sale guidelines for
servicemembers with PCS orders. This policy, which went into effect on November 1,
2012, allows servicemembers who are being relocated due to PCS orders to be
antomatically eligibie for shost sales, even if they are current on their existing mortgages,
and they will be under no obligation to contribute funds to cover the shorfaii between the
outstanding loan halance and the sale price of their primary residences, if the property
was parchased on or before June 30, 2012.

Since the release of the Bureau®™s PCS guidance, we have seen an increase in the volunie
of servicemesmber-reiated mortgage complainis, possibly due to the publicity generated as
a result of the release. Upon investigating these complaints, we have observed mixed
results from miortgage servicers. Although inost servicers inifially appeared uninformed
regarding this issue, once coniact was miade by the Bureau and the guidance was
provided to them, many became much more responsive to this subset of consumers. We
found that some servicers created executive-ievel review boards dedicated to assisting
these consumers, manned hy representatives who quickly became familiar with the
guidance. On the other hand, some servicers continue fo struggle to comply with the
guidance even upon subsequent re-contact with the Burean. As the guidance notes, if the
Bureau wege to “determine that o servicer has engaged in any aets or practices that are
unfair, deceptive, or abusive, or that otherwise violate Federal consumer financial laws
and regulations, the {Bureau] will take appropriate supervisory and enforcement actions
to address violations that harm consumers and seek all appropriate corrective actions,
inclading requiring the mortgage servicer to strengthen its proprams and processes,”

The Bureau will continue to monitor these complaints and determine what additional
steps can he taken to assist military homeowners who receive PCS orders.

Ouestions for The Honorahle Richard Cordray, Director, Consumer Financial Profection
Burean, from Chairman Johnson:

1. Director Cordray, the Committee is interested in your work relating to prepaid
cards. On your agency’s wehsite, it states that "With very few exceptions, most
prepaid card providers who claim to offer a way to huild your credit history report
your activitics only 1o a lesser-used credit reporting agency, not one of the three
major credit reporting ageucies used by most lenders.” Can you inform the
Commiittee specifically who are these exceptions and are they beneficial to
consumers in building their credit?
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In the Advance Notice of Proposed Rulemaking {ANPR) published in May 2012, the Bureau
sought public 1nput and data concerning the efficacy of credit reposting features on prepaid
cards. in the same ANPR, the Bureau also expressed an interest in wnderstanding how such
services are marketed to consumers.

In reviewing the responses to the ANPR and through meetings with industry participants, the
Bugeau has found no evidence of effective cradit building through transactional use of a prepaid
card. Nonc of the information we reviewed peoints to demonstrable consumer success in building
credit by transacting on a prepaid card. Issuers that had been making such claims have stopped
marketing this Teature compietely, or caveat that the use of transactional data for credit building
15 a test program in pilof phase with one of the credit burcaus.

The language on our website reflects the non-exhaustive nature of cur market review and there
may be providers that we have not yet identified. However, in our analysis and review of the
prepaid market to date, the Bureau has major concerns about the “credit building™ service, and
we remain unaware of any effective solution that enables prepand card customers to build credit
by using their prepaid card to transact in the marketpiace,
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Questions Submitted by Senator Wyden for Mr, Humphrey

Along with having the living Facilities help identify exploitation after the faet, have
you looked at initiatives to have them help prevent it in the first place by hetter
confrolling who has access to their resident populations?

Answer:

In our manual for operatars of congregate living facilities, we will provide guidance on
prevention and deterrence of elder financial exploitation—not just addressing it after the
fact. For examiple, the manual will provide suggested agendas for staff training as well
as resident and family council meetings thaf raise awareness of efder financial abuse and
provide prevention tips. It will suggest protcols for safeguarding resident funds (such
as procedures for releasing funds [rom a resident’s personal needs account and
documenting the identity of agents under power ¢f attormey and other fiduciaries). These

suggested practices will help limit access to residents and thetr assets.

We’ve also heard that online exploitation of seniors is on the rise, and internet
scams are hecoming more complex and harder to detect. 1s your office working on
anything specifically targeted towards educating seniors about oniine threats?

Answer;

Yes, we plan to include specific information about internet scams and tips for avoiding
them i1 our Money Smart for Older Amesicans consuner education program {in
collaboration with another federai reguiator, the Federal Deposit Insurance Corporation).
We address these issues in meeiings with federal and state government partners, non-

profit organizations, and the public,



Questions for the Honorable Richard Cordray, Director, Consumer Financial P'rotection
Bureau, from Senator Warner:

1} Tam cencemed that in Virginia we have a number of low-density areas that may not
quakify for the rural or underserved category within Qualilied Mortgages based on their
Urban Influence Codes, lenders’ volume, or other reasons. However, these areas may still
have high-acreage properiies and non-standard loans that will bave a hard time
refinancing in the short-term and finding sew originators in the long-term, Can you
address these concerns, describe why the CFPB chose to use UICs, and respond to
whether the Bureau would consider using borrower profiles 1in addition to geographical
ciassifications?

Response:

The Bureau followed the structure of the Federal Reserve Board’s proposal to use a county-based
metrc based on the Department of Agriculture’s “urban influence codes™ which place every
county in the United States into a category based upon size and proximity to a metropolitan or
micropolitan area. This connty-based definition was chosen in part hecause implementing i
should be fairly straightiorward; hy contrast, we received some input indicating that definitions
that spiit counties to isolate rural areas can create greater compliance burdens for smatl banks.
The Bureau has expanded the list of eligible codes to inciude counties in which about 9% of the
nation’s population lives, up from about 3% as originally proposed. We expect that the vast
majority of community banks and credit unions operating predominantly in those areas meet the
definition of small creditor — approximately 2,700 institutions in total.

The Bureau wanis to preserve aceess to credit for small creditors operating responsibly in rural
and underserved areas, So under the Ability-to-Repay rule, we extended Qualified Mortgage
status to certain balloon ioans held in portfolio by smali creditors operating predominantly in
rural or underserved areas. We also proposed amendments (o the Ability-to-Repay rule to
accommaodate mortgage lending by smaller institutions, including those operating outside of
what are designated as rural and underserved areas. OQur proposal would treat loans made by
smatler lenders and held in portfolio at certain small institutions as Qualitied Mortgages even i
the loans exceed 43% debt-to-inconie Tatio, as fong as the iender considered debt-to-income or
resicinal income before making the loan, and as long as the 1oans meet the product feature and
other requirements for Qualified Mortgages. This proposed exemption would cover institutions
that hold less than $2 billion in assets and, with affiliates, extend 500 or fewer first fien
mortgages per year. The Bureau estimates that approximately 9,200 community banks and credit
unions would be affected by the proposed exemption. Under the proposal, these portfolio Joans
made by small creditors that are Quatified Mortgages would have a safe harbor from Ability-to-
Repay Habiiity #f the interest rate 1s within 3.5% over the average prime offer rate. The Bureau
also proposed to extend the same increase in the safe harbor threshold for Qualified Mortgage
balloon lcans made by small institutions predominantly serving rural and underserved areas. The
comment period for our proposal recently ended, and we are now assessing the comments we
received before finalizing this nieasure.



Wall Street Reform: Oversight of Financial Stability and Consumer and Investor
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QOuestions for the Honorable Richard Cordray, Director, Consumer ¥inancial Protection
Bureau, from Seuator Heitkamp:

1) Director Cordray: As the President stated in the State of the Union address, overlapping
reguiations of our mor{gage markets have the potential to constrain credit and cause
otherwise worthy borrowers from qgualifying for morigages. I'm especially concerned
about the impact that these new rules will have on smailer institutions that serve states
tike North Dakota. What will the Burean be doing to ensure those institutions have clear,
written guidance to clarify these new regulations and {0 nake sure lenders have the time
to comply with them?

Response:

The Bureau recognizes that the model of relationship lending and custonier service for which
small lenders such as community banks and credit unions are known was not a driver of the
excesses in the mortgage market feading up to the fmancial crisis. And we want to preserve
access to credit for small creditors operating responsibly in rural and underserved areas. So
under the Ability-to-Repay rule, we extended Qualified Mortlgage status to certain balloon loans
held in portfolio by smali creditors operating predominantly in rural or underserved areas.

The Burean also proposed amendments to the Ability-to-Repay rule to accommodate mortgage
fending by smaller institutions -- particularly for postiolio loans made by smaill lenders —
mcluding those operating outside of what are designated as roral or underserved areas. Our
proposal would treat these as Qualified Mortgages even if the loans exceed 43% debt-{o-income
ratio, as long as the lender considered debt-to-income or residual income before making the loan,
and as long as the loans meet the produet feature and other requirements for Qualified
Mortgages. This proposed exemption would cover institutions that hold less than $2 biflion in
assets and, with affiliates, extend 500 or fewer first lien mortgages per year. The Bureau
estimates that approximately 9,200 commumty banks and credit unions would be affected by the
proposed exemption. Usnder the proposal, loans made by small creditors that are Qualified
Morigages would have a safe harbor from Ability-to-Repay liability if the interest rate is within
3.5% over the average prime offer rate. The comment period for our proposal recently ended,
and we are now assessing the comments we received before finalizing this measure.

In addition, our escrow rule includes an exemiption for smail creditors in nural or underserved
areas that have fess than $2 biilion in assets and that, with affiliates, originate 500 or fewer
mortgages a year, Small ereditors that meet these eriteria and do not generaliy have escrow
accounts for their current mortgage customers will be exempt from the escrow requirements with
regard to loans that are not subject to a forward commitment at origmnation.

Likewise, for the servicing rules, we recognize that smaller servicers typically operate according
{0 a business model that is based on high-touch customer service, and that they typically make
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extensive efforts to avoeid foreclosures. So smaller institutions that service 5,000 or fewer
mortgage loans originated or owned by the servicer itself, or its affiliates, are exempted from
large pieces of our servicing ruies. This exempts many small servicers from, among other
provisions, the perodic statement requirement, the general servicing policies and procedures,
and most of the loss mitigation provisions.

We are commitied to doing everything we can {0 help achieve effective, efficient, and
comprehensive impiementation by engaging with industry stakeholders in the coming vear. To
this end, we have announced an implementation pian o prepare mortgapge businesses tor the new
rules. We will publish plain-English rule summanes, which should be especially heipful to
smatler institutions. Over the course of the vear, we will address questions. as appropriate, about
the rules which are raised hy indusiry, consumer groups, or other agencies. Any inquiries from
yvaur consituents in North Dakota about the meaning or inlent of these regulations may he
directed to CEFPB_teginguines @cipb.gov or 202-435-7700. We will also publish readiness
guides to give industry a broad checklist of things to do to prepars for the rules taking effect —
iike updating policies and procedures and providing training for stall. And we are working with
our fellow reguiators to help ensure consistency in our examinations of mortgage lenders under
the new fules and fo clarity 1ssues as needed.
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Questions for The Honorable Richard Cordray, Director, Consumer Financial Protection
Bnreau, from Ranking Member Crapo:

. For most of the rulemakings that the CFPB proposed since its inception, 1t claimed not to
have sufficient data to conduct a thorough cost-benefit analysis. s the CFPB spending
enough money on (ts research and market analysis? If so, what else can the CFPB do to
ensure that it has suflicient information to conduct a thorough cost-benefit analysis, as
required by law?

Response

As specifically required by the Dodd-Frank Wall Street Reform and Consumer Protection Act
{"Dodd-Frank Act”), the CFPB has conducted analyses of the henefits, costs, and particuiar
impacts of its rulemakings with the information that has been reasonably availabie to the CFPB.
These analyses have been thorough and generally have been published for public comimernt
before being finalized so that interested parties could submit additional information to the CFPB
to enhance the analyses. When members of the public have submutted additional information,
the Bureau has considered that information on the record in finalizing its analysis.

The CFPB would prefer to have more data as opposed o less when analyzing regulatory impacts,
but there are significant consiraints on data avatiability. Where [easihle and appropriate the
CFPB has acquired data from third parties that have already collected and compifed the data.
But often data are not available for acquisition, and undertaking a new data coliection couid
impose costs on private parties. The CFPB determines on a case-by-case basis whether the
potential costs of a collection are likely (0 be justificd by the potential benefits, The CFPB also
has to censider whether the data can be acquired or coliected in tinie t0 meet statutory deadlines,
which is an important constraint. Cerfain collections cannot even be commenced (let alone
completed) until after a months-iong process to obtain approval for the coliection under the
Paperwork Reduction Act. Nevertheless, the Bureau will continue to work to ensure that it has
sufficient information to conduct the analyses required by law.

2. CFPB’s mortgage servicing ruie amended RESPA to expanded mortpage servicers’
obligations. Since RESPA has a private nght of action, consumers wiil now have a federal
prnivate right of action against a servicer for any alleged failure to engage in proper 1oss
mitigation. Did the CFPB conduct an economic analysis regarding whether and if so, how
rmuch, this rule will increase the cost of mortgages by exposing banks to more lawsuiis?

Response

The Bureaa considered the advantages and disadvantages of the private right of action associated
with the loss mitigation procedures and with cestain other amendmenis to Reguolation X in
preparing the final rule. In that regard, the Bureaw has muitipic authonties under RESPA, sonmie
of which are subieci to private causes of action and some of which are not, and the Burean
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carefully calibrated the RESPA servicing rule with this in mind, Accovdingly, with respect {o
foss nutigation, private causes of action exist only for specified provisions of the finai ruie,
generally involving violations of specified procedural requirements and timelines refating to loss
mutigation. Broader requirements for servicers (o maintain certain pohicies and procedures
relating to loss mitipation are not privately enforceable. Thus, once the final rule is effective,
servicers will be subject to a private right of action under RESPA for failure to comply with
certain procedural requitements with respect to evaluations for loss mitigation options — for
instance, failing to evaluate a complete loss mitigation appiication within the fimelines specified
by the rule. However, servicers wiil not be subject to a private right of action under RESPA for
fatlure to comply with investor guidelines to achieve loss mitigation results. The Bureau was
concerned that such an approach might cause investors 1o stop offering loss mitigation options
altogether for fear of litigation and delays in foreclosure timelines, Requircmenis that servicers
maintain reasonabie policies and procedures to evaluate loss niitigation options pursuant to
investor guidelines are subject to enforcement by the appropriate regulator.

Regulatory analyses generally assume that firms comply fully with a proposed rule and therefore
incur costs associated with such compliance. Any other approach would require the Bureau (o
reduce the costs of compliance by a specitied factor. In addition, assessing the potential costs of
civil liability would require the Bureau to deterimine the probabifity that firms wonid under-
comply with the loss mitigation provisions m questions and face resulting lawsusts, as well as the
probabiiity that firms would fully comply but nevertheless Tace non-meritorious Htigation. The
analysis would involve further complexity given that compliance with the provisions of the final
rule could also benefit firms by reducing other types of lawsuits asserting violations of existing
fegal requirements. For example, compiiance with the general servicing policies, procedures,
and requirements may reduce lawsuits asserting that servicers have failed to comply with
applicable law with respect to sworn affidavits and notarized documents in consiection with
Toreciosure proceedings. Similarly, compliance with the loss mitigation procedures may reduce
fawsuits asserting claims based on a servicer conducting a foreclosure sale when a bortower has
accepted an ofler of a loss mitigation option and is performing pursuant to such option. Data that
would permit the estimation of these various prohabilities was notf reasonably available {0 the
Bureau. The Bureau intends to monitor the insplernentation of the servicing rules and te ensure
that the rules achieve the intended consequences of puaranteeing borrowers an evaluation for a
{oss mitigation option where appropriate,

3. Currenily, the CFPB is coliecting account-level data from payment card issuers. It is my
understanding that the request covers mitlions ol individuals® credit card accounts and that
the information must he supplied to the CFPB on a monthly hasis. The CFPB is requesting
that the information be sent to the agency with personally identifying information about
consumers. Please answer the following questions with regard to this collection of individual
consumer {ransactions:

e  What is the purpose of this data coliection?

o}
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Response

The CFPB is not collecting any personaliy identifiable information about any consumers as part
of its credit card data collection effort. The data we are collecting as part of our ongoing
supervisory activities will help the CFPB to assess and examine compliance with federal
consumer financial protection laws and risk to consumers in the credit card marketplace.

s  How many accounts has the CFPB foilowed and how many 1s it currently following?
Does it change the consumer accounts 1t maintains records for after a certain penod of
time or track certain account records continucusly?

Response

The CFPB is obtaining information from a number of credit card issuers on a monthly basis on
those issuers’ accounts. Information about the number of accounts on which the CFPB receives
data is confidential supervisory information.

e  Why is it necessary to deniand all consumer account data instead of an anonymous
representative sample?

Kesponse

The data are anonymous and cannot be used to identify any individual consumet. Identifying a
sample that would be representative of an issaer’s portfolio would be burdensone for the 1ssuer,
which would need to pull that sample each month and then go through further procedures and
analyses to compare those accounts to its overall portfolio to assure that the sample was
representative.

¢  What does the CFPB intend to do with 1t?
Response
The CFPB uses the data to inform its supervisory processes and to monifor risks 1o consumers.
These data help the CFPB to analyze and benchmark credit card issuers actoss our sgpervision
work. The CFPB also uses the data to assess and examine compliance with Federal consumer

financial protection laws.

» Has the agency set a fime period for retaining this data, and wiil the individual consumer
transaction information be purged from all federal records after this retention period?
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Response

The daiz exclude personally identifizble information about individual consumers. There is no set
time period for retention of the data.

e Does the CFPB share this information with any outside third parties? Are these ocutside
third parties under contract with the CFPB7 With whom does the CFPB intesnd o share it
in the future?

Response

The CFPB has retained a data services vendor that manages the data on the CFPB’s behalf, and
that vendor is under contract with the CFPB and is subject to all Federal data protection rules and
requirements. The CFPB does not otherwise share this information with any non-governmengal

outside third parties.

»  Does the CFPB provide this data — in whole, part, or summary — to any other federal
agency or entity? If so, please descnbe how this data is requested and how it is shared.

Response
The Bureau generally shares data with prudential regulators in accordance with the Supervisory
Data Sharing Memorandum of Understanding between the CFPB and the prudential regulators,
Any sharing of these loan-level data would comply with those agreenmenis.

e  How much does the agency spend annualy on this data coliection
Response
The Bureau spends approximately $3 miilion per vear on this data collection.

»  With respect to the Paperwork Reduction Act and other laws, OMB has set forth certain
parameters for surveys and data collection. Please submit the OMB approval document
for this data collection effort.

Response

This data collection is not subject to PRA requirements.

e Do wndividuals and their families have the opportunity to opt out of this federal agency
data collection?

Foy



Responses to QFRs - Nominations Hearing
March 12, 2013

Response

Individuals and families are not identified in this data coliection, and individual consumers and
their familes are oot participanis in this data collection. Title X of the Dodd-Frank Act
authorizes the Bureau to supervise certain consumer financial services companies fo protect
consumers. Some of the consumer financial services companies under CFPB supervision are the
participants in this data collection, and they may not opt out of supervision activities.

* Do you anticipate that the CFPB will engage in rulemaking as a result of the data
collection?

Response

The CFPB uses the data to inform CFPDB analysis of risks to consumers in the credit card
marketplace and risks to the market, Asnalysis of the data may lead the CFPB to identify arcas
where appropriaie regulations could improve the functioning of the market, and may support the
CFPRB’s efforts 1o reduce ovtdated, unnecessary, or unduly burdensome reguiations. Thus, this
information may be used to inform future rulemnaking activines as appropriaie.

e Junderstand that this aceount-level data is comprehensive of each payment card 1ssuet
that fumishes data. How is the CHPB ensuring that the consumer information it coliects
is kept secure; to date, has the CFPB suifered any breaches of data, and has any data
breach reached consumer information?

Response

The data that the Bureau solicits and collects from issuers exciude personally identitiable
information about the individual consumers to whom the data pertains, Accordingly, no breach
of personally identifiable information by the CEPB is possible. TFor example, the names of
individual consumers or their contact information, Social Security numbers, and credit card
account numbers are not inchuded 1a the data. Because the data is not personally identifiable, #
also does not constitute a systen of Tecords that 1s subject to the requirements of the Privacy Act
of 1974, 5 U.S.C. § 552a. Nevertheless, all such data are subject to the protections given 1o
information that the CFPB obtains through its supervisory authorities.” The data are managed
according to IT security requirements that comply with Federal laws, policies, and procedures.

t  These melude protections set forth in the Act; the Bureaw’s confidentiality regulations at 12
C.F.R. § 1070.40 et seq.; Exemption & of the Freedom of Information Act, 5 U.5.C.
§ 552(b)8); and CFPB Buiietin 12-01, which is viewable online at
http /www. consumerfinance. gov/wp-content/uploads/2012/01/GC_bidietin_12-01. pdf.
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Questions for The Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau, fron: Senator Menendez:

i. Thave long been focusing my atteniion on the inability of New Jerseyans and tens of
millions of Americans to gain access to capital and begin to build their credit worthiness.
At fast month’s Consumer Advisory Board meeting, vou spent a good portion of your
time discussing this chalienge. In fact, you said, “There is an obvious depnd for short-
term credit products, which can De helpfid for consumers whe use them responsibly and
which are structured 1o fucilitate vepavment. We want 1o make suve thar consumers can
get the credif they need without jeopardizing or undermining theiv finances. Debf traps
should not be part of their financiad figures,” Based on your comments, and due t¢ the
fact that under Title 12 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act, the CFPB is mandated to consider resources and foster financiad innovation, what
initiatives do you think your agency should pursue {0 increase access to credit for the
millions of Americans who are currently unable to receive emergency loans? 1 think itis
important to strike a balance between extending credit to consumers, while also
implementing important consumer protections. There is certainly a demand for these
products, but the American people need better options and protections.  Are there ways
the CFPB could regulate this industry while still keeping a product that’s “helpful for
consumers who use them responsibiy?”

Response

While the CFPB is committed to understanding whai, if any, risks of consumer harms are present
in the small-dollar credit market and vsing avatlable tools to mitigate those harms, we agree that
it 18 important to balance the sometimes compelng considerations of access and consumer
protections in the provision of small doliar credit. In tact, the Dodd-Frank Act requires that
when the CFPB considers rufemaking that we “consider the potential benefits and costs to
consurners and covered persons, incinding the potential reduction of access by consumers to
consumer financial products or services” that may resuit.

‘The CFPB also recognizes the need to learn about the potential for innovation in financial
products and services. We have formalized our efforts with an instiative called Project Catalyst,
which was launched at an event in Silicon Valiey last November. This event inciuded a
roundtable that specifically focused on innevations in small dollar lending. Following that
faunch, we have established ongoing outreach and formal structures in which we will botls lears
from innovators and facilitate testing of certain innovations in the marketplace. The findings
from these activities may help turther inform any future policymaking on smali-dobiar fending.

2. The fack of access to capital largely affects minorities and chronically underserved
communities, There 18 a study on this 1ssue by the CFPB that T am waiting to be
completed, and { look forward fo reading once it 1s completed. As I have worked on
payvday lending legislation over the years, one question continuously cemes up but is

6
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never answered 1s; if payday lending is further curtailed, what products will take their
place in commmities where people have not built strong credit backgrounds, but need
shert-term credit? Is this something the CFPB is reviewing in its study? What are the
Bureau’s recommendations on this issue?

Response

The CFPB recognizes that there is demand by consunzers for credit that is avaiiable i snuail
increments, including those consumers who may not qualify for products such as credit cards or
signature foams. The CFPB is currently undertaking data-driven analysis to determmine the
patierns of use underfaken by consumers using pavday fcans offered by non-banks and deposit
advances offered by certain depository stitutions, and the outcomes of differing patterns of use.
We are particuiarly concerned with loans intended for short-term, ocrasionat use being used in a
sustained, long-term way, particularly by households that are not using these products to deal
with a specific financial emergency, but are instead turning to payday loans because their
expenses regularly outstrip their income.

As part of this analysis we are looking at a variety of models by which smali-dollar credit 15
currently offered to otherwise credit-constrained households. This includes determining which
product structuses and features may custail sustained use and negative outcomes, as well as the
feasibility of implementation. Part of this analysis can include Iooking at the different methods
states have empioyed to curtaif sustained use of payday loan products, as well as the variety of
safety features that depository mstitutions currenily impose on deposit advances.

3. The CFPB adopted new rules related to mortgage servicig standards in January 2013, i
have iong advocated [or increasing consumer protections on borrowers before
foreclosures, encouraging loan modifications, eliminating dual tracking, placing limits on
foreciosure fees, and creating an appeals process [or those denied loan maodifications as
well as a mediation program. Can you give an update on these rules and when we expect
them to go into effect? Are lenders currently working to implement these standards now?
What actions have mortgage servicers taken since the rules were issued i January 20137

Response

The Burean’s January 2013 servicing rules fake effect en January 14, 2014, The rules address a
number of the issues that vou reference. For instanee, they generally require servicers (o make
good-faith efforts to contact borrowers who are experiencing serious trouble with their loans and
to provide information regarding foreclosure alternatives. Servicers generaily are required to
review appiications for loan modifications or other loss mitigation options received by specified
deadlines promptlv for completeness, and to work with borrowers o obtain any missing
information. For applications received by specified deadimes, the rujes set certain deadlines for
servicers to respond. require notification to borrowers of the resuits, and provide an opportunity
to appeal denials. The final rule also prohibits a servicer from making the first notice or filing
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required for a foreclosure process until 2 mortgage loan account is more than 120 days
delinquent, and if a borrower submits a complete application for a loss mitigation option before a
servicer has made the first filing required for a foreclosure process, a servicer may not start the
foreciosure process unless certan fequirernents are met, Finally, servicers arve required to
maintain policies and procedures concerning various ioss mitigation processes, inciuding
communications with both consumers and loan owners/investors of the loans and proper
evajuation of applications according to the criferia established by owners/investors, We believe
that the combined ruies will help fo reduce avoidable foreclosures and help to address concerns
about “dual tracking.”

Based on requests for guidance received from servicers, the Burean is aware that servicers are
already working on pians to implement the new requirernents, The Bureau has a mulii-faceted
regulatory implemesitation initiative underway to assist indusiry in implementing these and the
other new mortgage rules that the Bureau issued (o implement title XiV of the Dodd-Frank Act.
The Bureau’s mitiative includes plans for several updates to the regulatory text and official
interpretations over the coming year, the first of which will be issued this spring. it also includes
publication of smail business compliance guides {with companion video versions) for the new
ruies, updated examination procedures, and compliance “readiness” guides for the new rules. In
addition, the Bureau wiil he working with other regulatory agencies, trade associations, industry
service providers, and some mdividnal lending and servicing organtzations (o track industry
impiementation elforts. Through this engagement, the Bureaun expects to learn more abont
implementation challenges and provide suppoit to help companies impiement the new
requirements more efficiently. Further, the Burcau issued a supervisory bulletin regarding
mortgage servicing transfers on February 11, 2013 (CFPB Batlletin 2013-01}. Among other
things, that hoiletin advises servicers about existing consumer proteciton requirements and
provisions in the mortgage servieing rules that specifically relate to mortgage servicing
transfers... Notably, the Burean’s new mortgage servicing rniles are backed by supervision and
enforcement authority that encompass both farge banks and non-banks that service mortgage
ioans.

4. Consumers’ use of prepaid cards has exploded in the past few vears, especially among
underbanked consumers. Since credit cards, dehit cards, and pift cards have aif been
reguiated to some degree, prepaid cards remain one of the few largely unregulated
products out there. Some fees on these cards are undisclosed and others are
unrcasonable, and they don’t always come with FDMC insurance or protection against
thelt or loss for the consumer. What progress has the CFPB made in analyzing this issue,
and when do you anticipate moving forward on it?

Response
The CEPB issued an Advance Notice of Proposed Rulemaking (“ANPR™) on General Purpose

Reloadabie {(“"GPR™)} prepaid cards in May 2012, The ANPR reflects the Burcau’s interest in
fearning more ahout this product, including its cosis, benefits, and risks {0 consumers, and
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expressed the Bureau's intention to take regulatory action to extend the Regulation E protections
to GPR cards. Our focus 1s on safety and transparency. Our ANPR generated approximately
250 comments, and we have combed through that feedback. We are currently in the process of
using ali the information we received to determine the scope of out ruiemaking m this market,
We do not yet have firm timeframes for rulemaking in the GPR market, though activity wiil be
under way later this vear.

5. The CFPB’s Office of Minority and Women Inclusion {OMW]I)} is now up and rumning.
The reason for creating these offices was that there just 18 not enough minority
representation within our Ninancial reguiators. What will you do o increase the number
of minoriies and women, especially in management positions and as contractors, af the
CFPBH?

Response

1 agree that one of the primary roles of OMW1 is to enhance diversity at the Burean. As a newly
formed agency, we’ve been able to build diversity into our work early on. While our
employment of minonties and woimen at the Bureau exceeds the average for other FIRREA
agencies, we believe we can further enhance diversity at the Bureau at all levels of the
organization, mcluding semor leadership positions, We have and will continue to do this by
doing the following:

e Coilaborating with the Office of Human Capital on building and continually enhasncing a
comprehensive workforce planning and development strategy that includes training and
developmental opportunities, mentorship programs, rotations, lateral moves, and detail
opportunities that enhance the skills and key conipetencies necessary for advancement
and success at the CFPB.

e Conducting waining for employecs and supervisors in an effort to expand awareness,
knowiedge, and cultural competencies that aid in the understanding and management of a
diverse workforce and its value to the CFPB mission.

e Collaborating with division heads to promiote policies, practices and procedures to ensure
that all employees, including women and sunonties, are being developed to attain their
maximum potential.

« Supporting the development of and facilitating a framework for a diversity councii to
report 0 management and discuss issues and concerns regarding diversity and inclusion.

e Increasing outreach to and recruitient/hiring of sinority and women candidates by
recruiting al minority-serving mstitutions and women’s coileges and universities {e.g.
Historically Black Colieges and Universities and Hispanic-Serving Institutions).
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e tilizing the petworks of cumrent employees 1o promote the mission of the Burcau and
advertise upcomisng positions.

e Participating in targeted mternship programs, inciudisg the one operated by the Hispanic
Association of Colleges and Universities.

e Conducting specific diversity and wciusion taining for ali personnel engaging 1a the
hiring process.

e  Evaluating and assessing the diversity of the candidate pool at various decision pomnts
and providing feedback to hiring authorities.

e Partnesing with divisions to develop divessity miliatives associated with the work of the
CFPB.

6. What role does your OMW1 play at the CFPB? Is it a part of the decision-making
process when hiring eniployees and contractors? How olten do you meet with Stuart
Ishimaru (head of CFPB OMWI? Does the CFPB’s procurement office meet with the
CFPB’s OMWI?

Response

The OMWI plays a central role in the operations of the Bureau. The Director of the OMW]
participates in meetings of the Operations Advisory Committee and the Policy Committee, two
ol the priniary governmance mechanisms for the Bureaw, addressing the full breadth of the
Bureau’s activities. The OMWI plavs a consultative role in the hiring process, providing advice
and counsel to hinng managers and the Office of Human Capital.

I meet regularty with Stuart Ishimaru and he has direct access to me whenever he needs to speak
with me. In addition, Stuart meets weekly with the Chief Opcerations Officer of the Buareau. The
OMWTI is housed in the Operations Division, which also houses the Office of Human Capital and
the Procurement Office, both key partners of the OMW] under Section 342 of the Dodd-Frank
Act. This placement facilitates cooperation and collaboration between these offices. The
Procurement Office and the OMW] meet regularly, and are currently planning a numnber of joint
activities to support our work with minority and women-owned small businesses.

7. Your OMWI has had a director for almost a year now, so can you provide o progress

report? How many Hispanics, African Americans, wonien, and/or niinorities are working
at the CFPB? How about in mid-level to senior-level management positions?

H)
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Response

Attached is a chart providing responses to the questions and data on employees ai the higher pay
bands at the Bureau as of February 23, 2013,

[ Total 187 454 46

Women 48% 72 39% 208 46% 14 30%
African-

American 182 16% 26 14% 44 10% 3 7%
Hispanic/Latino | 34 3% 7 4% 15 3% 2 4%
Asian-American | 98 0% 12 6% iz 7% 5 11%
Minority Total 372 33% 48 20% 101 22% 10 22%
Women/ Minority | 698 62% 101 S4% 257 87% 2 43%

# empioyees in a position description designated as supervisory
wE regardless of supervisory status {equivalenst to GS 14 and above)
#ex ON-B1+ {equivalent to Senior Executive Service)

Of the nine most senior positions (Director, Deputy Director, Chief of Staff, and six Associate
Directors) at the Bureaw in 2612, three minorities served in three positions and three women
served in four positions {the General Counsel was previously Chief of Staff). At the next highest
ievel, roughly half of the Assistant Directors are niinorities and/or women. Minonties and
women are represented in all six Divisions of the Burean, and together lead roughly half of the
offices in the Divisions.

8. You've said your OMWI will develop standards for equal employment opportunity and
standards for the racial, ethaic, and gender diversity of the workforee and senior
management of the agency. Can you provide an update on the creation of those
standards? What are the standards and how were they formulated?

Response

The OMWI 1s required under Section 342 of the Dedd-Frank Act to create these standards, and is
i the process of doing so. Recently, the Bureau created a separate Office of Equal Employment
Opportunity to carry out the counseling, investigative, and enforcement [unciions required by
various civil rights laws. The OMW! is working with the EEO Office and with the Office of
Human Capital to develop standards for equal employinent opportunity and for racial, ethnic and
gender diversity.

il
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The Bureau has established workforce planaing processes and organizational structuses aliowing
for more precise identification of position needs and successful performance atiributes. We have
identified and intend to utilize a variety of broad recruiting methods o capture a diverse poo! of

quahified candidates to be considered for employment at the Bureaw.
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Questions for The Honorahle Richard Cordray, Director, Consumer Finaucial Protection
Burean, from Senator Vitter:

{. The CFPB can write rules and enforce against unfair, deceptive, and abusive acts or
practices. The Federal Trade Commission (FTC) has spent decades decumenting and
defining “unfair” and “deceptive” through policy statements and guidance. so companies
have an idea of what the standards mean. This is important because honest businesses
wang to treat their customers fatrly and they build compliance progranis based with these
standards s mind to ensure they understand and abide by the rules of the road.
“Abusive” is defined only in a cursory way by the Dodd-Frank Act, and the CFPB hag
not taken any steps to help companies undesstand what the standard means, and 11
particuiar, how it relates to imfairness and deception. In [act, the Bureau has said that
abusive will be defined through enforcement action rather throungh regulation, guidance,
or some other transparent means. 51 state Attorneys General can also enforce against
“abusive” making it all the more important the CFPB take steps o ensure the standard is
consistently applied. For these reasons, Dedd Frank contemplated the Bureau would
need to undertake a rulemaking to establish a definition for abusive — and perhaps even
for unfair and decepiive. Given the unceriainty created by this new term for the business
cominunity, asd the iikelthood that multiple mterpretations will deveiop among the
states, will you comimit o mitiating a transparent process to take public input and define
“abusive” before the Bureau brings any kind or enforcement action using this authority?

Response

In Section 1031{d) of the Dodd-Frank Act, Congress clearly and expressly bmited the meaning
of “abusive” acts or praciices to those that

{13y materially interfere with the ability of a consumer to nderstand a termi or condition
of a consumer financial prodact or service: or

{2} takc unreasonabie advantage of a consumer’s:

{a) lack of understanding of the material nsks, costs, or conditions of the product
or service;

(b) inability to protect his or her interests in selecting or using a consumer
[mancial product or service; or

{c) reasonable reliance on a covered person to act in the conswimer’s interesis.

The Bureau wiil be vigilant in obeying the law enacted by Congress and in observing and
adhering to the limiis of its authority under this provision. Its application will depend on specific
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facts and circumstances, Note also that if the Bureau were to undertake a rulemaking to
impiement the abusive standard that would allow 51 state Aitorneys General to enforce that rule
against federaliy-chartered depository institutions, which cannot be done under the statute itself.

2. The Federal Trade Commission has a widely-admired automated complaint database, but
you decided to expend funds to create your own database rather than using the FTCs
database architecture, Why did you make that decision and how much has it cost to
create your own database?

Response

The Dodd-Frank Act instructed the CEPB to “establish a unit whose functions shall include
establishing a single, toll-free telephone number, a website, and a database or utilizing an
existing database to facilitate the centralized collection of, monitoring of, and response {o
consumer corplaints regarding consumer financial products or services.” In preparing to launch
its Oftice of Consumer Response to serve these and other related tunctions, the CFPB researched
and considered the complaint handling models, case management systems, and related databases
of the prudential federal regulators and the Federal Trade Comimission.

Given the specific complaint-handiing requirements faid out 1 the Dodd-Frank Act, the Bureau
was required to adopt an individual-fevel complaint operating model that required a case
managenicnt system that is not congruent with the FIC’s "complaint database.”” The Bureau’s
complaat-handling operational model and case management system allow it to collect, monitor,
and respond to complaints for a wide range of consumer financial products and services, o
“coordinate with the Federal Trade Commission or other Federal agencies to route complaimts to
such agencies,” to collect responses from companies to complaints, {0 allow for consunier review
of those responses through a secure web portal, to conduct individual investigations of consumer
comglaings, and o facililate necessary recordkeeping in order to meet its Congressional reporting
requiremnents. Nonetheless, for greater efficiency and sharing of information, the CFPB's case
management system uses an application programming interface to feed consumer compiaints
directly into the FTC's compiaint database (knowa as “Consumer Sentinel ™) also, which makes
those compiaints availabie to civil and criminal law enforcement anthorities.

Creating a case management system that integrates the aforementioned functionality o suppost
the Bureau's complaint-handiing model consistent with the requirements of Dodd-Frank has cost
approximately $8 mitlion to date, including the database,

2 According to FTC’s Complaint Assistant, www.ftccomplaintassistant.gov, “The FTC enters
all compiaints it receives into Consumer Seniinel, a secure online database that is used by
thousands of civii and crimnal law enforcement authortties worldwide, The FT'C does not
resolve individual consumer complaints.”
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3. The CFPB established a iegal safe harbor for certamn Qualitied Mortgages that creates a
sfrong economic incentive for lenders fo write very conservative mortgages. At the same
time, however, the CFPB has said it will use disparate impact analysis for Equal Credit
Opportunity Act (ECOA) enforcement. 1'm concerned that these two policies are
inherently in conflict. {f a lender follows your ability to repay rule by making a business
decision only to make QMs could that iender be found to be in vielation of ECOA?

Response

The Dodd-Frank Act provides a presuniption of comipliance with its new ability-to-repay
requirements for certain “qualified morigages.” In ifs recent rules to implement those provisions,
the Bureau accorded safe harbor status to certain qualified mortgages and a rebuttable
presumption of compliance for others, depending on the annual percentage rate of the loans at
issue. In defining the boundaries of qualified morigages and of the safe harbor, the Bureau
recognized that conditions are fragile and investors remain concerned about mianaging nsks in
tbe wake of the financial crisis. At the same time, we did not intend to stigmatize loans that fall
outside those boundanes or to signal that responsible fending can or should take place only
within the safe harbor space. Quite the contrary, the preambie to the final rule niakes clear that
the Burean expects over time {0 see a robust market develop outside the QM safe harbor and,
indeed, outside of QM altogether,

We have received questions from a number of market participants about how decisions about
what types of mortgages to offer under the ability to repay rule would be evaluated under ECOA
and Regulation B. The Bureau recognizes that, depending on their business model, some
creditors may primarily offer loans that are QMs, or non-QMs. The Bureau recognizes that
business modet decisions are affected by niany legitimate considerations, including the ability to
sell loans on the secondary market and appetite for repayment risk. We expect that business
models will evolve over the next several years as creditors expiore different options and as the
mortgage markets shift in response to econoniic conditions and other reguiatory inifiatives. We
are committed 10 engaging with stakeholders as they implement the new rules. We know
creditors are working to make thoughtful decisions about their business models as the market
environment evolves, and we are working as expediticusly as possible to develop and provide
industry with consistent guidance on how we wiil approach supervision and enforcement under
the QM rule and ECOA.

]
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Questions for The Honorahle Richard Cordray, Director, Consumer Finaucial Protection
Burean, from Senator Kirk:

{. At Tuesday’s hearing, you stated that the CFPB is applying the Government Performance
and Results Act {GPRA) {0 show how the agency is justifying its spending, Please
provide the most recent GPRA report. If no curent GPRA report is available, then
please provide any interim GPRA report.

Response

The Bureau's fiest draft of ils strategic plan under GPRA is publicly availabie on 1ts website at
hitp:fwww. consumerfinance. gov/strategic-plan/. We anticipate releasing a final version of the
strategic plan this spring. along with updated hudget and performance documents.

2. The CFPB is required by Dodd-Frank to convene a Small Business Review Pane! when
1ssuing o rule that will significantly timpact a farge number of smaii entities. In your
August 1, 2012 testimony before the House Conimittee on Small Business, you stated
that *“| simail business review panels are a vaiuable component of our ruiemaking
process.” Yet, the Bureau did not convene a panei [or the ability-to-pay rule because the
rule was iransferred to the Bureau {rom the Federal Reserve. Nonetheless, the Bureau did
convene a smail business review panel for the RESPA TiILA morigage disclosures, even
though that Tuie was also transferred to the Bureau {rom the Federal Reserve. Can you
provide clarity regarding the Burean’s approach to convening smati business review
paneis? Please explain why the CFPB chose (o convene a panel for the RESPA TILA
ruieniaking but not for the ability-to-pay rulemaking.

Response

The CFPB eonducts Small Business Review Panels in accordance with the requiremenis of the
Regulatory Flexibility Act (RFA). The RFA, as amended, identifies the types of rules Tor which a
Small Business Review Panel is required. Generaily, the RFA applies only to rules for which a
notice of proposed ruiemaking is required by the Administrative Procedure Act, or “any other
faw.” When developing a proposed rule subject to the RFA, the CFPB is required to converie a
Small Business Review Panel prior {0 issuing the proposal uniess the CFPB certifies that the rule
will not, if premulgated, have a signilicant impact on a substantial number of small entities.
Accordingly, the CFPB i1s not required to convene Small Business Review Panels for proposed
rules that are not subject o the RFA or for proposed rules that are subject o the RFA but that the
Director certifies will not have a significant economic impact on a substantial number of smali
entities. The CFPB also is not required to convene a Smali Business Review Panel where
another agency, such as the Fedesal Reserve Board, issued a rule proposal which was Jater
inherited and finalized by the CIFPB, sinee the statutory timing of the Small Business Review
Panel is supposed to oceur prior 1o issnance of the original proposal. This was the case with

H§l
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respect to the ability-to-repay rulemaking.

The proposal to merge the TILA and RESPA mortgage disclosure requirements did not transfer
1o the CFPB from the Federal Reserve, The CFPB itsell issued the proposal to merge the TILA
and RESPA mortgage disclosure requirements pursuant to the requirements of the Dodd-Frank
Act. The CFPB conducted a Smail Business Review Panel before 1ssuing this proposal.

3. Under the Smalf Business Regulatory Enforcement Fairness Act (SBREFA), the CFPB is
required to give small businesses a preview of new proposals and receive extensive
feedback from small businesses before proposing a new rule, including the potential
impact of any new rules on the cost of credit for small businesses. Yet, the CFPB
published all three of its Small Business Review Panel reports simultaneously with the
proposed rules. By comparison, the Occupational Safety and Health Administration
issues such reports when the panel is done. Why did the CFPR decide to publish the
reports at the same tinie as the proposed rules and not after the panels were completed?
Are there benefits to publishing the report after the panel has convened and hefore the
proposal 13 1ssued?

Response

The statute requires that the Panel report be made public as part of the rulemaking record, but
does not specity when the report should be released to the public. The CFPB reieased Panel
reports with their cormesponding proposed ruies so that the public could consider them {ogether,
Pubiicly releasing the panei report with the Proposed Rule promotes transparency. As panel
reports must be interpreted. (n the context of the corresponding proposed rule, refeasing the Panel
report betore the proposed rule could cause unmeeessary confusion.

4, In your statement, you mention that the CFPB is looking to help older Americans get
sound inforniation and advice about their retirement finances. I addition, you gave an
interview to Bloomberg in January stating the CFPB is exploring initiatives in the
“rofiover moment.” What is the “rollover moment?” Is the CFPB relying solely on the
statutory authority in Section 1013(g) of the Dodd-Frank Act establishing the Office of
Financial Protection for Older Americans? Has the CFPB engaged any contractors
and/or outside third parties to conduct research or analysis i the vetirement savings
area? Is the CFPB looking at refirement savings issues that target individuals other than
SeIiors?

Response

Some of the most important decisions that consumers make involve saving for retirement and
making choices to improve their economic security later in life, Large numbers of Amenicans
are expeeted to retire over the next decade, 50 some have referred to it as the “rollover moment.
Section 1{13{g} of the Dodd-Frank Act directed the CFPB’s Office for Older Americans to

»?
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undertake activities to enhance later-life economic security, including:

o  Providing goals for financial literacy programs for older Americans focusing on fong-
term savings and iater-life economic security — and self-protection against unfait,
deceptive, or abusive practices;

e Researching best practices and effective strategies to educate older Americans on
long-term savings as well as planning for retirement and long-term care;

e Agsessing and reporting on problems facing older Americans due to misuse of
certifications and designations of financial advisors - and providing Congress and the
SEC with policy recommendations; and

» Coeordinating consumer protection activities for older Americans with relevant federal
agencies and state regulators.

‘The CFPB has a contract with Ideas42 d/b/a Behavioral ideas Lab to help the Bureau examine
consumers’ financial challenges in a range of financial decision-making areas, including the
financial challenges that face older Americans. Saving for retirement before reaching retirement
age and managing retirement savings accounis after retirernent pose challenges o consumers and
afTect their later-life economic security.

5. Have you or any CFBP staif had conversations with officials and staff of the Departments
of Treasury and Labor, the Internal Revenue Service, the Pension Benefit Guaranty
Corporation, and the Securities and Exchange Commission regarding retirement savings
tssues? Has any agency request been miade with respect to Section 1027 of the Dodd-
[Frank Act?

Response

The Burean has had conversations with cfficials and stafl of other departments and agencies
about retitement savings issues. The Bureau is not aware of any formal request having been
made pursuant to Section 1027 of the Dodd-Frank Act.

0. Has the CFPB entered into a contract with Ideasd2 to look into the behavior scienice of
airfo enrollment and auto escalation features of 401 (k) plans? Is this coniract Iooking at
seniors retirement savings decisions or other individuals’ retirement savings decisions?
Was this contract put out for public bid? Please provide a copy of the contract and a copy
of the justification il the contract was done as a sole source contract.

¥
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Response

The CFPB has a contract with Ideas42 d/b/a as Behavioral Ideas Lab to help the Bureau examine
consumers’ financial challenges in a range of hinancial decision-making areas, mciuding the
financial challenpes that face older Americans. The contract was properly competed for public
hid and was not a sole source agreement. A copy of the contract is attached as Attachment A,

7. Currently, the CFPB is collecting account-fevel data from payment cartl issuers., It is my
understanding that the request covers millions of individuals® credit card accounts and
that the information must be supplied to the CFPB on a monthly basis. The CFPB 1s
requesting that the information be sent fo the agency with personally identifying
mformatioa about consumers, Please answer the following questions with regard to this
collection of individual consumer trassactions:

e«  What 15 the purpose of this data coliection?
Response

The CFPB 15 not collecting any personaliy identifiable tnformation about any consumers as part
of s credit card data collection effort. The data we are collecting as part of cur ongoing
supervisory activities will help the CFPB to assess and examine compliance with federai
consumer financial protection laws and risk to consumers i the credit card marketplace.

¢ How many accounts has the CFPB followed and how many is it currently following?
Does it change the consumer accounts it maintains records for alter a certain period of
time or frack certain account records continuously?

Response

The CFPB is obtaining informaiion from a number of credit card issuers on a monthly basis on
those issuers’ accounts. Information about the number of accounts on which the CFPB receives
data is confidential supervisory information.

«  Why is it necessary to demand al} consumer account data instead of an anonymous
representative sampie?

Response

The data are anonymous and cannot be used to identify any individual consumer. Identifying a
sample that would be representative of an issuer’s portfolic would be burdensome for the issuer,
which would need to puil that sample each month and then go through further procedures and
analyses to compare those accounts (o 1ts overall portfofio to assure that the sample was
representative.
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Response
The CFPB uses the data to inform its supervisory processes and to monifor risks to consumers.
These data help the CFPB to analyze and benchmark credit card 1ssuers across our supervision
work. The CFPB also uses the data to assess and examine compliance with Federal consumer

financial protection laws.

» Has the agency set a time period for refaining this data, and wili the individual consumer
transaction information be purged from all federal records after this retention period?

Response

The dats exclude personally identifisble information about individual consumers. There is no set
time period for retention of the data.

s Does the CFPB share this information with any outside third parties? Are these outside
third parties under contract with the CFPB? With whom does the CFPB intend to share it
in the future?

Response

The CFPB has retained a data services vendor that manages the data on the CFPB’s behalf, and
that vendor 18 under contract with the CFPB and s subject to all Federal data protection rules and
requirements. The CFPB does not otherwise share this information with any non-governniental

outside third parties.

¢ Does the CFPB provide this data — in whole, part, or summary ~ to any other federal
agency or entity? If so, please describe how this data is requested and how it is shared.

Response
The Bureau generally shares data with prudential reguiators in accordance with the Supervisory
Data Sharing Memorandum of Undersianding between the CFPB and the prudential reguiators.
Any sharing of these loan-level data would comply with those agreements.

e How much does the agency spend annually on this data collection

Response

The Bureau spends approximately $3 miflion per year on this data collection.
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o With respect to the Paperwork Reduction Act and other laws, OMB has set fosth cerfain
parameters for surveys and daia collection. Please submit the OMRB approval document
for this data collection effori.

Response
‘This data collection is not subject to PRA requirements.

= Do individuals and their families have the opportunity to opt out of this federal agency
data collection?

Response

Individuals and families agce not identified in this data collection, and individual eonsomers and
their families are not participants in this data collection. Titie X of the Dodd-Frank Act
authorizes the Bureau to supervise certain consumer financial services comipanies to profect
consumers. Some of the consumer financial services companies under CFPB supervision are the
participants in this data collection, and they may not opt out of supervision activities.

¢ Do you anticipate that the CFPB will engage in ruleniaking as a result of the data
collection?

Kesponse

The CFPB uses the data to infarm CFPR analysis of risks to consumers in the credit card
marketplace and risks to the market. Analysis of the data may lead the CFPB to identify areas
where appropriate regulations conld improve the functioning of the niarket, and may support the
CFPB’s efforts to reduce outdated, unnecessary, or unduly burdensome reguiations. Thus, this
information may he used to inform future rulemaking activities as appropriate.

o lunderstand that ithis account-level data is comprehensive of each payment card issuer
that furnishes data. How is the CFPB ensuring that the consumer information it collects
1s kept secure: to date, has the CFPR suffered any breaches of data, and has any data
breach reached consumer information?

Response

The data that the Burean soficits and coliects from issuers exciude personally identifiable
information about the individual consuniers to whom the data pertains. Accordingly, no breach
of personally identifiable information by the CFPB is possible. For example, the names of
individual consumers of their contact information, Social Security numbers, and credit card
account nuinbers are not mncluded i the data. Because the data is not personally identufiable, it
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also does not constituie 4 system of records that 1s subject to the requirements of the Privacy Act
of 1974, 5 US.C. § 552a. Nevertheless, all such data are subject to the protections given to
information thar the CFPB obtains through its supervisory authorities.” The data are managed
according to IT security requirements that comply with Federal laws, policies, and proceduses,

3 These mclude protections set forth m the Act; the Bureaw’s confidentiality regulations at 12
C.FR. § 1070.40 et seq.; Exemption & of the Freedom of Information Act, 5 U.S.C.
§ 552(b)8); and CFPB Buiietin 12-01, which is viewable online at
http/Awww. consumerfinance. gov/wp-content/uploads/2012/01/GC_bidletin _12-01. pdf.

]
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Questions for The Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau, from Senator Johanus:

i. To ToHow up on a question I asked in our hearing, you have often taken the position that
the budget of the CFPB is exceptionally ransparent, and that fransparency extends to
your budget simply because you post it online. While § disagree with your refusal to
allow Congressional oversight of your budget through the appropriations process, § know
that this refusal is absolute. In the name of transparency, however, I need a more clear
answer as to whether you are willing (o appear before the Appropriations Subcommittee
on Financial Services and General Govermiment to walk through your budget documents
and answer questions ahout the spending habits of the Bureau? Although you appear
hetore the House and Senate Financial Services and Banking Commiitecs, respectively,
the Financial Services and General Govemment Suhcommittee has the specialization and
experlise in these areas and your conmimitinent to working with the subcommittee is vital.

Response

Section 1017(a){2XC) of the Dodd-Frank Act provides that the Burcau’s funds derived froni the
Federai Reserve System shall not be subject to review by the Committees on Appropriations, and
Section 1017(cH2) provides that funds obtained by or transfesred to the Bureau Fund shali not be
construed to be Government funds or appropriated monies. Unitke agencies over which the
Appropriations Committee has jurisdiction, the Bureau is an independent bureau within the
Federal Reserve System. Nevertheless, the Bureau was pieased to provide over 100 pages of
hadget information in our annual report to the Appropriations Committees in July of 2012,
including copies of fund transfer correspondence with the Federal Reserve Board, information on
major expenditures, spending by division/program area, contractual obligations, a descniption of
our budget process, cur budget justification, information on our civil penalty fund, and numerous
other materials. We also released a draft Strategic Plan for public comment in 2012, which
includes goals, ontcomes, strategies and performance measures that infernm our performance-
based budget process. We anticipate releasing the final Strategic Plan in the Spring, along with
updated budget and performance documents. The Bureau’s annual financtal reports, guarterly
spending updates, and budget justifications are also avatiable on our webstte at

www. consumerfinance, gov/budger. Director Cordray has met with members of the
Appropriations Coinmittees on numerous occasions and has discussed vardous aspects of the
Bureau’s budget and operations with them. In addition, the Director has welcomed opportunities
1o testify before commiitees and subcomrmuittees of both the House and Senate on the Bureau’s
budget. In fact, the Burean has now testified 31 times before Congress. The Bureau wili be
happy {0 meet with any Member of Congress to walk through its budget documents and answer
questions.

2, H.R. 4367, a bill on which 1 worked very hard hege in the Senate, removed the federal
requirenient for “on the machine” disclosures on ATM machines. This bill was signed
into Iaw nearly three months ago, vet a look at Regulation E (CFR 1005.16} sull lists the

]
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“on the machine™ requirement as something with which our community banks must
comply. Why is it that the CFPB has not found the tinie to update the regulation and
remove a requirement that the Congress unanimowusly agreed was unnecessary and
costly?

Response

The Bureau agrees that changes in the law to eliminate vnnecessary and costly requirenients are
a high priority and has been working hard o a rule to implement this statufory revision. In fact,
we expect to issue the rule this month. Because the rule provides comphiance burden relief, and
because it merely implemenis the specific statutory revision, it is structured as a final rule that
takes effect immediately on publication,

3. Lenders and service providers in the mortgage lending arena have stressed to the bureau
that they will need a significant amount of tme to iniplement new combined RESPA and
TILA mortgage disclosures. Does the burean have an implementation time frame in
mind? Do you think 18 montbs 1s reasonable to ensure the greatest possibie suceess with
impicmentation?

Response

The Bureau has heard and appreciates concerns expressed by the morntgage and real estate
settlernent industries about the time needed to implement changes under the Bureau’s proposal to
integrate TILA and RESPA disclosures. While the Bureau understands this concern and intends
to remain engaged with atfected persons (n continuing to develop a final rule, that final rule has
not yet been comipleted for two reasons. First, the Bureau is working carefuily fo ensure that
such a significant undertaking as the integration of TILA and RESPA disclosures ts done right,
including through additional qualitative and quantitative consumer festing, which takes time.
Second, the Bureau also has heard indusiry’s request that the integrated disclosures not be
implemented oo quickly, as creditors, mortgage servicers, and other affected persons work to
comply with the many other reguiatory changes under the Bureau’s January 2013 final rules
implementing numerous new statuiory requirements established by title X1V of the Dodd-Frank
Act. As a general matter, the Bureau intends to make an informed determination as to the
amount of time industry meeds to comply with the integrated disclosure requirements and to
afford industry adequate fime, but the Bureau thus far has refrained from prejudging the question
of exactly how much time that means and for now, at least, considers it inapproptiate to
comment on whether 18 months is too shoit or too long. When the integrated disciosure rules
are being finalized, and the Bureau knows exactly what they require and where the affected
industrics stand with respect to their implementation of the tithe X1V rules, the Bureau is
confident that it will determine an appropriate implementation period in an informed manner.

4. The Small Business Review panel process informed the burean about how it can reduce
or eliminate added costs to implement new combined RESPA and TILA mortgage
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disclosutes. One Small Business Review panel recommendation was (o0 maintain the
current line numbering to reduce software programming costs and industry
confusion. Why did the bureau ignore this recommendation in its proposed rule to
combine RESPA and TILA mortgage disclosures?

Response

One of the difficulties with the current HUD-1 that consumers receive at closing is that the line
numbers for charges do not match the Good Faith Estimate that consumers recetve three days
after appitcation. In additiosn, the three- and four-digit line numbering system has proved
difficult for consumers to understand. The Bureaw is particularly mindful of the potenual risk of
information overload for consumers, given the amount of numbers and complexity involved in
the credit transaction and the underlying real estate transaction. Consumer participants at the
Bureau’s testing appeared overwhelmed by the three- and four-digit e nunmbers on the
prototypes that were designed sunilarty {0 the cwrent RESPA settiement statemient. They
pertormed worse in terms of understanding the pertinent information with prototypes containing
that svstem. The Bureau also tested prototypes with a two-digit fine numbering system, which
performed better with both consunier and industry participants at the Bureau’s testing, with somie
indusiry participants at the Bureau’s testing preferring if over the system of the current RESPA
settlement statement.



Responses to QFRs - Nominations Hearing
March 12, 2013

Questions for The Honorahle Richard Cordray, Director, Consumer Finaucial I'rofection
Burean, from Senator Moran:

{. What combined effect do you expect the final rule on Qualified Mortpages and new
servicing rules to have on the cost and avatiability of montgage credit in the near future?

Response

In the Federal Register notices setting Torth the final Abihity-to-Repay/Qualified Morigage (QM)
rules and servicing rules, the CFPB shared ifs assessment of the potential effects of these rules on
the cost and availability of morigage credit. The CFPB stated its bebief that the QM rule will not
lead to a significant reduchion in consumers’ access to mortgage credit or a material impact on
cost. The CFPB also laid out in detail the basis for this belief. Among other reasons, the CFPB
noted that underwriting practices and standards have tightened significantly since the financial
crisis, so that implementation of the rule will not require a major change in current practices.
The Bureau also noted that it had carefully structured the rules defining qualified monigages to
provide broad coverage for Qualified Mortgages, mcluding a transition period, and through a
variety of provisions io help encourage responsible toans to creditworthy horrowers as the
market adjusts to the new reguiatory regime, inciuding further provisions that are currently under
consideration in the concurrent proposal.

As for the servicing rules, the CFPRB stated that the cost of these rudes is likely to be smail.
Regarding the amendments to Regulation Z, the Bureau exempied smail servicers from the
peniodic statement requirement and found that the costs were extremely smati for the variable-
rate periodic adjustnient notice, the new initial interest rate adjustnmient notice, the promipt
crediting requirement, and the payoff statement requiremeni. Regarding the amendments to
Regulation X, the CFPB explained that over 80 percent of outstanding morigages are guaranteed
by Fannie Mae, Freddie Mac, FHA, or the VA and that many of the requirements of the final rule
are stmilar or identical to requiremenis already imposed on servicers of such morigages. Small
servicers have been exempted from many of these requireiments as well.

2. What kind of analysis and coordination 1§ the CFPB undertaking to understand. the
aggregate impact of the Qualified Mortgages and Qualified Residential Morigages
{QRM) on the cost and availability of mongage credit? Is the CFPRB also taking into
account how the proposed tisk-weighting of mortgages and servicing rights in the Basel
I proposals by the Federal Reserve, FDIC and OCC will affect the mortgage market
before finatizing its QRM rulemaking?

Respanse

As stated above, the Burcau analyzed the potential impact of the QM rule on the cost and
availability of mortgage credit. Under the statute, the Bureau is not an agency that will be
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tinahizing or issuing either the QRM or the Basel I proposals. Therefore, conducting such
analyses in the context of the QRM rulemaking and the nsk-weighting of mortpages and
servicing rights in the Basel HI proposals by the Federal Reserve, the FDIC, and OCC are within
the purviews ol those other regulators rather than the CFPB.

3. In#s first annual report, the CFPR Ombudsman recommended that the CFPB review and
clarify what the enforcement attomey’s role during the supervisory examination is since
it may he caunsing institutions to be less willing to share information. When do you
expect the CFPB to act on this recommendation?

Response

The CFPB is currently reviewing its implementation of this policy, as reconimended hy the
Onsbudsman’s report.
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Questions for The Honorahle Richard Cordray, Director, Consumer Finaucial Protection
Burean, from Senator Coburn:

t. Currently, Federal Reserve provides for CFPB’s operating costs from the “comhined
earnings™ of the Federal Reserve System pursuant to Section 1017 of Dodd-Frank Wall
Sireet Reform and Consumer Protection Act. In his February 14™ testimony before the
Senate Banking Committee, Chairman Bernanke stated that a recen{ Federal Reserve analysis
estimated that the Federal Reserve might record losses of $40 billion and suspend
contributions to the Treasury for four years beginning in 2017 if inferest rates rise (o 3.8
percent fater this decade. If rates rise by another percentage point, the losses would triple,
according to the study. As a result, the CFPB would have to seek funds from Congress at
that time. If the CFPB does not intend to seek funds froni Congress at that time, please
explain how you plan to fund CFPB’s operations at that time? II the CFPB plans to seek
funds from Congress at that time, why 1s it not appropriate to subject the CFPB to
congressional appropriations process now?

Response

The Dodd-Frank Act authonzes the CFPB (o receive funding from the Federal Reserve in
amounts determined by the Director to be reasonably necessary to carry out the authorities of the
Bureau, up to capped annual {unding levels. The caps on the Bureau’s funding levels are
expressed as a percentage of the lotal operating expenses of the Federal Reserve System as
reported in its 2009 annual report and are thus fixed in amount af this time and going forward,
without being affected by any ongoing fiuctuations in earnings by the Federal Reserve,
Estimates by the Congressional Budget Office show the CFPB as having spending authority
derived from transfers from the Federal Reserve through the bucdget horizon. The Bureau is also
authorized to seek up to $200 million annually in additional appropriated funds from Congress if
deemed necessary, but the Bureau has no plans to seek any such appropriated funds at this time.
However, the Bureau will eontinue 0 submit an annual report {0 the House and Senate
Committees on Appropriations, as it did in July of 2012, and is happy to meet with any Memnbers
of Congress to discuss the Bureau’s budget.

2. At the hearing, you stated that the CEPB 1s appiying the Government Performance and
Resulis Act {GPRA} to show how the agency is justifying ifs spending. Please provide the
most recent GPRA teport. I no current GPRA report is available, then please provide any
intenim GPRA report.

Response
The Bureau's draft strategic plan under GPRA 1s publicly available on its website at

hitp: www. consumerfinance. gov/strategic-plan/.  We anticipate releasing a final version of the
strategic plan this Spring, along with updated budget and performance documents.
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3. A November 2012 sudit of the CFI’B by the Government Accountability Office (GAO}
revealed that of CFPB’s approximately $300 miiiion in obligations, $151 miilion was spent
on Contracts & Support Services, $134.2 million on Salary & Benefits, and $14.6 million on
other obligations. Moreover, total CFPB net costs for FY2012 for its three strategic missions
are as follows: $150.2 miliion for Supervision, Enforcement, Fair Lending and Equal
Opportunity; $56.7 million [or Consumer Education and Engagement; and $39.3 million for
Research, Markets and Repulations. Do you consider these breakdowns to be appropriate
and adequate? How do you anticipate then: changing over time”?

Response

Yes, the display of Fiscal Year 2012 obligations in the Financial Report of the CFPB for Fiscal
Year 2012 is a fair and accurate representation of spending by major program area.

The CFPB alse published quarterly updates on Fiscal Year 2012 spending. which are available
on the Bureau’s website {(inp/mwww.consumerfinance. gov/budger/). The additional detail
includes an accounting of spending by major budget catepory {object class) and division, as well
as a listing of major investments for Piscal Year 2012, In addition, as you inguired at the
hearing, all CFPB-awarded contractual obligations over the threshold of $3,000 are publicly
availabie at www. »saspending. gov.

The proportional breakdown of the Bureau’s spending is evolving over time. At the outset, most
funds were expended on contractual services (including significant payments to the Treasury
Department, which had initial statutory authority to stand up the new Bureau}, as the Bureau
began with smiall numbers of personnel and has gradually grown 1n staff and deveioped more
fulsome structares. Accordingly, the amount of contract services will diminish over time. The
proporiion of funds expended on different functions of the Bureau will continue to evelve over
thme, though it is likely that Supesvision, Enforcement, Fair Lending and Equal Opportunity will
always require the largest share of resources to be devoted to their work.

The CFPB received an unquaiified “clean” opirnion from the GAO on its Fiscal Year 2012
financial statements. GAQO also provided an unqualified opinion on the Burean's Fiscal Year
2011 financial statements. These opinions confirm that the CEPB has implemented effective
internal controis over the efficiency of operations, compiiance with laws and regulation, and
financial reporting,

4. The GAQO andit also revealed that in Fiscal Year 2012 the CFPB expended $39.3 million on
“Research, Markets & Regulation.” Yet, the audit did not provide a breakdown of spending
in each of these categories. What portion of that budget was spent on research and what
percentage on rute writing? Do you believe that the CFPB is spending adequate amounts on
research and magket analysis?
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Response

Of the $39.3 million obligated to support Research, Markets and Regulations, approximatey
19 percent supported Research activities while about 33 percent covered Regulation activiiies.
‘The Bureau is building its Office of Research and has and will continue to make investments in
these core functions to achieve the statutory purposes that Congress estabiished and assure that
its policy making is backed by rigorous, data-driven analysis.

5. Note 4 in the GAQ audit states that “fajmounts in the Civil Penalty Fund are immediately
available to CFPB and unider the control of the Director, and shall remain available untii
expended, for payments to victims of acuvities for which civil penalties have been imposed.
To the extent that such victims cannot be focated of such payments ate otherwise not
practicable, the Burean may use such funds for the purposes of consumer education and
financial lteracy programs.” The audit report aiso notes that “{dJuring fiscal year 2012, the
CFPB negotiated $340 million in redress payments made directly to harmed victims.
Additionally, the CFPB received $32 million from civil penalty settlements.” Please provide
detailed accounting for the amount contributed to and distributed from the Civil Penalty Fund
since its mception, including a detailed breakdown of how much money was expended from
the Fund to victims {as a lump sum} and how much money was distriboted for purposes of
consumer education and financial litetacy programs, inciuding a detailed list and amount {or
each such programs. Does the Bureau intend to use the funds from the Civii Penalty Fund to
pay for existing consumer education and financial literacy programs or 1o creafe new
programs?

Response

The CFPB received $32 million in civil penalties during Fiscal Year 2012. The CFPB received
an additional $14.1 million in penaltics shortly after fiscal year 2012 closed. These amounts
were reported in the Financial Report of the Consumer Financial Protection Bureau, Fiscal Year
2012 (Notes 16 and 173, available at htp://www.consumerfinance.gov/reports/financial -report-
of-the-cfpb-fiscal-year-2012/. Subscquent to the publication of the Financial Report. the CFPB
coliected an additional $35,001 in civil penalties in fiscal year 2013. No distributions have been
made from the Civil Pepalty Fund to date. The Bureau has been carefully proceeding o develop
an initial rule governing the process of distributing funds from the Civil Penaity ['und. The
Bureau wiil publish that rule soon and wil also request public comment.

6. In this report, the CFPB highlights that it spent $151 million on contracts and support
services for FY 2012, At the hearing, you stated that most of this cost is due to start-up costs
and maost of the contracts were with Treasury and other federal agencies. The report Lists
some but not all of the expenditures. In addition, US Aspending.gov only lists $58 million in
contracts by the CFPB. Please provide a complete hist of contracts the CFPB has entered into
for FY 2012 and FY 2013, including the amount of the coritract and whether the contract was

30
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a “sole source™ contract or done through a public request for bid. For the contracts identified
as sole source, please submit adl justifications and contract amounts.

Lists of the contracts that the CFPB has entered inio for Fiscal Year 2012 and Fiscal Year 2013,
including the amounts, are attached as Attachments B and C. Attachment D identities the
contracts fisted. in Attachments B and C that were sole source, and the justification for each.

7. The report shows that the CFPB grew from 214 employees in the third quarter of FY 2011 to
nearly 1000 employees by the ead of the FY 2012, There has been some criticism that the
CFPB is paying some employees very high salaries. How many people are eniployed
currently by the CFPB? Please provide the number of employees who eam more than
$125,000, $136,000 and 3200,000 respectively.

Response

The Dodd-Frank Act requires the CFPB’s pay and henefit programs to be comparable to those of
tbe Federal Reserve Board and other federal financial regulators. In compliance with the Taw,
and following accepted salary administration practices, pay for CEPB empioyees is based on the
skilis. experience, and qualifications of the individual being hired, the position for which they are
being hired, and the relevant pay band. As of February 23, 2013, the CFPB bad 1,131 employees
on board. Of these, 484 (43 percent) earned niore than $125,000; 300 (27 percent) earned more
than $150,000; and 39 (5 percent) earned more than $200,000 per year.

8. How many economists does the CFPB hire? How many economists work on economic
analyses pursuant (o ruiemakings vndertaken by the agency?

Response

The CEFPB has 20 PhD economists in its Office of Research af present. The number of
economists working on analyses for rolemmakings varies over time and depends on the number of
rulemiakings in process.

9. The report states that the CFPB has speat $150 miliion on Supervision, Enforcement, Fair
Lending and Equal Opportunity. Pleasc provide a detailed breakdown of how the monies are
being allocated. Are any of these monies being used for data collection? Are any of these
monies used 1o hire contractors, and il so, please list the contracts and amounts?

Response
The $150 million in costs allocated to Supervision, Enforcement, Fair Lending and Equal
Opportunity tepresent both direct costs of that division as well as indirect costs. The indirect or

centralized costs include certain adniinistrative and operational services provided centraily to
other Divisions {e.g., building space, uiilities, and IT-related equipment and services).
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Direct costs for the Supervisiosn, Enforcement, Fair Lending and Equal Opportunity division
were approximately $77 million. Of this amount, approximately $60 million was spent on
personnel and approximately $9 milkon on travel and transportation. The remaining $8 million
was spent on other contractuai services. In order to fulfill the CFPB’s statutory purposes and
objectives, mciuding s obligations to assess compliance with Federal consumer financial
protection laws and to menitor consumer financial markets, it is necessary for the Bureau to
acquire and analyze qualifative and quantitative information and data pertaining t© consumer
financial product and service markets and companies. For vour information, we have attached as
Attachment B a detailed histing of all contracts and interagency agreements that the CFPB
entered into in Fiscal Year 2012, including for goods and services supporting the Supervision,
Enforcement and Fair Lending aad Equal Opportunity function. Detailed snformation about each
contract, including the vendor, description of service, and value of the contract, is also available
at usaspending.gov.



k. [ appreciate your response to my previous QFR on the definition of rural in the QM rufe.
My ongoing concem is related W balloon loans, which are made primarily in rural areas, but it is
not necessarily the geography that drives the need for these foans. Instead, the drivers are certain
borrawer or property characieristics - things such as a lack of comparable appraisals or
borrowers with an ability to repay but short credit history, Tlhiese characteristics make the loans
ineligible for securitization and must be held in portfolio. Banks use halloons to extend credit to
horrowers who would otherwise not be able (0 get a loan. Wil vou consider amending the ruie
to focus on these characteristics rather than limiting the QM status to oniy smail banks in a
narrowly detined rural area?

Response:

In crafting the ability-to-repay rule, the Bureau was very conscious of the role that
community-based credifors play m providing credit to consumers who might not otherwise be
able to obtain miortgage credit because of characteristics that make such credit ineligible for
securitization. The Bureau 1ssued a proposal concurrent with the tule to create a new category of
qualified mortgage for certain loans held in porifolio by such ereditors. The proposatl is not
imited by geography, but rather would apply to all creditors with less than 32 billion in assets if,
along with their afTilbates, they miake 500 or fewer [irst-lien mortgage loans per year. The loans
would be subject to certain restrictions on features and the amount of points and fees, hut they
would not be subject to a hard limit on the consumier's debt-to-income (DTT) ratio so long as the
creditor considered DT or residual income tn underwriting the loan, among other underwrniting
criteria. Eligible loans would generally have to be beld in portfolio for three years, subject to
certain exemptions.

The Bureaw carefully considered whether (0 make bailoon Ioans by this broader group of
small creditors ehigible for the proposed new catepory of qualified mortgages. It is important to
note that Congress had specifically addressed how to wreat baitoon loans in drafiing the Dodd-
Frank Act. The statule categorically prohibits bailoon loans from being qualified morteages.
except to the extent, if adopted by the CFPB, that such loans are made and held in portfolio by
creditors operating predominantly in rural or underserved areas that meet origination thresholds
and other criteria set by the CFPB. We were also conscious of the fact that balioon loans are
potentially more risky for consumers than loans that extend for a 15- or 3(-year term.
Accordingly, the proposal encompassed adjustable-rate mortgages and fixed-rale mortgages, but
not balloon loans by small creditors.

We are in the process of evaluating the conunents received in response to the proposal
and continuing to research the reasons why smail creditors structure particular mortgages as
balioon Joans rather than adjustable-rate mortgages. We are also evalvating comments received
in response to a specific question in the proposal regarding whether there s a need for fransition
miechanisms for existing balioon loans that may end soon after the new rufe takes effect. We
cannot prejudge the outcome of the further rulemaking process bug do take access-to-credit
concerns seriously, as evidenced by the proposal and various parts of the Tinal mle.
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Ouestions for The Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau [rom Ranking Member Crapo:

t. At the hearing, you testified that the CFPB has many different oxechanisms for collection of
iending and credit data including: 1} purchasing data from vendors, 2) collecting data pursuant
to examination and supervisory authority, 33 collecting data from the CFPB’s National Monigage
Database, and 4} collecting data from consumers’ sabmissions to the CFPB’s Consumer
Complaint Database. Are there other ways that the CFPB collecets data to compile its Big Data?

Response

The phrase “Big Data” is generally used to refer to the vast amounts of personally identifiabie
information that 18 available with respect to individual consumers as the result of modern
technolngy. The Bureau is not invelved in such “Big Data” coliection. To the contrary, except
with respect to complaints {where consumers must provide their identity in order o allow the
complaint to be investigated), the Bureau generally does not obtain any personally identifiable
information. Rather, we secure anonymized data to enable us to assess compliance with Federal
consumer financial laws and risks (o consnomers in consumer finaneial markets.

To date, the Bureau has received data through each of the channels you mention: purchasing
data from vendors, collecting data from supervised entities, and gathering data as part of the
consumey complaint process. The Bureau also collects publicly available datasets, such as
Census demographics, that are relevant fo the Burcan's work.

In some contexts, [irmis have voluntarily submitted data that the Bureau requested. For example,
in connection with the Private Student Loan Report required by section 1077 of the Dodd-Frank
Wall Street Reform and Consumer Financial Protection Act (Dodd-Frank Act), the Bureau met
with major participanis in the private student loan industry and offered them the opportunity o
provide data on several of the sixteen questions that Congress required the Bureao to answer by
Juiy 21, 201 1. Nine lenders voiunteered to provide their existing datasets to a single vendor that
they selected. This vendor combined those data into a single database that did not inciude the
identities of borrowers ot lenders. This mechanism was an efficient way for the jenders and the
Bureau to develop answers to Congress’ questions.

Congress aiso authorized the Bureau, in Section 1022¢e)X4) of the Dodd-Frank Act, to coliect
information regarding the organization, business conduct, markets, and activities of covered
persons and service providers. The Dodd- Frank Act authorizes the Bureau to gather this
information from a variety of sources and using various methods including surveys. Information
gathered in this way from covered persons would be suhject o the protections that the Burezu
affords to confidential supervisory mformation.

2. At the end of the hearing, you stated that you would supply me with the {egal analysis about
the CPFB’s process for Big Data? Please provide any and all legal analyses undertaken hy
CFPB staff and ontside eounsei hired by the agency regarding itz Big Data collection.
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Response

Ag stated above, the Bureau is not engaged in “Big Data” collection. Rather. we are undertaking
targeted colections of generally anonymized data to further our statutory purposes.

The Bureau has not retained outside counsef to analyze the issues about which you inguire but,
as explained below, the Bureaun’s staff has determined that we have the authority and indeed the
obligation to gather and utilize data 1 order to do the work that Congress has directed us 0
perform.

With respect to the market-monitoring activities that I discussed at the hearing, we believe that
such mformation is essential for the Bureau to have a deep and thorough understanding of the
markets we regulate. Congress recognized this by explicitly directing the Burgau to “monitor for
nsks to consumers in the offering or provision of consumer financial products or services,
including developmenis in markets for such products or services.” 12 U.S.C. 5512(c)(1}. To
carry out this directive, Congress authorized the Bureau to “gather and compile information [rom
a variety of sources™ including, without imitation, information obtained in the course of our
supervisory work, consumer complaints, surveys of consumers and market participants, and
review of available databases. 12 U.S.C. 3512(c¥4¥B)i). Congress aiso authorized the Bureau
to require covered persons and service providers to provide information “necessary for the
Bureau to fulfill the monitoring, assessment, and reporting responsibifities iniposed hy
Congressf,]” subiect to the limitation that the Bureau may not use this authority “for purposes of
gathering or analyzing the personally identifiable financial information of consumers.” 12
U.S.C. 3512 @B 3(Cy.

Puorsuant to {2 U.S.C. 5512(c} 6}, the Burean has pubiished rales regarding the confidensial
treatment of information it collects pursuant to its various authonties, includg its market-
monitoring authorities. Under these rules, “information provided to the {Bureau} by a financial
institution to enable the {Bureaul to monttor for risks o consuiners in the offering or provision of
consumer financial products or services” is included within the definition of “confidential
supervisory information.” 12 C.F.R. 1070.2()(1)}iv}). As with all confidential information of the
Bureau, the internal dissemination of confidential supervisory information s Iinited to those
employees to whose duties the infornmation is relevant, and the external dissemination is strictly
lirmied to certain specified instances. 12 CFR 1070.41{a). The Bureau’s niies permit the
disclosure of materials derived from confidential supervisory mformation {e.g., repoits to
Conpress), but only “to the extent that such materials do not identify, either directly or indirectly,
any particular person 0 whom the confidential information pertains.” 12 CFR 1070.41{c). The
Bureau believes this Hmitation is consistent with Congress” direction to “lake steps to ensure that
proprietary, personal, or confidential conswmer information” protecied from disciosure by law is
not made pubiic. 12 U.S.C, 5522(c}8).

In addiion, the Bureau 18 subject fo generally applicable laws governing its cellection, use, and
dissemination of personaily identifiabie information, such as the Privacy Act, 5 U.S.C. 352a.
Among other things, the Privacy Act requires the Bureau to “maintain in its records only such
information ahout an individual as is relevani and necessary to accomplish a purpose of the
agency required to be accomplished by statute or by executive order of the President,” and
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peneratly prohibits the maintenance of records describing how an individual exercises his or her
rights under the First Amendment to the Constitution, 5 U.S.C. 552ae)(1}, (7). Pursuant to the
Privacy Act, the Bureau has issued a System of Records Notice {SORN) that governs its
collection and treatment of records in support of its market-monitoring function. See System of
Records Notice for CFPR.022—Market and Consumer Research Records, 77 Fed. Reg, 67802
(Nov. 14, 2312}, In this SORN, the Bureau makes clear that “[ijn most cases,” the records
subject to this SORN “will not coniain personal identifiers,” and that research and analysis will
only be performed on de-identified data, Id,

3. Does the CFPDB differentiate data it obtains through its supervisory authority from data
collected vis-a-viy different authority, and if so, how? Are there internal firewalls for storing and
using censumer data CFPB collects for supervisory, enforcement, research and regutatory
purposes? Can the CFPB use the Big Data it collects for multiple purposes?

Response

The Dodd-Frank Act tasks the Burean with various missions that are distinct and yet interrelated
it that information which the Bureaw generates or obtains in fulliliing one of its missions, such
as responding to consumer complainis, may be relevant to and inform the Bureau’s work in
fulfilling 1ts other missions, such as supervision and faw enforcement. Generatly, Bureau
employees niay use information that the Bureau generates or obtains to the extent that such use is
relevant fo the performance of their duties. The Bureau manages its data in accordance with the
authorities vader which it is coliccted and in compliance with applicable law, iacluding the
Bureau's regulations on handling of confidential information, 12 C.F.R. Part 1070,

The Bureau does distinguish between ditferent categories of information that it may generate or
obtain. Tbe Dodd-Frank Act and other statutes impose cerfain restrictions on the Burean’s use of
information, and those restrictions may depend on the nature and sources of the information.
Furthermore, the Burean’s regulations, at 12 C.E.R. § 1070.40 ef seq.. vestrict the circumstances
in which the Bureau may disseminate internally, share with other agencies, or disclose to the
public certain categories of confidential mtormation, inciuding confidential supervisory
information, confidential investigatory informiation, and consumer complaint information. To
the extent that the Burean obtains confidential information from other agencies, the Bureau’s
agreements with such agencies miay also restrict the Bureau’s use of the information.

4. In your testimony, you mentioned that the CFPB needed to undertake a Big Data collection to
help for economic and statistical analyses for rulemakings, Can data collected under CFPB’s
supervisory authority be used for rulemaking purposes related to the practices of the institutions
being examined?

Response
The Burean is authorized to examine and require reporis of supervised institutions for several

purposes, including assessing risks to consumers in the consumer financial marketplace.
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Accordingly, the Bureau utilizes supervisory information both to assess compliance with Federal
consumer financial law and, when appropriate, to assist the Burean in research 12 US.C,
5514(b3(13, 3515(b} 1), 5512(c)4HB).

5. Daoes the CFPB inform 1astitutions being examined for supervisory purposes when data are
coliected for purposes unrelated to the exam?

Response

The Bureau has informed industry and the public at large that it does have authority to use its
supervisory requests to obtain information to assess compliance with consumer financial faws,
aboui the activities and compliance systems or procedures of supervised entities, and detect and
assess risks to conswmers and markets [or consumer financial products. See Dodd-Frank Act
§31024(bX 1Y and 1025(b¥1). The Bureau does not collect data that is unrelated to these
purposes.

6. How does the CFPB plan to utilize the Big Data if collects 1a each of the following areas; {1)
research and analysis, (i1) supervision, (i1i} enforcement, and (v} regulation?

Response

Congress has provided the Burean with several tools for gathering information, including
through examinations, civil investigative demands, publicly available sources, consumer
complaings, and through the Section 1022(c}{4) authority discussed above.

Data collected using one of these teols may be relevant 1o both the function for which it was
coliected and another related function.

For example, one of the Bureau’s primary functions is to collect, investigate, and respond o
consumer complaints. Although the Bureau receives complainss in the conrse of perfonming this
function, the complaints, and the data detived from them, also suppost other Burean functions,
inciuding, for example, its consumer education function and its supervisory and enforcement
functions. Similarly, data the Bureau gathers in examining institutions for purposes of detecting
risks to consumers and to comswmet financial markets will also often help the Bureau tulfiil
Congress” directive that it monitor the markets for risks to consuniers.

The Bureau utilizes the data it possesses Tor empirical apalyses such as those included in our
reports on private student loans (which relied entirely on anonymized data provided voluntarily
to the Bureat by a number of lenders) and payday lending and deposit advance (which relied
principally on data coliected through supervisory exams). These analyses may include
descriptive tabulations in addition o more formal econometric modeling, which together,
suppori the Bugeau’s mission to understand consumer financial markets; to monitor [or risks 10
consumers in the offening or provision of consunier financial products or services; and niore
generally to [ollow developmenis in markets [or such products or services. These data and
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analyses also support policy development, including rulemaking and any related considerations
of the benefits, costs and impact of particular rules.

The Bureau utilizes data—including data gathered during examinations, conswmer complaints,
and publicly available data—to prioritize its supervisory activities and o examine institutions’
compliance with Federal consumer financial law, their compliance programis, and the visks their
activities pose to consumers. The Burcau also uses information for enforcement purposes, such
as assessing possible violations, evaluating the scope of coasumer harm from such violations,
and determining enforcement strategies.

7. If consumer data is used in fuinre rulemakings, will the CFPB explain in the rule what data it
used and how such Big Data improved 1ts analysis and the ruiemaking process? Wil CFPB
provide sufficient information and necessary data in future rulemakings to allow the public to
reach the same conclusions as the Bureau through independent analysis?

Response

As an evidence-based agency, the Bureay seeks to gather data (o inform the rulemaking process.
Pursuant to the Administrative Procedure Act, the Bureau generaily provides notice to the public
regarding such data when it considers using them in notice-and-comment rulemaking. In some
cases, confidential data are the best source of information on a given topic. In such cases, CFPDB
works to provide as much information o the public as possible, consistent with its obligations to
maintain confidentiality.

An example of our approach is the mlemaking to implement Dodd-Frank Act requirements
concerning assessment of consumers’ ahility to repay mortgage loans. where the Bureau received
additional {oan-level data including, debi-to-incomse ratio information, from the Federal Housing
Finance Agency in the course of the ruleniaking regarding performance of loans purchased or
guaranteed by Freddie Mac and Fannie Mae. The Bureau thess reopened the conument period to
provide natice to the public of the new data, t0 seek comment on its use, and to seek additional
data particuiarly regarding performance ot loans held in portfolie. In the preamble to the final
rule, the Bureaw then explained the results of the data analysis and how it impacied the Bureau’s
thinking about key issues in the rulemaking.

8. Will the Bureau make it consumer Big Data coflection available to researchers, consumers or
others, as it has with the information in the Consumer Complaint Database? What information
regarding its Big Data, if any, will the CFPB make public, and when?

Kesponse
The Dedd-Frank Act in some instances requires and in other instances authorizes the Bureau to
make information public, to report it to Congress, or to share it with other agencies. Whenever

the Bureau makes information public, reports it, or shares it with other agencies, the Bureau
takes appropriate steps, consistent with applicable statutes, regulations, policies, and agreements,
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to protect any confidential information, inciuding personally identifiabie information in those
rare instances in which the Bureau collects such information, confidential commercial
information, supervisory information, law enforcement inforsmation, or confidential imnformation
that the Burean has obtained from other agencies.

9. How many financial institutions have been asked to provide consumer data to the CFPB, and
how many of them are cusrently doing s07 How many customer accounts is the CFPB following
on a morithly basis with respect to Big Data 1t collects from data purchased from vendors, data
colieet [rom supervisory requests and examinations, from the CFPB’s National Mortgage
Database and from the data furnished by consumess to the CFPB’s Conswumer Complaint
Database?

Response

Most of the data that the Bureau has gathered directly from institutions has been as part of the
supervisory process. Information about the nuniber of institutions from which the Bureau
receives data through the exercise of its supervisory authority is confidential supervisory
information. Information about the number of accounts about which the Bureau receives data
through exercise of its supervisory authority is aiso confidential supervisory information. For the
Bureau's report on student loans, nine fenders voluntarity submitted data. The Bureau i1s not
tracking individuals” loans.

Regarding ongoing data effosts, the National Mortgage Database is based upon a de-identified
sample of five percent of mortgages in the United States. Similarly, the Bureau’s purchase of de-
identified credit repont data includes a sample of roughiy four percent of consumers. These data
are renewed monthly so changes in the market can be considered for research and policymaking
and each npdate of the data is anonymous.

Regarding data furnished by consumers when submitting complaints to the Bureau, the Bureau
received approximately 91,000 consumer complaints between January 1, 2012, and December
31, 2012, Intotal since beginning to accept complaints on July 21, 2011, the Buseau has
received approximately 156,000 consumer complaints. A summary of the Bureay compiaint
process and related data can be found in the Bureau’s most recent Semi-Annual Report to
Congress {available af http:/iwww ConsumerFinanee. gov/reporis/semi-annual-report-2/3,

10, At the hearing, you mentioned that the CFPB purchases data from Argus. Please name all of
the outside, third party vendors and contractors and their subcontractors used for the coliection of
Big Data.

Response

The Bureau does not purchase data from Argus but rather confracts with Argus to maintain data
coliected by the Bureau through its supervisory processes.
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The following other contractors {and subcontractoers) are used for the coliection of data by the
Bureau;

o Argus Information and Advisory Services LL.C (Transunion is a subcontractor)
o Blackbox Logic LLLC {no subcontractors)

o Clarity Services Inc (Experian is a subcontractor. )

Corelogic Information Soiutions Inc {no subcostractors}

Experian {no subcontraciors}

]

0

11. How many pieces of information {data points) has the CFPB collected to date? How many
pieces of information {data poinis} 15 the CFPB collecting on a monthly basis?

Response

The Bureau has purchased two commercially avatiable datasets, widely used by regoiators,
investors, and other private eniities, regarding mortgage loan performance. Those datasets
contain ficids that describe some ot the basic characteristics of the loan, and on 2 monthiy basis,
the performance of the lean. These data do not contain personally identiftable information.

As part of the National Mortgage Database and the credit record procurement, the Burean is
obtaining all of the data elements coilected by the credit bureaus wills respect to the records in
the panel other than efements that reveal PII such as name or address or social security

number. Additional data elements will be appended to the NMDB from other data sources such
as HMDA; the number of such data elements is still being developed.

For the credit card database coliected under our supetvisory authority, we are collecting a subset
of the data elements maintained by the participating issuers. These data do not contain
personally identifiabie information.

12, Currently, we are aware that the CFPB is colleciing data on mortgages, home equity lines of
credit, credit cards, checking accounts, overdrafts, student lending (private), student lending
{government}, and deposit advances. What other areas does the CFPB collect, or plan to coliect,
consunier daga?

Respanse

As noted, the CFPB collects data on mortgages and credit records; we have done one-time data
collection with respect to other products {student loans, payday, and checking accounts). As part
of our ongoing supervisory work, we will, in the normal course of examinations, collect data
from individual institutions in order to assess compliance with consumer financial laws, obtain
information about the activities and compliance systems or procedures, and detect and assess
nsks to consuimers and markets for consumer financial products.

Page 7 of 11



The Consumer Financial Protection Bureau’s Semi-Annual Report to Congress
April 23, 2013

13. 15 the data coilected. mn the course of CFPR’s supervision duplicative or overlapping with
data coliected by the institutions’™ prudential reguiators?

Response

Sections 1024 and 1025 of the Dadd-Frank Act directs the Bureau to coordinate its supervisory
activities with those conducted by the prodential regulators and the Staie bank regulatory
authorities in order to minimize regulatory burden. The Dodd-Frank Act alsoe requires the
Bureau to use, to the extent possible, reports that have been provided or reguired to have been
provided to a Federal or State agency and information that has been reported publicly (see
Section 1024¢hy; 1025(b)).

The Bureau and the prudential regutators entered into a Memorandum of Understanding on
Supervisory Coordination {MOU} on May 16, 2012, in order to facilitate this coordination of
supervisory activities {available ar

http://files.ConsumerFinance. gov/A/201200_CEFPB_MOU _Supervisory Coordination.pdf).
Section IV of the MOU commits the Burean and the prudential reguiaiors, as part of the
reairement that examipation be conducted stmuitaneously; to sharisg with each other any
information requests sent to covered institutions refating to covered examinations. Section V
reiterates the requirement of Section 1325 of the Dodd-Frank Act that the Bureau will, to the
fuliest extent possibie, use reports pertaining to a covered institution that has been provided or
required to bave been provided to a Federal or State agency, and information that has been
publicly reported.

The CFPB’s Supervision and Examination Manual {available at

hetp://files. ConsumerFinance. gov/A7201210_cfpb_supervision-and-examinaiion-manunai-v2,pdf)
expiains how examiners are to scope examinations. In accordance with the requirements of the
Dodd-Frank Act, the Manual directs exaniiners to gather as much information as possible from
within the Bureau, other regulatory agencies. and third-party public sources.

14. Please provide copies of all contracts that the CFPB has with outside, third party vendors
and contractors and their subconiractors engaged in or involved in any capacity with the
Bureau’s Big Data collection of consumer information.

Response

Attached are contract copies (and modifications) for the prime contractors idengified in the
response to Question 10. Copies of subcontracts are ot available since those agreements are
between the prime confractor and their subcontractor.

o Areus Information and Advisory Services LLC (5 attachments)
o Blackbox Logic LLC (7 attachmenis)

o Clanty Services Inc (4 attachments)

o Corelogic Information Solutions Inc (3 attachments)
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o Experian (4 attachmenis}

Please be aware that the documents provided are cosntractual documents that may contain trade
secrefs andl/or proprietary or conlidential information of private entities. The companies should
be consulted before any of this information is released publicly to avoid possible competitive
harm to these private parties.

15. Please provide a copy of a representative data request that the CFPB has sent to financial
institutions and others mvolved in the Burean’s consumer data collection efforts,

Response

“Any communications between the CFPB and a supervised financial institution or a Federal,
State, or foreign government agency refated (o the CFPB's supervision of the institution” is
“confidential supervisory information™. 12 CER. §1076.2 (i} 1). Consequently, specific
supervisory requests for information are subject 0 the prohibition against disciosure of
confideatial supervisory information set forth in 12 CFR. §1071.41.

However, the Bureau uses a number of standard form information requests as part of its
examinations. See “Compliance Management System Information Request,” attached.
Examiners niodify these requests to customize them to the particular institution. In the
nformation request, examiners are instructed to specify the review period and the information or
documentation required, in order to reduce the burden on the institution and avoid receiving data
not relevant io the examination. Ser page 6 of the CFPB’s Supervision and Examination
Manual, Examinations (“Prepare and Send the Information Request™) (available at

hitp:/ffiles. ConsumerFinance. gov/f/201 210 _clpb_supervision-and-examination-nianoal-v2.pdf}.

The Bureau ayoids receiving personally identifiable mformation whenever possible, The Bureau
protects ail confidential supervisory information in accordance with the regulation governing the
Bureau’s handling of confidensial information, 12 C.F.R. Part 1070.

16. Has the CFPB conducted any cost-benefit analysis to determine the cost of the data
collection reguests and production on the institutions? Has the CFPB solicited feedback [rom
any mstituiions about the cost of these data collection requests and production?

Response

The Bureau does not conduct an explicit cost-benefit analysis of supervisory data requests made
m support of the examination function, as those requests are tailored to be consistent with the
scope of information appropriate to carry out the purposes of supervisory activity, Pursuant to
seetions 1024¢b} and 1025(b} of the Dodd-Frank Act, the Bureau coordinates its examinations
with the prudential regulators and the State bank regulatory authoritics: and, to the extent
possible, the Bureau uses reports provided or required to be provided to Federal or State
agencies. Both practices tend to reduce the cost of supervisory activities. The Bureau also
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routinely discusses its supervisory information requests with supervised entities in advance in
order £0 make the best use of existing data formats and content, decreasing the burden to
supervised entities of providing information requested by the Burean. These inferactions provide
insight about how to acquire information efficiently.

On occasion, the Bureau has aiso obtained data outside the supervisory process. The information
has all been provided on a voluntary basis, and the Bureau believes the companies that provided
this information attempted to do so in an efficient and cost-effective manner. Fog example, in
connection with the Private Student Loan Report required by sectzon 1077 of the Dodd-Frank
Act, the Bureau met with major participanis in the private student loan indusiry and offered them
the opportuniiy to provide data on several of the sixteen questions that Congress required the
Bureau to answer. Nine ienders volunteered o provide their existing datasets to a single vendor
that they selected. This vendor combined those data into a single database that did not include
the 1dentities of borrowers or lenders. This mechanism was an efficient way for the lenders and
the Bureau 0 develop answers fo Congress’ questions. Both the Bureau and the {enders continue
o utiiize that dataset to provide information to the public, to Congress, and to regulators about
that industry.

In some instances, the Bureau has requested fisancial institutions to provide a randem sample of
de-identified records rather than a full file. Sampling may add some cost to the financial
mstitution but reduces the cost to the Bureau in handbing larger files. In other instances,
especially those involving ongoing data collections, the Bureau has determined that it would be
more cfficient for the finaneial institution to provide a full, de-identified file to the Bureau rather
than requiring that sampling frames be created each time new data is provided.

17. In your testimony, you cite that GAO conducts an annual audit of the agency. Does the
GAQ specifically audit the Big Data collection undertaken by the CFPB? Does GAO audit the
specific contracts of the outside, third party vendors and their contractors hived by the CFPB for
the collection of Big Data? Does GAO conduct any peer review of any research done using the
Big Data?

Response

‘The GAO has not conducted an audit focnsed on the specific subject of data collection by the
Bureau or Bureau contracts for such collection. However, the GAQO’s and Inspector General’s
audits and evaluations of the Bureau’s budget, information secunty, and impiementation of the
Dodd-Frank Act, among other subjects, address myriad aspects of the Burean’s contracting and
information collection, storage and usage activities. The GAQ has not conducted any peer
review of Bureau research, to the Bureaw’s knowledge.

18. The CIFPB issued a rule with regard fo remitiances to foreign countries last year, which the
Bureau has updated on a couple of occasions since its tssuarice. The final rule on remittances
contains a specific error resolutions procedure for remittance transfers, However, a recent blog
posting by the Bureau suggested the CFP'B will begin accepting consumer complainis on money
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transfers without distinguishing between foreign and domestic transfers. s the biog posting a
change in direction for the Bureau? Does the Bureau consider posting 1o tts blogs as regulatory
ewidance or just an informational venue? Has the Bureau reached out to the industry to inguire
what effect such biog postings have on the industry practices?

Kesponse

Section 1073 of the Dodd-Frank Act amends the Electronic Fund Transfes Act 1o add a new
Provision governing renitttances to foreign countries. One part of that amendment requires
remitiance transfer providers to resolve certain errors raised by consumers with respeci to such
remiftances, Anocther part of the amendment requires remittance transter providers (o inform
consumers of their rights concerning error resolution and of the Bureau’s contact information,
mcluding its toll-free consumer compiainis number. The Burean has 1ssued unplementing
regudations as required by § 1073 {the “Remittance Transfer Rule™).

Separately, § 1013(b}3) of the Dodd-Frank Act establishes within the Bugreau ™, .. a unit whose
functiens shall include establishing a single, toli-free telephone number, a website, and a
database or utilizing an existing database to facilitate the centralized collection of, moniforing of,
and response to consumer complaints regarding consumer financial products or services.”
Collecting, investigating, and responding to consumer complaints are infegral parts of the
Bureau’s work.

In March 2012, the Bureau began accepiing compiaints about many types of bank and credit
union products and services. includiig domestic money transiess and money transiers that wall
guaiify as “remittance transfers” under the Remittanee Transter Rule when it takes effect on
October 28, 2013, as well as the wide range of other types of products and services that these
institutions offer, such as checking accounts and loans. In Aprii 2013, the Bureaun launched a
money transfer-specific compliaint form fo accept complaints concerning entifies other than
banks and eredit unions about domestic money transfers, as well as transfers that will qualify as
“remittance transfers.”

The purpose of the blog posting dated April 4, 2013, and titled “Now accepting money transfer
complaints” {available ar htp://'www.ConsumerFinance. gov/blogmow-accepting-money-
transfer-complaints/), was 1o announce o consumers that the Burean was now accepting these
types of complaiats through a dedicated complaint form, The biog provides consumiers with a
iink to the form and lets them know what information they should have avaiiable before
submitting a complaint. The blog post does not represent a change in direction for the Bureauv; it
is consistent with our use of the blog to engage and inform the public about Bureau activities and
is not infended as legal guidance.

The Bureau has engaged and will continue to engage with industry reparding its intake of money
transter compiaints and welcomes feedback regarding the blog post. Similarly, the Bureau has
reached out to industry and will continue o do so regarding the impact of the Remittance
Transler Rule.
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Ouestions for The Honorable Richard Cordray, Director, Consumer Financial Protection
Bureau [rom Senator Menendez:

t. I held a hearing this month looking at some of the mortgage servicing abuses and the
settlements that resulted. 1 was pleased (o see the CFPB adopted new rules related to mortgage
servieing standards in January 2013, T have long advocated for increasing consumer protections
on borrowers before foreclosures, encouraging loan modifications, eliminating dual tracking,
placing limits on foreclosure fees, and creating an appeals process for those denied 1oan
modifications as well as a mediation progran. Can you detail some of the specific requirements
as they relate to:

o Morigage servicers providing information about mortgage loss mitigation options
to delinquent borrowers?

o Establishing policies and procedures for providing delinquent horrowers with
confinuity of contact with servicer personnel capable of performing certam
functions

Response

The mortgage servicing rules issued by the Bureau provide protections that scek {o ensure that
troubled borrowers receive a fair process to avoid foreclosure wherever possible. Most notably,
the morigage servicing rules include resirictions on the process of “dual tracking™; i.z., the
consideration of a borrower for a loss mitigation option while pursuing a foreciosure

process. The rules further include requirements for evaluating timely and complete loss
mitigation appiications for loss mitigation options.

Even before the oss mitigation evaluation occurs, however, the Bureau has adopied
requirements that will assist botrowers with the process of understanding and applying for loss
mitigation options. First, the mortgage servicing rules include “early infervention” requirements
that apply early in the loss mitigation process. The rules require servicers to reach out to
borrowers about loss mifigation options early in a deiinquency. Specifically, servicers are
required to make good faith efforts to establish live contact with a delinquent borrower not later
than the 36™ day of a borrower’s delinquency and promptly inforni such borrower ahout the
availability of loss mitigation options if appropriate. Further, not Iater than the 45" day of
delinquency, a servicer must provide a writien notice io the borrower that includes, among other
things, 1aformation about any loss mitigation aptions availabie to the borrower and bow to appiy
for such options, information about contact personnel assigned to assist the borrower. and
information regarding other resources that may be avaiiable to assist the borrower with loss
mitigation options, such as housing counselors or organizations.

This is designed primarily to encourage delinquent borrowers to work with their servicers to
identify their options for avoiding foreciosure. The Bureau recognizes that not ail delinquent
borrowers who are contacted by their servicer and reccive a writien notice will respond to the
servicess and pursue available loss mitigation options. However, the Bureau helieves that the
notices will ensure, at a mininwun, that all borrowers have an opportunity to do so at the early
stages of a delinquency,
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That 1s just the begmning of the process. The Bureau’s ruies further require that servicers must
have pelicies and procedures in place to provide delisnquent borrowers with direct and ongoing
access—the term of art is “continuity of contac{™to personnel who are responsible for heiping
struggling bogrowers, Such personnel must be assigned to assist a borrower by the fime the early
intervention written notice is provided, and in any event, no iater than the 45% day of a
borrower’s delinquency. The servicer’s policies and procedures must be reasonably designed to
ensure that such personnel are abie to provide information to the botrower about avaitable 1oss
mitigation options, the application process for such oplions, the stafus of any loss mitigation
appiication submiited by a borrower, any applicable loss mitigation deadlines, and when a
foreclosure process may begin. Further, the servicer’s policies and procedures must be
reasonably designed to ensure that such personnel have access to a complete record of the
hotrower’s payment history and information provided by the borrower regarding loss mitigation,
that such personmel are able to provide this infornsation to servicer personnel responsible for
evajuating a borrower for loss mitigation options, and that such personnel can provide a
horrower with information about the procedures for submitting a written notice of erros or
information Tequoest.

2. InJune 2012, the CFPB anncunced that it wonid be the first federal financial reguiator to
share with the public individual consumer complaint data. They are accepting consumer
complaints in many arcas, including checking accounts, savings accounts, CDs. credit cards,
credit reporting, money transfers, mortgages, student loans, and consumer ioans. How many
complaints has the CFPB recesved from consumers so [as about mostgages, credit cards, banks,
debt collection, and other financial services? How many of those are being resolved
successfully, and in what ways?

Response

The Bureaun began accepting consuwmer compiaints about credit cards on July 21, 2011, The
Burcau now also accepts complaints related to mortgages, hank accounts and services, privats
student loans, other consumer loans, credit reporting, and nioney transfers.

From July 21, 2011 through February 28, 2013, the Bureau received approximately 131,300
consumer complaints, inciuding approximately 30,600 credit card complaints, 63,700 mortzage
complaings, 19,800 bank accounts and services eomplaints, 4,600 private student loan
coniplaints, 4,100 consunier loan complaints, and 6,700 credit reportisng complaints. The Bureau
has received some money transfer complaints through the bank accounis and services intake
form. In April 2013, the Bureau mtroduced 4 money transter-specifie intake form. Data from
those complamts is preliminary. Data are also not available about debt coliection or payday
complaints because the Bureau does not accept these complaints at this time. The Bureau,
however, continues to work oward expanding its complaint handling capacity to include otler
products and services, such as payday loans and debt collection.

More than 109,200 complaints {83 percent of complaints) received as of February 28, 2013, had
been sent by the Barcau to companies for review and response. The remaining complaints had
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been referred to other reguiatory agencies {11 percent}, found to be incompiete {3 percent), or
were pending with the consumer or the Bureau (3 percent), Companies had already tesponded to
approximately 104, 100 complaints or 95 percent of the comiplaints sent to them for response.
Consumers had disputed approximatety 19,600 company responses (21 percent) to complaints.

As of [ebruary 28, 2G13:

o Credit card complaints: Approximaiely 27,700 (84 percent) credit card complainis had
been sent by Consumer Respoense to companies for review and response. The remaming
credif card complaints had been referred to other reguiatory agencies {10 percent), found
to be incomplete (5 percent}, or pending with the consumer of the Bureau {one percent}.
Companies had already responded o approximately 24,800 complaints or 96 percent of
the complain{s sent to them Tor response. Since December 261 1, companigs have had the
option of reporting the amount of monetary relief, if any. The median amount of velief
reported was approximately $125 with $25 being the most common amount of relief for
the approximately 5,300 credit card complaints where companies reported relief,
Consumers had disputed approximately 4,200 company responses {18 percent) to credit
card complaings.

e Mortgage complaints: Approximately 56,800 (89 percent) mortgage compiaints had
been sent by Consumer Response to companies for review and response. The remaining
mortgage complaints had been referred to other reguiatory agencies (7 percent), found to
be incompiete {1 percent), or pending with the consumer or the Bureau {2 percent).
Companies had already responded to approximately 53,906 complaings or 95 percent of
the complaints sent to them for response. The median amount of monetary relief reported
was approximately 5425 for the approximately 1,800 mortgage complaints where
companies reposted refief. Consumers had disputed approximately 10,500 company
responses {23 percent) to mortgage compiaints.

e Bank account and services complaints: Approximately 16,100 (81 percent) bank account
and service coniplaints had been sent by Consumer Response to companies for review
and response. The remzining bank account and service complaints had been referred to
other regulatory agencies (14 percent), found to be inconpiete (4 percent}, or were
pending with the consumer or the Bureau {one percent). Companies had aiready
responded to approximately 15,500 complaints or 97 percent of the complaints sent to
them for tesponse. The median amount of monetary relief reported was approximately
$110 for the approximately 4,000 bank account and service complaints where companies
reported relief, Consumers had disputed approximately 3,000 company responses
{20} percent) to bank account and service compiaints.

= Private student loan complaings: Approximately 3,400 (74 percent) private student loan
compiaints had been sent hy Consumer Response to companies for review and response.
The remaining private student loan complaints had been referred 1o other regulatory
agencies {20 percent), found to be incompiete (4 percent}, or pending with the consumer
or the Bureau {2 percent}. Companies had already responded to approximately 3,200
complaints or 94 percent of the complaints sent to them for response, The median
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amouni of moneiary relief reported was approximately $1,250 for the approximately
225 private student loan complaints, Consumers had disputed approximately
660 company resposnses (19 percent) to private student foan complaints.

o Consumer loan complaints; Approximately 2,600 {63 percent) conswmer foan
complaints had been sent by Consumer Response to companies for review and resporise.
The remaining consumer loan compiaints had been referred to other regulatory agencies
{30 percent}, found to be incompiete (3 percent}, or pending with the consumer or the
Bureau {4 percent). Companies had already responded fo approximately 2,400
complaints or 95 percent of the complaints sent to them Tor response. The median
amount of monetary reliefl reported was approximately $195 Tor the approximately 240
consumer loan complainis. Consumers had disputed approximately 500 company
responses {23 percent) to consumert loan complaings.

»  Credit reporting complaints: Approximately 4,300 (64 percent} credit reporting
complainis had been sent by Consumer Response to companies for review and response.
The remaining credit reporting compiaints had been referred to other regulatory agencies
{4 percent}, found o be incomplete (3 percent), or is pending with the consumer or the
Bureau (28 percent). Companies had already responded to approximately 3,900
complaints or 90 percent of the complaints sent to them for response. Constorers had
disputed approximately 660 company responses (19 percent) to eredit reporting
compiaints,

3. At your confirmation hearing this year, I submitted questions for the record having to do with
balancing the need for consumer protections and access to short term credit and building credit
worthingss. As part of your response, you referenced the need to leam about the potential for
inpovation in financial products. A question that has not been answered is if non-depository
shott term lending 18 curtailed or elimunatied, what produocts will take their place for uaderserved
consumers? Can you update mie on your efforts {o address this issue and what 1s the status of the
CFPB’s analysis of how 1o solve the growing problem of access to short term credit?

Response

The Bureau recognizes that there is a need for access to smiali dollar eredit to handie cecasional
emergencies. But such loans can be harmful when they are poorly structured. For example,
extremely short-term credit—meaning that the loan is structured so that the consumer has o
repay the loan in a very shor period of time—can be harnmntul to consumers. Furthermore, most
smali-deliar, short-term loans avaiiable o conswiness now do not build credit worthiness.

In light of these concerns, we strongly encourage consumers to explore their full range of options
when dealing with a financial shortfall. We encourage consumiers {0 consider less expensive
credit options, particularly if they have an account af a bank or credit vnion or a stable credit
history. Credit cards, advances, or emergency cregdit offered by employers, noaprofit
arganizations, and communiiy groups are other options, Other optrons might include negotiating
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with the creditor or biller about the debt or bill they owe before resorting to a payday or deposit
advance loan,

4. You stated in your answets to my questions that the CFPB is “determining which product
structures and features may curtail sustained usc and negative ouicomes.” Has the CFPB made
any inroads since then on this issue? Assuming the CFPB has or does identify negative
outcomes and a product structure of feature that it believes may nutigate negative outcomes, how
would the CFPB seek to require that product structure or feature of market participants?

Response

This past month, the Bureau released a white paper on payday loans and deposit advance
products, which examined patterns of sustained use. We found that the median payday loan
borrower engages in ten such transactions per year and is indebied a median of 199 days of the
year, while more than half of all deposit advance borrowers end up borrowing more than $3,000
per vear in advances and are indebted mere than 44 percent of the year. However, we found that
these producis may be appropriaie for some consumers for whom an expense needs o be
deferred for a short period of time. Tlie key for the product to work as structured, however, is a
sufticient cash flow which can be used to retire the debt within a short period of time.

The data presented 1 this study suggest some consumers use payday loans and deposit advances
at relatively Jow to moderate levels. Thirteen percent of payday borrowers in our sample ook
out only 1-2 leans over the 12-month period, and about one-third took out six fcans or less, A
sirnilar share of deposit advance users (30 percent) took no niore than a total of $1,500 in
advances over the same period of time. We hypothesize that the lack of underwriting and the
single payment structure may be contnbuting to these patterns of sustained use.

We are currently underfaking additional analyses to see how outcomes vary under various state
reguiatory approaches, such as hinits on maxunum loan aniounts or efforts to extend the period
of the loan. We will evaluate whether these and other approaches may counter the effects of the
traditional balloon payruent structure that might lead consumers to quickly re-bosrow. Our
current analysis seeks to determiine the drivers of consumer harin, while also accounting for why
some conswmers are abie to use these products in an appropriate way {for example, paying the
full amount back when loan 15 due without having to re-borrow).

5. Has the CIFPB considered the implications of providing a federal platform to reguiate on-kine
short term lending in a manner in which some have argued that technology and the market can
drive innovative new products for underserved consumers and help them build back their credit
worthiness? For example, has the CEPB looked at the pros and cons of a mode! that provides for
partnerships between banks and non-banks 1o offer OQCC or FDIC chartered financial products
with CFPB consumer proteciions?
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Response

The Bureau has not analyzed all of the proposals to provide federal charters for non-depository
financial service companics, and we generally do not comment on proposed legisiation. Bureau
staff does provide technical advice on specific provisions when requested by Congress. We do
note that some of the bilis we have reviewed have taken a very strong position in preempting all
forms of state consumer protection of smali doliar borrowers—moving all authority to regulate
both charter issuance and consumer financial protection issues to federal reguiators. The states
have invested substantial fegislative and regulatory energy over many years in crafting
protections that they view as appropriate for their consumers, so 1f would be a significant shift in
public pelicy to sweep those protections aside,
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Ouestions for The Honorable Richard Cordrayv, Director, Consumer Financial Protection
Bureau [rom Senator Hagan:

t. The Nationwide Mortgage Licensing System (NMLS) and Regisiry provides a single system
tor the licensing and registration of the nation’s mortgage industry, The System allows the states
to track mortgage loan originators from state-to-state on a nationwide basis. State regulators have
begun using NMLS as the licensing piatform for other reguiated non-depository financial
services providers,

Would you agree that it would be beneficial to extend the privilege and confidenialify
protections [or mortgage-related information contained in the NMLS and which is shared by
state and Federal regulators, fo information in the NMLS relating to ail other types of nonbanks?

Kesponse

The Bureau 1s committed to establishing and maintaiing productive working relationships with
State bank and nonbank regulators and understands the importance of protecting the
confidentiality of information that may be shared through such coordination efforts. To this end,
the Bureau has entered into information-sharing and cooperation MOUs, requinng the
safeguarding of contidential information, with most State bank and nonbank reguiators.
Moreover, the Bureau recently entered into a State Coordimation Framework (o establish a
process for coordinated federal/state consumer protection supervision and enforcement of entities
providing consumer products or services that are subject te concurrent jurisdiction of the Bureau
and one or more State Regulators.

The Bureau believes that steps to better facilitate the sharing of information among regulators by
extending the confidentiality safeguards and privilege protections applicable to information
placed in the Nationwide Mortgage Licensing System o additional nonbank activities could
potentially be beneficial. We wouid be pleased to ook at any specific proposal and. provide
technical assistance.

2. According fo a Federal Trade Commission Report released in December, at least 5 percent of
consumiers had errors in their credit seores that could lead them {0 pay higher rates for loans.

With the CFPB’s supervision of credit reporting companies beginning fast vear, do you believe
that the appropriate controls are in place (o the reduce the oceurrence of errors?

What steps are being taken to reduce the occurrence of these errors and improve the process of
error correction?

Response
The Burean’s authority to supervise farger consumer reporting agencies became cffective in the

fali of 2012. Among the Burean’s first priorities has been to understand and evaluate the
mechanisms used by consunier reporting agencies o coilect consunier data furnished by
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industry, compile and match that data to individual consumer files, and then deliver that data to
users in the form of consumer reports. The Bureau’s White Paper on “Key Dimensions and
Processes i the U.S. Credit Reporting Systern” describes the Bureau’s initial insights into how
the industry handles data. For example, in the report, the Burean observed the limitations of the
existing e-OSCAR dispute handling system, which does not forward the documents consumers
attach in their complaints to furnishers.

Through our Supervision program, which is 1n its early stages, we now have the opportunity to
examine the larger consumer reporting agencies to assess their compiiance with the Fair Credit
Reporting Act and other Federal consumer financial laws, Our reviews wiif help us to evaluate
the question you ask — are the controls in these companies appropriate to reduce errors. This
issue is one we are focusing on in our review of consumer reporting agencies.

3. During your testimony you mentioned that the Burean has addressed the issue of indirect auto
iending in a very general way with a legal analysis and that 3t has not reached a factual
conciusion about any particular instance. Can you describe the process through which the CFPB
would move from a fegal analysis to a factual conclusion? What types of statistical tools and
proxies might be available to the Bureau to address data gaps and identify different groups of
consumers?

Response

These questions about methodology and analysis ace enitical to the Bureau. As a data-driven
organization, we want to be sure that our analysis of the auto finance induostry is based on current
and solid facts about the industry, its business practices, and its participants. In the past year,
Bureau representatives have met with numerous individual lenders, anto lender associations, and
dealer associations to fearn about the industry and the statistical fools and proxies that industry
uses to seif-monitor its lending activity for fair lending risk.

The Bureau’s ongoing supervision program enabies it to examine fair lending compliance by
many 1adigect auto lenders. We have enforcement authority over indirect auto lenders as well.
The Bureau uses a variety of methods to identify legal violations and the choice of technique will
often depend on the facts and circumstances. In the fair lending context, somie violations can be
determuned by reviewing the text of an entity’s policies, while other violations are determined
using other additionai methods, like comparative file reviews or statistical analyses.

Demographic information, such as race, sex, and ethnicity, are generally not coilected by
nonmortgage fenders but are vifal to assessing fair lending compliance. Thus, federal regulatory
and enforcement agencies have long used proxy methods in nonmortgage data analyses. These
methods are well accepted by economists and by reguiators. Like other agencies, the Bureau
also uses proxies for demographic characteristics. We have made clear that we base our proxies
on publicly available data. For example, as a proxy for sex we use data on first names published
by the Social Security Administration. For race and ethnicity, we use both surname and
geographicat data published by the Census Bureau. Various proxy techniques are publicly
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avatlable in academic research, and we encourage indirect auto lenders to select a reasonable
method and begin to examine their data, if they have not done so already.
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Ouestions for The Honorable Richard Cordrav, Director, Consumer Financial Protection
Bureau [rom Senator Moran:

t. The proposed rule to combine mortgage disclosures required by RESPA and TiLA inciudes a
requirement that consumers receive their closing disclosure three days before they actually close
on their home. The proposed ruie requires a second three-day waiting period if there are any
changes within three days of the scheduled ciosing. The proposed rule has very narrow
exceptions for these last minute changes. Therse are a 1ot of changes that can happen right before
closing, sometimies the day of the closing on a final walk through of the property. Without
flexibility in the regulation, re-iriggering a second three-day waiting period could cause
frustrating, costly and unwanted delays for consumers. A delay could cause higher costs, higher
fees, lost deposits or earnest money it the real estate contract requires the deal to close by a
certain date and fost interest rate fock, In situations where the consumer is going to be hwit
financiaily or otherwise harnied or perhaps they do not desire a second three-day delay, how can
consumers be given more Hexibility to avoid these costly delays?

Response

Based on what we have heard from consumers, Jenders. and settlernent agents, everyone is
frustrated with the way closings are conducted today. One major source of this frustration is that
consumers are first presented with certain critical information about their loans at the closing
table. The proposal we are considenng would require that consumers receive the final disclosure
at {east three days before closing, so they have the time to review the disclosure in an
unpressured snvironment. This is intended to ensure that ali consumers have time (o review,
question, and understand their tansaction before they have to sign on the dotted line.

We understand, however, that sometimes things will change during the three-day period between
disciosure and closing. We also understand that not all changes justify delaying the closing date.
Therefore, we propused several exceptions specifying situattons that would not trigger a second
three-day waiting period. One of these exceptons is for buyer and selier segotiations. For
example, when a home is being purchased, the buyer typically performs a walk-through
inspection the day before the closmg. If the buyer identifies repairs that need to be made, the
buver and selter may negotiate a change in the transaction to cover the cost of those repairs. Our
proposal would not delay the closing for these types of changes. We also proposed an exception
for increases in costs up to one hundred doliars. In addition, we proposed to allow consumers to
waive the three-day period in situations of personal financial emergencies.

We understand your concern about delayed closings, which was also raised by numerous
commenters. This is also a concern of the Bureau. Many of the comments on this issue
suggested modiications (o the proposed exceptions of the addition of new exceptions, We are
reviewing these comments to determine the most appropriate way to provide meaningtul
consumer disclosure while, at the same time, avoid unnecessary delays in closings.

2. During your testimony {0 the Senate Banking Commiitee the following statement was made:
“So the 1ssue of indirect auto lending 1s one that, at this point, we address i a very general way



The Consumer Financial Protection Bureau’s Semi-Annual Report to Congress
April 23, 2013

with... a legal analysis that leads to a legal conclusion. it’s not yet a factual conciusion about
any particular instance, aithough there’s a ot to be heard about this area as you go around the
country and listen to people, both lenders and borrowers both.” Please reconcile this remark
with, and explain the specific basis for {to inciude providing any supporting data}, the public
staternents made by the CFPRB 11 the fair lending guidance o the accompanying press release
that the Bureau issued on March 21, 2013, 1f this was stmply a legal analysis, why was 1t
released as a gnidance and for what reason would iender be compelied to begin complying
immediately?

Response

The fegal analysis that the Bureau has undertaken, and that I referenced in my testimony, has
focused on the guestion of whether and under what circumstances indirect auto teaders are
creditors under the Equal Credit Opportunity Act {ECOA} and on the obligation that ECOA
places on creditors to monifor the effect of their lending policies on protected ciasses. The
Bulictin that the Bureau issued on March 21, 2013, contained the Burcau's fegal amalysis and
conciusions on those questions. The Bureau published that Bulietin in order to provide
transparency to indirect auto ienders with respect to the Bureau’s perspective on these issues
because that perspective will inform: the examinations the Bureau conducts and will provide the
legal framework that the Bureau will apply to the facts that the Bureau finds.

These guestions about methodology and analysis arc cnitical to the Bureau. As a data-driven
organization, we want to he sure that our analysis of the auto finance industry is based on current
and solid facts about the mdusury, its business practices, and 1ts participants. In the past year,
Bureau representatives have met with nunierous individual lenders, auto fender associations, and
dealer associations to learn about the indusiry and the statistical tools and proxies that the
industry uses to seif-monitor is lending activity for fair lending risk.

In a compliance bulletin published April 2612, the Bureau made clear that it would adhere {0 the
fair lending principles outlined i Regulation B, the regulation originally promuigated by the
Federal Reserve Board under ECOA. In particular, under the legal doctrine of disparate impact,
a creditor may be responsibie for a facially neutral policy or practice that is applied equally, it
that policy or practice has, on a prohibited basis, a disproportionate adverse effect, imless the
policy is justified by a “legitimate business need™ that cannot reasonably be achieved as well by
means that are less disparate in thewr mmpact.

There are muliipie steps in assessing whether a factally neugral policy or practice violatss the
faw. The first step concerns whether the policy or practice has a disparate impact on a prohibited
basis {i.e. disproportionately, adversely affects borrowers on the basis of race, sex, national
origin, etc.). However, even if a policy has a disparate impact, the policy does not violate the
law if there s a legitinate business need for the policy that cannot reasonably be achieved as
well by an alternative that has a discriminatory impact. If, however, a creditor has a policy or
practice that is not justified by a legitimate business need, or the need could reasonably be met
by an alternative with a less disparate impaet. then the Burcau can pursue corrective action
through the supervisory process or through enforceinent action,
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The evaluation of whether a facially neutral policy violates ECOA requires muitiple steps and
shifting burdens. Without applying ail the requisite steps of the disparate imipact analysis, the
Bureau will not draw any conclusions about whether a facially neutral policy with a disparate
impact on profected classes violates ECOA, but the Bureau may note the existence of
inadequately managed {air lending risk,

3. The guidance issued on March 217 of this year stated the following: “The supervisory
experience of the CFPB confirms that some indirect aute ienders have policies that allow auto
dealers to mark up lender-established buy raies and that compensate dealers for those markups in
the form of reserve. ... Because of the mcentives these policies create, and the discretion they
permit, there is a significant risk that they will result in pricing disparities on the basis of race,
national origin, and potentiaily other prohibited bases.” Please explain in detail how indirect
auto lender policies that allow auto dealers to “mark up” lender-established buy rates create
“incentives” that resuit in a significan{ risk of disparate impact on a prohibiied basis. Please
provide any data. studics or other materials that resulied in this conclusion.

Response

When a lender offers to pay higher compensation to a dealer if the dealer procures a higher-
priced contract from a consumer, an tncentive 1s creating to upcharge consumers. As a general
matter, discretion in pricing can increase fair lending risk. as discussed in the Interagency Fair
Lending Procedures, which have been adopted by all the federal financial supervisors, inciuding
the Bureau. Discretion that 1s not properiy controled has often been a source of discriminatory
disparities, both in auto lending and in other preduct markets like mortgage. Over the past
decade, the Department of Justice has seitled a number of cases in which discretionary pricing
exercised by loan originators in wholesale transactions resuited 1n alleged dispanties on the basis
of race and ethnicity. In addition, evidence submitted in many private fawsuits from the last has
reveaied consistent disparities in markup that adversely affected African-American and Hispanic
borrowers.

The March comphiance bubietin provides puidance about compliance with the fair lending
requirements of the Egual Credit Opportunity Act (ECOA) and its implementing regulation,
Regulation B, for indireet auto lenders that permit dealers to increase consumer interest raies and
that comipesisate dealers with a share of the increased interest revenues. The Bureau published
the builetin in part to provide clarity for indirect auto ienders that may have been operating under
the incorrect assumption that they cannot be liable under the ECOA for pricing disparities caused
by markup and compensation poiicies.

4. Mr. Cordray also stated to the Senate Banking Committee that thete s a “possibility” that the
Bureau would “write regulations” involving disparate impact in indirect auto fending. Please
Tully explain {1} what specific regulations the Bureau is considering writing, (1) what specific
deterniinations the Borcau would have t0 make before deciding to wrile such reguiations, {iii}
whether, and {0 what extent, the Bureau would coordinate with the Board of Governors of the
Federal Reserve (FRB} and the Federal Trade Comimission (FTC} as part of this process, and (v}
the most hikely timetable for initiating this process.
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Response

The Bureau is not planning on writing specific regulations on auto iending at this time.
However, the Bureau is preserving s option to use rulemaking as one of the regulatory tools to
ensure that the market for auto lending provides fair, equitahie, and nondiscriminatory access to
credit for consumers.

Any decision by the Bureau to write regulations on disparate impact in indirect auto lending
would depend on an evaluation of our statufory avthority and the Bureaw’s view on the adequacy
of existing regulations or other regulatory tools available to the Bureau to address risks o
consumers arising from practices that may create disparate inmpacts in indirect auto lending. The
Bureau would aiso consider the potentiol costs and benefus to, and potential impact on,
consumers and industry stakehoiders that would be covered by any potential regulations.

The Bureau 1s committed o working ciosely with the prudential segulators and other Federal
agencies, including the Board of Governors of the Federal Reserve (FRB) and the Federal Trade
Commission (FTC), in conyunction with any decision to write auio lending regulations. With
regard to auto lending in particular, the Bureau's commitment to coordimation with other
regulators stems from a number of sources: {1} the Bureau’s statutory obligation to consult with
prudential and other appropriate federal regulators in the process of its rulemakings: (2} the fact
that other federal regulators, including the FRB and FT'C, have significant reguiatory anthority
over aute fending; and (3} the Bureau’s commitmeni to adopt regulations that both protect
consumer nterests, inclnding access to credit, and preserve the ability of industry actors to
pursue legitimate business objectives.

The Bureau is continuing (o review the operations of indirect auio lenders to ensure their
compliance with fair lending and other Federal consumer financial iaws. The fufure timetable
for any decision to begin developing reguiations would depend on the results of that review, our
evaluation of all tools available to us to address risks involving disparate impact i anto lending,
and our assessment of market dynamics.



QUESTIONS FOR THE RECORD
SENATOR CLAIRE MCCASKILL
Subcommittee on Consumer Protection, Product Safety, aud Insurance
U.S. Senate Commitiee on Commerce, Science, and Transportation
“Credit Reports: What Accuracy and Errors Mean for Consumers™
May 7, 2013

For the Federal Trade Commission and the Consumer Financial Protection Bureau

1. The stories we heard from Ms. Thomas and that of Ms. Campbell were both beyond
belief. Both of these women have what to me seem like obvious errors: someone else’s
mformation was in their credit files. Yet these women filed dispute after dispute, sending
every {ype of paperwork imaginable, and nothing happened. They both ultimately had o
hire lawyers and have spent years dealing with these issues, all the while living with the
effects of these errors. Under the Fair Credit Reporting Act (FCRA), consumer reporiing
agencies are supposed to have “reasonabie procedures to assure maximum possible
accuracy” and are supposed to “conduct a reasonahle reinvestigation” to determine
whether disputed information s accurate. Yet from Ms, Thomas and Ms. Campbell’s
examples, it does not appear that the measures used by Equifax, Experian, and
TransUnion meet such a reasonableness srandard.

Q: Do the experiences of Ms. Thomas, Ms. Campbeli, and what we saw in
the 60 Minutes report meet the FCRA’s fegal requirements for accuracy and
dispute procedures?

A: The errors described by Ms. Thomas, Ms. Campbell, and in the 60
Minutes veport raise important concemns about the file msatching and dispute
procedures at consumer reporting agencies {CRAs). The Consamer Financial
Protection Bureau {Bureau} understands the significant harm to consumers that
matching ermors can cause, especiaily if dispute procedures do not work as
intended. The Burean recognizes that, as a general maiter, maiching the right
picces of 1aformation o the right consumer can be complex and challenging when
mformation characterizing individuals varies widely and furnisher records may
contain errors or incompiete identifying information about an individual. But this
challenge only heightens the imponance of adequate investigation by the CRA
when a consumer disputes a particular frade line as “not mine.” The Bureau is
mtent on using ail wois avaiiable to i, inciuding its enforcement, research, and
supervision programs, to ideatify the sources of these probiems and protect
consumers. Further, the Burean’s Office of Consumer Response accepts
complaints from individual conswmers aboui consurner reporting agencies and the
Bureau encourages conswmers to file a complaint if the credit reporting agency
dispute process does not result in correcting the inaccuracy.
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2.

Q: How are your agencies ensuring that these credit reporting agencies
are living up to the accuracy and dispute obligations under the FCRA?

A: The Bureau has the authority to investigate and take law enforcement
actions against CRAs (hat violate the Fair Credit Reporting Act (FCRA}, and the
Bureau wili use that authority, where appropriate, to protect consumers.

in addition, the Bureauw’s consumer reporting supervisory program went into
effect on October 1, 2012, after promuigation ot a mile defining larger participants
in the consumer reporting industey. As Director Cordray has noted, three early
areas of focus for the supervisory program are the reliability and accuracy of
mformation provided to CRAs by farnishers; the accuracy of information
contained in consumer reposts; and the difficulties consumers encounter during
the dispute process.’

Finaily, the Bureao is carrently pursuing research to better understand the root
causes of credit reporting inaccuracies. Improving the aceuracy and
responsiveness of the credit reporting system for consumers 1 among the
Bureau’s fop priorities.

It was shocking to fearn that the consumer reporting agencies have not used consumers’
supporting documentation tn any meaningfui way when it comes to disputes. When the
cornsumier reporting agencies send a consumer's dispute on to a furnisher for
investigation, those companies typically do not forward that supporting documentation
along to the funusher as well. Duging the hearning, Mr. Pratt confirmed that later this
year, technology will enable the nationwide consumer reporting agencies to pive
furnishers the supporting documenis submitied by consunsers.

Under the FCRA, consumer reporting agencies are supposed to send the furnisher “ali
refevant inforniation regarding the dispute that the agency has received from the
consumer.” However, for some time now, consumers like Judy Thomas have carefully
compiled documents demonstrating the inaccuracy of information in their files, and this
informatioa has been ignosed and replaced by a two- or three-digit code.

Q: Do the consnmer reporting agencies”™ practices — specificaily, the
Tailare to forward consumers’ supporting documentation to furnishers aiong
with their disputes — meet the obligations set forth in the FCRA? Shouldn’t
“all refevant information regarding the dispute” necessarily include the

1

Richard Cordray, Director, Consumer Financial Profection Bureau, Credit Report Field Hearng (hudy 16, 2012},
available at hitp#fwww. consumerfinance govispeechesw/prepared-remarks-by-richard-cordray-on-credit-
reporting/.
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supporting documentation that consumers submit to the consumer reporting
agencies?

A: As you note, the FCRA requires consumer reporting agencies fo forward
all relevast information regarding a consurner dispute to the furnisher of the
mformation, and I believe that does mean information in documents that is
relevant to the dispute should be forwarded to meet this legal obligation. For the
first time, a Tederal agency responsibie for enforcing the FCRA has supervisory
authority over larger CRAs and the ability to assess how frequently supporting
documentation is submitied by consumers with their disputes, what types of
supporting documentation are submitted, and whether supporting documentation
not forwarded to furnishers cught to be forwarded or is otherwise being used by
the CRAs in resolving disputes. A key poal of the Bureau’s supervisory program
- already underway -~ is to examine how larger CRAs are meeting their
obiigations under the FCRA, which include this important obligation to forward
“ail relevant information” to furnishers when investigating disputes. The three
national credit reporting companies have announced plans to upgrade their shared
dispute messaging system {0 enable dispute documentation supplied by
consumers to be forward to fumishers. The Burean will use its authority fo ensure
that these changes are implemented in a way that nieets these CRAs’ iegal
obligations under the FCRA.

Several years ago, advertisers tflooded the market with offers of *free credit reports™ that
were anything but free. These companies signed people up for “credit monitoring
services” and other costly products for which they had no interest. The FTC and
Congress both acted and, in 2010, the FTC 1ssued a role requiring any company offesing
such “free credit reports”™ to clearly disclose the existence of the federal, truly free
website, www.annuaicrediirepori.com.

However, it appears that these compantes are still engaging in qaestionable advertising
and marketing practices while skirting the tntent of Congress. Now, advertisements for
“free credit scores™ and “§1 credit reports” are on the nse. These products appear to have
the same flaws as “[ree credit reporis™ —~ consumers who order them alsce unwittingly sign
up for “monitoning services” and other produets that they do not want.

Q: Do the advertising and marKketing practices for these “free credit
scores” and “$1 credit reports™ violate the Rule and/or Section 5 of the FTC
Act?

A As you note, in 2010 the Federal Trade Commission amended its Free
Annual File Disclosure Rule to prevent the deceptive marketing of “free™ credii
rt:poma.2 The amended rule requires that certain advertisements for ““free credit
reporis’” inelude prominent disclosures destgned to prevent consumers from

16 C.ER. § 6104, now superseded by 12 CER. § 1022.138.
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confusing such **free’” offers with the frec annnal file disciosures available
through the single centralized source, wwww. anpualereditreport.com. The
amended rule also requires nationwide CRAs to delay advertisements Tor products
and seryices available through the centralized source uniif after consumers receive
their free annual file disclosures, and prohibits other practices that may interfere
with the free annual file disclosure _pmcess.3

The Bureau is evaluating market developments in this area and is aware that the
advertising and marketing of credit reposting products has evoived since 2010. In
general, each advertisement of marketing praciice musi be evaluated on a case-by-
case basis to defermine if it violates the Free Annual File Disclosure Rule or the
prohibition against unfair, deceptive, or ahusive acts or practices (UDAAPs)
under the Dodd-Frank Act. Although § canpot cornment on whether specific
advertisemenis or marketing practices violate the rule or the prohibition against
UDAAPs, the Bureav will fake appropriate action, including enforcement action,
int cases where it concludes there s a statutory or regulatory violation.

Q: Is Congressional action needed fo stop these deceptive
advertisements?

As As an independent federal regulatory agency, the Bureaw’s focus is on
carrying out, implementing, and complying with the faws enacted by

Congress. The Bureau would defer to Congress on quastions of when and
whether Congressional action 1s necded. We continue to monitor the marketplace
and oversee compliance with the Free Annual File Disclosure Rule and UDAAP
standards,

For FTC, CFPB, Mr, Pratt, Dr, Beales

1. While access to their credit report is important information for consuniers to have, we
know the consumer’s credit score is an important tool used by creditors in determining a
consumer’s creditworthiness.

Q: Should consumers be entitled to receive a free credit score along with
their free credit report? Why or why not?

A: Currently, the FCRA requires the disclosure of free credit scores used by
certain mortgage lenders and by other lenders in connection with the provision of
adverse action and risk-based pricing notices. In other circumstances, the
conswmer can purchase a credit score. Requiring consumer reporting agencies to
provide a consumer with a free credit score along with a free credit report could
raise several issues, In addition to those discussed in response to the question

7 16 CFR. § 6102, now superseded by 12 C.ER.§ 1022.136,
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below, for example, some CRAs do not generate consumer credit scores
themselves.

I note that, while a consmmer can get a rough indication of her creditworthiness
from: a credst score, her access to and review of her free credit report remains of
paramount importance. Regardless of the credit scortng model nsed, inaccurate
nformation in a consumer’s credit fife can harm the consumer’s ahility {o get
credit.

Q: Should Congress consider legislation that would require companies
that generate credif scores o provide a free annnal eredit score to consumers
similar to the requirement in place for frec credit reports? Why or why not?

Az As an independent federal regalaiory agency, the Bureau’s focuos is on
carrying out, implementing, and complying with the aws enacted by
Congress. The Burean would defer to Congress on questions of when and
whether Congressional action is needed.

We note that a requirement that credit scoring companies issue [ree scores could
raise new issues. For example, it is imporiant {6 note that consumers do nof have
a single credit score. Muliipie companies sell credit scores in the commercial
market and the ranks of scoring providers continues fo increase. In addition, most
scoring providers offer multiple versions of consumer credi scores, including
generic scores, industry- and company-specific scores, and educational scores
only available to consumers. Media reports indicate that one developer, FICO,
offers over 49 different credit scorg models,

Further, not all score providers base the scores they sell on their own data. Many
providers would need to gain access o underiying consumer report data from
some other entity in order to generate free scores. The Burean’s September 2012
report provides further information on the credit scoring market.*

Q: If there is no single credit score, shouid consumer reporting agencies
be allowed to market and sell consumers “their” credit score? Do those
practices violate Section 57

A Consomer reporting agencies sell multiple versions of commercial scores
as well as educational scores. The Burean agrees that, as a result, there is a
potential for consumer confusion in the matkeiplace for consumer credit scores,

* Consumer Financial Prolection Bureau, Analysis of Differences besween Consumer- and Creditor-

Purchased Credit Scores (Sept. 20123, available at
hitp:/fites.consumerfinance. gov/A/201 209 Analysis Ditferences Consumer Credit.pdf.
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As we noted in the conclusion of our September 2012 report:

This study finds that for a substantial minority of consumers, the scores
that consumiers purchase from the naiionwide CRAs depict consumers’
creditworthiness differently from the scores sold to creditors. It is likely
that, unaided, many consumers will not understand this fact or even
understand that the score they have obtained is an educational score and
not the score that a lender is likely to rely upon. Consumers obtaining
educational scores may be confused about the nsefuiness of the score
being sold if sellers of scores do not make it clear to consumess before
the consumer purchases the educational score that it is not the score the
fender is likety to use.”

The Bureau evaluaies the marketing of consumer financial products and services
by CRAs on a case-by-case basis, and will take appropriate action, which may
mclude enforcemnent action, in cases where i concludes that such marketing
involves an unfair, deceptive or abusive act or practice under the Dodd-Frank Act.

Ied. at 21,
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Hearing on “Qualified Mortgages: Examining the impact of the Ability to Repay Rule”

Subcommittee on Financial Institutions and Consumer Credit
May 21, 2013

Questions for the Record Submitted by Representative Melvin 1. Wait

The Dodd-Frank Wall Streer Reform and Consumer Protection Act requires that for
residential mortgages, creditors make a determination that a conswmer has u reasonabie
ability to vepay the loan. However, the Act presumes compliance with the ability to repay
requirements for qualified morivages. One of the features of the qualified mortgage is
“paints and fees " test. Under this tesi, a loan cannot be a qualified mortgage if the points
and fees paid by the consumer exceed three percent (3%) of the total loun amount, Some in
the industry have expressed concerns that the current guidelines for caleulating “points and
Jfees” (Le., the inclusion of affiliated title fees, Loan Level Price Adjustments (LLPAs) and
loan originator compensation) will make originating loans for some consumers unaffordable
Jor the lender.

1. Louan Level Price Adjustments (LLPAs) churved by Funnie Mae and Freddie Mac are
currently counted towards the “poinis and fees” calculation.
a. Can you explain the rationale for their inclusion?

A: LLPAs are essentially a very sophisticated form of risk-based pricing thai exisied,
first in the subprime market, well before the governmeni-sponsored enterprises {GSES)
began applying them {o conforming trapsactions. Historically, LLPAs may have been
imposed by secondary market investors or directlv by creditors themselves. With respect
te GSEs, LLPAs are transaction-specific pricing adjustments added to the baseline
pricing currently avatlable from Fannie Mae or Freddie Mac to reflect risk factors
attributable to an individual consumer’s credit-risk profile {e.g., credit score) and the
speeific transaction’s characteristies (e.g., loan-to-value ratio). In that sense, LLPAs
function no differently from more traditional risk-based pricing and other upward pricing
adjustments (whether nsk-based or not), which always entail either increasing the interest
rate or charging additional discount points. When imposed as discount points, such
charges have always been included in both the finance charge and points and fees, and
this is true notwithstanding that more traditional discount points, like LLPAs, vitunately
may have been “charged” by a secondary market investor. The Bureau sees LLPAs as no
different in principie and theretore treats them just as any other component of overal
loan pricing. The Bureau does not consider 1t appropriate to treat LLPASs as a third-party
settlement charge, such as an appraisal or credit report fee, because LLPAs are a key
component of loan pricing and therefore should be reflected either in the interest rate or
in points and fees. Creditors can choose to build LLPAs into the interest rate if that
makes it easier to satisfy the points and fees limit for qualified mortgages, as discussed
below in the response to the next question.



2. In your final rule issued on January 10, 2013, you noted that creditors mav, but are
not required to, increase the inferest rate charged to the consumer (o offset the
fmpact of the LLPA instead of increasing their upfront cosis.

a. If a creditor decides to increase the rate to cover the LLPA, is that cost also
inchuded in the points and fees calculution? Why or why not?

b, ifnot, why the different treatment (upfront paviment of costs vs. financing the
costs) for what appears to be the same charge?

¢. Since industry is concerned about the inclusion of upfront LLPA costs in the
points and fees calewlation, is recouping the cost via an inferest rate increase
(if it is not included in the points and fees calculation) a viable and/or a
practical alternative to easing the pressure they claim they will feel on poinis
and fees? If ves, please explain.

A: If LLPAs are imposed as an interest rate increase, rather than as additional discount
points, the interest rate increase is not counted toward the points and lees threshold imder
the Bureau's rufe. The stanutory definition of points and fees expressly excludes interest.
It bears noting that more traditional (less granular) forms of risk-based pricing and other
forms of upward pricing adjustment, which also are manifested either as mterest rate
increases or as digcount points, also are counted toward the points and fees threshold only
when imposed as discount points. Accordingly, as the Bureau noted m the final rule’s
preambie, imposing LLPAs in the form of interest rate increases often does offer
creditors a means of limiting the impact of LLPAs on points and fees, The Bureay
recognizes that mterest rate inereases result in greater periodic payments for consumers.
Therefore, there necessarily is an upper limit on the extent to which creditors can increase
consumers’ interest rates, whether to cover LLPAS or otherwise: Congsumers who already
are at or near their maximum permissible debt-to-income ratios, beyond which they
cannof qualify for the credst, will have little to no room for the payment of LLPAs {or any
other upward pricing adjustments) through increased interest rates. In those cases, the
loans may not meet the qualified mortgage requirements, but the Bureau considers it
appropriate that such loans be evafuated individually under the general ability-to-repay
standards.

3. Industry pariicipanis have objected te the way compensation for morigage brokers is
calcutated under the rule. However, others are concerned that altering that
calculation may lead to the return of yield spread premiums and steering behaviors
by lenders.

a. Can you explain the way morigage compensation is calculated in points and
fees fest and why the CEPE chose that structure?

b, Daes counting such compensation put mortgape brokers ar a competitive
disadvantage when compared to their retuil fending counterparts? If so,
please explain.

c. Given the Federal Reserve Board’s 2010 rule, which prohihits lenders from
basing compensation on the interest rate or other loan terms (Le., vield



spread premiums) and also prohibits loan originators from receiving
compensarion from hoth the consumer and the lender, are there stifl
opportunities within the mortgage brokers andi/or lenders’ compensation
structure that could lead (o the vetwn of vield spread premiums and/or
steering behavior? If so, please explain,

A. Section 1431 of the Dodd-Frank Act amended TILA to require that “all compensation
paid directly or indirectly by a consumer or creditor to a mortgage originator from any
source, inciuding a mortgage ariginator that is also the creditor in a table-funded
transaction,” be ineluded in points and fees. The Burcau implemented this pravision by
adopting a rule requiring that all compensation paid directly or indirectly by a consumer
or creditor to a foan originator that can be aftributed to that transaction at the time the
interest rate is set 1s included 1n pomnts and fees. However, to prevent doubie counting
compensation that already is inciuded in poinis and fees and to reduce the compiiance
burden, the Bureau exeluded certain types of compensation from points and fees. Thus,
under the regulation, points and fees do not include loan onginator compensation paid by
a consumer (o a morigage broker when that payment has aiready been counied toward the
points and fees threshold as part of the finance charge. Poiats and fees also do not
include compensation paid by a mortgage broker to an employee of the mortgage broker
hecause that ecompensation is already included in points and fees as foan originator
compensation paid by the consumer or the creditor to the mortgage broker. Fally,
points and fees do not inciude compensation paid by a creditor to its loan officers. With
respect to the last exclusions, the Bureau concluded that there were significant
operational challenges to calculating individual employee compensation accurately carly
in the loan origination process, and that those chalienges would iead to anomalous resulis
for consumets. In addition, the Bureau concluded that structural differences between the
retail and wholesale channels lessened risks to consumers. The Bureau therefore decided
to exclude from points and fees compensation paid hy retail creditors to their loan
originators when the rule takes effect in January of 2014, although 1¢ s stiil continuing to
study the issue. Points and fees do include compensation paid by a creditfor to a loan
originator other than an employee of a creditor (i.e., a mortgage broker), as well ag
compensation paid by a consumer {though, as noted above, only onee).

Counting in points and fees compensation paid by a ereditor or consumer o a mortgage
broker may make it more difficult for mortgage brokers {(as compared to retail loan
officers) to originate loans with up-front charges and still remain under the qualitied
mortgage points and fees iomits and the high-cost mortgage threshoid. Nevertheless, even
in transactions in which a mortgage broker’s compensation is two percentage points of
the foan amount-—which the Bureau understands to be at the high end of mortgage broker
commissions—the creditor would still be able to charge up to one point in vp-front
charges that would count toward the qualified mortzage points and fees limits, under
certain circumstances. Moreover, the creditor may reduce the costs it needs to recover
from origination charges or through the interest rate by having the consumer pay the
mortgage broker directly. In addition, creditors in the wholesale channel that prefer to
originate only qualified mortgages in many cases wiil have the flexibility to recover more



of their origination costs through the inferest rafe o ensure that their transactions remain
below the points and fees limits.

As adopted by the Board, effeetive in 2010, and as refained hy the Bureau in 2013,
Repulation Z prohibits a loan ofiginator from influencing a consumer to accept a credit
transaction availabie from a particular creditor, over those available from other creditors,
to obtain greater compensation than the {oan originator would receive from the other
creditors, where domg so s not in the consumer’s mterest. In general, hecause this rule
contempiates a loan originator “steering” a consumer {o fransact with one out of two or
moge prospective creditors, the rule primarily affects mortgage brokers rather than
individual loan originators employed by retail creditors. During the Bureau’s rulemaking
process feading to the January 2013 final rule, consumer advocates nevertheless
expressed concern that, particularly in the suhprime market, loan originators could
specialize in originating transactions with above-market interest rates (from all creditors
with which they do business), with the expectation they could arrange to receive above-
market compensation for all of their transactions notwithstanding the rule’s prohibition
on steering to a particular erediior fo maximize their compensation. Including
compensation paid by creditors to mortgage beokers in points and fees may reduce the
potential consumer injury from such practices by limiting the ability of ereditors to
impose high up-front charges and also pay high loan originator compensation and stiil
resnamn under the points and fees limits applicable to qualified mortgages.



Questions for the record from Rep. Keith EHison
CFPB Staff: Peter Carroli and Kelly Cochran

May 21, 2013

Question: Using Unemployment Insurance databases to verily income and employment

How do lenders verify that informarion such as tux returns and pay stubs that are

provided by borrowers are accurate?

Lenders have various options. For example:

»  Lenders can use one or more commercial services that are repositories of employment
and/or income informatior. Our understanding is that sonie of these services receive
the data from private sector employers through the national payroll
proeessors. Generally these databases do not cover the full popuiation,

» Lenders can also request a verification of income through the IRS using the Income
Verification Service {htip:/Awww irs.eov/individuals/Income-Verificaton-Express-
service). The IRS provides return fransenpt, W-2 franscnipt and 1099 transcript
information.

Are there ways fo use existing databases to make it easier for borrowers to demonstrate
their credit worthiness rather thun carrving in a shoebox full of receipis?

There are some ways borrowers may demonstrate their credit worthiness using
information not typically reported o the three national credit reporting companies. It is
our understanding that utility and telecommunications companies routinely field inquiries
from employers, lenders, landiords, and other screening services to verify that a
consumer has been paying bifis. These companies' responses are often governed by state
utllity regulators and sometimes require that the consumer also be on the phone to verity
that the inquiry is valid.

Many of the largest utility and telecommunications participate in a cooperative data
repository called the National Consumer Telecommumications and Utility Exchange
(NCTUE). This is a consumer reporting agency owned by its furnishers and that its
members use to identily when consumers have not paid bills. It is our understanding that
the NCTUE historically only coliceted negative information, but has recently begun
collecting positive payment history from: members that could be used to verify when a
consumer has an open account in good standing. We do not know at present what
services NCTUE is planning fo provide with respect to reporting this information to non-
member entities such as lenders.



Utifities and telecommunicaiions companies are able to report {o the three national credit
reporting companies ( TransUnion, Equifax, and Expertan}; however, most do sot. This is
for a variety of business reasons and, in some cases, state utility regulations may prohibit
reporting. Thus there is very limited informaticn on consumers’ utility and
teiecomipunications paymeni histories at the national credit reporting companies at
present,

There are a number of rental history databases. We understand that most collect negative
information for tenant screening purposes but that a few collect positive rental history as
well. Coverage is generally limited to data reported from the largest property
management comparnies. As most landiords are very smail businesses, the rental market
15 quite fragmented and there are no databases that can practically obtain positive rental
history from more than a smail portion of landlords.

Eleven states enacted laws aliowing third party consumer veporting agencies aceess 1o
state Unemplovment Insurance databases if reguested to do so by the consumer.

o Has this access to the State Workforce Agencies database been discussed within
the CFPB andior as part of the Smart Disclosure Task Force?

We are not aware that the Smart Disclosure Taskloree has discussed this. However, we
believe working groups or staff of federal agencies participating in the Smart Disclosure
Taskforce may be assessing opportunities to develop databases that could provide real-
time income verification using IRS data. The Smart Disclosure Taskforce is an inifiative
of the White House. The CFPB, along with other independent agencies, has been a
participant in some fask force-sponsored activities, but we may not be aware of ali of the
activities the Task Force has undertaken.

o Would the CFPB be willing fo work with Mr. Ellison’s office to make sure that
states that enact legislation are able to use their Unemployment Insurance
databases to help consumers access affordable credit?

A. We would be pleased to provide technical support on these questions.

Question: Kickbacks and high payments

One of the reasons for placing a cap on fecs for morigages was the prevalence of
kickbacks, high fees and other costs that were hurmful (o borrowers in many different
areas including appraisals, private mortgage insurance and fitle insurance. Could you
briefly detail some of the abuses that the qualified mortgage is intended (o prevent? Are
you satisfied that the limits within the qualified mortguges will make it easier for
borrowers fo avoid these high-priced and unnecessary fees?



A. Section 1412 of the Dodd-Frank Act provides that, in general, a qualified morigage
cannot have points and fees that execed 3 percent of the total ioan amount and directs the
Bureau to prescribe different Hmits for smaller loans. The statute also provides that
certain private mortgage insurance premiums and charges paid to affihates of creditors
for items such as appraisals and title insurance are included in points and fees. The final
ruie implemented these provisions. The Bureau expects that many creditors generally
will prefer to make qualified mortgages. Accordingly, the general 3 percent linit on
pomts and fees for qualified mortgages likely will exert some downward pressure on such
charges. To the extent that creditors preler to originate qualified morigages, the
underwriting requirements for qualified mortgages, in conjunction with the limits on
points and Tees, should help easure that creditors are appropriately concerned about the
long-term sustainability of loans and less able to impose excessive upfront charges as a
method of ensuring that their loans are profitabie.

Question: Performance of Manufactured housing loans.

Some have asserted that buyers of manufactured homey should pay higher costs than
those of site-built homes. What data do vou have that demonstrates the delinquency and

Joreclosure rates of buyers of manufactured homes? How does that data compare 1o

those of site-huilt homes by similar borrowers? Why would mamufuctured home
borrowers be entitled to less protection than other home buyers?

A: Data reported under the Home Mortgage Disclosure Act {HMDA) indicate that loans
for manufactured homes are more likely than sife-built homes to have relatively high
mterest rates, even after controtling for differences in loan size, borrower income, and
other factors reported in HMDA that may differ systematicaily between owners of
manufactured homes and other homeowners. This difference may relleet other (actors
that are not captured in the HMDA data, including not only differences m predicted loan
performance of manufactured housing loans compared with other loans but also
differences in credit scores and coliateral value. Data on the performance of
manufactured home ioans are quite iimited. A recent study by the Corporation for
Enterprise Development provides suggesiive evidence that many manufactured home
loans perfonm siniilarly to general mortgage portfolios {see

http//eled. org/knowledge center/resource directory/cledpublications/directory/ioward
a sustaingble and responsible expansion of affordable morntsages for smanulactured
homes), but the Bureau has not reviewed that study in depth.




Ouestions for Mr. Rohit Chopra, Student L.oan Ombudsman, Consumer Financial
Protection Bureau, from Chairman Johnson;

I. School Certification - The CFPB has recommended mandatory school certification as a way
to reduce student debt 1oad and expand loan counseling. Does the Truth in Lending Act give the
CFPB the regulatory authority to require school certification of private student loans?

Response

The Dodd-Frank Wail Street Reform and Consumer Protection Act (Dodd-Frank Act) transferred
the authority {o prescribe regulations under the Troth in Lending Act from the Federal Reserve
Board of Govemers to the Consumer Financial Protection Bureau, including those provisions
related to special disclosures for private student loans, which were required by the Higher
Education Gpportunity Act of 2008 (HEGA).

HEQA required the Department of Education to develop a seif-certification form, which private
student ienders must obiain before consummating the loan. The Federal Reserve Board of
Governors prescribed regulations that detatled requirements for lendess related to the self-
certification forn.

The sel-certification form was intended to spur meaningful conversations betweesn students and
schoo! financial aid officials.

In our joint report with the Department of Education on Private Student Loans, the Bureau
recommended that Congress require school certification. A number of concerns prompted this
recommendation, including how some lenders may be accepting forms that are incompiete or
inaccurate. Such incomplete paperwork shows that borrowers may not understand how various
loan options have more favorable terms, or whether their loans exceed educational expenses.

The agencies were troubled by the experience of consumers with “direct-to-consumer” private
student foans, i.e., loans that had not been “certified” for financial need by the scbooi’s financial
axd office, were more likely to borrow niore than their tuition during the pre-recession boon:
vears. Those loans were also mueh more likely to end up in defauls.

Given the recent increase I secuntization activity in the private student loan niarket, the Bureau
is monitonng the market closely to determine whether the self-certification process is working as
Congress intended. We will continue to consuit with members of the public, schools, industry
stakehoiders, and the Department of Education to determine the appropriate steps to ensure the
market 1$ properly functioning.

2. Rural and Economic Impact - Mr. Chopra, the success of rural communitics is impostant €0
me. Ruoral areas are facing a serious shortape of qualified professionals in a numher of
professions, including teaching, medicine, and iaw. Can vou deseribe the extent to which rising
student foan debt could exacerbate existmg workforce challenges in rural communities? In your
testimony, you also described a “domino” effect of student {oans on the economy. Could you
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expand upon the impacts you found on the ability of borrowers to purchase homes, start
businesses, form households, or any other impacts?

Response

We have heard from consumers and industry professionals that growing levels of student debt
may have spillover effects that present particular risks for rural communities. [n addition to the
Tact that for many professions, graduates in rural communities earn less than their peers in more
popuiated metropelitan areas. Tural communities tend to have more severe shortages of teachers,
certain healthcare providers, and other professionals. The financial strain of high student debt
has the potential to exacerbate existing workfosce shortages that exist due to these other factors
present in Tural communitics.

I recently had the chance to meet with representatives from the North American Meat
Association, the Anterican Veterinary Medical Association, the American Association of Bovine
Practitioners, the U.S. Cattlemen’s Association, the Academy of Rural Veterinarians, and the
National Farmers Usios to discuss the potential impact of student debt on farmers, ranchers, and
rural communities. Many of these representatives expressed significant concern.

In February 2013, the CFPB published a notice in the Federal Register soliciting input on
potential soiuticns to offer more affordable repayment options for borrowers with existing
private student loans. According to a submission {0 the Bureau’s request for information {romm
the American Medical Association, high debt burdens can impact the career choice of new
doctors, ieading some o abandon caring for the elderly or children for more {ucrative
sl_Je(:.iﬂi.ties.i Aspiring primary care doctors with heavy debt burdens may be unabie to secure a
mortgage or 2 loan to start a new practice. This ean have a particularly acute impact on rural
America, where rental housing is limited and solo practitioners agre a key part of the health care
systeni.

Classroom teachers submitted ietters to the Bureau detailing the impact of private student loans,
which vsually don’t offer forgiveness programs and inconie-based repayment options. One
school district official wrote (o the Bureau noting that programs to make student debt niore
manageable could lead to higher retention of quality teachers.” In the past decade, we've faced a
growing shortage of highly-qualified math and science teachers.” Rural and urban school
districts face particularly severe shortages. And teachers tn rural districts generally eamn fess than
their peers—the startisig salary for rural teachers is lower than the starting salary for non-rural
teachers in 39 states.”

Student debt can also impact the avaiiability of other professions critical to the livelihoods of
farmers and ranchers in rural communities. According to an annual survey conducted by the
American Veterinary Medical Association, 89 percent of veterinary students are graduating with

! See hitp:/fwww regulations. govA# idocumentDetail, D=CFPB-2013-0004-08 7K.

‘%’Se,e hegpefiwww regulations. govi#idecumentDetath; D=CFPB-201 3-0004-(03%,

httpidfwerw nap.edu/catalog phpfrecord id=11403.

4h£t.p:fi www eric.ed. gov/ERICWebPorfal/search/detaiimini jsp?_nipb=true& &ERICExtSearch SearchVaine 0=E]
A95458 & ERICEx i Search_SearchType, D=no&accno=EJ693438,
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debt, averaging S131.672 per borrower.” Veterinarians encumnbered with high debt burdens may
be unable to make ends meet in a dairy medicine or livestock management practice in remote
areas,

In effect, young graduates with stmdent debt have less financial flexibility and, consequently, less
ability 1o forgo a betier paying job for one in a rural area. The impact of student debt on these
communities seems worthy of closer study.

More broadly, we are concerned that student debt may have a “domine effect” on other sectors
of the economy. The National Association of Home Builders wrote o the CFPB about the
relatively low share of first-time home buyers in the market compated with historical levels, and
that student debt can “impair the ability of recent college graduates to qualify for a loan.”
According to NAHB, high student ican debt has an impact on consumers” debt-to-income {DTT}
ratio — an impeortant metric for decisions about creditworthiness in mortgage origination, When
monthly stndent loan payments take up a high portion of a borrower’s nionthly income,
applicants may be less qualified candidates Tor a mortgage.

The National Association ot Realtors noted that first-fime home buyers typically rely heavily on
savings to fund down payments. When young workers are putting big chunks of theis income
toward student loan payments, they’re less able to save for their first down payment.

We have also heard from a numbes of young entreprencurs and innovators workimg in the
technolopy sector. We asked about the roadblocks they’ve experienced when trying to build new
businesses. For many, student debt hag made it much harder (o take risks and for these young
graduales to bet on themselves and on their ideas. In addition, we’ve heard that it is challenging
to aitract talenfed employees willing to take 2 risk becanse they're worried about their debs.

Unfortunately, many recent graduoates tell us they ve put off their goal of starting a business, and
student debt may be playing a role. Since the recession, the share of young graduates’
outstanding credit consumed by studeni loans has jumped by 14 percent. Others have found that
young student loan horrowers now have lower credit scores than their peers with no student debt.
This may make it more difficult for borrowers to qualify for smail business loans.

Other research has demonstrated that three-quarters of the overall shortfall in household
formation since the start of the recession can be attributed to reductions in household starts
among younger aduits ages 18 to 34, In 2011, nearly 2 mitlion more Americans 1 this age group
lived with their parents than in 2067, Meody’s Analytics estimates that each new househoid
lormed leads to $1435,000 of economic impact,

I student debt is holding back just a third of those two million young Americans [rom living on
their own, that adds up to a $100 billion loss or delay in economic activity.

L ; ; ; 3
? See hifps:/www avma.org/newsfournalsfenllections/pages/avini-collections-se o surve ys aspx,
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3. Student Loan Servicers - Mr. Chopra, the CFPB recently proposed a rule that would enable it
to examine and supervise large student ioan servicers. Can you describe why the CFPB
proposed this rule and how the agency plans {0 supervise these servicers?

Response

in March of 2013, the Burean issued a proposed rule defining the larger participants in the
student foan servicing market. The proposed rute would establish the Bureau’s supervisory
authority over certain nonbank covered persons participating in the market for student loan
servicing. The comment period for the proposed rule closed on May 28, 2013 and the Bureau is
considering the comments received before reaching any final decisions on the Proposed Rule.

Student loan seevicers play a critical roje in the student loan market. Student loan servicets
mznage interactions with borrowers on behalf of Ioan holders of ocutstanding student loans.
Servicers receive scheduled periodic paymenis from borrowers pursuant fo the terms of their
ipans and apply the payments of principal and interest and other suiich payments as may be
required pursuant to the terms ol the loans or of the contracts governing the servicers’ work.
Typically, student {oan servicing also involves sending monthly payment statements, maintaining
records of paymenis and balances, and answering borrowers’ questions. When appropriate,
servicers may also make horrowers aware of alternative payment arrangements such as
consohidation loans or defermients.

Student loan servicers also play a role while students are still in school. A borrower may receive
muitiple disbursements of a loan over the course of one or more academic years, Repayment of
the loan may be deferred until some future point, such as when the student finishes post-
secondary education. A student Ioan servicer will maintain records of the amount lent to the
borrower and of any inferest that accrues; the servicer miay also send staterments of such amounts
to the borrower.

In addition. student foan servicers may collect payments and send siatements after loans enter
delanit. They miay also report borrowers” account activity 10 conswmer reporting agencies,

In short, most borrewers, once they have obtained their loans, conduct almost all transactions
relating to their loans through student loasn servicers. The proposed rule would enabie the Bureau
o supervise larger pariicipanis of an industry that has a tremendous impact on the lives of post-
secondary education students and former students, as well as their families.

Under 12 U.5.C. 5514, the Bureau has supervisory authority over all nonhank covered persens
offering or providing three enumerated types of consumer financial products or services: (1}
origination, brokerage, or servicing of consumer loans secured by real estate, and related
mortgage loan modification or foreciosure relief services; (2) private education lcans: and {3}
payday loans. The Bureau also has supervisory authority over *‘larger participani{s] of 2 market
for other consumer financial products or services,”” as the Bureau defines by rule, This proposed
rule, if adopted, would be the third in a series of rulemakings to define larger participants of
markets for other consemer financial producits or services for purposes of 12 U.S.C.
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5514¢a)1}B). The Dureau is proposing to estabiish supervisory authority over certain nonbank
covered persons participating in the market for student loan servicing.

The Bureas is authorized to supervise nonbank covered persons subject to 12 U1.5.C. 5514 of the
Dodd-Frank Act for purposes of: (1) assessing comphiance with Federal consumer financial law;
{2} obtaining information about such persons’ activities and compliance systems or procedures;
and (3) detecting and assessing risks fo consumers and consumer tinancial markets. The Bureau
conducts examinations. of various scopes, of supervised entities. In addition, the Bureau may, as
appropriate, request information from supervised entifies without conducting examinations,

The Bureau pniontizes supervisory activity at nonbank covered persons on the basis of risk,
taking into account, among other factors, the size of each entity, the volume of i3 transactions
involving consumer [inancial products or services, the size and risk presented by the product
market in which it is a participant, the extent of relevant State oversight, and any field and
market information that the Bureau has on the entity. Such field and market informaton might
include, for example, inforniation from complaints and any other information the Bureau has
about risks to consumers.

The Bureas plans to supervise these servicers consistenf with the general examination manual
describing the Bureau's supervisory appsoach and procedures, This manual is avaiiable on the
Bureau's website. As explained in the manual, examinations will be structured to address various
factors related to a supervised entity's compliance with Federal consumer financial law and other
relevant considerations. On December 17, 2012, the Bureau released procedures specific to
education lending and servicing for use in the Bureau's examinations. If this proposed rle is
adopted, the Bureau would use those examination procedures in supervising nonbank larger
participants of the student Joan servicing market.
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Questions for Mr. Rohit Chopra, Studeut Loan OQOmbudsman, Consumer Financial
Protection Bureau, from Ranking Member Crapo:

1. Many of the borrower relief options found 1n the CFPB’s May 2013 report appear beneficial
to borrowers. However, one credit reporting agency has a section on iis website ontlining the
impact of a loan medification on a borrewer's credit report and notes that a modification could
negatively impact a credit score.

a. Has the CFPB done any analysis to determisne if there are negative collateral smpacts t¢ a
borrower who gets a loan modification?

Response

As a geaeral matter, credit scores are based on proprictary models developed by private industry,
Based on our discussions with servicers and consumer reporting agencies, there are specific
codes in the Meiro I reporting format that allow for indicators of alternative repayment plans.

The tmpact on a credit score of a student foan default would certainly be a negative credit
scoring event for an individual consumer. Alternative repayment options that allow a consumer
to avoid delinguency and default would potentially lead to a better credit score.

However, if a borrower is current on their obligations aad putsues an alteraative repayment
schedule, a proprietary credit scoring model might determine that this is a sign of distress, which
may impact a score.

# financial institations begin to offer more alternative repayment options to borrowers in
distress, 1t will be important for servicers to clearfy explain the factors that should be considered
when choosing one of these options.

b. How does the CFPB balance the need for a consumer to feceive some immediote
pavment relief with the fong term effects on other parts of a borrower’s financial profile?

Response

In our consumer engagement efforts, we encourage consumers to think of both the short-term
and the long-term. For younger consumers with student foan debt. it is particularly important Tor
borrowers to protect their credit profile. Defauiting on a student loan can make it very difficul
to obtain credit 10 the {future, of even pass employment vegitication checks. We contiaue {0
educate consumers of ways to avoeid default, such as accumuiating emergency savings and
pursuing alternative repayment options.

2. The CFPB’s sole statutory mandate 18 to protect consumers. Lenders have noted regulatory
confusion as the chief obstacle preventing them from offering more borrower relief options.
This obstacle arises fron: a perceived conilict between the Bureat:’s borrower relief policies and
prudential banking reguiators’ safety and soundness guidance,
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a. Has the Bureau taken steps to ensure that borrower relief options ouilined in the May
2013 CFPB report on student foans don’t negatively impact the safety and soundness of
the privaie student loan market?

Response

As discussed in the hearing, prudential regulators clearly articulated that they woukld not criticize
institutions for restructuring deht in a safe and sound manngr. The Bureau has noted that
alternative repayment options for private student loan borrowers might increase the net present
value of troubled loans., This wouid be beneficial both to consumers, financial institution, and
mvesiors.

b. Did the Burcau work with the prudential banking regulators to address potential
regulatory obstacles betore publishing the May 2013 report?

Response

The Bureau regulariy consuits prudential regulators on a wide range of matters, including the
development of the May 2013 report. As noted in testiniony by the prudential reguiators at the
June 25" hearing, financial institutions are not barred from restructuring debt, as long as they
accurately reflect the value of these loans in their accounting statensents.,

3. As aresult of pmdential banking reguiators offering varying levels of guidance for their
supervised tnstitutions with regards o private student loans, the financial institutions may in fum
offer varying degrees of borrower relief options.

a. How does the CFPB anticipate achieving consistent supervision of private student foans
made by financial institutions that have different prudential banking regulators and
therefore different guidance?

Response

The Bureau does not supervise financial institutions for safety and soundness. The Bureau
conducts examinations o assess compliance with Federal consumer financial law. The
procedures used in these examinations are available to financial institutions and the public at:
hitp://files.consumerfinance. gov/f/201 212 cfpb_educationioanexamprocedures. pdf

COuestions for Mr, Rohit Chopra., Student Loan Ombudsman, Consumer Financial
Protection Bureau, from Senator Manchin;:

t. In rural towns across the country, there is a chronic shortage of primary care heaith
professionals. Not just doctors, but nurses aad others. According to the American Medical
Association. student debt may be a barrier to practicing in underserved communities. This
problem extends beyond health professionads. 1 hear from West Virginians across my state that
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the best teachers are retiring and that poorer districts are having a tough time bringing in young
people to take their places. So many rural families want their kids o go to college, but they
worry about the 1mpacts of high levels of student loan debt? In vour opinion, how will rurai
areas survive without critical professions like doctors, nurses, and teachers? What are you doing
1o make sure that the burden of siudent debt isn’t disproportionately shouldered by roral areas?

Response

As you have observed in West Virginia, we have heard from consumers and the agricuiture
industry that growing levels of student debt may have spiliover effects that present particular
risks for rural communities. If eritical professions such as doctors, nurses, and {eachers are
unable to locate in rural areas, this could pose a serious threat to the standard of Living for
Americans in rural communities.

1 recently had the chance to meet with representatives from the North American Meat
Assoctation, the American Veterinary Medical Association, the American Association of Bovine
Practitioners, the U.S. Cattlemen’s Association, the Academy of Rural Veterisarians, and the
National Farmers Union to discuss the potential impact of student debt on farmers, ranchers, and
rural communities. Many of these representatives expressed significant concemn.

In addition to the fact that for many professions, graduates in raral communities earn fess than
their peers in more popuiated metropolhitan areas, rural comniunities iend (o have more severe
shortages of teachers, certain healthcare providers, and other professionals. The financial strain
of high student debt has the potential to exacerbate exssting workforce shortages that exist due to
these other factors present in rural communities.

In February 2013, the CFPB published a aotice in the Federal Register soliciting mput on
potential solutions to offer more affordable repayment options for borrowers with existing
private student loans. Acecording to a submission to a Bureau request for information from the
American Medical Association, high debt burdens can impact the career choice of new doctors,
leading some to abandon caring for the elderly or children for more lucrative spec ialties.®
Asgpiring primary care doctors with heavy debt burdens may be unable to secure a mortgage or a
foan to start a new practice. This can have a particularly acute impact on rural America, where
rental housing is limited and solo practitioners are a key part of the health care system.

Classtoom teachers submiitted ietiers to the Bureaw detaaling the impact of private student 1nans,
which usually don’t offer forgiveness programs and income-based repayment eptions. One
school distnet elficial wrote to the Bureau noting that programs to make student debt more
manageable could lead to higher retention of quality teachers.” In the past decade, we’ve faced a
srowing shortage of highly-qualified math and science teachers.” Rural and urban school
districts face particularly severe shortages. In effect, the communities with the most urgent need
for great teachers tend to be the sehool districts with the fewest. And teachers in rural districs

® See hitp:/fwww repulations.gov# idecumentDetail; D=CFPB-2013-0004-08 78,
" See hegpAwww regulagons povif idocumentDetafh D=CFPB-201 3-000G4-00335.
¥ hitp:/fwww.nap edn/catalog.phpZrecord_id=1 1463,
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generally earn less than their peers—the starting salary for rural teachers is lower than the
. . El
starting salary for non-rural teachers in 39 states.

Student debt can also impact the avaiiability of other professions critical to the livelihoods of
farmers and ranchers in rural communities. According to an annual survey conducted by the
American Veterinary Medical Association {AVMA), 89 percent of velerinary students are
graduating with debt, averaging $151,672 per borrower.' ' Veterinarians encumbered with high
debt burdens may be unahie o make ends meet in dairy medicine or Hivestock management
practices in rural comniunities.

In effect, young graduates with student debt have less financial flexibility and, consequently, less
ability to forgo a better paying job for one in a rural area. The potential inipact of student debt on
these communities is one that policymakers shouid closely monitor.

2. it does not make any sense that, under our current system, students are forced to pay high
interest rates on federal student loans when everyone else in the ecosioniy benefits from Jow
borrowing costs on everything else. And if we don’t act by Tuly 1¥, every federal loan will have
an interest rate of at least 6.8% in 2013, while T-bill rates stay near historic lows, Not only
would moving te a market-based rate allow students to benefit trom cheaper bormrowing when
everyone else can, I expect that private student loan lenders would, in order to remain
competitive, lower their rates as well, Under the curtent svsiem, private lenders know that we
have created artificial benchmarks for these rates, so private lenders can always keep their rates
unnecessarily high. How do vou helieve that implementing a market-based rate [or federal loan
programs would affect the pnvate loan market? Wouldn't allowing federal rales o fall during
times of cheap borrowing---guch as today--force private borrowers to lower their interest rates
10 remain competitive?

Response

As a general matter, the student loan market has not exhibited signs of robust competition ~ even
when private market participants dominated. In the Federal Family Educational Loan Program,
financial institutions could receive subsidies and guarantees 1f loans met certain critena.
Congress set stafutory interest rate caps; in theory, the most efficient private actors wounld atfract
customers by providing the lowest possibie price on a4 commodity product,

Unfortunately, this was generally not the case. While lenders made limited use of incentives,
such as waivers of some origination Tees, those whe charged the statutory maximum were not
competed out of the market. Even when borrowers were offered various advertised incentives,
many borrowers would never benefit from: those incentives. Instead of offering competitive
prices to student loan borrowers, many [inancial instiutions drew scrutiny Yor business models
that provided benefits to schools and financial aid officials, who are abie to strongly influence
student loan cheoices by students and fainilies.

hitp:#/www enic.ed. govVERICWebPortal/search/detaiimini jsp?_nfpb=true& &ERICExtSearch_SearchValue 0=EJ
A95458 & ERICEx i Search_SearchType, D=no&accno=EJ693438,
" See hitps://Awww.avini.org/news/jonrnals/collections/pages/avma-cellections-senior-surveys.aspx.
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The Departiment of Education and the Bureau authored 2 joint report to Congress on private
sfudent loans, which showed that most borrowers would be beiter off exhausting federal student
foan options before choosing private loans. Given that private student Ioans and federal student
ioans are not economic substitutes, it would be difficalt to determine how federal studens Ioan
rates might tmpact private student 1oan pricing.
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Onestions for Mr. Rohit Chopra. Stadent Loan Ombudsman, Consumer Financial
Protection Bureaun, from Senator Brown:

I. As avoting member agency of the Financial Stability Oversight Council, I am interested in
your views o how you assess whellier an entity would meet the criteria to be designated a
systemically important financial institutions (SIF1}. Specifically, given its extremely large
footprint in servicing Direcr, FFELP, and private student loans, what would be the broader
impact on consumers and markets if SLM Corp. {Sallie Mac) were to fail?

Response

According to its public filings, SLM Corp. {Sallie Mae) services studeni loans for over 13
mitlion borrowers of Direct, FFELP, and private student loans, According to the surveys by the
Student Loan Servicing Alliance, Sallie Mae is the largest servicer in the market, with a
commanding lead over it competitors.

Analysis of the impact of an unexpected failure of Sallie Mae would require assessing a number
ol factors, including whether there would be financial institutions with excess servicing capacity
to bid on Sallie Mae’s servicing rights and portfolios given a set of capital market conditions, the
ability for the Departiment of Education to reassign Direct Loan volume to other contracted
servicess, and the impact of a potential disruption in payments to holders of FFELFP asset-backed
securities, among others.

If Sallie Mae’s failure fed to disruptions in servicing, there might also be an impact on the
processing of payments and reporting to credit bureaus for individual customer accounts, if
appropriate safegnards are not in place.

2. In October 2012, the Consumer Financial Protection Bureau issued a repost about problems
servicemembers face when utilizing benefits guaranteed by federal law, even on government-
goaranteed student foans. Your agency supervises insututions with FFELP portfoiios.

a. Have you focused on these portfolios i your examinations?
Response

Prior to 2010, many insured depository institutions onginated student Joans guaranteed by the
federal government. For insured depository institutions with assets over $10 bifiton and their
affibrates, the authority to supesrvise such entities for compliance with Federal consumer financial
faw transferred from prudential regulators to the CFPB on the Dodd-Frank Act transfer date.

The Depastment of Education oversees compliance with Title I'V of the Higher Education Act.

Our supervision program to date has covered a range of student lending issues, as well as other
iending issues servicemembers are facing. The October 2012 report vou reference detailed
difficuities many servicemembers face in managing student foan debt, despite a mumber of
federal protections and benefits for servicemembers o help manage their stadent ioan debt.

in
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Under the CFPB’s procedures for student lending examinations, examiners assess a variety of
issues. The full procedures are available to the public at;
hup/files.consumerfinance. gov/i/201212 _cipb_educationicanexamprocedures.pdf.

During the course of the examination, examiners may [ind evidence of vielations of — or an
absence of compliance policies and procedures with respect to — laws such as the
Servicemembers Civil Relief Act. Additionally, examinets assess servicers’ policies and
procedures for granting deferments consistent with FFELP requirements. The CFPB follows up
on any examination findings as appropriate, depending on all of the facts.

b. To what extent have you determined that servicemembers are victims of unfair or
decepiive practices as it regards {0 student joan benetits?

Response

An important function of the Bureau’s Office of Servicemember Aflairs is to “monitor
complainis by servicemembers and their famziites.” Qver the course of reviewing these
complaints, it became clear that servicemembers were experiencing difficuliies obtaining and
retaining their SCRA vights, as well as other benefits. The complaints submitted by
servicemembers and their families regarding their experiences with [inancial institutions when
navigating student loan repayment options were quite distressing. These complaints raise serious
questions about the commitment of certain financial institutions to comply with laws that protect
milifary famihes,

The CFPB articulated these concerns as part of the October 2012 report and will utilize the tools
at its disposal to ensure that consumer profections relating to consumer [inaacial products and
services are vigorously enforced for servicemembers, veterans, and their familics. Former
Secretary of Delense Leon Panetta alse shared his concern aboui misieading information given
to servicememhers at an anpouncement discussing the findings of the report.

Scme financial institution investors bave expressed surprise that senior management would be
willing {o bear significant reputation risk for a relatively minor level of additional profit on
servicemember student loans.,

¢. Are you confident that your supervised instituiions are in compliance with the SCRAY
Response
The October report laid out sefious concerns aver apparcnt comphiance issues as they relate to

student iending and the SCRA. The CI'PB continues to remain concerned about active-duty
servicemembers obtaining and retaining their righis under the SCRA.

d. To what extent have you shared these results with the Department of Education and the
Depariment of Justice?
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Response

The Dodd-Frank Act contempiates that the Office of Servicemember Affairs will coordinate with
other federal and state agencies “regarding consumer protection measures relating to consumer
financial products and services offered to, or nsed by, service members and their families.” The
CFPB has worked closely with both the Department of Education and the Departmient of Justice
as it relates to military student foan issues and the significant consumer protection risks
documented within the October report.

3. Much of the testimony focused heavily on forbearance as a method of rehief for private
student loan borrowers. But the volume and tenms of private student loans 1ssued in the years
leading up to the financial crisis indicate that many of these loans may not be sustainable
evern alter forbearance periads. Your July 2012 report documented a 400 percent increase in
the volume of private student loan debt originated between 2001 and 2008 ~ and 2008
originations swrpassed $20 biliton, The report also shows that from 2005 to 2008
undergraduate and graduate borrowers of private student Ioans took on debt that exceeded
their estimated tuition and fees, and in some years more than 30 percent of loans were made
directly to students with no certification of enroiflment trom their academic institntion, The
heavy debt burden that was created 1n these few years is not just unsustainable by doliar
volume, but also in the ioans’ terms. Loans were often variable rate loans with initial interest
rates ranging from 3 percent to more than 16 percent.

a. (Gtven that these unfavorable loan terms were made to a targer number of borrowers,
presummably inciuding more students from Hmited financial means, do loans odginated
between 2001 and 2008 comply with your standards for safety and soundness?

Response

Many private student ioan borrowers wish to repay their loans but are seeking aiternative
repayment plans when they are unable to earn sufficient income to meet minimum required
payments, The joint CFPB-ED Report to Congress on Private Student Loans found that, in 2008,
10 percent of private student foan borrowers devoted more than 25 percent of their income to
meet student loan repayment obligations — a figure that may have risen as labor market
conditions worsened, Many struggling borrowers end up in delinquency or default, see their
credit profile damaged. and miay be excluded fromi full economic participation once they attain
adequate empicyment.

However, the CFPB does not supervise institutions, including private student loan lenders, for
safety and soundness standards. This responsibility remains with the prudential regulators, so
the CFPB cannot speak to whether 1oans with poor underwriting met these standards.

b. How would refinancing the highest-vost toans to reflect borrowers’™ current characteristics
atlect the soundness of a regulated instifution’s balance sheet in the short and long term?



Private Student Loans: Regulatory Perspectives
June 25, 2013

Response

The CEFPB does aot supesvise institutions for safety and soundness regulations, so # would be
difficuit for the CFPB to determine this inipact. As a general matter, when pricing is not
cominensurate with risk profile, this may be a sign of insufficient competition.

4. It has often been noted that the lack of competition in the private student lender market has
limited loan refinancing opportunities.

a. Given the lack of competition in this space, how can we assure that low- and middie-
income students have access to affordable loans and 1oan modilication options that reflect
the borrower’s characteristics and ability and willingness to repay?

Response

Borrowers from fow- and middle-income famiiies might face high prices on private student loans
due to their co-signers’ credit profile. Even when these borrowers graduate and find good jobs,
many report to the Bureau tbat they arc unable to refinance to lower rates that refiect their
reduced credit risk, The current industry structuge may not be delivering efficient pricing, and
this hay warrant further action from policymakers.

b. Is there an existing pubiic or private mechanism to encourage more sustainable loan
terms and refinancing opportunities for student borrowers?

Response

As discussed in the hearing, depositary 1nstitutions are able to offer alfordable payment plans to
borrowers, as long as they accuraiely reflect the value of the loans. However, loan restructuring
activity is troublingly low,

Policymakers took a nuniber of steps to jumpstart {ending and capital markets activity as the
financial crists began (o unravel. This might provide valuable lessons for how to ensure a well-
functioning student foan market.

i

Without intesvention from Congress of regulators, is there reason to believe that private
student lenders will actively work with borrowers fo issue more sustainable loans and to
imodify the terms of loans issues prior to the financial crisis te more accurately refiect the
risk profile of the borrower given the current lending environment and their financial
staius?

Response

Lenders who are nimbie and seek to maximize sharcholder value would likely modify loan terms
for distressed borrowers in order to aveid losses froni defauit. However, many financial
institutions face significant chalienges with legacy accounting, I'T, and servicing systemns that are
complex, inhibiting this activity.
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5. Pursuant to Section 1033 of the Dodd-Frank Act, you have segularly executed the mandate to
provide “appropriate recommendations’” to certain Congressional commuitees. Congress has
been examining the jong-term foture of the GSE participants in the housing market. Given
youws expertise in the student foan market and your statutory mandate, would you find it
appropitate to provide policymakers with your assessment of Saliie Mae’s transition from a
GSE 1o its current corporate Torm o inform our approach on housing GSE policy? If so,
what might be a feasible timelineg?

Response

As chartered, the mission of the Student Loan Marketing Association {Sallie Mae) was fo
provide hquidity for government-guaranteed student loans and serve as a national secondary
market and warehousing facility. Next year will be the tenth anniversary of the termination of
Satlie Mae’s government charter, As part of the privatization, the federal government freed the
comipany of many of ifs requirements as a GSE and permitied the company to niaintain the Salhe
Mae brand for a fee of $5 million.

While Sallie Mae 18 now a private conipany {organized as SLM Corp), its business model] is
closely fied to governmeni programs. For example, Sallie Mae i3 a major government contractor
where it acts as a servicer and debt coliector for Federal Direct Loans, The corporation is a large
Lolder of FFELP loans, where it receives certain subsidies on interest accruals tron: the federal
government. According to 1¢s fiiings, Saliie Mae has relied on government-aftiiated financing,
inciuding an asset-backed commercial paper {acility arranged by the Department of Education
and a line of credit with a Federal Home l.oan Bank through its insurance subsidiary. The
corporation also operates Sallie Mac Bank, whose deposits are 1asured by the FDIC,

The Department of the Treasury’s Office of Sallie Mae Oversight served as the GSE's primary
reguiator, The Bureau and the Department of Education now maintain significant compliance
oversight responsibilities over many of Sallie Mae’s business activities (and in some cases, the
Department of Education has contractual oversight). The Bureau is involved in trequent
dialogue with the Departments of Education and Treasury about the activities of Saliie Mae,
given iis onisized role in the student ioan market.

In upcoming months, I will gather fnther infonmation from appropriate agencies, as well as
former OSMQO staff, to provide information to your office and other interested parties about the
privatization of the GSE and its impact on the marketplace.

6. A key finding of the Senate HELP Comnittee report, “For Profit Higher Education: The
Failure to Safeguard the Federal Investment and Ensure Student Success” is that some for-
profit schools are engaged in tactics that appear designed to masnipulate rates of studests
defaulting on foans. This inciudes schools paying statf based on the number of forbearances
or deferments secured, and ¢n at feast one instance paying private investigators to get signed
[orhearance authorizations.
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a. Has the CFPB seen similar tactics in the private student loan market?
Response

‘The Bureau is unable to comment on the status or existence of any investipation of for-protit
colleges as it refates to tactics used to manipuiate default rates.

As a general matter, for-profit colleges do not face consequences under the Higher Education
Act for defaulis experienced by students on theirs private student loans. The Higher Education
Act specities that for-profit colleges may not exceed certain cobort defzult rates on Federal
student {oans without risking eligibility for accepting Title IV funds.

b. Has the CFPDB seen evidence that particular instimtions with high levels of student
defaults (upwards of 15 percent) are focused on enroiling servicemembers?

Response

According to data from the Departments of Veterans Affairs and Education, of the 75
schools with the most recipients of GI Bill beneficianes. more than half of those institutions have
a default rate over 15%.

c. Has the CFPB seen evidence that institutions that enroll a high number of
servicemembers also have a large number of students that are taking out private student
joans?

Response

The Bureau is unable to commesnt on the status or existence of any investigation of for-profit
colleges targeting servicemembers and steering them to private student loans.

However, there is concern that the incentive simicture created by the “90-10 rule” encourages
for-profit colleges to aggressively market to servicemembers, due 1o the requirement that for-
profit coliepes get at least 10 percent of their revenue from sources other than Title IV fedesal
education funds administered by the Department of Education. GI Biil and Military Tuition
Assistance henefits are not Title 1V funds, so they fall into the 10 pereent eategory that these
colieges need to fill — and we have heard of some very aggressive tactics to quickly enroll GI Bill
recipients, who also took out private student loans to pay for the amount of tuition and fees not
covered hy military benefits,
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Questions for Mr. Corey Stone, Assistant Director, Office of Deposits, Cash, Collections,
and Reporting Markets, Consumer Financial Protection Bureau from Senator Toomey:

1. Director Cordray recently announced that the CFPB will soon be engaging in FDCPA
rutemaking. What key areas of the FDCPA will this rulemaking address? Are there any areas of
the FDCPA that e CFPB considers off the table? Because the FDCPA s over thirty-five years
old, should comprehensive FDCPA reform be left to the Congress rather than the CFPB?

Response

In the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act),
Congress amended the Fair Debt Coliection Practices Act (FDCPA) to give the Consumer
Financial Protection Bureau (Bureau) the authority o prescribe rules with respect i the
coliection of debts by debt coliectors fo implement that law. The Dodd-Frank Act also
empowered the Bureaw to issue rules applicable to covered persons and service providers
(inchuding debt collectors and creditors coliacting thetr own debts) tdentifying uniawfui vafair,
deceptive, and abusive acts and practices in connection with any transaction with a consuiner for
a consumer financial product or service, or the offering of a consumer financial product or
service, mcluding requitements for the purpose of preventing such acts or practices, The Dodd-
Frank Act also authorized the Bureau to prescribe rules fo ensure that the features of any
consumier financial product or service, both initially and over the term of the product or service,
are fully, accurately, and effectively disclosed to consumers m a mannes that periits consumers
to understand the costs, benetfits, and risks associated with the product or service, in light of the
facts and cireurnstances,

The Bureau is in the early sfages of a debt collection rulemaking. Specifically, the Bureau is
planmag to publish an Advance Notice of Propesed Rulemaking {ANPR). The ANPR would
elicit information shout the nature and extent of consumer protection probiems in debt collection
as well as the advantages and disadvantages of various solutions to those probiems. A broad
focus in an ANPR is prudent in light of the many consumer protection concerns that have been
raised refating to debt coliection and the limited legislative changes and absence of regulation of
debt collection practices since the FDCPA was enacted in 1977.

The information that the Bureau receives from consumer groups, industry, and others in response
to the ANPR will heip identify topics that the Bureau might mclude i a proposed rule. At this
time, the Bureau has not made a deterniination about which topics to cover In a proposed rule,
although improving data integrity in the debt collection system and updating debi collection law
to reflect technological advances are among the topics addressed.

2. My office is aware of a number of industry self-regulatory mitiatives, such as the certification
program established by the Debt Buyers Association earlier this year. Are you aware of these
efforts? Have you considered the irnpact of these industry-hased solutions instead of pursuing a
government solution through FDCPA ruiemaking?

Response
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The Bureau is aware of the Debt Buyers Association’s (DBA} certification process, and during
its development we provided informal comments on the program jointly with the Federal Trade
Commission stalf. The Bureau applauds the DBA’s efforts.

As we move forward, the Bureau will be taking consideration of the DBA’s certification
program as i# evaluates what rufemaking activity to undertake in this area.

3. What consumer cost-benefit analysis is the CFPB doing with respect to the proposed debt
colicction rulemaking? When evaluating what 1 best for consumers, 18 the CFPB taking mto
account the costs that will be passed onto the consumers who are corrent on their ebligations in
order 0 benefit fate consumer debtors?

Response

The Bureau’s goal in the debt collection ruiemaking will be to develop rules that protect
consumers without imposing unnecessary or undue burdens on those who must comply with
those rules. The Bureau will consider the costs, benefits, and 1mpacts of any fules 1t issnes on
consumers and businesses, including creditors, debt buyers, and debt collectors. As part of that
evaluation, the Bureau will assess whether the cost of complying with proposed debt collection
rules could ultimately be reflected in higher pnces and decreased avalability of consumer credit
and other consumer financial products and services.

To obtain information about the costs and benetits of proposed rules, the Burcau anticipates
requesting puhlic comment on these issues in the ANPR and any Notice of Proposed Rulemaking
it ynay 1ssue,

4. The CFPB has stated that attorneys who collect debis on hehalf of their clients can be subject
to the CFPB’s mlemaking and supervision.

¢ Does the CIFPB intend to examine, supervise or regulate the conduct of attorneys who are
hitigating matters before a court if they are defined as a “covered person” or “‘service
provider™?

Response

As the Bureau explained in its rule defining larger participants in the consumer debt collection
market that are subject to the Bureau’s supervision, the Bureau has authority “regarding the
offening or provision of a consumer financial product or service . . . that is . . . offered or
provided by {an] attomey . . . with respect to any consumer who is not receiving legal advice or
services from the attomey in connection with that product or serviee,” 12 U.S.C,

§ 3517(c)2¥B). Consumer debt collection is a consumer financial service that is provided “with
respect £0” the eonsumers who owe, or are claimed to owe, the debts subject to collection. An
attorney engaged in consumer deht collection, as defined by the Bureau’s larger-participant rule.,
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does not provide “legal advice or services” to those consumers; to the contrary, the attomey
represenis clients with interests that may be or are likely to be adverse 0 those consumers. Such
an attomey can therefore be property subject to the Bureau's authority,

As the larger-participant rule further explained, though, not every occasion on which an attorney
seeks money from a consumer, inciuding in the course of htigation, constitites consumer debt
collection. Consumer debf coliection, under the Bureau's targer-participant rule, includes only
the activities of persons whose principal business activity is debt collection or that regularly
engage in deht coligction.

With respect to rulemaking, the Bureau notes that the Supreme Court has held that an attorney
cah be a debt collector subject to the FDCPA, and that the FDCPA does reguiate to a certain
degree the litigation activities of such an aitorney. A rulemaking under the FDCPA could
propesty reguiate the debt coliection actividies of an atforney subject to the FDCPA.

e The CFPB has stated that it “continues to adhere to the position that it can compel
privileged information pursuant to its supervisory authority” and has noted that
submission of privileged information to the CFPB will not be construed as a waiver of
the privilege, even when the CFPB shares, [or example, attorney-ciient privileged
information with other federal and state regulators. Does the CFPB have any concern
that attorney’s clients may have significantly less sense of security when sharing sensitive
information with their counsel, knowing that it may be demanded by the CFPB and
disclosed to other regulators? Does the CFPB feel that demanding such information may
have the effect of limiting advice sought from atiorneys relating to compliance questions?

Response

The Burean helieves that the submission of privileged information to the Bureau does not
constitute a waiver of privilege and will not have any significant adverse impact on supervised
entities” willingness to share sensitive information with counsel. Congress has provided for this
non-waiver of privilege by statute, see 12 U.S.C. § 1828(x), as it has for other agencies—and
other agencies have been mandating the production of privileged information from their
supervised entities for decades. The production of privileged information to the Bureau does not
change the nature or status of the information shared between an instifution and 1t counsel,

5. The CFPB has issued “Action Letters” designed for use by consumers in responding to
coliection atiempts by collection agencies or attorneys.

e One of the Action Letters may reguest that the collector provide more information to the
consumer than is required by law. If a coliector provides only the information that is
required by law, and the consumer subsequently files a complaint with the CFPB,
because all the information requested was not provided, how will the CFPB respond?
what will the CFP'B do if the coliector stiil refuses to provide more information than
lawtuily required?
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Response

The Bureau has received feedback on this point from one industry association, and has solicited
feedback from others, as well as from consumer advocacy groups, and will review these
comments to better understand any concerns and take appropriate action if necessary.

It 13 important to note that in the background to the ietier, the Bureau highlights that the debt
collector 1s not legaily required to provide all the information that a consumer may request, and
that this would not necessarily mean that the collector has violated the law. However, prudent
use of the letter may facilitate communication between the collector and the consumer by
providing the consumer with information that would allow them to recognize the debt and verify
that the balance is correct.

s Another Action Letier aliows consumers to demand that the debt collector or collection
attomey cease communicating with them. Is the CFPB concerned that the act of
providing this letter to consumer may be construed as encouragement {o use the ietter
even though circumsiances may not warrant s use?

Response

The Bureau has also recerved teedback on this point, and it is also considering whether (o revise
this letter. It is important to note that the Bureau does advise consumers of the potential
consequences of using this letter, and suggests it mav be prudent for them to request more
information prior {o using it.

6. Can the CFPB state how much of its budget, in dolars and as a percentage, are directed
toward consumer debt collection issues?

Response

The Bureau’s activities related to debt collection involve a variety of personnel and support
services across mulfiple divisions. Bureau staff take complaints from consumers about debt
coliection tssues: examine debt coliection firms for compiifance with consumer financial
protection laws; research trends m the debt collection industry; and help educate consuniers
about the their rights refated to debt collection. While we don’t have a specific amount budgeted
for debt collection activitics, the budget for cach of the Burcau’s divisions, including staffing
levels and key investments, is available on consumerfinance.gov. The Burean has made and will
continue to make investimients to support engoing work related to debt collection.

7. The CFPB opened a portal to accept consumer debt collection complaints. The identity of the
companies being complained of, and the nature of the complaints, 1s publicly available on the
CFPB’s website.
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e«  Will the CFPB take any reasonable steps to ensure the validity of the complaings before
posting the complaint, and the company’s identity, on its website?

e H a company can show that a complaimt was invaiid, will the complaint be removed from
the CFPB’s website?

Response

The Bureau began handling debt collection complaints on July 10, 2013, In addstion to debt
coliection complaints, the Bureau also handles complaints on credit cards, mortgages, bank
accouni and services, private student loans, consmimer ioans, credit reporting, and money
transfers.

Information about consumer complaints s avaiiable to the pubiic through the Bureau’s pubiic
Consumer Complaint Database. The database currently contains consumer complaints on credit
cards, mortgages, bank accounts and services. private studeni ioans, consumer ioans, credit
reporting, and money transfers.

While the Bureau now accepts debt coliection compiaints, these complaints are nof currently
posted on the Consumer Comiplaini Database. When the Bureau accepts complaints about a
specific product or service, it first evaluates the initial data abount the complaints {o consider
whether any specific policy changes are warranted regarding what information gets published on
complaints about that product or service before beginning te publish those complaints. The
Bureau will evaluate debt collection complaint data in anticipation of publishing those
complaints accordingly.

The Bureau maintains significant conirols to authenticate comgplainis. Each complaint is checked
to ensure that 1t is submitied by the identified consumer or from his or her specifically avthorized
representative. Each submission is aiso reviewed to determine if it is a complaint, an inquiry, or
feedback (submissions in the latter two categories are not forwarded to companies for handling}.
Further, each complaint is checked to 1dentify duplicate subniissions by a consumer who has
aiready submiited a complaint on the same issue to the Burean. Finally, compiaints are only
routed to compasies when they contain all the required figids, inciuding the complaint natrative,
the consumer’s narrative statement of his or her request, and the consumer’s contact information.
Companies view and respond to complaints using their secure web portals, which they aiso use
to notify the Bureau if a complaint has been routed incomectly. As we work to continually
improve our complaint ronting accuracy, sach notifications from: companies are key o routing
complaints to the correct companies and mereasing routing accuracy over time,

Complainis will only be posted on the Consumer Compiaint Database after the company
responds confirming a commercial relationship with the consumer or alter they have had the
complaint for {5 calendar days, whichever comes first. Complaints can be removed if they do
not mieet ali publication criteria. Additionally, the database does not include information about
consumers” identities.
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The Bureau’s entire Policy Statement on the Disclosure of Consumer Conplaint Data (78 Fed.
Reg. 21218 {Apnl 10, 2013)} is available at

hetp:/files consumerfinance, gov/201303 cfpb Final-Policy-Statement-Disclosure-of -
Consumer-Complaint-Data . pdf.

8. States play an active rofe in regulating the consumer debt industry. The states’ licensing
system, the Nattonwide Mortgage Licensing System (NMLS), aliows the states to track licensees
of all types from staile-to-siate on a nationwide basis. State reguiators have begun using NMLS
as the licensing platform for all types of non-depository financial service providers, inciuding the
Pennsyivania Department of Banking and Securities, which uses NMLS lor licensing debt
management CoMpanies.

e Thave co-sponsored Iegiskation to enhance confidentiality and privilege for information
shared among regulators in this system. Would it be beneficial to extend the privilege and
confidentiality protections for mortzage-refated information contained in the NMLS and
which is shared by state and federal reguiators {0 information in the NMLS relating to ali
types of nonbanks?

Response

The Bureau 18 committed to establishing and maintaining productive working relationships with
state bank and nonbank regulators, and understands the importance of protecting the
confidentiality of information that mayv be shared through such coordination efforts. To this end,
the Bureau has entered into information-sharing and cooperation Memorandun:s of
Understanding (MOU}, requiring the safegnarding of confidential information, with most state
bank and nonbank regulators that participate m the Nattonwide Mortgage Licensing System
(NMLS). Moreover, the Bureau recently entered into a State Coordination Framework to
establish a process for coordinated federal/state consumer protection supervision and
enforcement of entities providing consumer financial prodocts or services that are subject to
concurrent jurisdiction of the Bureau and one or more stafe regulators.

The Bureau belicves that steps to better faciiitate the sharing of information among regulators by
extending the confidentiality safegnards and privilege protections applicable to information
placed in the NMLS to additional nonbank activities could potentially be beneticial.

9. 1 understand that the CFPB and the FTC have formed a debt collection working group to
coordinate the respective activities between your agencies. Can you tell me more abont this
working group? s this group considering how {6 pursue the bad actors without burdening
fegitimate businesses with undue reguiatory requirements?

Response

The Burean and the Federal Trade Commission {Commission) formed a debt collection working
group 1o pool resources, experiences, and ideas in our efforts to protect consumers in debt
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coliection. The working group convenes periodically to discuss ongoing investigations, recent
legal developments, and trends in the debt coliection industry. This is part of a sustained effort
by the Bureau and the Commission, as partners it consumet protection, to advance a united front
against uniawful practices in debt collection.

As stated during the hearing, the Bureau recognizes that debt coliectors are an essential part of
the credit system. With that in mind, the working group coordinates activities to prevent
duplicative and burdensome reguiatory action against businesses in the debt cotlection industry.
By working together, the agencies can harmonize their regulatory efforts in a way that is
effective for eonsumers and efficient for businesses,

The coordination between the Bureau and the Commission is in accordance with the Janovary 20,
2012 MOLU between the two agencies. A copy of that MOU is availabie at
hitp:/ffiles conswmerinance. gov/A201 20 FTC MOUwSie, 1 20.pdf




COMMITTEE ON FINANCIAL SERVICES
Subcommittee on Finaneinl Institntions and Consumer Credit
Examining the Consumner Financial Protection Burean’s
Collection and Use of Consumer Data
Jnly 9, 2013

OQUESTIONS FROM CHAIRMAN SHEL D Y MOORE CAPITO

AND VICE CHAIRMANSEAN DUFFY

CAPITO/ANCFFY L
How many LS. consumer accounts is the CFPB monitoring as part of its data collection
activities?

Response

The Consumer Financial Protection Bureau (Bureau) does not monitor the accounts of particular
consumers and does not track the financial habits or activitics of any individual conswmer.
Instead, in the normal course of carrying ouf its statutory mandate to protect consumers, ensure
regulatory compiiance, and monitor the financial services and products markets for risks to
consumers, the Bureau collects information about accounts frem consumers who seek the
Bureau’s help through the consumer response [unction and from the isstituiion involved in the
complaint. The Bureau also collecis information from covered persons who are the subject of
supervisory examinations or enforcement activity, as well ag from whistleblowers and third
parties who may have information relevant to an enforcement action.

In addition, the Bureau pertorms market monitoring activities, which invelve the analysis of
market trends and risks to consumers based upon aggregating and analyzing account information
stripped of direct or personal identifiers. Specifically, the Bureau’s market monitoring activifies
inciude:

The Burean has procured from a national credit reporting agency {CRA) credit information,
stripped of direct or personal identifiers, with respect to a random and representative sample of
consumers with a credit report. For the records comprising this Conswmer Credit Panel (CCP),
the Bureau receives the information in the CRA's database with respect to all accounts
associated with the record. The CCP records cover approximately a 4% sample of credit
reporting agency recerds. The CCP is similar to panels that the Federal Reserve Board of
Governors and the Federal Reserve Bank of New York each have maintained for several years.

The Bureau is partnering with the Federal Housing Finance Agency (FHFA) to construct the
National Morigage Database (NMDB}. For this dawabase, the FHFA and Bureau have procured
from a CRA credit information with respect to a random and representative sampie of 3% of
mortgages held by consumers. This credit information, fike the data 1 the CCP, docs not
include direct or personal identifiers for individual consumers. The Bureau receives the
information in the CRA’s database with respect to all accounts associated with the record. The
Bureau cannot directly link data in the CCP with data in the NMDB and thus does not know
whether any of the records are common to the two databases. The Bureas also procures
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commercially-available mortgage data from Corelogic and BlackBox Logic that, like the CCP
and NMDB, does not contain personal identifying information directly lnked to individual
CONSUMErs.

In the exereise of is supervisory authority the Bureau 1s obtaining data stnipped of direct or
personal identitiers with respect to all credit card accounts maintained by a number of large card
issuers. This data 15 collected and housed on behalf of the Bureau by Argus Information and
Advisory Services, a company that is in the business of obtaining account-level data for credit
cards and other financial services from financial services companies. The data being provided to
the Bureaun are the same type of data that credit card tssuers regularly provide to Argus, such as
the monthly balance, fees charges, interest charged, and payments received on accowsits. The
data the Bureau receives does not inciude transactions, such as purchases. Through a
Memorandum of Understanding. the Bureau is also able to access data that s coliected by a
partner prudential regulator from an additional set of credit card 1ssuers. The combined data
represent approximately 83-90% of the outstanding card balances, None of the foregoing credit
card data contain mformation that directly identiles individuals.

Caroro/Durry 2.
How many American citizens hold these accounts?

Response

As discussed in the response to question 1, the Consumer Financial Protection Bureau {Bureau)
does not monttor the accounts of particular consumers and does not track the financial habits or
activities of any individual consumer. Instead, in the normal course of camrying out its statutory
mandate o protect consumers, ensure regulatory compliance, and monitor the financial services
and products markets for asks to consumers, the Boreau colleets information about accounts
from consumers who seek the Bureau’s help through the consumer response function and from
covered persons who are the subject of supervisory examinations or enforcement activity, as well
as Trom whistieblowers and third parties who may have infermation relevant o an enforcement
action. Additionaily, the Burean performs market monitoring activities that involve analysis of
account mnformation stripped of direct or personal identifiers. These activities are described in
response to question §. Without direct or personal identifiers, the Bureav cannot link these
records to individual eonswmers. As a resulf, the Bureau cannot determine the number of
citizens with respect to which data 1s berag coliected,

CAPITOAMOERY 3.
How many data fields are the CFPB collecting per account?

Response

There is no single system of consolidated data maintained by the Consumer Financial Protection
Bureau {Burezuj. The data fields contained in any particular database utilized by the Burean
vary depending on the purpose for which the data within 3t is gathered. As noted 1a response o
guestion 1. the Consumer Credit Panel contains fields collected by the credit reporting agency
from which this data is being purchased, excluding fields that contain information idengifying
individual consumers {e.g., name, address, or social security number) or individual creditors,
The National Mortgage Database (NMDB} will contain those fields, plus additional fields that
are obtained by matching the records 1n the NMDB with other morigage-related data, such as
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data reported pursuant to the Home Mortgage and Disclosure Act. With respect to the credit card
database, the fields are Hsted in the Request for Proposals that the Bureau issued and which can
be accessed at

hitps://www fbo.gov/index ?s=opportunity& mode=form& tab=core& id=61{9e255ach3acO44ffebd
ae 1(c6ec00.

In addition to these datahases, the Office of Enforcement has recetved evidence and informasion
from consumers, fimancial service providers, thitd-party entitics, and other govermment agencics,
This data is generally provided in unstructured form without searchable data ficlds. The Bureau
is also anthorized to gather infonnation from institutions it supervises in order to assess
coniplianice with the requirements of Federal consuiner financial law, obtain information about
the institutions” activities and compliance systems or procedures, and detect and assess risk to
consamers and to consumer {inancial magkets. The type, amount, and format of information
requested varies depending on which regulatory requirements are under review.

APIPOIITEY 4.
What types of information do these fields inciude?

Response
Piease see the response to question 1.

CAPITO/NUFFY 3,
How many data [ields does the CFPB’s contract with Argus information and Advisory Services
specify should be collected and retained?

Response
Please see the response to question 3.

CAPITY/DUEFY 6.

Will you provide this Committee with each of the complete contracts that the CFPB has entered
into with private entities Tor purposes of data collection, analysis, and storage? I so, please
provide these contracts along with your responses o these questions. If not, please explain why
the CFPB will not do so.

Response
Atiached are contraci copies (and modifications). Coniracts are limited to those that invoive the
purchase, collection, analysis, and storage of relevant data.

e Arpus Information and Advisory Services LLC (5 attachments)

e Blackbox Logic LLC {7 attachments)

o Brattle Group Inc. (5 attachments)

» (larity Services Inc, (4 attachments}

o CLC Compliance Techaoiogies Inc, (6 attachments)

o  Corelogic Information Solutions Inc. (4 attachments)

o Delcitte Consulting LLP (1 attachment for contract number CFP-12.D-00006)

»  Deloiite Consuliing LLP (5 attachments for coniract number TPD-CFP-12-C-0008}
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» Experian (4 attachmenis}
» Fors Marsh Group LLC {7 attachments}
e PriceWaterhouseCoopess LLP (2 attachments)

Piease be aware that the documents provided are contractual documents that may contain trade
secrets and/or propnetary or confidential information of private entities. The companies should
be consuited before any of this information is released publicly to avoid possible competitive
harm to these private parties.

ATTACHMENT: Contract Copies

Carrro/ ey 7.
How many memorandz of understanding (MOUs) has the CFPB signed with federal, state, and
iocal governmental eniifies regarding the coliection and sharing of data?

Response
The Consumer Financial Protection Bureau (Bureau)y Office of Consumer Response has
agreements to share consumer complaint data with 25 state and federal agencies.

In addition, the Bureau has signed MOUs with the Conference of State Bank Supervisors and
other signatories from alf 50 states plus Puerto Rico and the District of Columbia designed to
preserve the confidentiality of any supervisory information shared between the parties or related
to the operation of the Nationwide Mortgage Licensing System and the Mortgage Call Report.

The Bureau has also signed approxunately 40 other MOUs with federal, state, and Iocal
governmental entities regarding the potential sharing of data and/or the treatment of shared data.

Carrro/Durry 8.
Has the CFPB signed MOUs with any lederal financial prudential regulators? Which ones?

Response

The Conswmer Financial Protection Bureaw has signed MOUs with each federal [nancial
prudentiai regulator, including the Board of Governors of the Federal Reserve Systein, the
Federal Deposition [nsurance Corporation, the National Credit Union Administration, and the
Oftice of the Comptroller of the Curtency,

Cavrvo/hrry 9,
How many MOUs has the CFPB signed with foreign governmential entities?

Response

The Consumer Financial Protection Bureau does not have MOUs with any foreign governmental
entities.
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CAPrTo/DUrry T
How many MOUs has the CFPB signed with foreign non-governmental entities”

Response
The Bureau does not have MOUs with any foreign non-governmental entities.

CAPIPO/DUREY 11

Will you provide this Commitlee with copies of any and ail such MOUs that the CFPB has
entered 1nto with any entity regarding the collection and sharing of data? If so, please provide
these MOUSs along with your responses to these questions. If not, please explain why the CFPB
will not do so.

Response

The Consumer Financial Protection Bureau (Bureau) will provide the Comimitiee with copies of
MQOUs that the Burean has entered into with other govermmental entities regarding the collection
and/or sharing of data, with the exception of MOUs that contain nonpublic information, such as
conlidential supervisory information or other sensitive imformation of other governniental
entities.

CD ATTACHMENT.

Capreo/Duyry 12,

Has the CFPB issued orders to any company requesting data or other information that has been
used by the ageacy in any way to inform or augment its market monitoring efforis? It so, has 1t
made these orders available to the public?

Response

The Consamer Financial Protection Bureau {(Bureau} recently issued a number of siniilar orders
pursuant to its authority under section 1022(c)}4¥BXii) ol the Dodd-Frank Wall Street Reform
and Consumer Protection Act {Dodd-Frank Act) seeking standard form consumer credit
agreemenis from a number of covered persons. The information the Bureau will collect is
intended to assist the Bureau as it works to complele the study mandaled by section 1028(a) of
the Dodd-Frank Act. These orders have not been published by the Bureau.

CAPIYOAM Y 13,
1 the CFPB has requested data or other information from companies for its market monitoring
efforts, hut such requests have constituted an order, in what form have these requests heen made?

Response

The Consumer Financiai Protection Bureau's (Bureau) recent orders sceking standard form
consumey credit agreements were in the form of short orders setting forth the purpose of the
request, the authority for the request, instructions for complyving with the request, and contact
information to permit recipients {o foliow-up with the Bureau with any questions.
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Carsro/Durry 14,

From which private companies and governmental agencies has the CFPB requested data? What
is the scope of those data requests and how frequently do the entities provide the CFPB with the
reculested data? Please provide a complete answer for each such company and agency.

Response

The Consumer Financial Protection Bureau (Bureau) has purchased commescially available data
from Experian that s updated quarteriy; data from Corel.ogic and BlackBox Logic that is
updated monthly, and data, as a one-time purchase, from Clarity, None of these data contain
direct or personal identifiers.

As noted in responses to questions 7 and 8, the Bureau has also requested data from other
agencies with which it has MOUs. For example, the Bureau received data from the Federal
Housing Finance Agency regarding mortgage loans to aid in the Bureau’s development of its
recent mortgage rules. In each instance. the data requested and received did not contain divect or
personal identifiers.

in the course of its supervisory activities and enforcement activities, the Bureau has requested
data from companies that are either subject fo i3 supervision or subject to its enforcement
turisdiction. While most of these have been one-time requests, some may recur annualiy. The
Bureau has also sought, one time, standard form consumer credit agreements pursuant to the
Dodd-Frank Wali Street Reform and Consumer Protection Act 1022(c){43B)ii). Because the
supervisory and investigatory processes depend upon confidentiality, the Burcau does not
disciose the names of the companies to which it makes supervisory or investigatory reqaests.

Some companics have voluntarily submitted data to the Burcau under a piedge of confidentality.
The Bureau’s ability to ebiain data voluntarily would he severely compromised if the Bureau
were to breach its confidentiality pledge and reveal the identity of those companies. These have
been one-time submissions. In each instance, the data requested and received did not contain
direct or personal tdentitfiers.

CARPITOAMIPEY 15,

News reports indicate that the CFPB is colleetiag consumer financral data on credit cards, credit
card add-on products, overdraft fees, payday loans, and mortgages. Are these reports accurate?
Are there any other areas in which the CFPB is collecting censumer financial data?

Response
The response to question | identifies instances i which the Consumer Financial Protection
Bureau {Bureau} 1s obtaining data on an ongoing basis.

In vach supervisory examination that the Bureau conducts, it obtains financial data relevant to

that exam. For what product the Bureau obtains information would depend on the scope of a
particular examinaiion,
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In the course of preparing reports to Congress as mandated by the Dodd-Frank Wall Street
Reform and Conrsumer Protection Act, the Burcau bas obtarned information on a voluntary basis
frony a number of student lenders, a credit reporting agency, and a reniittance transfer provider.
In each case, the data did not contain any direct or personal identifiers.

in the course of investigating potential violations of Federal consumer financial laws, the Office
of Enforcement obtains information relating to consumers in various segments of the financial
services industry and uses that information to enforce compliance with the faw and to obtain
restitution and other forms of relief for consumers. For example, the Bureau has obtained
consent orders requising restitution be provided to servicemembers who were misled when
taking out loans. The Bureau has also obtained cowrt-ordered restituizon for victims of
foreciosure relief scams in two separate [ederal couri judgments.

The Bureau’s response {0 consumer complaints also may involve collection of consumer
financial information needed to process complaints accurately. The information the Burean
collects to process any consumer complaint wonld depend upon the nature of the problems
expericnced by the individual consumer.

CAPTTOANFRY 16,

News reports indicate that the CFPB is assigning an identifier to each individual and requiring
that all data providers use this identifier for each individual when submitting their data. Is this
true? Piease explain fully how the CFPB is using personal identifiers in its data collection
actevities.

Response

The Consumer Financial Protection Burcau (Bureau} does not assign an identifier and does not
require all data providers fo use this identifier. The Bureau has published Systen: of Records
Notices (SORNs) for any data for which personally identifiable information is retrieved by direct
or personal identifiers. With respect to the SORN for Market and Consumer Research Records,
the Burean proactively published a notice that described a range of potential data collections and
uses, however none of the data collected by the Bureau to date for market monitoring purposes
have in fact contained direct or personal identifiers. The Bureaw’s SORNs are available at
hitp://www consumerfinance. gov/privacy-office.

CAPITO/DFEY 17,
Why does the CFPB need fo track the financial habits of an individual consumer?

Response
The Consumer Financial Protection Burean (Bureau does not track the financial habits of any
individual consumer.

In carrying out its congressionally mandated supervisory, enforcement, and regulatory functions,
the Bureau relies on rigorous empirical analysis — grounded in data — to evalvate how the
markets for consumer financial products and services actually work. Data analysis s also
fundamenial to fultilling our mandate to protect consumers. Analysis of data, as the law creating
tbe Burean conteniplated, enables the Burean not only to better protect and educate consumers,
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but also to coordinate with other regulators and craft tailored mies based on careful examination
ol costs and benefits. The Bureau’s evaluation of this data also allows it to provide meaningful
reporis, as required by Congress, and to perform its consumer respense functios.

Capiyo/DUEFY 18,
Does the CEFPB monitor any financial {ransactions at the individual level?

Response
The Consamer Financial Protection Bureau does not monitor any individual’s financial
Lransactions.

CAPTYOAREY 1,

Are any of the CFEPB’s databases or IT systems capable of monitoring financial transactions at
the individual level? Can any CFPB database retrieve financial inforination by individual
identifier?

Response

The Consumer Financial Protection Bureau (Bureau) does not monitor individuals™ financial
tramsactions. Please see responses to questions i and 3 for explanation of the types of
information the Bureau collects and the purposes for that collection, including supervisory and
ihvestigatory information and information obtained from fisancial institutions in the resolution
of consumer complaints, some of which contains personally identifiable financial information.
The Bureau has published System of Records Notices (SORNSs) for any data for which
personally identifiable information is retrieved by direct or personal identifiers. With respect o
the SORN for Market and Consumer Research Records, the Bureau proactively puhlished a
notice that described a range of potential data collections and uses, however none of the data
collected by the Bureau to date for market monttoring purposes have in fact contained direct or
personal identifiers. The Bureau’s SORNS are available at

htip:/fwww consumerfinance. gov/pnivacy-office.

CAPITOUEEY 20,
How does the CFPB track or match its records with muitiple datasets?

Response

Theze are Emited cases where the Consumer Financial Protection Burcau (Bureau) matches
records with muitipie datasets. The Bureaun may obtain updates or supplements to a dataset and,
in those circumstances, may use record locators unique to the entity providing the update in order
to update or supplement the individual records. For exainple, with respect to the Consuimer
Credit Panel and the National Mortgage Database, the credit reporting agency that supplies that
data provides a unique record focator with respect to each record that enables the providers to
update the database on a quarterly basis. With respect to the credit card database, each
individual 1ssuer that supplies data includes a unigue record locator with respect to each account
that enables the provider to update the database on a monthiy basis. These record locators do not
enahie the Bureau fo link these records to the identity of individual conswiners or o records
supplied to the Bureau by other entities.
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With respect 1o the credit card database, issuers provide data, on a quarteriy basis, directly to a
national credit reporting agency (CRA) and provide to that CRA an wdentifier which enables the
CRA to append to the record data maintained by the CRA. However, in this case, the Bureau
does not do the match, the identifier is not transmitted to the Burean, and the Bureaw does not
identify the account holder for any account in the database.

In some other instances, the Bureaun may match records based on fields such as geography and
without the use of direct or personal identifiers. This was done for example when developing the
data needed to inform: the Title X1V rmiemakings.

CAPTTo/IrFrY 21
How does the CFPB deline “personally identifiable financial information?”

Response
Pursuant to the Gramm-Leach-Bliley Act, the Consumer Financial Protection Bureau (Bureau)
defines “personally identiliable financial information” by regulation as follows:

(Q¥(1) Personally identifiable financia! information means any information:

(1) A consumer provides to you to obtairi a financial product or service
from you;

{11) About a consumer resulting Trom any transaction involving a financial
product or service between you and a consumer; or

{iit) You otherwige obtain ahout a consumer in connection with providing
a financial product or service to that consumer.

B b %

{2} Information not included. Personally identifiabie financial

{B) Information that does not identify a consumer, such as aggregate
information or blind data that does not contain personal identifiers such as
account numbers, names, of addresses.

The remainder of the definition provides examples. The compiete definition can be found at 12
C.F.R. §1816.3(g). along with interrelated terms.

Caprro/Durey 22,
Will the CFPB commut to writing a rule to deline the phrase “personally identifiable {inancial
information?”’

Response

Plcase see response to question 21. The Consumer Financial Protection Burean {Bureau) issued
an term final tuie defining the phrase “personally identiftabie financial information,” pursuant
to the Gramini-Leach-Bhidey Act privacy provisions, consistent with the definitions of that term
that other agencies had used in prior rules. See 76 Fed. Reg. 79025, 79032 (December 21, 2011}
(promulgating 12 C.F.R. §1016.3{q}). That Bureau definition has been i effect since December
30,2011,
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Carrro/Durry 23,
i not, will the CFPB commit to seeking public input and comment about the meaning of this
undefined terni?

Kesponse

Piease see responses to questions 21 and 22. When the Consumer Financial Protection Bureau
{Buregaw) published its intenn: final rule defining the phrase “personaily identifiable financial
information” pursuant to the Gramm-Leach-Bliley Act, it solicited comiment, The comment
period ended February 21, 2012, The Bureau intends o issue a final rule by the end of 2013,

Cariro/Drey 24,

What kind of personal intormation constitutes “personaliy identifiable financial information™?
Does a person’s name? Does a personal identification number such as an SSN7 Does address
information? How about a ZIP+4? Telephone numbers? Personal characteristics such as
pictures or fingerprints? Information identifying personally owned propesty? Employment
information? Medical information? Credit score?

Response

Please see responses to questions 21 and 22. The Consumer Financial Protection Bureau’s
delinition of “persenally identifiable financial information”™ pursuant to the Gramm-Leach-Bliley
Act provides examples of information that is and is not included in the definition. The relevant
portion of the rule reads as follows:

(2} Examples. (1) Information included. Personally identifiable financial
information inclodes:

{A) Information a consumer provides to you on an application to obtain a
loan, a credif card, a credit onion membership, or other financial product or
SeTVICE,

{B} Account halance information, payment history, overdraft history, and
credit or debit card purchase information;

{C) The [act that an individual is or has been one of your customers ot has
obtained a financial product or service from you;

{D} Any information about your consumer if it is disclosed in 2 manner
that indicates that the individoal is or has been your consumer;

{E} Any information that a consumer provides to youo or that you or your
agent otherwise obtain in connection with coilecting on, or servicing, a loan or a
credif account;

{F) Any information you collect through an mternet “‘cookie’ (an
information collecting device from a Web server): and

{G) Information from a consumer report.

(1) Information not included. Personally ideatifiabie financial information
does not include:

{A) A list of names and addresses of customers of an entity that ts not a
financial institation; and
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(B} Information that does not identify a consumer, such as aggregate
information or blind data that does not contain personal identifiers such as
account numbers, sames, or addresses.

CAPIYOIDURFY 25,
What kind of financial information constitutes “personally identifiablie financial information™?
Is any of this mformation linked or linkable {0 other information in the CFPB’s database?

Response
Please see resposnses to questions 21 and 24. There 18 no single system of consolidated data
maintained by the Consumer Financial Protection Bureau.

CAPITOANEFY 26,

Does the CFPB coliect any type of “personally identifiable financial inforniation™ about any U.S.
citizen? If so, what types of information does it coliect? In what circumstances? For what
purposes?

Response

Piease see responses to questions 1 and 3 for explanation of the types and purposes of
information the Consnmer Financial Protection Bureau {Burean) collects, including supervisory
and investigatory information and information obtamed from finapcial institutions and
consumers in the resolution of consumer compiaints, some of which contains personally
identifiable financal information.

CAPITO/DUFFY 27,
Do any CEFPB contracts or MOUs with any outside eatity provide for the collection of personally
identifiable information? if so, which ones? Please identify any such contract and MOU.

Response

The Consamer Financial Protection Burean (Bureau) has MOUs that relate to the sharing of
information or the treatment of shared information with federal and state agencies, as discussed
in response to question 7.

The Bureau has contracts to accomplish numerous aspects of 1ts statutory mandate to protect
consumers. Some of the work done under these contracts involves, as a component of carrying
ont our work. the cellection of personaily identifiable information (Pil}. Those centracts include
the Tollowing:

e Contact Center Services/Consumer Response System Suppori — Yendor may obtain
information about a particular consumer to help process a consumer’s compiaing,

e Compliance Analysis Tool, Anatytical Services, Support & Training - Vendor receives
loan portfolio data o support the Bureau’s supervisory Tunction.
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Nationwide Mortgage Licensing System and Registry Services -~ Vendor is tasked with
ongoing opetration, malntenance, technical support, and end user support services which
mvalves PIE collection.

Forms Disclosure Testing & Support Services — Vendor collects PI from consumer
testing participants. The Bureau does not request nor obtain any of the PIL

Redress and Civil Penalty Fuad 3 Party Administrator — Vendors may receive and/or
codlect information about harmed individuals/consumers for the purpose of distributing
redress funds to these consumers in case-specific matiers.

Humian Resources Support Services — Vendors miay be tasked with recruitment support
which would entail coliecting P1I of potential job candidates. Vendors may also collect
or have access to the PI of Bureau emiployees for workforce planning, data analysis, and
other related support services.

Administration of Benefit Programs ~ Vendors may collect or handle the PH of Bureau
employees for purposes of administering benefits, such as flexible spending accounts,
dental insurance, vision insurance, and long and short term disability.

Interpreting Services ~ Vendor provides interpreting services to Bureau employees and
apphicants who request ASL for reasonabie accommodation. Vendor receives names of
those requesting assistance and their physical locations for the event.

Eqgual Employment Oppostusnity Counselig, Mediation, and investigation Services —
Vendors may collect PII through interviews or data collection for use in preparing
counseling or investigation reports.

Consumer Experience Design Services — Vendor collects PII for the screening of
individuals o be interviewed. This research data is used soiely by the vendor. The
Bureau does not receive this information.

Training Services — Yendor collects frainee information.

Subscription Services — Vendor collects user information for purposes of establishing
aceounts/licenses.

CAPrTo/Ery 28,

What is the CFPB’s statutory avthority for demanding personaily identifiable financial
information from companies? On which specific provision of the Dodd-Frank Act does (he
CFPB reiy?

Response

A number of provisions in the Dodd-Frank Wall Street Reform and Consumer Protection Act,
among them 12 U.S.C. § 5512(c), 12 US.C. § 55i4¢b), 12 VJ.8.C. § 3515(b}, 12 U.5.C. § 3534,
and 12 U.S.C. § 5562, authorize the Consumer Fisancia Protection Bureaw {Burcau) to request
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information. The Bureau’s information-gathering is consistent with these authorities and with
imutations regarding personally identifiable finaacial nformation.

Caprro/Durey 29,

H the CFPB requires that companies provide personally identifiable financial information as part
of its monitoring activities, doesn’t the Dodd-Frank Act require it to prescribe the form of is
requests by rule or order? Why has the CFPB not issued a rule governing the Torm of its data
requesis?

Response

Section 1022{cH 4B ¥ii) of the Dodd-Frank Wall Street and Consumer Protection Act (Dodd-
Frank Act) gives the Conswmer Financial Protection Bureau {Bureau) anthority to require
covered persons and service providers to submit reports and written answers regarding their
participation in the markets tor consumer financial products and services. As noted above, the
Bureau has recently issued orders segking standard form consumer credit agreements from
covered persons pursuant to 3ts authority under H22(c)y 4B )1} of the Dodd-Frank Act. The
information sought by the Bureau does not include personally identifiable financial information.

CAPTTo/FrY 3,
Does the CFPB’s fatlure to issue a rule expose finaneial institutions to legal liability under the
Gramm-Leach-Bliley Act for uniawiully disclosing nos-public information?

Response

As explained above in response (o question 1, the mformation that the Consumer Financial
Proteetion Burean {Burcau) receives directly from credit reporting agencies and other
commercially available sources exciudes direct of personal ideatifiers. The Gramm-Leach-
Blifey Act and its implementing regulation, Regulation P, define “personally identifiable
financial information” fo exclude “information that does not identify a consumer, such as
ageregate mformation or blind data that does not contain persanal identifiers, such as account
numbers, names, or addresses.” 12 C.F.R. § 1016.3{g)2)ii}B}.

Where the Bureau receives personally identifiable financial information pursuant o 188
supervisory or enforcement activiiles or io resolve conswmer compiaints, these disclosures are
exempt vader the Gramm-Leach-Bhiley Act and Regulation P. The Gramm-Leach-Biley Act
and Regulation P do not restrict financial institutions from disclosing personally identifiable
financial information about consumers fo “governiment regulatory authorities having jurisdiction
for examunation, compliance, or other purposes as authorized by law.” 15 U.S.C. 6802(¢)}8) and
12 CFR. § 1016.15(a)7)(iii).

May a financial mstitution refuse to provide the CFPB with infonmation on this ground or any
other legal ground? VUnder what circumstances may a financial institution refuse to provide
requested information to the CEPB? Would refusing to do so violate the CFPB’s recently-
released bulietin regarding “responsible business conduct” for supervised entities? What action
would the CFPB take in such a case?
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Response

As explained 1n response (¢ question 30, restrictions in the Gramm-Leach Bliley Act and iis
implementing regulations would not be an appropriate reason for declining to provide
information to the Consumer Financial Protection Bureau (Bureau) as reqgnired under the Dodd-
Frank Wall Strect Reform and Cosnsumer Proteciion Act.

The Bureau’s builetin regarding responsibie conduct describes various forms of conduct that the
Bureau will view favorably in assessing a company’s violation of law. Like many other law
enforcement agencies, the Burean believes it 1s appropriate to take account of the steps a
company had iaken (6 avoid violating the faw and how, once a violation nonetheless occurred.
the company responded to it

Capro/Durry 32,

isn’t it true that the Dodd-Frank Act prohibits the CFPB from collecting “any personally
wdentifiable information about a consumer from the financial records of the covered person or
service provider,” except when consunsers give their perniission? I not, on what legal authonity
does the CFPB rely for the coliection of this information?

Response

The question refers {0 Section 1022{c¥9) of the Dodd-Frank Wall Sireet Relorm and Consumer
Protection Act. That provision also allows for the collection ol covered information as permitted
or required nnder other legal provisions, consistent with the Right to Financial Privacy Act. The
Right to Financial Privacy Act, as amended when Congress established the Consumer Financial
Protection Bureau {Bureau}, specifically exempts from i¢s restrictions the discloswre of
information to the Bureau in the cousse of supervision.

CArPrTof I FEY 33
Is the CFPB subject to the Privacy Act of 19787

Response
The Consumer Financial Protection Bureau is subject to and compiies with the Privacy Act of
1974,

Carmro/Durry 34,
The CFPB issued a Statement of Records Notice {SORN) on Novemher 12, 2012, entitied
“CFPB.022 ~ Market and Consumer Research Records.” According 1o the SORN, the purpose

to the functioning of markets for consumer financial produacts and services.” s this the datahase
the CFPB is using for its data collection and market monitoring efforts?

Response

The Consumer Financial Protection Burean (Bureau) does not maintain a single database of
consolidated information. The Bureaun published the Systen: of Records Notice (SORN) for
Markes and Consumer Research Records {CFPB.G22) on November 14, 2012, The SORN set
out the types of records that could be coliected and the potential uses that could be made of those
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records. The Bureau believes that in publishing SORNSs for public comment it is appropriate fo
identify the range of potential data to be coilected and potential uses,

The SORN covers records which are reiricved by direct or personal identifiers. As explained in
response to question sumber 1, the data that the Bureau has secured does not contain, and is not
retrieved by, direct or personal identifiers. Therefore, these data fall outside the scope of the
SORN and no activities bave taken place with respect to the SORN.

CAPrro/DUrey 35,
Why does the CFPB need to use persenal {dentifrers for monitoring and analyzing markets?
Why niot just select randoni samples of datasets?

Response
The Consumer Financial Protection Burean (Bureau} does not collect direct or personal
wdentifiers of consumers for the purposes of monitoring and analyzing markets.

As explained in response (o question 1, the Bureau’s Consumer Credit Panel and National
Mortgage Database contain a random sample of records drawn from a credit reporting agency,
none of which contain direct or personal identifiers. For the credit card database, credit card
issuers provide a full fife of accounts to the Bureau’s contractor, stripped of direct ot personal
ideatifiers, rather than a random sample because this is the same format in which they provide
data to the same contractor for benchmarking services that they purchase from the contractor
pursuant to private agreements. This reduces costs and burden for the issuers supplying the data
as it avoids the need to draw a random sample, to provide data with respect to those accounts on
an ongoing basis, and 1o add to the samplc each time the data is provided to assure that the
sample remains represeatative of all accounts, including newly-originated accounts,

Cavrro/IDesry 36,
Is the CFPB using, or does if intend to use, ifs database to conduct longitudinal studies ahout
consumer hehavior?

Response

The Consumer Financial Protection Bureau (Burean} does not maintain a single database of
consohidated information. The Consumer Credit Panel and National Mortgage Database
described in response to question 1, in order to capture the period before the financial crisis,
contain 10 vears of histery. The credit card database contains over 5 vears of history. The
Bureau intends to update these records on a regular basis. These databases may be used to
understand trends in the market, including consumers’ behavior in the agprepate, but are not used
to understand any specific individual’s behavior,

Carrro/iurey 47,
Is the CPFB subject to the E-Government Act of 20027

Response

The Consumer Financial Protection Bureau {Bureau) is subject to Section 208 of the E-
Government Act of 2002, including its requirements related to privacy impact assessments.
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Although the Bureau is not legaily obligated to follow OMB-issued guidance, including the
guidance promulgated pursuant to Scetion 208(h), 1t voluntanily follows OMB privacy-related
guidance as a best practice and to facilitate cooperation and collaboration with other agencies.

CarrrofbDurey 38,
Why hase’t the CFPB issued a “Privacy Impact Assessment,” or PIA, for its “Market and
Consumer Research Records™ database?

Response

There is no single “Market and Consumer Research Records™ database. The Conssmer Financial
Protection Burcau (Bureau} published a System of Records Neotice (SORN) for Market and
Consumer Research Records on November 14, 2312, for publie comment. The SORN sef out the
purposes for which certain information could be collecied and the potential uses and disclosures
that could be made of those records. No activities have taken place with respect to that SORN:
the Bureau published the SORN proactively with the goal of having these privacy requirements
met and public comment solicited shouid any relevant data collection necessitating a SORN be
undertaken.

In general, the Bureau safeguards pnivacy by conducting and pubhishing Privacy Impact
Assessments {PIAs) whenever we introduce new technologies or modify existing technologies
that contain or work with personally identifiable information, pursuaat to the definition
established by the Office of Management and Budget in OMB Memorandum 07-16 (M (7-16)
“Safeguarding Agzainst and Responding to the Breach of Personally Identifiable Information,
May 22, 20077 The Bureau has ot published a PIA for any market and consumer research
records because no such change has been introduced.

CAPTTOANIFFY 39,
Who s responsible for conducting and approving a PIA at the CFPB? Who is the CFPB’s Chief
Privacy Otficer?

Response

In accordance with the Consumer Financial Protection Bureauw’s {Burcau) reguiation on “CFPR
Disclosure of Records and Information,” the Chief Information Officer (CIO) is responsibie for
ensuring comphiance with federal privacy requirements. 12 C.E.R, part 1070 (2013}, The CIO
has delegated this authorify to the Chief Privacy Gtficer, Claire Stapleton.

CapiyO/DUEFY 40,
Will the CFPB commit to conducting and publicly releasing a PIA for its “Market and Consumer

Research Records™ database? If so, by what date? if not, why not?

Response
Please see resposnse to question 38,
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Carmro/iery 41,
Has the CFPB calculated the total cost, to date, of its data collection efforts, including, but not
limited to, cosis incurred in the acquisition, storage, protection and analysis of data?

Kesponse

The cost to date of the Consumer Financial Protection Burean™s (Bureau) contracts to obtain data
is: FY 2013 - $6.061,900. FY 2012 - $7,129.460. Both fiscal years include contracts with
commercial and government vendors.

We are unabie to break out the costs of storing and protecting this specific data. Our managed
service contract for our technology environment inciudes costs for hardware, software, labor,
facilities, and computing power. These costs are shared across a number of Bureau technoiogy
needs, making it very difficult to ascertain the costs for discrete components, e.g. specific data,
within that environment,

Cariro/DUFEY 42,

Has the CFPB ascertained the costs incurred by supervised institutions in complying with its data
requests? Has 1t asked these institutions for an accounting of the costs each incurs? If so, what
are the cosis?

Response

The Consumer Financial Protection Bureau (Bureau}, like the federal prudential reguiators, must
obtain certain information from the stitutions it supervises. The Bureau conducts examinations
and requires reports to carty ouf its functions under Title X of the Dodd-Frank Wali Street
Reform and Consnmer Protection Act to: (i) assess compliance with the requirements of Federal
consumer {inancial law, (il) obtain information about the activities and compliance systems or
procedures of these persons, and (iii) detect and assess risks to consumers and to markets for
consumey financial products and services. 12 U.S.C. §§ 3514¢b3(1) and 5515(b}{1}. The Bureau
recognizes the importance of minimizing burdens on the institutions if supervises. For that
reason the Burean has, for example, worked with institutions that have informed it that particular
information requests would be difficult and/or expensive to fultill and modified requests
accordingly.

Carrra/Durry 44

Has the CFPB solicited feedback from any institutions about the cost of these data requests and
production? Have any financial institutions volunteered or shared feedback with the CFPB that
information? If so, which ones?

Response

Throughout the supervisory process, the Consumer Financial Protection Burean (Bureau}
maintains an open dialogue with the institutions 1t supervises. The Bureau regulasly receives
input on a variety of matters, and, as noted in response te question 42, has received input on the
ditficuity and/or expense of fuifilling an informmation request. In certain instances, the Bureau
has been able to modify its information requests to reduce the burden on the supervised
institutions while still accomplishing the purposes of the examination. Under the Bureau’s
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disclosure rules, it generally may not reveal confidential supervisory information, which wouid
inctude the identities of mstitutions and the substaace of discussions with them within the
context of the supervision process. 12 C.E.R. part 147G,

CApITO/DUEFY 44,
How does the CFPB plan to uiilize the data it coliects in each of the following areas: (i) research

Response

The Consumer Financial Protection Bureau (Bureau} has scveral tools for gathening information,
including through exanmiinations, civil investigative demands. publicly available sources,
consumer complaints, and through the Section 1022{c}4} authority discussed above.

Data collected using one of these tools may be relevant to both the function for which it was
collected and another refated function. For example, one of the Bureau™s primary functions is to
collect, investigate, and respond to consumer complainis. Although the Bureau receives
complainis in the course of performing this function, the compiaints, and the data derived from
them, also suppost other Bureau functions, inciuding, for example, its consumer education
function and its supervisory and enforcemient functions. Similarly, data the Bureav gathers in
examining instifutions for purposes of detecting risks te consumers and to consumer financial
markets will alse often heip the Bureau fulfil]l Congress” mandate that it monitor the markets for
risks to consmmers.

The Bureau utilizes the data it possesses for empirical analyses such as those included in our
reports on private student loans (which relied on anonymized data provided voluniarily to the
Buieau by a number of lendersy and payday lending and deposit advance products (which relied
principally on data coliected through supervisory exams). These analyses may include
descriptive tabulafions in addition to more formal econometric modeling, which together,
support the Bureau’s mission to understand consumer financial markets; (o menitor for risks o
consumeis in the offering or provision of consumer financial products or services; and more
generally, to follow developments in markets for such products or services. These data and
analyses also suppott policy development, including rulemaking and any related considerations
of the benefits, costs, and impact of particular rules.

The Bureau utihizes data—including data gathered during examinations, consumer compiaints,
and publicly available data-to prioritize its supervisory activities and to examine institutions’
compliance with Federal consumer financial law, their compliance programs, and the risks their
dctivities pose t0 COnSUMers.

The Bureau is directed to enforce Federal consumer financial {aw for the protection of
consumers, and 1s authorized to obtain information where there is reason to believe it may be
relevant to 4 violation of that law. The Office of Enforcement uses such information to uscover
wrongdoing by those who violate Federal consumer financial proteciion laws, to prevent and
deter such viciations, and to obtain refunds and other relief for consumers who have been
harmed. Such information, which may include data that contains individual information, is
obtained and maintained in accordance with alf applicable laws and protections.
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In fifteen enforcement actions reselved since the Buteau’s creation in 201 1, the Bureau has
Tevied fines of more than $62 million and has obtained orders requiring more than $445 million
to be retumed fo 5.8 miilion consumers who were harmed by the unlawfui practices of credit
card companies. foreclosure and debt rebiel scams, and mortgage referral kickback schenes.

Carrr/DUrey 45,

How does the CFPB plan to ensure that personally identifiable information {(PII) obtained
through the consumer complaint process is not used contrary to gathering limitations on such
information under CFPB rulemaking authority?

Response

The limitations on the Consumer Firancial Protection Bureau’s (Bureau) gathering of personally
identifiahle financial information to which this guestion refers are contained in Section

1022{cH A C} of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank
Act), which concerns the Bureau™s authority to obtain records from reguiated entities to perform
its market monitoring and reporting obiipgations. This provision does not relate to the Burean’s
consumet complaint functions. The Dodd-Frank Act expressiy requires the Bureau to aceept and
assist in the resolution of conswmer complaints. Inherent in such a requirement is authority to
collect personally identifiable information from consumers who choose fo submit complaints to
enable the Bureau to faciiitate the complaini resolution process. The Bureau’s collection of
personally identifiahie information during the conswumer complaint process thus does not conflict
with Section 1022(cH4)((C) and its limitations in any way.

CAPITO/DUFFY 6.

The CFPB’s Privacy Policy released on December 6, 2012 states “Before we coliect PIIL, we tell
you what we are collecting, why we are collecting it, and how we are going to use it.” Is the
CFPB currently lHving up to its privacy policy”? Who is the “you” in this stafement and where is
this information displayed that teils “you” what, why and how PII is used?

Response

The “vou™ referred to in the Privacy Policy published by the Consumer Financial Protection
Bureau {Burean) on December 6, 2G12 is the American consumer. The Bureau is Hving up to its
Privacy Policy. [h numerous ways, the Buareau notifies individuals of its intentions to collect
persenally identifiablie information, of #s purposes i1 doing so. and of its uses of such
information. For example, the Bureau publishes in the Federal Register Systems of Records
Notices, as required by the Privacy Act, which contain such notifications with respect to major
categories of the Bureau's information collection activities, including its supervisory, law
enforcement, consumer response, and consumer research activities. The Bureau also provides
Prnivacy Act Statements to individual consumers when it coliects information {from them directly.,
such as when it accepts consumer compiaints. Many Burcau media releases and policy
statements also include discussions of the details of its information collection activities, Finally,
in many nstances, the statutes govemning the Bureao’s activities provide notice by expressly
requiring or authorizing the Bureau o collect certain information, such as consumer complaints,
and to yse that mfonmation for certain purposes. The Bureau’s comprehensive Privacy Policy
and Legal Notices, available at http//www/consumerfinance.gov, provide further information.
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CAriro/Durry 47,
Would forcing [inancial institutions to disclose this information cause them to violate their fegal
obligations to protect the privacy of the customers’ personal information?

Response

The Consumer Financiai Protection Bureaun does not require financial mstifutions to disclose
information that would violate their legal obligations to protect the pnvacy of customery’
personal information. For information about the application of the Granun-Leach-Bliley Act and
its implementing regulations to the disclosures at issue here, piease see the response to guestion
30.

CapTo/Durry 48,
Is the amount of data and the trequency of the data collection appropriate for the specific stated
purpose hy CEPB for how the agency intends €0 use the data?

Response

The Consumer Financial Protection Bureau’s (Bureau) responses herein, including responses to
questions 1, 3, and 44, describe the Bureau’s usage of data to fulfil its statutory mandates,
including supervision, enforcement, reguiation, research and analysis, and conswmer response.
The Bureau makes every effort to ensure that its data collections are appropriate in frequency
and amount to the reguiatory functions for which they are to be used. For example, the
Consunser Credit Panel and the National Mortgage Databases are updated quarterly. This
reduces the cost compared to a monthly update and stiil provides information in a timely fashion.
With respect to the credit card database, the credit card issuers who are clients of Argus already
provide information (0 Argus on a monthly basis, Thus, the credst card database is updated
monthiy. This assures that as supervisoery examinations are planned and conducied. the Bureau
is operating on the most current data.

CArrTod/Dorey 49,
Is it possibie for the CEPB, or any third party vendor working on hehaif of the CFPB, to reverse
engineer raw data to identify individual consumers?

Response

The Consumer Financial Protection Burean {Bureau) is sensitive o the concept and risks of re-
identification generally and has been careful to minimize that risk by using de-identified data o
periorm its market-mositoring finction and by keeping each data collection for market
monitoring separate from other such collections. The Bureau purposefully reduces the likeithood
of data being re-identified hy restricting access to daia to those whose work requires it, and
providing privacy and security training to Bureau personnei on how to handle and protect data
appropriately, Neither the Bureau nor its contractors {who are subject o the same security
requirements as Bureau employees) attempt to re-identify data that is or has been rendered de-
identified.
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Carrro/Durry 50,
Has the CEPB set a time period for retaining this data, and will the individual consumer financial
information be purged from all federal records alter this retention period?

Kesponse

The Consumer Financiai Protection Bureaw {Bureau) will manage all computer and paper files as
permanent records untii the disposition schedule for these records 1s approved by the National
Archives and Records Administration, at which time, the Bureau will dispose of such files in
accordance with the schedule.

Carrro/dhorey 51
Has the CFPB sufTered any breaches of data, and has any data breach reached consumer
mformation?

Response

To date, the Consumer Financial Protection Bureau (Bureau) has been notified of and responded
to a total of 3 mcideats that were deemed to be breaches, which is defined as involving the
breach, loss, or compromise of persenally identifiable informiation (P1li). Each incident involved
the PII of one consumer, and each consumer was nofified of the incident(s) and provided credit
monitoring services/subscriptions for one year. The breaches impacted consurmers who had
submitted complaints through the Burean’s consumer response system. n each case, the breach
resulted from a Bureau employee error. The employees received additional training, the
consimer response system was updated to allow only one complaing to be accessed at a time o
reduce the chanee of human error when aitaching doeumentation, and additional supervisor
checks have bees established.,

Cavrro/usny 82,
Are data sets gathered from the CFPB’s market research functien merged with data sets from its
consumer complaint database? Or are there walls in between Lhis data?

Response
The data sets gathered for market research are not merged with consumer complaint data sets.

Regarding the CFPB’s SORN centitled “CFPB.022 — Market and Consumer Records,”
please answer the following guestions fully:

Carrrof/iyerry B3,
What data is being collected, used, disseminated, or maintained in the system?

Respanse

As requested, this response pertains to the Consumer Financial Protection Burean’s (Bureau)
SORN entitled “CFPB.02Z - Market and Consumer Research Records.™ There is no single
system of consolidated data maintained hy the Bureau, nor a singie Market and Consuimer
Records database,
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The Market and Consumer Research Records SORN set out the types of records that could be
collected and the potential uses that could be made of those records, The Bureau believes that in
publishing SORNSs for public commest it is appropriate to identify the range of potential data to
be coliected and potential uses. As documented in the SORN, the records may include:

{1} contact information {e.g., pames, phone numbers, emarl addresses, physical addresses, and
governmental-issued identification numbers}; {2) information collected from consumers as part
of surveys, randomized controlied trials, or through other mechanisms; {3) consumer financial
tramsaction data and other information related to consumers' financial statuses; (4} information
about the legal relationships between consumers and market participants, such as contracts and
dispute records: {3) information about commercial relationships between consumers and other
market participants; and (6) inforniation on consumer characteristics collected by market
participants or other entities.

No activities have taken place with respect to this SORN; the Burean published the SORN
proactively with the goal of having these privacy requirements met and puhiic comment solictted
should any relevant data collection necessitating a SORN be undertaken.

Caprrrg/Durry 84,
Why is the information being coliected, used, disseminated, or maintained?

Response

As requested, this response pertains to the Consumer Financiad Protection Bureau's {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” There is no single
system of consolidated dala maintaimed by the Burean. No activities have taken place with
respect to that SORN; the Bureaun published the SORN proactively with the goal of having these
privacy requirements met shouid any data collection necessitating a SORN be undertaken,

In general, the reason for information being collected, used, disseminated, or maintained is
documenied in a SORN. In this case, as documented m the SORN, were data io be collected, 1t
would be collected for purposes of monitoring, researching, anatyzing, and reporting information
relevant to the functioning of markets for consumer financial products and services.
CAPITO/IUPTY 85,

What are the sources of information in the system?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 - Market and Consumer Research Records.”™ There is no single
system of consolidated data mamtamed by the Burean, No activities have taken place with
respect to this SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited shouid any relevant data collection
necessifating a2 SORN be undertaken.

Potential sources of information are documented in the SORN for Marke: and Consumer

Research Records, which was published on November 14, 2012, The SORN set out the types of
potential sources of information that could be actessed and the potential uses that could be made
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of records drawn from those sources. The Burean believes that in publishing SORNs for public
comment it 18 appropriate to identify the range of potential data to be collected and potential
uses.

CAPITO/DUEFY 36,
What technologies are being used to collect the data?

Response

As requested, this response pertains to the Consumer Financial Proteetion Bureau’s (Bureau)
SORN entitled “CEFPB.022 — Market and Consumes Research Records.” There is no single
systen1 of consohidated data maintained by the Bureau. No activities have taken place with
respect f0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

In general, (he Bureau primarily receives data through secure File Transfer Protocol (sFTP) and
physical media transfers. Secure File Transter Protocol is a standard protocoi that enables the
secure transferring of files [rom oue entity to another. When in-taking data by physical media,
the dataset is uploaded into a secure environment and the physical media 18 delivered to the
Records team for retention.

CArPrrof I rEY 57,
How is the information collected?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s SORN
entitled “CFPB.022 — Market and Consumer Research Records.” There is no single system of
consolidated data maintained by the Bureau. No activities have taken place with respect fo that
SORN; the Bureau pubdished the SORN proactively with the goal of having these privacy
requirements met and pubiic comment soficited shouid any relevant data collection necessitating
a SORN be undertaken.

CArrro/DUPEY 88,
What legal authority and/or agreements allow the information to be collected?

Response

As requested, this response pertains to the Consuiner Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 - Market and Consumer Research Records.”™ There is no single
system of consolidated data mamtained by the Bureau. No activities have taken place with
respect to that SORN; the Burean published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

A number of provisions in the Dodd-Frank Wall Street Reforin and Consumer Protection Act,
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among them 12 US.C. § 5512(c}, 12 US.C. § 5514(b), 12 U.5.C. § 5515(b}, 12 U.5.C. § 5534,
and 12 U.S.C. § 5562, authorize the Consumer Financial Protection Bureau to request
information.

Capyo/DUEFY 39,
What information is retained? How long and for what reason s it retained?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CEFPB.022 — Market and Consumes Research Records.” There is no single
system of consoiidated data niaintained by the Bureau. No activities have taken place with
respect {0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

In general, the Bureau will manage all computer and paper files as permanent records until the
disposition schedule for these records is approved by the National Archives and Records
Admingstration, at which time, the Bureau will dispose of such files in accordance with the
schedule.

CAPTTOIDUFFY 60,

15 there a records retention schedule that has heen approved by the National Archives and
Records Administration (NARA) {or the information system? If so, what is the name of the
records retention schedule? I not, why not? If a records retention scheduled has been drafted but
not vet approved by the NARA. please provide a copy of the draft schedule.

Kesponse

As requested, this response pertains to the Consumer Financial Protection Bureau’s {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” There is no single
system of consolidated data maintained by the Bureau. No activities have taken place with
respect o that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shovid any relevant data collection
necessitating a SORN be undertaken.

The Bureau 15 currently drafting a retention schedule for the data that may be coliected with
respect {0 the SORN for Market and Censumer Research Records.

CAPITONMIFFY 61,
Are there any forms or surveys that are associated with the colfection of the information that
waould be covered by the Paperwork Reduction Act?

Response

As requested, this response pertains to the Consumer Financial Protection Bureauw’s (Bureau)
SORN eniitled “CFPB.022 ~ Market and Consumer Rescarch Records.” There is no singie
system of consolidated data maintamed hy the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
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privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.,

CAPITO/DUREY 62,
Are there any privacy risks for this system that relate to the purpoese of the coliection? H so, how
will the CFPB mitigate these risks?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CEFPB.022 — Market and Consumes Research Records.” There is no single
systen1 of consohidated data miaintained by the Bureau. No activities have taken place with
respect £0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

The general privacy risks associated with all collections of persosally identifiable inforniation 1s
that individuals do not understand how information about them is being used, and that the Pl is
inappropeiately used or disclosed. The Burean takes care to provide mdividual with notice of the
authority under which it is collecting information, and maintains such information in & manner
consistent with the Privacy Act of 1974, 5 U.S.C. § 552a, the Federal Information Security
Management Act of 2002, 44 U.S.C. § 3541 et seq., and other applicable Federal laws and
regulations. The Bureau further mitigates privacy risks by relyinpg on pulling samples or
conducting surveys of population segments; by limiting access o information to personnel with a
business need for that access; by providing its personnel with privacy and secusity fraining as
well as job training to ensure the appropriate use and protection of information; and by reducing
the risk of misuse of the data by removing direct ot personal identifiers, masking, or aggregating
the data as appropriate to the use.

CApITo/DUEry 63,
Are individuals given notice prior to the collection of personal information about them? if not,
why not?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CFPB.022 - Market and Consumer Research Records.” There is no single
system of consolidated data maintained by the Burean. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

in general, where the Bureau coliects personal information from individuals directly, the Bureau
provides individuals with actual notice through a Pavacy Act Statement. When the Bureau
coliects information about individuals indirectly, including when it obtains such information
from other agencies, financial institutions, or other third parties, the Burean provides individuals
to whom the fonmation pertains with notice of its collection activities by publishing a SORN in
the Federal Register. In addition to these Privacy Act notices, in general, the Burean also
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provides notice of its information collection activities through media such as press releases,
policy statements, and web postings.

Carrro/Durey 64,
Are 1ndividuals given notice paior to therr infornzation being shared with any entity outside of the
CFPB? If not, why not?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CEFPB.022 — Market and Consumes Research Records.” There is no single
systen1 of consohidated data maintained by the Bureau. No activities have taken place with
respect £0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

When the Bureau collects information about individuais indirectly, inchuding when it obtaing
such information from other agencies, financial institutions, or other third parties, the Burean
provides individuals o whom the information pertains with notice of its collection activities by
publishing a SORN in the Federal Register.

CAPITO/DUEFY 65,
Do individuals have the opportunity and right to decline to provide information?

Response

As requested, this response pertains to the Consumer Financial Protection Burean’s {Bureau)
SORN entitled “CFPB.022 — Market and Consumes Research Records.” There is no single
systenl of consohdated data maintained by the Bureau. No activities have takesn place with
respect {0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

In general, where the Bureau collects personal information from individuals directly, the Burcau
provides individuals with actual notice through a Privacy Act Statement that informs such
individuals as to whether their provision of information to the Bugeau is mandatory or voluntary
and. if mandatory, what the conseguences to them are, 1f any, of their refusals to provide the
information to the Bureau. When the Burean collecis information about individuais indirectly,
inciuding wher it obtains such information from other agencies, [inancial institutions, or other
third parties, the Bureau provides individuals to whom the information pertains with notice of its
coliection activities hy puhlishing a SORN in the Federal Register. In these instances of indirect
coligetion, the Bureau does not generally provide individuals with an opportunity to refuse {o
provide the information to the Bureau.

Page 26 of 49



CAPITO/DUFFY 66,
Do individuals have the right to consent to particniar uses of the information? If so, how does the
individual exercise the right?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Buregau)
SORN entitled “CFPB.022 ~ Market and Consumer Research Records.” There is no single
system of consolidated data maintained by the Bureau. No activities have taken place with
respect fo that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited should any relevant data collection
necessifaiing a SORN be undertaken,

In general, when the Bureau collects personal information directly from individuals, the
individuais would be notified regarding apphcabie opportunities and rights to consent to
particular uses of their information to the extent provided under the Privacy Act. They may have
the right o decline to provide information or withhold censent at the time the information is
coliected.

CAPITOIDURFY 67,
Whose information is included in the system?

Response

As requested, this response pertains to the Consumer Financial Protection Burean’s {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records” (CFPB.022). There is no
single system of consolidated data maintained by the Bureaw. No activities have taken place
with respect to this SORN; the Burcau pubiished the SORN proactively with the goal of having
these pnivacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

CAPITO/AUFFY 68,
What Personally Identifiable Information will the system inciude? Why is the collection and use
o Persomally Identifiable Information necessary (o the project or system?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPRB.022 — Market and Consumer Research Records™ {(CFPB.022). There is no
single svstem of consolidated data maintained by the Bureau. No activities have taken place
with Tespect o thai SORN; the Burcau published the SORN proactively with the goal of having
these privacy requiremenis met and public comiment solicited should any relevant data colleetion
necessitating a SORN be undertaken.

CAPITOINTEY 69,

Will the system aggregate previously unavailable data about the individual to create new data
about the individual? If so, how wili this data be maintained and used?
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Response

As requested, this response pertains to the Consumer Financial Protection Bureaw's (Bureau)
SORN eniitled “CFPB.022 — Market and Consurner Research Records.” There is no singie
systemn of consolidated data maintained by the Bureau. No activities have taken place with
respect o this SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremnents met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

CaptrolDesry 70,
What controls exist to protect the consohdated data and prevent unauthorized access?

Response

As requesied, this response pertains to the Consumer Financiat Protection Bureaw’s {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” There is no single
system of consolidated data maintained by the Bureau, No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

The Bureau practice is to categosize all of its systems using Federal Information Processing
Standard Puhlication 199, Standards for Security Categorization of Federal Information and
Information Systems (FIPS 1993, Based on this categorization, the Bureau implements security
conirols from National Institute of Standards and Technology Special Publication 800-53,
Recommended Seeurity Controls for Federal Information Systems and Organizations, to secure
its data. Any additional Bureau policies, processes, and procedures, including those related to
access, are based on (hese standard federally-practiced controls, imndustry best practices, as weil
as other guidelines and mandates issued for government ageincies.

Carrrod/Duwey 71
Will the system monitor the public?

Response

As requested, this response pertains to the Consusner Financial Protection Bureau’s (Bureau)
SORN entitled “CFPB.022 - Market and Consumer Research Records.”™ There is no single
system of consolidated data maintained by the Burean. No activities have taken place with
respect 1o that SORN; the Bureau published the SORN proactivel y with the goal of having these
privacy requireinents met and public comient solicited should any relevant data collection
necessitating a SORN be underiaken.

With respect to information collected by the Burcau, please see response to questions 1 and 17.
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CAPITO/ITFFY 72,
What kinds of reports can be produced on individuals? Will the data included in the reports
produced be anonymized?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau's {Bureau)
SORN entitled “CFPB.022 — Market and Consumner Research Records.” There is no single
system of consolidated daia maintaimed by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goai of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

The Bureau does not publish reports of data that are directly identifiable to any particular
consumer or that it has reason to helieve are ikely to identify any particular consumer
indirectly.

CAPITo/IUErY 75
How will the information in this system be used?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 - Market and Consumer Research Records.” There is no single
systern of consohidated data maintained by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the geat of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

With respect to information collected by the Bureau and its use, please sce response 1o questions
land 17,

Carrro/Durey 74,
Is the information in the project limited to only the information that is needed to carry out the
purpose of the collection?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” There 1s no single
system of consolidated data maintained by the Bureau. No activities have taken place with
respect {¢ that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

In general, the Bureau cellects information to carry out its statutory mandates with emphasis on
premoting efficiency and minumizing burdens on those involved in the coliection.
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Carmro/Durey 75,
What types of tools are used to analyze data and what type of data may be produced?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau's {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” Therte s no singie
system of consolidated data maintaimed by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

In general, the Bureau uses standard statistical querying tools such as SAS, Stata, Matlab and
Gauss to analyze data. Using these tools, the Bureau is able to produce descriptive analyses and
more complex econometric models

CAPITO/VUFRY 76.
i the system uses commercial or publicly available data, how and why is this data used?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 —~ Market and Consumer Research Records.”™ There is no single
systemn of consolidated data maintained by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant daia collection
necessitating a SORN be undertaken.

With respect to commereial or publicly available daia collected by the Bureau, please sce
responses to questions 1 and 17,

CAPITOMAUERY 77,
With which intemal organizations i1s information shared? What information is shared. and for
what purpose? How is this information transmitted or disciosed?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” There is no single
system of consolidated data maintained by the Bureau. No activities have taken place with
respect o that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.
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CAPIYOIDUrEY 78,
With which external organizations, including federal, state, local, or foreign agencies, or private
sector organizations, is mlormation shared? What information 1s shared, and for what purpose?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CFPB.022 - Market and Consumer Research Records.” There is no singie
svstern of consolidated data maintained by the Bureau. No activities have taken place with
respect to that SORN; the Bureaun published the SORN proaciively with the goal of having these
privacy requiremenis met and pablic comment solicited should any relevant data collection
necessitating a SORN be undertaken.

CAPITOAMNFRY 79,

Is the sharing of information outside the CFPB compatible with the original coliection? What
iegal mechanisms, authoritative agreements, documentation, or policies are in place detailing the
extent of the sharing and duties of each party?

Response

As requested, this response pertains to the Consumer Financial Protection Bureauw’s {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Rescarch Records.” There is no single
system of consoiidated data maintained by the Bureau. No activities have taken place with
respect o that SORN; the Burean published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating 2 SORN be undertaken.

The SORN covering Market and Consumer Research states that the Bureau may share externally
certain mformation as authorized by law,

CAPITO/DUREY 80
Under what Jegal mechanism is the system allowed to share the information n identifiable form
or personally identifiable infonination ouiside of the CFPB?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau's {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” Therte is no singie
system of consolidated data maintained by the Bureau., No activities have taken place with
respect o that SORN; the Bureau published the SORN proactively with the goai of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

The Privacy Act of 1974 generally prohibits the disclosure of a record contained in a system of
records, except as provided for in the Privacy Act or pursuant to a routine nse described in a
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SORN. The Market and Consumer Research Records SORN set out the types of records that
could be coliected and the potential use and disclosures that could be made of those records. In
addition, the Dodd-Frask Wall Street Refonm and Censumer Protection Act, 12 U.S.C.
§3512(c)(6), directs the Bureau to “prescribe rules regarding the eonfidential treatment of
information obtaised from persons in connection with the exercise of its authorities under
Federal consumer financial law,” and to, in certain circumstances, provide access to other
agencies to confidential supervisory information. To these ends, the Burcau promuigated.
regulations, at 12 C.F.R. part 1070, that set forth its ruies regarding the appropriate treatment of
confidential information. These rufes, in limited circumstances, authorize the sharing of
confideatial information.

CAPITOANIFEY B
How is the data transmitted or disclosed to these entities? What security measures safeguard ifs
transmission?

Response

As requested, this response pertains to the Consumer Financial Protection Burcau’s (Bureau)
SORN entitled “CFPB.O22 — Market and Consumes Research Records.” There 1s no single
system of consolidated data maintained by the Bureau. No activities have taken place with
respect {0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremesnts met and public commest solicited shouid any relevant data collection
necessitating a SORN he undertaken.

Caprradihuyyy 82
How is the data secured by external recipients?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s {Bureau)
SORN entitled “CFPB.022 — Market and Consumner Research Records.” There is no single
system of consoifidated data niaintained by the Bureau. No activities have taken place with
respect 0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

Carrrodiborey 83,
Will the database interact with other systems, whether within the CFPB or outside the CFPB? If
s0, which daltabases and how?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CFPB.0O22 - Market and Consumer Research Records.” There is no single
system of consolidated data mauintained by the Bureau. No activities have taken place with
respect {o that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited should any releyant data collection
necessitating a SORN be undertaken,
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Carrro/DUrry 84,
How is the information collected by the database ventied for accuracy and compicteness?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 — Market and Consumer Research Records™ {CFPB.022).” There is
no single system of consolidated data maintained by the Bureau. No activities have taken place
with Tespect o thai SORN; the Burcau published the SORN proactively with the goal of having
these privacy requiremenis met and public comiment solicited should any relevant data collection
necessitating a SORN be undertaken.

CAPTOANITEY 8BS,

Who has access to data in this project? How many total individuals have been authorized by the
CFPB to access the data? What 1s the anthorization process for access to the project? Has every
individual with access to the CFPB’s database been subjected to — and passed — a full
background investigation?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau's (Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records” {CFPRB.02231." There is
no sigle system of consohidated data maintained by the Bureaw. No activities have taken place
with respect to that SORN. The SORN was proactively published; the Bureau published the
SORN proactively with the goal of having these privacy requirements met and public comment
soficited should any relevant data collection necessitating a2 SORN be undertaken.

CAaPITO/DUERY 86,
Do CFPB contractors and/or agents have access to the system1? If so, what controls exist to
ensure appropriate access and what Privacy Act clauses have been insened in their contracts?

Response

As requesied, this response pertains to the Consumer Financial Protection Bureaw’s (Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records.” There is no single
system of consoiidated data maintained by the Bureau. No activities have taken place with
respect to this SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirenmicnts nmet and public commnient selicited should any relevant data collection
necessifating a SORN be undertaken.

in general, contractors {including contractor empioyees and subcontractors) may have access to
specific databases, with access limited hy several control points provided hy the general
Cybersecurity and IT Security clauses included in Bureau contracts. These clavses operate to
ensure adequate coniractor IT processes and contract emplovee IT security awareness training:
contractor compliance with refevant Federal laws, including but not limited to the Federal
Information Security Managenient Act of 2002 (FISMA}; Bureau oversight of contractor
cybersecurity and pre-screening of coniractor personnel; and signed coniractor nondisclosure
agreements {NDAs}, as appropriate,
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CAPITO/ErY 87.
How many contractors and agents currentiy have access to the database?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 ~ Market and Consumer Research Records.™ There is no single
system of consolidated data maintained by the Bureau. No acfivities have faken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

In general, access 0 Bureau data is controlied and access Iogs to Bureau systems are kept and
maintained in accordance with Bureau policy based on National Institute of Standards and
Technology Special Publication 800-33 Recomniended Security Controls for Federat
Information Systems and Organizations (NIST SP 800-53) guidelines,

CAPITO/IVUFFY 88,
How is access to the data by a user determined? Are procedures documented? Are access Jogs
kept?

Response

As requested, this response pertains to the Consumer Financiad Protection Bureau's {Bureau)
SORN entitled “CFPB.022 — Market and Consumer Research Records”™ (CFPB.022). There is no
stigle system of consolidated data maintained by the Bureau. No activities have taken place
with respect to that SORN; the Bureau published the SORN proactively with the goal of having
these privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

In general, Buresu Technology stafl follow a process that generates an approved privileged user
access list following an articalated justification as to why access is required for any given
database. Access to Bureau data is controlled and access togs to Bureau systems are kept and
maintained in accordance with Bureau policy based on National Tnstitute of Standards and
Technology Special Publication 800-53 Recomimended Security Controls for Federal
Information Systems and Organizations (NIST SP §06-53) guidelines.

Carrro/Durey 89,
project?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureau)
SORN entitled “CEFPB.022 - Market and Consumer Research Records,” There 1s no single
systeml of consohidated data niaintained by the Bureau. No activities have taken place with
respect {0 that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.
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Carrro/Durry 90,
How is the system secured?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau's {Bureau)
SORN entitled “CFPB.022 - Market and Consumer Research Records.” There is no single
system of consolidated daia maintaimed by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goai of having these
privacy requirements met and public comment solicited shouid any relevant data collection
necessitating a SORN be undertaken.

Inn general, the Bureau categorizes ifs systems using Federal Intormation Processing Standard
Pubiication 199, Standards for Security Categorization of Federal Information and information
Systems (FIPS 1993, Based on this categorization, CFPB then utilizes recomimended security
controls from National Institute of Standards and Technology Special Publication 800-53
Recommended Security Controls for Federal Information Systems and Organizations (NIST 5P
B(3-53) to secure its systems and data. Bureau policies, processes, and procedures, including
those related to access are based on these controls as well as other federaliy-mandated guidelines
and standards.

CAPITOIFFY 91,
Are there any mechanisms in place fo identily security breaches? If so, what are they?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Burean)
SORN entitled “CFPB.022 - Market and Consumer Research Records.™ There 1s no single
systemn of consolidated data maintained by the Bureau. No activities have taken place with
respect to that SORN; the Burean published the SORN proactively with the goal of having these
privacy requiremenis met and public comment solicited should any relevant data collection
necessitating a SORN be undertaken.

In gencral, the Consumer Financial Protection Burean has muitipie security controls in place to
identily security breaches of CFPB databases and Systems of Record. These controls are derived
rom National Institute of Standards and Technology Special Publication 8060-53 Recommended
Security Controls for Federal Information Svstems and Organizations (NIST 5P BO0-53}
guidance and include audit log monitoring. analysis, and reporting. A “defense in depth”™
approach 1s used that includes monitoring at various levels of the system from application,
operating system, database 1o network firewalls and intrusion detection systems {1DS}.

CAPTIO/IITFRY 92,

What anditing measures/controls and technical safeguards are 1n place o prevent misuse (e.g.,
usauthorized browsing} of the data?
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Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s SORN
entitled “CEFPB.022 - Market and Consumer Research Records.” There is no single system of
consolidated data maintained by the Bureau. No activities have taken place with respect {0 that
SORN; the Bureau published the SORN proactively with the goal of having these privacy
requirements met and public comment solicited should any relevant data coliection necessitating
a SORN be undertaken.

In general, the Bureau’s controls are derived from National Institute of Standards and
Technology Special Publication 800-33 Recommended Security Controls for Federal
Informiation Systenis and Organizations {NIST SP 800-53) gmdance. Access to data and systeni
resources is limited; technical controls and other safeguards are implemented and monitored to
identify potential misuse.

CApIroiheesy 93,

What opportunities are available for individuals to consent to uses, decline to provide
information, or opt out of the project? If no opportunities are available to consent, decline or opt
ouf, why not?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 - Market and Consumer Research Records.” There is no single
system of consolidated data maintained by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the geal of having these
privacy requirements met and public comment solicited should any relevant daia collection
necessitating a SORN be undertaken.

In general, where the Bureau collects information directly from individuals under the Privacy
Act, it provides them with Privacy Act Statemnents that inform such individuals as to whether
their provision of information to the Bureau is mandatory or voluntary and, if mandaiory, what
the consequences to them are, if any, of their refusals (o provide the information.

Carrro/DUrey 94,
What procedores will allow mdividuals to access therr information?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Bureas)
SORN entitled “CFPB.022 - Market and Consumer Research Records.” There is no single
system of consoiidated data mamtained by the Bureau. No activities have taken place with
respect to that SORN; the Bureau published the SORN proactively with the goal of having these
privacy requirements met and public comment solicited should any relevant daia collection
necessitating a SORN be undertaken.

In general, where the Burean coliects information that is retrieved by a direct or personal

identifier and mainfained 1in a SORN under the Privacy Act, individuals may request access {0,
amend, and correct records that pertain to them by submitting a request in writing in accordance
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with instructions appearing in Title 12 part 1076 of the Code of Federal Reguiations, “Disclosure
of Records and Information.”

Caprro/Durey 95,
Can individuals anend information about themselves in the system? I 5o, how? Il not, why not?

Response
Picase see the response to question Y4,

CAPTolDeEry 96,
What are the procedures for correcting inaccurate or erroneous information?

Response
Piease see the response to question 94,

CAPITOANUFFY 97.
How are individuals notified of the procedures for correcting their information?

Response
Piease see the response to question 94,

CAPITOIIFFY 98,
What privacy traming is provided to users, either generally or specifically relevant to the project?

Response

As requested, this response pertains to the Consumer Financial Protection Bureau’s (Burean)
SORN entitled “CFPR.022 - Market and Consumer Research Records.™ There 1s no single
svstem of consolidated data maintained by the Burean. No activities have taken place with
respect to that SORN; the Bureaun published the SORN proactively with the goal of having these
privacy requiremenis met should any data collection necessitating a SORN he undertaken.

In general, the Bureau provides privacy and secunty training to all employees of the Bureau,
including contractors who handle personally identifiabie information on behalf of the Bureay, in
accordance with OMB M-(7-16, Safeguarding Against and Responding to the Breach of
Personally Identifiable Information, May 22, 2007, available at
hitp://www.whitehouse.gov/sites/defauli/files/omb/memoranda/fy2007/m07-16.pdf.
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QUESTIONS FROM BED, BLAINE LUETREMEYER

TUETREMEYER 1,

According to recent reports, the CFPB has entered inte more than $15 millien worth of contracts
with credit reporting agencies, consultants and data anal ysis companies for the collection and
analysis of consumer data, What is the justification for spending this amount of money and
obtamning this type of data?

Respanse

In carrving out its congressionaliy-mandated supegvisory, enforcement, and regulatory functions,
the Consumer Financial Protection Bureau {Bureau) relies on rigorous empirical analyses —
groundedi in data — to understand how the markets for consumer financial products and services
actually work. Data analysis is also [undamental to fulliliing the Bureau’s mandate to protect
consumers. Analysis of data, as the law creating the Bureau contemplated, enables the Bureau
not only to batter protect and educate consumers, but also to ceordinate with other regulators and
craft tailored rules based on careful examination of costs and benefits. The Bureau’s evaluation
of this data also allows it to provide meaningfui reports, as required by Congress, and to perform
its consumer response function.

LuptkeMeyer L

While the CFPR claims to be data driven, two of its recent studies on payday ioans and overdralt
products had several pages of compelling data vet drew severai conclusions that were not
supported by the data in either report. Furthermore, the studies did not examine any alternatives
to these products. Why did the CFPB spend time studving these products only to draw
unsupported conclusions? Given the burden to business and cost 1o the taxpayers that are
associaied with the CEPB’s current data collection efforts, how will the CFPB ensure that [uture
reports are empirically based, rather than drawing unsupported conclusions?

Response

The Consamer Financial Protection Burean’s white papers on payday loans and deposit advance
and overdraft programs are based on analytically rigorous and objective analysis of a robust
dataset. Both studies draw conclusions that are supported by the data. In cach case, the study
contained a concluding section which discusses some of the potential policy implications of the
empirical findings and identities arcas for future study.

LOETEEMEYER 3
il detailed conswmer inlormation the CFPB recerves is “de-identified”, how does the agency
ensure that the information is not “re-identified™?

Response

The Consumer Financial Protection Burean (Bureau} is sensitive to the concept and risks of re-
ideatification generally and has been careful to minimisze that risk by purchasing data without
direct or personal identiliers and by securing its credit card database account-ievel data without
direct or personal identifier. The data the Bureau has obtained for its market-monitering
activities is maintained in discrete databases and the Bureau does not have any common
identifiers that would allow data to he linked across databases. Bureau personnel are required to
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complete privacy training on an annual basis, which includes how to use and protect personal
information appropnately. To the extent the Bureau publishes studies analyzing consumer
Financial niarkets, it has presented the information in an aggregate fonm that cannot be used to
identify, either directly or indirectly, any particuiar individual,

LUBETRENEVER L

The Right to Financial Privacy Act (RFPA}) and Dodd-Frank require federal agencies to provide
notice to consumers hefore obtaiming information about the consumers from a “financial
instituiion.” Dodd-Frank also provides that CFPB may not obtain personaliy-identifiabice
information without first obtaining written permission from the consumer, Specifically, how has
the CFPB coniplied with these regulations? Has the CFPB obtained written permission before
obtaining this information from credit bureaus?

Response

The Consumer Financial Protection Bureau (Bureau) complies with Right to Financial Privacy
Act (RFPA) and the Dodd-Frank Wall Street Reform and Consumer Protection Act {Dodd-Frank
Act}, which contain exceptions to their generally applicable notice provisions for the Bureau and
other federal agencies in certain circumstances, Various exceptions (o the RFPA, as amended,
authorize the Bureau te obtain information from financial institutions about their custoniers
without first providing notice to and obtaining the consent of such customers. Additionaily, the
restrictions set forth in the RFPA apply only to 1nfonnation that 18 identifiabie to particular
customers of financial institusions. Where the Bureau seeks information from financial
mstitutions that exciudes direct or personal 1dentifiers, the restrictions of the statute do not apply.

LUBTHEMEYER S,
Has the Bureau complied with provisions of the Privacy Act such as obtainig public comment
about the proposed creation of a “system of records™? I not, why not?

Response

When required hy the Privacy Act, the Consunier Financial Protection Bureau (Bureauw}
publishes System of Records Notices in the Federal Register for public comiment. Also as
required by the Privacy Act, the Bureau forwards copies of SORNs to the House of
Represeniatives Cominitiee on Oversight and Government Reform, the Senate Committee on
Homeland Security and Governmental Affairs, and the Office of Management and Budget,

LUETREMEYER 6,
What steps has the Bureau taken to ensure the security and confidentiality of the mfonnation in
the loan ievel database? Where will the information he maintained and by whom?

Response

The Consamer Financial Protection Bureau {Bureau} does not maintain a single loan-ievel
database. At present, we have acquired commercially-available mortgage datasets, the credit
panel from a credit reporting agency, and are developing the National Morigage Database. In
addition, we have various datasets collected under the Bureau’s supervisory or enforcement
authority,
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The Bureau categorizes all of its datasets using Federal Information Processing Standard
Publication 199, Standards for Security Categorization of Federal Information and Information
Systems (FIPS 1993, Based on this categorization, the Bureauw implemesnts security controfs from:
National Instifute of Standards and Technelogy Special Publication 806-33 Recomniended
Security Controls for Federal Information Systems and Organizations to secure its data. Any
subsequent Bureau policies, processes, and procedures, including those related to access, are
hased on these standard federaliy-practiced controls, industry best practices, as well as other
guidelines and mandates issued for government agencies.

I OF N E LT NS 4TI

The Otffice of Iispector General for the Federal Reserve Systemn recently reported that the CFPB
needed fo strengthen its security controls around its consumer response system. Given these data
security concems about the CFPB’s existing data collection eliorts, how does the system that
holds ali the consumer data differ in terms of data security?

Response

The Consumer Financial Protection Bureau (Bureau} appreciates the efforts of the Office of
Inspector General (OIG) directed at improving Bureau’s operations, and is pleased that the
OIG’s review of the Burcau’s information security procedures did not tdentify any reportable
conditicns in the design or impiementation of the relevant controis. Based on the Federal
Information Processing Standard Publication 199, Standards for Secusity Categorization of
Federal Information and Information Systems (FIPS 199}, the consumer response system and
other systems hosting data have been categorized us moderate and therefore uiilize the associated
recommended security cosntrols from: National Instituie of Standards and Technology (NIST)
Special Publieation $03-53 Recommended Security Controis for Federal Information Systems
and Organizotions (NIST SP 800-33} to secure its systems and data appropriately, The OIG's
report noted nicasures taken by the Bureau to secure data within the system, and the
contiguration and change control processes that are based an the guidance provided by NIST.
The Bureau’s Cybersecurity Program has been dedicated to continucus improvement, including
implementing recommendations from OIG. At the time of the OIG report’s publication, the
Buseau had already had begun to take action on its recominendations and to finalize integral
policies and procedures that address many of the 1ssues discussed in the report.

Lirrkemever 8,

Consumer financial services providers have strict requirements for notifying eonsumers of when
their personal information may have been subject to a data hreach. What procedures are in place
for the CFPB to notily consurners and businesses subgect to 1ts Jatest collection efforts in the
event of a security breach? Wil the CFPB plan to offer any kind of redress to financial services
market participants who lose proprietary information, and therefore sutfer market losses ag a
result from a breach in data security?

Response

The Consumer Financial Protection Burean (Bureau) continues to rely, in part. on elements of
Treasury’s neiwork and refated 1T infrastructure, including Treasury’s directives that relate to
securily and privacy incidents. In anticipation of the Bureau’s move to its own network
infrastrcture, the Bureau has developed new directives related to security and privacy incidents,
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which it will issue upon neiwork independence. In the interim, the Burean has developed
supplemental incident-reposting materials for managing the breach, Ioss, or compromise of
personally identifiabie information (PL). These materials, in conjuniction with processes
ontlined in Treasury’s privacy and security incident directives, help the Bureau meet the
reqarirements arcund the suspected or conlinmed breach, loss, or compromise of P outhned in
OMB-issued goidance (i.e. OMB M-(7-16, Safeguarding Against and Responding to the Breach
of Personally Identifiable Information, May 22, 20073, As part of its suppiemental interim
procedures, the Burcau would assess the sk significance (or analyze the risk of harm) posed by
a breach, loss, or compromise of Pii to determine if notification, outreach, or additional
mitigation 1§ warranied of necessary. This would include alerting tmpacted mdividual
consumers when their P11 is confirmed breached. When deemed necessary (i.e. risk of hann s
deemed high}, additional mitigation steps nught include, tor example, offering impacted
individuals credit monitoring subscriptions/services.

Dodd-Frank authonzes the Bureau to collect data that ts “necessary” for it to Tulfill its statutory
duties. Why is it “necessary” to collect the volume of information that the Bureau plans to
compiie? Why would not data sampling suffice?

Response

The Dodd-Frank Wail Street Refonm and Coasumer Frotection Act (Dodd-Frank Act) contains a
number of separate grants of authority to the Consumer Financial Protection Bureau (Bureau} to
coliect information, as well as a general authority o enter into contracis 1o purchase goods and
services, including data. Under section 1022(c 4B 1) of the Dodd-Frank Act, the Bureau can
require covered persons or service providers to provide reports or answers to questions by rule or
order as “necessary for the Bureau to fulfill the monitoring, assessment and reposting
responsibilities imposed by Congress”™ including the responsibility to “monitor 1isks to
consumers in the offering or provision of consumer financial preducts or services™ and
“deveiopments in markets for such products or services,” The Bureau has used this and other
informaiion collection authorities in an appropriate fasbion. For example, the Bureau’s recently-
issued orders requiring cerain covered persons to provide standard form consunser credit
agreements will assist it in completing the study mandated by section 1028(a} of the Dodd-Frank
Act.

The Burcau’s responses herein, including specifically the response to Capito/Duffy question 1
and 44 abeve, describe the Boreau’s nsage of data to fulfill its statntory mandates, including in
areas such as supervision. enforcement, reguiation, research and analysis. and consunier
respoense. The Bureau makes every effort to ensure that its data collections are appropriate in
size, frequency, and number to the regnlatory functions for which they are 1o be used.

The Burean recognizes the importance of minimizing burdens on the institufions it supervises.
The Bureau has collected random sampies of data for its consumer credit panei and the Bureau,
in coliaboration with the Federal Housing Finance Agency is using sampling for the national
mortgage database. In certain instances, the Bureau has been abie to modify tts information
requests and demands to reduce the burden on the institations while still accomplishing the
parposes of the examination or enforcement action. For the credit card database, credit card
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issuers provide a full file of accounts to the Bureau’s contractor rather than a random sample
because this 1s the same format it which they provide data to the same contractor {for
benchmarking services that they purchase [rom the contractor pursuant to private agreements.
This reduces costs and burden for the issuers supplying the data as it avoids the need to draw a
random sample, 1o provide data with respect (o those accounts on an ongoing basis, and to add to
the sample each time the data is provided to assure that the sample remains representative of all
accounts, inciuding aewiy-originated accounts,

LAKTREMEYER 18,

The Paperwork Reduction Act requires the CFPB to obtain a “control number” from OMB for
any collections of infonmauon, and o explain how the information limits the burden for
businesses and individuals to the minimum necessary. Has the Bureau sought or obtained OMB
clearance for these coliections of information? I not, why not?

Response

The Consumer Financial Protection Burean has sought and obtained OMB clearances consistent
with the Paperwork Reduction Act,
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BEP BILL POSEY (FL-8)

During my commitiee question time, 1 referenced a December 21, 2012 letter sent to the CFPB
containing 19 specific questions. Two mosths fater, on Febroary 21, 2013, Ireceived a three
paragraph letier that did not provide to a single specific respense {0 any of the questions from my
December letter,

I therefore ask, once again, for you to answer the {ollowing 19 questions:

Posey |
What is the CFPB’s statutory authosity to collect, each month, detailed information on every loan
in certain financial institutions’ portfolios?

Response

Your December 21, 2012 letter inquired about a “*loan level data’ project . . . to collect
information on consumer credit card accounts.” The Burean, in the exercise of #s supervisory
authority, is obtaining data stripped of direct or personal identifiers with respect to ali credit card
accounts maintained by a number of large card issuers. This data is collected and housed on
behalf of the Bureau by Argus Information and Advisory Services, a company that is in the
business of obfaining account-level data for credit cards and other financial services from
financial services companies. The data being provided to the Bureau are the same type of data
that credit card issuers regularly provide to Argus, such as the monthly balance, fees charges,
interest charged, and payments received on accounts. The data the Bureau receives does not
mciude transactions, such as purchases.

A number of provisions in the Dodd-Frank Wall Street Reform and Consumer Protection Act
{Dodd-Frank Acty, among them 12 U.S.C. § 5512¢cy, 12 US.C. § 5514(b}, 12 U.S.C. § 3515¢b).
12U.8.C. § 5534, and 12 U.S.C. § 5562, authorize the Consumer Financial Protcetion Bureau to
request information. Sections 1024 through 1026 of the Dodd-Frank Act, 12 U.S.C. §§ 5514-
5516, authonze and reguiate the Bureau’s supervisory activity, including the gathenng of the
informaiion collected and housed by Argus.

POSEY 2.
What provision of law specifically permits or requires the CFPB to collect loan fevel data?

Response
Please see the response {o quesiion 1.

Posuy 3,
How many institutions have been asked to furnish data to the Bureau for this project? How many
individual consumers’ records will be inciuded in the database?

Response

Your December 21, 2012 letter inquired about a “‘loan level data® project . . . to cellect
information on consumer credit card accounts.” Please see the response to question 1 for a
descripiion of this activity. Fewer than 10 institutions have been asked (o furnish credit card data
to the Consumer Financial Protection Bureau {Burean} for purposes of this project. The Burean
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is unable to determine the number of individual consumers’ records covered as the records are
provided on a de-1identitied basis so that the Burean cannot fink the data in order to determine
whether muitipie records represent muitiple individuals or multiple accounts of a single
individual.

Posuy 4.

Dodd-Frank authorizes the Bureau to collect data that is “necessary™ for it to fulfill is statutory
duties. Why 1s it “necessary” o collect the volume of information that the Burgay plans to
compiie? Why would not data sampling suifice?

Response

Your December 21, 2012 letter inquired ahout a *“*loan level data’ projeci . . . to collect
information on consumer credit card accounts.” Please see the response to question | {or a
description of this activity. In support of this project, credit card issuers provide a full file of
accounts to the Bureau’s contractor rather than a random sample because this ts the same format
in which they provide data to the same contractor Tor benchmarking services that they purchase
from the contractor pursuant to private agreements. This reduces costs and burden for the issuers
supplying the data as it avoids the need to deaw a tandom sample, to provide data with respect w
those accounts on an engoing basis, and to add fo the sample each time the data 15 provided to
assure that the sample remains representative of all accounts, including newly-originated
accounts.

Posey 5,
If the data is “necessary” for consumer protection purposes, why is the Bureau obtaining it only
from a small number of financial institutions?

Response

Your December 21, 2012 fetter inquired about a “*loan level data’ project . . . to collect
information on consumey credit card accounts.” Please see the response to question | for a
description of this activity. The Consumer Financial Protection Bureau 1s collecting credit card
data as part of its supervision program and not pursuant o Section 1022(b}{(4)BXii) of the
Dodd-Frank Act. The issuers fromi whom the data 1s being coliected are the Jargest credit card
issuers and thus have particularly significant potential to create risks to consumers.

(LY

POREY 6.
How will the Bureau protect consumers of institutions that are not subject to the data coliection
recalirement?

Response

Your December 21, 2012 letter inquired about a ““loan level data” project . . . to collect
information on consumer credit card accounts.” Please see the response to question 1 for a
descriptton of this activity. The Consumer Financial Protection Bureau {Bureau} uses all of its
avatlable authorities to protect consumers of financial products and services. The Burean seeks
to use its limited resources in the most effective way possible, including choosing carefully the
institutions on which to focus its supervisory, enforcement, and other efforts,

&s{';
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POsEy 7,

The Dodd-Frank provision authonzing thbe Burean to obtain information for supervisory
purposes refers to the “periodic” collection of information. How does an ongoing and perpetual
collection of information meet the “pericdic™ standard?

Kesponse

Your Decemnber 21, 2012 letter inquired about a “*foan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response o question | for a
description of this activity. Thbe Consumer Financial Protection Bureau (Bureau} is authorized to
gather information from institutions 1t supetvises in order to assess compiiance with the
requirements of Federal consumer financial law, obtain 1nformation about the istitutions
activities and compiiance systems or procedures, and detect and assess risk 10 consumers and to
consumer [inancial markeis. Like other financial regulators, the Bureau receives, trom certain
mstitutions, foan-ievel data on a periodic basis relating to certain types of products. The Bureau
1§ not receiving 4 real-time stream of continuous information about these products,

Posey 8,

What are the specific purposes of collecting extensive personaliy-identifiable financial
information about virtually everyone with a home mostgage or credit card? Why could such
purpose{s) not be achieved hy collecting a narrower set of data, or hy the use of sampling?

Response

Your December 21, 2012 letter inguired about a “‘'loan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response to question | for a
description of this activity. The Consumer Financial Protection Bureau {Bureau} does not collect
personally identifiable financial information about virtually everyone with a home mortgage or
with a credit card. The national morigage database which the Bureau and the Federal Housing
Finance Agency (FHFA} are jointly creating contains a random sample of de-identified records
ot consumers with home mortgages drawn from the national credit reporting agency with whom
the FHFA has contracted. Likewise, the Consumer Credii Panel is based on a small
representative sample of the US population (approximately 2 to 4%} and contains only de-
identified records. The credit card database contains records of all accounts [rom the 1ssuers
supplying this data for the reasons explained in response to question 4. The information in these
databases 18 stipped of direct or personal identifiers.

POSEY 9,

What steps has the Bureau taken to ensure the security and confidentiality of the mfonnation in
the loan ievel database? Where will the information he maintained and by whom? When and
how will such information be destroyed after use?

Response

Yous December 21, 2012 letter tnquired about a *““loan level data’ projeet . . . to collect
infonmation on consunier credit card accounts.”™ Please see the response to question | for a
description of this activity. Loan-level credit card data is being maintained for the Bureau by
Arpus Information & Advisory Services which perlorms this same service for many credit casd

iis
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issuers. Please see the sections relating to security and confidentiality in the contract with Argus
Information & Advisory Services produced in response to Capito/Dufty question 6.

The Bureau will manage all files in the system as permaneni records until the disposition
schedule for these records is approved by the National Archives and Records Administration, at
which time, the Burean will dispose of such files in accordance with the schedule.

Posey 14,

Has the Bureau informed the financial institutions whose information is being collected of such
security and confideatiality measures? If not, how can financial institutions who fughish
infornation to the Bureau comply with their GLBA obligation {o maintain the security of
personally identitiable customer information?

Response

Your December 21, 2012 {etter inquired about a *“*loan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response to question | for a
description of this activity. The information that the Consumer Financial Protection Bureau
receives about consumers for the purposes of this project comes directly from financial
institufions, and all of this information excludes direct or personal identifiers. The Gramin-
Leach-Bliley Act and its implementing regrlation, Regulation P, define “personaily identifiabie
financial information™ to exclude “information that does not identify a consumes, such as
aggregate information or blind data that does not contain direct or personal identifiers, such as
account numhers, names, or addresses,” 12 C.F.R. Section 1016.3{q2)Y31¢B).

Even assuming that the financial institutions were disclosing personally identifiable financial
information for this project, these disclosures would be exempt under the Gramin-Leach-Bliley
Act and Regulauon . The Gramim-Leach-Bliley Act and Regulation P do not restrict financial
institntions from disclosing personally identitiahle financial infermation about consumers to
“government regulatory authonties having junisdiction for examination, comphiance, or other
purposes as authorized by taw.” 135 U.S.C. 6802(e}(8} and 12 C.F.R. Section 1016.13(a){7){iii}.

Posey 11
In the event of a breach of CFPB security that results in a loss to consumers and the institutions
that furnished information about them, whe is liable for the loss?

Response

Should the Consumer Financial Protection Bureau (Bureau) experience an incident that results in
such a loss, the incident would he handled according to the Bureau’s incident response
procedures. These procedures are consistent with government standards and incorporate best
practices {rom public and private sector incident handiing teams. Liability for Joss would
typically be determined hased on the factors that led to a breach.

POSEY 12,

Will the Bureau share information in the loan level database with other government agencies
(e.g.. OCC, FDIC, Federal Reserve, IRS, stale consumer protection or tax officials?) Does the
Bureau have the authority to refuse to share information with such entities?
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Response

Your December 21, 2012 letter inquired about 2 “‘loan level data® project . . . to coliect
information on consumer credif card accounts.” Please see the response to question 1 for a
description of this activity. The Consumer Financial Protection Bureau has entered into a
Memorandum of Understanding with the Office of the Comptroiier of the Currency (OCC) under
which the foan level data in the credit card database can be shared with the OCC. This assures
that the issuers will not be subject to duplicative requests for data.

<4€¥

Posey 13,

Does the GLBA privacy policy notification requirement obligate [inancial institutions to inforni
their customers that information about them is being furnished to the CFPB? Do consumers
have a right to “opt out” of such information sharing? The GLBA notice and opt cut standards do
not apply to information furnished to Federal functional regulators “to the extent specifically
permitted or required under other provisions of law”,

Response
Piease see response to question 10,

Posey 14,

Section 2012 of Dodd Frank requires the Bureau to enforce Federal consuiner financial Jaw
“consistently” to promote markets that are “competitive.” Isn’t the creation of a database
consisting solely of information obtained from larger institutions inconsistent with these
requirements? What is the basis for coliecting data only from a limited number of

institutions? What has the Bureau done fo evaluate the competitive implications of limiting its
data collection to certain institations?

Response

Your December 21, 2012 letter inquired about a “ioan level data” project . . | to collect
information on consumer credit card accounts.” Please see the response to question 1 for a
description of this activity. The Consumer Financial Protection Bureau's {Bureau} credit card
data coliection activity is being conducted in coordination with the prudential regulators to
ensure that the same data elements are being requested and that all large issuers are subject to a
consistent requirement (o provide account level data, The data coliected represent approximately
85-90% of outstanding card balances. The issuers from whom the data is being collected are the
largest credif card tssuers and thus have particulariy significant potential te create risks to
CONSUIRETS,

POSEY 15,
Has the Bureau soughti or obtained OMB clearance for the establishment of the loan level
database? It not, why not?

Response
Your December 21, 2012 fetter inquired about a “*loan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response to question | [ora

L2y
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description of this activity. The Consumer Financial Protection Bureau has determined that the
Paperwork Reduction Act is not applicable to this coliection of data,

POsEY 16,
Has the Bureau comphied with provisions of the Privacy Act such as obtaining public comment
about the proposed creation of a “system of records™? I not, why not?

Response

Your December 21, 2012 letter inquired about a “‘loan level data’ project . . . to coliect
information on consumer credit card accounts.” Please see the response to question 1 for a
description of this activity. When required by the Privacy Act, the Consumer Financial
Protection Burean publishes System of Records Netices in the Federal Register for puhlic
comment. Also as required by the Privacy Act, the Bureau forwards copies of SORNs to the
House of Representatives Committee on Oversight and Government Reform, the Senate
Committee on Homeland Secunity and Governmental Atfairs, and the Office of Management and
Budget.

PosEy 17,
is information in the database exempt from Freedom of [nformation Act requests?

Response

Your December 21, 2012 letter inquired about a “‘loan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response to question 1 for a
description of this activity. Loan-Ievel data that the Consumer Financial Protection Bureau
obtains pursuant to its supervisory authority is exempt from pubiic disclosure pursuani to
Exemption § of the Freedom of Information Act, 5 U.5.C. & 552(b)i(8). To the extent that such
data consists of trade secrets or confidential commercial infonmnation, it is also exempt from
public disciosure pursuant to Exemption 4 of the FOIA.

PosEY 18,

How dees the information coliected by the Bureau differ from information coliected from the
same instiutions by other regulators {(e.g.. OCC, FDIC, Federal Reserve, Office of Financial
research)? To the extent it is the same, why has the Bureau decided not to obtain the information
from the other regulators? Explain why the Dodd Frank Section 1025 requirement for
“eoordination” with prudential regulators to “minimize regulatory burden™ do not apply to the
loan level datahase,

Kesponse

Your December 21, 2012 letter inquired about a “‘loan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response o question | for a
description of this activity. The Consumer Financial Protection Bureau is coordinating with the
prudential regulators to ensure that the same data clements are being requested from all
mstitutions from which data is being obtained on a consistent basis, and aiso to ensure that no
institution is being required to provide the same data to multiple regulators.
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POSEY 1D,
Will membess of the pubdic have access to the mformation maintained about them by the
Bureav? Is there a mechanism for correcting errors that consumers bring to the Bureau’s
attention?

Kesponse

Your Decemnber 21, 2012 letter inquired about a “*foan level data’ project . . . to collect
information on consumer credit card accounts.” Please see the response o question | for a
description of this activity.

In general, where the Bureau coliects information that is retrieved by a personal identifier and
maintained in 2 SORN under the Privacy Act, individuals may request access to, amend, and
correct records that pertain o them by submitting a request in writing in accgrdance with
mstractions appearing in Title 12 part 1070 of the Code of Federal Regulations, “Disclosure of
Records and Information.” Information in the credit card database does not contain direct or
personal identifiers and cannot be obtained by reference {o direct or personal identifiers.
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Post-Hearing Questions for the Record
Submitted to Hollister K. Petracus
From Senator Thomas R. Carper

“The 90/10 Rule: Improving Educational Outcomes for Qur Military and Veterans™
July 23, 2013

1} Your testimony discussed the data crosswalk that the Departments of Veterans Aftairs,
Detense, and Education are developing to link the Education Departments database of
schools {over 7,000 institutes of higher learning} to the VA’s lists of approved progranis
{over 30,000). Is it accurate to say that the federal government lacks basic data on where Gi
henefiis are spent, the extent to which those henefils cover tuition and fees, and how much
and what type of student loan debt veterans incur? When will this crosswalk he availabie?

Response

Pursuant o Executive Order (EQ) 13607, “Establishing Principles of Excellence for Educational
Institutions Serving Service Members, Veterans, Spouses, and Other Family Members™ and the
Comprehensive Veterans Education Information Policy law (Public Law 112-269), the
Departmesnt of Veterans™ Affairs (VA}J, Depariment of Defense {DoD}, and Department of
Education {ED}) have been working on a data crosswalk to link ED’s database of schools to the
VA’s list of approved programs.

While each of those departments possesses rich data on the benefits they administer, the lack of a
crosswalk makes it difficult to compare data across federal apencies. For exampie, the VA
kiiows how much money they spent in toition and fees per beneficiary at a particular educational
mstitution, hut the VA does not know the average retention rate for students atiending the saime
institation,

Once comipleted, the crosswalk will allow VA, DoD>, and EID to share data about educational
institutions across agencies. inprove consumer information available o beneficiaries, and aliow
VA to track outcome measures that compare education benefit programs.

This crosswalk will be available sometime this fall.

2} Your testimony discussed the new compiaint system for service members and veterans that is
scheduled to go live later this summer. Can you descrihe the shoricomings in the various
departrmental complaint systems-—Edacation, Velerans Administration, and DOD-—that
necessitated the creation of this new system? How will the new system address those
shortcomings?

Response



While the Consumer Financial Protection Bureau {CFPB) handles consumer financial product
and service complaints and inciudes those complaints in the Federal Trade Commission’s (FTC)
Consumer Sentinel database, there is currently no similar mechanism for different agencies or
branches of the military to share complaints about educational institutions.

For example, if a servicemembher or veteran submits a complaint about an educational institution,
there is no formal process o account for the complaint or share it between agencies. Complaints
about educational institutions have been dealt with on an ad hoc basis between agencies, making
issues and trends difficuit to identify and resoive.

As part of implementation efforts of EO 13607, VA partnered with DoD, ED, CFPB, the
Department of Justice, and the FTC to develop a centralized compiaint system for educational
institution complaints. Beneficiaries of military and veteran education benefits will soon have
the opportunity to suhmit feedback about educational institutions that fail to follow EO 13607’
Principies of Excelience.

VA’s implementation plan for EQ 13607 will allow beneficiaries to submit feedback or
complaiats via the GI Bill Hotline {1--888--442-4351), or via an onjine web form located on
gibill.va.gov and eBenefits.va.gov. This feedback will be shared mtemally with State Approving
Agencies (SAAs} and VA personnel.

‘To create a centralized repository for these educational instifution complaints, VA, DoD, and ED
wiil hezin forwarding compslaints each agency receives to the FTC’s Consumer Senfine!
database. VA, Do), and ED have been working with the FTC to streamline this submission
process by standardizing the complaint intake torm and the files provided to the FTC.

Once these educattonal institution complaints reside in the Sentinei databasc, any law
enforcement agency ([ederal, state, and focal) that has access to Seniinef will also have access o
those complaints. VA 1s working with the FTC o gain access {¢ the Consumer Sentine] database
for VA personnel.



“Making Sense of Consumer Credit Repor{s™
December 19, 2012

Questions for Mr. Corev Stone, Assistant Director for the Office of Deposits, Cash,
Collectiogns, and Reporting Markets, Consumer Finaucial Protection Bureau, from Senator
Brown:

One theme in credit reporting issues has been that, even if consumers are vigilant and ry to
check thetr credit reports {or purchase credit scores), they can still miss substantive credit issues
that arise when a consumer goes to use a line of credit,

Consumers may not be able to understand the information contained in their credit reports, and,
as the CHPB has reported, consumers who purchase their credit scores see a matenially different
score than a creditor would see 19-24% of the time.

Is this lack of clear infarmation consistent with the spirit of the FACT Act?

The FACT Act has provisions to make the information in credit reports and the scores desived
from: them more accessible to consumers. The FACT Act entitles consumers {0 obtain a free
credit report anaually from each of the nationwide consumer reporting agencies and from
nationwide specialty consuner reporting agencies, as well as additional free reports from
naticnwide consumer reporting agencies in cennecticn with initial fraud alerts and extended
alerts, Addstronally, the FACT Act gives consumers the right to purchase a credit score at a
reasonable fee and requires mortgage lenders who use credif scores in connection with consumer
mortgage applications to provide the scores to the consumers. Suhsequent amendments to the
FCRA in Dodd-Frank further expanded consamer access o credit scores by requinng ienders to
disclose credit scores with adverse action and risked based pricing disclosures.

in October 2012, the CFPB published a study, “Analysis of Differences between Consumer- and
Creditor- Purchased Credit Scores,” comparing credit scores obtained by conswners with those
used by lenders. For the study, the CFPB analyzed 200,000 credit files from each of the three
major nationwide consumer reporting agencies.

While the CFPB found that the educational scores sold by the credit bureavs generaily correlate
highly with the score most widely used by ereditors, the correlations are not perfect, so as you
point out, a substantial minority of consumers could find themselves with educational scores that
would not be reflective of the score a lender would be looking at {mwost hikely a FICO score).

Given tlns variation in outcome, the CFPB conciuded in the report that “firms that seli scores to
consumers should make consumers aware that the scores consumers could purchase couid vary,
sometimes substantially, from the scores used by creditors.”

How can we improve access and information for consnmers given the discrepancies?

Improvements can be made in several areas.



“Making Sense of Consumer Credit Reports”
December 19, 2012

in the CFPB’s recent study on credit reporting. the CFPB [ound that enly about one in five
people with a credit history (44 million consumers} check their free credit report from the
nationwide consumer reporting agencies each year of obtain reports through paid credst
monmitoring services or notices of adverse action or risk-based pncing decisions. Regardiess of
the credit scoring mode! used by 4 lender, a consumer can benefit by reviewing the underlving
information in his or her credit report. Conswmers who ideatify and successfully dispute
incorrect derogatory information in their credit files {e.g. an account reported as delinquent that
was not in fact definquent, an incorrect coliection} will fikely improve their standing with
creditors regardless of the credit scoring model used. The CFPB encourages consumers o
exercise their legal right to review their credit files.

Improvements can also be made in the disclosure of infornation to consumers who purchase
credit scores. The CFPB noted in its October 2612 report that providers of educational credit
scores should easure that the potential for score differences is clear to consumers. As we noted
in the repori:

... for a substanhial minonty of consumers, the scores that consumers purchase from the
nationwide CRAs depict consumers’ creditworthiness differently from the scores soid to
creditors. It is hikelv that, unaided, many consumers will not understand this fact or even
understand that the score they have obtained is an educational score and not the score that
a lender is likely to rely upon. Consumers obiaining educational scores may be confused
about the usefulaess of the score being sold il sellers or scores do not make it clear to
consumers before the consumer purchases the educational score that it is not the score the
tender 1s fikely to use.

Does the variability in credif reports make it more difficult for consumers to monitor and
correct their information?

The CFPB study on credit scores found that for most conswimers, the scores produced by
different scoring models provide similar information about the relative creditworthiness of the
consumiers. For 19 to 24% of consumers, variations in scoring models eould lead to consumers
having an inaccurate perception of how lenders see their creditworthiness. In the cases where
educational scores were higher than a score used by lenders, consumers may overestimate their
credifworthiness, and might be lulled into a false sense of confidence. In cases where consumers
have an educational score that 1s lower than what a lender might see, consumers could be
motivated to improve the information in their credit file, both by changing behavior and
COITECUNE CLLOrS.

Is there any evidence that a person’s credit history has any connection with their job
performance?

We are not aware of evidence om this topic.



“Making Sense of Consumer Credit Reports”
December 19, 2012

Would it be practicable or advisable for each credit inquiry listed on a credit report —
whether a hard or soft inquiry — {o include the inquiring party's contact information, the
nature of their business, and the purpose of their inquiry?

File disclosures to consumers currently provide the contact information for hard inquiries
(inquiries that would impact o consumer’s eredit score). The contact information for soft
inquiries {e.g. account reviews, pre-screching inquiries) is not provided. Since soft inquiries do
not impact a consumer’s credit rating, it is not clear that adding contact information for soft
inguinies would assist consumers in itproving their credit standing.

Do you agree that FACTA inadvertently repealed the existing right of consnmers and state
officials to sue for any violations of the adverse-action provisions of the FCRA?

FACTA amended section 6135 of the FCRA so that sections 616 and 617, which create civil
Hability Tor certain viclations of the FCRA, do not apply to failures to comply with section 6135.

Would vou support or oppose restoring the original intent of the FCRA by restoring this
private enforcement right?

As an independent regulatory bureau, the CFPB 15 focused on carrying out, implementing, and
enforcing the faws that Congress and the President enact. I there is a specific legislative
proposal we are asked to review for purposes of providing techiical advice on its likely
consequences, we would be happy to do so.
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern
for a Growing Population”-May 16, 2013

Additional Questions for the Record

The Honorable Jan Schakowsky

1. In December 2009, when the full House was considering the legislation
that would become the Dodd-Frank Wall Street Reforrn and Consumer
Protection Act, I offered an amendment to provide your agency with the
authority to issue regulations on reverse mortgage transactions. I was
proud that the amendment received broad support, inciuding from
Chairman Upton, Ranking Member Waxman, and fully 277 members of
the House. All of these members recognized the importance of effective
federal oversight of the market for reverse mortgages, which involves a
complex financial product, aimed at an elderly population, which is
beset by cases of deceptive marketing and consumer fraud. At the
Subcommittee hearing on May 16, 2013, you discussed with the
Subcommittee a Consumer Financial Protection Bureau (CFPB) report
on consumer understanding of reverse mortgages, which was released in

June 2012. Specifically, regarding this report, which you calied “quite a
comprehensive study,” you said, “[w]e found that even after housing
counseling, some of the basic characteristics of these loans were not weil
understood.” To combat this confusion, you suggested that CFPB was
considering future activities including promulgating rules as permitted
by my amendment.

a. Yes or no, do you believe that existing federal laws and regulations
ensure that prospective consumers of reverse mortgages receive
adequate information regarding the financial product they are
interested in purchasing?

We have found that the disclosures consumers receive are confusing and can be
improved; that misinformation persists in the market; and that while counseling
may be effective for some consumars, it is not universally effective and can be
improved,

b. Inthe June 2012 report on reverse mortgages, CFPB indicated that
there are several areas in which it might issue regulations in order to
protect consumers from risks posed by reverse mortgages. For each
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern

for a Growing Population”-May 16, 2013

of the following areas cited from the now year-old report, piease
detail the current status of efforts, indicate if any related rulemaking
proceedings are forthcoming, and if so, indicate when a final rule will
be completed:

-
H.

*[A] project to improve and integrate TILA and RESPA disclosure
requirements for reverse mortgages so that consumers can know
before they owe when considering a reverse mortgage;”

We stilf believe it would be beneficial to integrate TILA and RESPA disclosure
requirements in a single, new disciosure, However, the Bureau is stifl in the
process of developing integrated forms for traditional mortgages. It will be
useful to apply lessons learned from that project in considering potential
disciosures for reverse mortgages. In addition, because the Department of
Housing and Urhan Development has made several changes to the Home
Equity Conversion Mortgage program in recent months, it would be useful to
wait to see how the market reacts to these changes before issuing a proposal
in this area.

“[Consideration] of the 2010 proposal by the Board of Governors
of the Federal Reserve System regarding reverse mortgages,” a
proposal which “would have placed limits on misleading
advertising, improved disclosures, and closed regulatory gaps
related to cross-selling, among other things;”

We still intend to take up these issues in a future rulemaking. Much has
changed since the Board of Governors of the Federal Reserve System’s 2010
propasal, and the Bureau does not intend to finalize that proposal, but rather
expects to cansider issuing a new proposal building on the work the Board
did. Such a rulemaking could also address how and whether certain
provisions of title XIV of the Dodd-Frank Wali Street Reform and Consumer
Financial Protection Act should be applied to reverse mortgages, Again,
however, because implementation of the title XIV raguirements to traditional
mortgages is still underway, and because the Depariment of Housing and
Urban Development has made several changes to the Home Equity
Conversion Mortgage program in recent months, it would be useful to apply
lessons learned from these implementations in considering potential rules
governing reverse mortgages.
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Responses to QFRs — Hearing entitled “Fraud on the Elderly: a Growing Concern
for a Growing Population”- May 16, 2013

iii. “[Consideration] of whether other regulations are necessary and
appropriate to protect consumers in the reverse mortgage
market.”

We still intend to consider whether other regulations are nacessary and
appreopriate to protect consumers in the reverse mortgage market. As noted
ahove, due to the ongoing implementation of titie X1V and Department of
Housing and Urban Development’s recent changes to the Home Equity
Conversion Mortgage program, it is worthwhile to wait before issuing a
proposal in this area.

¢. What improvements could be made to ensure prospective borrowers
of reverse mortgages get the information they need to protect
themselves from fraud?

Reverse mortgage counseling provides a critical opportunity for potential
borrowers to obtain fraud prevention information. In reverse morigage
counseling sessions, counselars are trained to educate and alert prospective
borrowers of fraud risks, including exploitation of the loan proceeds by family
members or caregivers. If a counselor suspects that the barrower is improperly
influenced by another party, the counsetor may require that a neutral third party
arcompany the prospective borrow in counseting. These fraud detection
technigues may be bolstered by the addition of a take home ‘fraud checklist’ or
guide. This document would suppiement the counsaling session by providing red
flag scenarios for the horrower to consider after the counseling session, when
mare time is afforded for reflection. A signed checklist could be incorporated into
the requirements {along with the counseling certificate) for obtaining a reverse
mOortgage.

Injune 2013, the Consumer Financial Protection Bureau and the Federal Deposit
Insurance Carporation { FRIC) refeased Money Smart for Qldar Adults (MSOA),
an instructor-led training program that provides awareness among older
consumers and their caregivers on how to prevent elder financial exploitation

and to encourage advance planning and informed financial decision-making.
Inciuded in the training module is a section regarding reverse morigage fraud.
See http://files.consumerfinance.gov/f/201306_cfpb_msoa-participant-
guide.pdf. Since release of MSOA, the FDIC and the Bureau's Office for Older
Americans have distributed approximately 17,000 copies of the program guides
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern
for a Growing Population”-May 16, 2013

and module, and are conducting trainings nationwide,

d. CFPB recently opened its consumer complaint database to the public,
which includes complaints on financial products such as reverse
mortgages. According to the data, 272 reverse mortgage complaints
were reported out of 5,000 total mortgage complaints since the CFPB
launched. How can the CFPB encourage greater participation in the
database among seniors, who are often hesitant to report being the
victims of fraud?

The Consumer Financial Protection Bureau encourages greater participation and
awareness ameng seniors by expanding outreach efforts. For example, the
Bureau continues to grow its stakeholder networks and distribution channels to
raise awareness of Bureau resources, inciuding the consumer complaint process.
Stakehoider networks include federal, state, and local government, non-profit
organizations, law enforcement; and home and congregate healthcare providers.
Distribution channels include community organizations; Area Agencies cn Aging,
and seniar centars, where some clder aduits {who may not use the Internet) can
be reached with hardcopy materials and speaking events,

In addition, as mentioned above in answer 1.c., the Consumer Financial
Protection Bureau, in partnership with the FDIC, is widely distributing the
Money Smart for Older Aduits consumer training program for older consumers
and their caregivers, which encourages reporting of frauds and financial
exploitation.

2. Under current law, if FTC wants to seek civil penalties in an enforcement
action, it must first refer the case to the Department of Justice. DQOJ has
45 days to decide whether it will bring the case on FTC’s behalf. FTC can
only litigate the case if, at the end of 45 days, DOJ decides not to take
action.

As FTC officials point out, this creates a difficult choice for the agency. It
can file a case quickly to stop ongoing harm, but give up the possibility of
civil penalties. Or it can seek civil penalties but wait weeks before it can
file a case to stop conduct that is harming consumers.
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern
for a Growing Population”-May 16, 2013

a. Is it correct that the CFPB currently has the authority to seek civil
penalities on its own? To date, has that authority been helpful?

Yes, the Consumer Financial Protection Bureau has authority under 12 USC 88
5563, 5564, and 5565 to seek civil penalties. To date, the Bureau has used this

authority successfully to carry out our mandate to protect consumers through

enforcement of Federaj consumer financial faw.

Under the FTC Act, the FTC can pursue acts that are unfair or deceptive.
The CFPB can pursue acts that are unfair, deceptive, or abusive. The
addition of “abusive” to the prohibition of unfair or deceptive acts or
practices permits the CFPB to address harmful conduct that does not
neatly fall within the categories of “unfairness” or “deception.”

For example, there are many cases where a consumer who suffered an
economic harm as part of a financial transaction may have received
some form of disclosure.

b. Can you give some examples of abusive practices, perhaps targeting
seniors, about which CFPB is concerned?

The term “abusive” is defined in title X of the Dodd-Frank Wali Street Reform
and Consumer Protection Act {Dodd-Frank Act}, and the Consumer Financial
Protection Bureau has applied that definition in one pubiic action to date — a case
filed on May 30, 2013 against American Debi Settiement Solutions {ADSS}, a
Fiorida debt-relief company that misied consumers across the country and
charged iilegal fees for its services. In that matter, the Bureau alleged that ADSS
engaged in abusive acts or practices because the nature of the company’s conduct
met the Dadd-Frank Act’s definition of “ahusive.” Specifically, the Bureau alleged
that the company enrolled consumers in its debt-relief programs even though it
knew those consumers’ financial conditions made it highly unlikely that they
could complete the programs. Based on budget waorksheets that ADSS had the
consumers fill out, ADSS knew that these consumers had inadequate incomes to
make the monthiy payments required by their debt-relief programs, ADSS then
colfected “enroliment” fees in the first three to six months of their enroliment, in
advance of negotiating or settling any debts. This caused certain consumers to
spend their iast savings on these fees before they subsequently would have to
drop out of the program hecause they couid no longer afford the ongoing monthly
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern
for a Growing Population”-May 16, 2013

fees, Because these consumers could not afford to complete their debt-relief
programs, they ended up paying substantial fees to AD5SS without ever having a
single debt settled. This was abusive in two ways under the Dodd-Frank Act: {1} It
took unreasonabie advantage of consumers’ fack of understanding of how fong it
would take ADSS to settie their debts and therefore how much money they wouid
spend bhefore realizing any benefits from ADSS’s debt-relief program, and {2} it
took unreasonabie advantage of consumers’ reasonable refiance on ADSS to act
in their interests by enroliing them in a debt-relief program that they couid
reasonably be expected to complete and by settiing debts within three to six
months as represented, Cn_june 7, 2013, at the request of the parties, the court
entered a consent order holding ADSS and its principal liable for this conduct,

The Bureau will take action to address other violations of the law in future
enforcement actions, as appropriate, and the basis for those actions will
necessarily be fact-specific.

3. In addition to being inundated by mail, telephone, and Internet scams,
seniors may also be at risk of exploitation by financial advisors, paid
home care workers, and, tragically, family and friends — the last of which
is particularly difficult for relevant federal, state, and local agencies to
combat.

Elder abuse is a nationwide problem that often goes unreported. Ina
November 2012 report, GAO noted that as the nation’s senior population
grows, so does the total amount of saved wealth that is vuinerable to
exploitation. Since the money older adults lose in these cases is rarely
recovered, this problem has implications for elder heaith and seniors’
ability to support themselves.

It is my understanding that an investment or financial advisor has a duty
to give you the best advice for you ~ that is, he or she has a flduciary duty
to do so. However, a broker sells you stocks, bonds, or mutual funds but
does not have to act in your best interest. Now we are seeing the word
“senior” added to these distinctions. Your testimony states that there
should be standards for the acquisition of senior designations. Has the
Bureau considered drafting guidelines in this area?

The Consumer Financial Protection Bureau issued recormmendations on several
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern
for a Growing Population”-May 16, 2013

issues regarding financial advisers using and acquiring senior designations in its
April 18, 2013 report to Congress and tc the Securities and Exchange Commission,
That report is entitled, Senicr Designations for Financial Advisers: Reducing
Consumer Confusion and Risks, and is available at
hitp://files.consumerfinance.gov/f/201304_CFPB_OlderAmericans_Report.pdf.
The recommendations for senior designation acquisition include that policy makers
require minimum standards for testing, units of education, and accreditation by
organizations that confer the titles, The Bureau helieves that these
recommendations, if adopted, will reduce consumer confusion and help protect oider
consumers. The Bureau defers to the expertise of relevant federal and state
regulators and policy makers for the drafting of additional guidelines.

4. There are a number of federal agencies whose mission is in some way to
address elder financial fraud and exploitation. President Obama
established the Financial Fraud Enforcement Task Force 2009. In 2010,
Congress established the Elder_Justice Coordinating Councii (EJCC)
which includes officials from 11 federal agencies and coordinates
activities related to elder abuse, neglect, and exploitation across the
federal government. And there are other coordinating efforts ongoing.
These all have different but overlapping goals.

The FTC and CFPB recently collaborated with several other agencies to
conduct a Senior Identity Theft Workshop to discuss and provide
financial protection information for seniors. Would you care to
comment on the workshop and any benefits of your recent collaboration
of efforts? Are there certain types of fraud whose prevention lends itself
to collaboration more than others? If so, can you identity those types
and why they are ripe for collaboration?

The Consumer Financial Protection Bureau participated in a panel on identity theft
in fong-term care at the Federal Trade Commission’s Forum on Senior Identity Theft
on May 7, 2013. The Bureau’s comments addreassed the impact of diminished
cognitive capacity on vulnerability to identity theft and other types of financial
exploitation. Older Americans receiving long-term services and suppaorts have a high
prevatence of cognitive impairment due to Alzheimer's disease and other dementias.
Research suggests that diminished financial capacity makes one more vulnerable to
scams, fraud and other financial exploitation. The Bureau also addressed red flags
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Responses to QFRs — Hearing entitied “Fraud on the Eiderly: a Growing Concern
for a Growing Population”-May 16, 2013

for identity theft and other types of financial exploitation that operators of long-term
care facilities may observe,

Subseqguent to the FTC Forum, FTC and Bureau staff met to further explore
opportunities for collaboration with regard to senior identity theft. The FTC
described the resource it offers. The Bureau described the upceming educational
resources that it will offer, including the Money Smart far Clder Adults training
program, created in partnership with the FDIC, and Managing Somecne Eise’s
Money series for family members and caregivers with legal authority to handle an
older incapacitated person’s maney and assets. The FTC Forum also provided a
means for communicating with staff of other federal agencies about identity theft
and exploitation. For example, Bureau staff soon will meet with Internal Revenue
Service staff to discuss tax identity theft. These coliaborations are usefui for
information sharing, joint promotion of educational materials, and sharing of ideas
on palicy and practice changes to protect older Americans.

The Bureau has not analyzed the issue of whether there are certain types of fraud
whose prevention lends itself to collaboration more than others. Since the Bureau’s
Office for Dider Americans has a broad mandate to help seniors recognize warning
signs of unfair, deceptive, or abusive practices and to protect themseives from those
practices, the Office benefits from collaborating with ali other federat agencies that
piay a role in preventing, detecting, and responding to elder financial exploitation.
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QUESTIONS FOR THE RECORD
U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON FINANCIAL SERVICES

Director Richard Cordray, Consumer Financial Protection Bureau:
March 2013 Semi-Annaal Report

QUESTION FROM REP, BIi 1. FOSTER (1f.-11):

Director Cordray: as you know, Section 1624 of Dodd-Frank grants the CFPB the aunthority to
supervise nonbank covered persons of ali sizes in the residential mortgage, privaie education
ifending, and pavday iending markets. In addition, the Bureau has the authonty to supervise
nonbank “larger participant{s)” of markets for other consumer financial products or services, as
the Bureau defines by rule. Can you provide the committee with a sease of when the Bureau
intends to exercise this authority with respect o the supervision of the nonbank online lending
industry? It is my understanding that there are other agencies currently regulating this space, is it
your intention {0 exercise your regulatory authority over these financial products? I so. when do
Ivou] expect to do so?

Response:

The Dodd-Frank Wail Street Reform and Cosnsumer Protection Act {Dodd-Frank Act) authorizes
the Consurmer Financial Protection Bureau to, among other things, supervise ali payday lenders,
regardless of whether thev do business through storefrongs, over the internet, or both. The
marketplace in which nonbank online lenders operate is increasingly diverse, and the Bureau is
comimitied to ensuring that consumers receive the Tull protection of Federal consumer financial
faw whether they obtain a loan online or from a storefront. The Dodd-Frank Act authorizes the
Bureau to supervise payday lenders, to assess compliance with Federal consumer financial law,
to obfain information ahout them and their compliance systems ot procedures, to detect and
assess risks (o consumers and constmer financial markets, and promuigate ruies as appropriate (o
implement Federal consumer financial law. Thus, when the Bureau launched its nonbank
supervision program in January 2012, this included all payday fenders regardless of distribution
channei. The Bureau has studied smaii doHar fending, inclnding oniine payday lending, and
continues to do so.

In January 2012, the Bureau held a field hearing in Birmingham, Alabania, to hear directly from
consumers and providers of these products. At that time, the Bureau began its study, which
resulted in a pubhication entitied, “Payday Loans and Deposit Advance Products: A White Paper
of Initial Data Findings” issued in April of this vear.! The purpose of the Bureau’s outreach,

+ CFPB’s Pavday Loans and Deposit Advance Products report can be accessed at
hitp:#Hes.consumerfinance. gov/201304 _cipb _payday-dap-whitepaper.pdf.



research, and analysis is to determine the best way to proteci consumers while ensuring that they
will have access to a small dollar loan market that is fair, transparent, and competitive.

The Bureaw’s White Paper underscored that consumer profection issues exist in the small dollar
{oan market, and that farther attention {6 these products (s wartanied. The Bureau is continuing
to study small doliar loan products to better understand why some consumesrs are abie to use
these praducts in a light to moderate way, while others seem fo get trapped in a prolonged
borrowing cycle, and the effectiveness of limitations that have been put into place by state laws,
trade associations, and institutions to curb the sustained use that can lead to adverse financial
consequences for consumers.

The Bureau seeks to proteet consumers across the entire smali dollar credit market. To the extent
that consumers may experience injury in the nonbank lending market resulting from: violations of
laws within owr authority, we will take appropriate aciion 1o ensure consisient impiementation
and enforcement of the applicable Taws across the small dolar credit marketplace.



QUESTIONS FROM REP, MURPHY (FL-1)

Question 1.

CFPB is charged with protecting American consummers ftom bad financial products and bad
actors. I want to understand more about your priorities. No one fikes when consumers are faken
advantage of. but I have absolutely no patience when our veterans, the men and women wiiling
to give everything for our country, are targeted. The New York Times recently reported that
servicemembers were being charged excessive interest on their student foans. This is
unacceptabie in the United States. What is CFPB doing to prioritize actions against those who
deliberately go after the patriotic men and women who served?

Response:

The Consumer Financial Protection Bureau’s Office of Servicemember Affairs {OSA} addresses
the specific chalienges faced by servicemembers, veterans, and their families. Headed hy Holly
Petracus, OSA conducted 116 outreach events from January 1, 2013 through August 31, 2013,
delivering consumer financial information fo more than 7,400 military and veteran consumers
and more tham 475,000 consumers using electronic communications and digital and social media
to help them make better informed financial decisions.

In October 2012, the Burean released “The Next Front? Student Loan Servicing and the Cost to
Ouwr Men and Women in Uniform,” which detailed the problems servicemembers reported
experiencing when attempting to obtain and/or retain their Servicemember Civil Relief Act
{SCRAj} nights with regard to their student loans. OSA also created an accompanying “Action
Gutde™ for use by military advisors to provide information on repayment option for military
borrowers.

Additionally, in March 2013, OSA teamed up with the Olffice Tor Stodents and the Office of
Consumer Engagement to deliver the Bureaw’s first military-focused virtual financial education
forum by means of live webcast. The forum reached nearly 300 military financial educators,
fegal assistance attorneys, and on-base college education counselars, Participants learned about
student loan servicing issues for servicemembers and Bureau resources available to assist them.

Furthennore, the Bureauw’s recent enforcement action against US Bank and Dealers™ Financial
Services returned $6.5 million to servicemembers who participated in the Military Instaltment
L.oan and Educational Services (MILES} auto loan program.

Question 2:

I am honored to represent a district that’s home to over 160,000 semors, including a proud few
from the Greatest Generation. As you know, our seniors aren’t cynics — they trust this great
nation they buoilt. What is the bureau doing to protect Florida seniors from people who are taking
advantage of that trust and their all oo limited income stream?



Response:

A primary mission of the Consumer Financial Protection Bureau’s Office for Older Americans
{OA) is to facilitate the Tinancial fiteracy of individuals aged 62 and over on protection from
unfair, deceptive, and abusive practices, and on current and future financial choices, inciuding
through the dissemination of materials to seniors on such topics. OA conducts outreach efforts
nationwide with 1ts core constituency, key public officials, financial tnstitutions, tndusiry,
advocates, and other stakeholders. OA participated in 97 events from January {, 2013 through
August 31, 2013, reaching mose than 5,740 participants,

Specific examples of outreach efforts include helping to coordinate Older American Protection
Networks in several states, representing the Bureau on the Elder Justice Coordinating Councii,
which consists of 12 federal agencies that play a role in addressing glder abuse, and collecting
and reviewing commenis submitted in response to the Bureau’s Request for informaticn
regarding Senior Financial Exploitation.

I Apnl 2013, the Bureau’s Office for Older Americans released a report entitled “Senior
Designatons for Financial Advisers: Reducing Consumer Confusion and Risks™ o both
Congress and the Securities and Exchange Conimission pursuant to Section 1013{(gi33C) of the
Dodd-Frank Wall Street Reform and Consumer Financial Protection Act.” The Report
Hiuminates the chalienges that older consumiers [ace in trying to navigate the complex world of
financial advice for sentors, The Report aiso highlights the need for consistent high-level
standards of training and conduct for those advisers who want to acquire a bona fide senior
designation. On November 8, 2013, OA released a consumer guide entstied “Know Your
Financial Adviser” to help consumers understand senior adviser designations and how to check
an adviser's background,

In addition, 10 June 2013, the Otfice for Older Americans refeased “Money Smart for Older
Aduits,” in partnership with the Federal Deposit Insurance Corporation. Money Siart is a
training curncuium to provide older consumers and their caregivers with information on
preventing and responding to elder financial exploitation, inchading common [rauds and scams
targeted at older consumers.

On September 24, 2013, the Bureau, i1 conjunction with sevesn other federal agencies, 1ssued
guidance’ to clarify that the privacy provisions of the Gramm-Leach-Bliley Act generally permit
financial institutions o report suspeeted elder financial abuse fo appropnate authorities.

4 hitp:#fHes. consumerfinznee. govw/201304 CFPB_OlderAmericans Report pidf.
& See Interagensy Guridance on Privacy Lows and Reporting Financial Abuse of Ofder Adulis, September 24, 2013
avaitable at htp:ifites. consumerfinance. gov/A201 309 _cfpb_eldes-abase -guidance pdf.



On October 29, 2013, OA released a set of four guides, calied “Managing Someone Else’s
Money,” to help financial caregivers carry out their duties and responsibilities in managing
money for a family member or friend. Millions of Americans are managing money for someone
who is unable {o pay bills or make Tinuncial decisions. For these liduciaries — such as agents
uader powers of attorney, guardians, Veterans Affamrs fiduciaries, and {rustees — the task can be
overwheiming. But 1t’s also critically important to the peopie who can’t handle their own
finances. These plain-language guides walk people through their duties, put them on the look-
oui for scams and theft, and refer theimn to additional sources of hfﬂ:ipA4

Ouestion 3;

That young family it my district looking to buy their first home will benefit frony CFPB
responsiveness to industry concerns in the qualified mortgage sphere. While I stili helieve more
can be done to preserve access {0 atfordable mortgages for middie class families, 1 continue o
hear that uncertainty remains one of the biggest burdens, particuiarly for community banks. As
we all know, every time that QM gets better, 1t°s another large stack of guidance that mom and
pop community bankers have to sort through. in terms of pending improvements to QM, what
certainty can you give the smaller banks in my district. many of whom are ready to quit
mortgages altogether?

Response:

The Consumer Financial Protection Bureau has tailored the Ability-to-Repay rule and the
standards for qualified mortgages {QMs) to allow small creditors to continue providing certain
credit products, while carefully balancing consumer protections. The Bureau also notes, and
frequently emphasizes to community banks, that the same safe and sound underwriting standards
that they have been successfully appiving for vears, with historically spall default rates,
generatly wiil meet the baseline Ability-to-Repay requirements with little further effort on their
part.

To address concerns such as those you raised about the possibifity that smali lenders would not
make portfolie loans that are not QMs, the Bureau created a QM provision specifically for small
creditor portiolio loans. Under that provision, portfolio ioans made by smail creditors generally
qualify as QMs — even if the 43 percent debt-{o-iacome ratio 1s exceeded —- as jong as the
creditor considered debt-te-income or residual income before making the lcan, and as long as the
Ioan meets the other requirenients for qualified mortgages (including the prohibitions on risky
product features}.

* See hitprfiwww.consunierfinance. gov/blop/managing-someone-elses-
money/ 7utin, somrce=newsletter&uim medium=email&utin, campai gn=2013102904,



In addition, the Bureau has provided a two-year transition periced, during which balioon loans
made by small creditors and held in portfolio will be treated as QMs regardiess of where the
creditor predominantly operates. This decision will allow time for the Bureau to review whether
its definitions of “rural” and “underserved” should be adjusted. The Bureau is commitied to
conducting such a review fo ensure that the Bureau’s definitions accurately reflect significant
differences among geographic areas, to calibrate access to credit concems, and to facilitate
implementation.

Finally, the Bureau has included in its “Regulatory Implementation™ imitiative a number of
elements specifically intended {o facilitate small entities’ efforts to understiand and fo impiement
the rules. These elements mchade “Small Entity Compliance Guides,” videos, and webinars on
the rules. They also include two “job aids” specially designed to highiight the smali portfolio
creditor QM provision discussed above: 2 one-page surmumary of the varicties of QM available,
annd a flow chart that walks a creditor through the steps fo determine whether it can quahify for
that provision’s coverage. The Bureau has been taking every opportunity to circulate these job
aids as widely as possible, including through small banks” and credit unions” trade associations
and their primary federal reguiators.



QUESTIONS FROM REP. KYRSTEN SINEMA (AZ-9)

Question 1:

The state of Arizona is one of several statss that prohibit payday lending. In the semi-annual
report i is noted that in states where payday loans are prohibited {and others) residents may be
obtamning internet payday loans. Are internet payday lenders subject (o the same oversight and
regulation as storefront payday lenders?

Response:

The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act) authorizes
the Consumer Financial Protection Bureau to supervise all payday lenders, regardless of whether
they do business tirough storelronts, over the internet, or botls,. Consistent with the authority
provided by the Dodd-Frank Act, the Bureau carries out its supervisory responsibiiities by
assessing compliance with Federal consumer financial law, obtaining information about
supervised entities’ compliance systems, and other activities and detecting and assessing risks o
consumers and consumier financial markets.

All lenders should be mindfui of state and federal law and must comply with all of the laws
applicable to them. Full compliance with the law is essential to the operation of a fair,
transparent, and competitive market. The matketplace in which payday lenders operate is
increasingly diverse, and the Bureau 1s commitied t0 ensuring that consumers receive the fuli
protection of Federal consumer financial law, whether they obtain a loan oniine or from a
storefront.

Question 2:

In the absence of payday lending Anzona has robust auto title lending. Has the CEFPB assessed
the rigks posed to consumers by these products? Has the CFPB considered whether and how fo
supervise auto title ienders?

Response:

The Consumer Financial Protection Bureau is actively engaged in assessing rsks to consumers
across the small dollar iending market so that we can protect consumers across the entire
spectrum of products, We recognize that auto title foans — and, in Arizona, aufo registration
foans — are a possible substitute for other forms of high-cost credit, including the payday and
deposit advance loans that were the topic of the Bureau's April 2013 publication entitled
“Pavday Loans and Deposit Advance Products: A White Paper of Initial Data Findings.” To the
exlent that consumers may experience injury in the avio title lending market resuliing from
violations of laws within the Bureau’s authority, we will take appropriate aciion to ensure
consistent impiementation and enforcement of the applicable laws across the small dollar credit
marketplace.



As noted above, the Doedd-Frank Wail Street Reform and Consumer Financial Protection Act
provides the Bureau with authonty fo supervise payday lenders. When examining a payday
lender, the Borean may examine the finn’s auto-title iending operations, if any, to ensure they
are in compliance with all Federal consumer financial law, assess compliance systems and
procedures, and assess and detect tisks to consumers of to consumer financial markets,

Question 3:

There are sonie obvious alternatives to payday loans, such as borrowing fron: a bank or credit
union, taking a loan from a consumer finance company, using a credit card, or getting assistance
Trom: a niend oy relative. However, I am concerned that low-to moderate-income households
have difficuity accessing the smail doliar loans they need to meet basic expenses. What other
alternatives do Arizenans have?

Response:

There are many ways small doliar credit products are offered, and the Consumer Financial
Protection Bureau’s job is {o ensure that regardless of how a consumer gets a small dollar ioan or
from whem, at a rmnimum, they are given the full protection of Federal consumer finasncial laws,

Our Offices of Financial Empowerment and Financial Education seek to identify and develop the
tools that consumers, particularly the most vuinerabie, need to make the best financial decisions
for themselves and their families. That includes helping consumers understand the fuil costs and
risks of any financial preduct and encouraging consumers to have emergericy savings so that
they can avoid having 1o seek out short-term loans in the first place.

The Bureau also hears regularly from financial services providers of all sorts who are developing
products designed to meet the demands of low- and moderate-income consumers. The Bureau
seeks to nse the authorities that we have to imiplement and enforce Federal consumer financial
faw in a way that enabies the functioning of a transparent and competitive marketplace.

Question 4:

This past March. the CFPB issued guidance on indirect auto fending and compliance with the
Equal Credit Opportunity Act (ECOA). Auto lenders in Arizona have concerns with this
cuidance in part because the CHFPB has not provided sufficient inforimation on how the industry
is to comply. Does the CFPB plan to issue additional guidance or clarification arcund this issue?

Response:

As you know, the Consumer Financial Protection Burean pubiished CEPB Bulletin 2013-02,
Inditect Auto Lending and Compliance with the Equal Credit Opporiunity Act of 1974 (ECOA),
to offer guidance to all indirect auto lenders within the jurisdiction of the Bureau, incinding both



depository instittions and nonbank institutions.” The Bulletin explains that the standard
practices of indirect auto ienders Hikely make them “creditors™ under ECOA and that a lender’s
discretionary markup and compensation policies may alone be sufficient o trigger liability
under ECOA if the lender regularly participates in a credit decision and its policies result in
discrimination. By describing the existing relevant faws and regulations that apply to indirect
auto lending, the Builetin’s intent is to help indirect lenders recognize and mitigate the risk of
discrimination resulting from discretionary dealer markup and compensation policies and
incentives that may encourage it. The Bulletin also described steps indirect auto lenders might
take to ensuare that they were operating in comphiance with fair lending laws, Tmporiantly, the
Balletin makes clear that there are many possibie paths forward for lenders.

For the purpose of conducting our supervisory work, we bave chosen fo use proxy methods
that rely solely on public data so that lenders can replicate our methods without the need to
recreate or purchase propriefary databases as part of their own fair lending compliance
management systems.

Proxy methods vary based on the characteristic bheing proxied {race, national origin, or
gender}, and there are several reasonable miethods of proxving for each of these
charactenstics. Some methods, for example, use solely surmame or geccoding. The Federal
Reserve Board, which publicly released some ol its proxy methods in July, uses a surname
Census database to determine if a borrower is Hispanic and geocoding to determine majority
MINOTItY Census tracts.® Other methods, like the Bureau's, integrate the samie sources of data
into a single proxy for race and national origin. We have chosen the integrated method
hecause we consider it appropriate and helpful in evaluating the large and complex portfolios
of the auto lenders supegvised by the Bureau. Simiarly, we expect lenders to chonse a proxy
method that will support a compliance management system comniensurate with their size,
organizational complexity, and risk protile.

Recently, he Bureau and Departinent of Justice {DOJ) ordered Aly Financial Inc. and Ally
Bank to pay $80 mitlion in damages to harmed African-American, Hispanic, and Asian and
Pacific Islander borrowers and 518 miflion in penalties. The Burcau and DOJ determined that
more than 235,000 miinority borrowers paid higher interest rates for their auto Ioans between
April 2011 and December 2013 because of Ally’s discriminatory prieing system. This ease
demonstrates that the risks of discretionary pricing in dealer markups in the indirect auto finance
market are real and significant and provides for appropoate ways of addressing those risks. A

? Indirect Auto Leading and Compliance with ECOA, CFPB Bulletin 2013-02, Mar. 21, 2013 available at
huip Hfites.consumerfinance. gov/i201 303 _efpb _narch_-Auto-Finance-Bulletin pdf
¢ hetp/www philadeiphiafed.org/bank-resources/publications/consurner-compliance -outlook/outlook-

bive/2013/0806 13, pdf.
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strong Comphance Management Sysitem (CMS)} will be implemented by Ally. We know from
our supervisory work that a strong CMS can work (o significanily reduce fair lending nsk. A
strong CMS was one of the suggested options for mitigating fair tending risk that we identified in
the Bulletin. In addition, Ally may move o a non-discretionary compensation structure to
mitigate the fair lending risk assoctated with discretionary dealer markaps.



QUESTIONS FROM REP, ROSS (FL-15)

Question 1:

The CFPB white paper on payday loans and deposit advance products states that “High-intensity
borrowers are more likely to be sampied based on usage in a given month than low-intensity
borrowers.” Approximately what pereentage of borrowers who took out 12 or more loans per
year were sampled? What percentage of borrowers who took out one loan per year were
sampled?

Response:

The Consumer Financial Protection Bureau’s publication titled “Pavday Loans and Deposit
Advanice Products: A White Paper of Initial Data Findings™ was developed from information
obtained from a number of storefront payday lenders over a 12-month period. For each account
with activity in the first month of the study period, the Bureau studied all activity over 12
months. Overall, the study sample consists of a total of approximately 15 million loans
generated by storefronts in 33 states. The Bureau’s deposit advance findings were developed
from information obtained from depository institutions offering this product. For this group, we
examined for a 12-nionth period a randem sampie of accounts that were eligible to receive a
deposit advance dunng the first month of our study ¢ during the quarter prior to the start of our
study.

in the White Paper, the Bureau used a sample based on borrowers who took out a ican in the first
month of the lenders sample, and we analyzed borrowing for the 12 months, I a borrower did
not borrow in the first month of a lender’s sample period, the borrower was not incinded in our
sample. Additionally, our sample did not exclude a borrower who borrowed a payday loan
before the sample period, meaning that borrowers who are in the middle of an extended
borrowing episode are included in the sample. Of the approaches available to us, the
methodology we chose reasonably addresses the question of how prevalent certain consumer
harms are in the payday lending industry.

Question 2:
The Bureau’s information quality guidelines {as found on

htip:/www.consumetfinance. gov/informationgquality) state that ... After review of the
information disseminated by Bureau, the Bureau does not believe thai it currently produces or
sponsors the disteibution of influential scientific, financial, or statistical 1nformation within the
definitions promulgated by OMB.” According to OMB, “*Influential” when used in the phrase
‘influential scientific or statistical information” means the agency expects that information in the
form of analytical results wiit likely have an important effect on the development of domestic or
international povernment oy private sector policies or will likely have important consequences
for specific technologies, substances, products or finns.”



Response:
Picase see response to guestion 3, helow,

Question 3:

‘Taken together, this indicates that the CFPB does not believe that any of the infonmation it
disseminates, incloding the payday loan white paper, should have an impontant effect on the
development of policy nor consequences for specific products. Yet you cited the report in your
testirnony, and the Bureay cites the report in a number of places on its website and eisewhere that
have important consequences for short-term Iending products. Please explain this inconsisency.

Response:

Under the Office of Management and Budget’s guidance on the Infonmation Quality Act, an
agency that produces “influential scientific or statistical information” should provide a high
degree of transparency about data and methods. OMB’s guidance also makes clear that such
goals do not override confidentiality concerns; the Bureaw’s Information Quality Guidelines are
in accord.”

Question 4:
You testified in response to one of my questions that the CFPB has data on the 13 states that

effectively prohihit payday loans. Wiil the Bureau make that data publicly available? What does
that data show with respect to the usage of unregulated online loans in those states?
= Has the Bureau examined the Kansas City Fed’s study on pavday loan restrictions?
¢ Has the Bureay examined the New York Fed’s study on Georgia and North Carolina
which found higher rates of bounced checks. complaints about debt coliectors and
Chapter 7 bankrupicies afier those states banned pavday toans?
e Has the Bureau exaimined the rates of consumer complaints to state reguiators about
unlicensed fenders after payday lending was banned or severely restricted in Washington
State, Qregon, Moniana and New York?

Response:

The Consumer Financial Protection Bureau’s feadership recognizes the serious responsibility
associated with 1ts collection of information on consumer financial markets under the authorities
granted by the Dodd-Frank Wall Street Reforns and Consunier Financial Protection Act and

¥ See Burean Information Quality Guidelines {“The Bureau will make both sriginaf and supporting data and the
source of the data availabie o the public when appropriagte.” ) {“The guidelines do not override other compelling
nteresis such as privacy, trade secrets, infellectual property, and other confidentialify protections”); see alse Office
of Management and Budget, Guidelines for Ensuring and Maxinizing the Qualivy, Objectivity, Uilite, and Integrivy
of Infornwtion Dissemingted by Federal Agencies, 66 FED. REG, 49718 (Sept. 28, 20013 (“ITihese goidelines do not
aler the otherwige applicable standards and procedures for determining when and how infermation is disclosed.
Thas, the objectivity standard does not override other compelling interests. such as privacy, trade secyet, and other
confidentialify pratections.”).



cannot freely disclose the microdata that it uses. The Bureau's published regulations “Disclosure
of Information and Records Rules,”™ 12 CFR Part 1070.40 et seq., ovilines the restrictions on the
disciosure of confidential information.

Currently 14 states and the District of Columbia etther prohibit payday {ending or subject it to a
strict usury Himit. The 14 states are: Arkansas, Arizona, Connecticut, Georgia, Maryland,
Massachusetts, Montana, New Hampshirve, New Jersey, New York, North Carolina,
Pennsvivania, Vermont, and West Virginia.

The Bureau publication entitled, “Payday Loans and Deposit Advance Products: A White Paper
of tnstzal Data Findings™ underscored that consumer proiection issues exist in the small doilas
loan market, and that further attention o these products is warranied. The Burcau continues to
study small dollar loan products to better understand the effectiveness of imitations that have
been put inic place by siate jaws, trade associations, and institutions, and is aware of the Kansas
City and New York studies on payday Ioans.

The Bureau has reviewed the studies referenced and has examined complaints to the extent
available.

uestion 5:
}er your mission of enforcing the federal laws governing regulating short term credit, money
service business activity or payday fending, # is imporiant that you make it clear {o those
businesses who follow Florida's and other state laws that regulators wiil only be pursuing those
businesses that operate illegally, and outside of the regulatory system. How do you plan f¢ both
pursue iflegal, unlicensed operators and conduct rule making related to licensed payday lending
while at the same time ensuring that your efforts will not cause harm to those following the law
or preenpt the stabie and effective regulatory environment we have in Florida?

Response:

The Consuiner Financial Protection Bureau recognizes the imporiance of both state and federal
faws and their respective relevance to the consumer Iinancial marketplace. For example, state
regulatory agenctes iicense payday lenders, whereas the Bureaw has authority over Federal
consumer financial aw, including various laws that confer substantive consumer protections
relevant to payday lending., The Bureau meets its responsibilities under these laws in part by
supervising payday lenders for compliance with them and hy enforcing them directly. Pavday
ienders, in turn, must comply with state law and federal faw, as applicable. Those who ignore
applicable state or federal taws are at legal risk for doing so.

Compliance with state law does not exempt a lender from having fo comply with federal law,
and vice versa. We continug to expand our understanding of how the payday market operates
and affects consumers in order o betier inform our poliey work in this area,
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QUESTIONS FROM REP. STIVERS (OH-15)

Director Cordray, having now been up and ranning tor 2 years, the CFPB has only issued final
rites where mandated by Congress. This includes remittances, Qualitied Maortgages and a
number ol other mortgage rules. During this same time, we have seen several enforcement
actions and the issnance of bulleting or Guidance. As we all know, Builetins, guidance and
enforcement actions make policy but do not include the thorough process of gathering input from
ail stakeholders as is required by the Administrative Procedures Act (APA).

Congress put the APA in place to ensure agencies collect information from all parties and 18
thorough during that process and can provide clarity having listened o everyone across the
spectrumy, It appears the CFPB, to-date, has taken every effort to get around using the APA
except on those issues specifically laid out in Dodd-Frank. Further. 1 often hear enforcement
actioas, Bulleting and Guidance are not as clear and transparent as the rufe writing process.

Doesn’t the rule writing process provide clear & transparent rujes for the banking industry which
are not as ciear with bulleting or other actions?

Response:

The Adnunistrative Procedure Act {APA) sets out the basic principles by which federal agencies
engage in regulatory activity and in applicable cases instructs an agency to seek public comment
regarding a proposed ruiec. The APA does not mandate notice and comment for general
staternents of policy, non-binding mfornmational guidelines, or interpretive rules.

In addition to the rulemaking specifically mandated by the Dodd-Frank Waii Street Reform and
Consvmer Protection Act, the Consumer Fnancial Protection Bureau has engaged in notice and
comment ruieniaking to promuigate new rules, or amendmenis to pre-existing rules.

The Bureau issued an Advanced Notice of Proposed Ruiemaking3 {ANPR) for debt collection
{November, 2013), prepaid cards (May, 2012}, and issued several proposed rules and reguests
for comment relating o its supesvision of nonbanks.

The Bureau has also repeatediy issued Requests for Information (RFi) to snform policy making,
These RF1’s include, but are not limited to: payday lending (March, 2012); overdraft products
{February 2012 and April 2012); servicemenibers {(September 2011 }; reverse mortgages (July
20123: senior financial exploitation (June 2012); arbitration (Aprii 2012); streamiining inherifed
reguiations {(March 2012); and affordability of pnivate student loans,

 See Wiip:fiwww consumerfinance gov/notice-and-commens/
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QUESTION FROM RED, PITTENGER (NC-9)
Where in the process is the rule for Section 1071 of the Dadd-Frank Act?

Response:

The Conswmer Financial Protection Burean has begun to explore the issues we need to address
pursuant to Section 1071 of the Dodd-Frank Wail Street Reform and Consumer Financial
Protection Act. In particuiar, we are looking af how we might work with other agencies to gain
insight into existing smali business data coliection efforts and possibie ways to cooperate m
future efforts. The small business tending market s vast and complex, with many different types
of financial institutions and products, so we need to ensure we consider the requirenents
associated with data collection. We also will learn from the changes that we will be making to
Home Mortgage Disclosure Act regotations to enrich the information collected there, as required

by the Dodd-Frank Act.



QUESTIONS FROM REP. ELUETKEMEYER (MO-3)

Question 1:
in your testimony before the Commnittes, vou stated that a lender or other entity in fuil

compliance with state and/or federal law should be allowed to operate as long as that entity
remains i accordance with the faw, Qur understanding is that licensed and regulated Jenders
have had banking relationships threatened. Under the Dodd-Frank Act, the CFPB was given
expiicit authorty to supervise eatities that offer or provide non-bank small dollar loans to
cansumers. As the regulator of many of the products being threatened, what specific actions
have you taken or will you take to ensure that these products remain viable and that these entities
remain able to offer them?

Response:
The Dodd-Irank Wall Street Reforni and Consunier Protection Act aunthorizes the Consumer

compliarice with Federal consumer financial law; to obtain information zhout them and their
compliance systerms or procedures; {0 detect and assess risks to consumers and consumer
Financial niarkets; and promulgate Tules as appropriate to implement Federal consumer financial
faw, The Bussau has studied smail doilar, short-term lending, including online payday lending,
and continues to do so. In January 2012, the Bureau held a field hearing in Birminpham,
Alabama, to hear directly from consummers and providers of these products, At that time, the
Bureau began its study, which resulted in a publication entitied, “Iayday Loans and Deposit
Advance Products: A White Paper of Initial Data Findings” issued in April of this year,” The
purpose of our outreach, research, and anaiysis is to determine the best way to protect consumers
while ensuring that they will have access to a small dollar 1oan market that {s fair, ranspagent,
and competifive.

The Bureau’s Whife Paper underscored that consumer protection issues exist in the small dotlar
ioan market, and that further attention {o these products is warranted. The Bureau intends to
continue its study of small dollar loan producis to better understand why some consumers are
able to use these products i a light to moderate way, while others seem to get trapped In a
prodonged borrowing cycle. The Bureaw would also like 1o better understand the effectiveness of
limitations that have been put into place by state laws, trade associations, and institutions to curb
the sustained use that can fead to adverse financial consequences for consumers.

The Bureau seeks to protect consumers across the entite small dollar credit market. To the extent
that consumers may experience injury in the nonbank lending market resniting from violations of
faws within our authonty, we will take appropriate action (o ensure consistent implementation

" CFPR's Payday Loans and Deposit Advance Products report can be accessed at
hitp:#Hes.consumerfinance. gov/201304 cfpb _payday-dap-whitepaper.pdf.
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and enforcement of the applicable laws across the smali dollar credit marketplace. As the
Bureau iooks to next sieps, we will consider how best to exercise our agthorities to proiect
consumers while protecting access to affordable credit.

Question 2:

What steps are you taking o ensure that the FDIC and other banking regulators issue proper
guidance on this maiter without infringing on CFPB authority? Will the CFPB issue guidance on
this matter?

Response:

The Federal Deposit Insurance Cogporation has 1ssued guidance that relates {o this topic. See
“FDIC Supervisory Approach to Payment Processing Relationships with Merchant Customers
That Engage in Higher-Risk Activities,” available at

hito:/fwww fdic. gov/newsmewsHinancial/201 41113043 himi.

in addition, see responses to Question { above and Question 3 below.

Question 3:

Ag the reguiator for the payday loan industry your agency has spent considerable time and
mvestment assembling data and reviewing the practices of the cash advance industry. Has the
Bureau asked the FDIC, the OCC or the Department of Justice to deny basic banking services to
conipanies in the industry? Does the bureau support the efforts by the agencies to encourage
financial institutions not to bank legally Heensed lenders in the space?

Response:

The Consumer Financial Protection Bureau’s job is, aimong other things, to ensure that payday
fenders comply with Federal consumer financial law. To this end, the Bureau works
coliaboratively with other federal and state partners in the markets where more than one
governmentai enfity may have authority to take action. However, the Bureau is not the sole
reguiator of tfinancial prodocts and services providers and, in particular, does not engage in the
same kind of safety and soundness regulation as the federal prudential regulators, who operate
under a statutory mandate distinct from that conferred upon the Bureauz. We recognize the
judgment of the prudential regulators in the matters eommniitted to their respensibility.

Question 4:
Do you believe that fribal governments have the right o usc the Internet to make loans?

Response:

As noted above, all lenders should be mindful of state and federal law and must comply with ali
of the faws applicable to them. Full compliance with the law is essential to the operation of a
fair, transparent, and competitive market.



Question 5:

Daoes the CFPRB believe that the comprehensive array of federal consumer [inancial laws and
reguiations are generally adequate to protect consumers from improper lending practices? 1f
not. please detail what additional provisions or changes are needed and why.

Response:

As you know, Congress passed the Dodd-Frank Wall Street Reform and Consumer Protection
Act of 2010 in response to the worst financial crisis this counlry experienced sinee the Great
Depression. Over the past three years, the Bureau and other financial reguiatory agencies have
been working diligently to implement the Dodd-Frank Act. Work on many of the rulemakings
required by the Dodd-Frank Act is ongoing at various agencies, Once the rules required by the
Dodd-Frank are impiemented and in effect for some period of time, we will be in a better
position to address whether to recommend changes that might make the statutory framework
more effective,

Question 6:

It is widely recogmized that many states have quite restrictive lending laws that limit the type of
smali dellar, short-term credit products that nenbank fenders may offer. Tt would be very helpful
to have a better understanding of this patchwork of state lending laws. Please provide the
Commitiee with a deiailed comparative breakdown of what each state’s law allows concerning
offering specific types of smali dolar products including such things as any mininiuni or
maximuni limitations on the length of the ioan, the total interest allowed {noting what fees and
charges are counted) as well as any exceptions from such linitations for certain fees or loan
types, and any prohibited toan terins or conditions that apply with respect to any such loan
product. Alse, please inciude a statc-by-state breakdown of state licensing requirements that
apply to each such product,

Response:

Information regarding state payday lending statutes is avaiiable os the National Conference of
State Legislatures website at hutp://www nest org/issues-research/banking/payday-lending-state-
statutes.aspx.

Question 7:

Miliions of underserved consumers are moving raptdiy to meet credit needs via the Internet,
What is the CFPB doing to promote even greater credit access for underserved consumers
through online sources while also ensuring that online lenders comply with applicable federal
laws and regniations?

Response:
All ienders should be mindful of stale and federal Jaw and must comply with all of the laws
applicable to them. Full compliance with the law is essential to the operation of a fair,
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ransparent, and competitive markei. The Dodd-Frank Wall Street Reform and Consumer
Protection Act authorizes the Consumer Financial Protection Bureau to supervise payday
lenders, to assess compiiance with Federal consumer financial law, to obtain information about
them and their compliance systems or procedures, to detect and assess risks to consuniers, and
consumer financial markets, and to promulgate rules as appropriate to implement Federal
consumer {inancial iaw.

The marketplace in which payday lenders operate is increasingly diverse, and the Bureau is
committed to ensuring that consumers recerve the full protection of Federal consumer financial
iaw whether they obtain a loan online, or from a storefront. There is a demand for sniail doliar
credit products, but debt traps should not be part of consumers” financial futures. in January
2012, the Bureau added payday lenders fo its supervision program on top of its existing efforts to
supervise the depository institutions that offer deposit advance products. We aiso held a figld
hearing in January 2612 in Birmingham, Alahama, te hear directly from consnmers and
providers of these products. At that tinie, the Bureau began s study, which resulted in a
publication entitied, “Payday Loans and Deposit Advance Produets: A White Paper of Initial
Data Findings™ issued in April of this year. ' The purpose of our outreach, rescarch, and analysis
is to help betier understand the best approach to protect consumers while ensuring they will have
access to a smali dotlar loan market that is fair, fransparent, and competitive.

The Bureau’s White Paper underscored that consumer protection issues exist in the small doliar
joan market, and that further attention to these products 18 warranted, The Bureau miends to
continue its study of smail doilar loan products to beiter understand why some consuniers are
able to use these products m a light to moderate way, while others seem to get trapped in a
prolonged horrowing cycle. The Burean would also like to better understand the effectiveness of
iimitations that have been put into place by state faws, trade associations, and institutions o curb
the sustzined use that can lead to adverse financial consequences for consuwmers.

As the Dureau looks to next steps, we will consider how best to exercise our authorities to protect
consumers while protecting access to affordable credit.

Question 8.

The CEFPB’s Semi-Annual Report notes that consuniers may have difficulty comparing smali
dollar loan products on an “apples-to-apples™ basts and points out, for example, that APRs are
not provided in aif cases and may not include all fees. Has the CFPB collected any daia through
focus-groups, surveys and ather methods, to determine whether consumers traly understand what
an APR mezns when used to disclose the cost of various smali dotlar eredit products with a term
of fess than one year? Has any research been conducted to determine whether consumers

© Barean's Payday Loans and Depaosit Advance Products report can be accessed at
hitp:#Hes.consumerfinance. govA201 364 cipb_payday-dap-whitepaper.pdf,
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undersiand the costs of such shori-tem credit options better when ail costs (inferest, fees and
other charges) are expressed as a dollar figure and as a percentage of the total loan amount
instead of an APR? If not, will you coltect such data and provide this Commitiee with your
analysis of #?

Response:

The Consumer Financial Protection Bureau’s “March 2013 Semi-Annual Report” stated with
respect o the complexity and diversity of small dollar, short term loan products available in the
marketplace: “It may be chalienging to determine whether taking out a two-week payday loan,
pawning a household good for a month, or gradually paying down a six-month instaliment {oan
makes better financial sense. One standard approach to comparing foan costs 1s the Annual
Percentage Rate (APR}; however, APRs may not be provided in every case, or include all fees.
For example, APRs are not disciosed when a consunier incurs an overdrafi {ee, and other
products might have application or other Tees that are not inciuded in this calculation. At least
one survey suggests that many consumers may not understand how {o use APR 1o mieasure the
relative costs of different small dollar credit options.”"!

The Bureau continues to research conswmer behavior in the sniall dollar credit market, including
the impact of disclosures on consumers’ choices and their understanding of loan costs.

Y See CFPB March 2013 Semi-Annual Report, available an
hitp:#Hes.consumerfinance. gov/201303_ CFPB_SemiAnmuziReport_March201 3. pdf at 38,
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QUESTIONS FROM REP, FINCHER (TN-8)

Question 1:
Nearly 8.7 miilion American families depend on manufactured homes for reliable, safe, and

sustainable housing. However, smalier-sized manufactured home loans are at risk of being
adversely impacted by HOEPA/high cost mortgage provisions and loan originator guidelines in
Dodd-Frank. Without regulatory relief tailored to this form of housing, the manufactured
housing market wiil be facing loss of financing available to low- and moderate-mcome Families,
particularly in rural and underserved areas.

As you may know, the manufactured honsing industry has been working with consumer
advocates to develop a consensus approach to resolve the regulatory chalienges facing this
market. Iunderstand that muach progress has been made between the groups, and they have
begusn the process of communicating their joint concerns to members of your staff.

To the extent that you are able to comment on the Bureau's rulemaking processes, do you
anticipate that there might be some accommuodation made for the areas highlighted by these
groups? What additional teedback de you think would be necessary from the Commitiee to
underscore that there is concern for preserving access to credit in this market?

Response:

The Dodd-Frank Wail Street Reform and Consumer Protection Act has a very broad definition
for loan originators, with some exclusions. One of these is a limited exclusion for employees of
manufactured housing retailers that permits them to conduct certain activities without heing
treated as loan onginatoss, The loan ofiginator rule published in February addressed this
exclusion, and in June the Consumer Financial Protection Bureau issned a proposal to clanfy i
further. The Bureau has considered public comment received on the June proposal, and on
September 13 we issned a finai rule.

The compensation paid to a loan originator is generally included for purposes of calcudating
points and fees under the Ability-to-Repay and Home Ownership and Equity Protection Act
rufes. Our final rule includes a provision that excludes from points and fees compensation paid
by a retailer of manufactured homes to its empioyees. The points and fees calculation stiil
includes loan originator compensation paid by other persons, including a creditor to loan
originator employees of manufactured home retailers. Where the creditor has knowledge that the
sales price ineludes loan originator compensation, then such compensation is included in points
and fees. However the rule imposes no duty on the creditor {o investigate. Thus, creditors with
arrangements with retaiiers to build Joan origination compensation into the homes’ sale prices
must count such compensation.
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The final rule also provides guidance on what activities an employee of a2 manufactured home
retatler may conduct without becoming a lean oniginator, stating that a retailer employee may:
generally describe the credit application process to a consumer without discussing particular
credit terms; prepare residential mortgage loan packages and provide general application
instructions {0 CONSUmers s¢ consumers can compiete an application, without interacting or
comrnunicating with the consumer regarding specitic fransaction terms; collect information on
behalf of the consumer with regard to a residential mortgage loan; in cegfain cirewmstances,
provide or make availahle general information ahout creditors and loan originators that may offer
tfinancing for manufactured homes in the consumer’s gencral arca,

Further, the rule on points and fees does provide more relaxed teeatment for “smaller-sized
manufactured home loans™ that are securcd by first liens on personal property. The Burean
provided the same accommuodation that Congress prescribed in this respect. In so doing, as weli
as in its approach to all of its mlemakings under titie XIV of the Dodd-Frank Act, the Burean has
renzained nindful of the need o ensure that regulations de not unduly restrict access to credit in
any rmarket, including manufactured housing.

The Bureau has et with representatives from the manufactured housing indusiry and has
requested additional data from a set of manufactured housing fenders to gain a more compicte
understanding of this market and the potential effects of this and other rules on the market for
manufactured home loans. Availahle data on manufactured housing lending, however, may not
be representative of all {oans secured by manufactured housing and of ali lenders who extend
these loans. For this reason and because 1f must not prejudge any future decisions, the Bureau
has not committed, and cannot commt, f0 making further modifications to the rules it has
adopted.



QUESTIONS FROM REP. SCOTT GARRETT (NJ-5)

uestion {:
godd~Frank contains provisions limiting the CFPB’s authority to coliect “personally identifiable
financial information,” yet the law does not define this ferm. How does the CFPB define
“personally identifiable financial information™ and does it inciude such information as a name,
Social Security number, and address?

Response:
Pursuant to the Gramn-Leach-Bhley Act, the Consumer Financial Protection Bureau defines
“personally identifiabie financial information” by reguiation as follows:

(QX 1} Personally identifiable finamcial information means any information:

(1) A consumer provides {0 you to obtain a financial product or service
from you;

{i1} About a consumer resuliing from any transaction involving a financial
product or service between vou and a consumer; or

(iii) You otherwise obtain about a consumer in connection with providing
a financial product or service to that consumer.

E # *

(2} Injormaiion not inciuded. Personally identifinble financial

(B} Information that does not identify a consumer, such as aggregate
information or blind data that does not contain personal identifiers such as
accouni numbers, names, or addresses.

The remainder of the definition provides examples. The complete detinition can be found at 12
C.F.R. §1616.3(q), along with inferrelated terms.

Question 2:
How many U.S. consumer accounts is the CFPB monitoring as part of its data collection
activities?

Respanse:
The Consunier Financial Protection Bureau does not track the financial habits or activities of any
individual consumer.

Instead, in the normal course of carrving ouf its statutory mandates, the Bureau coliects
rformation from consumers who seek the Burean’s help through the consumer response

function and from the mstitution involved in the complaint; from covered persons who are the
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subject of supervisory examinations or enforcement activity, as well as from whistleblowers and
third parties who may have jnformation relevant to an enforcement action; and in the
performance of market moniforing activities.

(uestion 3:
It has been reported that the CFPB has requested account-leve! details regarding consumer credit

card data from nine banks. Can you tell the committee which banks the CFPB 1s collecting this
information from? Are there currently any plans to increase the amount of banks that the CFPB
will obtain this information from?

Response:
The Consnmer Financial Protection Burea dees not track the financial habits or activities of any
mdividual consumes.

In the exercise of its supervisory authority the Bureau uses data stripped of direct or personal
wdentifiers with respect 1o ail credit card accounts maintained by o number of large card issuers,
This data is collected and housed on behalt of the Bureau by Argus Information and Advisory
Services, a company that is i the business of abtaining account-level data for credst cards and
other financial services from: financial services companies. The data being provided to the
Bogeaw are the same type of data that ceedit card issuers regularly provide to Argos, such as the
monthly balance, fees charges, interest charged, and payments received on accounts. The data
the Bureau receives does not include purchase transactions,

The 1ssuers from which the data is being collected inciude the largest credit card issuers and thus
have particularty significant potential to create risks to consumers. At present, the Bureau has no
plans to increase the number of banks from which we will obtain this information.

Question 4:

in the stratepic pian that the CFPB issned in Aprii of this vear, the CFPB said that it seeks to
“acquire and maintain a credit card database. , .covering approximately 80% of the eredit card
marketplace” by the end of FY 2013, According to the U.S. Census Burean, Americans hold
approximately 1.2 billion credit cards. That would niean that the CFPB is planning to monitor
ahout 960 miliion credit cards. Why is it necessary to monitor such a high number of credit card
accounts?

Response:
The Conswmer Financial Protection Bureau does not tfrack the financial habiis or activities of any

individual consumes.,

‘The Bureau does coliect certain information in the normal course of carrying out its statutory
mandate {o protect consumers, casure tegulatory compiiance, and monitor the financial services
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and products markets for risks to consumers. For example the Bureau collects account-level
information as needed from consumers who submit consumer complaints as well as from the
company the complaint is about. The Bureau alse coliects information from covered persons
who are the subject of supervisory examinations or enforcement activity, as well as from
whistieblowers and third parties who may have information relevant {6 an enforcement action,

in addition, the Bureau performs market moniforing activities, which nvolive the analysis of
market trends and risks to consumers based upon aggregating and analyzing account information
stripped of direct ot personal identitiers.

The Bureau manages risks fo privacy associated with coliecting information by complying with
the Privacy Act of 1974, Right to Financial Privacy Act, and E-Government Act of 2002;
voluntarily adopting Office of Management and Budget privacy-related guidance as best
practice; and appiying National Institute of Standards and Technelogy risk management
processes. The Bureau has many pnvacy protections in place to protect the consunier from
misuse of information that directly identifies them, reveals their consumer behaviors, or
describes personal characteristics such as tace or gender, or credit characteristics. When the
Bureau does obtain information that includes personal identifiers, it protects the information
using technical, physical, and administrative controls that may include but are not limited to:
acqsfion provisions, privacy meident management, access congrols, audit ogs, physical
security, records scheduoles, and minimizing the maintenance of personal information by deleting
direct tdentifiers or coding information into generic categories to faciittate analysis.

Question 5.
How many people have access to CFPB databases containing personal consumer financial data?
And who are the people that have access?

Response

In general, access to the Consumer Financial Protection Burcan’s daia is conirolled, and access
iogs to Bureau systems are kept and maintained in accordance with Bureaw policy based on
National Instifute of Standards and Technology Special Publication 804-53 Recommended
Security Controls for Federal Information Sysiems and Organizations (NIST SP 800-33}
guidelines.

Question 6:

Section 1022 (¢34 3{C) of Dodd-Frank 1s a limsting provision on the CFPB’s general power. The
provision reads *“The Bureau may not use its authorities under this paragraph {o obtain records
from covered persons and service providers. .. for purposes of gathermg or analyzing the
personally identifiabie information of consumers.” As the head of the CFPB and an aitorney, do
you believe that the CFPB has the authonty to collect personally identifiable information as past
of its examination process from supervised eniities and then use that information for market
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monitoring? And it not, upon what authority does the CFPB refy for collecting personally
identifiable information in an examination and using i to momtor markets?

Response:

A number of provisions in the Dodd-Frank Wall Street Retorm and Consumer Protection Act,
among them 12 U.S.C. § 55312(c), 12 US.C. § 3514(b}, 12 U.S5.C. § 5515(b}, 12 U.S.C. § 3534,
and 12 U.5.C. § 5562, authorize the Consumer Financial Protection Bureau to request
mformation. The Bureau’s information-gathering is consistent with these authorities and with
Ipmitations regarding personally identifiabie financial information. The Bureau manages the
privacy assoctated with its exercise of consumer protection authorities by complying with the
Privacy Act of 1974, Right to Financial Privacy Act, and E-Government Act of 2002; voluntanly
adopting Otfice of Management and Budget privacy-related guidance as best practice; and
applying National Institute of Standards and Technology nsk management processes.,

Question 7:

The Statement of Record Notice for the CFPB’s “Market and Consumer Research Records™
database indicates that personally identifiable information is being collected and able to be
retrieved by reference to such information. But the CEFPB has not et issued a privacy impact
assessment (PIA}, which is mandated by the E-Government Act in order to ensure that agencies
are in compliance with faws and regulations governing privacy of any personal information the
agency stores, coliects, uses, and shares. Why hasn’t the CFPB issued a PIA for this database
and will you commit {o issuing this PIA?

Response:

The requirement to publish System of Records Notices (SORN) s derived from the Privacy Act,
and the requirenient to conduct Privacy Impact Assessnients is denved from the E-Government
Act. While both laws help protect privacy, the requirements triggering each are different. For
example, an activity that tripgers a SORN may or may not reguire a PIA; and a PIA may be
conductad when a SORN 1s not required,

In accordance with the Privacy Act, the Consumer Financial Protection Burean published
CFPB.G22- Market and Consumer Research Records to permit the Bureau’s coliection and use of
the information for market and consumer research purposes. The Bugeau has developed a Privacy
fmpact Assessment that documents privacy risks assoctated with conducting research on
consumer financial markets,"

2 See www consumerfinance. gov,
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Question 8:
As you know, the CFPB is largely shielded from congressional oversight and appropriations,

Does the CFPH believe that # has z blank check 10 collect informasion on consumer activities?

Response:

No, the Consumer Financial Protection Bureau operates under statutes which define the scope of
its authority. Similar to other independent agencies, the Bureau is subject to rohust
congressional oversight, with some facets unigue to the Bureau. For exampie, (he Dhirector niust
appear before Congress biannually and report on, among other things, the Bureay’s budget and
significant riles and orders it has adopted. In the three years of Bureau existence, ofticials have
appeared before Congress on 44 occasions. The Bureau is also subject to the Administrative
Procedure Act, the Regulatory Flexibility Act, the Paperwork Reduction Act, the Congressional
Review Act, the Privacy Act, and the Right io Financial Privacy Act, among other statules
applicable to federal agencies. In addition, the Bureau is the only independent financial services
regulator with a statutory budget cap. The Boreau 1s alse subject to three annual audits. The
Bureau’s financial statements are audited annually by the Government Accountability Office, the
inveshigative arm of Congress. GAO also audits the Bureav’s reguiations. And, the Bureaw’s
operatiens and budpget are subject t0 an independent andit. The Bureau’s activiiies are monitored
closely by its Inspector General.
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QUESTIONS FROM REDP, ROYCE (CA-39)

in setting up the CFPB and the Supervision, Enforcement & Fair Lending Division, it is clear

from reports that negotiations between supervision and enlorcement on how best to conduct
examinations initiaily resuited in one or two enforcement attomeys being assigned to
examination teams in the field. These enforcement “nide alongs™ have been met with much
criticism - including from the CFPB’s own Ombudsman who has cited “the potential for the
policy to be a barrier to a free exchange dunng the examination.” The Ombudsman also
recommended “CFPB review implementation of the policy to have enforcement atforneyvs
present at supervisory examinations.” | am wondering if you can comment on the status of this
praciice. Has the CFPB decided io ne longer have enforcement staff accompany examiners
during examinations?

Response:

The Consumer Financial Protection Bureau intengionally grouped our supervision, enforcement,
and fair lending offices together because we wanted them to be integrated and Tamiliar with the
work that each office was doing. The integrated mode] was intended {0 ensure supervision and
enforcement work very closely together. We found over time that the most efficient way of
accomplishing that goal did not require the enforcement attomeys to accompany the examiners
on site.
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QUESTIONS FROM REP. STEVAN PEARCE (NM-2)

Question 1:
Has the agency begun studying ways to iumprove their definition of “rural

hils ]

What steps will the apency take to develop a new definition? What timelines can be expected?

Response:

As you may know, the Consumer Finaneial Protection Burean’s Qualified Mortgage rule
provided a general definition of “rural” using the Department of Agriculiure’s Urban Influence
Codes. Those codes, in turn, are based on definifions developed by the Office of Management
and Budget, in particular “metropolitan statistical area™ and “micropoiitan statisfical area,”

Access to credif in rural communities as well as the impacts of our rules on small creditors who
serve those communities is a matter the Bureau takes very sertously. In response fo concerns that
have heen raised, the Bureau amended the Ability-io-Repay Rule to provide a two-year transition
period, during which batloon loans made by sinall creditors and held in portfolio will be treated
as Qualified Mortgages regardless of the location of the particular creditor. This decision will
allow time for the Bureau to review whether its definition of rural should be adjusted.

As a first step in examining other possible definitions, the Bureau has begun to examine the
various data sources available. Notably, data collected under the Home Mortgage Disclosure Act
has sparse coverage in rurai areas.

‘The Bureau is committed to such a review {o ensure that the Burean’s definition accurately
reflects signiticant differences among geographic areas, to calibrate access to credit concerns,
and te facilitate implementation,

Question 2:
Dogs the agency’s data collection cffort inciude Personally Identifiable Information such as:
nanie, address, social security, zip, property and credit score of an individoai?

Response:
The Consumer Financial Protection Bureau does not track the financial habits or activities of any
ndividual consumer,

The Bureau receives persenally idengifiable information (PII) as defined hy the Office of
Management and Budget in OMB Memorandum M-07-16, “Safeguarding Against and
Responding to the Breach of Personally Identifiable Information,” Mav 22, 2007. M-07-16
defines “personally identifiable infonmation” to mean “information which can be used to
distinguish or frace an individual's idenfity, such as their name, social security number, biometric
records, ete. alone, or when combined with other personal or identifying information which is
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linked or linkable {0 a specific individual, such as date and place of birth, mother’s maiden name,

ete.

The Bureauw proiects the P11 i receives by implementing technical, physical, and administrative
controls. These controls may tnclude but are not limited {6 acquisition provisions, privacy
incident management, access controls, audit lopgs, physical security, records schedules, and
mintnuzing the maintenance of personal information by deleting direct identifiers or coding
information into generic categories to facilitate analysis.

Ouestion 3;
Has the CFPB carried out case studies or analyzed cases of agencies, consumer groups or credit

card companies, where information has been distributed, leaked, shared or hacked?

Response:

While the Bureau has not carried out specific case studies of other agencies or firms with data
breaches, the apency i1s aware of the necessity of data protection. The Bureau’s practice is to
categotize 1ts systems using Federal Informatioa Processing Standard Publication 199, Standards
for Security Categorization of Federal Information and Information Systems (FIPS 199}. Based
on this categorization, the Bureau implements security conirols Irom Nutional Institute of
Standards and Technology Special Publication 8G0-53, Recommended Security Controls for
Federal Information Systems and Organizations, to securg 15 data. Any additional Bureau
policies, processes, and procedures, including those related to access, are based on these standard
federally-practiced controls, industry best practices, as well as other guidelines and mandates
issned for governmeni agencies.

Question 4:
Has the Director or Deputy Director of the CFPB discussed, at length, the smpiication of a
security breach with staff?

Response:

The Consurner Financial Protection Bureau leadership recognizes e serious responsibiiity
associated with its collection of infermation on conswmer financial markets under the authorities
granted by the Dodd-Frank Wall Street Reform and Consumer Financial Protection Act. The
Bureau’s published regulations “Disclosure of Information and Records Rules” 12 CFR Past
1070.40 et seq., outline the testrictions on the disclosure of confidential information. The Bureau
has a dedicated Chief Information Security Qfficer and a dedicated Chief Privacy Officer, both
of whom report directly to the Chief Technology and Information Officer, who centrally
manages Bureau response to poteatial privacy of security incidents. Burcau employees receive
instruction on how to identify and report potential privacy or securify incidents, in addition to
new hire and asnual mandatory trainings that meet the training requirements under the Privacy



Act, the Federal Information Security Management Act, and guidance issued by the Office of
Management and Budget.

Question 5:
What actions are being taken to ensure that sensitive information, from miilions of consumers, is
nof being leaked or used inappropnately? Please provide a detailed update.

Response:

The Consumer Financial Protection Burean confinues to rely, in part, on elemenis of the
Department of Treasury’s nietwork and related IT mifrastructure, inciuding Treasury’s directives
that relate to securify and privacy mcidents. In anticipation of the Bureau®s move fo its own
network infrastructure, the Bureau has developed new directives related to security and privacy
inctdents, which 3t will 1ssue upon network independence, In the interim, the Burcau has
developed suppiementad incident-reportitig materials for managing the breach, loss, or
compromise of personally identifiable information (Pil). These materiais, m conjunction with
processes outlined in Treasury’s privacy and security incident directives, heip the Bureau meet
the requirements around the suspected or contirmed breach, loss, or compromise of P outlined
in the Office of Management and Budget -issued guidance {(i.e. OMB M-07-16, Sateguarding
Against and Responding to the Breach of Personally Identifiable Information, May 22, 2007).
As part of its supplemental interim procedures, the Bureau would assess the risk significance (or
analyze the risk of harm} posed by a breach, Ioss, or compromise of PII to determine if
notification, ouireach, or additional mitigation is warranied or necessary. This would include
alerting impacted individual consumers if their PILis confirmed to have been breached. When
deemed necessary {1.e. risk of harm is deemed high}, additional mitigation steps might inclade,
for example. offering impacted individuals credit monitoring subscriptions/services.

Question 0.
Wheo made the decision to hire ASR Analytics?

Piease describe the decision process for hiting contractors.

Response:

ASR provided independent audit support t¢ the Burean pursuant {0 iwo separate vehicles, both of
which were competed. The first was a task order issued against an existing Department of
Treasury coniract which had heen previousty awarded hy Treasury through a competitive
process. Subsequently. the Bureau awarded a contract to ASR based upon a competition among
existing General Services Administration small business vendors. The Request for Quote {RFQ)
was sent via GSA’s e-Buy system to a range of small businesses that were on the relevant GSA
Schedule. One proposal was received and carefully evaluated against the criteria ag stated in the
advertised solicitation. The overall evaluation rating was “Good” and the price was determined
faar and reasonable, Therefore, the contract was awarded to ASR,



QUESTIONS FROM REP. BACHLUS (AL-6)

Question 1:

Director Cordray, the current Qualified Mortgage rule includes fees paid to affiliated utle
insurance companies. However, fees paid to an unaffiliated title insurance company are not
included, Wil you please explain why you differentiate between tees paid to affiliated and
unattiliated title insurance companies? If the fitle insurance fees are equal, is there a benefiz to
the consumer if titie insurance is purchased by an unaffiltated titie agent?

Response:

Congress specifically identitied third-party charges retained by the mortgage creditor, originator,
or an affiliate of the creditor or originator as not excluded {rom the delimtion of pomts and

fees. Accordingly, the Consamer Financial Protection Bureau undersiood Congress to have
weighed the relevant competng policy concerns related to fees (including title insurance fees)
that are retained by affiliates and to have made a deliberate decision not to exclude such fees
from the points and fees test. Particularly given Congress’s clear determination in the Dodd-
Frank Wali Street Reform and Consuiner Protection Act, the Bureaun did not believe there was
sutficient justification to use its exception authority o exclude affiliate fees from the calculation
of points and fees.

Question 2:

There have been news articles and reporis that Tederal agencies, such as the FDIC and DOJ, have
been pressuring banks and third-party paymert providers to stop doing business with onlise
fenders. This leads to several questions.

a, Has the Bureau asked the FDIC, OCC and DOJ o deny basic banking services t¢
companies in the industry?

Response:

No, the Burean has not asked the Federal Deposit Insuranee Corporation, the Office of the
Compiroller of the Currency or the Department of Justice to deny basic banking services to
companies in the online lending industry.,

b. Does the bureau support the efforts of these agencies to encourage {inancial institutions
not to hunk legally licensed lenders in the space?

¥ Section 1412, Dadd-Frank Act
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Response:
The Consumer Financial Protection Bureau is unaware of efforts by any agency to encourage
financial institutions not to provide banking services for lawtully operating businesses.

¢. As the primary regulator, 1 the CFPB planning on issuing a rule on short-term lending
for storefront and internet lending business?

Response:

The Consumer Financial Protection Butreau held a field hearing in January 2012 in
Birmiingham, Alabama, {0 hear directly from consumers and providers of these products. At
that time, the Bureau began its study, which resulted in our white paper 1ssved in April of this
year titled “Payday Loans and Deposit Advance Products: A White Paper of Initial Data
Findings.” The purpose of our cutreach, research, and analysis is to help betier understand
the best approach to protect consumers while ensnring that they will have access to a small
doilar loan miarket that is fair, transparent, and competitive.

The Bureau’s White Paper underscored that consumer protection 1ssues exist in the smali
doilar loan market, and that further attention o these products is warranted. The Bureau
Intends to continue its study of small doflar Joan products to better understand why somie
consumers are able {0 use these products in a light to moderate way, whiie others seem to get
trapped in & prolonged borrowing cycle. The Bureau would aiso like to hetter understand the
effectiveness of hinitations that have been put into place by state laws, trade associations, and
instifutions to curb the sustained ose that can lead to adverse financial consequences for
consumers. As the Bureau looks to next steps, we will consider how best to exercise our
atithorities to protect consamers while protecting access to atfordable credit.

d. Do vou think it is appropriate for any federal agency to seek to deny access to banking
and payments systems to fawtully operating businesses?

Response:
The Consumer Financial Protection Bureau is not aware of any federal agency seeking to
deny such access to lawfuily operating businesses.

¢. Does the CFPB need or want the FDIC to assume 1fs responsibilitics to ensure online
nonbank lenders are complying with applicable law?

Response:

The marketpiace in which payday Ienders operate is increasingly diverse, and the Consumer
Financial Protection Bureau is commutted to ensuring that consumess receive the full
protection of Federal consumer financial law whether they obtain a loan online or trom a
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storefront. The Bureau is not, however, the sole regulator of banking relationships and, in
particular, does not engage in the same kind of safety and soundness reguiation as the federal
prudential regulators, who operate under a statutory mandate distinct from that which
Congress conferred upon the Burean. The Dodd-Frank Wal! Street Reform and Consumer
Protection Act authorizes the Bureaw {0 supervise payday lenders, to assess compliance with
Federal consumer financial law, to obtain information about them and their compliance
systems or procedures, to detect and assess risks (o consumers and consumer financial
markets, and to promuigate rules as appropriate to implement Federal consumer financial
law, The Bureau is wotking diligently to implement the Act appropriately,

f.  Has the CFPB, or FDIC, through any formal o mtormal action lead banks to behieve that
they should not provide banking and payment services to the online lending indusisy?

Response:

As noted above, the Consumer Financial Protection Bureau is unaware of efforts by any
agency to encourage financial institutions not o provide banking services Tor lawlully
operating businesses.



QUESTIONS FROM REP. MULVANEY (SC-3)

Question 1:
Has the Inspector General responsible for CFPB oversight inquired specifically about the
discrepancy between the CFPB’s funding requests and its outiays?

» [If so, what was the nature of the inquiry?

s Pigase provide any relevant documentation relating o such an inquiry.

Response:

The Office of Inspector General (OIG) of the Board of Governors of the Federal Reserve System
and the Cosnsumer Financial Protection Bureau recently completed an evaluation of the
Consumer Finaneial Protection Bureau’s budget process for the Bureau's fiscal year 2013 budget
justification published in February 2012, As part of this evaination, the OIG reviewed the
Bureau’s processes and documentation refated to fiscal year 2012 transfer requests from the
Federal Reserve System. The OIG report, inciuding the Boreau’s management response can be
found at http://www.federalreserve.gov/org/.

Question 2:
Has any other entity inquired specifically about the discrepancy between the CFPB’s funding
requests and its outiays?
e I{so, what was the nature of the inquiry?
Please provide any relevant documentation relating to such an inquiry.

Response:

In addition to the regular oversight of the Consumer Financial Protection Bureau conducted by
Congress, Section 1573(a} of the Department of Defesise and Full-Year Continuing
Apprepriations Act of 2011, Pub. L. No. 112-10, requires the Bureau o order an annual
independent audit of its operations and budget. and Section 1017{a}5), Pub. L. No. 111-203
requites the Government Accountability Office {GAQ) to annually audit the Bureau’s financial
staterments in accordance with gesierally accepted governmient auditing standards.

The resuits of the independent audit for fiscal years 2011, 2012, and 2013 are available on the
Bureau’s website at http://www consumerfinance. gov/reports/independent-performance-audit-of-
ctpb-operations-and-bodget/, http://www.consumerfinance.gov/reports/independent-
performance-audit-of-ciph-operations-and-budget-2/, and

http://www . consumerfinance. gov/reports/cfpb-independent-andit-of-selected-operations-and-
budget-fiscal-year-2013/, respectively, Sunilarly the results of the GAO audit for fiscal years
2011, 2012, and 2013 arc embedded in the Financial Report of the Consumer Financial
Protection Bureau and available on the Bureau’s website at

hitp://www.consumertinance. gov/budget/. The reports describe the scope and the results of each
of the engagements.



Question 3:
What is the current balance of the Bureau of Consumer Financial Protection Fund (“Bureau

Fund™)?

Response:

As required by the Dodd-Frank Wall Sireet Reform and Censumer Protection Act, the Consumer
Financial Protection Bureau publishes an annual Financial Report of the Consumer Financial
Protection Bureau that includes audited financtal statements of the Burean. The Burean seported
in its financial statements for fiscal year 2013 a balance in the Bureau Fund of approximately
§371 million, consisting of $325 thousand held as cash at the Federal Reserve Bank of New
York, $27 million as a fund balance with Treasury, and $344 million i investments in U.S.
Treasury secunties, The funds held in the Burean Fund are drawn down as needed to pay for
obligations (e.g., to cover ouilays} of the Bureau. These obligations inchude employee salaries
and benefits, tavel, reat, utilities, IT equipment, and other services received through intra-
governmental agreements and contracts with vendors. A list of Bureau contracts with vendors is
available at usaspending.gov,

The anmual Financial Report for fiscal years 2011 through 2013 are availabie on the Bureaw’s
website at http://www.consumerfinance.gov/budget/.

Question 4:
What has the Bureau Fund earned, either from nterest or from the sale of
investnenis/obligations, since its inception?

Response:

Funds held in the Burean Fund are avaiiable to cover outlays related to existing and upcoming
obligations of the Consumer Financial Protection Burean. The funds are invested in U.S.
Treasury securitics untii such time as an outlay is required of the Bureau — for example, when it
is time to pay employees’ salaries or {o pay invoiees from vendors or other govermment agencies.

The Bureau has earned approximately $30,000 in fiscal year 2011, 866,000 in fiscal year 2012,
and $221.000 in fiscal year 2013 from interest and/or the saie of investments in Treasury
securities.

Question 5:
Do you plan to draw down, increase, or maintain the amount held in the Burean Fund?

Piease describe how you intend to achieve that geal and inciude a proposed timsline.
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Response:

As required by the Dodd-Frank Wall Sireet Reform and Censumer Protection Act, the Consumer
Financial Protection Bureau ensures that the aniount of funds requested each quarfer from the
Federai Reserve Board of Governors 18 reasonably necessary o carty out is mission.” Funds
held i the Bureas Fund are available to cover outlays related to existing and upconing
obligations of the Boreau. These oblipations incinde emiployee salaries and benefits, wavel, rent,
utilities, {T equipment, and other services received throuph intra-governmental agreements and
contracts with vendors,

Funds held (n the Bureau Fund at the end of fiscal year 2013 are drawn down {0 pay for
obligations {c.g., o cover outlays} of the Bureau. Balances in the Bureau Fund, however, will
fluctuate over time primanly due to the timing of both transfer requests and scheduled outlays.
The fength and timeline for drawing down funds from the Bureau Fund o pay obligations
varies. For example, funds requested to cover employees’ salaries are required every two
weeks. However, funds related to intra-governmental agreements and contracts with vendors are
drawn down as those entities perform: the agresd-upon services and subnut inveices for
paymeni. The timeline Tor these outlays depends on the length of the agreement, which for most
contracts generally takes between 3 to 12 months from the date the contract was executed. or
fonger for multiyear contracts,

Question 6
In your recent testimony before the Committee, you discussed the CFPB’s authority to regulate
debt coliectors.

a. Do vou believe that it is the CFPB’s responsibility to promote additional state regutation?

Response:

Many state and local goveraments hicense debt collectors and reguiate their activities. Recenily,
a number of states and local governments have changed or are considering changing their
statutes, reguiations, and ruies applicable to debt collection Htigation. Most of these changes
focus on ruies of court procedure and evidence, These are areas that states have traditionaily
reguiated.

b. Piease describe all contacts by CFPD officials with state repulators and state legislative
officials on issues related to the debt buyer and debt coliection indusiry.

Response:

4 Section 1017¢a)( 13, Dodd-Frank Act.



The Bureau regularly and routinety informs state regulators and officials about the Bureau's
work, and consuits and coordinates with them, as is expressly authonzed and. in many cases,
required by Cengress, most notably throughont the provisions of the Dodd-Frank Act, subject to
applicable mitations and safeguards.”

indeed, in its recent ANPR on debt collection, the Burean recognized this state role in explaining
that it was interested in receiving comments concerning “how proposed rules could protect
consumers in debt collection litigation without adversely affecting the traditional rule of the
States in overseeing the admsinistration and operation of their court systems and without
imposing undue or unnecessary costs on the debt collection process.” The Bureau also
developed a set of dralt court sules on debt colicction Iitigation, drawn directly from provisions
aiready adopted by vanous states, and provided technical assistance on them to state reguiators
and officials who requested it.

¢. Please include specific state legistative initiatives and proposed legislation that the CFPB
SUPPOTES.

Response:

On June 6, the Bureau and the Federal Trade Commission jointly hosted a roundtable entitied
“Life of a Debt: Data Integrity in Debt Collection.”"” The roundtable included representatives
fron: industry, consumer advocacy groups, and state and federal officials. In addition, the
Bureau’s Office of Supervision, Enforcement, and Fair Lending interact regularly with their state
counterparts on confidential supervisory or enforcenient matiers related to the deht collection
industry, When requested, the Bureau has provided technical assistance, inciuding copies of

P See, e.g., Dodd-Frank Act sections 1013{(0)3 ¥ D) (%, .the Bureau shall share cossumer complaint information
with prudential reguiators, the Federal Trade Conission, other Federal agencies, and State agencies...”™;

T 2)(B) (7.7 L coordinating fair lending eforis of the Bureau with other Federal agencies and State
reguiators, ... 1013 (e LK Oy (7. .coordinate efforts among Federal and State agencies, as appropriate,
regarding consumer prolecion measures relating to consumer financial products and services offered to, or nsed by,

i

service metnbers and their families, "%, 1013 {gH3HE €57 enordinate copsumer protection efforts of seniors
with other Federal agencies and State regulators., 7.7 1045 {The Burean shali coordinate witl: the
Commission, the Commpodity Futures Trading Commission, the Federal Trade Cominussion, and other Federal
agencies and State regulators.. ... 7 H022{e ¥ 6 KO) {providing access 0 Burean examination reports for ©.,.a
prudential reguiator, a State regulator, or any other Federal agencey having jurisdiction. ™y H022{e)(THC)
“(..."...the Bureau shall consult with State apencies...”™);..."; 1024(b}3) and TG25(b¥2) (*...”. ..the Bureau shali
coordinale is supervisory activities with the supervisory activities conducted by prudential repulators and (he State
bank reguiatory authorities... "y, M2 5{e)(2; (““The Bureau shall pursue arranpements and agreements with State
bank supervisors..."y. 7 HE2(bY 1) {¥.. .2 Slate atiorney peneral or State repulator shall timely provide a copy of

s

e complete complaint to be filed and writlen sotice describing such action of proceeding o e Barean. ...

and 1842{c} {*The Bureau shall. .. provide gindance in order fo further coordinaie actions with the State attomeys
genezal ani] other reguiators. .. 7). .7,

' Bureau of Consumer Financial Protection, “Debt Cotiection (R egulation F¥; Advance Notice of Proposed
Rulemaking. 78 Fed. Reg. 67844, 67877 {Nov. 12, 2013).

Y hitp:fiwww consumerfinance. gov/newscoom/steve -anfonakes-remarks-at-life-of-a-debt-data-integrity-in-deht-
collectiond



draft coun rules derived from current state faws and court rules, to state reguiators and officials
that have junisdiction over debt coliectors” activities and have or are considenng changing their
statutes, reguiations, and rules applicable {0 debt collection litigation.
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The Consumer Financial Protection Bureau’s Semi-Annual Report o Congress
November 12, 2013

Cuestions for the Honorable Richard Cordray, Director of Consumer Financial Protection
Burean from Chairman Tim_Johnson:

1. Director Cordray, in response to my question on tural Iending at the hearing, you stated that
the CFPB will “go back and reconsider how {it] had drawn rural in terms of being the
Department of Agricuiture’s Urban Influence Code, particuiarly micropolitan counties which
are rural but around a metropolitan county. And we will look at that carefully, take a ot of
input before resolving it.” Can you describe how the CFPB plans to reconsider this definition
over the next two years, what the expected timeline 1s for soliciting input, and {rom whom?

Response

Our current QM rule provides a two-year temporary quatified mortgage window tor batioon
Joans that small creditars’ make and hold in portfolio without regard to where the creditor
operates. In other words, small creditors across the country can make balioon loans {(with certain
lirmiations including meeting ceriain eriteria under the statute such as having to be at least a 5-
year term) that qualily as QM loans for 2 years after the rule goes into effect. During this period,
as you note, our staff has committed to further studying the topic of small creditor balloon loans,
especially with regards £o access o credit in rural or underserved communities. In so doing, the
Consumer Finaneial Protection Bureau intends to review whether the definitions of rurai or
underserved should be further adjusted for purposes of the QM mle. We have begun internal
deliberations this winter, and we will follow up with your office as we work out timeframes for
this review. Before issuing a final rule, the Burean would seek public comment.

2. Director Cordray, as you know, outstanding student loan debt now exceeds $1.2 trillion. In
the Bureau’s latest student ioan report, the Student Loan Ombudsnian suggested that there be
additional oversight of servicers, and the Bureau proposed a rule defining lasger participants
in the student 1oan servicing market early this vear. When might we expect to see the CFPB
finalize a rule and begin supervision of these companies?

Additionally, due fo increasing concerns about nising student debt, I want to make sure that
we appropriately monitor the actions of those private participants in the student loan market
under the Banking Committee’s jurisdiction, including private student lenders and servicers,
What suggestions do you have {o improve the functioning of the private student loan market?
Do vou believe that legislative changes are needed to effect these improvements, and what
other suggestions do you have for the Banking Commitiee to consider in working with the
HELIP’ Committee on the Higher Education Act reauthorization?

' Srnatt ereditors are ones that have $2 bilfion or less in assets and. who together with their affifiates, make 500 or
fewer first lien morigage loans per year.



The Consumer Financial Protection Bureau’s Semi-Annual Report {0 Congress
November 12, 2013

Response

On December 3, 2013, the Consumer Financial Protection Bureau issoed a final rale defining
Targer participants i the nonbask student loan servicing marketplace. This rule will go into
effect on March 1, 2014, at which point the Bureau will have the authority to examine larger
nonbank student loan servicers. Studeng ioan servicers impact tens of millions of Americans, and
this Tale is a critical sfep to ensure that the breakdowns in the mortgage servicing market do net
repeat themselves in the student loan market.

As Inoted in a Senate Banking Committee hearing you chaired this past April, student debt
should be of concern. With $1.2 trillion in outstanding debt, many of us in the financial
reguiatory community have noted that this may be an impediment to economic growth and a
roadblock for families looking te clinib the economic ladder. The Department of Education and
the Consumer Financial Protection Bureau have also been working together to ensure that
borrowers of federal and private student loans are being fairly treated by financial services
providers who administer their loans.

Prnivate entitics pasticipate across the life cycle of a federal or private student loan and must
comply with a number of Federal consumer financial laws that the Bureau administers. Notably,
student loan servicers must comply with the Electronic Funds Transfer Act and Fair Credst
Reporting Act, and student loan debt collectors must comply with the Fair Debt Collection
Practices Act. And, these entities may not engage in unfair, deceptive, or abusive acts and
practices.

In 2608, the Senate Banking Committee worked with the Senate Committee on Health,
Education, Labor and Pensions to drait legislation, as part of the reauthorization of the Higher
Education Act, to amend the Truth-in-Lending Act to enhance disclosures tor consumers seeking
to borrow a private student Joan.

Since that time, Congress has enacted legisiation to enhance consumer protections and improve
the functioning of the mortgage and credit card markets. As noted i1n an October 2013 report
from the Bureau's student loan ombudsman, policymakers might look at these changes and
determine whether similar changes might also provide benefits to the student loan market.

For example, the report noted that many student ioan borrowers holding muitiple Ioans face
paymeni processing problems when seeking to repay their debt more quickly. Stadent ioan
servicess” payment processing policies vary and may not be transpareat to many borrowers. The
Credit CARD Act of 2009 addressed related issues. The Act and its implementng regulations
ensure that borrowers who make payments in excess of the minimum amount due will have their
payments promptiy apphied o credit card balances with the highest interest rate,

Additionally, the report also described how cenain changes to laws governing mortgage
servicing address challenges that might also be present in the student loan market. For example,
as part of the Dodd-Frank Wall Street Reform and Consurner Protection Act {the Dodd-Frank
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Act), Congress also amended the Real Estate Settiement Procedures Act and Truth-in-Leading
Act that enhanced protections [or horrowers in the mortgage servicing market. As iniplemented
by Regulation X and Regulation Z, morngage servicers will have certain obligations to correct
errors asserted by borrowers, ensure prompt crediting of mortgage payments, and provide
responses to requests for payoff amounts.

The Bureau has aiso published a number of other reports which may be useful to Banking
Committee members in preparation for the upcoming reauthorization of the Higher Education
Act. Bureau siafl is available to further understanding of our analyses as the Commitiee seeks to
address this large, growing financial services market.

Lad
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Questions for the Honorable Richard Cordray, Direcior of Consumer Financial Profection
Bureau from Ranking Member Crapo:

t. The Qualitied Mortgage Ruic (QM} has been widely debated, and we are roughly 60 days out
from its effective date. Financial institutions, especially the smail ones in ldaho, have
struggled to ramp up their compliance operations. How will the rule change the mortgage
shopping experience for the consumer and what steps has the Bureau taken, or planning ¢
take, to educate consumers about how these rules will affect their shopping experience?

Response

The Consumer Financiai Protection Bureau’s morigage ruies wili be important in addressiag
some of the most serious problems that had undermined the mortgage market during and leading
up to the financial crisis. The Bureau’s morigage rules protect consumers from irresponsible
mortgage lending by requiring that lenders make a reasonable, good-faith determination that
prospective horrowers have the ability to repay their foans. The mortgage servicing rules
establish strong protections for homeowners as they repay their loans, and especially for those
facing foreclosure.

The Bureau took special care to easure that our rules are balanced for community barks and
credit unions and the consumiers they serve. For instance. the Bureau has tailored the Ability-to-
Repay rule and the standards for Qualified Mortgages (QMs) to enable small credifors to
continue providing ceriain credit products, while carefuily balancing consumer protections,

In addition, the Bureau has provided a two-year transition period, during which balloon loans
niade by small creditors and held in portfolio will be treated as QMs regardless of where the
creditor predominantly operates. This decision will allow time for the Burcau o review whether
its definstions of “rural” and “underserved” should be adjusted. The Bureau is commitied to
conducting such a review {o ensure that the Bureau’s definitions accurately reflect significant
differences among geographic areas, fo calibrate access to credit concerns, and to facilitate
implementation.

To help consumers navigate the marketplace and take advantage of the benefits of the new rules,
the Bureau has developed a consumer education and engagement plan. Among other things, the
Barcau has developed consumer education materials including tips for homeowners; summaries
of new morigage rujes and mortgage servicing rujes; a set of common answers to frequently
asked questions for our AskCFPDB tool; and consunier guides and supporting graphics to explain
the new rules. The Bureau has also published updated versions of certain morigage publications
that are required by statute or regulation to be delivered {o homebuyers and those applying for
adjustable-rate mortgages and home equity lines of credii, to reflect the new rules: Shopping for
Your Home Loan - Settlement Cost Booklet, previcusiy published by the U.S. Department of
Housing and Urban Development; and Consumer Handbook on Adjustable-Rate Mortgages and
What You Should Know Ahout Home Equity Lines of Credit brochure, previously published by
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the Board of Governors of the Federal Resesve System. These publications are available on the
Bureau’s website at consumerfinance. gov/leammmore.

To help homeowners who may be facing foreclosure or encountering other issues related (o the
servicing of their mortgages, the Bureau has begun to train housing counselors and other
intermediaries about the new mortgage servicing ules poverning loss mitigation. This effort has
been coordinated with the Department of Housing and Urban Development.

Finally, the Bureau is preparing to faunch a new suite of tools and information that wiil guide
prospective and current homeowners through the process of owning a home. The Bureau will
provide guidance, decision-making tools, and information to belp consumers become betier
shoppers, savvier negotiators, and, ultimately, more successtul long-term homeowners,

2. The CFPB’s Indirect Autc Lending Bulletin came out in March. The Bulletin represented a
major policy shilt without public input. On November 14, eight nonths after the Bulletin was
published, the Bureau finally held a pubhlic forum on auto financing bringing together
consumers, auto finance comgpantes, and auto dealers.

The Federal Trade Commission {(FTC) spent more than 2 year conducting a study on the
consumer protection issues that may arise in the saie, financing, and ieasing of motor
vehicles. it held focus groups, solicited puhlic comments, and held industry roundtables. The
FTC’s final report is stiii pending and the agency has not yet condueted any rulemaking in
this space. What coordmation efforts did the CFPB undertake with the FTC when draiting
the CKFPB Bulletin, and why was a similar puhlic outreach campaign not undertaken?

Response

The Consumer Financial Protection Bureau’s March 21, 2013, Indirect Auto Bulletin was
published to offer guidance to indirect auto lenders ahout compliance with the existing fair
lending requirements of the Equal Credit Opportunity Act (ECOA).? The Auto Bulletin did not
represent a policy shift, but instead highlighted the fair Iending risk that some indirect auto
lenders” markup and compensation policies can create based upon the discretion those policies
permit, and financial incentives to exercise that discretion in particular ways.

The Builetin explains that the standard practices of indirect anto lenders likely make them
“creditors” under ECOA and that a lende’s discretionary matrkop and compensation policies
may alone be sufficient to trigger linbility under ECOA if the lender regulariy participates ina
credit decision and its policies resudt in discrimination. By describing the applicable laws and
reguiations that apply to indirect auto Iending, the Bulletin aims to heip indirect auio lenders
recognize and mitigate the risk of discrimination resulting from discretionary dealer markup and

* Indirect Auto Le ading and Compliznce with BCOA, CFPB Bullein 201302, Mar. 21, 2013 mvadloble at
hitp:#tiles. consumerfinance. govA7201 303 cipb_muarch -Auvto-Finance-Bulletin.pdf,
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compensation policies. This is the type of fair lending sisk of which lenders need to be aware
and monitor in their portiolios.

The Bureau has a number of 1ools at its disposal when dealing with practices that cause
consumer harm, including nonpublic supervisory action, entorcement actions, ruiemaking, and
consumer education, among others. There are many factors that the Bureau considers when
deciding which tools to use, and in detenmining what is the most appropriate tool to address a
certain issue. When we consider whether to engage in rulemaking, a key question is whether
existing law, reguiations and official commentary already address the fopic under consideration.

ECOA and Regulation B, which was the result of notice and comment, make it illegal for a
“creditor” to discriminate 10 any aspect of a credit transaction because of race, color, religion,
hational origin, sex, marital status, age, receipt of income from any public assistance program, or
the exercise, in good faith, of a right under the Consumer Credit Protection Act.’

The Bureaun published the Indirect Auto Bulietin to remind lenders of their responsibilities under
ECOA and to offer guidance on how they might address the identified risks. Consistent with
Bureau procedures, the Builetin was reviewed prior to issuance to ensure compliance with all
applicable legal requirements. The Administrative Procedure Act {APA} sets out the principies
by which federal agencies engage i1 regulatory activity and 1o applicable cases instructs an
agency to provide an opportunity for public coniment before issuing a rule. The APA does not
impose a nofice and comment requirement for general sitatements of policy, non-binding
informational guidelines, or interpretive memoranda, Accordingly, the Bureau was not required
to solicit comments ahout the indirect auio compiiance bulletin.

Recognizing the Federal Trade Commiission’s {(FTC) shared responsibility in this area, the
Bureau began a dialog with the FT'C during the summer of 2011 regarding fair lending issues in
the auto fending arena, including dealer markup, As part of this coordination, the Bureau
participated in the FTC’s Second Motor Vehicle Roundtable, which focused on mifitary
consumers, financial literacy, and [air lending and was heid August 2-3, 2011, in San Anfonio,
Texas. 1n this manner, we shared resources with the FTC and gathered valuahie public
mformation and input on this topic. Likewise, Burean personnel attended the Third FTC
roundtahle held in Washington, DC in December 2011, Since that time we have had an ongoing
dialog about dealer markup in indirect auto iending with both the FTC and Federal Reserve
Board of Governors {FRB}), more recently joining with the FRB in their August 6, 2013 Webinar,
titied Indirect Auto Lending — Fair Leading Considerations. Representatives of both agencies
participated in the forum that the Bureau heid on Noveniber 14, 2013,

We also regulariy coordinate with the FTC on fair lending enforcement matters, including
meeting with them on a bi-monthly hasis.

P1SUS.C§ 1691 et seq.; 12 CER. pt. 1082,
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3. The CFPB has been closely examining smali dollar credit products like payday loans and
deposit advances. Have vou considered how actions affecting these products may in fact
drive up the cost of credit, of cause borrowers (o turn to unregulated markets for credit, and
how do you plan on balancing consumer demand with what vou see as a dangerous product?

Response

There are many ways smali-doflar credit products are offered and the Bureau’s job is to ensure
that — regardiess of how a consumer gets a smali-dollar loan or fromi whom — consuniers are
given the full protection of Federal consumer financial laws.

In taking appropriate action to protect consumers across the small dollar marketplace, the Burean
recognizes that there is a demand [or small doliar credit products. Our Offices of Financial
Empowerment and Financial Education seck to identily and develop the tools that consumers,
particularly the most vuinerable, need to make the best financial decisions for themselves and
their families. That includes making sure consumers understand the fuli costs and risks of any
financial product and encouraging consumers te have emergency savings so that they can avoid
having to seek out short-term loans in the first place.

The Bureau also hears regularly from financial services providers whoe are developing products
designed o meet the demands of low and moderate income consumers. We seek to use the
authorities that we have to implement and enferce Federal consumer financial laws in such a way
that enables the functioning of a transparent and competitive marketplace.

4. In October, the CFPB sent an order to over 100 banks requesting a copy of the institution’s
consumer checking account agreements, The federal Paperwork Reduoction Act of 1995
requites federal agencies to publish a notice tor comment in the Federal Register anytime an
agency seeks to coliect infonnation from 10 or more private entities including mformation
requests and surveys required mandated by statute. Please expiain why the Bureau did not
take steps to comply with tie Paperwork Reduction Act for this collection of 1formation.

Response

The Consamer Financial Protection Burean’s orders were promulgated pursuant to its authority
under Section 1022{c¥4¥B)(11} of the Dodd-Frank Wall Street Reform and Consumer Protection
Act {the Dodd-Frank Act), and were issued to inform and augment the Bureau’s market
monitoring eflons, as well as to assist the Bureau as it works to complete the study mandated by
Section 1028{a} of the Dodd-Frank Act. The Office of Management and Budget’s reguiations
specify categories of items that are not subject o the Paperwork Reduction Act, which mclude
among other things sampies of products or like items so-designated by OMB. (5 CER,
1320.3(h)2), (h)(103). The Bureaw’s orders sought the recipient covered-persons’ standard form
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consumer checking account agreements. Collection of the information in question is exempt
fron: the clearance requirement in the Paperwork Reduction Act.

5. Section 100G of the Dodd-Frank Act requires the CFPB to abide by the Smali Business
Reguiatory Enforcement Faimess Act’s Small Business Advocacy Review Panel process.
Please identify all of the Small Business Advocacy Review Panels the CFPB held in FY
2013, Additienaily, please identify ail planned proposed rules in FY 2014 for which the
Bureau will conduct a Small Business Advocacy Review Panel.

Response

The Bureau 1s mindful that, without careful consideration, new statutory requirements we are
implementing can potentially burden as well as benefit small financial services providers. We
use many methods to reach out to small providers. One avenue, set out in the Dodd-Frank Act,
is to convene a Small Business Review Panel under the Small Business Reguiatory Enforcement
Faimess Act (SBREFA} hefore proposing a rule that wonld have a significant economic impact
an a substantial number of small entities. In 2012, the Bureau held SBREFA panels on TILA-
RESPA federal morigage disclosures, mortgage loan servicing, and Title XIV mortgage loan
originator compensation. We did not hoid any SBREFA panels in FY 2013 as we were largely
focused on finalizing rules that were proposed in FY 2012, The Bureau is planning to hold a
SBREFA panel for a HMDA ruleniaking in FY 2014, We bave not yet determined whicl of the
other rulemakings to be conducted by the Bureau in FY 2014 may have a significant economic
impact on a substantial number of small entities, hut i 15 Iikely that we will use SBREFA before
commencing rulemaking with respect {0 debt collection, payday lending, and/or overdratt. We
reguiarly conduct extenstve outreach on the potential effects of a possible proposed rule on
affected entities, including smail entities,

6. Cost benefit analyses are important to ensure that eatities, including small husinesses, are not
disproportionately burdened by federal regulations. Please list all regulatory efforts the
CFPB plans to undertake in 2014 and siate whether the agency plans to nndertake economic
analyses pursuant to the Regulatory Flexihility Act, E.O. 12866 and/or any other econormic
analysis for each regulatory effort planned.

Response

A critical part of the Consumer Financial Protection Bureau's mission s to make weli-designed
regulations that can help enhance market efficiency and faimess without imposing undue
burdens. Such regulations benefit consumers, responsible firms, and society more hroadly.
Thus. the Bureau considers costs, benefits, and impacts on consumers and financial mstitutions
in its mlemakings, and the Bureau seeks information more generally on the costs, benefits, and
impacts of regulations. For example, in November 2613, the Bureau completed a report,
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“Understanding the Effects of Certain Deposit Regulations on Financial Institutions” Operations:
Findings on Relative Costs for Systems, Personned, and Processes at Seven Institutions.”

When the Bureau undertakes a rulemaking for which notice and comment are required, and [or
which the rule is expected to have a significant economic impact on a substantial number of
small entities, the Bureau presents inifial and final regulatory Hexibility analyses as provided by
the Regulatory Flexibility Act. In addition, the Bureau considers the costs and benefits of ali of
its substantive rules to consumers and to covered persons as required by Section 1022 of the
Dodd-Frank Act Wali Street Reform and Consumer Protection Act. The Burean publishes its
preluninary cost beneft analysis with the proposed rule so that stakeholders have an opportunity
to provide input through the public comment process. A final rule is accompanied by the
Bureau’s tinal apalysis of costs and benefits,

On December 3, 2013, the Bureau posted its semi-annual update to its rulemaking agenda, which
is available on Reginfo.gov.” As noted in the semi-annual update to the rulemaking agenda, the
Bureau plans to work on , or participate in interagency groups working on, the rules listed below.

{Prerule) Home Mortgage Disclosure Act (Regulation C)

{Final Rule} The Expedited Funds Availability Act (Regutation CC}

{Final Rule; Restatement of Federal Consumer Financial Law Regulations

(Final Ruie} Equal Access to Justice Act Implementation Rule

{Final Rule} Rules of Practice for issuance of Temporary Cease-and-Desist Orders

{Final Ruie} Further Amendments to 2013 Mortgage Rules (Regulations B, X, and 73

{Prerule) Annual Privacy Notice

{Prerule) Payday Loans and Deposit Advance Products

9, (Prerule) Debt Collection Rule

10. (Prerule) Overdraft

i1. {Prerule) Further Amendments to 2013 Mortgage Rules (Regulations X and £}

12. {(Proposed Rule} Requirements for Prepaid Cards (Regulation E}

13. {Proposed Rute} Supervision of Certain Nonbank Covered Persons--Defining Larger
Participants 1n Certainn Consumer Financial Product and Service Markets

{4. (Proposed Rule; Amendments to FIRREA Concerning Appraisals

5. {Proposed Rule} Extension of the Temporary Exception {or Certain Disclosures Under

the Remittance Transfer Ruie

e o

! (Inderstand ng the effects of Certain Deposit Regulanons on Financial Institutions’ Operatons: Findings on
Relative Costs Tor Systems, Personmel, and Processes at Seven Instimsions,” available ar
hup:/Hiles.comsumertinance, govA201311 cfpb_report findings-relative-cosis.pdf

? The Consuiner Financial Protection Bureau, Rulemaking Agenda, Dec. 3, 2013 available at

htn dhwww repinfo, govmublic/doleAgendaMain operation=QPERATION GET AGENCY RUELE LEST&eurremtPy
boirue kapenoyCodes SshowStneesaetivedarenoyCd=3 1 708 mape 58 x= 38 & lnape SR v S& Tmnaee SR=Xu by
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7. Banks have indicated value 3o the complaint process as it helps them identify areas to
examine. However, the CFPB is publishing thousands of “unverified” and “unnommalized”
complaings, Even as the CFPB acknowledges these complaints are net verified and may not
be valid complaints, we have a government agency then encouraging folks to do their own
research on this inaccurate information. Some prudential regulators have urged banks to
avoid areas that could cause reputational risk. Do you see the CFPB’s posting of unvertfied,
inaccurate and unnormalized data as havimg the potential to create reputational risk, and
should consumers be making decisions off inaccurate and unnormalized data being published
by the government?

Response

The Consumer Financial Protection Burean is clear that the Consumer Coniplaint Database
contains compiainis we have received, that steps are taken o cenfirm a commercial relationship
between the consumer and the dentified company, and that we do not verify the accuracy of ail
facts alleged in the complaints. In addition, the database includes data about the company’s
response to the complaint.

The purpose of the Consumer Complaint Database is to provide timely and understandable
mformation about financial products and services and to nnprove the transparency and efficiency
of the market. That data describes the nature of the complaint as submitted by the consumer and
the company’s view of its validity based on the cempany’s response. Consumers and market
participanis can look at the information we publish about cuicomes of complaints to get a good
tdea of how the company and consumer handled the complaint, such as closure with or without
monetary relief or closure with an explanation. In addition to expanding the scope of the
products covered by the database, we continue to evaluate, among other things, the potential for
normalization of the data to make comparisons more user friendly and will soon be seeking
feedback on how to normalize the data.

The Burean has recenily been recognized for its Censumer Complaint Database, receiving an
Hosorable Mention in the Admimstrative Conlerence of the United States Walter Gellhorn
Innovation Award, for the innovative and transparent use of an oniine searchable database to
empower consumers, The award honors the degree of innovation, cost savings to the
government or public, the ease of duplicating the best practices at other agencies, and the degree
to which best practices enhance transparency and efficiency in governmeni. As well, the Project
on Government Oversight profiled the Consumer Complaint Database in highlighting best
practices for open and accountable government.

The Bureau publishes reports about complaint data, which may contain its own analysis of
patterns or trends that it ideniifies in the complaint data. Reports containing aggregate complaint
data are found at the bottom of the Consumer Complaint Database page. The Bureau’s reports
include some standardized metrics that may be vsed for compansons across reporting periods
and companies.

10
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Argus Information and Advisory Services was awarded a $15 million contract in March 2012
to perform data aggregation, analysis, and storage on credit card data in furtherance of the
Bureau’s supervision authotity. For each CFPB division and office listed below, please
identity how many CFPB personnel have access to the data collected, analyzed, and/or
processed by Argus. Additionally, for each CFPB division and office listed below, please
wdentify how many CFPB personnel participate in on-site examinations.

Executive Office of the Director

Office of the CFPB Ombudsman

Office of the Administrative Law Judge

Division of Operations

Office of the Chiel Operating Officer

(ffice of the Chiet Administrative Officer

Office of the Chiel Financial Officer

Office of the Chief Human Capital Officer

Office of the Chief Information Qfficer

Office of Consumer Response

Office of Minority and Women Inclusion

Office of the Chief Procurement Officer

Office of Equal Oppoernunity Employment
Division of Consumer Education and Engagement
Office ol Consumer Engagement

Office of Financial Education

Office of Financial Empowerment

Office of Older Amencans

Office of Servicemember Affairs

Office of Students

Division of Supervision, Enforcement, and Fair Lending
Office of Enforceiment

Office of Fair Lending and Equal Oppostunity
Office of Supervision Examinations

Office of Supervision Policy

Division of Research, Markets. and Regulations
Office of Card Markets

Office of Credit Information, Collections, aad Deposit Markets
Office of Installment and Liquidity Lending Markets
Office of Mortgage Markets

Office of Regulations

Office of Research

i
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Response

The Consumer Financial Protection Bureaun uses data stripped of direct personal identifiers with
respect to all eredit card accounts maintained by a number of large card 1ssuers. This data is
coliected and housed on behaif of the Bureau by Argus Information and Advisory Services, a
company that is in the business of obtaining account-level data for credit cards and other
financial services from financial services companies. The data being provided to the Bureau are
the same type of data that credit card issuers regularly provide to Argus, such as the monthly
balance, fees charged, interest charged, and payiments received on accounts. The data the Bureau
receives does not include purchase {ransactions.

In general, access (o the Bureau’s data is controlied, and access logs (o Bureau systems are kept
and maintained in accordance with Bureau poelicy based on National Institnte of Standards and
Technology Special Publication 800-53 Recommended Security Controls for Federal
Infonmnation Systems and Organizations (NIST SP 800-53) cuidelings.

For secunty reasons, access to this information is continually updated and access numbers may
change as aresuit. The Bureau conducts reviews of user access for all in-house databases,
mcluding data that the Bureau receives from Argus. As part of these reviews, the Bureau vernifies
that all access to a given dataset has been approved by the designated approving authority.

Access to the weh-based interface s managed by Argus. Any Buareau employee who needs
access must have their access reguest approved by the designated approving authority prior to a
grant of access. The Bureau can remove access for anyone or everyane on the list at any time
and removes access regularly when particalar individuals no longer need that aceess for work
Purposes.

As of December 2013, a total of 35 individuals had access to the information in question. { As
noted above, however, that number changes from time-to-time based on security reviews.

. Executive Office of the Director: none
. Office of the CFPB Ombudsman: none
. Office of the Adnunistrative Law Judge: none

Division of Operations: Division fotai 15 17,

. Office of the Chief Operating Officer: none

. Office of the Chiet Administrative Officer: none

. Office of the Chief Financial Officer: none

¢ Office of the Chief Human Capital Officer: none

. Office of the Chief Information Officer: 17 (included in the Division of Operations total
above)

. Office of Consumer Response: none

. Office of Minority and Wonien inclusion: none

. Office of the Chief Procurement Officer: none

i2
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. Office of Equal Opportunity Employment: none

Division of Consumer Eduocation and Engagement: Ddvision toial is none.

. Office of Consumer Engagement: none
. Office of Financial Education: none

. Office of Financial Empowerment: none
. Office of Older Americans; none

. Office of Servicemember Affairs: none
. Office of Students: none

Division of Supervision, Enforcement, and Fair Lending: Division fotal 1s 4.
. Office of Enforcemeni: none

. Office of Fair Lending and Equal Opportunity: 1 {included in the Division of
Supervision, Enforcement, and Fair Lending fotal above)

. Office of Supervision Examinations: 3 (inciuded in the Division of Sopervision,
Enforcement, and Fair Lending total above)

. Office of Supervision Policy: none

Division of Research, Markets, and Regulations: Division total is 4.

. Office of Card Markets: 5 (included 1a the Division of Research, Markets, and
Regulations total above)

U Office of Credit Information, Collections, and Deposit Markes: none

. Office of Installment and Liquidity Lending Markets: none

. Office of Mortgage Markets: none

* Office of Regulations: none

. Office of Research: 9 (included in the Division of Research, Markets. and Regulations

total above)

With respect to the second question, the Bureau considers a nusnber of factors in determilning
how many examiners are on-site for a given examination, including the scope of the review, the
complexity of the areas being reviewed, and other factors as appropriate. The number varies by
exam, but is typically between 6 and 14 field examiners. From time to time, a smailer number of
persennel from Headquarters may also participate in the on-site portion of exams in some
capacity. Such persomnel are typically from the Supervision and Fair Lending Supervision
functions. The Burean’s enforcement attorneys provide support to examinations through
consultation with Supervision Headquarters, and do not routinely participate in on-site
examination activities.

9. The CFPRB stated it has enfered into 25 memoranda of understanding with federal and state

regulators. How many of these MOUs allow the Burean to obtain data from other reguiators
where the data 18 not directly related to an on-site examination conducted by the CFPB?

i3
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Response

The Office of Consumer Respense {Consumer Response} has agreements {0 share consumer
complaint data with 23 state and federal agencies. including the Federal Trade Commission
{FI'C). Consumer Response contributes data to the FT'C’s Consumer Sentinel, which is available
to local, state, and Federal law enforcement entities across the country. in addition, the Burean
has signed MOUs with the Conference of State Bank Supervisors and other signatories from all
50 states plas Puerto Rico and the District of Columbia designed to preserve the confidentiality
of any information shared hetween the parties and related to the operation of the Nationwide
Muortgage Licensing Svystem and the Mortgage Call Report. The Burcau has also signed
approximately 40 other MOUs with federal, state, and local governmental entities regarding the
sharing of data and/or the treagment of shared data.

The MOUSs set forth the terms regarding the treatment of any data that the providing agency
chooses 1o share with the receiving agency. MOUs do not aliow the Bureau to receive
information that # would not otherwise be authorized to receive under applicable law, including
but not limsted to Sections 1024 and 1625 {requiring the Bureau to use existing supervisory
reports of covered persons provided to a Federal or State agency to the fullest extent possibie) of
the Dodd-Frank Wall Street Reform and Consumer Protection Act, the Bureawn's regulations
regarding confidential ueatment of nformation, 12 C.F.R. § 1070.40 ef seq., and any applicable
regulations of other agencies. Thus, to the extent applicable law permifs another agency to
disciose ~ and the Bureau to receive - information unrelated to an on-site examination conducted
by the Bureau, then the MOUJ between the Bureau and that agency governs the terms by which
such data will be treated.

10, A recent Bipartisan Policy Center whitepaper recommended the Bureau make improvements
to its Civil Penalty Fund. The BPC specifically criticized the Bureau for ack of transparency
regarding the Fund’s selection criteria when distributing funds. How does the Burcau
1dentify groups that will receive distributions from the Fund, and does the Bureau plan on
taking steps to further clarify its selection eriteria?

Response

In May 2013, the Consumer Financial Protection Bureau issued a regulation to provide
transparency about how money i the Civil Penalty Fund would be used to compensate victims
and the circumstances in which funds may be allocated for consumer education and financial
fiteracy programs as provided for in Section 1017 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act.

The Bureas bas also adopted a set of criteria for selecting consumer educaiton and financial
{tteracy programs to be funded by Civil Penalty Fund money. The criteria ensore that funds wiil
be used for programs that will serve consumers and improve consumer education and financial
literacy. These criteria are disclosed on the Burean’s website. The criteria require, among other
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things, that programs further the Bureau’s mission and strategic goals; promote or enhance
[inancial literacy and consumers’ economic security; and inciude specific outcome targets to
ensure the programs’ effeciiveness.

We have undertaken significant outreach to inform how we use money trom the Civil Penalty
Fund for financial edocation initiatives, These efforts included a public request for information
{RFT), which generated 50 detailed responses from experts around the country; hosting a widely
attended conference at the Bureau with vendors and financial education groups; and, in our study
of financial coaching, interviewing over two dozen leaders at financial coaching organizations
and visiting actual training sessions.

The Bureau has selected the first consumer education and financial iteracy program that it will
Tund with Civil Penalty Fund meney. The Bureau has issued a Request for Proposal te deploy a
financial coaching program that will serve two groups of Americans: (1) recent veterans who are
tragsitioning from servicemember to veteran hife, as well as military widows and widowers, and
{2} economically vulnerable consumers who want to improve their approach o money
managemant.

One-on-one financial coaching will help veterans transition from military to civilian financial
iife, and help consumers who may be cash-strapped learn how to manage the money that they
have more effectively te achieve their financial goals. Working with a financial eoach can also
help conswmers identify and understand how to distinguish between useful financial products and
frauds and scams, thus safeguarding against them becoming victims of frauds and scams in the
furure. The program for recent veterans and military spouse survivors is planned o have a
presence 1n ail fifty states, The component for economically vulnerabie consumers, aithough
smailer, will provide financial coaching services through locations that are diverse in terms of
geographic location, and include those from urban and rural communities, and from different
cultural, ethnic, racial, and other backerounds.,

The Burean plans to use the federal procurement process for these programs and will post
information about the process and contract requirements as Civil Peaalty Fund money becomes
avatlable for consumer education and financial literacy programs.

11, Industry stakeholders have expressed concern with the timeliness of the CFPB’s examination
process. Specifically, they have noted it takes much fonger for a CFPB exam to be closed
out thas those condocted by the prudential regulators. The CEPB has set a goal of closing
out exams in 90-120 days. What is the average number of days for current CFPB
examinations? When do you expect the 90-120 day goal to be achieved for all examinations,
and will the Bureau adopt an official policy establishing timelines tor formally closing out
exams?
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Response

The Consumer Financial Protection Bureau supervises both banks and nonbacks. At the outset
of our supervision program, the Bureau made a purpeseful decision to have a strong quality
control function fo ensure consistency in our examinations findings across the country and across
banks and nenbanks. As a consequence, our supervision work balanees this goal with the need
to close out exams. This is particularly important with the exams that have found complex and
novel issues that need to be analyzed carefully and consistently. The Bureau took an average of
140 days to close the examinations that completed onsite work m 2013 and for which an Exam
Report or a Supervisory Letier has been mailed. The Bureau is continually reviewing and
evaluating its examination report review process in order to reduce the time it takes to issue
Exam Reports and Supervisory Letiers. As the Bureau continues to stand up its supervision and
examinaiion operations, we will be in a betier position to evaluate and establish examination
process timelines and related policies and procedures.

12. News reports indicated that the CFPB’s advisory commattees have restricted access to the
seneral public in attending or listening in on advisory committee meetings in violation of the
Federal Advisory Committee Act {FACA}. What is the CFPB doing to inform its advisory
cominitiees and related bodies to abide by FACA and what sieps wili the CFPB take to
ensure compiiance with FACA to allow meetings to be Tully open to the public?

Response

As an entity within the Federal Reserve System, the Bureau is exempt from the FACA. See 5
U.S.C. App. I § 4b3(2) ("nothing in {the Federal Advisory Committee] Act shall be construed
to apply to any advisory commitiee established or utilized by -- . .. (2} the Federal Reserve
System.”). The Consumer Financial Protection Bureau believes that closing portions of the
meetings of the advisory bodies allows for robust and candid dialogue between the Bureau and
cominitiee members who represent a broad range of persons affected by the Bureau’s official
actions, The Bureau 1s at the same time cormmitied to ensuring that the public is aware of the
work of the advisory hodies. The Burean publishes agendas of the topics under consideration by
its advisory groups, as well as summary minutes of their deliberations. A portion of each
meeting of the Consumer Advisory Board is reserved for public observation and participation,
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Questions for the Honorable Richard Cordray, Director of Consumer Financial Profection
Bureau from Senator Coburn:

t. The Bipartisan Policy Comimitiee (BPC) 1ssued a report that recommended that all fines
coliected above the amount fo redress consumer harm shouid be deposited into the US
Treasury to pay down debt, just like other federai regulators such as the FI'C, Can you
justify CFPB’s unique ability to retain excess penalties {0 augment the agencies’ normal
budget activities? Does the CFPB’s $541 miilion annual operating budgei not provide
enough resources for financial Beracy and consumer education activities? Do you agree
with the Bipartisan Policy Comnittee recommendation to remit monies in excess of
redressing consumer harm the US Treasury?

Response

Coneress, 1 the Dodd-Frank Wali Street Reform and Cossumer Proteciion Act {the Dodd-Frank
Act), provided that funds remaining after fully compensating victims may be allocated to
consumer education and financial literacy programs. The Consumer Financial Protection
Bureau's focus is on carrying out the requirements under the Dodd-Frank Act, including the
various decisions that Congress made regarding the Bureau’s use and management of funds.

2. The Civil Penalty Fusid has an unobiigated balance of $37.6 niiilion. How miuch of the
unobligated balance does the CFPB pian to utilize for consumer education and financial
literacy?

Response

Every six months, the Fund Administrator decides how much money, if any. to allocate for
consumes education and financial literacy programs. The first priority will always be (o allocate
funds for payments {o victims. However, if funds remain afier aliocating enough money to
provide full compensation fo all eligibie victims who can practicably be paid, the Fund
Administrator may allocate some or all of those remaming funds for consumer education asd
financial literacy programs.

On May 30, 2013, the Consumer Financial Protection Bureau made its first allocation from the
Civil Penalty Fund. In accordance with the procedures establisbed by the Civil Penalty Fund
rule, the Civil Penalty Fund Admisistrator altocated 510,488,815 to be used to make payments to
eligible classes of victims from the Payday Loan Debt Solution, Inc. and Gordon. er al. cases—
enough to provide full compensation [or all eligible viciims’ uncompensated harm, Of the
534,042,863 that remained available tor allocation, the Bureau aliocated $13,380.000 for
consumer education and financial literacy programs. On November 29, 2013, the Bureau made
its seeond allocation from the Civil Penalty Fund. The Fund Administrator allocated $2,557,231
to be used to make payments to eligible classes of victims from the American Debt Settlement
Solutions and National Legal Help Center cases, No fands were allocated to consumer education
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and financial liferacy programs, The Bugseau will next aliocate funds from the Civil Penalty Fund
between April 1 and May 30, 2014,

The Bureau has selected the first consumer education and financial literacy program that it will
fund with Civil Penalty Fund money. The Bureau has issued a Request for Proposal to deploy a
financial coaching program that will serve two groups of Americans: {1} recent veterans who are
transitioning trom servicemember to veteran lile, as well as military widows and widowers, and
{2} economically vuinerable consumers who want to improve their approach to money
management.

One-on-one financial coaching will help veterans transition from military to civilian financial
life, and help consumers whe may be cash-strapped learn how to manage the money that they
have miore effectively to achieve their financial goals. Working with a financial coach can also
help consumers identify and understand how to distinguish between useful financial products and
ITauds and scams, thus safeguarding against them becoming victims of frauds and scams i the
future. The program for recent veterans and military spouse survivors is planned o have
presence 1n all fifty states. The component for economecally vulnerable consumets, although
smaller, will provide financial coaching services through ocations that are diverse in terms of
geopraphic location, and include those from urban and reral communities, and from ditferent
cultural, ethnie, racial, and other backgrounds.

The Burcau plans to use the [ederal procurement process for these programs and will post
information about the process and contract requirements as Civil Penalty Fund money becomes
available for consumer education and financial literacy programs.

3. Please provide a copy of the original contract or task order for each contract valued over
$1 million since FY2012.

Response
Included with this response are copies el contracts and/or task orders (excludes modifications}
awarded from Octoher i, 2011, through December 15, 2013, where the contract or task order

volue is over $1 million,

4. Please provide the original sole source justification for each of the sole source awarded
contracts since FY2012 from the contract file.

Response
Included with this response are copies of sole source justifications for sole source contracts
(excludes modifications} awarded from October 1, 2014, through December i3, 2613, For sole

sowrce contracts authorized under specific statute or regulation, such as contracts with the Small
Business Administration under the 8(a}) program or contracts awarded to a required source (e.g.

8



The Consumer Financial Protection Bureau’s Semi-Annual Report {0 Congress
November 12, 2013

Federal Prison Industries of AbilityOne nonprofit), sole soutce justifications are not required for
these types of awards.
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Questions for the Honorable Richard Cordray, Direcior of Consumer Financial Profection
Bureau from Senator Merkley:

t. While the CEPBR’s March 23, 2013 Auto Bulletin doesn’t mandate {iat [ees from ienders to
dealers for originating a toan, auto dealers in my state are concerned that this is the real
consequence necessary (o protect dealess from charges of discrimination.

Moreover, dealers fear that such flat fees are not in the buyers’ best interest. For example,
flexibie fees allow a dealer {0 “meet or beat” a competition’s financing offer hy cutting into
their own fees.

Now no one shouid be incentivized to push a borrower 1nto a trick-ot-trap loan that 1s
designed to explode on him or her, hot these loans don’t do that — and correct me if I'm
wrong. Rather, they simply give the auto dealer the ahilify to keep the consumer’s business
by negotiatmg the price and fisancing of the car within the structure of an otherwise plain
vanilla auto loan.

I would appreciate it if the CFPB could do two things. First, it would be helpful to have a
study of discrimination in the auto marketplace to identify the real probltem. Second, until
such study can shed light on policy options, please ensure that the CFPB 15 snot in practice
nandating {lat fees that could potentially hurt both dealers and custonzers.

Finally, please explore options for addressing discrimination that maintain fiexibility for an
aute dealer to give the consumer the best rate possibie.

Response

The Consumer Financial Protection Bureau’s March 21, 2013, Indirect Auto Bulletin was
published to offer guidance to indirect auto lenders ahout comiphiance with the fair iending
requirements of the Eqnal Credit Opportunity Act (ECOA). © The Auto Bulletin highfighted
existing fair lending requirements of ECOA. The bulletin advises lenders that the Bureau will
closely review the operations of indirect auto lenders” markup and compensation policies based
upon the discretion those policies permit.

Flat fees are mentioned in the bulletin merely as one example of a non-discretionary
compensation mechanism; the builetin does not mandate flat fees or any other particuar system
of dealer compensation. It is our understanding that a number of indirect auto lenders currently
compensate auto dealers using a variety of non-discretionary programs, and lenders may choose
to adopt a variety of means, including alternative compensation policies, to address fair lending
risk. As a general matter, however, the Burean believes that the iegitimate business needs of

® fndirect Auto Le ading and Compliznce with BCOA, CFPB Bullein 201302, Mar. 21, 2013 mvadloble at

hpdfiles.comsumerfnance povi201303 ofph march -Auto-Finance-Bulletin pdf.
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creditors and fair lending are compatibie, 2 judgment that Congress has enshrined in law by
enacting ECOA and by charging the Bureau with its enforcement.

The Bureau’s and Department of Justice’s (DOT) recently anaounced enforcement action against
Alty Financial Inc. and Ally Bank demonstrates the type of fair lending risk identified in the
Bureau’s bulletin. In addition to requiring Ally to pay $98 million in damages and penalties to
resolve these issues, the Bureau’s and DOY s coordinated orders require Ally to estahlish a new
compliance framework. Specifically, Ally will monitor dealer markup in order to prevent or
redress future digcrimination or Ally can decide to eliminate dealer markups altogether. Within
this framework, Ally wiil be able to exercise its business judginent about how best to achieve
compliance with fair {ending law.
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Questions for the Honorable Richard Cordray, Direcior of Consumer Financial Profection
Bureau from Senator Moran:

t. At the hearing, and previously in the aute financing letter of October 30 signed by 22
Senators including myself, you were asked about the accuracy of the CFPB’s proxy
methodology used to support 1ts March 21 guidance, At the heanng, vou responded that your
proxy methodology was time-honored and well-tesied both m social science literature and by
the Justice Department and your fellow regulators, was state of the art, and similar to that
utilized by the Federal Reserve Board.

While a proxy methodology may well be consistent with other data collection efforts within
the federal government, # 3s still unclear to me the exact degree of accuracy produced by
your methodology with regard to indirect auto fending. As of this date, you have not
divuiged the accuracy or inaccuracy, on a percentage basis, of the CFPB’s proxy
methodology at the hearing or in your response to the previcusly mentioned letter. Is the
CFPB not currently aware of the degree of accuracy that this proxy method yields? If the
CFPB does have information on the accuracy of the proxy method, why has that number not
been shared with Congress as has been requested?

Response

To further inform interested parues, including industry and conszmers, and to he responsive fo
inquiries [rom Congress, the Consumer Financial Protection Bureau has provided additional
information ahout its proxy methods. As previousiy explained, the Bureau pubiished its March
21, 2013 Indirect Auto Builletin to offer guidance to indirect auto lenders about compliance with
the existing fair fending requirements of the Equai Credit Opportunity Act. The Equat Credit
Opportunity Act and Regulation B prohibit discrimination on the basis of various listed
characteristics, such as race, national origin, or sex. To comply with these faws, lenders should
ensure that their practices do not produce an unlawful disparate impact on these bases. Statistical
evidence is an important tool for idenifving disparate impact. However, vital d&mographic
information, such as race, sex, and ethnicity, is usualiy not collecied hy non-mortgage
lenders. Thus, federal agencies have iong used proxy methods in assessing whether to take
action regarding particolar lending practices,  Vartous proxy methodoelogies are publicly
available and have been used for decades in a number of different Civil Righis contexts,
inciuding voting rights cases, Title ViI cases, and constitntional challenges, including jury
selection and equal protection matters. In addition, federal banking regulators have made
clear that proxy methods may be used in fair lending exams to estimate protected
characteristics where direct evidence of the protected characteristic is unavailable.’

" See Interagency Fair Lending Examination Procedures, at 12-13, available «t
hup/fwww flice. gov/PDE fairtend. pdf {explaining that "[a] surrogate for a prohibited basis group may be
uzed” i a comparative file review and providing examples ofurname proxies for race/ethnicity and first name
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In general, the proxy methodology used depends on the characteristic being proxied. For
example, {0 proxy for gesder, the Bureau relies on a first-name database from the Social
Security Administration that reports counts of mdividuals by gender and birth year for first
names oceurring at least five times for a particular gender 1n a birth year.“é The proxy method
assigns a probabtiity that a particuiar applicant is female based on the distribution of the
popuiation across gender categories {male or female} for the applicant's first name. There are
a greater variety of methods to proxy for race and national onigin. A cornmon method for
proxying the probability that an applicant is Hispanic or Asian is to use the surmame database
published by the Census Bureau.” Another method to proxy for race and national origin-
typically refermed to as “geocoding™-uses the demographics of the census geography {e.g.,
census tract or block group} in which an individual’s residence is located, and assigns
prohabifities about the individual’s race or national origin hased on the demographics of that
area. This method is frequently used to proxy the probability that an apphicant is Afvican
American, and it can be used to proxy for other racial and ethnic groups as well.

Over the last decade, another method o proxy for race and national onmgin has heen
deveioped that infegrates the surname and geographical a(ppmaches described ahove. This
method was developed by health research economists,'” and it combines the respective
prohabiiities generated hy the surname and peographical proxies. Published research has
found that the integrated approach produces proxies that correfate highly with seif-reported
race and national origin data and is more accurate than using surname or geography alone.'!
The Bureau uses the integrated proxy as the primary method for proxying race and nationat
OFIZin in our non-mortgage analyses,

We are aware of proxy methods for race and national origin that use nonpublic information,
such as proprietary databases developed in the private sector matching first or middle names
to ceriain racial or ethnic groups. For the purpose of conducting our supervisory waork, we
have chosen to use proxy methods that rely solely on public data so that lenders can replicate
our methods without the need to recreate or purchase proprietary databases as part of their
own fair lending compliance management systems.

proxies for sexy; see aiso. hitp://www philadephiafed.org/bank-rescurces/publications/consumer-compliance-
cutiook/20H 2/first-quarter/ffair-lending-webiner.cfm.

¥ See hupffwww.ssa, govioactlbabynames/Aimits. hunl,

? ltpiifwww, census povigenealogy/wwwidata2000sumarmessindex html,

" Mure N. Elbott et al., A New Method for Estimating Race/Ethnicity and Associated Disparities Where
Admitnistrative

Records Lack Self-Reported Races/Ethnicity, HEALTH SERVICES RESEARCH 43:5, Parg 110t 20083,

Y Mare N. Elliott et al., Using the Census Bureau’s Surname List to Improve Estimates of Race/Erhnicity and
Associated Disparitics, HEALTH SERVICES & OUICOMES RESEARCH METHODOLOGY (2009 26983,
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As we noted above, proxy methods vary based on the characteristic being proxied {race,
national origin, or gender), and there are several reasonahie methods of proxying Tor each of
these characteristics. Some methods, for example, use solely surname or geocoding. The
Federal Reserve Board, which publicly released some of its proxy methods in July, uses a
surname Census database to determine if a borrower is Hispanic and geocoding to determine
majority minority census tracts.'” Other methods, like the Bureau's, integrate the same
sources of data into a single proxy tor race and national origin, We have chosen the
integrated method because we consider it appropriate and helpful in evaluating the large and
complex portfolios of the anto fenders supervised by the Burean. Similarly, we expect
fenders to choose a proxy method that will support a complhiance management system
commensurate with their size, organizaiional complexity, and risk profile.

2. When asked if you have done a “specific analysis on the dafa collected to confirm” the
accuracy of your proxy methodology you gave a few more general details and then cited “an
ongoing investigatory effort where we're working with the Justice Departinent. So the order
of the day on those things is confidentiality unless or until vou get to the point of taking some
sort of puhlic action, and so 1 want to be a little careful about not breaching that,” In my
estimation, the March 21st guidance could very well be considered a puhlic action, yet we
have not seen any information from the CFPB as to how accnrate the data was that led to the
publication of that guidance. Wil you explain how the March 21st guidance failed to megt
the criteria of a public action and how the indirect auto financing industry can be expected o
comply with this guidance if there is no information as to the impetus for the CFPB’s action?
Bow would simply revealing the accuracy of the CFPB's proxy methodology affect any
ongoing Justice Department investigations?

Response
Piease see response to question 1.

The Consumer Financial Protection Bureau published the Indirect Auto Builetin to remind
ienders of their responsibilities under ECOA and to offer guidance on how to address the
identified risks to all indirect auto ienders within the jurisdiction of the Burean. ECOA and
Reeulation B, which was the result of notice and comment, make if tilegal for a “creditor” (o
discriminate in any aspect of a credit transaction because of race, color, religion, national origin,
sex, marital status, age, receipt of income from any public assistance program, or the exercise, in
good faith, of a right under the Consumer Credit Protection Act.

2 hitp//www philadeiphiafed.org/bank-resources/publicationg/cossurmes-complisnce-cutlook/outiook-
live/201 380G 13 pdf.
P IS U SO § 1691 et seq 12 CFR. pr 1002 ef seq.
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The Administrative Procedure Act {APA) sets out the principles by which {ederal agencies
engage in regulatory activity and in applicable cases instructs an agency to provide an
opportunity for public comment before the agency issues a mufe. The APA does not impose a
notice and comment requirement {or general statements of policy, non-binding informational
guidelines, or interpretive memoranda. Accordingly, the Burean was not required to solicit
comments ahout the indirect auto compliance bulletin.

3. The March 21st gonidance was issued without public comiment or hearing. I have not been
made aware of a consultation or any input from the Federal Reserve Board (FRB) or the
Federal Trade Commiission {FTC) beyond advising them immed:iately prior to the issuance of
the bulictin. Would you please share with me the exact date you first contacted and
conversed with the FRB and the FTC about the bulietin in question?

Response

The Consumer Financial Protection Bureau's March 21, 2013, Indirect Auto Bulletin was
published o offer guidance to indirect auto lenders about compliance with the fair Jending
requirements of the Equal Credit Opportunity Act (ECOA).'* The Auto Bulletin did not
represent a policy shift but mstead highiighted the fair lending risk inherent i some tndirect auto
fenders” markup and compensation policies based upon the discretion those policies permit.

Recognizing the Federal Trade Commussion’s {(FTC) shared responsibility in this area. the
Bureau began a dialog with the FI'C during the summer of 2011 regarding fair lending issues in
the auto fending arena, including dealer markup. As part of this coordination, the Bureau
participated in the FTC’s Second Motor Vehicle Roundtable, which focused on military
consumers, financial {iteracy, and fair lending and was held August 2-3, 2011, in San Anionio,
Texas. In this manner, we shared resources with the FTC and gathered valuable public
information and input on this topic. Likewise, Bureau personnel attended the Third FTC
roundtable held in Washingion, DC i Decemher 2011, Since that time we have had an ongoing
dialog ahout dealer markup in indirect auto lending with both the FTC and Federal Reserve
Board (FRB)}. The Bureau mnore recently joined with the FRB in their August 6, 2013 Webinar,
titied Indirect Auto Lending — Fair Lending Considerations.

We aiso regutariy coordinate with the FTC on fair lending enforcement matters, including
meeting with them on a bi-monthly basis.

¥ Indirect Auto Lendin & and Compliunce with ECOA, CFPB Buolletin 2013-02. Mur. 21, 2013 available ot

hpdfiles.comsumerfnance povi201303 ofph march -Auto-Finance-Bulletin pdf.
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4. As you confirmed in your response to questions during the heating, the CFPB is forbidden
from exercising any rulemaking, supervisery, enforcement or any other authority, including
any authority to order assessments, over a motor vehicle dealer. Did this provision of Dodd-
Frank play any role in the CFPB’s failure to allow for public comments prior io the March
21st issuance of the guidance? If the possihility of violating this provision of Dodd-Frank
did play a role, why was a hearing or comment period open oniy to auto lenders not
convened to discuss this proposal?

Response

The focus of the Indirect Auto Lending and Compliance with ECOA, CFPB Bulletin 2013-02,
was on indireet lending activity, not aute dealers. ECOA and Reguiation B, which was the result
of notice and comment, make it illegal for a “creditor” to discriminate in any aspect of & credit
transaciion because of race, celor, religion, national origin, sex, marifal status, age, receipt of
income (rom any public assistance program, or the exercise, in good [aith, of a right under the
Consumer Credit Protection Act."”

The Consumer Financial Protection Bureau published the Indirect Auto Builetin to remind
lenders of their existing responsibilities under ECOA and to offer guidance on how to address
the identified risks to indircet anio lenders. The Admimistrative Procedure Act (APA) sets out
the principles by which federal agencies engage 1n regulatory activity and i applicable cases
mstructs an agency to provide an oppertunity for pubitc comment before the agency issues a rale.
The APA does not impose a notice and comiment reguirement [or general statements of policy,
non-binding informational guidelines, or interprefive memoranda. Accordingly, the Burean was
not required to selicit comments about the tnditect auto compliance bulletin.

P IS U SO § 1691 et seqs 12 CFR. pr 1002 ef seq.
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Questions for the Honorable Richard Cordray, Direcior of Consumer Financial Profection
Bureau from Senator Reed:

t. Recently, I have heard from Rhode Island constifuents who have concerns about meeting the
January 2014 date when the Burean’s mortgage rules, both underwriting and servicing, will
be in effect, I appreciate that vou have said that your “oversight of the new mortgage rules in
the early mosnths wili be sensitive to the progress made by those lenders and servicers who
have been squarely focused on making pood-faith efforts to come info substantial compliance
on fime ~ a point that we have also been discussing with our Tellow regulators.” What
constitutes good-Taith effort and substantial comphance? What benchmarks will be used to
determine whetber a good-faith effort has been made and whetber substantial compliance has
been achieved?

Response

As Iestified, oversight of the new mortgage ruies in the early months will be sensitive to the
progress made by those lenders and servicers who have been squarely [ocused on making good-
faith efforts to come into substantial corpliance on time — a point that the Consumer Financial
Protection Burean has also been discussing with owr fellow regulators.

Some of the benichmarks we will ook for in whether there was a pood faith effort to comply with
the Ability-to-Repay rule include many of the same fundamentals we look for in Compliance
Management System systems planning. In our reviews of new rule compiiance, we will be
fooking for progress in these areas: Board or management involvement: development of policies
and procedures; development of training, support systems, and testing; and plans to monitor and
audit once in effect. It is important to note that lenders do not have to make only qualified
mortgages. Making a qualified mortgage is one way to comply with the Ability-to-Repay mie.
If a lender makes a qualified mortgage, the lender is presumed to have complicd with the
Ability-fo-Repay rule. When a lender makes a loan that does not fit the definition of a qualified
mortgage the lender must still comply with federal Iaw, inciuding the Ability-to-Repay rule.

in addition, the Bureau has embarked on an impiementation plan to prepare mortgage businesses
for the new rules. To that end, we published piain-language compliance guides that will be
updated as necessary. The Bureau launched a series of videos explatning our rules and worked
closely with the other financial regulators to develop examination guideiines that reflect a
common usderstanding of what the ruies do and do not require, which were pablished well in
advance of the effective date. The Bureau intends these efforts te be especially helpful to
smalier institutions where compliance weighs more heavily on fewer employees.,
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Questious for the Honorable Richard Cordrayv, Director of Consumer Finaucial Protection
Burean from Senator Toomey:

t. In arecent amicus brief, the Burean stated that it was not "takiing] a position about the
proper analysis that the Court should engage in to determine how to mterpret and apply state
law" to tribal lenders. Does existing Federal law bar a Federally recognized sovereign tribe
from extending a ioan to a consumer at a rate exceeding the rate that would be permitted by
the faw of the jurisdiction in which the consuner resides?

Response

All lenders should be mindful of state and federal law and must comply with all of the laws
applicable o them. Full compliance with the law 13 essential to the operation of a fair,
trapsparent and compettive market. The marketplace m which payday lenders operate is
increasingly diverse, and the Consumer Financial Protection Bureau is committed to ensuring
that consumers receive the Tull protection of Federal consumer Tinancial faw—whether they
obtain a loan online or from a storefront.

The Bureau has jurisdiction over a broad array of companies, including online fenders, loan
servicers, and debt collectors. We will bnng enforcement actions when we deternuse it 8
appropriate to o so. Recently the Bareau brought its first online lending lawsuit, in a significant
step in the Bureau’s efforis o address reguiatory-evasion schemes that are increasingly
becoming a feature of the online small-doliar and payday ifending industry. In filing that suit, the
Bureau has worked closely and collaboratively with state attorneys general and banking
regulators. '

2. The Bureau's Advance Notice of Proposed Rulemaking for debt collection practices focuses
a great deal on the information debt buyers obtain when they purchase charged-off consumey
chiigations from original creditors and seeks significant input on whether debt eollectors
should be further sestricted in how they communicate with consumess. How will you enswre
that these new regulations do not prevent responstble debt collectors from operating in this
new rezulatory environment?

Response

The Consumer Financial Protection Burean is committed to ensuring that any rules it develops
protect consumers without imposing unnecessary or undue burdens on responsibie deb
coliectors. The Bureau currently is at the instia] stage of ity assessment of potential debt
coliection regalations, with its Advance Notice of Proposed Rulemaking (ANPR) seeking public

' Consumer Financial Protection Burean v. CashCall, Iic., WS F unding, LLC, Delbert Sevvices Corporation, and
J. Paul Reddem (2013Y, available af hap:/files.consumerfinunce. gov/#/201312_cipb, complaint casheall pdf
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comment on a broad range of possible ideas For debt collection rules. The ANPR the Bureau
published expressiy requests comments concerning the advantages and disadvantages of these
ideas. IHf the Bureau decides to publish a Notice of Proposed Rulemaking (NPR), it would likely
convene a Small Business Regulatory Flexibility Act review panel to get input from small
businesses as to the effects of a possihie rule’s requirements and restrictions on them. Within 60
days of the meeting of this panel, the Burean would tssue a report describing the information
presented and its responses o that mformation. Finally, if the Bureau publishes an NPR with the
text of a proposed rule and a discussion of its provisions, it would solicit public comiments on the
costs and benefits of its proposed requirements and restrictions. In shor. the process that the
Bureau would use to develop debt collection rules would provide the debt collection industry
with ample opportunity 1o submit information concerning the costs and benefits of various
reguiatory ideas and requirements, thereby assisting the agency in creating rules that protect
consurners without imposing unnecessary or undue burdens on responsibie debt collectors.

3. Do you believe that it is the Bureau’s responsibility to promote additional state regulation?
Please describe all contacts by Bureau officials with state regulators and state legisiative
officials on issues reiated. to the debt buyer and debt collection industry.  Please include
specific state legislative initiatives and proposed legisiation that the Burean supposts.

Response;

Many state and local governments ficense debit collectors and regulate their activities. Recently,
a number of states and local governments have changed or are considering changing their
statutes, reguiations, and rules applicable to debt collection litigation. Most of these changes
focus on rules of court procedure and evidence. Thase are areas that states have traditionally
regulated.

The Consumer Financial Protection Bureau regularly and routinely informs state regulators and
officials about the Bureau’s work, and consults and coordinates with them, as is expressly
authorized and, in many cases, required by Congress, most notably throughaout the provisions of
the Dodd-Frank Wall Street Reform and Consumer Protection Act, subject to applicable
iimitations and safeguards. a

7 See, £.g. Podd-Frank Act sections 1013(bY 3%} (“the Bureau shall share consumer complaing information with
prudential reguiators, the Federal Trade Commission, other Federal agencies, and State agencies™); 1013{c2HB)
{“coordinaing fair fending efforss of the Barean with other Federal agencies and State reguiators™); 1013{e¥ 1 ¥}
£*coordinate efforts among Federal and State agencies, as appropriate, regarding consumer protection measares
relating to conswner financial products and services offered to, or used hy, service members and their families™),
1013 g% 3 E} (Ceoordinate consumer profection efforts of seniors with other Federal apencies and Siate
regufators”); 1315 ¢"The Bureau shall coordinate with the Commussion, the Commodity Futures Trading
Commission, the Federal Trade Commission, and ether Federal agencies and State reguiators™); 1022{(cH oK)
{providing aceess £o Burean examination reports for “a prudential regulator, a State regulator, or any other Federal
agency having jurisdiction”); $022{c)(7¥C) {the Burean shall consult with State agencies™y; 1024(b}3) and
1025¢b)(2) €“the Bureau shall coordinute 13 supervisory activities with the supervisory activitics conducted by
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indeed, in its recent ANPR on debt collection, the Bureaun recognized this state role in explaining
that if was interested in receiving comments cencerning “how proposed niles conid protect
consumers in debt collection Litigation without adversely affecting the traditional role of the
States in overseeing the administration and operation of their court systenms and without
imposing undue or unnecessary costs on the debt coliection ;,3.r0cess.""]'8 The Bureau also
developed a set of draft court rales on debt collection litigation, drawn directly from provisions
already adopted by various states, and provided technical assistance on them to state reguiators
and officials who requested it

On June 6, the Busreau and the Federal Trade Commission jointly hosied a roundtabie entitled
“Life of a Debt; Data Integrity in Debt Collection.”"” The roundtable included representatives
from industry, consumer advocacy groups, and state and federal officials. In addition, the
Bureau’s Office of Supervision, Enforcement, and Fair Lending inferact regularly with their state
counterparts on confidential supervisory or enforcement matters related o the debt collection
industry. When requested, the Bureau has provided technical assistance, inciuding copies of
draft court rules denved from current state laws and court rules, to state regulators and officials
that have junsdiction over debt collectors™ activities and have or are considering changing their
statutes, reguiations, and rules applicable to debt collection Jitigation.

4. Under the Ability-to-Repay rule schednied to go into effect on January 10, 2014, one way a
mortgage loan can meet the requirements necessary to be classified as a "qualified mertgage”
1 for the loan o be eligible for purchase by Fannie Mae or Freddie Mac. As I understand if,
both of the GSEs require loans to be underwritten using a specific credit score, despite the
fact that there are other newer competing scores in the marketplace, Consumers and
investors couid be better served if the GSEs fostered a competitive credit scoring
marketplace and that competition led to more predictive scorcs. What are vour thoughts on
allowing a more competitive credit scoring market for loans intended to be sold to the GSEs?

Response
‘The Federal Housing Finance Agency (FHFA) and the governmeni-sponsored enterprises

{GSEs) make dectsions about the types of credit scores that the GSEs will accept. im making
these determinations, the agencies evaluate the predictiveness of different scoring models amd the

pradential regulators and the State bank regalatory anthorities”™ ) 1023(eX2) (“The Burean shall pursue arrangements
and apreements with State bank supervisors™); 10d2{b)(1} {"1 State attorney general or State regulator shafl simely
provide a copy of the complete complaint 1o be Ried and writlen notice describing such action or proceeding o the
Bureaw™)y; and 1342{c} {"The Borezu shall. . .provide puidance in order to further coordinate actions with the State
attomeys general and other regulators™).

** Burean of Consumer Financial Protection, “Debt Collection ¢ Regulation Fi; Advance Notice of Proposed
Rulemaking, 78 Fed. Reg. 67848, 67877 (Nov. 12, 2013,

" hitp:#fwww.conswnerfinance. govine wsroonyste ve -antonakes-remarks-at-life-of-a-debt-data-inteprity-in-debt-
collecton/
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relative merits of allowing muitiple scores. While one might expect allowing lenders to use
muitiple credit scores would promote a more competitive and dynamic marketplace for credit
scoring, other considerations such as the potential for adverse selection if lenders are aliowed to
choose among multiple scores are important considerations that need to be taken into account
when determining which or how many scores to allow. The FHFA and GSEs are better
positioned to answer questions about these tradeoffs, particularly given their more
comprehensive access 1o a historical record of mortgage borrower characteristics, loan
performance, and credii scores.

1t is also worth noting that utilizing GSE eligibiiity in order to obtain qualified mortgage status
for a2 mortgage loan is a temporary provision (expinng at the earlier of 7 years after the rule’s
effective date of January 10, 2014, ot when the GSEs are no Ionger under the conservatorship of
FHFA} and is also only one option for obtaining eligibility. Under our permanent “geseral
definition” of qualified mortgage, credit score is not a factor at all in determining qualified
mortgage status,



“The Semi-Annual Report of the Consumer Financial Protection Bureau
House Commitiee on Financial Services Hearing
January 28, 2014

Questions for the Record Submitted by Chairman Jeb Hensarling:

Hensarling 1:

Director Cordray, page 39 of the Bureau’s Financial Report for Fiscal Year 2013, released
December 16, 2013, disclosed that the Burezu has entered into an “interagency agreement
between the General Services Administration, .10 provide for services related to the planned
renovation of CFPB’s Headquarters office space located in Washington, D.C.” Additionally, on
December 19, 2013, the Bureau released its “CFO update report for the fourth quarter of fiscal
year 2013, the [igst page of which disclosed that Bureau obligations made during the fourth
quarter included:

“$145. 1 million to the General Services Admimstration to provide for a range of
services refated to the renovation of CFPB’s headquarters building. In addition to
the actual renovation of both the mterior and exterior of the building, services also
include project management, coniract managenent, environmental management,
construction oversight and administration, and other technical services.”

a. Please produce a copy of the interagency agreement that the Bureau has entered into
with the GSA regarding the Bureau’s planned renovation, Please produce copies of
all renovation-related documents the Bureau has filed with the National Capital
Planning Commission and U.5. Commission on Fine Arts,

Response:

Attached are the following documents:

“CFA Concept Submission,” January 2, 2014,

“NCPC Praject Plans Preliminary Submission,” January 3, 2014,

o  “NCPC Project Plans Preliminary Submission, Part E: Appendix, Revised.” Jannary 3,
2014,

o  Memorandum of Understanding between the Consumer Financial Proteciion Bureau and
U.S. General Services Administration Nafional Capital Region, October 18, 2013, and

» Reimbursable Work Autherization No. NOS0O763. September 24, 2013.



b. When do you plan to file the Bureau’s final plans with the INational Capital Planning
Commission?

Response:

The final design documents will be filed with the National Capital Planning Commission upon
completion of the Design/Build-Bridging general contractor’s ereation of the [inal construction
documents. At this time, we expect this {o occur in early 2015.

Hensarling 2:

The Occupancy Agreement befween the Otfice of the Comptroller of the Currency {OCC) and
the Bureau was signed on February {7, 2012, the month foliowing your recess appointment as
Director of the Bureau, which occurred on January 4, 2012, Yet in yvour testimony, you stated
“That was an agreemen{ signed before | became director,” Were yon mistaken about the date
upon which the Qccupancy Agreement was signed, or were you indicating that the circumstances
of your recess appointment did not yet endow you with the legal authority to act as the Director
of the Bureau?

Response:

As a point of clanfication, 1 took the question asked to refer to the interim agreement with the
OCC to occupy the 1700 G Street, NW building. That Interapency Apreement was signed on
Tuly 21, 2011, before | hecame Director of the Consumer Financial Protection Bureau {Bureauy,
and represented our first commitment to this building. The current Occupancy Agreement with
the OCC was signed on February 17, 2012, after my appointment as Director of the Bureau on
January 4 of the same vear,

Hensarling 3:

The Occupancy Agreement between the QOCC and the Bureau provides that “The CFPB wili be
responsihie for the cost of any improvenients it may make fo the Premises™ and “The CFPB
bears the responsibility Tor the cost of operation, maintenance, repair of the space as well as the
capital improvemest cost of replacement of all base building structures and systems necessary to
keep the building structures and systems in good maintenance and repair.” Why would you
agree {o these contract terms for a butlding the Bureau does not own?

Response:

The Consumer Financial Protection Burean {(Bureau) reviewed two oniside reports in connection
with this Occupancy Agreement. The first wag a valuation by Ernst & Young for the Office of
the Comptroller of the Currency entitled, “Office of the Comptroller of the Currency: 1700 G
Street NW as of 1 February 2011 Valuation for internal-decision making purposes.” This
document estimated a fease rate {or the buiiding m as-is condition with no improvements paid for
by the owrner, of $29.75 to $38.00 per square foot. The second report, by Gensler for the Office
of Thrift Supervision {OTS) in 2010, compared three renovation scenarios estimated at $67
miilion, $86 million, and $107 million respectively. Based on these independent reports, the
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terms of the Occupancy Agreement contemplated the condition of the building as well as the
estimated cost to renovate the building.

Hensarling 4;

In your testimony, you described your headquarters building as a “tough building,” a
“deteriorated building” and a “classic white elephant” that “must have been used pretty heavily.”
You further stated that “If I were a consumer § would be complaining a lot about the buiiding if |
owned it.”

a. Ihd you have any inspection or appraisal reports or other information avaiiabie to
you at the time you committed the Bureau to its long-tenm Occupancy Agreement
with the OCC that would have given you an indication of the condition of the
buiiding? H so, please produce dated copies of any such documents,

b. H not, why did you not conduct due diligence on the condition of the buiiding
before committing the Bureau o an investment of over $236 million in total
annual rent payments over the Occupancy Agreement’s 20-year term?

Response:
See response to Question 3. Attached are the following documents:
» Gensier, et al. Report, “Otfice of Thrift Supervision Building Evaluation,” June 2010,
» Gensler, et al. Report, “Office of Thrift Supervision Building Evaluation Final Report,”
June 2010, and
e Emst & Young, "Office of the Compiroller of the Currency: 1700 G Street NW as of 1

February 2011 Valuation for internai-decision making purposes.”

Hensarling 5:
Regarding the Bureau’s Occupancy Agreement with the OCC:

a. Which specific Bureau employees were responsible for negotiating and approving the
Bureau’s Occupancy Agreement with the OCC?

Response:
The negotiation of the Occupancy Agreenient with the OCC was led by then-Chief Operating
Otficer Catherine West, with the support of staff from across the Consumer Financial Protection

Bureau and the Department of the Treasury,

h. Does the buck stop with you or were other Treasury or Bureau employees also
responsibie Tor coninitting the Bureau to this Occupancy Agreement?

Response:

As the Director of the Consumer Financial Protection Bureau (Bureau), I am responsible for final
Burcau agreements.



Hensarling 6:

According to an audit report released by the Treasury Department’s Office of the Inspector
General on December 20, 2013, the OCC engaged a private censulting firm in 2011 to perform a
study to value the building at 1700 G Street, NW for sale and reatal purposes. The Treasury 1G
report further states that:

“The study valued the building at approximately $153.7 million. At the time of
the study, OCL knew that CFPB was willing to accupy the entire building under
triple-net vent terms, which requires the lessec to pay for net real estate taxes on
the leased asset, net building insurance, and net common area mamntenasice. The
results of the study found that the net present value of renting the property under a
triple net rent coniract for 10 years slightly exceeded the net present vaiue of
seiling the building.”

This IG report would seem to indicate that the Bureau’s willingness to enter into lease terms
favorable to the OCC induced the OCC to rent the building to the Bureau rather than seli it to
another party. Do you agree or disagree with the Treasury 1G’s characterization of these events?
Response:
‘The Consumer Financial Protection Burean has not drawn any inferences from the Treasury
Department’s Inspector General's report and {akes the {actual statements in the report at face
value.
Hensarling 7:
The study referenced in the Treasury IG report was conducted by Emst & Young and compieted
on February 4, 201 1.

a. Which individaal served as the leader or acting Director of the Bureau on this date?

Response:

On February 4, 2011, Elizabeth Warren was the Special Advisor to the Secretary of the Treasury
o1i the Consvmer Financial Protection Bureau.

b. Which Bureau or Treasury employee{s) negotiated or communicated with the OCC
on behalf of the Bureau regarding lease terms during this time period?
Respanse:
The negotiation of the Occupancy Agreenient with the OCC was led by then-Chief Operating

Officer Catherine West, with the support of staff from acress the Bureau and the Depariment of
the Treasury.



Hensarling 8:

In your testimoeny regarding the Bureaw’s decision fo fease the OCC building at 1700 G Street,
NW, vou indicated that “we worked with GSA te try to understand what space was available in
Washmgton, D.C., and there’s very limted space for an agency with ever a thousand
employees.” You also stated that “we looked around at surrounding areas as well.” Please
provide this Committee with copies of all documents prepared by the Bureau, the General
Services Administration or any private contractor or consuitant pnor to Febroary 17, 2012 that
reference or evaluate the Bureai’s commerciai real estate lease or purchase opportunities.

Response:
As a point of clarification, 1n my testimony, which you reference, I was discussing the Consumer
Financial Protection Bureau’s {Bureas) search for space to occupy during the renovations of the

butiding at 1700 G Street NW.

{n regards fo the documents requested, the Bureau has not, to date, found documents that can be
responsive {6 this request.

Hensarling 9;

In your testimony regarding the Bureau’s plansed renovation of the OCC building at 1700 G
Street, NW, you indicated that “We're going to have to vacate the building while this is poing
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on.
a. When will the Bureau reiocate its first employee from the headquarters building?
Kesponse:

At this fime, we anticipate that the [irst group of employees will move trom the Consumer
Financial Protection Bureau {Bureau} headquarters building at 1700 G Street NW, in May 2014,

b. How many total employees will be reassigned to another office location while the
building at 1700 (G Street NW is under renovation?

Response:
Approximately 950 employees and contractors will move mto temporary space,
c.  Will all impacted employees be reassigned 10 a new focation on a rolling basis or all
at once?

Respanse:

Employees will move on a volling basis in waves of approximately 180-250, depending on the
size of each work group.



d. How long will CFPB employees currently working at 1700 G Strect, NW be
reassigned to a temporary location?

Response:

At this time, we anticipate that employees will remain at the temporary space until the summer
of 2017.

e. What will be the fotal costs of vacating the building and renting an alternate facility?
Response:
Based on the drali version ol the Occupancy Agreement for 1273 First Street NE. the cost of
renting temporary space in the first year was estimated at $31.73 per square foot, which includes
base rent, operating expenses, real estate taxes, and the Public Building Service (PBS) fee. The
Bureau recently awarded a contract to a company to provide inoving and storage services for an
amount just under $400,000.

£, What alternate office location has been selected for vacated employees?

Response:

The Bureau wiil be using a vacant building under lease to the General Service Adnunistration
(GSA). Itislocated at 1275 First Street, NE.

g. When was the contract for an alternate office location signed?
Response:

A draft version of the Occupancy Agreement was executed on March ¥, 2013, The final version
has not been signed.

h. Please provide us with a copy of these {ease agreement.

Response:

Attached is the draft version of the Occupancy Agreement dated March 8, 2013, The final
version has not been signed.



i.  How many square feet of office space will be occupied by the Burean and at what
cost?

Response:

During the renovation, the Bureau will occupy approximately 306,000 rentable square feet at
1275 First Street NE. Based on the draft version of the Occupancy Agreement for 1275 First
Street NE, the cost for this space in the first year was estimated at $31.73 per square foot, which
includes base rent, operating expenses, real estate taxes, and the Pubiic Building Service (FBS)
fee. The Burcau will also retamn approximately 72,00€) rentable square [eet 1n 1625 Eye Street at
a cost of $40.56 per square foot through March 31, 2014, increasing to $42.18 per square foot on
April 1, 2014,

J. Please provide this Committee with all relevant details and documenis substantiating
your responses to these quesiions.

Response:

In response to Questioms 9¢a), 9(b}, 9(c}, and 9(d}. the Bureau’s relocation timeline 1s attached.
Regarding Question 9{e), the Burean recently awarded a contract {0 a company to provide
moving and storage services for an amount just under $400.000, and that contract 1s attached.
And responses to Questions 9(f}, 9(g}, and 9(} contain information that can be found in the draft
version of the Qccupancy Agreement dated March §, 2013, provided in response to Question
(h).

Hensarling 10:
Piease provide this Committee with copies of the Bureau’s contract(s), including al}
amendments, with the architecture firm Skidmore, Owings & Merriit LLP.

Response:
Attached are (he following contracts:

o CFP-12-D-00011 MOD 0}

o (CFP-12-D-00011 SOM Task Order 0003 Mod 3
o (CFP-12-D-00011 Task Order 0061 Mod 1

e CFP-12-D-000%1 Task Order 0061 Mod 2

o CFP-12-D-00011 Task Order 000 Mod 3

» CFP-i2-D-30011 Task Order 0001 Mod 4

o CFP-12-D-00011 Task Order (003 Mod 001
o  CFP-12-D-00011 Task Order 0003 Mod 002
o (CFP-{2-D-00011 TO 002 MOD 00}

» CFP-12-D-00011 TO 002 MOD (32

e CFP-12-D-00011, TO 603 MOD 004

e Task Order 061 SOM

» SOM IDIQ



¢ Task Order (K)2
e Task Order 00433

Hensarling 11:

Piease provide this Committes with copies of any documents, including but not limited to any
architectural or design plans, renderings, itlustrations, electronic files and e-miail
communications, provided {0 the Burcau by Skidmore, Owings & Merrill concerning the
renovation 1700 G Street, NW,

Response:

Attached are the following architectural and design documents representative of the Bureau's
current plans concerning the renovation of 1700 G Street NW:

o “Bridging Documents, 80% Progress Submission™

e “Bridging Documents, Design Objectives & Criteria, 80% Progress Submission,”
February 28, 2014

¢ “Bridging Documents, Drawing List & Specifications, 80% Progress Submission,”
February 28, 2614

We are in the process of trving to identify any communications that might be responsive to this
request.

Hensarling 12;
Regarding the Bureau’s planned renovations:

a. When does the Bureau expect to award a design build contract to renovate 1700 Street,
Nw?

Response:

The Consumer Financial Protection Bureau is using the General Services Admingstration (GSA}
to procure the Design/Build-Bridging general contractor. At this time, the GSA estimates that
the final award will be issued in September 2014,

b. What procirement process will be used?
Response:

The selection procedures will utilize the Best Value Tradeoff process in accordance with the
Federal Acquisition Reguiation {FAR) Part 15 and the Two-Phase Design/Build-Bridging
Procedures in FAR Part 36.3. Stage I, Request for Qualifications {RFQ), shall result in a short
list of offerors who will be invited to parficipate in Stage Il of the procuremeni. Stage 1,
Request for Proposals (RFP}, shall resuit in the selection of the Design/Build-Bridging contractor
whose offer provides the best value to the Government.



¢. When will construciion commence?
Response:

The construction will begin after the final award is 1ssued.

Hensarling 13:
During your testimony before the Commitiee on September 12, 2013, Rep. Rothtus asked you
about salary levels for Bureau empioyees, and you responded by stating:

*Again, the federal banking agencies are on a different pay scale than the GS
scale, One of the things I want to note that’s very important here — our statuie
requires us, it requires us ~ this is the law of the iand that we're bound to follow
that we are t¢ have a pay scale comparabie to that of the Federal Reserve. Last
checked on our statistics, we're one percent Jower average salary than the Federal
Reserve. So we’re complying with the law.”

2. So that the Comittee may properly compare the Bureaw’s compensation structure
with that of the Board of Governors of the Federal Reserve System, please provide a
copy of the Bureau’s salary structure, mcluding all pay classes, grades, steps, and
locality adjustments.

Response:
Attached is a document containing 2013 Consumer Financial Protection Burcau Pay Tabies,

b. Additionally, please provide a Microsoft Excel file containing Bureau employee
salary data, oreanized by the foillowing column headings:

¢  LEmployee, Fellow, Intern Name,

o Tite,

»  Pay Class,

e Pay Grade,

o [ivision,

o Office,

» Hire Daie,

e Starting Salary or Hourly Wage at Hire Date,

s Amount of any Signing Bonus Awarded,

»  Amount of any Relocation Incentive Awarded,
e Amount of any additional financial incentive awarded,
¢ Date{s) of any Raises{s} Awarded

s Amouni(s) of any Raise{s) Awarded

» Date of Promotion (if appiicable},

e New Title after Promotion (if applicable),



e New Salary or Hourly Wage after Promotion {if applicable},

o Current Annual Salary or Hourly Wage,

»  Departure Date (f applicabie),

» Annual Salary or Hourly Wage at Departure Date (if applicable),
¢ Annual Bonus awarded in 2611 {indicate calendar or fiscal year},
» Annual Bonus awarded in 2012, and

*  Annual Bonus awarded in 2613,

Response:

Attached is an updated version of an Excel file that we have previously shared with your office
ih response to past requests for salary data on Consumer Financial Protection Bureau
employees.

Hensarling 14:

The Bureau’s contract service inventory fist for FY 2013 shows that the Bureau paid Harvard
University for two different programs held in Cambridge, Massachusetts: $37,500 for a “Harvard
Law School Exccutive/Legal Education Program” and $69.000 for “registration fees for Bureau
staff memberts to attend seniofr executive seminar(s).”

a. Please produce copies of all records associated with these programs, inciuding but not
limited to any pre-solicitation requests for quotes, the quotes submitted o the Bureau
by Harvard, any contracts signed between Harvard and the Bureazu, any travel,
lodging, and meal vouchers assoctated with any Bureau empiovee, a compiete Hst of
every Bureay employee who attended either of these programs, and any matenials
provided to program participants.

Response:

These courses are off-the-shelf {OTS} programs, and are commercially available for open
enroilment by employees of Federal Government agencies, private-sector companies, and non-
profit entities. They constitute an expense, however not a traditionally contracted pursuit such ag
custom products or services to the Government, as they are OTS.

For these OTS commitments. no actual contracts exist between Harvard Law School and the
Consumer Financial Protection Bureau (Bureau), except for a single transaction of $12,500. The
original planned $37,500 was reduced to the single amount above. Similarly, no actual contracts
exist between Harvard Kennedy School of Government (HKSG) and the Bureau, except for a
Purchase Order which indicated that the Bureau budgeted funding to support "up to $69,000” if
Bureau executives and/or senior managers commiited (o these external courses, The actual
program expense consisted of three transactions of $6,900 each in 2013 {(with one of those
participants atiending in 2014}, and two more transactions at this level to date in 2014, Market
research conducted by the Bureau’s OfTice of Human Capital determined that, as compared to
iike offerings, these courses for executives and senior managers were competitively priced.



The following Bureau staff attended, or will be attending, external courses:

e  Meredith Fuchs: Attended “Leadership in Corporate Counsel,” 2013
» Edwin Chow: Attended “Strategic Management of Regulatory Enforcement Agencies.”

2013
e Paul Sanford: Attended “Strategic Management of Reguiatory Enforcement Agencies,”
2013

*  Abeshek Agarwal: Scheduled te attend *Strategic Management of Repulatory
Enforcement Agencies,” 2014

e Chris D"Angelo: Scheduled to attend “Strategic Management of Regulatory Enforcement
Agencies,” 2014

= Scott Pluta: Scheduled to attend “Strategic Managenient of Regulatory Enforcement
Agencies,” 2014

Attached are travel. lodging, and meal vouchers, where applicable, as well as course outlines, for

the “Leadership in Corporate Counsel” and “Strategic Management of Regulatory Enforeement
Agencies” programs, which include reading assignments for patticipants,

b. Why were these programs not mentioned in the Bureau’s December 2013 report on
“Growing our Human Capital,” even though the repost listed filteen other “training
and workforce development initiatives” instituted by the Bureau in 20137

Response:

These programs were inciuded in the December 2013 report, just not specifically referenced as
off-the-shelf supphiers. We also did not list by course or curticula name all of the mternal
deveiopment and training programs that we are currently building, which are referenced in the
report (.. .design, development, and production ol customized programs... ).

Retatediy, the following sections in the report refer o training and development investments:

“Section 3.2: Key Accomplishmenis” includes reference to:
“Offering increased quantity and scope of leamning programs for employees and leaders.”’

Also, “Section 3.3: Fature Action liems” includes reference to:

“Procurement ol off-the-shelt programs, supplemented by the design, development, and
production of custornized programs, incorporating oniine references and resources {all as
appropriate).”?

c. Why did youn select Harvard to provide this program?

" Growing our Human Capital: Human Capital Annual Report to Congress, Consumer Financial
Protection Burean, Jan. 13, 2014, p 16, available at

hitp:/iles consumerfinance sov/H201312 repon_annual-human-capital-report-to-coneress. pdf
3

= Id. at 20.




Response:

The selected programs met the specific needs and aims of the Consumer Financial Protection
Buoreau feaders’ roles and development goals. The Harvard Law course, “Leadership in
Corporate Counsel.” was taken by our General Counsel, and balances legal conlent and slrategic
leadership topics, both of which constitute critical content for her role. The Harvard Kennedy
School of Government course, “Strategic Management of Regulatory Enforcement Agencies,”
focuses specifically on management challenges within reguiatory agencices and among
government leaders in building a cohesive organization with diverse functional responsibiiities
and risks.

d. There are many nationaily-recognized Universities in the greater DC area with similar
capahilities, the selection of which would have minimized travel expenses. Did you
not consider these universities to provide the programs for your senior employees?
Why was it necessary (o sead your seaior empioyees to Cambridge, MA to receive
this training?

Response:

While there are strong, nationally-recognized universities in the Washington D.C. area, these
courses were selected to address specific leadership development areas, which were not covered
in the same way by programs found in the area. These courses mes the needs of our General
Counsel and Bureau leaders focusing on supervisory and cnforcement activities af that tsme. The
Harvard Kennedy School of Government, in particuiar, offers a blend of strategic leadership,
public-sector focns, and the specificiiy of regulatery and enforcement fopic areas, which were
not found to be fully combined in other programs’ courses. Additionally, these courses were
concenirated residential programs over just a few days, as compared o other programs that take
place over several weeks, which even if local can require a significant time commitment. Lastly,
the fees included in these courses inciude course materials, accomenodations, and meals;
therefore incremental fravel expenses were expected to be minimal,

e.  Why was this senitnar not heid at the Burcau’s headquarters instead of 1 Camnbridge,
MA?

Response:

These courses are considered off-the-shelf and comniercially available to ali government
leaders. More critically, the interactions between leaders in the program from a variety of
regulatory agencies are a key compeoneni of the case method leamning model employed by the
Harvard Kennedy School of Government. This learning model exposes participants to the
different perspectives of leaders from agencies cther than the Bureau. As there were only a
couple of Bureaw attendees planned for 2013 and 2014 to date, hosting a seninar for the smail
nuniber of Bureau leaders at headquarters would not facilitate a stmilarly full and diverse class
discussion.



£. How much money would have been saved if the Burean had hosted this program
rather than sending 3ts employees to Harvard?

Response:

While we did not request that Harvard provide us with a supplier quote for a custom, on-site,
development course, we understood that if the senior leaders engaged in the course found it
valuabie there would be future opportunities to evaluate more widespread fraining opportumities
on-site in Washington, D.C.

Hensarling 15;

On May 28, 2013, the CPFB puhiished a pre-solicitation notice 1o solicit quotes for “various
Senior/Executive Manager workshops similar to the Harvard Kennedy School of Government
programs.”

a. Was this the pre-solicitation notice that resulted in the awards and programs
referenced in guestion 14 above?

Response:

‘This pre-solicitation notice referred to the two Harvard Kennedy School of Government (HKSG)
programs that the Human Capital team considered for execative education opportunities.

b. How many quotes did the Burcau receive?
Response:

Research of commercial pricing was conducted prior to the purchase order award, which
inciuded a comparison of executive education course programs from known providers. This was
to ensure fair value would ultimately be ohtained for the educational services provided. HKSG,
once determined as offering best value, teceived a purchase order from the Consumer Financial
Protection Burean in order to provide the executive education on an as-needed basis at set
pricing, up to a financial ceiling of $69,600. A formal guote was not received, as commercial
off-the-shelf pricing and course descniptions were publically availabie from all firms considered.

e Willi a pre-solicitation notice phrased in this way, 1t would appear that the Bureau’s
selection of Harvard’s quotes was a foregone conclusion, was # not?

Response:

The Burean would have selected a comparable, lower-priced option if one had been

available. As noted above, a research comparison revealed that HKSG was the best-valued
opiion when compared to similar offerings by other universities. Additionally, the pre-
solcrtation notice was posted with the intent {o solicit additional vendors regarding their inferest
i providing executive education similar to HKSG.
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Hensarling 16:

The Bureau’s contract service inventory hists for FY 2012 and FY 2013 list a number of contracts
the Bureau has awarded to companies for “paid search marketing services.” Please produce
copies of any such contracis, including but not {imited io the coniracts associated with the
following awards,

e 5122513 paid to Fleishman-Hillard, inc. on 3/16/2012;

s 594,692 paid to PCG Enterprises on 6/8/2012;

» 5237, 300 paid to Digital Firefly Marketing on 8/21/2012; and
e $280,637 paid to Fleishman-Hiltard, Inc. on 6/14/2013.

Kesponse:
Antached are the followimg contracts, respectively:

»  (CFP-12-K-00007
e CFP-12-C-0005

o CFP-12-C-00003
o  CFP-13-K-00021

Hensarling 17:

The Bureau’s contract service inventory lists for FY 2012 and FY 2013 list a number of contracts
the Burcau has awarded to a company named IDEQ, LLC for “branding services.” Please
produce copies of any contracts awarded to any company for “branding services,” including
copies of all contracts awarded to IDEQ, LLC,

Response:
Attached are the following contracis:

e TPDCI'PBPA110006, Order G001
» TPDCFPBPA1100G6, Order G002
» TPDCFPBPA 110066, Order 0003
e  TPDCFPBPA110006, Order 0004
o TPDCFPBPA11004G6, Order G003
o TPDCEPBPAT10006

e CFP-14-Z-00001, Order 0001

e  CFP-14-Z-00001

Piease note that the awards of CFP-14-Z-00001, Order 0001 {Blanket Purchasing Agreement)
and CFP-14-Z-00001 (underiying task order) were made (o IDEQ, L.1.C, but are not for branding
services. They are for assisting the Consumer Financial Protection Bureau in implementing
statatory requirements telated to developing and implementing mitiatives intended to educate



and empower consumers to make better informed decisions; and responding to consumer
complaints regarding consumer financial products or services.

Hensarling 18:
Please produce copies of any contracis awarded to GMMB, Inc., the Corporation [or Enterprise
Development, and the National Consumer Law Center.

Response:
Attached are the following contracts awarded 10 GMMB, Inc.

o CFP-13-Z-00006, Order 0001
o CFP-13-Z-00006, Order 0662
e« (CFP-13-Z-000006, Order 0003
¢  CFP-13-Z-00006, Order 0004
»  (CFP-13-2-00006

Attached are the following contracts awarded to the Corporation for Enterprise Developnient:

e  CFP-12-Z-00019, Order 0061
s  CFP-12-P-00008
o CFP-12-Z-08019, Order 0002
s  CFP-12-Z-00019

Attached arc the following contracts awarded to the National Consumer Law Center:

o  CFP-12-P-00003
o CFP-12-P-00012
e CFP-12-P-80006
e  TPDCFPI3C0004

Hensarling 19:

Section 1017(d}2) of the Dodd-Frank Act provides that amounts deposited in the Bureau’s
Consumer Financial Civil Penalty Fund may he used only for “payments to the victims of
activities for which civil penalties have been imposed™ or “for the purpose of consumer
education and financial literacy programs.” However, page 25 of the Bureau’s Fiscal Year 2613
Financial Report discusses the Bureau’s Civil Penalty Fund and states that 1 Peried 1, “$1.6
miilion was set aside for any administrative costs.”

a. What is the legal authority upon which the Bureau relied for using funds m the Civil
Penaity Fund for “any administrative cosis™7



Response:

Under well-established fiscal law p}’mcip].r;:s3 , an agency may use [unds for adniinistrative
expenses refated o the purpose for which the funds were made available.

b. Please provide a full accounting of ali administrative costs incurred specifically
refated (o the Civil Penalty Fund.

Response;

As of March 31, 2014, §10,811.26 in administraiive expenses was inveiced to and paid from the
Civil Penaliy Fund, Of the $10,811.26, $10,661.26 relates to the Payday Loan Debt Solution,
Inc. case and $150.00 relates o the Gordon, et al. case.

¢. Please indicate whether the administrative costs will solely be used for purposes of
the Civil Penalty Fund.

Response:

Fusnds set aside from the Civil Penalty Fund for administrative expenses are used only for the
administrative costs of hiring third-party administrators to distribute Civil Penaity Fund
payments to victims.

Hensarling 20:

On a subpage of the Bureau’s website entitled “Doing Business With Us,” the Bureau discloses
that 1t plans to build a “national database on US households’ use of consumer financial
products,” Further, the Burean discloses that it planned to solicit bids for this database in the
first quarter of Fiscal Year 2014. Please produce ali records referencing or refating to this
“national database on US households use of consumer financial products.”

Response:

The Consamer Financial Protection Bureau is not building a national database on every U.S.
household. The Bureau’s Office of Research has purchased a commercially avatiable nationally
representative survey of U.S. households’ use of consumer financial products and services from
Strategic Business Insights (SBI) {order attached). The data procured by the Bureau does not
contain any directly identifying information of respondents.

* Government Accountability Office, PRINCIPLES OF FEDERAL APPROPRIATIONS LAW 4-19-4-35
(3d ed.).



Hensarling 21:

On Apnii 24, 2013, the Bureau reieased a “White Paper™ on Payday Loans and Deposit Advance
Preducts. Page 4 of this documient states: “This white paper summarizes the inirial findings of
the CFPB’s analysis of payday foans and deposit advance.” (Emphasis added}.

a. In light of the fact that the Bureau’s White Paper only presented “initial findings,”
why does the Burean’s unified rulemaking agenda already hist “Payday Loans and
Depasit Advance Products™ in the Bureau’s “Prerule” stage of rulemaking?

Response:

As you may know, the Consumer Financial Protection Bureau {(Bureau} released additional
research on March 23, 2014, that provides detailed analysis of consumers’ use of a payday loans,
with a focus on loan sequences, the series of loans borrowers oftea take out following a new
ioan. The Bureau will continue to collect and analyze information about the payday loan market,
Subsequent findings will be reflected in any rulemaking pertaining to this markei. These
findings may be presented either through publications or presentations in advance of a
rulemaking or through information presented as part of a rulemaking itself.

b. Why is the Bureau, according to the Office of Information and Regulatory Afiairs
{OIRA}, “considering whether rules governing these products are warranted under
CFPB authonties, and if so what types of rules would be appropriate” without first
completing 1ts research and issuing a White Paper containing finalized research and
findings?

Response:

The initial findings shared in the Bureau's While Paper have led to concerns that ceriain features
of payday loans may cause harm to some consumers. The Burezaur’s deiermination as to whether
Of 1ot 1o issue rules pertaiming to payday loans — and the scope and substance of any such rules —
wiil be infornied by these and subsequent research findings and by public comiment.

¢, Will you commit to [inalizing the Bureau’s research before proposing any rule (o
regulate these products?

Response:

As a data-driven agency, the Bureau 1s committed to seeking to obtain a compreheasive
understanding of the markets for the financial services products it has the authonity to regulate,
and of how consumers experience those products. Indeed, the Dodd-Frank Wall Street Reform
and Consumer Protection Act requires the Bureau to research, analyze, and repori on
“developments in markets for consumer financial products or services,” “consumer behavior
with respect to consumer financial products or services,” and “risks o consumers in the offering
or provision of consumer financial products or services.” The Bureau conducts research and
analysis on an ongoing basis. When ongoing research and market monitoring activities by the
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Bureau identifies harm to conswmers, the Burean will use its various authoritics, including its
rulemaking autherity, as approprate, to address that harm,

d. The Bureau often cites its objective, data-driven approach to policy research and
analysis. In the name of transparency, will you immediately make all data,
methodoiogies and analysis underiying the Bureaw’s initial research and findings
available to the public for peer review?

Response:

The Bureau released additional research on March 25, 2014, that provides detailed analysis of
consumers’ use of a payday loans, with a focus on loan sequences, the series of foans borrowers
often take out following a new loan. This report provides additional discussion of various
methodological approaches that can be used to assess these data. To assure the integrity of its
supervision program, the Bureau generally does not publicly share us-aggregated information
obtained from supervised entities through the examination process.

Hensarling 22:

On December 12, 2013, the Bureau released a report entitied “Arbitration Study Preliminary
Resuits.” The Commitiee understands that the Bureau obtained information that formed the
basis of its findings by issuing orders to financial institutions to provide it with copies of their
standard-form consumer account agreements.

a. To how many financial institutions did the Bureau issue these orders?
Response:

Regarding the prevalence of arbitration clauses in consumer checking account agreements, the
Consumer Finaneial Protection Bureau {Bureau) requested that certain financial institutions
return one copy of the standard-form account agreement that they provided to consumers who
opened the instituion’s core consumer checking account product. The Bureau issued orders to
the Tollowing financial institutions (and/or, where applicabie, relevant subsidiaries), only if the
Bureau was unable to obtain current agreements via Internet searches: the 100 largest bank
holding companies or subsidiasies based on consolidated deposits jess than $250,000 {i.e. the
deposit insurance thresheld); a random sample of 150 bank holding companies or subsidiaries
not among the 140 largest; and the 50 largest credit unions based on the amount of insured
deposits, We uitimmately sent the requests to 240 holding companies or relevant subsidiaries, and
received responses from 92 percent of the recipients.

b. Why was this information collection not noticed in the Federal Register?
Response:
The Office of Management and Budget’s (OMB) regulations specifly categories of items that are

not subject to QIRA (Otfice of Information and Regulatory Aflairs/OMB review and approval
under the Paperwork Reduction Act, which include among other things, samples ot products
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{5 C.FR. 1320.3(h}2)). The Bureau’s orders werc promuigated pursuant to its authority under
Section 1322{c 4Bt} of the Dodd-Frank Wall Street Reform and Consumer Protection Act
and sought only the recipient covered-persons’ standard fonm account agreements in the same
form and format as they are provided te potential cusiomers. Accordingly, the orders are exempt
from the Paperwork Reduction Act’s requirements for notice and comment within the Federal
Register and OIRA/OMB approval,

c. Why was this coilection not first approved by the Office of Information and
Regulatory Aftairs (OIRA)Y?

Kesponse:
See response to Question 22{b}, above.
d. Why did these orders not contain a valid OMB approval number?
Response:
See response to Question 22¢b}, zbove.

e. When does the Bureau plan to release a follow-up or subsequeni study regarding
arbitration?

Response:
The Bureau cugrently anticipates completing its study in the fall of 2014.

f.  Will you make all data, methodologies, and analysis underlying this report available
to the public for peer review?

Response:

All published work will comply with the Bureau's Information Quality Guidelines, which are
published on our website at hitp://www, consumerfinance. gov/informagenguality/,

Hensarling 23:

Will you please provide the Commitiee with a current iist of every Burean emplovee or
conlractor who has access o information contained within the Bureau’s credit card database,
national mortgage database, loan-level database, and consumer credit panel?

Response;
In general, access to the Consumer Financial Protection Bureau's {Bureau} data is controlied,

and access logs to Bureay systems are kept and maintained in accordance with Bureau policy
based on National Instituie of Standards and Technolopy Special Pablication 800G-53
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Recommended Security Controls for Federal Information Systems and Organizations {(NIST SP
8U0-53) euidelines.

For security reasons, the Bureau’s Technology & Innovation (T&1) staff continnally update
access righis to these databases, and the ideatity and number of personnel with access change as
aresult. The Bureau conducts regular reviews of user access for in-house databases, including
the Credit Card Database and Consumer Credit Panel. As part of these reviews, the Bureau
verifies that all access to a given dataset has been approved by senior Bureau leadership and is of
continuing neecessity to users’ work.

As of February 2014, 20 Bureau personnel have access to the Credit Card Database for purposes
of analysis and 11 bave access o the Consumer Credit Panel for purposes of analysis. An
additional 19 members of the T&I staff have access to both databases for technical agsistance
and support. The National Mortgage database is currently under construction as a joint project
between the Bureay and the Federal Housing Finance Agency {FHFA}, and FHFA manages the
staff involved in the construction. A single member of the Burcau’s staff currently has access to
that database, solely for testing purposes. We are not familiar with your refercnce to a particular
dataset known as the “loan-level database.”

Hensarling 24:

Has any data collected as part of the Bureau’s market monitoring etforts, including data coliected
or retained in its credit card database, national mortgage database, loan-level database, and
consumer credit panel, ever ied directly or indirectly to a Bureau investigation or enforcement
action? If so, please fully describe all such instances in which this has occurred.

Response:

Teams within the Consumer Financial Protection Bureau’s (Bureau) Offices of Research and
Markets are charged with understanding consumer tinancial markets and consumer behavior,
Their work contributes to the Bureau’s evaluation of the need for consumer financial protection
regydations, supervision, or enforcement actions. The analysis of consumer financial data and
markets performed by these teams is essential to informing the work and decisions of the Bureau
as a whole.

Hensarling 25:

Does the Bureau have a memorandum of understanding (MOU) with the Financial Stability
Oversight Councii, Office of Financial Research, U.S. Department of the Treasury or Internal
Revenue Service? If so, piease provide copies of ali such memoranda to this Committee,

Response.;
The Conswmer Financial Protection Bureau (Bureau} entered into 2 Memorandum of

Understanding (MOU} with the Financial Stability Oversight Council and its members
{attached), including the Department of Treasury and the Office of Financial Research, setting
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forth the treatment of any non-publiic information shared amongst the signatories to the MOLUL
The Bureau alse has an MOU with the Department of Treasury’s Finaacial Crimes Enforcement
Network (attached) related to access to Information coliected pursuant o the Bank Secrecy Act.
The Burean dees not have an MOU with the Internal Revenue Service,

Hensarling 26:

Are you open to creating an advisory opinion process whereby lenders and other regulated
entities can petition the Bureau for an opinion on whether a proposed product or service is likely
1o be found fawful and compiiant by the Bureau? This process is used by many other reguiatory
agencies and provides greater certainty to market participants and encowrages product
innovation, which benefits consumers. In your view, could the Bureau adopt such an advisory
opinion process by rule, or 15 legislation required?

Response:

We agree that consumer-friendiy innovation and entrepreneurship is important for ensuring that
all consumers have access to fair, transpatent, and competitive consumer {inancial markets. The
Consvmer Financial Protection Bureau {Bureau) has taken steps fo encourage and facilitate such
innovation. In November 2612, the Bureau launched Project Catalyst, a program of working
together with innovators {0 make sure they have good communication to understand the
reguiatory implications of their products and to help the Bureau understand what ideas do and
don’t work for consumers. The Bureau has also impienmented a policy for authorizing companies
to test disclosures (or disclosure delivery methods} that might work better than what reguiations
currently call for. As we continue our efforts, we weicome input about how best t¢ foster
mnnovation.

Hensarling 27:

Are you open to providing the public advance notice of the release ot any enforcement bulletin
and reguiatory guidance and affording the public the chance {0 comment on any such bulletin or
guidance? Such a process could provide the public with an additional opportunity to provide the
Bureau with helptul feedback, even in instances where the Boreau is simply restating its view of
existing law and reguiations. I you do not support providing the public with this opportunity,
please articulate your reasons for opposing such a process. In your view, could the Bureau adopt
such a notice-and-comment process by rule, or is legislation required?

Response:

The Administrative Procedure Act {APA) sets out the principles by which federal agencies
engage in regulatory activity and in applicable cases calls for comments from affected parties
and the general public concerning an agency’s activity. The APA does not ipose a notice and
comment requirement for a general statement of pohicy, a non-binding informatiosnal guideline,
or an interpretive memorandum.
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We value public input in our formulation of policy, and the Consumer Financial Protection
Bureau (Bureau) engages stakeholders usiag a variety of mechanisms, ranging from informal
consuitations between mdustry and market specialists in the Bureau to published notices with a
specified comment period. The Bureau has elected o engage in notice-and-comment rofeinaking
in a number of cases that would not have bees required under the APA. In some circumstances a
formalized notice~-and-comment process is not the optimal vehicle. For exampie, in September
2013 the Bureau issued a builetin explaining the meaning of certain provisions in its morigage
servicing ruies. The Bureau issued that bulletin in response o requests from various
stakeholiders that we provide additional clarity ahout certain topics before the mortgage rules
came into effect. A notice-aad-comment process could have Laken until after institutions were
required to comply with the provisions at 1ssue, and thus could have impeded the atterapt to
provide the needed clarity.

Hensarling 28:

1 amn concemned that the Bureau is undertaking investigations that duplicate simidar efforts
undertaken by other state and federal agencies, which is an inefficient use of limited law
enforcement resources.

a. Without revealing the identity of any company under current investigation, please
state the number of Bureau investigations cusrently underway in which another state
or federal agency is conducting an mvestigation of the same company or of the same
or similar activigies.

b. Please state the percentage of Burcau investigations in which another state or federal
agency issued a subpoena, civil investigative demand, or otherwise obtained
information from the same company being mvestigated before the Burcao did so?

¢. Finally, 1s the Burcau currently investigating any company that is not cusrently
considered 1o be a financial services company? If so, piease describe the products or
servives provided by any such company and the legal basis for the Bureau’s authority
to investigate such companies.

Kesponse:

Coordination and collaboration with our faw enforcement counterparts on both the state and
federal level 15 a high pnonty for us. The Consumer Financial Protection Bureau {(Burcau) is
cominitied to working with law enforcement partners for many reasons. Strong lines of
communication ensure that we are aware of emerging harm to conssimers and that we address
these issues in a timely and appropriate fashion. In addition, effective coordination and
coliaboration helps us avoid duphication of efforts. In some cases, this coordmation 1s directed
by statute or Memorandum of Understanding (MOUJ}, but it is, in all cases, the type of good
government we sirive fo practice. With partners such as the states and the Federal Trade
Commission (FTC), the Bureau seeks o avord duphication of efforts, and has entered nto several
interagency agreements that reflect this objective. The Bureau also works closely with
prudential regulator partners to avoid duplication and burden. The [act of our investigating the
same entity as a law enforcement pariner does not itself reflect inefficiency; indeed it often



represents these coordinated efforts. In fiscal year 2013, the Bureau shared and reeeived
information with state and/or federal law enforcement partness in 80 matters,

The Burean’s enfercement authority i3 not himifed to solely financial services companies. As

appropriate, the Bureau may investigate other types of persons” possible violations of the laws
the Bureim enforces.
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Questions for the Record Submitted by Representative Bill Huizenga:

Huizenga 1:

On January 14, 2014, the Financial Services Subcommittee on Financial Institntions and
Consumer Credit held a hearing on the recently enacted Ability to Repay rule and its Qualified
Mortgage (QM) definition.

In testimony, Bill Emerson, the Vice Chairman of the Mortgage Bankers Association (MBA) and
CEO of Quicken [.oans, which is headquartered in my home state of Michigan, miade z series of
recommendations for haw the CFPB could improve the Ability to Repay rude so 1t better serves
consumers and promotes the vibrant flow of safe and affordable mortgage credit. Amiong MBA's
recommendations are increasing the threshold for smaller balance loans, establishing a “right o
cure” caiculation errors and other processing mistakes, providing betler written guidance, and
raising the APOR tolerances.

T understand the CFPB is considering making adjustments to the Ability to Repay rule later this
vear.

2. What is the Bureau’s timeframe for publishing amendinents to the Ability to Repay
{APR/QM} rule?

Response:

The Consunser Financial Protection Burean (Bureau) is considering various issues for possible
rilemaking during calendar year 2014, including under the Ability-To-Repay {ATR/Qualified
Mostgage (QM) rule. Some 1ssues may be addressed more guickly, erther because we recognize
that they are niore urgent or because they are easier and more straightforward fo address than
others - or in some cases both. Accordingly, the Bureaun may condoct more than one rulemaking
process in 2014 with different timelines for each.

b. 1Is the CFPB considering revising the “poinis and fee” threshold for smakier loans?
Currently, loans with a balance of less than $100,000 are able to qualify as QM loans
with higher “poinis and fees,” ranging from 3 percent to as high as 8 percent for the
smallest loans. Wonld you agree that setting the defimition closer to the national
average of $219,000 would improve aceess to credit for low- and moderate-inceme
Americans?

Response:

The Dedd-Frank Wail Street Reform and Consumer Protection Act {Dodd-Frank Act)
established the basic three percent points and fees limit for qualified mortgages (QM), but it also
required the Bureau o prescribe rules adjusting this limit to permit Ienders that extend smalles
ioans to meet the QM requitements. Prior to the transfer of its consumer financial protection
functions to the Bureau, the Board of Governors of the Federal Reserve System {Board) initially
proposed the smaller ioan Himit as $75.000. In response to comments on the Board’s proposal,
the Bureau raised the smatler loan {imit o $100,000. } was estimated that this increase would

24



doubie the percentage of loans eligible for the adjusted limit from approximately 10 percent to
20 percent. This resulted in a substantial increase in loans cligible for an adjusted Hmit while
stifl giving deference to the statutory nonn for most loans. The Bureau is monitoring the market
for evidence ahont the effect of the mile on consumers, inciuding any impact ¢n their access o
credit.

c. ls the CFPB considering providing lenders with the ability to “cure” mortgages that
were intended to be QMs but, through a calculation error or other processing miistake,
did not fit into the strict definition? Without such a procedure, lenders will tend to
avoid transactions at the bouadaries of QM — an outcome at odds with your stated
goais for the new ruie.

Response:

The Bureau has heard this concern from creditors and is thinking carefuily about the different
types of issues that may anse with regard to different types of errors and different types of
thresholds under the Qualified Mortgage {QM} definition. For example, the types of errors that
may occur and the types of correction mechanisms — if any — that night be appropriate could be
different for the limif on points and fees than for the threshold for debt-to-income ratio that
applies to certain types of QMs. The Bureau wants {0 be sensitive to consumers’ interests in
assessing any cure mechanism, as well as how to maintain strong compliance incentives. We
realize that creditors and secondary market actors may have different concerns. In light of the
complexity of the issues, we expect to be inviting public comnient soon.

. Is the CFPB considenng establishing a better process for the provision of written
guidance? In his testiznony, Mr. Emerson noted that the absence of timely,
authoritative written guidance has resulted in industry confusion and understandable
reluctance to offer consumers certain beneficial loan [eatures such as bona fide
discount points that help them reduce their interest rate and monthly payment.

Response:

The Bureau provided the mortgage industry with an extraordinary level of implementation
support and guidance, through the anspices of a major initiative dedicated to just that purpose,
during calendar year 2013. This included several rounds of written clarifications, amendments,
and guidance. The Bureau undertook that initiative because we recognize that, without timely
and smooth implementation of new ruies, those rules do not deliver to consumers the intended
benefits and protections. Accordingly, assistance to industry in interpreting and implementing
our rules has been and remains a high priority for the Bureau. In performing this function, we
must be carefui to balance legal requirements and practical considerations; there is often a trade-
off between the speed and the reliability of answers provided. A notice and comment process
provides all stakeholders an opportunity to weigh in on compiex issues. The Bureau continues to
examine our experiences in providing industry implementation support, while also remaining
mindful of our obligations under the Administrative Procedure Act, and expect to apply any



lessons fearned in implementation of additional rulemakings, such as the integrated federal
mortgage disclosure forms tequired by the Dodd-Frank Act.

e. Isthe CFPB considering raising the APOR/APR threshoids fo qualify as QM safe
harbor loans? Only mortgages where the APR 15 less than 150 basis points over the
applicable henchmark APOR qualify. Increasing the spread to 200-250 basis points
would extend QM loans to a greater number of borrowers, satisfying their credit
needs with sustainable and affordabie loans.

Response:;

As a point of clarification, when a {first lien} loan’s annual percentage rate (APR} exceeds the
applicable average prime offer rale (APOR) by 130 hasis points it does not antomatically hecome
non-QM. If it meets the criteria for a QM, the loan reniains a QM but is subject to the rebuttable
presumption of compliance with ability-to-repay requirements under the Dodd-Frank Act and
Bureau reguiations rather than being subject to a safe harbor that attends a QM with lower
overall loan pricing. The consumer’s ability to rebut that presumption is limited to a showing,
based on information of which the ceeditor was aware, that the creditor left msufTicient residual
income to meet daily living expenses after making the scheduied mortgage payments. We
believe this approach strikes the right balance. We continue {o monitor the eifects of the rules on
the market and we remain open, as always, (o new empincal information,
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Questions for the Record Submitted by Representative Mick Mulvaney:

Mulvaney 1;

A recent report issued by the Philadelphia Federal Reserve Bank under its Working Paper Series
found that stricter regulation of third-party collectors is associated with creditors extending fewer
Iines of credit and reducing the aniount of credit offered — ail of which uitimately harms
consumers. The report concluded that “financial regulation that institutes strong consumer
protection must be balanced with creditor rights 1n order for the fatter to extend consumer credit
in the first place.” As the Bureau engages m its rulemaking on the debt collection indusoy, how
will you ensure that there is balance between sirong consumer protection and creditor rights?

Kesponse:

The Consumer Financial Protection Bureau (Bureau) has been considering and wili continue to
consider the potential costs to industry {including creditors} of any debt collection rule that may
develop. Section 1022(b}2) of the Dodd-Frank Wall Street Reform and Consumer Protection
Actrequires that the Bureau consider the potential henefits and costs of its rules to consuniers
and indusiry, inciuding the potential reduction of access by consumers to consumer financial
products or services {such as credit) resuiting from any such rules. In addifion, the Paperwork
Reduction Act requires that the Bureaun obtain Office of Managenient and Budget {OMB}
approval for information coliections, a debt coflection rule. To obtain such approval, the Bureau
would have to justify its coliections of information by, among other things, estabiishing the need
and intended use of the information, estimating the burden the collection will impose on those
subject to the proposed rules, and showing that the collection is the least burdensome way {6
gather the information. The Reguiatory Iexibility Act further requires the Bureau to conduet
certain analyses regarding the impact of its rules on small businesses. All of these iegal
reguirements ensuse that the Bureau will consider the costs of debt collection rules, includimg
their effects on creditors, as part of the process of developing rules.

The Burcau has already bepun soliciting and considering information about the potential costs,
benefits, and impacts of regulation in the debt coliection area. In November 2013, the Bureau
published an Advanced Notice of Proposed Rulemaking {ANPR} relating to debt coliection. The
ANPR posed many questions about the costs of possible restrictions and linutations on debt
collection and solicited information from stakehelders, inciuding debt coliectors and creditors,
describing and documenting the potential costs associated with various proposals. The deadiine
for public comments in response to the ANPR was February 28, 2014, and the Bureau received
many detailed responsive industry comments. The Bureau is also compiling and considering
available enipirical research that may bear on the costs and eftects of proposed debt collection
rules. In particular, economists in the Bureau’s Office of Research have closely reviewed the
Philadeiphia Federal Reserve Bank Working Paper referenced in your question and have
discussed with its author his analysis, findings, and conclusions.

Mulvaney 2:
In response o a question from Rep. Meeks about the importance of ensuring access to small-
doiiar credit, you mentioned several different products, inciuding payday leans and “certain
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types of instaliment loans.” § share your understanding that smali-dollar lending serves an
important function for many borrowers, especially those who may not utilize {raditional banking
services, and hope the Bureau will work to ensure the continued viability and availability of
these products.

You indicated that the Bureau plans {0 “move zhead with making some policy judgments and
regulations in this area.” As you do so, please provide to me:

a. The Bureau’s definition of “installment loan” and how the Bureau is distinguishing
between the different types of instaliment {oans that you referred to durisng the
heansng.

Response:

An instadiment ioan is repaid over the term of the foan through a fixed number of periodic
payments. The Consunier Financial Protection Bureau {Bureau) recognizes that there are a
variety of different installment Joans. For example, instaliment loans may be secured or
unsecured, may vary 1a length, and may be used for a vartety of different purposes, mcluding
asset purchases or mecting short-term expenses.

b. The features of instaliment loans that, in the opinion of the Bureaw, provide value to
consumers.

Response:

Installment toans may benelit consumers by aliowing then: to borrow money and repay over time
consistent with their budgetary needs and preferences.

¢. The features of instaiiment loans that are of concern to the Bureau.
Response:

The Bureau continues to research and monitor the market to evaluate the extent to which features
or practices associated with instaliment loans present risks of consumer harm. The Bureaw 18
concerned that, at feast with respect {0 some instaliment loans, fenders may not rigorously
underwrite the foans to determine whether consuriiers are hkely to be able to repay the loan. The
Bureau is aiso concerned that front-loaded fees and charges may create incentives for lenders to
encourage borrowers to refinance their loans, even it it would not be in the consumers” interest o
do so. In addition, the Bureau is concemed that some lenders may market add-on products, such
as credit insurance, that provide little benctit to consumers and raise the cost of borrowing.

Mulvaney 3;
In response to questions from Rep. Laetkemeyer, you emphasized that “online lenders that are
fegitimate and valid deserve protection againsi oniine lenders that are undercutiing them,
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violating the law, not complying with the same requirements that they comply with.” I appland
you for this statement, and for your recognition that “there’s a ot of online lending that is
perfectly proper and valid, and niay even cut some costs over physical, in-person lending.”

You aiso mentioned that you have been workimg with state attormeys general (o resolve issues
that arise from the complex nature of online regulation. In addition to state attorneys general, are
vou working on these issues in cooperation with the Federal Deposit Insurance Corporation or
the Department of Justice?

As the primary regulator for payday ienders, how will you ensure that recourse 15 avaisiable to
fegitimate online lenders who may have been negatively impacted by enforcement or regulations
intended to stamp out illegitimate lenders?

Response:

The Consumer Financial Protection Bureau (Bureau} works collaboratively with others in the
tederal government, mchuding the Department of Justice and the Federal Deposit Insurance
Corporation, on a variety of issues. including issues related to online lending. As the Bureau has
stated repeatedly, all lenders should be mindful of state and federal law and mnst comply with all
of the laws apphcahle to them. This is true for online Ienders, just as it is for lenders operating
out of physical storefronts. The Bureau will continue to make clear that it is committed to
addressing uniawful online lending activities and is not seeking o prevent online lenders who
comply with the law from continuing to operate.

Mulvaney 4:

The CFPB’s Aprii 2013 white paper on “Payday Loans and Deposit Advance Products” looks at
“sustained use” of payday ieans, and then states that such use “may become harmiul for
consumers when they are used to make up for chronic cash tlow shortages.”

a. Il “chronic cash flow shortages™ are the underlving probiem, it seems unlikely that
regulating “sustained use” s the sohiion. Do you agree?

Response:

The Cossumer Finascial Protection Bureau’s (Bureau) White Paper raised concerns that payday
loans couid be harmful for consumers when such loans are used to make up for chronic cash
Ttow shortages. Payday loans are unlikely {0 help consumers with persistent gaps between their
expenses and their income. Moreover, conswmers with chronic cash flow shortages are likely to
have difficulty repaying their loans without re-borrowing repeatedly. As a result, many such
consumers experience sustatned use of what are ostensibly short-term loans and thus end up
ncurring substantial costs.
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b. Isn't the potential regulation of sustained use simply another way of regulating the
cost that consumers may pay for a particular financial product, in this case payday
lnans?

Response:

The Bureaw’s concerns about sustained use of payday {oans stem from the finding that many
consumess who obtain ostensibly high-cost, shori-tern: loans end up in high-cost. long-term debi.
The Burean has not determined what, it any, steps it shouid take to address sustained usc of
payday loans.

c. Deoesn’t Dodd-Frank, by prohibiting the CFPB from setting a nsury rate, prohibit
regulation of the cost of a financial product?

Response:

Section 1027(0) of the Dodd-Frank Wall Street Reform and Consumer Protection Act provides
that the Bureau does not have the authority to establish a usury himit.

¢, The same white paper also lails to provide sufficient granuiar data to explain the
measure of sustained use, which is necessary in order to determine if such use is
beneficial or harmiul to the consumer. How do vou respond to this significant
oversight, and don't you agree it must be addressed before (he white paper can be part
of the basis for CFP'B rulemaking?

Response:

The White Paper provides suhstantial data about consumer usage patterns for payday loans,
inciuding the sustained use of such loans by many consumers. The Bureau released additional
research on March 25, 2014 that provides detailed analysis of consumers” use of a payday loans,
with a focus on lean sequences, the series of loans borrowers often take out following a new
loan.

e. Do you foresee any other research being released by CFPB regarding payday lending
prior to any rulemaking?

Response:

The Bureau released additional research on March 25, 2014 that provides detailed analysis of
consumers” use of a payday loans, with a focus on loan sequences, the series of {oans horrowers
often take out fellowing a new loan. The Bureau will continue to collect and analyze
infonmnation about the payday loan market. Subsequent findings will be reflected in any
rulemaking pertaining to this market. These findings may he presenied either through
publications or presentations in advance of a rulemaking or through information presented as
part of a rulemaking itself.
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Mulvaney 5:

The Bipartisan Policy Center published a report in September 2013 that bisted several concerns
with the CEPB’s transparency efforts. In part, BPC found that after a June 2013 forum, "CFPB
held an ostensibly public follow-up meeting. The meeting, however, was open oniy o those
consumer greups, industry members and government officials who recerved a personal invitation
from the CFPB.”

BPC also noted that CFPB fails to publish notices of 1ts field hearings in the Federaf
Register without providing the level of disclosure found in Federal Register notices from
other regulators, BPC also criticized the CFPB for vccasionally providing vague
descriptions of the hearing topics.

Alarmingly, BPC found that there were instances where CFPB did not provide any notice
at ail of public hearings, including for its hearings on overdraft fees and payday lending.

a. What federal regulations must CFPB comply with regarding notice of public
meetings and hearings?

b. Does CFPB have any additional internal requirements for publishing notice of public
meetings?

c. How does the CFPB define a public meeting? Does a meefing where attendance was
limited to invitees meet the definition of a public meeting?

d. If the public is excluded from CFPB meetings, either directly by exclusive invitations
or indirectly by inadequate notice, how is the Burean accomplishing vour stated goal
of increased transparency?

e. Are you willing to submit to the Commuitee a plan of action for the upcoming months
to improve transparency at the CFPB?

Response:

The Consamer Financial Protection Burean (Bureau) is proud of its record of openness,
transparency, and engagement with the public. We have hosted between eight to eleven public
events per year, We arranged these events in the interest of public input and accountabitity. To
ensure rohust pasticipation, we promote these ficld hearings through visible placement on our
website, ptess teleases, email notices, and calls to congressional dejegations near the hearing
focaton. Given that our target audience for these hearings is the general public, we have not
published notices in the Federal Register because it is not a puhlication widely read by the
general public,

With respect to the Bipartisan Policy Center report, we note several inaccuracies as to our record
for publicizing events. Contrary (o the report, the Burcau gave advance notice of both of the
field hearings on February 22, 2012 and January 19, 2012, The Bureau puhiically announced the
February 22, 2012 hearing 12 days before the event,” The Bureau released a media advisory
statement entitied, “Consumer Financial Protection Bureau to Convene Field Hearing in
Birmingham, Alabama on Pavday Lending,” 2 week before the January 19, 2012 event. In fact,

41, -
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demand to attend our January 19™ pavday hearing was so high that the Burean had to announce a
move {0 a larger venue to accommeodate the public.” For individuals who could not attend the
January 19" hearing, the Bureau also invited public comiments fo be submitted for the record
after the hearing.® In addition, whenever possible, the Bureau has streamed its public hearings so
that geography and timing do not interfere with the ability of the pubiic o view events,
Recordings of these puhlic evenis are posted on the Bureau’s wehsite’ after the events have
conchuded. Finally, with regard to publication of hearing agendas, given that our target audience
for [ield heanngs is the general public, the Bureau intentionally provides a broad topic agenda so
that all members of the public feel welcome to attend and voice their experiences. Constraining
the agenda to specific technteal or regulatory issues couid discourage a broad exchange of ideas
from the general public.

The Bureau has adopied a number of operating norms {0 ensure transparency such as publicizing
puablic hearings on our website and through the media, live Internet streams where possible, and
transcripts, For our Consumer Advisory Boards, estabiished by the Dodd-Frank Wall Street
Reform and Censumer Protection Act to advise and consuit with the Director, we also publish
meeting agendas, minuces, annual reports, and videos of the public portions of these meetings.”
Consumer Advisory Board meetings are also published in the Federal Register prios to the
meeting. Like other government entities, including departments and agencies, federal regulators,
annd Members of Congress, the Burean hosts some evenis with stakeholders that are open fo the
public, and others that are not,

The Bureau always welcomes input and advice from Congress and the public on how we can
make our fieid hearings and other open meetings more accessibie and robust forums for the
public to provide input.

? hitp://www . consumerfinance. gov/mewsroom/consumer-financial-protection-bureau-convenes-
field-hearing-in-bimmingham-olabama-on-pavday-lending/

® htpfwww.consumerfinance. goviblog/share- vour-input-on-payday-lending-for-the-official-
record/

"t fwww. consumerfinance. gov

§ hitp//www. consumerfinance. coviadvisorv-groups/ ad visory-sroups-meetng-details/
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Questions for the Record Submitted by Representative Andy Barr:

Barr 1:

As the CFPB is aware, many community banks originated balloon loans as the bulk of their
consumer real estate lending portfolio. These banks must take action when a batloon loan they
currently have in their portfolio matures.

Unfortunately some borrowers may not show a verifiable income sufficient to qualify for a new
ioan under the ability-to-repay staadards, even though they have never actually missed a
payment on their exasting balloon loan and have a clean credit history.

a. The community banks in my district are wondering whether the ability-to-repay rule
requires them to forecliose on a borrower who has never missed a payment. Should
the community bank, mindiul of past performance of the loan, willfully distegard the
ability-to-repay rule and rewrite the loan based on its best judgment and close
knowledge of the borrower, or shonid the bank begin foreciosure proceedings,
aotwithstanding the borrower's prior record, since the borrower cannot pay off the
maiured 1nan?

Response:

Congress made a decision in the Dodd-Frank Wail Street Reform and Consumer Protection Act
to impose certain special safeguards on the way that balloon mortgage loans are underwritten to
address concerns that consumers were being left without the ability fo repay or refinance such
foans. At the same time, Congress also recognized that smaii creditors in roral and underserved
areas were more likely {o make balloon lbans and that such restrictions might create access to
credit issues in such areas. Accordingly, the statuie provides that balloon loans can be Qualified
Maortgages if they are made and held on portfolio by small creditors that operate predominantiy
in rural or underserved areas.

In implementing these provisions, the Consumer Financial Protection Bureau {Burcau)
concinded that it was appropriate to provide a two-year fransition period during which balloon
foans made by any smali creditor — regardless of that creditor's location — couid be designated as
Qualified Mortgages if they are held on portfolio and meet certain other conditions. This should
help consumers and ereditors address the refinancing of existing balloon lcans during this period.
The Bureau is also using thes two-year period to study a broad range of issues with regard to
balloon leans, small creditors” ability to fransition to making adjustable rate mortgages, and the
definition of “rural or underserved areas,” The Bureau intends to work with hoth consumers and
creditors to preserve access to refinancing options on performing existing loans.

b. Given these concerns, would you support & legisiative fix that wouid grandtather into
the qualified mongage safe harbor batloon ioans with a history of performance and
which are currently held in portinlio by the community bank?



Response:

The Bureau generally does not take a position for or against prospective legislation. As noted
above, the Burean is already working to analyze and address concerns on this topic, and would
implement any such statutory amendments farthfuily if they were enacted mto law,

Barr 2:

In addition. during the hearing, I asked you about a series of nondiscriminatory factors that couid
explain why one consumer might pay less for an anto ioan obtained through an anto dealer,
compared fo another consumer. If one of these factors 15 the reason why prices vary from
consumer to consumer, there is no uniaw i discrimination. Hence, to do a proper comparison,
these variables need to be pulled out of the CEFPB’s analysis when alleging disparate impact.

You conceded during the hearing that some of these factors are “relevant.” My question
concerns whether these “relevant” factors were properly considered in CFPB’s analysis of
disparate impact.

Please answer Yes or No to the foliowing (if “No™ please state a reason why):

a. 13 the amount finranced considered when CFPB 15 alieging disparate impact
discrimination in indirect auto financing?

b, Is borrower creditworthiness considered, including the efforis by the dealer to arrange
financing for the consumer?

c. Isthe presence of a competing offer from another financing source considered?

d. Is the length of the loan considered?

¢. Iy the presence of a manufacturer’s discount of the rate considered?

Response:

Yes, the Consumer Financial Protection Bureau’s (Bureau) analysis considers creditworthiness
factors, like credit scores and debt-io-income ratios: characteristics of the coliateral; and terms of
the deal, like the amount financed, down payments, the existence of a manufacturer discounied
rate, and term of the loan. These factors are typicaily taken (nto account by lenders in artiving at
the appropnate “buy rate,” and thus the Bureaw's analysis of dealer markup accounts for them by
focusing onlty on the difference between the buy rate and the added cost of the discretionary
dealer markup. Because the above-cited factors are already taken into account when determining
the appropriate buy rate and are, therefore, considered in the overall interest rate the consumer
receives, they are zenerally, absent additional evidence of legitimate business need in
conjunction with their consideration in setting the dealer markup, not appropriate to use as
“conirols” again for an analysis of only dealer markup.

To date, the Burcau has not been provided with supporting documentation that would justify
inclusion of contrels for efforts by the dealer to arrange financing for the consumer or the
presence of a competing offer from another financmg source, and so has not considered them in



its analysis. Variables that lack supporting documentation as to their consideration in setting the
dealer markup are generally not appropriate {0 use as “controls.”

Each supervisory examination or enforeement investigation is based npon the particular facts
presented by the entity under review. Thus, in eur anal yses we consider anaiytical controls
which are appropriate to each particular entity. Any controls are dependent upon the particular
fender’s policies, practices, and procedures. When ienders share with us the nature and results of
their own analyses, we arg open to heanng specific explanations for the decisions they have
made to include particuiar analvtical controls that reflect a legifimate business need. In the credit
context, a credifor practice is discriminatory ia effect if it has a disparate impact oa a prohibited
basis, unless the creditor practice meets a legitimate business need that cannot reasonably be
achieved as well by means that are {ess disparate in their impact.

Lenders can and should take creditworthiness and terms of the ioan into account in the pricing of
credit. The Bureau’s focus is on the fair lending risk created by policies that allow dealers the
discretion o mark ap each consumer’s buy rate after the lender has taken these factors into
account in determining the risk-based buy rate for a particular loan, and then compensating
dealers by giving them a share of that mark up.

Barr 3:

Finally, the Bureau has repeatedly asserted, including in a response o my office, that the Indirect
Auto Bulietin ts exernpied from the Administrative Procedure Act’s {APA} Notice of Proposed
Rulemaking {(NPRM} requirements. Specifically, the Bureay stated (hat the Bulletin falls under
the exemption “for general statements of policy, non-binding informational guidelines, or
interpretive memeoranda.”™

a. Under which of these exceptions to the APA does the Boreau feel # can circumvent
the standard rulemaking procedures, particulariy NPRM? Simply, which of the
following categones does the Bulletin fall under: a general statement of policy, a non-
binding informational guideline, or interpretive menioranda?

b. Even under this exemption, the APA requires agencies to publish these rules within
the Federal Register. Has the Bureau: published a notification of the issuance of the
Bulletia in the Federal Register? 1f not, does the Bureau intend t07

¢. Itis clear from the legisiative history of the APA that Congress did not intend for
thesc exceptions from the law’s notice and eomment requirements ¢ be a loophole
for the agencies to expedile the promulgation of rules. What is the agency’s rationale
for using this exception?

d. Since the Bulietin appears o be intended to change behavior with the Torce of faw,

how can the Burecau claim that 1t only appiies to intra-agency behavior in the manner

of a statement of policy, informational guidelines, or mies of agency organization,
procedure o practice?

How does the agency intend to keep Corngress. the public, and industry stakeholders

notified on the proposal, promulgation, and implementation of rules addressing

disparate impact and the justilication of these rules?
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Response:

The Equal Credit Oppertunity Act {ECOA) and Regulation B, which was the resuit of notice and
cominent. make if illegal for a “creditor™ to discriminate in any aspect of a credit transaction
because of race, color, religion, national engin, sex, marital status, age, receipt of income from
any public assistance program, or the exercise, in good faith, of a right under the Consumer
Credit Protection Act.

The Administrative Procedure Act {APA} sets out the principles by which federal agencies
engage in repulatory activity, and in applicable cases, allows for comments from afTected parties
and the general public conceming an agency’s activity. The Auto Bulletin principally renunded
institutions of their legal responsibilities under existing law and provided suggestions for
matigating legal risks. The Bulletin did not establish additional legal requirements for either the
pablic or for the Consumer Financial Protection Bureau {Bureau}. Rather, the Builetin provided
examples of internal controls, program features, and compliance management systems that
institutions might use to nnbigate legal risk. While the Bureau regularly engages in exiensive
dialogue with stakcholders, our issuance of the Bulletin fo provide clarity and guidance for
institutions regarding the appiication of ECOA and Regulation B, and our attendant supervisory
and enforcement approach, did not necessitate notice and commient under the APA.

The Bureau made the Auto Bulletin availahle to the public via numercous means, including its

website and pubiic speeches. The Burean is committed to foliowing the requirements of the
APA across all its rulemakings.
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Questions for the Record Submitted by Representative Steve Stivers:

Stivers 1:
A recent Washington Post story quoted Deepak Gupta, the Bureaw’s former Litigation Counsel
and Senior Counsel for Enforcement Strategy as saying:

“Sometimes you couldn’t write down your thinking, because #
could wind op in front of some hostile congressional committee.. .
would use the word paranoia, except paranoia implies that it’s not
justified.”

This admission comes on the heels of a July 2013 report that the Bureau is coaching its
employees (o “FOLA-proot™ their Qutlook calendars by instructing them to “avoid annotating
entries with agendas, detailed discossions,” and “minimize attachments to your calendar
appointments.”

a. lsitawidespread practice at the Bureau to avoid documenting its activities so as to
evade Congressional seruiiny? Was Peofessor Gupta acting contrary to Bureau
policy? Have you made it clear to Bureau statf that it is not in the Bureau’s interest to
frustrate a Congressional inquiry?

Response:

The Consumer Financial Protection Burean (Bureau does not encourage empioyees to avoid
documenting their activities for any reason. In fact, the Burean publishes the Director’s
complete schedule with descriptions of meetings on the Bureau’s website every month. Indeed,
employees at every level are counseled regularly on their duty to preserve records that doecument
the organization, fanciions, poelicies, decisions, and procedures of the Bureau. The Bureau’s
policy with respect to congressional inquiries, which has been communicated (o all staff, 15 to
respond to such inquiries with timely, accurate, complete, and consistent information.

b. Thave a bili that creates a Senate confirmed independent inspector general for the
CFPB (H.R. 3770). Would you agree or support this bili which would provide
Cengress additional oversight of your agency?

Response:

The Bureau does not penerally take positions on legislation. We currently have a very strong,
experienced lnspector General who i in engaged in rigorous oversight of the Bureau.

Stivers 2:

In the same Washington Post story, Leonard Chanin, the fonmer head of rulemaking at the CFPB
made the following commenis ahout your organization: “i lost faith that the agency would
become a truly independeni entity and carefully balance consumer costs and access to credit with



consumer protection,” Chanin said...” There is great risk in assuming you know what is best for
the consumer...”

Do these cemments trouble vou in any regard? Do vou see it as your job to remove decision
making ability from consumers and transter it to the Bureau staff? Why would Mr. Chanin make
these comments if this was not an issue at the Burean?

Response:

Section 1H122(b¥2){A} of the Dodd-Frank Wali Street Reform and Consumer Protection Act calls
for the Consumer Financial Protection Bureau (Bureau) to consider the potential benefits, costs,
and impacts of its consumer protection regulations, including the poteniial reduction of access by
consumers fo consumer financial produocts and services. The Bureau continually seeks to
improve ooy understanding of consumer preferences and decision-making. The Bureau supports
its efforts in rulemaking, supervision, enforcement, consumer education, and research and
reporting by carefully integrating direct input and advice from consumers, as well as industry.

The Bureau’s efforts to gathers consumer input is not Hmited to notice-and-comment periods
during the rulemaking process. For exaniple, prior to 1ssuing a recent rule to integrate mortgage
disclosure forms wnder the Truth in Lending Act {TILLA} and Real Estate Setilement Procedures
Act {RESPA)}, the Buteau conducted testing with consumers 1o gauge their uaderstanding and
decision-making to craft better disciosure forms. The Bureau also tested the forms with indastry
and gathered extensive stakeholder feedback through our website. We also hold regular
meetings, roundtables, field heanngs, and various other cvents across the country where
consumers have an opportunity o share their insights with the Bureau both generally and in the
coniext of specific initiatives and rulemakings. The Buseau’s Office of Consumer Response alsa
has provided the Burcau with a unique epportunity to hear directly fromi consumers, and has
received over 300,000 complaints since July 2011, The Bureau has also engaged extensively
with various advisery groups, such as our Consumer Advisory Board, Community Bank
Advisory Council, and the Credit Union Advisory Council, fo provide multi-faceted views of the
consunier finaneial experience.

Mr. Chanin, of course, is entitled to his own opinions. The broad acceptance of the mortgage
rules by both consumer advoecates and industry mdicates satisfaction with the way in which the
Bureau balanced the competing concerns i 165 most isnportant set of rulemakings to date. As a
data-driven organization, we want to he sure that our analysis of particular segments of the
dustry 1s based on current and solid facts about that industry, its business practices, and 1ts
participants. The Bureau carefully considers potential effects of mules we are considering on
consumers” costs and access to credit and other financial services. This has been and continues
1o be the Bureauw’s approach with planned rulemakings. as evidenced in the Bureau’s balanced
approach to the remittance and mortgage final rules it has adopted.

Stivers 3:
In response o questions about forms of “nondiscretionary compensation” of dealers that indirect
awto lenders can evaluate, Bureau staff has indicated that “fiat fees” are hut one form of such
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compensation. At the auto finance forum in November 2013, Bureau staff said that other forms
af "nondiscretionary compensation”™ could include {lat petcentages per amount financed and/or
tying dealer compensation to the amount financed and the ioan term. Both of these optiens seem
like variation of flat fees.

a. Are there examples of “nondiscretionary compensation” that the CFPB can share with
industry?

Respanse:

Reparding the types of alternative dealer conipensation systenis that would be acceptable to the
Consumer Financial Protection Burean {Bureau), the answer depends on the specilics of each
lender’s business. As the Bureau has indicated, in our experience, permitting discretion in
pricing and tying compensation to the exercise of that discretion may ofien significantly increase
fair lending risk. Potential nondiscretionary compensation systems couid vary in design and
sophistication, depending on the needs of an individual lender’s business.

Industry patticipants have wdentified several possible models of nondiscretionary dealer
compensation. One model compensates dealers using the same flat amount for each loan. Under
anrother model, dealers are paid a flat percentage of the amount financed. Alternatively, a lender
could develop a hybrid system 1n which compensation was tied to both the anount financed and
the duration of the contract. Both of these latter approaches are nondiscretionary compensation
systems that altow for differences in compensation based on loan amount and potentially term
and hence differ from a flat fee approach. These represent only a few examples of potential non-
discretionary compensation systems that mitigate fair lending risk. There could be many other
possibilities,

As a general matier, lenders will ikely consider 2 variety of factors in designing a dealer
compensation system, including the extent to which the fair iending risk presented by
discretionary compensation is mitigated, whether the sysiem would create new risks of
discrimination or other consumer harm, and the econemic sustainability of the system.

b. Should the vehicle finance industry expect a “large participant” rulemaking in 20147
Response:

Yes. The Dodd-Frank Wall Street Reform and Consumer Protection Act authorized us to
supervise “larger participants™ of markets for consumer financial products and services that we
define by rule. So far, the Burean has issued three rules defining {arger participants in the
consumer reporiing, consumer debt collection, and student loan servicing markets. The Bureau
has also issued a proposed rule defining 1arger participants in the international money transfer
market, Defining larger participants in the auto lending market is 4 priority for the Bureau, and
we hope to publish a proposal on this topic by the end of 2014,



Questions for the Record Submitted by Representative Blaine L.uetkemever:

Luetkemeyer 1:

The No FEAR Act requires federal agencies to post quarterly summaries on its public website
pertaining to EEQ complaints filed wilh the agency, Is it correct that in the most recent No
FEAR Act report 23 employees filed an Equal Employment Opportunity complaint against the
bureau?

Respanse:

There were not 23 formal Equal Emiployment Opportunity (EEO) cornpiaints filed by employees
against the Consumer Financial Profection Bureau (Bureauj from the period fiscal year {(FY)
2012 through Quarter | of FY 2014, In FY 2012, the Bureau received 11 formal complamts; in
FY 2013, the Bureau received nine formal complaints; and in FY 2014, the Bureau received
three formal complaints, Formal EEQ compiaints can be filed by employees, former employees,
or applicants for employment. Of the 23 fornial EEO complaints filed since FY 2012, nine of
the compiaints were filed by applicants for employment.

Luetkemeyer 2:

The No FEAR Act disciosure indicates 11 out of the 23 complaints are either pending or have
been withdrawn, This means that 12 of these complaints have been disposed of in some manner.
What happened with these complaints, and were they resolved favorably for the employees?

Response:

Of the 23 formal complaints, 10 cases have been settled on terms mutually agreeabie to the
parties; five cases received Iinal Agency Decisions 1ssued by the Consunier Financiad Protection
Bureau’s {Bureau) Equal Emplovment Opportunity (EEO) Office (three merit decisions [ound
that the filer did not succeed on the merits of the claim asserted and two procedural dismissals in
accordance with 29 C.F.R. § 1614.107(a)(1} for failure to siate a claim); four cases are pending
hearing hefore the Equal Employment Opportunity Commission; three cases are pending
investigation through the Bureau’s administrative complaint process; and one case was
withdrawn by the filer.

There have been no findings of discnmination in any of the formal EEO complaints filed.

Luetkemeyer 3:

"The Bureau seems o have taken it upon itself to regulate certain financial products based on the
notion that they couid contain an element of discrimination. Should Congress be conducting
more rigorous oversight of CFPB to ensure the Bureau is not violating pninciples it claims to
repgesent?

40



Response:

Congress included many oversight provisions for the Consumer Financial Protection Bureau
(Bureau) in the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frask
Acty, including cerfaun oversight measures ot applicable to any other regulaior.

Among other things, the Bureau’s Director is appointed by the president but must be confirmed
by the U.S. Senate. The Director can also be removed by the president for cause.

Addiuonaily, the Director must tesiify before the House Comitiee on Financial Services and
the Senate Commiitee on Banking, Housing, and Urban Affairs twice a year. The Bureau must
also submit Semi-Annual Reports fo both Commitiees pursuant to Dodd-Frank Act, which must
inciude a justification for the Bureau’s budget, a list of rules the Bureau has adopied, and a list of
supervisory and enforcement actions in which the Bureau has been involved, among other things.

The Director and other Bureau officials testify before various congressional conunitiees on a
number of issues, allowing Members of Congress additional opportunity to exeicise publie
sceutiny and oversight of the Bureau and its work, Since the inception of the Bureau, its officials
have testified 47 tumes at congressional hearings before bodies of Congress.

Like othet independent banking regulators, the Bureau has an independent source of
funding. However, the Bureau is the only independent regulator with a cap on its funding, as
mandated by Congress.

The Burean's financial statements are required to be audited annually by the Government
Accountabitity Office (GAQ). The Bureau’s operations and budget must be audited annually by
an independent avditor, and the Bureauw 1s audited regularly by its Inspector General.

Like ali other rexulatory agencies, the [inal actions of the Bureau. including final rules, are
subject o judicial review under the Administrative Procedure Act (APA}, and may be set
aside. Congress may alse overtusn any rule the Bureau promuigates. Additionally, and unique
to any other federal financial regulator, the Financial Stability Oversight Counci] can overtumn
any Bureaun regulation.

The Bureau 15 also required to consuit with other regulators about prudential, market, and
systemic ohjectives during its rulemaking. And, unlike any other federal financial regulator,
Bureau rulemakings are subject to the Small Business Regulatory Enforcement Flexibiity Act
{SBREFA} review panel process, which requires consultation with atfected small businesses
prior to the publication of propesed rules for public comment. The Bureau is also required to
assess sigmficant rules every five years, and is required to consider not only the potential costs
and benefits of our rules for indusiry and consumers, but also the specific impact of our proposed
rules on banks and credit unions with $10 billion or less in assets, as well as the impact on
consumers in rural areas. These latter provisions are aiso unique to the Bureau.
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Luetkemever 4:

After meeting with officials from both the Department of Justice {DOJ} and the Federal Deposit
Insurance Corporation {FDIC), both agencies have admitted to some sort of wrongdoeing by their
respective staffs regarding online fenders. DOJ and FDIC have both clarified in writing that legal
ienders should have no problem maintainmg relationships with financial institutions. Wil you
issue any formal or informal guidance or correspondence which indicates that it is acceptable for
institutions to do business with online lenders operating within the faw?

Respanse:

The Consumer Financial Protection Bureaw’s {Bureau) role is, aniong other things, to ensure that
payday lenders comply with Federal consumer financial law. To this end, the Bureau works
collaboratively with other regulators in the markets where more than one governmental entity
may have authority to take action. However, the Bureau is not the sole reguiator of financial
products and services providers, Other agencies operate under statutory mandates distinet from
those conferved upos the Bureau.

To the extent that consumers may experience injury from violations of laws within our authotity,
we will take appropnate action to ensure consistent impiementation and enforcement across the
small dellar credit marketplace. However, all lenders must comply with the laws applicable to
them. This 15 true [or online lenders, just as it is Tor lenders opesating from physical storefronts.

Luetkemeyer 5:

A report recently released by the Inspector General of the United States Postal Service (USPS}
suggested that USPS move into the Iending space and offer small dollar short-term loans. How
do you respond to this report? Does CFPB support the notiosn that USPS is a qualified lender or
should consider entry into the lending and/or financial services space? If it was to move into this
or a similar husiness, how would CFPB oversee USPS?

Response:

The Consumer Financial Protection Bureau (Burcau) takes no position on whether the Umited
States Postal Service should engage in smail doliar short term lending. However, we would
expect any party offering consumer financial products to do so tesponsibly and in conformity
with all applicable laws. Where consumess experience injury from violations of laws within our
authority, we will take appropriafe action to remedy that harm.

Luetkemeyer 6:

I found several of your responses o niy Questions for the Record, subnutted following your
appearance before the Commitiee on Seplemiber 12, troubling and nonresponsive. Below, you
will find one such response illustrating my concern:

Luetkemeyer Question: “Do you believe that tribal govermments have the right to use the
intermet to make loans™.



Cordray Response: “All lenders should be mindful of state and federal law and must
comply with all of the laws applicable to them. Full compliance with the law is essential
to the operation of a fair, transparent, and competitive market.”

Please answer the [ollowg question with either “yes™ or “no™: Do you believe tribal
governments have the right to use the internet to make loans?

Response:

Yes, tribal governments may use the Internet to make loans, to the extent permitied by applicable
faws.

Luetkemeyer 7:

It has come to my attention that there has been and continues to be coordination between the
Department of Labor {DOL) and CFPB on the DOL fiduciary ruiemaking. Please explain in
detail the coordination that exists on this matter between DOL and your Bureau, and all roles,
including formal and information roles, CFPB is taking in conjunction with this rulemaking.

Response:
Consumer Financial Protection Bureau staff members have met several times with
representatives of the Employee Benefits Security Administration of the Department of Labor

(DOL). DOL staff members have mentioned several times that they are working on a conflict of
interest rule, but have not shared the content of the rulemaking.

Luetkemeyer 8:
Has CFPB coordinated with the Securities and Exchange Commission {SEC) on the SEC
fiduciary ralemaking? I so, in what capacity?

Response:

The Consumer Financial Protection Bureau has not coordinated with the Securities Exchange
Commission {(SIXC) on the SEC fiduciary rulemaking.
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Questions for the Record Submitted by Representative Nvdia Yelazquez:

Velazquez 1:

We have fearned that as a consequence of CFPB implementation of Dodd-Frank requirements
for backgreund checks under the Loan Officer Compensation provisions, lenders and loan
servicing companies have started to add additional employee validation requirements as a
standard for any and all vendors, including subcontractors and their sub-agents. In fact, such
requirements are now being applied to such routine property preservation services as mowing
lawns or inspections of vacant property that are performed by thousands of small

businesses, These activities are well outside the normal duties performed by a loan

officer. Overly-broad application of the background checks policy is costly to small businesses
and does not materially atfect the quality of {ending practices. Can and will CFPB issue a
guidance document that will clarify the intent and scope of the DFA Loan Officer Compensation
provisions regarding background checks, clarifying that the employee validation requirements
are limited to loan officers and individuals who perform the normal duties of foan officers?

Response:

Neither the Consumier Financial Protection Bureau's (Bureayw) Loan Officer Compensation rules
nor its Mortgage Servicing rules specifically require that fenders and loan servicing companies
perlorm background checks on all employees of third party service providers. The final rule
issued in Septemher 2013 provides clarifying details about the requirements’ coverage. The
Bureau currently does not plan to issue an additional guidance document regarding additional
service provider oversight.

The Meorigage Servicing rules do, however, require servicers to have policies and procedures
reasonably designed to ensure that the servicer can facilifate periodic reviews of service
providers, including by providing appropriate servicer persennel with documents and
information necessary to audit compliance by service providers with the servicer’s contractual
obligations and applicable law. The Bureau also issued a Bulletin in April 2012 clarifying that
supervised financial institutions must have an effective process for managing the risks of service
provider rejationships and recommending that supervised financial institutions take steps to
ensure that business arrangements with service providers do not present unwarranted risks to
CONSUIMEES.

The Burean’s expectations regarding service provider oversight wiil take info accouni the fevel
of 115k of consumer injury presented by a particular service provider. Factors that could increase
the risk of harm include:

» Siemificant direct contact with consumers,

* Performing multiple services refated o a single mortgage loan account,

. Whether the quality of the service provider’s pesfonnance impacts consumers, and

* Whether the service provider’s failure to comply with contractual or regulatory
obligations could result in vielations of Federal consnmer financial law or injury to a
consamer.
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Conversely, when a service provider presents a low risk of harm, the Bureau expects that a
servicer’s due ditigence will include, at a minimum, ensuring that the service provides has in
place appropriate policies and procedures, as described above, and for the tracking of consumer
complaints abowt the service provider. The Bureau expects that certain forims of due diligence
may be unnecessary i low sk sitnations, For example, the Bureau does not expect that
servicers would require criminal or other background checks on every single one of a service
provider’s employees when the servicer has determined that the service provider presents a fow
risk of hamm, as the cost to both the servicer and service provider could likely significantly
outweigh any potential benefits to consumers,



Questions for the Record Submitted by Representative Dennis Ross:

Ross 1z

In your last visit, I questioned you on the April White Paper on Payday lending. I'm sti}l
concerned about the Bureau’s activities in this area, particularly as it might unduly prevent the
good actors in that space from fulfiliing the financial needs of the underbanked.

The CFPB’s fall 2013 list of upcoming rulemakings, payday loan products were listed, indicating
that your agency infends to take action in the near term. Can you provide the commitiee with
any indication on the timing of proposing regulations for alternative or payday loan products?

Response:

The Consumer Financial Protection Burean (Bureau) anticipates that it will take action in the
near term regarding smali dolfar iending. The Bureau will give more specific indications of 1ts
timing when it publishes the next update of 1ty Unified Agenda.

Ross 2:

Another area of concern for many Americans is access {0 morigage credit and restriction of
consumer choice. A woman from Brandon, Florida calied niy office the other day, nearly in tears
because of the skyrocketing premiums she faces with her new Obamacare-approved plan. She
had been unabie to keep the healthcare she Lked and confessed to my office “F'm afraid of my
government.” I'm waorried that i telling families we know what is best for them--we are making
the same misiakes in mortgages that were made in health insurance.

. Example: A credit union in my area made a loan to a credit worthy, self-employed
individual. That credit union is doubtful they would have had the confidence to make
the loan under the new QM regulations.

. Another example—Bay Cities Bank in Tampa recently announced it would stop
originating mortgages all together, according to the banks President: “When you
make it hard enough for a company to offer residential loans, eventaaily they are
going to say we can’t make cconeimic sense of this line of business anymore.”

What is the fegal liability a lender faces for originating a non-QM loan that does not comply with
the ability-to-repay reguirement? I you operated a bank and were responsible [or the [iscal
heaith of that institution, wouid you take on that liabifity?

Response:

Lenders that have long upheld sound underwriting standards have little to fear from the Ability-
to-Repay (ATR} rule; the swong performance of their loans over time demonstrates their care in
underwriting to borrowers who have the ability to repay. Nothing ahout their traditional lending
model has changed, and they can continue to offer the same kinds of mortgages to borrowers
whom they evaluate as posing reasonable credit risk — whether or not they meet the criteria to be
classified as Qualified Mortgages {QM). A reasonable, good faith determination of a borrower’s
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ability to repay has always been the hailmark of responsible, lending, and this common-sense
appreach 1s what informs the ability to repay requirement.

There is no requirement that a creditor has te make a QM Ioan. I a lean is a QM, there is a legal
presumpiion that the abiiity (o repay requirement has been met. But there is no presumption that
the ability to repay requirement is not met if the loan is not a QM. We did an analysis for our
ATR/QM rule with very conservative assumptions that we think would tend to overestimate the
risk. The analysis concluded the abiiity (o repay liability risk was small and wouid increase the
interest rate on a $210,000 foon by no more than 3 to 10 basis points. We realize that, however
small the additional sk, every lender must take it into account. But we think risk 1s managed by
responsible lending. 1t shouid be kept i1 mind that making a reasonable and good faith
determination is nof a guarantee that the borrower will repay the loan, and it should not be
considered as such. Itis only a determination that the borrower has the ability to repay the loan
at the time the loan is made.

Ross 3:
Short of providing financial education and preventing fraud, why should it be the CEPB’s job to
determine which products and tenns wili be provided to consumers?

Response:

The marketplace determines what products, terms, and services will he offered and provided to
consumess. One of the Consumer Financial Protection Bureau’s {Bureaw} responsibilities is to
ensure that the products and services within iis jarisdiction comply with Federal consumer
financial laws. For example, the Bureau generally is tasked with ensuring that consumer
financiai products and services provided in the marketplace are not wifaer, deceptive, or abusive,
and that access to credit is nondiscriminatory under the Equal Credit Opporfunity Act. In
addition, the Truth in Lending Act, as amended by the Dodd-Frank Act, requires a creditor to
make a reasonable assessment of a borrower’s ability to repay before using a mortgage loan.

Ross 4:
Wor't the overall effect of the QM rule be to advantage certain types of produets and certain
terms in the market place over others?

Response:

Congress made a policy judgment in adopting the Dodd-Frank Wall Stureet Reform and
Consumer Protection Act that creditors should make a determination of a consumer’s ability to
repay a mortgage loan based on verified and documented information. In so doing, Congress
effectively banned “ao doc™ and “low doc™ loans. Congress also made policy judgments that
certain loans with certain features should not be freated as Qualitied Mortgages (QM). However,
the Bureau believes that non-QM loans can be made responsibly and, indeed, that respensible
rnon-QM loans are a critical component of the overall market. The Bureau crafted the rule very
carefully to encourage responsible lending and a vibrani market for both QM and non-QM loans.
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Ross 5:

As a father of college-age sons, 'm concemed about the effect of the Debt-to-Income
gualification for QM loans. It seems to me that morigage credit options for young people with
student ican deht will be severely limited, it not eliminated, by the 43% Debi-to-Income
threshold. The Federal Reserve did not require lenders to consider this ratio, why did the CFPB?

Response:

A debt-to-income {DTI) ratio is a basic tool that creditors use regularly to assess consumers’
ability to repay new debt. and the Consuimer Financial Protection Bureau (Burcau) believed that
1t was approprlate to use the authonty granted by the statute to require creditors to consider this
ratic in order to meet Qualified Mortgage {QM)} requirernents. One type of QM further requires
that consumers™ DTI ratio not exceed 43 percent. The Bureau chose the 43 percent threshold for
the basic QM definition in part because it has iong been nsed by the Federal Housing
Administration (FHA} as a general boundary for defining afiordabiitty, and is more hiberal than
benchmarks used by some other market players. We believe that it atlows aniple room for
consumers to qualify for qualified mortgages. At the same fime, we recognized that because
some creditors might be reluctant initiaily to make loans that are not QMs, 1t would be helpiul (o
create transition mechanisms to ensure that qualified borrewers above the 43 percent threshold
could access responsible credit while the market adjusted to the rule. Accordingly, we also
adopted provisions allowing loans that are eligible for insurance or purchase by the goveranent-
sponscred entities or certain federal agencies to be designated as QMs even if they exceed 2 43
percent DTE We believe that this mechanism will address short-term concerns about access to
credit while allowing toom for a vibrant and responsible market for non-qualified mortgages to
develop over time. Among other restrictive threshoids, we could have included in the rule a
threshold to limit loans by credit score, or by loan-to-value ratio, neither of which the Burcau
incorporated into the ruke.

Ross 6:
Once the GSE exemption expires, where will consumers with DTV's above 43% go to get a foan?

Response:

We fully expect that responsible lending can and will continue outside of the 43 percent debt-to-
income {DTI) qualified mortgage (QM). The GSE/federal agency OM — which is not really an
exempiion but a different category of QM - was developed as a temporary measure that expires
in a maxiniun of seven years, depending on certain conditions, and will aot reguire a DT ratio
of 43 percent or less. It provides QM coverage until the covered federal agencies develop their
own QM rules, as provided for in the Dodd-Frank Wall Street Reform and Consumer Protection
Act. As the other federal agencies adopt their own QM rules, it will bring more certainty and
stability into the markets those agencies serve. The Department of Housing and Urban
Development, which serves a significant market through the FHA, has already finalized its own
QM rule. The temporary QM also gives creditors and the market time to develop Tamibiarity and
comfort with operating outside the QM space. We expect the market to recognize the business
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opportunity outside of QM and to make that adjustment before the temporary QM definition
expires.

In addition. there is another form of QM that does not require a DTI ratio of 43 percent or less,
and that does not expire, which reqguires that the Joan be made by a smail creditor. satisly certain
other limitations on points and fees and restrictions on risky loan teatures, and be retained in
portfolio by the creditor. Although this QM definition does require that the creditor consider the
consumes’s DTT ratio, 1t does not set any specific cap on DT This covers the vast majonity of
communify banks and eredit unions, and makes their mortgages QM with the safe harbor from
any legal hability, The addition of thts extra provision was designed to protect relationship
fending by smaller mnstitutions, and has been greeted with favor by thousands of those
institutions.
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“Who’s in Your Walet:
Examining How Washington Red Tape Impairs Economic Freedom™
House Commitéee on Financial Services Hearing

April 8, 2014

Meredith Fuchs, General Counsel
Consumer Financial Protection Bureau

Questions for the Record Submitted by Rep. Andy Barr;

1. Ms. Fuchs, in previous hearings before this Committee, Director Cordray indicated that
the CFPB s looking af possible changes to morigage rules, inchuding a re-evaluation of
the definition of rural areas. When can we expect these revisions to become finalized?
I thig evaluation, wiil the Bureau fook at minimizing burdens on community financial
mstitutions? II not, why not?

Response:

The Conswmner Financial Protection Bureau {Bureau} is providing a two-vear transition period
during which smali creditors can originate balloon payment qualified morigages even if they do
not operate predominantly in rural or underserved areas. In addition to providing time for small
creditors to further develop their capacity to offer adjustable-rate mortgages, the Bureau expects
to re-examine the definitions of rural or underserved during this time {o determine, among other
things, whether these definitions accurately identify communities in which there are limitations
on access to credif and whether it 1s {easible to develop definitions that are moge accurate of
more precise. The Bureau is in the process of research and analysis to deepen our understanding
of small creditors’ origination of both balloon and adjustable rate mortgages and the implications
of the Dodd-Frank Wall Street Reform and Consumer Protection Act pravisions on access to
credit. The Bureau is taking a holistic appreach to better understand the issues regarding
consumer protection, state regulation, techaical systems, compliance processes, credit risk
managenient, and other considerations that prompt small creditoss (o offer balloon loan products,
and the poteniial fransition issues in converting o other loan offerings. These efforis are being
uadertaken for the purpose of ensuring access to markets for consumer financial products and
services for all consumers, whiie seeking to minimize hordens on financial institutions. This is a
complicated topic that reguires time.

Questions for the Record Submitted by Rep. Keith Ellison;

1. Ihave reviewed the consent order between the Department of Justice, CFPB and Ally
Financial ke, and Ally Bank, which required Ally to pay $80 million in damages to
235,000 minority borrowers who paid higher interest rates for their auto loans relative to
simifarly situated non-Hispanic white borrowers. In addition, Ally was also ordered to
pay $18 million in penalties: hip:/www consumerfinance. gov/newsroony/clph-and-doi-
ogder-aily-to-pay-gl-million-toconsumers-harmed-by-discriminaiory-auto-ioan-pricing/.




This order is the federal government’s largest-ever auto loan discrimination settiement. I
am pleased to see CFPB’s stromg response to diseriminatory practices in lending markets,

a. Tunderstand that the CFPB cannot discuss current investigations, however, can you
tell me how many cases the CFPB referred to the Department of Justice as possible
violations of the Equal Credit Opportunity Act regarding possible discrimination in
auto lending?

Response:

The Consumer Financial Protection Burean {Bureauw), along with the other federal agencies
which have responsibility for enforcement of the Equal Credit Opportunity Act (ECOA), refers
certain matlers o the Department of Jusiice (DOJ) when it has reason to believe that a creditor
has engaged in a pattern or practice of lending discrimination. In our recent Fair Lending
Report’, we stated that the Bureau made one auto tending-related referral to the DOJ, and
subsequently took joint enforcement action with the DOJ against that indirect auto lender for
violations of ECOA. Since the period covered in the report, the Bureau has referred several
additional auto lending-related matters to the DOJ.

b. Can you tell us what the CFPB has discovered generally with regard to policies that
exist in the indirect auto fending market that may have resulted in higher interest rates
or less favorable loans provided to African Amertcan, Latino and Asian Pacific
American borrowers?

Response:

As noted in the Bureaw’s bulletin, fndirect Auro Lending and Compliance with the Equnl Credit
Opportunity Act™ (Auto Bulletiny, many of the indirect auto lenders subject to the Bureau®s
supervisory authonty have policies that aliow auto dealers discretion to mark up established buy
rates and compensate dealers based on those markups. Historically, the failure to properiy or
consistently monitor discretionary policies and practices for compiiance with anti-discrimmation
faws has been a contributing factor in discrimination in auto lending and in other product

! See Consumer Financial Protection Bureau, Fair Lending Report of the Conswmer Financial
Protection Bureau {Apr. 30, 2014y, available at

hitp/fes consumerfinance. pov//201404 cfph report fair-lending. pdf.

* Consumer Finaneial Protection Burcau, CFPB Bulletin 2013-02, /ndirect Auto Lending and
Compliance with the Equal Credit Opportunity Act (Mar, 21, 2003}, available at
hitp/Ailes.consumertinance. gov/A/201303 cipb _miarch -Auto-Fmance-Bulietin pdf.




. . 3 . .
markets, like mortgages. This paitern has been documented by scholars” and is reflected in
relevant case aw” and DOJ enforcement actions.”

c. On March 21, 2013, the CFPB published guidance on Fair Lending Practices to
Indirect Auto Lendess: http///'www consumerfinance. sov/newsroom/consuimer-
financial-protection-bureau-to-hold-aunis-lenders-accountable-for-iegal-
discoimnatory-markup/,. What led the Bureau to 1ssue this guidance? Why was
guidance issved instead of a vepulation?

Response.;

As you know, the ECOA and its implementing regulation, Regulation B, which was the result of
nofice and comment, make it illegal for a “creditor” to discriminate in any aspect of a credit
transaction because of race, color, religion, national origin, sex, marial status, age, receipt of
income from any public assistance program, o the exerctse, in good. faith, of a right under the
Consumer Credit Protection Act.

Many of the indirect auto lenders subject to the Bureau’s supervisory authority have policies that
atlow auto dealers discretion to mark up established buy rates and compensate dealers based on
those markups. As noted in the Auto Bulletin, “Because of the incentives these policies create,
and the discretion they permit, there is a significant risk that they will result in pricing disparities
oil the basis of race, national origin, and potentially other prohibited bases.” The Auto Builetin
did not set forth substantiated findings of discrimination, but instead highlighted the fair lending
risk imherent in some indireet aute lenders’ markup and compensation polices based on the
discretion the policies permit.

In addition, the Auto Bulletin explained that the standard practices of indirect auto Ienders can
miake them “creditors™ under ECOA and was designed to help indirect anto lenders recognize
and mitigate the risk of discnmination resuiting from discretionary dealer markup and
compensation policies. The Auto Builetin also described steps that indirect auto lenders might

* For example, see Cohen, Mark A. (2012). “Imperfect Competition in Auto Lending: Subjective
Markups, Racial Disparity, and Class Action Litigation.” Review of Law and Economics vol. 8,
no. 1 (21-58). Working Paper available at

hitp:/fpapers.ssmocony/soi3papers.cfmZabstract 1d=951827,

* See Coleman v. Gen. Motors Acceptance Corp.. 196 F.R.D. 315 (M.D.Tenn. 2000y, vacated
and remanded on uarclated grounds, 296 F.3d 443 {6th Cir. 20023; Jones v. Ford Motor Credit
Co., 2042 WL 88431 (S.D.N.Y. Jan. 22, 2002); Smith v. Chrysier Fin. Co., 2003 WL 3287 19
(D.NL) Jan. 13, 2003);, Osborne v, Bank of America Nat” 1 Ass'n, 234 F.Supp.2d 804 {M.D.
Tenn. 2002}; Wise v. Union Acceptance Corp., 2002 WL 31730920 (5.D. ind. Nov. 19, 2002}.

° See, o.g. , United States v. Springfield Ford, Inc., No. 2:07-cv-03469-PBT (E.D. Pa. Aug. 21,
2007y; United States v. Pacifico Ford, Inc., No. 2:07-¢cv-03470-PBT {E.D. Pa. Aug. 18, 2007);
United States v. NARA Bank, et al., No, 2:65-cv-07124-RGRK-JC (C.D. Cal. Nov. 1 8, 2000} see
alse United States v, Countrywide Fin, Corp. No.2:11-cv-10340-PCG-ATW {C.D. Cal. Dec. 28,
20111 Unifed States v. AIG Fed. Sav. Baok, No. 1:90-mc-0999 (D, Del. Mar. 4, 20143,




take to ensure they are operating in compliance with fair lending laws. Importantly, the Auio
Bulictin made ciear that there are many possibie paths forward for ienders. 1t also emphasized
that dealers should be fairly compensated and did not in any way loreclose consumers” ability to
negotiate their interest rate on an auto {oan.

Finally, because the Auto Bulletin served to remind institutions of their lepal responsihilities
under existing law, it was appropriate to issue guidance, rather than a reguiation. The guidance
provided suggestions for mifigating iegal risks; it did not establish additional iegal requircments
for either the public or for the Bureau. Rather, the Auto Bulletin provided examples of intemnal
controls, pragram features, and compliance management systems that institutions might use o
mitigate fegal risk.

2. Is the CFPB famiiiar with the Center for Responsihle Lending’s (CRL} January 2014
research, Non-negotiable: Negotiation Doesn’t Help African Americans and Latinos in
Dealer-Financed Car Loans? hitp:/ /'www responsiblelending.org/ other-consuer-
ioans/auto-tfinancing/researchanalysis/CRL-Auto-Non-Neg-Report.pdf.

The study surveyed more than 900 consumers who recently bought cars. CRL found that
African Americans and Latinos altempt to negotiate loan pricing with car dealers more
often than white consumers: 39% of Latinos and 32% of Afncan Americans reported
negotiating their interest rate, compared to only 22% of white respondenis. Yet white car
huvers reported recetving lower interest rates—even those who didn’t try to negotiate at
all. Previous research has shown that interest rate disparities persist even when
conirolling for credit differences. The report identifies three factors that can add
unnecessary costs to car loans made by dealers: 1) hidden dealer increases in the interest
rate (“markups™), 2} misleading information that feads consumers to stop negotiating the
interest rate, and 3} add-on products, such as insurance and warranties. In addition to
getting higher interest rates, African Americans and Latinos also reporied more instances
of receiving misleading information, and they were nearly twice as likely as white
consumers to be sold multiple add-on products.

Will the CFPB review the research from consumer groups whose research shows
disparitics in pricing by ethnicity? How will the CFPR build on this fescarch?

Response:

Yes, the Consumer Financial Protection Bureau {Burean} has seen and reviewed this study by the
Center for Responsibie Lending. The Bureau regularty considers input from a variety of external
and internal stakchoiders to infonn our risk-based prioritization process, which seeks to make the
best use of our research, examination, and enforcement resources. Our risk-based priorisization
approach reflects entities, products, and markets under our jurisdiction, inciuding assessing far
lending risk to consumers, through many qualitative and quantitative factors o determine what,
where, and how risks to consumers should be addressed. These factors include: coniplaints and
tips from consuimers, advocacy groups, whistieblowers, and other governiment agencies;
supervisory and enforcement history; quatity of lenders” compliance management systems; data



analysis; and market insights, such as factors and trends identified by our Division of Research,
Markets, and Regulations, as well as independent sesearch, such as the study you hightighted.
The Bureau integrates this information into the fair lending prionitization process, which is
incorporated into the Bureau’s larger risk-based prioritization process, allowing the Bureau to
elficiently allocate its fanr lending resources to e areas of greater risk (o consumers.

Questions for the Record Submitied by Rep. Scott Garrett:

1. P'minterested in the Agencies’ positions regarding the non-bank SIFL designation
process. Specifically, are there mles, repolations or statutory language that restrict FSOC
voting members {the Agencies’ principals), from meeting with finns that are under
consideration for non-bank SIFI designation? Does the firm under consideration meet
with the FSOC voting members, including Chair Yellen, Comptrolier Curry, Chairman
Gruenberg, and Chairman Matz before voting on a Notice of Proposed Designation
{NPD} or is it after such a vote? It’s my understanding that the process, thus far, has not
included an opportanity tor a firm to make their case that thev are not sysiemic £o the
FSOC voting members prior to the FSOC votmg o designate a firm via a NPD. Do the
Agencies support Lhe opportunity for a firm to meet with FSOC voting menibers prior to
a NPD vote, if the [irm requests such opportunity? 1f not, please explain why any of the
Agencies opposes the opportunity for a firme to meet with Agency principals prior to their
vote on a NPD,

Response:

The Financial Stability Oversight Councii {FSOC} regulations implement a careful process for
potential desipnation of nonbank financial institutions Tor supervision by the Board of Governors
of the Federal Reserve System, and to be subject to prudential standards, in accordance with
Title 1 of the Dodd-Frank Wall Street Reform and Conswmer Protection Act. In particudar, those
firms in Stage 3 mteract closely with FSOC staff and are able to provide any information
relevant {0 a particuiar poteatial designauon. Whiie this process does not currently afford an
opportunity for the firm under consideration fo meet with Principals at this stage, one firm id
recently meet with the Deputies Committee while in Stage 3. Consistens with the rules, after a
Notice of Proposed Desighation, the specific firm can request a hearing with Prineipals and o
date, one firm has taken that opportunity.

Questions for the Record Submitfed hy Rep. Bill Huizeunga:

1. The Dodd Frank Act gives the CFPB the authority to provide exemptions from its rules
for certain classes of institutions, We have heard from credit unions and smal! banks
about the ever increasing regulatory burden the Bureau’s rules piace on them, even
though there 1s hittle—if any evidence o support an argument that they arg treating
conswmer poorly. Why hasn’t the Bureau done more to focus its ralemaking on the bad
actors in the [inancial services sectog, as oppose (o imposing additional burden on credit
unions and smail banks? Does the Bureau intend to use its authority to exempt these
institutions from iis rulemaking in the tuture? If not, why not?



Response:

The Consumer Financial Protection Bureau {Bureau) also shares your concern that regulations
should not place unnecessary burdens on credit unions and small banks. We recognize that. with
few excepiions, credit unions and small banks did not engage in the type of risky lending that led
to the mortpage crists. We also understand that if the reguiations implementing the Dodd-Frank
Wall Street Reform and Consumer Financial Protection Act are unnecessartly burdensome, these
institutions may be more iikely to retreat from the market, which could restrict access to credit
for some.

For these reasons, the Bureau takes special care to ensure that its rules are balanced for credit
unions and the consumers they serve. For instance, the Bureau has tailored the Ability-to-Repay
rute and the standards for qualified mortgages (QM) fo encourage small creditors {o continue
providing certain credit products, while carefully balancing consumer protections. To address
concerns such as those you raised. the Bureau created a QM provision specificaily for small-
creditor portfolio loans, which covers the vast majority of credit unions and sniali banks.

2. There are many who are concened that the QM rule will constrain mortgage credit after
the exemption for GSE-comiphiant foans expites. One recommendation would be to
increase the threshold for “smiall loans™ from $100,000, as the rule now allows, to
$200,000. This would increase the availability of credit to first-time and moderate-
ncome berrowers.

a. Do you have the legal authority to increase this amount?
Response:

The Dodd-Frank Wall Street Reform and Consumier Protection Act {Dodd-Frank Act) Hmits the
points and fees payahle in connection with a loan that is a qualified mortgage (QM} to 3 percent
of the total foan amount. The Act also requires that the Consumer Financial Protection Bureau
{Bureau) prescnbe rules adjusting this fimit to permit lenders that extend smaller Joans to meet
the QM requirements. However, the Act did not define the threshold for “sinaller ioans.”

b. If s0, why haven’t you increased this threshold?
Response:

The Federal Reserve Board, which originally had aathority for implementing the Dodd-Frank
Act before that authority transferred to the Bureau, proposed a threshold of $75,000 for “smaller
loans.” The Bureau increased this “smalier Ioan” threshold to the current $100,000 {indexed for
inflation}. The Bureau also carefuily designed a tiered sihiding scale system that allows smaller
dollar loans to he qualified mortgages even when the total points and fees are greater than three
percent of the total amount of the foan. The permissible relative share of points and fees
percentage increases as the Ioan amount declines to reflect the fact that fixed costs represent an
increased percentage of the loan amount for smalier loans. For the very smaliest loans, the limit



is B percent of the total loan amount. This threshold and tiered sliding scale apply to ali QMs,
including the current Government Sponsored Enterprises (GSE) eligible QMs, Thus the guestion
of whether to raise the threshold is not necessarily related to the expiration of the GSE-eligible
QM definition.

c. If not, would vou support legisiation that would require that you increase the
threshoid for small loans o ensure low-income consumers can have access ta
mortgage credit?

Response:;

The Bureau generally does not take a position for or against prospective legislation. The Burean
strives [o impiement its statutory mandates taithfully and fairly and has made every effort to
ensure that access to mortgage credit is fair and ransparent.

3. What legal liability does a lender face for originating a non-Qualtfied Morigage that is
ultimately found not to comply with the abiiity-to-tepay requitement? Given these risks,
do you believe that lenders will originate non-Qualiflied Mortgages? Or will they avoid
these mortgages aitogether?

Response:

The Truth in Leading Act (TILA}, as amended by the Dodd-Frank Wali Sireet Reform and
Consumer Protection Act {Dodd-Frank Act), provides that a consumer who brings a timely
action against a creditor for a violaton of the ability-to-repay {ATR) requirement may be able to
recover special statutory damages equal to the sum of all finance charges and fees paid by the
consumer for up to three vears, uniess the creditor demonsirates that the failure to comply is not
material.” This recovery is in addition to: {13 actval damages; {2} statutory damages in an
individuai action or class action, up to a prescribed threshold; and (3) court costs and attorney
fees that would be avaiiable for violations of other TILA provisions. Moreover, when a credgor,
or an assignee, other holder, or their agent initiates a foreclosure action, a consumer niay assert a
viciation of the ATR requirement “as a maiter of delense by recoupment or setof(.” There is no
time limit on the use of this defense. However, the amount of recoupment or setoff is limited,
with respect to the special statutory damages, to no more than three years of finasnce charges and
fees. The Bureau has noted that the fonger a consumier successfully makes umely payments, the
iess hikely it 1s that the creditor’s determination of ability to repay was unreasonable or not in
good faith.

In finalizing the ATR requirement, the Bureau estimiated that the Hugation costs associated with
non-gualified mortgage loans could he expected {0 add less than 10 basis poinis (0.1 percentage
PoINts) {0 an average consumer s morgage rate.

¢ See 15 U.S.C. § 1640(a)4). (e}, (K} 2)B).



The Dodd-Frank Act carefully cabins the conditions under which claims can be asserted and
damages can be awarded. The final rule provides extensive and clear guidance on how {o
coniply with the ATR/Qualified Mortgage (QM}) ruie. As done throughout the impiementation
periods for other mortgage ruiemakings. the Bureau continues to work with industry to ensure
that the ATR/QM rule 1s implemented as intended. The Bureau’s goal 15 to avoid induostry
confusion or lack of communication,

We expect there will be pienty of responsible loans that fall outside cur QM standard. There are
good loans made every year — for example, loans made to a borrower with considerable other
assets or whose individual circumstances and repayment ability are carefully assessed, which are
non-QM becaunse they do not meet the 43 percent debt-to-income ratio or are 1ot eligibie for
purchase by the government-sponsored entities, hut nonetheless are based on sound underwriting
standards and routinely perform well over time.

4. We are already seeing the first signs that some smaller cominunity [inancial institutions
are throwing their hands up i frustration and exiting the morigage business rather than
trying o navigate the hability risk and excessive compiiance costs inflicted by the
CFPB’s QM rule. Indeed, a recent American Banker headline bas suggested that "QM”
will come to stand for “Quitting Mortgages.”

a. How do you reconcile the cne-size-fits-all approach taken by the CFPB in
promulzating the QM rule with your statutory obligation to promote consumer choice
and facilitate access and innovation in the markeiplace?

Response:

The Conswmer Financial Protection Bureau (Bureau) has not taken a one-size-fits-all approach o
the Ability to Repay/Qualificd Mortgage (ATR/QM) rule. Access to credit in rural communitics
as well as the impacts of our rules on small credifors who serve those and other communities is a
matter we take very sertously. Bureau staif has undertaken numerous meetings with simali
creditors and their trade associations. The Bureau has also consuited our Credit Union and
Community Banking advisory councils for feedback.

We have provided specialized QM rules designed to facilitate compliance and preserve access o
credit from small creditors. Generally speaking, small creditors are ones that are $2 billion or
icss i assets, and together with their affiltates, do 500 or fewer first len mortgage loans per
vear. Where a smalil creditor helds the loan in portfolio for at least three years, it can take
advantage of these special QM rules. Such ioans issued by smali creditors are QMs even 1f they
exceed the 43 percent debt-to-incomie {DTH) ratio, as long as the creditor considered DT or
residual income and the {oans meet the basic product features for QMs. The {inal rule alse
allows small creditors to charge a higher ansual percentage rate and still quality for the Safe
Harhor {Annual Percentage Rate {APR} <= 350 basis points over Average Prime Otfer Rate
{APOR) vs. 150 basis points over APOR),



In addition to the balioon payment QM for creditors operating predominantly in rural or
uaderserved areas, our rules also provide a two-year temporary QM for small ereditors that are
making balloon loans that they hold in portfolic without regard to where the creditor operates. In
other words, smali creditors across the couniry can make balioon loans {with certain limiiations
such as a required loan term of at least five years) as QM loans for two years after the rule goes
into effect. During this period, our staft has committed to studying the topic of small creditor
balioon 1oans further, especiaily with regard to access to eredit in rural or underserved
communities. fn o doing, the Bureau intends to review whether the definitions of rural or
underserved should be further adjusted for purposes of the QM nile.

Questions for the Record Submitied by Rep. Pafrick Murphy:

I, Ms. Fuchs, the Bureau has been thoughtful 1n its approach to protecting consumers and
responsive to industry concerns about unintended consequences of reguiations like QM.
The thoughtfniness with which the Bureau is approaching regulation of the payday loan
industry is also commendable. [ believe that consumers must be protected from
predatory lenders and unfawful actors. As yon know, my home Stale of Florida combines
good consumer proteciions with great enforcement, This protects consumers from abuse
without constricting aceess fo capital. Our well-regulated system crowds out offshore
and uniawful online fenders that prey on consumers. How is the Bureau doing outreach
to stakehoidets and consamers in regulating this industry?

Response:

The Consumer Financial Protection Burean (Bureau) engages a wide range of stakeholders and
consuniers in its work regarding the payday loan indusiry. The Bureau’s approach is grounded
in understanding the consumer experience in the payday loan market and data-driven evidence.
Field hearings are an important engapement opportunity for the Burean around major constuner
financial issues. The Bureau, so far, has held two field hearings dedicated to the topic. One field
hearing was in Birmingham, Alabama in Januwary 2012, and the other was i1 Nashville,
Tennessee in March 2014,

The Bureau has an open deor for those interested in sharing their experiences, concems, and
recomnmendations. The Bureau's External Affairs division and those across the Bureau
responsible for developing proposed tules impacting the payday lending market meet tegularly
with industry, government, and consumer stakebolders. Tbe Bureau wili continue to solicit and
consider input from stakeholders as we consider how to develop proposed regulations.

Additionally, the Bureau recognizes the important role of the states in the consumer financial
marketplace, As the Bureau considers appropriate regulatory action m the market for payday
loans, we will carefully examine the consumer protections developed by the states.



OQuestions for the Record Subwmitted by Rep. Robert Pittenger:

1. @appreciated that your writien statemesnt indicated that the Bureaw is, “committed to
ensuring that our rules are effective at protecting consumers and making consuner
[inancial markets work better, and that they do not unduly burdes the institutions
participating in those markets.” Your statement also indicated that among the strategies
the Burean employ to achieve those goals 1s {0 consider input from a wide variety of
stakeholders and you said that you seek targeted input on specific regulations. You
mentioned the Bureau’s use of Smail Business Regulatory Enforcement Fairness Act
{SBREFA} to solicit feedback from smali businesses.

a. Why does the Bureau provide just two weeks notice of the meetings to SBREFA
participants? Seme SBREFA participants have said they had to spend a ot of money
to make {ast minute travel arrangements. Would the Burean give small entity
representatives at least one months’ notice so that they can make travel arrangements
to attennd SBREFA panel meetinigs in person?

Response:

The Consumer Financial Protection Bureau {Bureau) recognizes that Small Business Regulatory
Enforcentent Fairness Act (SBREFA} small entity meeting participants need adequalte time to
make travel arrangements, review materials, and prepare for and participate in SBREFA
meetings, The Burcau’s most recent SBREFA meeting with small entity representatives was
held on March 6, 2014, in connection with a proposed rufeniaking under development to
implement amendments to the Home Mortgage Disclosure Act {HMDA) required by the Dodd-
Frank Wall Street Reform and Consumer Protection Act {Dodd-Frank Act) and to make related
changes {o the Burcau’s Reguiation C.” The Bureau began commuriicating with potential small
entity representatives for the HMDA SBREFA Panel over a month in advance of the March 6"
meeting. Written materials for the Panel meeting were circulated {o the selected SBREFA smail
entity representatives on Febrnary 7, 20i4. Throughout the month of February, the Panel held
three teleconferences with the SBFEFA meeting participants o provide information about the
SBREFA process and discuss matters rclated to the Bureau’s analysis and the specific proposals
under consideration. All small entity representatives were provided with the opiion to participate
in the March 6® SBREFA Papel meeting by teleconference it unable to travel or attend in pesson.
The Bureau also provided the small entity representatives with an opportunity to subniit written
feedback until March 20, 2014.

h. Why does the Bureau not consult with induostry trade associations before SBREFA
panels are convened to betier prepare the small entity representatives for the SBREFA
panels? One of the main goals of these panels 1s to help deternime how costly a
regulation witi be to impiement for small business and to identify less-costly
alternatives. Indusiry groups can help the Bureau measure faciors included in these
cost estimates {including differences in repional practice and vendor practices) or
information about alternatives that can reduce costs for small businesses. A small

12 CFR part 1003,



business owner can provide more effective information to the SBREFA process when
they have the assistance from their {rade association or their vendors, Conducting
outreach to trade associations before holding the panel (including inviting trade
associafions to observe the panel meeting in person} ensures that the SBAR gets the
maost accurate cost data available.

Response:

SBREFA Panels are one part of the Burean’s broader onireach initiatives fo consult with and
abtain feedback from smail businesses and other stakehelders, The Bureau eagages in @ variety
of other outreach efforts to obtain inforniation and feedback Irom indusiry stakeholders and their
trade associations, representatives, and vendors, as well as from consumers and consumer
advocates,

The Bureau allows and enables small business representatives 1o seek and obtain the asststance
and support of their trade associations or vendors if they so desire. The Bureau’s substantive
written materials describing the proposed rule under consideration and its potential impacts are
not only disributed (o the participants in the meeting, but also are published and made available
to all members of the public, ineluding trade associations, vendors, and other industry
representatives, on the Bureau’s website. In addition, for each of the four SBREFA panel
meetings held by the Bureau (o date, each sinall entity representative was able to invite and bring
at least one guest, which could be someone from their own company, a trade association, or
vendor, with them to provide suppost and assistance during and after the SBREFA Panel
meeting. As a result, frade associations and vendors are able to provide any assistance or support
if a small husiness representative seeks such assistance during the SBREFA process.

¢. Why does the Bureau not make the SBREFA panel report public once it 1s complete
and waif uniil the final regulation is puhhished? By publicizing the report earlier in
the regulatory process, the Bureau can provide crucial information (o industry
stakeholders. This wiil aliow industry to develop more useful data for the Bureau to
consider about the impact of their proposals on small husiness.
Response:

The Regulatory Flexibility Aet, as amended by the Small Business Regulatory Enforcenient
Fairness Act of 1996 and the Dodd-Frank Act, requires the SBREFA Pane! report be made
public as part of the rulemaking record but does not specify when the report should be released
to the pubiic,x The Bureau does not wait untii the final reguiation is published hefore releasing
the SBREFA Panei report {o the public as part of the rulemaking record. Rather, the Bureau
releases the SBREEFA Panel seport with the proposed rule so that the public, including smait
entities and other indusiry stakeholders, can consider them together and submit formal comments
in response to the proposal,

¥ See 5 U.S.C. 609(b)(5).



In addition, for cach of the four SBREFA panel meetings held by the Bureau to date, substantive
written matenals desceribing the proposed rule under consideration and its potential impacts were
not only distributed to the small entity representafives participating in the meeting, but were also
made available fo the public, including other industry stakeholders, on the Burean’s website.
This provides an opportunity to all industry stakeholders — not just SBREFA Panel meeting
participants — to review and assess the proposals under consideration and submit any data,
comments, or other information related to potential impacts of the propoesal to the Bureau for
consideration prior to the issuance of the proposed ruie.

d. Would the Bureau broaden the way it looks at the impact of a regulation on small
business. The SBREFA panel focused heavily on the direct costs of this rule on smali
business, such as software eosts, productivity and training but glanced over the parts
of this rule that could have indirect but very serious costs on small business. These
indirect costs can be extraordinary, including potentially preventing small business
from being able to compete in the future marketplace,

Response:

The Regulatory Flexibility Act (RFA), as amended by the Small Business Regulaiory
Enforcement Fairness Act of 1996 and the Dodd-Frank Act, requires the Bureau to consult with
small entities and collect advice and recommendations regarding the projected reporting, record
keeping, and other compliance requirements of the proposed ruie; other ruies that may duplicate,
overlap, or conflict with the proposed rule; and any significant alternatives which accomplish the
stated statutory objectives and minimize any significant impact of the proposed ruie on small
entities.” When assessing such impacts under the RFA, the Bureau considers hoth one-time and
recusring cosis o smail entities,

In addition, pursuant to the requirements of the RFA, the Bureau consults with smali enfities and
coliects advice and recommendations regarding: {13 any projected increase in the cost of credit
Tor smalt entities; and {2) any significant alternatives to the propesed rufe which acconiplish the
stated objectives of applicahie statutes and which minimize any merease in the cost of credit for
small entities.'” Other statutes such as the Paperwork Reduction Act (PRA)]"‘ arud the Dodd-
Frank Act,'” also require the Burean fo consider impacts of it regulations.

e. An example is the panel’s review of the proposals refated to who completes the
Closing Disclosure. Under the rule, the Bureau makes the lender vitimately Hable for
the accuracy of the Closing Disclosure even if they partner with a settlenient agent to
complete the form. While the panel focused on the direct costs of their new [orm, the
inclirect costs {(namely that lenders would be incentivized to limit the number of smail
entities with whom they work) will be much more devastating toe small business. The

? See 5US.C. § 603(b).

10 See 5 1U.S.C. § 603(d)2).

" See 44 U.S.C. § 3501 et, seq.
2 See 12 US.C. § 5512(b).



Bureaun should take greater care to determine whether a proposal wiil cause business-
model shafts that could be harmiul to small-business competitiveness.

Response:

Throughont the rulemaking process, including during SBREFA, the Bureau received and
considered comments regarding concerns about fender responsibility for the accuracy of the
Closing Disclosure. During the SBREFA process, the panel recommended two alternatives after
hearing concerns on this issue: {1) making the lender solely responsibie for the settlement
disciosure, and (2) making the lender and settiement agent respensible for TILA and RESPA
portions, respectively, and making the lender and seller jointly responsibie for providing the
disclosure to the consumer. Following the panel’s recommendation, the Bureau proposed two
alernatives: (1) making the creditor solely responsible for provision of the Clesing Disclosure
and {2) permitting the settlement agent to provide the Closing Disclosure, although requiring the
creditor ensures that the disclosure was provided in accordance with Regulation Z°s
requirements. After notice and conunent, the Bureau considered and summanzed comments
received in the final rule, and finalized a rale permitting the settlement agent to provide the
Closing Disclosure. The Burean acknowledges that lenders may assume greater responsihility
[or the disciosure of settlement cost information than they do currently; however, the Bureau also
believes that lenders will continue to rely on the expertise of seflernent agents in conducting
closings. Lender responsibility under this rule also alipns with current practices and allows the
parties to continue o work together to close home mortgage transactions in a manner that is most
efficient for consumers and the market. Under the final rule, settlement agents are, however, sull
responsible for providing the seller’s Closing Disclosure. The rule also allows lenders to
contract with settlement agents, which offers fenders additional flexibility in how they choose to
structure their operations,

2. SBREFA panels are a one shot event that comes late in the regulatory process. The
SBAR occurs after the Burean has decided on the need for a reguiation, conducted
research to support the regulation, and developed the substantive preces of the regulation
and just prior to a regulation being formally proposed in the Federal Register. This is
fairly late in the game and precludes the Bureau from considering, researching and testing
alternatives that will be less costly to small husiness before publishing their proposal. A
more effective process wounid be to have the Bureau consuit with small businesses
throughout the entire reguiatory process.

While I am not asking the Bureau to endorse speciiic legislation, does the Bureau see a
benefit in the estabhishment of an advisory board {for small businesses that are
nondepository institutions similar to those established for outreach o community banks
and credit unions? I no, why not?

Response:
The Regulatory Flexibility Act (RFA) requires tbe Consumer Financial Protection Bureau

{Burcau) to convene 4 Smail Business Regulatory Enforcement Fairness Act (SBREFA) Panet to
consult with small entities and prepare an initial regulatory flexibility analysis and final



reguiatory fiexibiity analysis for rules for which notice and comment are required uniess i

certifies that a rule will not have a “significant economic impact on a substantial number of smal
U — . 3

entities” (RFA 1m_p3(:t).i”

Small businesses have several opportunities to participate meaningfully in the SBREFA process.
Prior to the SBREFA process, the Bureau generally conducts outreach through trade
associations, our standing community bank and credit union advisory councils, informal
roundtables, and other means to ideniify issues, alternatives, and impacts that will need to be
assessed in the course of the rulemaking. The Bureau gathers and anaiyzes information as early
in the rulemaking process as possible to determine whether to convene a SBREFA Panel, When
a proposed ruie under consideration is sufliciently developed so that small businesses can
provide meaningful input and informaton on the potential RFA impacis and ways to minimize
such impacts, the Bureau convenes the SBREFA Papel and consuits with smali business
representatives.

In addition to the SBREFA panel, the Bureau publishes the materials on our website, creates a
general email address to receive feedback, and typically, convenes several listening sessions o
gather input from a bread range of stakehaolders, Small businesses and their frade associations
¢inchuding those consuited during the SBREFA process) get a full opportunity to submit
comments on the Notice of Proposed Rulemaking onice we have incorporated the earlier rounds
of feedback to seitle on a proposed approach.

In addition to the SBREFA process, the Bureau engages in a variety of otber outreach efforts
throughoeut all stages of development of its tegulations in addition to stakeholder meetings and
listening sessions, incloding hearings, roundtables, and advisory boards to ohtain information
and feedback from industry and consumers. The information and input obtained through these
outreach mechanisms are also considered throughout all stages of developing and promulgating
the proposed regulation at issue.

Questions Tor the Record Submitted by Rep., Kyrsten Sinemas

i. K is my understanding that the CFPB s going to begin a formal regulatory process aimed
at pay day lending. s the CFPB coordinating with DOJ, the OCC and the FDIC,
regarding the potential interaction between Operation Choke Point and rules intended to
regulate pay day lending?

Kesponse:
As it develops its ruiemaking proposal, the Consumer Financial Protection Bureaw will consult

with other Federal agencies, as provided by Section 1022 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act."”

B See 5 US.C. § 605(b).
4 See 12 US.C. § 5512,
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