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Post-Hearing Questions for the Record
Submitted to the Honorable John D. Porcari
From Chairman Mark Begich

“ONE YEAR LATER: EXAMINING THE ONGOING RECOVERY FROM HURRICANE SANDY”
NOVEMBER 6, 2013

1. The Federal Transit Administration is in a unique position which allows them to
fund a project that may also later receive Public Assistance funding from FEMA.
How many of these projects are currently receiving funding from both funding
sources?

Answer. No projects are receiving funds from both sources. Some
multimodal agencies are receiving funds from both sources for different
types of projects. FTA is funding transit projects and FEMA is funding
non-transit projects.

a. How are you ensuring that both of the federal agencies are not paying for
the same things?

Answer. FTA and FEMA have developed a joint tracking system by
which each agency notifies the other of grants awarded. In addition,
FTA and FEMA communicate regularly regarding grant awards and
other issues as they arise.

b. We have observed that FTA grants take a “systems approach” to a rebuild
project, which can differ from FEMA'’s “replace as-is” approach. We
would like your insights on what are the differences between these two
programs, and what might be the potential advantages.

Answer. Transit assets, and transportation assets in general, differ
from other built infrastructure (such as buildings) in that obsolete
equipment cannot usually easily be rebuilt or replaced. Furthermore,
replacement in kind may be more expensive, both at the outset and in
the long run, than procuring equipment meeting current technological
and design standards. Since a significant portion of the seriously
damaged transit infrastructure was technologically obsolete, and hence
not appropriate to replace in-kind or to restore to the exact previous
condition, FTA decided to fund recovery and rebuilding projects that
bring transit assets up to a state of good repair. FTA believes this is an



important difference between the FTA emergency relief program and
FEMA’s program, and that a requirement to replace damaged assets
to the previous condition would potentially increase the duration and
reduce the effectiveness of the recovery process.

For the purposes of Hurricane Sandy recovery, FTA defines “state of
good repair” as a project that consists of the installation of comparable
equipment that meets the same basic function, class, or capacity of the
equipment replaced and also meets current technological or design
standards, or a like-new condition. FTA may permit some adjustment
to meet current needs, for example, to match other recent equipment
purchases of an agency and to ensure compatibility or consistency (e.g.
replacing a 35 foot bus with a 40 foot bus, purchasing a bus with a
different propulsion system; or installing the same fare payment
systems as other recent acquisitions). It is also important to note that
FTA is not allowing projects that significantly alter the function or
capacity of the underlying transit asset or infrastructure, except with
funding allocated specifically for resilience improvements.

2. To what extent are DOT disaster grant funds being used by States and locals for
structural mitigation programs such as flood protection structures (that meet NFIP
certification 44 CFR 65.10)?

Answer. FTA disaster grant funds are not being used to build levees. In the second
allocation of Sandy funding, FTA made available $1.3 billion for project elements or
freestanding projects that increase the resiliency of the affected transit systems

to future disasters. Projects can include building floodwalls to divert water around

transit infrastructure.

3. How are States and locals also using CDBG funds to address their mitigation
needs in conjunction with transportation and transit projects?

Answer. States allocate CDBG funds. FTA’s grantees have not used
CDBG funds as local match for FTA grants, however, one or more
grantees may use CDBG for future grants if they receive funds from
the States. FTA is not aware of grantees using CDBG funds in
conjunction with transit projects.

a. Are there any challenges or barriers (from legislation, regulation or
administration policies) that are restricting a speedy recovery?



Answer. FTA has not identified any challenges or barriers that restrict
a speedy recovery. GAOQO, in its May 2014 report “Emergency
Transportation Relief: Agencies Could Improve Collaboration Begun
during Hurricane Sandy Response, stated, “[w]hen we completed our
review, transit agency officials we spoke with were generally positive
about the FTA Public Transportation Emergency Relief Program and
told us that, in their experience, FTA has not caused them any delays

in receiving funding.”



November 14, 2013 Hearing on Hurricane Sandy Recovery
Questions for the Record

Question #1:
Mr. Mendez, in your written testimony you indicate there are two methods for processing a State
request for ER funding- "traditional” and "quick release."”
a. What are the differences in process between these two methods?
b. What types of projects are eligible for quick release funds?
¢. How much faster does funding get to a State through quick release versus your traditional
methods?

Answer #1:

a. The first method, the “traditional” or "standard" method, is the general process to apply
for and receive ER funds. The second, the "quick release” method, is intended to quickly
provide limited, initial ER funds for disasters. Quick release funds are intended as a
"down payment"” to immediately provide funds for emergency operations. Most quick
release allocations have been in the $1 million to $3 million range, although larger
amounts have been approved for very large events such as Hurricane Sandy and the 2013
Colorado floods.

b. Quick release funds may be used like any other ER fund allocation on any eligible repairs
for an ER event. However, quick release funds are usually used for immediate
emergency repair needs, such as opening a roadway to essential traffic or providing
traffic control.

c. Quick release funds are usually provided within one or two days after the occurrence of a
disaster. Traditional ER allocations will follow a quick release allocation at a later date
once the State has better estimates of repair costs and has submitted an application with a
comprehensive list of all eligible project sites and repair costs. ER requests for prior
events will be added to the nationwide ER obligation plans and will typically be provided
on a 6 month cycle. The amount of the allocation will be made based on the ER fund
balance available for allocation and the State’s relative share of national ER needs.

Question #2
Your testimony states that FHWA is requiring states to use the best available flood risk design
standard for all Sandy-related highway rebuilding projects that use ER funding. Is this a new
requirement and if so, under what authority is FHW A implementing it?

a. Will this standard be applied to other federal-aid highway projects?

Answer #2

The FHWA floodplain regulation (23 CFR 625) provides such authority, including requirements
regarding design standards for projects in floodplains (23 CFR 650.115). The FHWA floodplain
regulation requires States to consider as part of their assessment of capital costs and risks, the
overtopping flood (which in this case is Hurricane Sandy) or the base flood, whichever is greater,
as well as the greatest flood which must flow through the highway drainage structure(s).
Determining this "greatest flood" is subject to the state-of-the-art capability to estimate (23 CFR
650.115(a)(1)). The Hurricane Sandy Task Force recommended that States use the best available
flood risk design standard - the Advisory Based Flood Elevation plus one foot (ABFE+1)



standard developed by FEMA - for all Sandy-related rebuilding. In this case, the ABFE+1
standard became the state-of-the-art capability to estimate the greatest flood and it incorporates
information about the overtopping flood (i.e., Hurricane Sandy); therefore, it is consistent with
the design standards and floodplain regulations. FHWA used similar risk and resilience
approaches to allow State DOTSs to rebuild bridges destroyed by Hurricanes Ivan (2004) and
Katrina (2005).

Question #3
Has the Secretary utilized his new authority to extend the 180-day period for 100 percent federal
share of emergency work yet and if so, what were the circumstances?

Answer #3

Approval to extend the 180-day period, if granted, is done by the individual FHWA Division
Office in the affected State. Such approval is based on the ability to access facilities to evaluate
damages and repair costs. Because this is location specific, it is necessary for a State to request
FHWA Division Office approval on a case-by-case basis. Such approvals are not tracked on a
national level; however, this authority has not been utilized yet.

Question #4
Each of the emergency relief programs within your agencies carry different requirements as
conditions for receiving federal funding. If a recipient does not want to follow the requirements
one program should it be permitted to apply for funding under another program assuming the
project is eligible under both?

a. Should Congress amend these programs to ensure that there is no overlap in eligibilities?

Answer #4

FHWA'’s Emergency Relief Program and FEMA’s Public Assistance Program each have
different eligibility requirements that do not provide an opportunity for overlap. The eligibility
under each program is dependent on the type of emergency declaration and the functional
classification of the damaged highway. A State cannot arbitrarily choose one of these two
programs for a given damage scenario since eligibility will only fall under one program.



1. What steps are the Department of Transportation (DOT) and the National Highway
Traffic Safety Administration (NHTSA) taking to get reliable metrics on drugged driving
statistics? In other words, what are you doing to oversee how states are distinguishing
DUI alcohol from DUI drugs in terms of arrests and convictions, so that there can be
accurate analysis and tracking of the impact of marijuana legalization has on public
safety?

Answer:

We note that this question has been asked of both the DOT and NHTSA. NHTSA, on behalf of
DOT, is responsible for this area of research and analysis. The following describes NHTSA’s,
and thus the DOT’s, approach in tracking and analyzing both alcohol related DUI’s and drugged
driving DUIs.

In a 2009 Report to Congress, Drug Impaired Driving: Understanding the Problem and Ways to
Reduce It, NHTSA recommended that States develop record systems that are capable of
distinguishing among cases involving drugs, alcohol or both. The Report to Congress also
recommended that State record systems be capable of documenting which drugs are used by
drug-impaired driving offenders. Recognizing that record keeping is often aligned with State
policies, the Report to Congress further recommended that State statutes provide separate and
distinct sanctions for alcohol and drug impaired driving. Such sanctions could be used
individually or in combination, as appropriate, for a single case.

NHTSA conducts research to understand the prevalence of drugged driving and the role of drugs
in crashes. These important projects will help us gain a better understanding of how marijuana
legalization impacts traffic safety. NHTSA is now analyzing data collected in 2013-2014 for the
National Roadside Survey of Alcohol and Drug Use by Drivers and will release a final report by
the end of 2014. The National Roadside Survey is a voluntary and anonymous survey that the
agency conducts on an approximately ten-year cycle to measure the proportion of nighttime
weekend drivers who have alcohol or other drugs in their system. This is the second time that
the survey has included drug testing, so we will soon be able to compare current levels of use
with those measured in 2007.

Using similar methods, NHTSA partnered with the State of Washington to conduct a roadside
survey to explore the prevalence of marijuana use among drivers before retail sales of the drug
were legalized. Follow-up surveys will be conducted over the coming year to assess changes in
driver marijuana use after legalization. Findings from this study will be released in the fall of
2015.

In addition to tracking the prevalence of marijuana use among drivers, the agency is conducting a
crash risk study to determine how marijuana affects crash risk odds. Data collection for this
study is complete and analyses are near completion. Findings from this study will be released in
the fall of 2014.



2. What is NHTSA doing to help states with the roadside testing needed to determine when
fatalities and injuries are the result of crashes involving marijuana?

Answer:

In late 2012, NHTSA and the Office of National Drug Control Policy (ONDCP) co-hosted a
roundtable on drug testing technology and the criminal justice process. One result of that
discussion was a NHTSA study now underway on the feasibility of the use of portable drug
screening devices by law enforcement officers. This study will evaluate the practicality of these
devices in a law enforcement setting and their utility in facilitating the criminal justice process.
If the results of this investigation support broader use of these devices, NHTSA will develop
information for use by the States.

NHTSA also supports a nationwide network of law enforcement officers who are specially
trained to serve as Drug Recognition Experts (DREs). More than 7,000 of these DRE officers
have received the required two weeks of training and practicum to prepare them to identify and
document signs and symptoms of drug use. Drug evaluations are conducted of drivers who have
been arrested for impaired driving or involved in a crash and are suspected of being under the
influence of substances other than alcohol. These evaluations are performed according to strict
science-based procedures and have proven to be effective in supporting prosecution. NHTSA
recently worked with ONDCP on the development of an online training program that is available
to a broader group of officers, enabling them to better utilize the services of the more highly
trained DREs. More than 10,000 officers completed this basic level drug recognition training in
2013.

NHTSA is working with the ONDCP, the Substance Abuse and Mental Health Services
Administration and the National Transportation Safety Board on the development of a
compendium of drug tests that are most critical for drivers. Experts have gathered for a number
of meetings and coordination is taking place with a concurrent process regarding the use of oral
fluids in the Federal Workplace Drug Testing Program.



3. Have you solicited input from law enforcement officials regarding roadside testing
technology, including those from States that have legalized marijuana?

Answer:

NHTSA has taken several steps to solicit law enforcement viewpoints on the potential use of
roadside drug testing technology. In 2012, NHTSA and the Office of National Drug Control
Policy (ONDCP) co-hosted a roundtable on drug testing technology and the criminal justice
process. Experts on drug test technology, toxicology, and impaired driving met with
representatives of the judiciary, prosecution and law enforcement to discuss the potential benefits
of improved testing technology and identify functional attributes that would be necessary to
enable its use in the criminal justice setting.

In 2013, NHTSA initiated a study following a recommendation of the 2012 roundtable focusing
on the feasibility of the use of portable drug screening devices by law enforcement officers. This
study will evaluate the practicality of these devices in a law enforcement setting and their utility
in facilitating the criminal justice process. This study is being conducted in the State of
California in several locations with sufficient frequencies of drugged driving offences and with
law enforcement agencies which are willing and able to accommodate the necessary research
protocols. If the results of this investigation support broader use of these devices, NHTSA will
provide appropriate information to the States.

The State of Washington invited NHTSA to conduct a roadside survey of drug and alcohol use
by drivers before and following their legalization of retail sales of marijuana. Data collection
took place in June 2014 before legalization and is planned to be repeated later in 2014 after
legalization begins.



4. Similarly, have you discussed the need to adopt impairment standards that accurately
reflect when a DUI drugs occurs?

Answer:

At the current time, there is no scientific consensus for the establishment of impairment
thresholds for other drugs that would be analogous to the 0.08 breath alcohol concentration for
alcohol. With regard to marijuana, a sufficiently precise and reliable correlation has not been
identified between levels of the active compound detected in an individual’s system and driving
impairment.

While research continues on methods for detecting impairment, measures of drug presence can
be utilized to support criminal justice actions. Seventeen States have adopted drug per se laws
under which driving with a specified minimal measurable amount of certain drugs is an impaired
driving offense. Other States can utilize drug presence as supporting evidence for an impaired
driving charge along with an officer’s observation of driving impairment.

NHTSA is working with the Office of National Drug Control Policy, the Substance Abuse and
Mental Health Services Administration and the National Transportation Safety Board on the
development of national guidance regarding the types and specifications of testing that are most
critical for confirming drug presence among drivers. Experts have gathered for a number of
meetings, papers have been written for discussion purposes and coordination is taking place with
a concurrent process for the development of workplace drug testing. Completion of this national
guidance is anticipated during 2015.



Committee on Transportation and Infrastructure
Subcommittee on Railroads, Pipelines, and Hazardous Materials
Hearing on “A Review of the Challenges Facing California High-Speed Rail”
January 15, 2014

Karen Hedlund
Deputy Administrator
Federal Railroad Administration - USDOT

Questions for the Record

Dear Chairman Denham:

Thank you for the opportunity to appear and testify at the January 15, 2014 hearing of the
Subcommittee on Railroads, Pipelines and Hazardous Materials regarding California’s High
Speed Train (HST) system. Responses to the Subcommittee’s additional questions for the record
are provided below.

Responses to Questions from Chairman Denham (in the order submitted):

1. The California High-Speed Rail Authority (CHSRA) submitted its required Funding
Contribution Plan (FCP) on January 31, 2014. Federal Railroad Administration’s (FRA)
Office of Program Delivery, Office of Chief Financial Officer, and Office of Chief Counsel
all reviewed the document for issues that fall within their areas of expertise. Where
necessary, FRA requested clarification from the CHSRA about the FCP. CHSRA edited the
document to provide the additional clarification necessary for FRA to feel satisfied that it
reflected the most current information to justify its approval. FRA’s Senior Project Manager
for California High-Speed Rail who works in the Office of Program Delivery signed the
approval letter on February 21, 2014 in response to a revised FCP resubmitted by CSHRA
for FRA approval on February 20, 2014.

FRA approved the FCP that CHSRA submitted in February 2012 because we determined that
it accurately reflected the timing for expected expenditures toward the Project and the
funding contributions at the time of approval. The FCP also reflects the Governor of
California’s sizable pledge of additional funding for the project though the state’s cap and
trade program. The Governor included in his budget proposal an initial $250 million in cap
and trade funds for the project. This proposal became a reality on June 15, 2014 when the
California legislature passed a budget that includes $250 million in cap and trade funds that
can be used for the Project this fiscal year. The Budget also includes additional funds from
the cap and trade program available in future years to provide a continued source of state
investment in the project.

2. The Cooperative Agreement (Agreement) between FRA and CHSRA provides FRA with the
rights necessary to protect the Federal taxpayer’s investment. Under the Agreement, FRA
has the right to enforce CHSRA’s commitment to provide matching funds, including through



several potential remedies. The authority to exercise these rights is in the agency’s discretion
and they are intended to provide maximum flexibility in addressing any potential issue that
may arise.

3. While the Authority usually provides a description of the costs it incurs for each invoice in
the supporting invoice narrative, the invoices themselves do not include a detailed cost
breakdown for each individual service or line item for which funding is requested. As
such, the invoices do not show the Federal and state shares for each service or line item
included in the invoice. That detailed record is kept by the grantee and is subject to FRA
review during monitoring which includes a targeted review of invoices and supporting
documentation.

3.A. FRAO115.

e In general, these efforts involved stakeholder outreach conducted pursuant to the
California Environmental Quality Act (CEQA) and the National Environmental Policy
Act (NEPA). The efforts are further summarized in the environmental documents for
each project section including any relevant alternatives analysis and environmental
impact report(s)/environmental impact statement(s). With the exception of the
information contained in the environmental documents, FRA does not have a list of all
outreach meetings conducted and the topics that were discussed. This type of
information is normally collected and retained by the Authority’s consultants who draft
the environmental documents.

e The small business/industry forums included workshops in the Central Valley, including
one held in the City of Merced. The workshops were conducted in May, June, July,
August, October and November of 2013 and focused on providing technical assistance
for on-the-spot online certification of small businesses from the California Department of
General Services. Information on State of California procurement opportunities was also
shared. FRA does not have a list of the participants.

e FRA does not maintain a list of former Department of Transportation employees who are
currently employed by Parsons Transportation Services.

3.B. FRA0118.

e Invoices to FRA do not include the Authority's Program Management Team (PMT)
contract task numbers. Instead invoices are tracked according to the FRA grant task
number. The detailed expenditures by PMT contract are monitored by the Grantee but
are subject to further FRA review and verification during monitoring.

e Vendor Name & Amount Invoiced
California Department of Fish & Wildlife - $69,488.46
California Department of Transportation - $1,436,226.72
California State Land Commission - $5,577.29
Capitol Corridor Joint Powers Board - $60,213.95




City of Fresno - $178,072.63

County of Fresno - $1,197.70

Kaplan Kirsch & Rockwell LLP - $13,396.89

Parsons Brinckerhoff - $1,122,772.05

Pacific Gas & Electric - $150,300.00

Remy Moose Manley LLP - $88,253.50

San Joaquin Regional Rail Commission - $20,469.97
Southern California Edison - $113,661.86

Southern California Regional Rail Authority - $8,110.26
TOTAL - $3,267,741.28

3.C. FRA0120.

The PMT meets regularly with the Authority's External Affairs department to discuss the
status of the environmental process and the related upcoming milestones, dates for
publication of environmental documents, and public notices and meetings as required in
the CEQA and NEPA environmental processes.

The Authority's External Affairs department is notified of upcoming environmental
milestones including publication of environmental documents. The department helps to
ensure that the public is aware of the upcoming public meetings/notices and the
availability of environmental documents so that the public has the opportunity to
participate in the environmental process.

3.D. FRA0152.

In general, these types of outreach efforts involve providing a status update of the
environmental review process consistent with CEQA and NEPA. Please contact the
CHSRA for specific information on who was contacted and the issues that were
discussed during the outreach meetings.

See the following link for presentation: http://www.sjpnet.org/PDFs/High-Speed_Rail.pdf

3.E. FRA0173-0174.

e The Public Involvement Plan submitted to the CHSRA as required per contract is

currently being edited by the Design Build Contractor to incorporate comments by the
CHSRA. We will provide a copy when final edits are made.

3.F. FRA0181.

FRA does not require the grantee provide the exact cost for every individual expenditure
with each invoice. The grantee is responsible for keeping track of the cost of supplies,
which FRA may request at any time and/or may be subject to FRA review during
monitoring. FRA has a robust monitoring program that includes targeted reviews of



invoices and supporting documentation. The items listed are considered supplies if they
are under $5,000. Under 49 CFR 8§ 18.3, “supplies” is all tangible personal property
other than “equipment” as defined. “Equipment” is all tangible, nonexpendable, personal
property having a useful life of more than one year and an acquisition cost of $5,000 or
more per unit. Supplies are also allowable per 2 CFR 225, Appendix B.

Responses to Questions from Representative Valadao:

With regard to the questions from Representative Valadao, | will address as many of these
questions as possible. However, several questions are related to issues of state law or process
and should therefore be addressed by CHSRA. For example, a number of Representative
Valadao’s questions are related to the “Usable Segment.” The term "Usable Segment” is a legal
term of art from California state legislation AB 3034, also known as Proposition 1A. This term
is not used by FRA and is not referenced in the Cooperative Agreement between FRA and
CHSRA. Pursuant to the Cooperative Agreement between FRA and CHSRA, CHSRA is
obligated to complete preliminary engineering and environmental analysis for Phase 1 of the
California HST System and ultimately design and construct the First Construction Section (130
miles) between the City of Madera and just north of the City of Bakersfield.

Funding for the First Construction Section is provided through two FRA High-Speed Intercity
Passenger Rail grants. Through the Agreements, the state of California is required to contribute
non-Federal funding to the Project. The anticipated source of that non-Federal contribution is
Proposition 1A funds. However, Governor Brown has also identified in his current budget
proposal an additional funding source, known as “Cap and Trade” funds, which provides another
substantial funding source for the California HST system. The California legislature recently
passed a budget that includes $250 million that the Authority can use for the Project and
identifies a continuing source of revenue in the coming fiscal years. The Governor’s proposal
demonstrates California’s commitment to ensure that all Federal funds are matched in
accordance with FRA’s Cooperative Agreements and the most recently approved Funding
Contribution Plan for the Project. FRA has not found CHSRA to be in violation of the terms of
the Agreement; therefore, there are no grounds to withhold Federal funding at this time. FRA
expects the Authority will deliver on its obligation to complete the Project as it is defined in the
Cooperative Agreements. The FRA will continue to exercise its due diligence in the proper
monitoring and oversight of the Project throughout its delivery to ensure compliance.

CHSRA is advancing final design and construction between Madera and just south of the Fresno
station (Construction Package 1) and is scheduled to begin construction activities in May 2014.
Following completion of the environmental review process for the Fresno to Bakersfield Section,
CHSRA anticipates award of a contract for the next phase of final design and construction
(Construction Package 2-3) in December 2014. The remaining construction packages
(Construction Packages 4 and 5) are anticipated for award in 2015. The Authority will make the
detailed construction plans available to the public as design is completed for each of the five
construction packages. The First Construction Section will be designed and constructed to
accommodate electrified high-speed train operations and CHSRA is currently participating in a
joint procurement with Amtrak for high-speed electric trainsets. Details on that procurement can
be found on the CHSRA website at:



http://www.hsr.ca.gov/docs/newsroom/archives/ATK 14 011 Amtrak Ca Request Bids Hi Sp
eed Trainsets.pdf

Each project section of the California HST System (i.e. Merced to Fresno and Fresno to
Bakersfield) terminates at a station located in a major metropolitan city (e.g. stations in Merced
and Fresno). However, the Fresno to Bakersfield Section also includes a potential station
location in the Kings-Tulare Region. CHSRA and FRA completed the environmental review
processes for the Merced to Fresno and Fresno to Bakersfield Sections of the California HST
System which included a detailed analysis of the potential station locations. The environmental
review was based on the appropriate level of design necessary to analyze the potential beneficial
and adverse environmental impacts of the Project. FRA will consider any modifications to the
Project as design progresses consistent with the legal requirements of NEPA.

With respect to operations, FRA’s Agreements with CHRSA require that the FRA investment
demonstrate independent utility or “operational independence” and stipulate funding may be
used for Positive Train Control (PTC) for this purpose. For the latest publicly released
information on ridership and revenue forecasts as well as CHSRA’s commitment to operate
service with no subsidy, please see the following documents on CHSRA’s website:

Ridership and Revenue Forecasts:
http://www.hsr.ca.gov/docs/about/ridership/ridership revenue source docb.pdf

Funding and Finance:
http://www.hsr.ca.gov/docs/newsroom/fact%20sheets/High-
Speed%20Rail%20Funding%20and%20Finance.pdf

Finally, Representative Valadao asked a series of questions regarding the status of FRA’s
response to questions from his constituents regarding a due process claim in 2012. FRA
provided a written response and determined that the requested remedies were outside of the
jurisdiction of FRA’s Office of Civil Rights. FRA continues to work on the Freedom of
Information Act (FOIA) request and will prioritize the response and release any documents
responsive to that request.
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House T&I Committee Questions for the Record
“A Review of the Challenges Facing California High-Speed Rail”
January 15, 2014

Questions for
Karen J. Hedlund
Deputy Administrator
Federal Railroad Administration

Questions from Rep. Corrine Brown

1) What is FRA doing to help conduct appropriate oversight of federal taxpayer dollars
provided for high-speed and intercity passenger rail projects generally?

FRA has developed and implemented a comprehensive oversight program for projects funded by
the High-Speed Intercity Passenger Rail (HSIPR) program. The oversight program includes day-
to-day monitoring of federal investment by FRA’s subject matter experts and formal monitoring
activities that include programmatic reviews (scope, schedule, and budget), compliance reviews
(terms and conditions of the grant agreement) and fiscal reviews (identification of fraud, waste,
and abuse).

In Fiscal Year 2013, FRA conducted formal monitoring activities on projects totaling
approximately $8.5 billion in awarded HSIPR program funds. Formal monitoring activities are
continuing in 2014 and will be further supplemented this spring through a partnership with the
Department of Transportation’s Volpe National Transportation Systems Center (Volpe). This
partnership will provide FRA with additional oversight expertise using Volpe’s subject matter
experts and expert resources from 10 competitively procured contractor teams. These additional
resources will join with FRA to provide additional oversight and technical assistance using new
monitoring procedures developed by FRA.

FRA has either placed or is currently hiring project managers in the field for to oversee major
HSIPR corridor programs where collectively 85 percent of all program funds are concentrated.
These new field staff will be supported by FRA headquarters staff and the contractor teams
mentioned above.

Moreover, the Government Accountability Office (GAO) and Department of Transportation
Office of Inspector General (OIG) have issued 10 audit reports, with 28 recommendations, on
HSIPR, grants, and PRIIA implementation. In addition, OIG recently initiated an audit of FRA’s
grant amendment process. FRA welcomes the auditors’ perspectives and recommendations,
which supplement FRA’s comprehensive oversight program.

2) What is FRA doing to help conduct appropriate oversight of federal taxpayer dollars
provided specifically for all aspects of the California high-speed rail project to ensure
that it moves forward and meets its obligations?



As with any FRA grant, our primary responsibility with the California High-Speed Rail Project
is to protect the federal taxpayer’s investment. Consistent with the Common Grant Rule, FRA is
committed to continued oversight and management of the grant agreement, which contains
strong protections of the taxpayers’ investment.

To oversee and monitor FRA’s grant agreements with the California High Speed Rail Authority
(CHSRA) FRA’s oversight team is currently comprised of a full-time FRA Senior Project
Manager stationed in Sacramento, CA supported by technical staff at FRA Headquarters and
oversight contractor staff located in California. FRA and its contractors have daily interaction
with CHSRA and routinely attend project meetings. In addition to day-to-day oversight, FRA
has also conducted formal monitoring activities in accordance with its oversight program.

In spring 2014, FRA will transition other contractors into the project through a partnership with
the Department of Transportation’s Volpe National Transportation System Center (Volpe). FRA
anticipates that some of the contractors will be stationed in California full-time. Monthly multi-
day on-site monitoring meetings will be held between CHSRA and FRA. At key milestones,
contractors will conduct intensive project reviews for scope, schedule, cost, risk, and technical
capacity and capability of CHSRA’s expanded team. On an as-needed basis, FRA will conduct
other specific reviews for safety/security, financial planning, railroad system planning and
operations modeling, and other issues. FRA and its federal partners at VVolpe will conduct these
oversight reviews focusing on proactive engagement, dialogue, accountability, and problem
solving.

In March 2013, GAO issued an audit report* on the California program, finding that most cost,
ridership, and revenue estimates were reasonable. GAO recommended that FRA improve its
estimating guidance, and we will implement an action plan to address the recommendation for
future grantees.

3) Are there sufficient protections under the grant agreement for federal taxpayer
dollars? What rights does FRA have if the Authority fails to meet its obligations?

Yes. The grant agreement between FRA and CHSRA provides FRA with the rights necessary to
protect the federal taxpayer’s investment. It does so in two important ways. First, in addition to
FRA’s oversight of the project as described above, the grant agreement requires CHSRA to
provide FRA with information at various stages of project development. This includes written
notice of certain issues that may arise outside of the grant agreement but may still be relevant to
CHSRA’s ability to deliver the project including adverse decisions in litigation. These notice
requirements provide FRA with the information necessary to manage the project and make
timely and well-informed decisions.

Second, under the grant agreement FRA has the ability to enforce the CHSRA’s commitment to
the federal taxpayer and to ensure accountability. This includes the right to suspend or terminate
the agreement and, in certain circumstances, FRA has retained the right to require the CHSRA to
repay the entire grant (or appropriate portion thereof). These are discretionary decisions that

' GAO, California High Speed Rail: Project Estimates Could be Improved to Better Inform Future Decisions,
GAO-13-304, March 29, 2013



FRA would make in light of the information available at the time. While FRA retains the right
to suspend and terminate the grant agreement, FRA has full confidence that the CHSRA
understands its obligations and will take all necessary steps to comply. In this regard it is
important to note that the CHSRA is a political subdivision of the State of California and as such
the CHSRA’s legal commitments to the FRA are commitments of the State of California.
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FRA Administrator Joseph C. Szabo
Questions for the Record

Questions from Representative Jeff Denham:

1. Do you believe any of the Class I freight railroads are going to meet the PTC
deadline?

No. Based on the technical challenges that Southern California Regional Rail Authority
(Metrolink), Union Pacific Railroad Company (UP), and BNSF Railway Company
(BNSF) have experienced, and the other railroads’ state of progress, the Federal Railroad
Administration (FRA) believes it unlikely that any Class I freight railroad will be able to
fully complete Positive Train Control (PTC) system development and approval by the
December 31, 2015 deadline. Many will, however, be able to accomplish partial to
substantial deployment. FRA believes that BNSF will most likely be the furthest along in
the deployment process, with the other railroads following behind them.

a. What factors do you see as the major obstacles in fully implementing PTC?

The obstacles to completion basically remain unchanged from those identified in the
FRA August 2012 Report to Congress: “Positive Train Control Implementation
Status, Issues, and Impacts” (http://www.fra.dot.gov/eLib/details/L03718) and later in
the Government Accountability Office’s (GAO) June 2013 report
(http://www.gao.gov/assets/660/655298.pdf). After publication of the FRA report, a
new issue was identified and discussed in the GAO report: the deployment of PTC
communications towers (antennas).

FRA’s report listed the following technical obstacles to completing PTC
implementation that had been identified so far:

Lack of necessary radio frequency spectrum.

Lack of necessary radios.

Lack of necessary design specifications.

Lack of necessary back-office servers.

Lack of necessary dispatch systems.

Need for verification of track databases with accuracy more precise than that
needed in a non-PTC environment.

7. Need for engineering related to the installation of PTC system components.
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8. Need for proof of the reliability and availability of installed PTC systems in
order both to provide the desired level of safety and to minimize any adverse
impact on the railroad’s operations.

In addition, FRA’s report noted two types of programmatic issues: (1) issues related
to budgeting and contracting (e.g., the tightening of public-sector budgets and the
need to comply with procurement regulations); and (2) issues related to an
insufficient supply of qualified personnel and essential PTC system components,
since railroads subject to the PTC mandate are all competing for a limited set of these
resources.

Along the same vein, the GAO report cited “the numerous, interrelated challenges
caused by the breadth and complexity of PTC.” First, GAO highlighted that some
key PTC components are still in development and that the installation of PTC
components “is a time- and resource-consuming process.” Regarding the installation
phase of PTC implementation, GAO gave the example of the Federal
Communications Commission’s (FCC) request that railroads stop their construction
of PTC-related antennas “to ensure proper installation procedures were being
followed including consulting with either the tribal or state historical authorities prior
to...installation.” Second, GAO pointed to the need for system integration and field
testing of PTC components, “many of which are first-generation technologies being
designed and developed.”

As previously indicated in both the FRA August 2012 Report to Congress and the
GAO report, there is a limited pool of qualified personnel with PTC implementation
experience. Many of these people have been diverted to support Metrolink and
southern California PTC deployment efforts, which have left a shortage of qualified
personnel to carry out PTC deployment in other locations.

In addition to personnel shortages, there are component development, supply,
installation, and integration and testing issues. Any development must include
sufficient testing to make sure that the systems work as intended. The current
deadline, at a minimum, makes sufficient testing very difficult.

Regarding the development of PTC components and the installation of PTC systems,
the GAO reported in its August 2013 PTC report that—

some PTC components are still in development—most notably the
[PTC] back office server. One or more of these servers will be
installed in over a dozen railroads’ back offices and are needed to
communicate vital information between the back office,
locomotives, and waysides. According to the [Association of
American Railroads (AAR)] and the railroads, back office system
delays are due to system complexity, interfaces to other systems,
and lack of supplier resources. Nearly all of the freight railroads
included in our review anticipate they will not have a final version



of the back office system until 2014 and have identified it as one of
the significant factors preventing them from meeting the deadline.
In addition, PTC installation is a time- and resource-consuming
process. For example, railroads collectively will have to install
approximately 38,000 wayside interface units. According to AAR
and freight railroads, the volume and complexity of installing these
units is another significant reason most railroads cannot meet the
2015 deadline.

All components must properly function when integrated or else the PTC system could
fail. To ensure successful integration, railroads must conduct multiple phases of
testing—first in a laboratory environment, then in the field—before installation across
the network. Representatives from all of the freight railroads express concern about
the reliability of PTC and emphasize the importance of field testing to ensure that the
system performs the way it is intended and that potential defects are identified,
corrected, and retested. With some field tests, the PTC system components behaved
differently than in the laboratory tests, because labs do not reflect field conditions
completely. ldentifying the source of these types of problems is an iterative process;
consequently, correcting the problems and retesting can be time-consuming and
potentially further contribute to railroads not meeting the 2015 deadline.

. What is the FCC’s role in the implementation?

The FCC shares spectrum management responsibilities and functions with the
National Telecommunications and Information Administration (NTIA) of the

U.S. Department of Commerce. Although the FCC has authority over commercial
spectrum usage, as well as that of local and State governments, NTIA manages the
Federal Government’s use of spectrum for defense and other Federal purposes.

The FCC is also responsible for compliance with the National Historic Preservation
Act (NHPA) and National Environmental Policy Act (NEPA) as they relate to
communication system towers and stations.

FRA has no statutory or regulatory authority over spectrum allocation and availability
or communication systems tower deployment.

What obstacles has the FCC presented?

FCC-associated challenges have arisen only from their congressional mandates.

For example, the FCC, in compliance with the Balanced Budget Act of 1997, must
use auctions to resolve mutually exclusive applications for initial licenses unless
certain exemptions apply, including exemptions for public safety radio services,
digital television licenses to replace analog licenses, and noncommercial educational
and public broadcast stations. As a consequence, the FCC appears to be limited in its
ability to carve out no-cost licenses for PTC spectrum, which requires the railroads to
resort to the secondary market for spectrum.



In addition, the FCC has specific responsibilities pursuant to NEPA, NHPA, and
other related statutes to evaluate the impact of its actions on the quality of the human
environment. The Commission determined that these requirements apply to a wide
range of communications facilities, including broadcast and cellular antenna
structures, fiber optic lines, and undersea cables as well as antennas required to
implement PTC. Compliance with these statutory requirements will likely add time
to the PTC implementation schedule.

To facilitate the efficient review of PTC wayside facilities under Section 106 of the
NHPA, the FCC is developing a Program Comment for consideration by the
Advisory Council on Historical Preservation (ACHP). Once the Program Comment
is submitted to the ACHP, pursuant to its regulations, unless an extension is granted,
it will have 45 days to determine whether to adopt the proposal.

d. How has the FCC’s Program Comment helped or hurt the process?

Although the FCC has not yet completed its proposed Program Comment or sent it to
the ACHP for a decision, FRA supports the FCC in pursuing one of the program
alternatives permitted by the regulations implementing Section 106 of the NHPA.
The FCC’s standard Section 106 review and approval method was not designed for
the volume of reviews required to implement PTC, and an alternative solution is
necessary. Section 106 program alternatives are intended to provide Federal agencies
flexibility in implementing historic preservation reviews and creating efficiencies in
the process. A Program Comment is one such program alternative and allows ACHP
to establish an alternative process for a category of undertakings rather than
conducting the individualized reviews under the normal Section 106 process. The
FCC has collaborated with the railroad industry, Tribal Nations, and the historic
preservation community throughout the process of developing the proposed Program
Comment. FRA has also been consulting with the FCC in the role as the regulator of
railroad safety, including PTC.

2. DOT’s comments on the FCC’s recent draft Program Comment indicate that most
of the 22,000 antennas needed for PTC “will be installed on railroad rights-of-way
on ground that has been thoroughly disturbed by railroad construction and ongoing
maintenance.” Last year, the FRA adopted a categorical exclusion for
“[i]nstallation, repair and replacement of equipment and small structures designed
to promote transportation safety, security, accessibility, communication or
operational efficiency that take place predominantly within the existing right-of-
way.” That exclusion specifically includes “train control systems, signalization,
electric traction equipment and structures, electronics, photonics, and
communications systems and equipment, equipment mounts, towers and structures,
information processing equipment, and security equipment . ..” If FRA were the
lead agency on the PTC antenna issue, how would that exclusion apply?

When appropriate, FRA may apply a categorical exclusion to an FRA action requiring
review under the National Environmental Policy Act of 1969 (NEPA). A railroad would



not typically need an individual approval from FRA to install an antenna. As a result, in
most cases, FRA does not conduct a NEPA or Section 106 review of the railroad’s
installation of this infrastructure. Even if FRA did conduct a NEPA and Section 106
review of antenna installation, because of the massive scale of the PTC implementation
(i.e., up to 20,000 new antennas over thousands of track-miles), it is unlikely that FRA
would be able to uniformly apply the NEPA categorical exclusion to all of the antennas
necessary for the implementation of PTC. In addition, a NEPA categorical exclusion
does not release FRA from its obligations under Section 106 and from its responsibility to
consult with Tribal Nations on a government-to-government basis.

a. Can other agencies use FRA’s exclusions to help speed up the process?

In general, without specific legal authority, Federal agencies may not adopt
categorical exclusions developed by other Federal agencies. Please refer to the FCC
for more information about its procedures under the National Environmental Policy
Act.

. DOT’s comments to the FCC further state that activities in already disturbed
industrialized locations that are unlikely to result in significant risk to historic
properties should be exempted from Section 106 review in order to facilitate the
timely installation of PTC. Would you agree that the FCC’s proposed approach
introduces additional delay and gives greater weight to this very small risk than to
potentially significant improvements in rail safety?

PTC is a critical piece of DOT’s comprehensive vision to lead the next generation of rail
safety. However, FRA fully understands and supports the FCC’s legal obligations and
responsibilities to engage State Historic Preservation Officers and to conduct meaningful
government-to-government consultations with Tribal Nations. FRA also respects the
railroads’ very difficult task of implementing a nation-wide system in a relatively short
amount of time. FRA will continue providing the FCC with all possible assistance as it
seeks efficiencies to approve the antennas necessary for PTC implementation so that the
American people realize the safety benefits of this technology as soon as possible.

. The FCC continues to assert that commuter railroads have no issues with regards to
spectrum or its acquisition on the secondary market. But, so far, only a few
commuter railroads have actually been able to acquire the spectrum they require.
What is the Administration doing to assist commuter railroads with acquiring
spectrum and do you support a set aside for PTC purposes?

FRA has no statutory or regulatory authority over spectrum allocation or availability.
FRA is providing the FCC technical advice on the communications requirements of PTC.
Ultimately, however, spectrum allocation is under the purview of the FCC.

FCC has stated that some commuter railroads can proceed with application for
FCC approval of communication towers and antennas, based on the number they
need to install-yet there are no formal guidelines and it’s more of a let’s figure this



out as we go along process. What can be done to provide greater clarity as
commuter agencies attempt to proceed with tower and antenna installation?

FRA is encouraged to hear that the FCC will permit commuter railroads to proceed with
the FCC approvals for communications towers and antennas. Clear communication and
consistent direction from the FCC are essential for the commuter railroads to understand
the FCC’s environmental and historic preservation review process. FRA is willing to
help the FCC with this outreach effort and to help educate commuter railroads.

If we reach the December 31, 2015 deadline for PTC implementation, and Congress
has not provided an extension, what action will the FRA take for those railroads
that have not fully implemented by the deadline? The regulations say that you can
shut down the railroad, or impose fines and civil penalties.

Will you shut the railroads down?

Even though FRA has the statutory authority to assess civil penalties or take other
enforcement action for each day that a railroad does not implement PTC after the
required deadline, the agency has considerable discretion to decide whether to take
enforcement action, depending on the specific circumstances of the noncompliance and
other factors.

In your testimony you explained that FRA is a data-driven agency and safety
regulations are supported by data. Please outline for us the data you have in hand
proving two-man crews are safer.

On August 29, 2013, FRA’s Railroad Safety Advisory Committee (RSAC) agreed to
create a working group to discuss train crew size issues arising from the July 6, 2013
catastrophic accident at Lac-Mégantic, Quebec, Canada, only 22 miles from the

U.S. border. FRA established the RSAC in March 1996 to provide a forum for
collaborative rulemaking and program development. The RSAC includes representatives
from all of the agency’s major stakeholder groups, including railroads, labor
organizations, suppliers and manufacturers, and other interested parties. | provided
RSAC with 6 months to make recommendations.

So far, the RSAC Crew Size Working Group has held three meetings. Each meeting
permitted working group members an entire day to present information on the subject and
to identify any operational safeguards or concerns with existing operations where
railroads have chosen to staff trains with less than the traditional two-person crew
consisting of a locomotive engineer and conductor. FRA learned a great deal from these
discussions that should lead to an improved rulemaking product. The working group has
been able to provide FRA with significant information regarding the crew size issue.

In the course of developing the rule, FRA will examine data from train accidents to
determine to what extent the causes of these accidents could have been avoided or the
severity of the accidents could have been reduced with the use of two-person crews. In
addition, there is significant research to support the idea that a two-person train crew is
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safer than a one-person crew. Before FRA asked RSAC to consider accepting a crew size
task, FRA was aware that some research revealed significant safety concerns with one-
person crew operations. To aid the working group in its development of
recommendations for appropriate crew size minimum standards, FRA provided five
FRA-sponsored research reports, as well as one Transportation Research Board (TRB)
conference report that contains presentations from multiple research reports, prior to the
first meeting.

These research reports—

e Identify all of the cognitive and collaborative demands on freight conductors,
passenger conductors, and locomotive engineers.*

e Raise issues of fatigue that could impact one-person train crew operations.

e Raise concerns regarding how new technology, such as PTC, does not necessarily
reduce the number of tasks for a train crew and can force crews to operate
differently than before PTC implementation, thereby creating risks of cognitive
errors.?

e Discuss the key aspects of successful teamwork, which implicitly would be lost
by using a one-person train crew.*

In addition to using this research, FRA plans to rely on analysis of data from
investigations of train accidents. After the disastrous train accident at Lac-Mégantic,
there have been several other train accidents in the United States and Canada that suggest
the need for greater Federal oversight of crew size issues. FRA intends to detail the facts
of some of these accidents when it initiates a rulemaking, to explain how well-trained
train crew teams can improve safety. For example, the actions of multiple train
crewmembers, following an accident in which the crewmembers were not the cause, are

! Cognitive and Collaborative Demands of Freight Conductor Activities: Results and Implications of a Cognitive
Task Analysis—Human Factors in Railroad Operations, Final Report, dated July 2012, DOT/FRA/ORD-12/13.
DOT’s John A. Volpe National Transportation Systems Center (Volpe Center), Cambridge, Massachusetts,
performed the research and prepared the report. See http://www.fra.dot.gov/eLib/details/L04331. Rail Industry Job
Analysis: Passenger Conductor, Final Report, dated February 2013, DOT/FRA/ORD-13/07. The Volpe Center
performed the research and prepared the report. The report regarding the demands on locomotive engineers is cited
in footnote 3, below.

2 Fatigue Status in the U.S. Railroad Industry, Final Report, dated February 2013, DOT/FRA/ORD-13/06.
www.fra.dot.gov/Elib/Document/2929. QinetiQ North America and an Engineering Psychologist within FRA’s
Office of Research and Development performed the research and prepared the report.

® Technology Implications of a Cognitive Task Analysis for Locomotive Engineers—Human Factors in Railroad
Operations, Final Report, dated January 2009, DOT/FRA/ORD-09/03.

The Volpe Center performed the research and prepared the report. See www.fra.dot.gov/Elib/Document/381.
Using Cognitive Task Analysis to Inform Issues in Human Systems Integration in Railroad Operations—Human
Factors in Railroad Operations, Final Report, dated May 2013, DOT/FRA/ORD-13/31. The Volpe Center
performed the research and prepared the report. See http://www.fra.dot.gov/eL ib/details/L 04589.

* Teamwork in U.S. Railroad Operations, A Conference, April 23-24, 2009, Irvine, California, Transportation Research
Board, Number E-C159, dated December 2011. The many authors of the research and reports are listed in the
publication. See http://onlinepubs.trb.org/onlinepubs/circulars/ec159.pdf.
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indicative of how the general public can be more safely protected than when a train has
only a one-person crew. Another major accident FRA intends to detail shows the
inadequacy of relying on technology without considering the gaps in the technology. It is
possible to fill in the technological gaps that permit accidents to happen by having an
engaged, properly trained, second crewmember.

FRA will provide a sufficient explanation of the basis for any new proposed requirements
in the preamble of the rule. Data and information supplied by the railroad associations
suggest that there are few one-person operations in the United States. AAR reported to
FRA that Class I railroads currently use two-person crews for over-the-road mainline
operations. Railroads achieved an improving safety record during a period in which the
industry largely employed two-person train crews.

How many FTE staff vacancies does FRA currently have in the Washington, DC
headquarters?

As of April 5, FRA’s salaries and operations onboard count was 839. FRA has set a goal
of having 915 people on board by the end of the year funded from our safety and
operations account. This will be accomplished through a combination of backfilling
current vacant jobs and adding new positions. As soon as FRA received its FY 2014
appropriation, it advertised for new rail safety inspectors—FRA’s current top staffing
priority. Those positions are being filled now.

a. Inwhich offices are these vacancies and how many from each office are there?

Going forward, FRA will fill open positions across the agency and add new positions
in its Office of Railroad Safety and its Office of Railroad Policy and Development, as
described in our FY 2014 budget.

b. Is it accurate that FRA engaged in “workforce balancing” that is eliminating
Office of Safety Positions in Washington, DC and the Region field offices for
other departments in FRA?

No. FRA’s Office of Railroad Safety had an actual full-time employee (FTE) count
of 670 in FY 2013, or 76 percent of FRA’s total. As presented in our latest budget
request to Congress, FRA aims for the Office of Railroad Safety’s FTE count to
increase to 678.5 and for the percentage of FRA overall FTE to remain at 76 percent.

C. Are the FRA’s cutbacks on Safety Inspector positions, Chief Inspectors positions
and administrative personnel viewed as productive?

FRA is not reducing the number of FRA safety field inspectors, but rather increasing its
cadre of safety inspectors. Via attrition, FRA has also converted other positions to
inspector positions. Some administrative positions were converted to field inspector
positions by leveraging technology to reduce the need for administrative personnel.
Additionally, in some cases, FRA converted chief inspector positions to field inspector
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positions. Since inspector positions have lower grades than chief inspector positions and
inspector positions are dedicated to field inspections, there is in an overall increase in
inspections at a lower cost to the agency.

The FRA website lists 400 Federal safety inspectors who operate out of eight
regional offices. How many inspectors do you actually have on payroll? How many
Inspector vacancies do you currently have?

FRA has 325 rail safety inspectors as of April 5, 2014. FRA’s FY 2014 hiring goal is
350.

a. What is your plan for filling these vacancies?

As mentioned above, FRA advertised for new inspector positions following the
enactment of the FY 2014 appropriation, and FRA is in the process of bringing these
people on board now. FRA expects to be able to meet its goal by adding new
inspector trainees and by hiring experienced career professionals who often join FRA
from the railroads.

b. How does FRA ensure that all inspections are made in regions with a less than
full Inspector force?

When filling inspector positions, FRA relies on a Staffing Allocation Model, which is
maintained by the Office of Railroad Safety. The computer model analyzes data on
the types and locations of rail accidents, and produces an output allocating inspectors
across FRA’s eight regions and across its five safety disciplines. Office of Railroad
Safety senior management reviews the output and makes final determinations about
how to assign staff. This year, FRA placed an emphasis on ensuring the safe
transportation of oil and hazardous materials. Of the new hires this year, FRA
allocated five to the Hazardous Materials Discipline off the top.

c. Have inspections been missed due to an insufficient Inspector workforce?

No, FRA’s railroad safety inspector workforce naturally rises and falls as people
retire and new hires are added. Under the sequester, when FRA had to make difficult
choices about staffing and other budget items, the agency chose to maintain its
inspector workforce. As a result, FRA’s inspector workforce has not fallen to levels
that have diminished FRA’s ability to provide sufficient oversight of railroad
compliance with safety regulations.

Did FRA conduct an Office of Safety workforce survey in 2013, utilizing two
consultants? What were the results?

No, a survey of the Office of Railroad Safety workforce was not conducted. However,
FRA hired two contractors to audit the FRA inspection and enforcement program for
compliance with statutes and regulations related to railroad safety. The contractors
interviewed regional supervisors and grade crossing managers, American Federation of
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Government Employees representatives from each region, and State participation
program managers. When final, the results of the audit will be used to respond to the
National Transportation Safety Board recommendation.

What were the Canadian securement rules at the time of the July 6, 2013 Lac-
Meégantic derailment?

Railroads operating within Canada were at the time of the Lac-Mégantic derailment, and
are currently, required to comply with the Canadian Rail Operating Rules (CROR) that
have been approved by Transport Canada (the Canadian equivalent of the U.S.
Department of Transportation). CROR 112 specifically addresses “Securing Equipment.”
At the time of the Lac-Mégantic derailment on July 6, 2013, CROR 112 provided as
follows:

(a) When equipment is left at any point a sufficient number of hand brakes must be
applied to prevent it from moving. Special instructions will indicate the minimum
hand brake requirements for all locations where equipment is left. If equipment is left
on a siding, it must be coupled to other equipment if any on such track unless it is
necessary to provide separation at a public crossing at grade or elsewhere.

(b) Before relying on the retarding force of the hand brake(s), whether leaving
equipment or riding equipment to rest, the effectiveness of the hand brake(s) must be
tested by fully applying the hand brake(s) and moving the cut of cars slightly to
ensure sufficient retarding force is present to prevent the equipment from moving.
When leaving a cut of cars secured, and after completion of this test, the cut should be
observed while pulling away to ensure slack action has settled and that the cars
remain in place.

(c) Application of hand brakes must not be made while equipment is being pulled or
shoved.

See CROR 112 (TC O 0-93).
a. What were the securement rules in the United States at that time?
FRA’s regulations covering the securement of unattended freight equipment are at

49 C.F.R. 232.103(n).> These regulations were in effect at the time of the Lac-
Mégantic incident, and they remain in effect today. The regulations essentially

® FRA has separate regulations for securement of unattended passenger equipment. See 49 C.F.R. 238.231(h)(4).
The securement regulations for passenger equipment borrow from the securement regulations for freight equipment
found in 49 C.F.R. 232.103(n). FRA allowed the use of skates or retarders as an alternative means of compliance
with 49 C.F.R. 232.103(n). Additionally, FRA stated that a hand brake need not be applied to equipment that is cut
away from a locomotive when a crew is actively engaged in switching provided that an emergency brake application
is initiated on the equipment that is cut away from the locomotive and then the angle cock is closed. However, the
locomotive must go directly to the other end of the equipment, either to open the angle cock at the other end or to
couple to the equipment. See FRA Motive Power & Equipment Technical Bulletin 2010-01 (March 24, 2010).
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require that hand brakes be set on virtually any occasion where equipment is left
unattended.

Section 232.103(n) provides that “[a] train’s air brake shall not be depended upon to
hold equipment standing unattended on a grade (including a locomotive, a car, or a
train whether or not locomotive is attached).” “Unattended equipment” is defined as
equipment that is left standing and unmanned in a way that the brake system of the
equipment cannot be readily controlled by a qualified person.

Section 232.103(n)(1) establishes that “[a] sufficient number of hand brakes shall be
applied to hold the equipment.” It further states that each railroad must develop and
implement a verification process or procedure to ensure that the hand brakes applied
to the equipment will sufficiently hold it in place once the train’s air brakes are
released.

Section 232.103(n)(2) addresses unattended equipment that is not connected to a
source of compressed air (i.e., coupled to a locomotive or a ground source of

air). This provision requires the air pressure in the brake pipe be reduced to zero with
the reduction being at a rate that is not less than service rate reduction. Such
equipment also must have the brake pipe vented to the atmosphere. This is
accomplished by requiring that angle cock be left open on the first unit of unattended
equipment.

Section 232.103(n)(3) specifically addresses unattended locomotives, except for
distributed power units (commonly referred to as “DPUs”). Paragraph (n)(3)(i)
requires the full application of all hand brakes “on all locomotives in the lead consist
of an unattended train.” Paragraph (n)(3)(ii) requires the full application of all hand
brakes “on all locomotives in an unattended locomotive consist outside of yard
limits.” Paragraph (n)(3)(iii) requires, at a minimum, the full application of the hand
brake “on the lead locomotive in an unattended locomotive consist within yard
limits.” Paragraph (n)(3)(iv) requires a railroad to develop, adopt, and comply with a
process or procedure for securing an unattended locomotive that is required to have a
hand brake applied pursuant to paragraph (n)(3)(i)-(iii) when the locomotive is not
equipped with an operative hand brake.

Section 232.103(n)(4) also applies to unattended locomotives and locomotive
consists. It establishes a performance standard whereby each railroad must adopt and
comply with a process or procedure for “verify[ing] that the applied hand brakes will
sufficiently hold an unattended locomotive consist.” This provision further requires
railroads to put in place and follow instructions that address controls of unattended
locomotives (i.e., position of the throttle, status of the reverse lever, position of the
generator field switch, status of the independent brakes, position of the isolation
switch, and position of the automatic brake valve). However, in developing these
instructions, a railroad must take into account winter conditions in determining the
appropriate throttle position and whether application of the reverser handle is
necessary to ensure that the locomotive remains operative.
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Finally, 49 C.F.R. 232.103(n)(5) addresses situations where unattended equipment
becomes attended. In those circumstances, FRA regulations require that “[a]ny hand
brakes applied to hold unattended equipment shall not be released until it is known
that the air brake system is properly charged.”

. What are the current securement rules in both Canada and the United States?

First, I’1l discuss current securement rules in the United States. FRA believes that its
current securement regulations—if followed by railroads and their employees—
provide additional layers of safety compared to Canada for equipment that is left
unattended in this country. However, after reviewing the circumstances of the Lac-
Mégantic derailment, FRA did see a need for emergency action to improve
securement requirements in the United States. As a result, it issued Emergency Order
(EO) 28 to ensure that certain types of trains transporting dangerous hazardous
materials are safely and properly secured when they are left unattended. See 78 Fed.
Reg. 48218 (Aug. 7, 2013). Further, FRA currently is working through the RSAC, to
ensure that safe and effective procedures for securing unattended equipment are
implemented within the United States. The Administrator has requested
recommendations by April 1.

EO 28 does not contain an automatic sunset provision. It remains in effect today, as
amended by FRA’s August 27, 2013 letter approving with conditions a joint petition
for relief from the Association of American Railroads and the American Short Line
and Regional Railroad Association. Railroads currently are required to comply with
EO 28, as amended, in addition to 49 C.F.R. 232.103(n). EO 28, as amended,
contains six securement-related requirements:

(1) A railroad must not leave equipment unattended on a mainline outside of a yard or
terminal when the equipment includes a minimum number of loaded tank cars
containing certain types of hazardous materials, referred to as “Appendix A
Materials” (e.g., crude oil, ethanol, anhydrous ammonia, chlorine, or any other type
of material poisonous by inhalation (PIH)),° until the railroad develops, adopts, and
complies with a plan that identifies specific locations and circumstances when such
equipment may be left unattended. The plan must contain a sufficient safety
justification to support a railroad’s determination that allows such equipment to be

® Appendix A identifies the types of hazardous materials and the quantities of those hazardous materials that trigger
the requirements of EO 28. A railroad must comply with EO 28 whenever it is transporting Appendix A Materials,
which are defined as:
(1) Five or more tank car loads of materials poisonous by inhalation as defined in 49 CFR 171.8, and including
anhydrous ammonia (UN 1005) and ammonia solutions (UN 3318).
(2) 20 railcar loads or intermodal portable tank loads of any combination of materials listed in (1) above, or,
Division 2.1 flammable gases, Class 3 flammable liquids and combustible liquids, Class [i.e., Division] 1.1 or
1.2 explosives, or hazardous substances listed in 49 CFR 173.31(f)(2).
The definition of Division 2.1 flammable gas is found at 49 C.F.R. 173.115, the definition of Class 3 flammable
liquid is found at 49 C.F.R. 173.120, and the definition of the various types of explosives is found at 49 C.F.R.
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left unattended on the mainline. Each railroad is required to notify FRA of its plan,
and FRA monitors the railroads’ plans to determine if adequate justification has been
provided.

(2) The process for securing unattended equipment transporting Appendix A
Materials on the mainline outside of a yard or terminal, if permitted by a railroad’s
plan, must include the following:

(a) Locking the controlling locomotive cab or removing and securing the reverser
on the controlling locomotive.

(b) Communications from the employee(s) responsible for securing equipment
containing Appendix A Materials to the train dispatcher that relays pertinent
securement information (i.e., the number of hand brakes applied, the tonnage and
length of the train or vehicle, the grade and terrain features of the track, any
relevant weather conditions, and the type of equipment being secured). The train
dispatcher must record the information provided and then the train dispatcher or
another qualified railroad employee must verify and confirm with the train crew
that the securement meets the railroad’s requirements. However, the dispatcher
communication requirement is not applicable in limited situations. A railroad
employee may leave equipment unattended on a mainline or siding without
contacting the train dispatcher when the employee is actively engaged in
switching duties as long as the employee ensures that there is an emergency
application of the air brakes, hand brakes are set in accordance with 49 C.F.R.
232.103(n), and the employee has demonstrated knowledge of FRA and railroad
securement requirements.

(3) Railroads must review and verify, and adjust, as necessary, existing procedures
and processes related to the number of hand brakes to be set on all unattended trains
and equipment. Railroads must ensure that there exists a means of verifying that the
number of hand brakes is appropriate.

(4) Railroads must require that a train crew conduct a job briefing that addresses
securement whenever the train crew’s job will impact or require the securement of
any equipment in the course in the course of the work being performed.

(5) Railroads must ensure that a qualified railroad employee inspects all equipment
that any emergency responder has been on, under, or between for proper securement
before the train or vehicle is left unattended.

(6) Railroads must provide notice of EO 28 to all employees affected by the EO.
Now I’ll turn to current Canadian securement rules. Transport Canada issued an
order to railroads operating in Canada that directed them to formulate new rules or

revise existing rules to address the safety and security of unattended equipment on
July 23, 2013. See Transport Canada Order Pursuant to Section 19 of the Canadian
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Railway Safety Act. The Railway Association of Canada submitted proposed rules to
Transport Canada on November 20, 2013. Transport Canada accepted the proposed
rules submitted on December 26, 2013. See TC O 0-167. As a result, railroads
operating in Canada are now required to comply with CROR 62 and CROR 112, as
amended.

CROR 62 pertains to “Unattended engines.” The term “unattended” is now defined in
the CROR as “when an employee is not in close enough proximity to take effective
action.” The new Canadian requirements for unattended engines are as follows:

When an engine is left unattended outside of an attended yard or terminal:

(a) The cab of the engine must be secured to prevent unauthorized entry; and

(b) Subject to (c), the reverser must be removed from the engine;

(c) During sub-zero temperatures, an engine that does not have a high idle feature
is exempt from (b)[.]

See CROR 62 (TC O 0-167).

Transport Canada approved expansive revisions to CROR 112, which now reads as
follows:

(a) Equipment must be secured if it is left unattended. The following are
acceptable methods of ensuring securement:

(i) Sufficient number of hand brakes;

(if) A mechanical device approved for use by a professional engineer;

(iii) Equipment is left on a track designed to prevent the equipment from moving
unintentionally (e.g., switching bowl or where grade does not allow) and that
design is approved by a qualified employee;

(iv) Equipment is derailed or coupled to derailed equipment;

(iv) A movement secured as per paragraph (c) in this rule.

(b) While switching en route, the standing portion must be protected as per
paragraph (a) unless:

(i) There are at least 15 cars;

(if) Not on a grade in excess of 1.25%;

(iii) The equipment will not be left in excess of 2 hours;

(iv) The air brake system is sufficiently charged to ensure proper air brake
application; and

(v) The brake pipe is fully vented at a service rate or an emergency application of
the air brakes has been made, and the angle cock is left fully open.

Whenever it is possible that the portion left standing cannot be secured within the
applicable time limit, the standing portion must be secured as per paragraph (a).

(c) A movement may be left unattended if:
(1) Secured as per paragraph (a); or

14



(i) Left at a location where a derail protects the movement from unintentionally
obstructing main track and

« The air brake system is sufficiently charged to ensure proper brake
application;

» The locomotive controlling the air brake system maintains air pressure.

« Afull service or emergency air brake application is made; and

* Independent brake is fully applied; or

(iii) Air brake system is sufficiently charged to ensure a proper brake application
and

» The locomotive controlling the air brake system maintains air pressure;

« Afull service or emergency air brake application is made;

* Independent brake is fully applied,;

» Hand brakes are applied on 10 percent of the equipment to a maximum of 5;
» Itis not on a grade exceeding 1.25%; and

« Isnot left in excess of 2 hours.

(d) Exceptional weather situations, such as high winds or other unusual
conditions, must be considered and factored into securement decisions. Special
instructions may contain location specific instructions where extreme weather
events are prevalent.

(e) Instructions governing testing the effectiveness of hand brakes will be carried
in special instructions.

(F) Application of hand brakes must not be made while equipment is being pulled
or shoved.

(9) Before leaving equipment at any location, the employee securing such
equipment must confirm with another employee the manner in which the
equipment has been secured.

See CROR 112 (TC O 0-167).

12. What is the significance of the April 1, 2014 deadline for the RSAC Hazardous
Materials Working Group?

April 1, 2014, is an internal, FRA-set deadline for the RSAC Hazardous Materials
Working Group to make its recommendations related to the safe railroad transportation of
hazardous materials, including the working group’s regulatory language related to its
recommended changes to the Pipeline and Hazardous Materials Administration’s
(PHMSA) Hazardous Materials Regulations, to the entire RSAC. The working group
met on October 28, 2013; December 16, 2013; and January 27, 2014; and it will meet
again on March 26, 2014. If it reaches consensus on any recommendations, it will
present them to the full RSAC by April 1, 2014, and the full RSAC will be asked whether
it approves the working group’s recommendations by electronic ballot. If the full RSAC
approves the working group’s recommendations, they will convey these
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recommendations to me. If I agree with the full RSAC’s recommendations regarding
changes in the Hazardous Materials Regulations, I will convey them to the PHMSA
Administrator, as PHMSA promulgates the hazardous materials transportation
regulations.

. Do you have current statistics on how many freight and passenger train derailments
have taken place over the past five years?

The tables below present derailments and derailment rates (per million train-miles) on
both a calendar and fiscal year basis.

Fiscal Derailments Total Miles Rate
2009 764 687952167 1.11054
2010 811 692341016 1.17139
2011 819 712899248 1.14883
2012 745 733046025 1.01631
2013 715 741301114 0.96452
2014~ 262 251854485 1.04028

Calendar Derailments Total Miles Rate

2009 748 667973049 1.11981
2010 805 704840558  1.1421
2011 836 717611706 1.16498
2012 706 731644354  0.96495
2013 756 747924153  1.0108
2014~ 59 62711310 0.94082

* Partial year

a. Do you have statistics on the significant causes of the derailments that have
taken place over the past 5 years?

The table below shows significant derailment causes over the past 5 years:

Code Cause Description Derailments
T110 | Wide gage (due to defective or missing crossties) 306
T207 | Detall fracture from shelling or head check 156
T220 | Transverse/compound fissure 152
T314 | Switch point worn or broken 140
T109 | Track alignment irregular (buckled/sun kink) 133

16



b. Has the FRA investigated whether these train derailments were the result of
failed roller bearings caused by wheel set cap screws that came loose?

The major cause of failed journal roller bearings is overheating, which causes
significant damage to the bearing. Determining the primary cause of the failure is
difficult; however, it is extremely rare that a cap screw is missing or loose. Over the
past 5 years, there have been 74 derailments caused by overheated journal roller
bearings. This type of derailment accounts for approximately 8 percent of the total
mechanical- or electrical-caused derailments. The breakdown per year is:

Total Year Counts
Percent of
Total 2009 | 2010 | 2011 | 2012 | 2013
Derailments
E53C Journal
(roller 8.30% 24 11 | 15 | 10 | 14
bearing)
overheating

During the same period, the number of exception reports and violations for loose cap
screws are as follows:

49 C.F.R. Section Defects Violations
215.115.A2 — Cap Screws Loose 11 0
215.115.A2i — Cap Screws Loose 10 2
215.115.A2ii — Lock Broken/Missing | 15 0

These defects and violations only represent a fraction of a percent of the total number
of deficiencies observed.

14. To my understanding there was a formal petition submitted to the FRA in August
2011 requesting the FRA to initiate a rulemaking that would establish a
performance requirement for a standard system for clamping and retaining
bearings on railroad freight cars. Has FRA issued a ruling to determine these
requirements?

On August 8 and September 28, 2011, a manufacturer wrote letters to FRA requesting
that the agency initiate a rulemaking and issue a Letter of Exception related to their cap
screw locking system. There are no Federal railroad safety legal requirements related to
torque or the type or style of locking plate that must be used on journal roller bearings.
Notably, torque values and the size of the locking plate are specified by AAR for each
class of journal roller bearings.

There are many causes of journal roller bearing failures, and FRA told the manufacturer
that the contribution of cap screw loosening is not well-defined. No failure of journal
roller bearings was proven by this manufacturer to be caused by a reduction of torque on
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15.

one or more cap screws. Only anecdotal evidence of journal roller bearing failures from
the 1980s was presented. This evidence did not show a conclusive causal link between
the torque values of the cap screws and the failures, particularly in light of other changes
made to the journal roller bearings, which may have contributed significantly to the
failures. None of the data recorded by FRA or AAR indicates that the residual torque on
journal roller bearings is a significant safety issue. In fact, the data presented by the
manufacturer related to the test of the release torque of bearings at the completion of the
wheelset’s useful life confirms that a bearing with low torque did not cause a failure,
because it lasted until the wheelsets were removed for other reasons, such as thin rims or
flanges, or end of life.

After thorough review and careful consideration, FRA wrote a letter on January 31, 2012,
denying the manufacturer’s rulemaking request. There was insufficient historical data on
journal roller bearing failures to warrant a change to the existing safety requirements. A
cost/benefit analysis was not conducted.

Knowing that NHTSA and FMCSA safety functions were both housed in FHWA
once but were separated so as to not compete with the highway development
business and budget, is there any merit in making the same shift at FRA removing
the safety department functions?

Safety is FRAS highest priority. The mission of the Federal Railroad Administration is to
enable the safe, reliable and efficient movement of people and goods for a strong
America, now and in the future. This mission supports continuous safety improvement
through three pillars:

1. Continuing a rigorous oversight and inspection program based on strategic use of
data

2. Advancing proactive approaches for early identification and mitigation of risk

3. Capital investments and robust research and development program

The FRA mission is best served through predictable, dedicated funding, which would

enable FRA to balance requirements across these three pillars to ensure continuous safety
improvement, while making long-term investments to grow the rail network.
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Committee on Transportation and Infrastructure
Subcommittee on Railroads, Pipelines, and Hazardous Materials
Hearing on “Oversight of Passenger and Freight Rail Safety”
February 26, 2014
Questions for the Record
To
Cynthia Quarterman, Administration
Pipeline and Hazardous Materials Safety Administration

THE HONORABLE JEFF DENHAM

QUESTION 1: Could you please provide a timeline for your consideration of the rule for
the DOT-111 tank car standards, including your target for issuance of a final rule?

ANSWER 1: PHMSA, in cooperation with FRA, is in the process of developing a draft
Notice of Proposed Rulemaking, RIN 2137-AE91, "Hazardous Materials: Enhanced Tank
Car Standards and Operational Controls for High-Hazard Flammable Trains.” You can
monitor progress at: www.reginfo.gov.

QUESTION 2: Manufacturers estimate that it could take roughly a year from issuance of
the final rule to produce all the parts, such as bottom valves, that will be in demand to
meet the final rule standards. Furthermore, manufacturers estimate the current backlog of
tank cars is somewhere between 50 and 60 thousand tank cars. This backlog has stalled
since the ANPRM because no one knows what standard to build. With the possibility of a
retrofit, tank car manufacturing will remain at a standstill until the rule is issued. What
would you recommend the industry do?

ANSWER 2: The Hazardous Materials Regulations prescribe minimum standards for
safety. PHMSA recommends that industry look beyond compliance with those regulations
to focus on safety in all of their transportation decisions and actions.

QUESTION 3: Can you commit that you will do nothing in this rulemaking without
sound data- driven evidence that the costs do not outweigh the benefits?

ANSWER 3: PHMSA is committed to follow the formal regulatory process. As with all
rulemakings, any regulatory action with regard to rail safety will be accompanied by a
regulatory evaluation. This evaluation will consider the cost and benefits of any proposal
as well as the impacts on the regulated community and general public. Further, the public
and regulated community will have the opportunity to provide comments on both the
regulatory proposals and the evaluation of the cost and benefits.

QUESTION 4: Could you share with us your findings to date in "Operation
Classification"? How much variation are you finding in the crude?


http://www.reginfo.gov/

ANSWER 4: PHMSA is working diligently to share the findings from Operation
Classification by May 2014.

QUESTION 5: How are you helping industry to comply with the Amended Emergency
Order issued on March 6, 2014?

ANSWER 5: PHMSA’s focused inspections, outreach, and training activities assisting in
industry compliance with the Emergency Order. In addition, PHMSA developed and
published a comprehensive list of frequently asked questions on its website. PHMSA also
met with the American Petroleum Institute on March 6, 2014 to discuss the Emergency
Order and answer industry questions. We continue to address concerns as they are raised
by associations or individual shippers.

QUESTION 6: Please explain the efforts you are undertaking with API and others to
establish standards for crude oil testing.

ANSWER 6: As a result of the Call to Action, on February 20, 2014 the API agreed to
pursue various actions including to work with PHMSA and other representatives from the
Department of Transportation to share information and expertise on crude oil
characteristics. API created a working group on entitled the “API Classification &
Loading of Crude Oil Work Group.” Within this working group are two task groups:
“Crude Oil Classification Task Group” and the “Crude Oil Quantity & Quality
Measurement Task Group.”

A six month schedule for completion of this effort was launched in 2014, with working
groups meeting every two weeks in Houston, TX and Washington, DC. The goal of this
group is to develop a standard that will ultimately be proposed to the American Society for
Testing and Materials (ASTM) to become an ASTM endorsed standard. PHMSA
personnel have been active participants in these meetings and look forward to reviewing
the products of these groups. If the resulting standard is acceptable to PHMSA, it will
consider incorporating it into our regulations.

QUESTION 7: You indicated that your agency is hurriedly working on a Notice of
Proposed Rulemaking on tank car design and could not say when a proposed rule would
be issued much less when a final rule would be issued. What is the current backlog for
manufacturing new CPC-1232's?

ANSWER 7: According to comments to the September 6, 2013 ANPRM made by the
Railway Supply Institute Committee on Tank Cars (RSICTC) on pending work orders for
2014 include:

1. 17,000 - Jacketed, DOT Specification 111 tank cars meeting CPC-1232.
2. 5,900 — Non-Jacketed, DOT Specification 111 tank cars meeting CPC-1232.



The comments do not indicate the type of service for these cars, or if the NPRM would
impact the usage of those cars.

QUESTION 8: In writing a proposed rule, is the agency considering the growth in
production in the Bakken region, the long lead times for manufacturing tank cars and the
uncertainty in the industry given that they have been building tank cars since 2011 without
regulatory certainty?

ANSWER 8: Yes, PHMSA'’s regulatory development and action will be accompanied
with a comprehensive regulatory evaluation. This evaluation will consider the costs and
benefits of any proposal as well as the impacts on the regulated community and general
public. Specifically, this evaluation considers market factors such as projected growth in
crude oil production and time and cost of manufacturing. Further, the public and
regulated community will have the opportunity to provide comments on both the
regulatory proposals and the evaluation of the cost and benefits.

QUESTION 9: Has or is the agency considering an interim final rule that would allow
the current CPC-1232 in operation to continue operating throughout its useful life while
continuing work on a long-term rule that would address cars not yet in the
manufacturing queue?

ANSWER 9: We are working on a comprehensive regulatory proposal as expressed in
the September 6, 2013 ANPRM, PHMSA and FRA as well as the NTSB and AAR have
questioned whether the tank car enhancements under CPC-1232 sufficiently address the
risks posed by unit trains of flammable liquids. During the docket T87.6 AAR Tank Car
Committee, several tank car design enhancements supported by the DOT were not
adopted. PHMSA recognizes that the AAR Tank Car Committee continues to seek
revisions and consensus on design improvements within the committee.



THE HONORABLE JOSEPH C. SZABO,
ADMINISTRATOR, FEDERAL RAILROAD ADMINISTRATION,
U.S. DEPARTMENT OF TRANSPORTATION
QUESTIONS FOR THE RECORD
SUBCOMMITTEE ON RAILROADS, PIPELINES, AND HAZARDOUS MATERIALS

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
U.S. HOUSE OF REPRESENTATIVES

“OVERSIGHT OF PASSENGER AND FREIGHT RAIL SAFETY”

FEBRUARY 26, 2014

OFRs from Rep. Corrine Brown

1. The Department of Transportation (DOT) has issued a number of safety advisories and emergency orders to
the industry and others as a result of recent passenger and freight rail accidents. What enforcement authority
does Federal Railroad Administration (FRA) have to ensure compliance with these safety advisories and
emergency orders?

The recent DOT and FRA emergency orders are requirements and are enforceable through a variety of means. FRA’s
tools for enforcing FRA emergency orders and DOT emergency orders include civil and criminal penalties,
compliance orders, injunctions, special notices for repairs, and orders disqualifying individuals from safety-sensitive
service in the railroad industry.

The recent safety advisories issued by FRA or the Pipeline and Hazardous Materials Safety Administration (PHMSA),
or both jointly, are recommendations to take certain voluntary action or are reminders to comply with existing law,
but are not intended to be requirements in themselves and, therefore, are not intended for FRA or PHMSA to enforce.

2. What steps is FRA taking to ensure local communities and responders are prepared to plan for, manage, and
respond to accidents involving hazardous and flammable materials that are transported by rail?

DOT and AAR signed an agreement as a result of the “Call to Action” by Secretary Foxx that contained important
voluntary steps to improve emergency response along Key Crude Oil train routes:

1. Subscribers will develop an inventory of emergency response resources along Key Crude Qil Train routes. This
information will be provided to DOT and emergency responders upon request.

2. Subscribers will provide $5 million to develop and provide training on hazardous material transportation and
fund training for emergency responders through the end of 2014. Comprehensive training will occur at the
Transportation Technology Center, Inc. (TTC) facility in Colorado with a training program fully developed by
July 1. TTC is funded by FRA and operated under a care, custody, and control contract with FRA.

3. Subscribers will continue to work with communities on Key Crude Qil Train routes to address location-specific
concerns.

FRA has provided a grant to the American Chemistry Council, which oversees the Transportation Community
Awareness and Emergency Response (Transcaer®) program. The Transcaer® program is a voluntary outreach
program that focuses on assisting communities to prepare for and respond to possible hazardous materials
transportation incidents. Transcaer® members consist of representatives from the chemical manufacturing,
transportation (including railroad), distributor, and emergency response industries.



3. Crude oil is often transported in trains carrying many different materials, called mixed trains. With mixed
trains, it is even more important that emergency responders have an accurate list of what is contained in each
of the rail cars. Often rail cars change in transportation so the shipping paper provided by the train crew at the
scene of an accident may no longer be accurate. What is FRA doing to ensure the accuracy and availability of
train consist information to emergency responders?

FRA enforces the Hazardous Materials Regulations (HMR), which, in 49 C.F.R. 174.26(a), require train crews to
have a document that accurately reflects the current position in the train of each rail car containing hazardous material.
This document is often called the “consist,” “train consist,” or “consist list.” The HMR provide substantial flexibility
for updating the document either electronically or by handwriting, but the crew is required to maintain an accurate
document. Since 2006, FRA has performed approximately 1,500 audits to determine compliance with this regulatory
provision, and civil penalties for violations were recommended in two-thirds of the audits.

Ensuring an accurate consist list is available to emergency responders, however, goes beyond the document
maintained by the crew. Generally, the document indicating the location in the train of cars carrying hazardous
material is updated in one of two ways, either manually or through automated equipment identification (AEI) tags.
AEI tags work using radio frequency technology such that when cars equipped with AEI tags pass an AEI “reader”
the list of cars in the train consist (which identifies the location of each car in the train, including the contents of each
car carrying hazardous material) is automatically updated in the railroad’s database. This consist list can be provided
to first responders by off-site railroad personnel, but unless the electronic updates are communicated to the crew and
the crew manually updates the physical list in its possession, the crew’s consist list may become outdated.
Accordingly, issues arise when cars are picked up for a train or set off from a train and the crew does not manually
update the list in its possession. When cars are picked up or set off, the train crew must manually update the crew’s
copy of the train consist to accurately identify the new location of cars carrying hazardous material. Related to this
issue, FRA is evaluating the HMR and considering NTSB recommendation R-07-04, which is aimed at ensuring that a
document with “accurate, real-time information regarding the identity and location of all” the cars carrying hazardous
material in each train is immediately available for first responders..

4. The FRA has a voluntary Confidential Close Call program, which allows railroad carriers and their employees
to report near-miss accidents to the FRA. The program provides a safe environment for employees to report
unsafe events and conditions, and protects railroads from FRA enforcement for events reported within the
program. It has helped many freight railroads improve safety on their system. FRA has urged all 28 commuter
railroads to participate in the Close Call program. Why is the program important, and out of the 28 commuter
railroads operating in the United States, which ones currently participate in the program?

Railroads can reduce risk before an accident occurs by systematically studying close calls, which is a proactive way to
manage safety. When individual events are analyzed collectively, railroads can identify safety hazards and develop
solutions to threats. Evaluating close calls is also a key part of safety management, where it is essential to identify
hazards, assess risks, take corrective actions, and evaluate and monitor the performance of the safety system. Close
calls can show where current weaknesses exist in the safety system, they can be used to monitor changes in safety
over time, and they can uncover hidden conditions previously not exposed by looking at reportable accidents alone.

In the Rail Safety Improvement Act of 2008, Congress required FRA to develop regulations that require certain
railroads to develop and implement safety risk management systems known as Risk Reduction Programs. Therefore,
railroads that participate in FRA’s Confidential Close Call Reporting System (C°RS) will be engaging in a program
that substantially supports their risk reduction efforts.

Currently, there is one commuter railroad (New Jersey Transit Rail Operations) that has long participated in C°RS.
Three commuter railroads (Metro-North Commuter Railroad, Long Island Rail Road, and Massachusetts Bay
Transportation Authority) are in the early stages of preparing for the program. The C°RS Implementation Team, in
partnership with the National Aeronautical and Space Administration (NASA), continue to conduct outreach to the
commuter railroad industry in order to recruit more participants.

5. During the hearing, Congresswoman Esty stated: | know that the FRA has concluded its ""Operation Deep
Dive™ and plans to release that report in March. I also note that the National Transportation Safety Board
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(NTSB) investigations are ongoing and plan to release those reports later this year. And | want to know from
both of you [FRA and NTSB], if I have your commitments to work directly with the state of Connecticut and
with Metro North so that we can restore service and reliability as quickly as possible and any prior information
you can share with us to expedite. We are in the middle of a legislative session that is three months long in
Connecticut. They need to know budget priorities. They need to have direction, right now, where they will have
to come back in special session. It will delay safety and delay reliability.” You stated, in response: "'Definitely,
yes, already been in conversation with Commissioner Redeker up there in Connecticut and have promised him
a briefing on this ... That’s the short answer, and I would be glad to provide more for the record.”" Please
provide more information on this for the hearing record.

Congresswoman Esty, | appreciated working with you and your staff during the release of the report, and | look
forward to working together in the future to ensure the safety of Metro North and your constituents who depend on it
for safe, reliable service. FRA has been working closely with the state of Connecticut, as well as the leadership at
Metro North and MTA to implement changes that we believe are necessary for the safety of Metro North employees
and the public. You have my commitment to work with you and the State of Connecticut going forward.

Title 49 Part 213 ""Track Safety Standards™* provides that the safety requirements for tank cars transporting
freight are more stringent than for passenger cars. Why the discrepancy? Shouldn’t the safety standards be
higher for passenger trains? Does FRA intend to address this?

The Track Safety Standards treat tank cars and other freight cars more stringently than these regulations treat
passenger cars for a good reason. Freight cars and passenger cars are designed, operate, and create track loadings
differently. When FRA wrote the Track Safety Standards, the agency considered the design and operating differences
to set the maximum speeds for freight trains and passenger trains for each track class. The freight cars that make up
freight trains are designed for load-carrying capabilities, while the passenger cars that make up passenger trains are
lighter in weight and have a lower center of gravity. Passenger cars are also designed and engineered with specialized
trucks (a type of component) that provide smoother operation and handling to enhance passenger comfort and train
speed. As a result of these differences in the designs of freight cars as opposed to passenger cars, the passenger cars’
dynamic loading of the track structure is much less than the freight cars’ with their heavier weight, higher center of
gravity, and heavy-duty trucks. The Track Safety Standards recognize the different operating characteristics between
the two types of cars when determining the safest speed for each class of track. A rough analogy would be that the
highway speed limit for a heavy, high center-of-gravity large tractor-trailer is lower than the highway speed limit for a
passenger car.

During the hearing, Congressman Larsen asked about current track inspection requirements.
* Please describe in detail the track inspection requirements under current regulations nationwide.
¢ Please describe in detail the track inspection requirements that pertain to rail track located in
Congressman Larsen’s district.
¢ Please describe in detail the differences between the track inspection requirements that pertain to
rail track located in Congressman Larsen’s district in comparison to the inspection requirements
agreed to in the DOT-AAR agreement.

The Track Safety Standards, which are in 49 C.F.R. Part 213, require various types of inspections of the track
structure, including the following:
e Track Inspections (section 213.233);
Inspection of Rail (section 213.237) (new regulations go into effect in March 2014);
Continuous Welded Rail Joint Bar Inspection (section 213.119);
Automated Inspections of Concrete Ties (section 213.234);
Inspection of Switches, Track Crossings, and Lift Rail Assemblies (section 213.235); and
e Special Inspection (section 213.239).
Additional interpretation and guidance for these rules are available in the FRA compliance manuals, related technical
bulletins and other interpretive guidance.



The Federal track inspection requirements outlined in 49 C.F.R. part 213 are applied industrywide to standard gage
track that is part of the general railroad system of transportation. See 49 C.F.R. part 209, appendix A, for discussion
of the term “general railroad system of transportation.” The Track Safety Standards establish several classes of track,
which are divided according to the maximum allowable operating speed for freight trains on the track (e.g., 10 miles
per hour for freight trains operating on Class 1 track and 15 mph for passenger trains operating on Class 1 track). See,
e.g., 49 C.F.R. 213.9 and 213.307. The higher the class of the track is, the higher are the particular requirements of
the Track Safety Standards that apply to the track. In other words, in order for a train to operate at higher speeds on a
segment of track, the track segment must be maintained to meet more demanding requirements than the requirements
that apply to a track segment where trains are permitted to operate at lower speeds. The geographical location of a
track does not change the inspection requirements.

The DOT-AAR agreement states that the Railroad Subscriber will conduct certain additional inspections of track over
which Key Crude Oil Trains are operated, beyond what is required in the Track Safety Standards. The Subscriber will
agree to annually conduct on such track at least one additional internal inspection of rail (49 C.F.R. 213.237(c)) than
what is required, and at least two track geometry inspections. The Track Safety Standards do not currently require
automated track geometry inspections.

OFRs from Rep. Michael Michaud

1. Do you believe a blanket extension of the PTC implementation deadline is warranted? Or should we take a
more limited approach with individual extensions granted only where absolutely necessary?

The unfortunate reality is that there are both technical and programmatic issues affecting individual
railroads’ abilities to complete PTC implementation by the December 31, 2015, deadline. The
extent to which these issues affect individual railroads is not uniform. Some Class I railroads have
publicly acknowledged that they will not be able to complete PTC implementation by the deadline.
These railroads have indicated that full implementation will not be complete until 2018 or 2020. In
FRA’s 2012 report to Congress,” FRA recommended that, if Congress were to consider legislation
extending the PTC implementation deadline, it should consider giving FRA flexibility in approving
PTC implementation plans. | do not believe that a blanket extension is necessarily the most
appropriate (or effective) way to address the unique circumstances each railroad is facing. | strongly
recommend a more limited approach that would provide implementation flexibility for covered
railroads to install PTC systems, in which the Secretary would prescribe regulations to establish a
schedule for the implementation of PTC systems, and FRA as the Secretary’s delegate would be
permitted to grant extensions when necessary under certain specified criteria. Providing milestones
for PTC system implementation would recognize that implementation of PTC systems is an
immensely complicated undertaking and would give the Secretary the tools to ensure that railroads
are working diligently towards completion and using the additional time granted wisely. Both
passenger and freight railroads subject to the PTC statutory mandate could be faced with the same or
similar types of circumstances that are beyond their control which might significantly impact their
ability to implement PTC on all segments of their operations by December 31, 2015.

While it is difficult to discern fully all of the potential obstacles to full implementation by the
statutory deadline, two of the most significant obstacles are (1) the development and lack of
implementation of a workable interoperability standard and (2) the availability of sufficient radio
spectrum. Due to the significant cost related to the implementation of PTC systems and due to the
need to ensure the safe and proper operation of such systems, some latitude should be provided to

! Federal Railroad Administration Report to Congress: Positive Train Control Implementation Status, Issues, and Impacts (August
2012), available at http://www.fra.dot.gov/eLib/Details/L03718.
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those entities that have taken appropriate action to implement PTC systems on their rail lines but that
may not reach full implementation within the timeframe specified in the PTC statutory mandate due
to circumstances beyond their control.

Additionally, in the 2012 report to Congress, FRA recommended that Congress consider allowing
alternative methods of improving rail safety in lieu of PTC where the alternatives provide an
appropriate level of risk mitigation with respect to the functions of a PTC system. The authority to
allow alternative methods of protection, in lieu of PTC, would permit FRA to focus the burden of
PTC system implementation on the most dangerous mainlines and allow a more appropriately-
tailored reduction of risk on mainlines covered by the current statutory mandate to implement PTC
systems. The authority would not allow alternative protection methods in lieu of PTC systems and
would not be authority to completely eliminate any railroad’s responsibilities under the PTC
mandate. Rather, the alternative protection authority would allow railroads to remove "particular
mainlines™ from the mandate where alternatives are appropriate.

Another FRA recommendation in the 2012 report to Congress suggested that Congress consider
permitting the provisional certification and operation of PTC systems during FRA’s review of the
system. Prior to this provisional certification, railroads would be required to provide documentation
to satisfactorily demonstrate safety performance and railroad operational competency. The
provisional certification period would allow railroads to evaluate and further develop data supporting
the safety of the PTC system, reflecting good engineering practice and well-documented risk
mitigation strategies. During the period of provisional certification, railroads and the public would
receive the benefits of the PTC system, and FRA would have an opportunity to review and evaluate
all aspects of safety related to the system in a diverse, revenue service environment.

If the RSAC’s crew size working group fails to issue recommendations by their April 1st deadline, would the
FRA still be willing to take concrete action on the issue?

Yes. FRA advised the Railroad Safety Advisory Committee that the agency intended to initiate a rulemaking even if a
consensus recommendation could not be reached by April 1. Consensus recommendations were not received, but it is
clear that RSAC was useful in identifying railroad practices that could potentially be impacted by a requirement for a
two-person crew. FRA has announced publicly its intention to move forward with a rulemaking without consensus
recommendations from RSAC.

I know DOT’s recent agreement with AAR did address some aspects of the NTSB’s recommendations. But that
agreement was only with the Class I railroads, which do not operate in Maine. What are you doing to ensure
that all railroads take these necessary safety precautions?

In a similar letter, dated February 12, 2014, the American Short Line and Regional Railroad Association (ASLRRA)
recommended to its members that unit trains of crude oil (20 cars or more) operate at a top speed of no more than 25
MPH on all routes and agreed to work with its member railroads and the Class | railroads to develop a program of best
practices to ensure a seamless system of timely and effective emergency response to crude oil spills.

Since 2011, thanks to a voluntary commitment from the rail industry, new tank cars have been built to higher
standards. Have these new cars been crash tested to ensure they perform as intended? If not, would you be
willing to work with the industry to test them?

To be clear, in 2011 AAR issued Casualty Prevention Circular (CPC) 1232 containing industry requirements for
certain new DOT specification 111 tank cars ordered after October 1, 2011, from tank car manufacturers. The
requirements of CPC-1232 do exceed the requirements of existing Federal regulations and contain certain
enhancements designed to improve the safety of the cars; however, because of the approximately 2-year backlog of




orders for new tank cars for crude oil service that existed at that time, through at least 2013, cars continued to be built
to the legacy minimum standards.

To date, cars constructed to the CPC-1232 standards have not been full-scale crash-tested, and FRA does not believe
that such full-scale testing is necessary. Recently, FRA funded puncture tests of tank cars meeting two DOT
specifications: the DOT 111 and DOT 112. The DOT 111 specification tank car is the general-purpose, non-pressure
tank car currently used to transport crude oil, ethanol, and many other hazardous materials. The DOT 112
specification tank car is used to transport compressed gases and high-hazard materials such as anhydrous

ammonia. Six years ago, similar tests were performed on DOT 105 specification tank cars (pressure cars), which are
used to transport high-hazard hazardous materials such as chlorine and other materials that are poisonous by
inhalation. Considered together, the full-scale puncture testing of both general purpose and pressure tank cars has
provided the data necessary to validate the research models utilized by the Department (as well as industry) to
understand the dynamic forces acting on railroad tank cars under accident conditions. In other words, the test
procedures are standardized to ensure repeatability and designed to minimize variables that could affect the test
results. The intent of the test program was to validate computer models and subsequently use such models to predict
the puncture velocity of tank cars built to a variety of existing specifications or conceptual designs. Given these facts,
with a validated model there is no need to field test a tank car built to the CPC-1232 standard; rather we can simulate
the puncture velocity and validate a range of results. While the Department’s model is focused on the puncture
resistance of the tank, existing performance standards applicable to other components of the tank car (e.g., top fittings,
bottom outlet valves, pressure relief valves, thermal protection) provide an understanding of the expected performance
of the CPC-1232 cars, further reducing the need to field test the design.

QFERs from Rep. Sean Patrick Maloney

Given the alarming increase in train derailments, both in passenger and in freight rail, and that implementing
Positive Train Control systems remains as one the NTSB’s Most Wanted List priorities, would it be fair to say
that implementing PTC on our freight and passenger lines should be one of the FRA’s top safety priorities?

Just to preface my answer to your question, though it may seem that derailments are increasing, they are actually
decreasing. In particular, derailments declined by 47 percent during the last 10 fiscal years (FY 2004-2013), and train
accidents of all kinds declined by 47 percent during the same period. The industry has never been safer.

The type of PTC system required by the Rail Safety Improvement Act of 2008 (RSIA) is “a system designed to
prevent train-to-train collisions, over-speed derailments, incursions into established work zone limits, and the
movement of a train through a switch left in the wrong position.” See 49 U.S.C. 20157(i)(3). FRA firmly believes
that implementing a PTC system on a segment of track will enhance safety. However, no single approach will
comprehensively improve rail safety. Rail safety must be addressed by implementing multiple approaches that, when
working together, can help drive down the number and frequency of accidents or mitigate their severity. PTC, for
example, is not designed to protect against derailments and other train accidents caused by equipment failures such as
broken wheels, pulled drawbars, and seized journals; infrastructure conditions such as washouts, rock slides, and
some broken rails and heat kinks; and external factors such as grade crossing accidents or deliberate vandalism. The
benefits of PTC are largely limited to a portion of the train accidents that are caused by human error. In the United
States, human factors account for roughly 35 percent of all train accidents. PTC’s preventing a portion of 35 percent
of all train accidents is a considerable share, but far from an exhaustive one. Another third of train accidents are
caused by poor track, and many others are a result of faulty equipment, grade crossings, or other factors.

Given that one of the largest hurdles to implementing PTC cited by rail stakeholders is the cost, would you say
that reauthorizing the Railroad Safety Technology Grants Program and ensuring access to the Railroad
Rehabilitation and Improvement Financing program for PTC, as my bill HR 3634 would do, would help
railroads in overcoming this obstacle?



As noted in the DOT Budget Estimates for Fiscal Year 2015, significant technical and programmatic challenges make
it unlikely that the rail industry will meet the statutory deadline for full PTC system implementation. However, FRA
does view the high cost of PTC system implementation to be an impediment to full implementation by passenger
railroads, and has requested funds for commuter railroads and Amtrak to assist these railroads in fulfilling their
statutory obligation to implement PTC systems. Additionally, under present law railroads have access to the Railroad
Rehabilitation and Improvement Financing program for PTC system implementation efforts, and FRA currently has a
pending application for that purpose.

Do you believe Congress should act on reauthorizing the Railroad Safety Technology Grants program this
year?

FRA views financial assistance for PTC system implementation to be a part of the larger program of rail service
improvement and investment in high-performance rail infrastructure, rather than considered as a separate program.

OFRs from Rep. Daniel Lipinski

In the recently passed Omnibus funding legislation, P.L 113-76, Congress freed up approximately $60 million
to be used for grants for various rail projects, including railroad safety technology as outlined in 49 U.S.C.
20158. Does the FRA know yet how this money will be spent? Specifically, will any of the $60 million go to
assist railroads (commuter or freight) with PTC implementation?

FRA plans to utilize some of the available funds to address shared PTC implementation issues common to multiple
railroads. FRA believes that this will make the most effective use of the limited available funds, as opposed to direct
grants to individual railroads for their specific implementation projects.

Without additional public funding beyond the Omnibus, what do you view as a reasonable timeline to
accomplish PTC implementation? Do you think there is a need for increased public funds to assist the railroads
with PTC implementation? Do you see distinction between passenger/commuter and freight railroads’ need for
public funding? How would robust funding for this program help expedite this much needed technology
adoption and its execution? Do you think there are other impediments beyond funding that will prevent timely
implementation?

As mentioned earlier in my response to Rep. Michaud’s question, FRA identified a number of programmatic and
technical issues in its August 2012 report to Congress in the timely implementation to PTC. In addition, after the
report was published, a new issue arose: deployment of 22,000 PTC communications towers. The extent to which
these issues affect individual covered railroads is not uniform. Not all of these railroads are affected to the same
extent and by the same issues. The specific issues affecting the railroads as well as the ability of the railroad to
address the issues, the availability and effectiveness of alternative solutions, and the safety risks are the key
determinants in establishing reasonable timelines to completion of PTC deployment. | believe these issues need to be
addressed on a limited basis, and that a single, one-size-fits-all response would not be appropriate. We must make
every effort to deploy PTC as soon as possible consistent with each individual railroad’s capabilities and the specific
technical and programmatic issues it faces. Please see my response to Rep. Michaud for further details.

Unfortunately, the costs of implementing PTC far exceed the direct safety benefits. Given the current economic
situation faced by many railroads, especially the public intercity passenger and commuter agencies, enacting PTC
technology, without an infusion of additional funds, will lead to other critical safety and investment trade-offs.
Money invested in PTC is money that cannot be spent on infrastructure upgrades, and other safety improvements and
in some situations may potentially result in degradations in safety (or even service reductions) as funds are diverted
from other activities that are not statutorily required. FRA is concerned that such diversion decisions could create
future large-scale safety or operational problems that present greater risks than those that PTC is intended to prevent.
While all railroads implementing PTC are incurring additional capital expenses to deploy PTC (and will incur
additional operational and maintenance costs once the system has been deployed), FRA believes that the public
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agencies are a disadvantage in addressing these, compared to private entities. The availability of dedicated funding
for PTC implementation is essential.

Even if funding issues are resolved, the high degree of concurrency in the design, development, test, and deployment
of the various PTC subsystems and their components still leaves the potential for further delays in the final
deployment and the potential for increased costs. Even with positive trends in manufacturing, cost, and schedule, the
railroads continue to incur risk by procuring large quantities of PTC components because the majority of testing and
field-testing still lies ahead. The various suppliers continue to make major design and tooling changes and alter
manufacturing processes concurrent with development testing. Railroads are investing billions of dollars before the
design is stable, testing proves that it works and is reliable, and manufacturing processes mature to where the system
can be produced in quantity to cost and schedule targets.

On February 20, 2014, Metrolink held a PTC media event and related revenue service demonstration in
southern California. Please provide an updated status report on Metrolink’s implementation of PTC.
Specifically, please include details about development of their dispatching system, their PTC back office
system, and status of PTC revenue service runs across Metrolink territory.

Metrolink continues to make significant progress towards completion of PTC implementation, although the railroad
has encountered a number of technical and programmatic obstacles that have precluded completion as originally
planned. Perhaps the most significant impediment was the inability of the original dispatch system and back office
system contractor, Aeronautical Radio Incorporated (ARINC), to deliver a functioning dispatch system as originally
required. The lack of a functioning dispatch system that could integrate with the PTC system components resulted in
Metrolink’s recently terminating ARINC for cause, and has resulted in a 2-year delay in the program. Metrolink has
subsequently engaged Wabtec Corporation to develop the required dispatch and back office systems. Once
Metrolink’s dispatch and back office systems are complete, installed, and tested (which FRA believes will occur late
in the second quarter of calendar year 2014 or early in the third quarter of calendar year 2014), Metrolink will be able
to begin revenue demonstration operations on its own territory. Until the Metrolink dispatch and back office system
is available, the railroad will be unable to conduct revenue demonstration operations on Metrolink territories.

As a risk mitigation measure, and in order to gain experience with the Interoperable Electronic Train Management
System (IETMS), Metrolink began revenue demonstration operations over the BNSF Railway Company’s (BNSF)
San Bernardino subdivision on February 20, 2014 using one trainset and three trains per day. Metrolink experienced
significant technical issues that necessitated placing the revenue demonstration on hold pending resolution of these
issues. Engineering changes to address these issues have recently been completed and successfully regression tested,
with revenue demonstration on BNSF scheduled to recommence.

Assuming there are no additional major technical issues discovered during Metrolink’s dispatch and back office
systems testing, subsequent integration and revenue demonstration operations over Metrolink territories, or system
testing by Union Pacific Railroad Company (UP), Amtrak, and BNSF, FRA anticipates receipt of the system
certification request from Metrolink for IETMS in the first quarter of calendar year 2015.

Currently Metrolink has completed its PTC track database asset mapping and validation as well as wayside interface
unit verification and validation. Metrolink has completed roughly one-third of the required brake testing and is
conducting Los Angeles regional communications network design and testing with UP; BNSF; Amtrak; PTC 220,
LLC; Transportation Technology Center; and Meteorcomm Communications. The majority of the onboard system
work has been completed on the rolling stock; however, additional hardware and software modifications will be
required before the onboard systems will be fully completed. Employee training has also begun.
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Questions from Representative Jeff Denham:

1. Do you believe any of the Class I freight railroads are going to meet the PTC
deadline?

No. Based on the technical challenges that Southern California Regional Rail Authority
(Metrolink), Union Pacific Railroad Company (UP), and BNSF Railway Company
(BNSF) have experienced, and the other railroads’ state of progress, the Federal Railroad
Administration (FRA) believes it unlikely that any Class I freight railroad will be able to
fully complete Positive Train Control (PTC) system development and approval by the
December 31, 2015 deadline. Many will, however, be able to accomplish partial to
substantial deployment. FRA believes that BNSF will most likely be the furthest along in
the deployment process, with the other railroads following behind them.

a. What factors do you see as the major obstacles in fully implementing PTC?

The obstacles to completion basically remain unchanged from those identified in the
FRA August 2012 Report to Congress: “Positive Train Control Implementation
Status, Issues, and Impacts” (http://www.fra.dot.gov/eLib/details/L03718) and later in
the Government Accountability Office’s (GAO) June 2013 report
(http://www.gao.gov/assets/660/655298.pdf). After publication of the FRA report, a
new issue was identified and discussed in the GAO report: the deployment of PTC
communications towers (antennas).

FRA’s report listed the following technical obstacles to completing PTC
implementation that had been identified so far:

Lack of necessary radio frequency spectrum.

Lack of necessary radios.

Lack of necessary design specifications.

Lack of necessary back-office servers.

Lack of necessary dispatch systems.

Need for verification of track databases with accuracy more precise than that
needed in a non-PTC environment.

7. Need for engineering related to the installation of PTC system components.
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8. Need for proof of the reliability and availability of installed PTC systems in
order both to provide the desired level of safety and to minimize any adverse
impact on the railroad’s operations.

In addition, FRA’s report noted two types of programmatic issues: (1) issues related
to budgeting and contracting (e.g., the tightening of public-sector budgets and the
need to comply with procurement regulations); and (2) issues related to an
insufficient supply of qualified personnel and essential PTC system components,
since railroads subject to the PTC mandate are all competing for a limited set of these
resources.

Along the same vein, the GAO report cited “the numerous, interrelated challenges
caused by the breadth and complexity of PTC.” First, GAO highlighted that some
key PTC components are still in development and that the installation of PTC
components “is a time- and resource-consuming process.” Regarding the installation
phase of PTC implementation, GAO gave the example of the Federal
Communications Commission’s (FCC) request that railroads stop their construction
of PTC-related antennas “to ensure proper installation procedures were being
followed including consulting with either the tribal or state historical authorities prior
to...installation.” Second, GAO pointed to the need for system integration and field
testing of PTC components, “many of which are first-generation technologies being
designed and developed.”

As previously indicated in both the FRA August 2012 Report to Congress and the
GAO report, there is a limited pool of qualified personnel with PTC implementation
experience. Many of these people have been diverted to support Metrolink and
southern California PTC deployment efforts, which have left a shortage of qualified
personnel to carry out PTC deployment in other locations.

In addition to personnel shortages, there are component development, supply,
installation, and integration and testing issues. Any development must include
sufficient testing to make sure that the systems work as intended. The current
deadline, at a minimum, makes sufficient testing very difficult.

Regarding the development of PTC components and the installation of PTC systems,
the GAO reported in its August 2013 PTC report that—

some PTC components are still in development—most notably the
[PTC] back office server. One or more of these servers will be
installed in over a dozen railroads’ back offices and are needed to
communicate vital information between the back office,
locomotives, and waysides. According to the [Association of
American Railroads (AAR)] and the railroads, back office system
delays are due to system complexity, interfaces to other systems,
and lack of supplier resources. Nearly all of the freight railroads
included in our review anticipate they will not have a final version



of the back office system until 2014 and have identified it as one of
the significant factors preventing them from meeting the deadline.
In addition, PTC installation is a time- and resource-consuming
process. For example, railroads collectively will have to install
approximately 38,000 wayside interface units. According to AAR
and freight railroads, the volume and complexity of installing these
units is another significant reason most railroads cannot meet the
2015 deadline.

All components must properly function when integrated or else the PTC system could
fail. To ensure successful integration, railroads must conduct multiple phases of
testing—first in a laboratory environment, then in the field—before installation across
the network. Representatives from all of the freight railroads express concern about
the reliability of PTC and emphasize the importance of field testing to ensure that the
system performs the way it is intended and that potential defects are identified,
corrected, and retested. With some field tests, the PTC system components behaved
differently than in the laboratory tests, because labs do not reflect field conditions
completely. ldentifying the source of these types of problems is an iterative process;
consequently, correcting the problems and retesting can be time-consuming and
potentially further contribute to railroads not meeting the 2015 deadline.

. What is the FCC’s role in the implementation?

The FCC shares spectrum management responsibilities and functions with the
National Telecommunications and Information Administration (NTIA) of the

U.S. Department of Commerce. Although the FCC has authority over commercial
spectrum usage, as well as that of local and State governments, NTIA manages the
Federal Government’s use of spectrum for defense and other Federal purposes.

The FCC is also responsible for compliance with the National Historic Preservation
Act (NHPA) and National Environmental Policy Act (NEPA) as they relate to
communication system towers and stations.

FRA has no statutory or regulatory authority over spectrum allocation and availability
or communication systems tower deployment.

What obstacles has the FCC presented?

FCC-associated challenges have arisen only from their congressional mandates.

For example, the FCC, in compliance with the Balanced Budget Act of 1997, must
use auctions to resolve mutually exclusive applications for initial licenses unless
certain exemptions apply, including exemptions for public safety radio services,
digital television licenses to replace analog licenses, and noncommercial educational
and public broadcast stations. As a consequence, the FCC appears to be limited in its
ability to carve out no-cost licenses for PTC spectrum, which requires the railroads to
resort to the secondary market for spectrum.



In addition, the FCC has specific responsibilities pursuant to NEPA, NHPA, and
other related statutes to evaluate the impact of its actions on the quality of the human
environment. The Commission determined that these requirements apply to a wide
range of communications facilities, including broadcast and cellular antenna
structures, fiber optic lines, and undersea cables as well as antennas required to
implement PTC. Compliance with these statutory requirements will likely add time
to the PTC implementation schedule.

To facilitate the efficient review of PTC wayside facilities under Section 106 of the
NHPA, the FCC is developing a Program Comment for consideration by the
Advisory Council on Historical Preservation (ACHP). Once the Program Comment
is submitted to the ACHP, pursuant to its regulations, unless an extension is granted,
it will have 45 days to determine whether to adopt the proposal.

d. How has the FCC’s Program Comment helped or hurt the process?

Although the FCC has not yet completed its proposed Program Comment or sent it to
the ACHP for a decision, FRA supports the FCC in pursuing one of the program
alternatives permitted by the regulations implementing Section 106 of the NHPA.
The FCC’s standard Section 106 review and approval method was not designed for
the volume of reviews required to implement PTC, and an alternative solution is
necessary. Section 106 program alternatives are intended to provide Federal agencies
flexibility in implementing historic preservation reviews and creating efficiencies in
the process. A Program Comment is one such program alternative and allows ACHP
to establish an alternative process for a category of undertakings rather than
conducting the individualized reviews under the normal Section 106 process. The
FCC has collaborated with the railroad industry, Tribal Nations, and the historic
preservation community throughout the process of developing the proposed Program
Comment. FRA has also been consulting with the FCC in the role as the regulator of
railroad safety, including PTC.

2. DOT’s comments on the FCC’s recent draft Program Comment indicate that most
of the 22,000 antennas needed for PTC “will be installed on railroad rights-of-way
on ground that has been thoroughly disturbed by railroad construction and ongoing
maintenance.” Last year, the FRA adopted a categorical exclusion for
“[i]nstallation, repair and replacement of equipment and small structures designed
to promote transportation safety, security, accessibility, communication or
operational efficiency that take place predominantly within the existing right-of-
way.” That exclusion specifically includes “train control systems, signalization,
electric traction equipment and structures, electronics, photonics, and
communications systems and equipment, equipment mounts, towers and structures,
information processing equipment, and security equipment . ..” If FRA were the
lead agency on the PTC antenna issue, how would that exclusion apply?

When appropriate, FRA may apply a categorical exclusion to an FRA action requiring
review under the National Environmental Policy Act of 1969 (NEPA). A railroad would



not typically need an individual approval from FRA to install an antenna. As a result, in
most cases, FRA does not conduct a NEPA or Section 106 review of the railroad’s
installation of this infrastructure. Even if FRA did conduct a NEPA and Section 106
review of antenna installation, because of the massive scale of the PTC implementation
(i.e., up to 20,000 new antennas over thousands of track-miles), it is unlikely that FRA
would be able to uniformly apply the NEPA categorical exclusion to all of the antennas
necessary for the implementation of PTC. In addition, a NEPA categorical exclusion
does not release FRA from its obligations under Section 106 and from its responsibility to
consult with Tribal Nations on a government-to-government basis.

a. Can other agencies use FRA’s exclusions to help speed up the process?

In general, without specific legal authority, Federal agencies may not adopt
categorical exclusions developed by other Federal agencies. Please refer to the FCC
for more information about its procedures under the National Environmental Policy
Act.

. DOT’s comments to the FCC further state that activities in already disturbed
industrialized locations that are unlikely to result in significant risk to historic
properties should be exempted from Section 106 review in order to facilitate the
timely installation of PTC. Would you agree that the FCC’s proposed approach
introduces additional delay and gives greater weight to this very small risk than to
potentially significant improvements in rail safety?

PTC is a critical piece of DOT’s comprehensive vision to lead the next generation of rail
safety. However, FRA fully understands and supports the FCC’s legal obligations and
responsibilities to engage State Historic Preservation Officers and to conduct meaningful
government-to-government consultations with Tribal Nations. FRA also respects the
railroads’ very difficult task of implementing a nation-wide system in a relatively short
amount of time. FRA will continue providing the FCC with all possible assistance as it
seeks efficiencies to approve the antennas necessary for PTC implementation so that the
American people realize the safety benefits of this technology as soon as possible.

. The FCC continues to assert that commuter railroads have no issues with regards to
spectrum or its acquisition on the secondary market. But, so far, only a few
commuter railroads have actually been able to acquire the spectrum they require.
What is the Administration doing to assist commuter railroads with acquiring
spectrum and do you support a set aside for PTC purposes?

FRA has no statutory or regulatory authority over spectrum allocation or availability.
FRA is providing the FCC technical advice on the communications requirements of PTC.
Ultimately, however, spectrum allocation is under the purview of the FCC.

FCC has stated that some commuter railroads can proceed with application for
FCC approval of communication towers and antennas, based on the number they
need to install-yet there are no formal guidelines and it’s more of a let’s figure this



out as we go along process. What can be done to provide greater clarity as
commuter agencies attempt to proceed with tower and antenna installation?

FRA is encouraged to hear that the FCC will permit commuter railroads to proceed with
the FCC approvals for communications towers and antennas. Clear communication and
consistent direction from the FCC are essential for the commuter railroads to understand
the FCC’s environmental and historic preservation review process. FRA is willing to
help the FCC with this outreach effort and to help educate commuter railroads.

If we reach the December 31, 2015 deadline for PTC implementation, and Congress
has not provided an extension, what action will the FRA take for those railroads
that have not fully implemented by the deadline? The regulations say that you can
shut down the railroad, or impose fines and civil penalties.

Will you shut the railroads down?

Even though FRA has the statutory authority to assess civil penalties or take other
enforcement action for each day that a railroad does not implement PTC after the
required deadline, the agency has considerable discretion to decide whether to take
enforcement action, depending on the specific circumstances of the noncompliance and
other factors.

In your testimony you explained that FRA is a data-driven agency and safety
regulations are supported by data. Please outline for us the data you have in hand
proving two-man crews are safer.

On August 29, 2013, FRA’s Railroad Safety Advisory Committee (RSAC) agreed to
create a working group to discuss train crew size issues arising from the July 6, 2013
catastrophic accident at Lac-Mégantic, Quebec, Canada, only 22 miles from the

U.S. border. FRA established the RSAC in March 1996 to provide a forum for
collaborative rulemaking and program development. The RSAC includes representatives
from all of the agency’s major stakeholder groups, including railroads, labor
organizations, suppliers and manufacturers, and other interested parties. | provided
RSAC with 6 months to make recommendations.

So far, the RSAC Crew Size Working Group has held three meetings. Each meeting
permitted working group members an entire day to present information on the subject and
to identify any operational safeguards or concerns with existing operations where
railroads have chosen to staff trains with less than the traditional two-person crew
consisting of a locomotive engineer and conductor. FRA learned a great deal from these
discussions that should lead to an improved rulemaking product. The working group has
been able to provide FRA with significant information regarding the crew size issue.

In the course of developing the rule, FRA will examine data from train accidents to
determine to what extent the causes of these accidents could have been avoided or the
severity of the accidents could have been reduced with the use of two-person crews. In
addition, there is significant research to support the idea that a two-person train crew is
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safer than a one-person crew. Before FRA asked RSAC to consider accepting a crew size
task, FRA was aware that some research revealed significant safety concerns with one-
person crew operations. To aid the working group in its development of
recommendations for appropriate crew size minimum standards, FRA provided five
FRA-sponsored research reports, as well as one Transportation Research Board (TRB)
conference report that contains presentations from multiple research reports, prior to the
first meeting.

These research reports—

e Identify all of the cognitive and collaborative demands on freight conductors,
passenger conductors, and locomotive engineers.*

e Raise issues of fatigue that could impact one-person train crew operations.

e Raise concerns regarding how new technology, such as PTC, does not necessarily
reduce the number of tasks for a train crew and can force crews to operate
differently than before PTC implementation, thereby creating risks of cognitive
errors.?

e Discuss the key aspects of successful teamwork, which implicitly would be lost
by using a one-person train crew.*

In addition to using this research, FRA plans to rely on analysis of data from
investigations of train accidents. After the disastrous train accident at Lac-Mégantic,
there have been several other train accidents in the United States and Canada that suggest
the need for greater Federal oversight of crew size issues. FRA intends to detail the facts
of some of these accidents when it initiates a rulemaking, to explain how well-trained
train crew teams can improve safety. For example, the actions of multiple train
crewmembers, following an accident in which the crewmembers were not the cause, are

! Cognitive and Collaborative Demands of Freight Conductor Activities: Results and Implications of a Cognitive
Task Analysis—Human Factors in Railroad Operations, Final Report, dated July 2012, DOT/FRA/ORD-12/13.
DOT’s John A. Volpe National Transportation Systems Center (Volpe Center), Cambridge, Massachusetts,
performed the research and prepared the report. See http://www.fra.dot.gov/eLib/details/L04331. Rail Industry Job
Analysis: Passenger Conductor, Final Report, dated February 2013, DOT/FRA/ORD-13/07. The Volpe Center
performed the research and prepared the report. The report regarding the demands on locomotive engineers is cited
in footnote 3, below.

2 Fatigue Status in the U.S. Railroad Industry, Final Report, dated February 2013, DOT/FRA/ORD-13/06.
www.fra.dot.gov/Elib/Document/2929. QinetiQ North America and an Engineering Psychologist within FRA’s
Office of Research and Development performed the research and prepared the report.

® Technology Implications of a Cognitive Task Analysis for Locomotive Engineers—Human Factors in Railroad
Operations, Final Report, dated January 2009, DOT/FRA/ORD-09/03.

The Volpe Center performed the research and prepared the report. See www.fra.dot.gov/Elib/Document/381.
Using Cognitive Task Analysis to Inform Issues in Human Systems Integration in Railroad Operations—Human
Factors in Railroad Operations, Final Report, dated May 2013, DOT/FRA/ORD-13/31. The Volpe Center
performed the research and prepared the report. See http://www.fra.dot.gov/eL ib/details/L 04589.

* Teamwork in U.S. Railroad Operations, A Conference, April 23-24, 2009, Irvine, California, Transportation Research
Board, Number E-C159, dated December 2011. The many authors of the research and reports are listed in the
publication. See http://onlinepubs.trb.org/onlinepubs/circulars/ec159.pdf.
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indicative of how the general public can be more safely protected than when a train has
only a one-person crew. Another major accident FRA intends to detail shows the
inadequacy of relying on technology without considering the gaps in the technology. It is
possible to fill in the technological gaps that permit accidents to happen by having an
engaged, properly trained, second crewmember.

FRA will provide a sufficient explanation of the basis for any new proposed requirements
in the preamble of the rule. Data and information supplied by the railroad associations
suggest that there are few one-person operations in the United States. AAR reported to
FRA that Class I railroads currently use two-person crews for over-the-road mainline
operations. Railroads achieved an improving safety record during a period in which the
industry largely employed two-person train crews.

How many FTE staff vacancies does FRA currently have in the Washington, DC
headquarters?

As of April 5, FRA’s salaries and operations onboard count was 839. FRA has set a goal
of having 915 people on board by the end of the year funded from our safety and
operations account. This will be accomplished through a combination of backfilling
current vacant jobs and adding new positions. As soon as FRA received its FY 2014
appropriation, it advertised for new rail safety inspectors—FRA’s current top staffing
priority. Those positions are being filled now.

a. Inwhich offices are these vacancies and how many from each office are there?

Going forward, FRA will fill open positions across the agency and add new positions
in its Office of Railroad Safety and its Office of Railroad Policy and Development, as
described in our FY 2014 budget.

b. Is it accurate that FRA engaged in “workforce balancing” that is eliminating
Office of Safety Positions in Washington, DC and the Region field offices for
other departments in FRA?

No. FRA’s Office of Railroad Safety had an actual full-time employee (FTE) count
of 670 in FY 2013, or 76 percent of FRA’s total. As presented in our latest budget
request to Congress, FRA aims for the Office of Railroad Safety’s FTE count to
increase to 678.5 and for the percentage of FRA overall FTE to remain at 76 percent.

C. Are the FRA’s cutbacks on Safety Inspector positions, Chief Inspectors positions
and administrative personnel viewed as productive?

FRA is not reducing the number of FRA safety field inspectors, but rather increasing its
cadre of safety inspectors. Via attrition, FRA has also converted other positions to
inspector positions. Some administrative positions were converted to field inspector
positions by leveraging technology to reduce the need for administrative personnel.
Additionally, in some cases, FRA converted chief inspector positions to field inspector
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positions. Since inspector positions have lower grades than chief inspector positions and
inspector positions are dedicated to field inspections, there is in an overall increase in
inspections at a lower cost to the agency.

The FRA website lists 400 Federal safety inspectors who operate out of eight
regional offices. How many inspectors do you actually have on payroll? How many
Inspector vacancies do you currently have?

FRA has 325 rail safety inspectors as of April 5, 2014. FRA’s FY 2014 hiring goal is
350.

a. What is your plan for filling these vacancies?

As mentioned above, FRA advertised for new inspector positions following the
enactment of the FY 2014 appropriation, and FRA is in the process of bringing these
people on board now. FRA expects to be able to meet its goal by adding new
inspector trainees and by hiring experienced career professionals who often join FRA
from the railroads.

b. How does FRA ensure that all inspections are made in regions with a less than
full Inspector force?

When filling inspector positions, FRA relies on a Staffing Allocation Model, which is
maintained by the Office of Railroad Safety. The computer model analyzes data on
the types and locations of rail accidents, and produces an output allocating inspectors
across FRA’s eight regions and across its five safety disciplines. Office of Railroad
Safety senior management reviews the output and makes final determinations about
how to assign staff. This year, FRA placed an emphasis on ensuring the safe
transportation of oil and hazardous materials. Of the new hires this year, FRA
allocated five to the Hazardous Materials Discipline off the top.

c. Have inspections been missed due to an insufficient Inspector workforce?

No, FRA’s railroad safety inspector workforce naturally rises and falls as people
retire and new hires are added. Under the sequester, when FRA had to make difficult
choices about staffing and other budget items, the agency chose to maintain its
inspector workforce. As a result, FRA’s inspector workforce has not fallen to levels
that have diminished FRA’s ability to provide sufficient oversight of railroad
compliance with safety regulations.

Did FRA conduct an Office of Safety workforce survey in 2013, utilizing two
consultants? What were the results?

No, a survey of the Office of Railroad Safety workforce was not conducted. However,
FRA hired two contractors to audit the FRA inspection and enforcement program for
compliance with statutes and regulations related to railroad safety. The contractors
interviewed regional supervisors and grade crossing managers, American Federation of

9



11.

Government Employees representatives from each region, and State participation
program managers. When final, the results of the audit will be used to respond to the
National Transportation Safety Board recommendation.

What were the Canadian securement rules at the time of the July 6, 2013 Lac-
Meégantic derailment?

Railroads operating within Canada were at the time of the Lac-Mégantic derailment, and
are currently, required to comply with the Canadian Rail Operating Rules (CROR) that
have been approved by Transport Canada (the Canadian equivalent of the U.S.
Department of Transportation). CROR 112 specifically addresses “Securing Equipment.”
At the time of the Lac-Mégantic derailment on July 6, 2013, CROR 112 provided as
follows:

(a) When equipment is left at any point a sufficient number of hand brakes must be
applied to prevent it from moving. Special instructions will indicate the minimum
hand brake requirements for all locations where equipment is left. If equipment is left
on a siding, it must be coupled to other equipment if any on such track unless it is
necessary to provide separation at a public crossing at grade or elsewhere.

(b) Before relying on the retarding force of the hand brake(s), whether leaving
equipment or riding equipment to rest, the effectiveness of the hand brake(s) must be
tested by fully applying the hand brake(s) and moving the cut of cars slightly to
ensure sufficient retarding force is present to prevent the equipment from moving.
When leaving a cut of cars secured, and after completion of this test, the cut should be
observed while pulling away to ensure slack action has settled and that the cars
remain in place.

(c) Application of hand brakes must not be made while equipment is being pulled or
shoved.

See CROR 112 (TC O 0-93).
a. What were the securement rules in the United States at that time?
FRA’s regulations covering the securement of unattended freight equipment are at

49 C.F.R. 232.103(n).> These regulations were in effect at the time of the Lac-
Mégantic incident, and they remain in effect today. The regulations essentially

® FRA has separate regulations for securement of unattended passenger equipment. See 49 C.F.R. 238.231(h)(4).
The securement regulations for passenger equipment borrow from the securement regulations for freight equipment
found in 49 C.F.R. 232.103(n). FRA allowed the use of skates or retarders as an alternative means of compliance
with 49 C.F.R. 232.103(n). Additionally, FRA stated that a hand brake need not be applied to equipment that is cut
away from a locomotive when a crew is actively engaged in switching provided that an emergency brake application
is initiated on the equipment that is cut away from the locomotive and then the angle cock is closed. However, the
locomotive must go directly to the other end of the equipment, either to open the angle cock at the other end or to
couple to the equipment. See FRA Motive Power & Equipment Technical Bulletin 2010-01 (March 24, 2010).
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require that hand brakes be set on virtually any occasion where equipment is left
unattended.

Section 232.103(n) provides that “[a] train’s air brake shall not be depended upon to
hold equipment standing unattended on a grade (including a locomotive, a car, or a
train whether or not locomotive is attached).” “Unattended equipment” is defined as
equipment that is left standing and unmanned in a way that the brake system of the
equipment cannot be readily controlled by a qualified person.

Section 232.103(n)(1) establishes that “[a] sufficient number of hand brakes shall be
applied to hold the equipment.” It further states that each railroad must develop and
implement a verification process or procedure to ensure that the hand brakes applied
to the equipment will sufficiently hold it in place once the train’s air brakes are
released.

Section 232.103(n)(2) addresses unattended equipment that is not connected to a
source of compressed air (i.e., coupled to a locomotive or a ground source of

air). This provision requires the air pressure in the brake pipe be reduced to zero with
the reduction being at a rate that is not less than service rate reduction. Such
equipment also must have the brake pipe vented to the atmosphere. This is
accomplished by requiring that angle cock be left open on the first unit of unattended
equipment.

Section 232.103(n)(3) specifically addresses unattended locomotives, except for
distributed power units (commonly referred to as “DPUs”). Paragraph (n)(3)(i)
requires the full application of all hand brakes “on all locomotives in the lead consist
of an unattended train.” Paragraph (n)(3)(ii) requires the full application of all hand
brakes “on all locomotives in an unattended locomotive consist outside of yard
limits.” Paragraph (n)(3)(iii) requires, at a minimum, the full application of the hand
brake “on the lead locomotive in an unattended locomotive consist within yard
limits.” Paragraph (n)(3)(iv) requires a railroad to develop, adopt, and comply with a
process or procedure for securing an unattended locomotive that is required to have a
hand brake applied pursuant to paragraph (n)(3)(i)-(iii) when the locomotive is not
equipped with an operative hand brake.

Section 232.103(n)(4) also applies to unattended locomotives and locomotive
consists. It establishes a performance standard whereby each railroad must adopt and
comply with a process or procedure for “verify[ing] that the applied hand brakes will
sufficiently hold an unattended locomotive consist.” This provision further requires
railroads to put in place and follow instructions that address controls of unattended
locomotives (i.e., position of the throttle, status of the reverse lever, position of the
generator field switch, status of the independent brakes, position of the isolation
switch, and position of the automatic brake valve). However, in developing these
instructions, a railroad must take into account winter conditions in determining the
appropriate throttle position and whether application of the reverser handle is
necessary to ensure that the locomotive remains operative.
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Finally, 49 C.F.R. 232.103(n)(5) addresses situations where unattended equipment
becomes attended. In those circumstances, FRA regulations require that “[a]ny hand
brakes applied to hold unattended equipment shall not be released until it is known
that the air brake system is properly charged.”

. What are the current securement rules in both Canada and the United States?

First, I’1l discuss current securement rules in the United States. FRA believes that its
current securement regulations—if followed by railroads and their employees—
provide additional layers of safety compared to Canada for equipment that is left
unattended in this country. However, after reviewing the circumstances of the Lac-
Mégantic derailment, FRA did see a need for emergency action to improve
securement requirements in the United States. As a result, it issued Emergency Order
(EO) 28 to ensure that certain types of trains transporting dangerous hazardous
materials are safely and properly secured when they are left unattended. See 78 Fed.
Reg. 48218 (Aug. 7, 2013). Further, FRA currently is working through the RSAC, to
ensure that safe and effective procedures for securing unattended equipment are
implemented within the United States. The Administrator has requested
recommendations by April 1.

EO 28 does not contain an automatic sunset provision. It remains in effect today, as
amended by FRA’s August 27, 2013 letter approving with conditions a joint petition
for relief from the Association of American Railroads and the American Short Line
and Regional Railroad Association. Railroads currently are required to comply with
EO 28, as amended, in addition to 49 C.F.R. 232.103(n). EO 28, as amended,
contains six securement-related requirements:

(1) A railroad must not leave equipment unattended on a mainline outside of a yard or
terminal when the equipment includes a minimum number of loaded tank cars
containing certain types of hazardous materials, referred to as “Appendix A
Materials” (e.g., crude oil, ethanol, anhydrous ammonia, chlorine, or any other type
of material poisonous by inhalation (PIH)),° until the railroad develops, adopts, and
complies with a plan that identifies specific locations and circumstances when such
equipment may be left unattended. The plan must contain a sufficient safety
justification to support a railroad’s determination that allows such equipment to be

® Appendix A identifies the types of hazardous materials and the quantities of those hazardous materials that trigger
the requirements of EO 28. A railroad must comply with EO 28 whenever it is transporting Appendix A Materials,
which are defined as:
(1) Five or more tank car loads of materials poisonous by inhalation as defined in 49 CFR 171.8, and including
anhydrous ammonia (UN 1005) and ammonia solutions (UN 3318).
(2) 20 railcar loads or intermodal portable tank loads of any combination of materials listed in (1) above, or,
Division 2.1 flammable gases, Class 3 flammable liquids and combustible liquids, Class [i.e., Division] 1.1 or
1.2 explosives, or hazardous substances listed in 49 CFR 173.31(f)(2).
The definition of Division 2.1 flammable gas is found at 49 C.F.R. 173.115, the definition of Class 3 flammable
liquid is found at 49 C.F.R. 173.120, and the definition of the various types of explosives is found at 49 C.F.R.
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left unattended on the mainline. Each railroad is required to notify FRA of its plan,
and FRA monitors the railroads’ plans to determine if adequate justification has been
provided.

(2) The process for securing unattended equipment transporting Appendix A
Materials on the mainline outside of a yard or terminal, if permitted by a railroad’s
plan, must include the following:

(a) Locking the controlling locomotive cab or removing and securing the reverser
on the controlling locomotive.

(b) Communications from the employee(s) responsible for securing equipment
containing Appendix A Materials to the train dispatcher that relays pertinent
securement information (i.e., the number of hand brakes applied, the tonnage and
length of the train or vehicle, the grade and terrain features of the track, any
relevant weather conditions, and the type of equipment being secured). The train
dispatcher must record the information provided and then the train dispatcher or
another qualified railroad employee must verify and confirm with the train crew
that the securement meets the railroad’s requirements. However, the dispatcher
communication requirement is not applicable in limited situations. A railroad
employee may leave equipment unattended on a mainline or siding without
contacting the train dispatcher when the employee is actively engaged in
switching duties as long as the employee ensures that there is an emergency
application of the air brakes, hand brakes are set in accordance with 49 C.F.R.
232.103(n), and the employee has demonstrated knowledge of FRA and railroad
securement requirements.

(3) Railroads must review and verify, and adjust, as necessary, existing procedures
and processes related to the number of hand brakes to be set on all unattended trains
and equipment. Railroads must ensure that there exists a means of verifying that the
number of hand brakes is appropriate.

(4) Railroads must require that a train crew conduct a job briefing that addresses
securement whenever the train crew’s job will impact or require the securement of
any equipment in the course in the course of the work being performed.

(5) Railroads must ensure that a qualified railroad employee inspects all equipment
that any emergency responder has been on, under, or between for proper securement
before the train or vehicle is left unattended.

(6) Railroads must provide notice of EO 28 to all employees affected by the EO.
Now I’ll turn to current Canadian securement rules. Transport Canada issued an
order to railroads operating in Canada that directed them to formulate new rules or

revise existing rules to address the safety and security of unattended equipment on
July 23, 2013. See Transport Canada Order Pursuant to Section 19 of the Canadian
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Railway Safety Act. The Railway Association of Canada submitted proposed rules to
Transport Canada on November 20, 2013. Transport Canada accepted the proposed
rules submitted on December 26, 2013. See TC O 0-167. As a result, railroads
operating in Canada are now required to comply with CROR 62 and CROR 112, as
amended.

CROR 62 pertains to “Unattended engines.” The term “unattended” is now defined in
the CROR as “when an employee is not in close enough proximity to take effective
action.” The new Canadian requirements for unattended engines are as follows:

When an engine is left unattended outside of an attended yard or terminal:

(a) The cab of the engine must be secured to prevent unauthorized entry; and

(b) Subject to (c), the reverser must be removed from the engine;

(c) During sub-zero temperatures, an engine that does not have a high idle feature
is exempt from (b)[.]

See CROR 62 (TC O 0-167).

Transport Canada approved expansive revisions to CROR 112, which now reads as
follows:

(a) Equipment must be secured if it is left unattended. The following are
acceptable methods of ensuring securement:

(i) Sufficient number of hand brakes;

(if) A mechanical device approved for use by a professional engineer;

(iii) Equipment is left on a track designed to prevent the equipment from moving
unintentionally (e.g., switching bowl or where grade does not allow) and that
design is approved by a qualified employee;

(iv) Equipment is derailed or coupled to derailed equipment;

(iv) A movement secured as per paragraph (c) in this rule.

(b) While switching en route, the standing portion must be protected as per
paragraph (a) unless:

(i) There are at least 15 cars;

(if) Not on a grade in excess of 1.25%;

(iii) The equipment will not be left in excess of 2 hours;

(iv) The air brake system is sufficiently charged to ensure proper air brake
application; and

(v) The brake pipe is fully vented at a service rate or an emergency application of
the air brakes has been made, and the angle cock is left fully open.

Whenever it is possible that the portion left standing cannot be secured within the
applicable time limit, the standing portion must be secured as per paragraph (a).

(c) A movement may be left unattended if:
(1) Secured as per paragraph (a); or
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(i) Left at a location where a derail protects the movement from unintentionally
obstructing main track and

« The air brake system is sufficiently charged to ensure proper brake
application;

» The locomotive controlling the air brake system maintains air pressure.

« Afull service or emergency air brake application is made; and

* Independent brake is fully applied; or

(iii) Air brake system is sufficiently charged to ensure a proper brake application
and

» The locomotive controlling the air brake system maintains air pressure;

« Afull service or emergency air brake application is made;

* Independent brake is fully applied,;

» Hand brakes are applied on 10 percent of the equipment to a maximum of 5;
» Itis not on a grade exceeding 1.25%; and

« Isnot left in excess of 2 hours.

(d) Exceptional weather situations, such as high winds or other unusual
conditions, must be considered and factored into securement decisions. Special
instructions may contain location specific instructions where extreme weather
events are prevalent.

(e) Instructions governing testing the effectiveness of hand brakes will be carried
in special instructions.

(F) Application of hand brakes must not be made while equipment is being pulled
or shoved.

(9) Before leaving equipment at any location, the employee securing such
equipment must confirm with another employee the manner in which the
equipment has been secured.

See CROR 112 (TC O 0-167).

12. What is the significance of the April 1, 2014 deadline for the RSAC Hazardous
Materials Working Group?

April 1, 2014, is an internal, FRA-set deadline for the RSAC Hazardous Materials
Working Group to make its recommendations related to the safe railroad transportation of
hazardous materials, including the working group’s regulatory language related to its
recommended changes to the Pipeline and Hazardous Materials Administration’s
(PHMSA) Hazardous Materials Regulations, to the entire RSAC. The working group
met on October 28, 2013; December 16, 2013; and January 27, 2014; and it will meet
again on March 26, 2014. If it reaches consensus on any recommendations, it will
present them to the full RSAC by April 1, 2014, and the full RSAC will be asked whether
it approves the working group’s recommendations by electronic ballot. If the full RSAC
approves the working group’s recommendations, they will convey these
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recommendations to me. If I agree with the full RSAC’s recommendations regarding
changes in the Hazardous Materials Regulations, I will convey them to the PHMSA
Administrator, as PHMSA promulgates the hazardous materials transportation
regulations.

. Do you have current statistics on how many freight and passenger train derailments
have taken place over the past five years?

The tables below present derailments and derailment rates (per million train-miles) on
both a calendar and fiscal year basis.

Fiscal Derailments Total Miles Rate
2009 764 687952167 1.11054
2010 811 692341016 1.17139
2011 819 712899248 1.14883
2012 745 733046025 1.01631
2013 715 741301114 0.96452
2014~ 262 251854485 1.04028

Calendar Derailments Total Miles Rate

2009 748 667973049 1.11981
2010 805 704840558  1.1421
2011 836 717611706 1.16498
2012 706 731644354  0.96495
2013 756 747924153  1.0108
2014~ 59 62711310 0.94082

* Partial year

a. Do you have statistics on the significant causes of the derailments that have
taken place over the past 5 years?

The table below shows significant derailment causes over the past 5 years:

Code Cause Description Derailments
T110 | Wide gage (due to defective or missing crossties) 306
T207 | Detall fracture from shelling or head check 156
T220 | Transverse/compound fissure 152
T314 | Switch point worn or broken 140
T109 | Track alignment irregular (buckled/sun kink) 133
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b. Has the FRA investigated whether these train derailments were the result of
failed roller bearings caused by wheel set cap screws that came loose?

The major cause of failed journal roller bearings is overheating, which causes
significant damage to the bearing. Determining the primary cause of the failure is
difficult; however, it is extremely rare that a cap screw is missing or loose. Over the
past 5 years, there have been 74 derailments caused by overheated journal roller
bearings. This type of derailment accounts for approximately 8 percent of the total
mechanical- or electrical-caused derailments. The breakdown per year is:

Total Year Counts
Percent of
Total 2009 | 2010 | 2011 | 2012 | 2013
Derailments
E53C Journal
(roller 8.30% 24 11 | 15 | 10 | 14
bearing)
overheating

During the same period, the number of exception reports and violations for loose cap
screws are as follows:

49 C.F.R. Section Defects Violations
215.115.A2 — Cap Screws Loose 11 0
215.115.A2i — Cap Screws Loose 10 2
215.115.A2ii — Lock Broken/Missing | 15 0

These defects and violations only represent a fraction of a percent of the total number
of deficiencies observed.

14. To my understanding there was a formal petition submitted to the FRA in August
2011 requesting the FRA to initiate a rulemaking that would establish a
performance requirement for a standard system for clamping and retaining
bearings on railroad freight cars. Has FRA issued a ruling to determine these
requirements?

On August 8 and September 28, 2011, a manufacturer wrote letters to FRA requesting
that the agency initiate a rulemaking and issue a Letter of Exception related to their cap
screw locking system. There are no Federal railroad safety legal requirements related to
torque or the type or style of locking plate that must be used on journal roller bearings.
Notably, torque values and the size of the locking plate are specified by AAR for each
class of journal roller bearings.

There are many causes of journal roller bearing failures, and FRA told the manufacturer
that the contribution of cap screw loosening is not well-defined. No failure of journal
roller bearings was proven by this manufacturer to be caused by a reduction of torque on
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15.

one or more cap screws. Only anecdotal evidence of journal roller bearing failures from
the 1980s was presented. This evidence did not show a conclusive causal link between
the torque values of the cap screws and the failures, particularly in light of other changes
made to the journal roller bearings, which may have contributed significantly to the
failures. None of the data recorded by FRA or AAR indicates that the residual torque on
journal roller bearings is a significant safety issue. In fact, the data presented by the
manufacturer related to the test of the release torque of bearings at the completion of the
wheelset’s useful life confirms that a bearing with low torque did not cause a failure,
because it lasted until the wheelsets were removed for other reasons, such as thin rims or
flanges, or end of life.

After thorough review and careful consideration, FRA wrote a letter on January 31, 2012,
denying the manufacturer’s rulemaking request. There was insufficient historical data on
journal roller bearing failures to warrant a change to the existing safety requirements. A
cost/benefit analysis was not conducted.

Knowing that NHTSA and FMCSA safety functions were both housed in FHWA
once but were separated so as to not compete with the highway development
business and budget, is there any merit in making the same shift at FRA removing
the safety department functions?

Safety is FRAS highest priority. The mission of the Federal Railroad Administration is to
enable the safe, reliable and efficient movement of people and goods for a strong
America, now and in the future. This mission supports continuous safety improvement
through three pillars:

1. Continuing a rigorous oversight and inspection program based on strategic use of
data

2. Advancing proactive approaches for early identification and mitigation of risk

3. Capital investments and robust research and development program

The FRA mission is best served through predictable, dedicated funding, which would

enable FRA to balance requirements across these three pillars to ensure continuous safety
improvement, while making long-term investments to grow the rail network.
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Committee on Commerce, Science and Transportation
Subcommittee on Surface Transportation and Merchant Marine Infrastructure, Safety and
Security
Hearing on Enhancing Our Rail Safety: Current Challenges for Passenger and Freight
Rail
March 6, 2014
Questions for the Record
To
Cynthia Quarterman, Administrator
Pipeline and Hazardous Materials Safety Administration

Senator Richard Blumenthal

PHMSA Question: Improper Classification

“Operation Classification™ is focused, in part, on classification and packing group
assignments for Bakken crude. Tests are being conducted to measure the chemical
properties of the crude. PHMSA recently urged API to share information on the
composition of Bakken crude oil. Last week, PHMSA issued an emergency order requiring
that crude oil shippers conduct “sufficient testing” before transport and they must cease
shipping crude oil using the least restrictive hazardous materials packaging standards
(known as Packing Group II1). DOT has been testing Bakken crude and has found that
there are ongoing concerns with the proper testing and classification of the crude oil.

QUESTION 1: I’'m concerned that your agencies are being reactive as opposed to
proactive. Why did your agencies let it reach this crisis point — and it is a crisis point.
After major incidents in Quebec and North Dakota we can all agree there is a crisis. What
have your agencies been doing to take proactive steps to protect communities from crude
shipments in the previous 4 years? My sense is that not much has been done until very
recently. | hope you can prove me wrong.

ANSWER 1: Crude oil production in the United States and the reliance on rail as the
mode of transportation for this crude oil has grown exponentially in the recent past.
PHMSA has been proactive in promoting rail safety. While recent events have illustrated
the consequences of incidents involving the bulk rail transportation of flammable liquids,
they are not an indicator of PHMSAs inaction or lack of attention to safety issues.
Specifically, PHMSA and FRA have rigorously enforced existing safety regulations and
implemented a variety of new regulations to improve rail safety. The following is a brief
summary of PHMSA’s proactive efforts with regard to rail safety.

e On December 21, 2006, PHMSA, in coordination with FRA and the
Transportation Security Administration (TSA), published an NPRM, which
proposed to require rail carriers to compile annual data on specified shipments of
hazardous materials, use the data to analyze safety and security risks along rail
routes where those materials are transported, assess alternative routing options, and



make routing decisions based on those assessments.*

e On November 26, 2008 PHMSA published a final rule addressing rail routing and
security; however, the routing requirements were not extended to flammable
liquids as commenters generally did not support enhanced security measures for
flammable liquids.?

e On May 14, 2010 PHMSA published this final rule to incorporate provisions
contained in certain widel;/ used or longstanding special permits that have an
established safety record. ° As part of this rulemaking, PHMSA adopted a
requirement that permitted the use of alternative rail tank cars upon approval of
FRA.

e OnJanuary 25, 2011, FRA issued a notice of FRA’s approval pursuant to
PHMSA’s May 14, 2010 final rule.* The approval established detailed conditions
for the manufacturing and operation of certain tank cars in hazardous materials
service, including the DOT-111, that weigh between 263,000 and 286,000 pounds.

e PHMSA received a petition (P-1577)° from the Association of American Railroads
(AAR) on March 9, 2011, requesting changes to PHMSA'’s specifications for tank
cars (namely the DOT specification 111 tank car) used to transport packing group |
and Il materials. In addition, during the summer of 2011, at the AAR Tank Car
Committee (TCC) meeting, a task force was created with a dual charge to develop
an industry standard for tank cars used to transport crude oil, denatured alcohol,
and ethanol/gasoline mixtures, and to consider operating requirements to reduce
the risk of the derailment of tank cars carrying crude oil classified as packing
group I and Il and ethanol. PHMSA and FRA were highly involved in this task
force and hoped that the activity would lead to a more comprehensive approach
than requested by the petition (P-1577).

e On March 1, 2012 the task force finalized there recommendations. Unfortunately,
the task force did not address many of the recommendations provided by PHMSA
and FRA. After considering the variation between the various stakeholders and the
lack of actionable items by the task force, PHMSA decided to initiate an advanced
notice of proposed rulemaking (ANPRM).

e In May of 2012, PHMSA initiated an ANPRM to consider revisions to the
Hazardous Materials Regulations to improve the crashworthiness of railroad tank
cars. The ANPRM was responsive to Petitions for Rulemaking submitted by
industry and recommendations issued by the National Transportation Safety Board
(NTSB).® The ANPRM was also designed to build and improve upon on the
findings of the TCC and sought to examine the differences in the DOT approved
tank car pursuant to the January 25, 2011 Notice and the tank car proposed in
AAR’s petition.

e Between April 2012 and October 2012, PHMSA received an additional three
petitions (P-1587, P-1595 and P-1612) and one modification of a petition (P-1612).

! See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2006-12-21/pdf/E6-21518.pdf

? See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2008-11-26/html/E8-27826.htm

* See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2010-05-14/pdf/2010-11570.pdf

* See Federal Register http://www.gpo.gov/fdsys/pka/FR-2011-01-25/pdf/2011-1342.pdf

® See http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0059-0001

® See NTSB recommendations: R-07-4, R-12-5, R-12-6, R-12-7 http://www.phmsa.dot.gov/hazmat/regs/ntsb/rail
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These petitions were submitted by concerned communities and various industry
associations requesting further modification to the tank car standards. The
consideration of these additional petitions delayed the publication of this ANPRM.

e In September 2012, PHMSA Administrator Quarterman visited North Dakota
Bakken Region to observe operations at rail loading facilities and the application
of U.S. DOT regulations.

¢ In October 2012, PHMSA established the Bakken Field Working Group to
increase the inspection focus on hazmat shipments by truck and rail from the
Bakken region and increase awareness within the emergency response community.

e In December 2012, FRA began the Bakken Rail Accident Mitigation Project.

e On September 6, 2013 PHMSA published an ANRPM designed to improve the
crashworthiness of railroad tank cars.’

e From 2010 through 2013, PHMSA field investigators completed 21 inspections of
shipping companies and rail loading facilities as part of PHMSA’s regular
inspections and as part of Operation Classification efforts. Three Notice of
Probable Violations were submitted against three companies for misclassification
of crude oil.

QUESTION 2: (a) Why are the results of these tests and the collection of additional data
so important to the safe transportation of crude? (b) How will this information help
emergency responders when there is an incident?

ANSWER 2:

(a) Test data can be used by offerors to validate that a material has been classified correctly and
subsequently prepared for transportation correctly. In addition, improper classification could be
an indicator of non-compliance and potential further violation of other important safety
requirements. PHMSA’s testing and sampling program is integral to PHMSA’s oversight of this
growing segment of hazardous materials transportation. This testing allows PHMSA to
independently verify the properties of the crude oil being transported and to ensure that all
regulatory requirements for such materials are being followed.

The inherent safety of the transportation system is based on the offerors’ initial
classification of their hazardous materials being offered for transportation. Packaging
selection, marking, labeling, shipping papers, and placarding are all dependent upon
proper classification and characterization. This classification affects the manner in which
a material is packaged, handled, and transported and can have wide ranging safety
implications. Offerors are ultimately responsible for properly classifying, packaging, and
communicating the hazards of the materials in accordance with federal safety regulations,
which includes understanding the characteristics of the material.

(b) It is critical to properly classify, contain, and communicate the hazards associated with the
crude oil not only for industry but also for first responders. Also, every four years PHMSA
issues an Emergency Response Guidebook (ERG) that provides first responders with a go-to
manual to- properly respond to hazmat accidents during the critical first 30 minutes. DOT's goal

7 See Federal Register http://www.qgpo.gov/fdsys/pka/FR-2013-09-06/pdf/2013-21621.pdf
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is to place an ERG in every emergency service vehicle nationwide. The data derived from
PHMSA’s testing efforts will be used to develop guidelines specific to crude oil in the next
version of the ERG.

QUESTION 3: Your recent emergency order stressed the need for “sufficient testing” of
materials prior to shipment. (a) What constitutes ““sufficient testing?”” (b) Do the suppliers
have a clear understanding of what this requires? (c) How will your inspectors determine
whether testing is done with sufficient frequency and quality?

ANSWER 3:

(a) Sufficient testing would be considered testing that accounts for variability of the
material, such as the time, temperature, method of extraction, and including chemical use
and location of extraction. In addition, sampling methods should ensure a representative
sample of the entire mixture, as packaged, is collected.

(b) Yes. However, to further clarify the Amended Order, PHMSA published a frequently
asked questions regarding the Amended Order on the PHMSA website at:
(http://www.phmsa.dot.gov/hazmat/osd/ganda). Finally, PHMSA met with American
Petroleum Institute on March 6, 2014 to discuss the Amended Order and answer API’s
questions. Based on PHMSA’s inspection efforts following the issuance of the Amended
Order, industry compliance with the Amended Order has been high.

(c) PHMSA inspectors determine compliance with the Amended Order by reviewing
testing documentation and verifying that testing documentation is consistent with the
information on the shipping documentation and packaging selected for the hazardous
material. PHMSA inspectors also verify that testing is completed with sufficient
frequency to account for variability of the material, such as the time, temperature, method
of extraction, and including chemical use and location of extraction. Furthermore,
PHMSA inspectors review the sampling methods to ensure the sample tested is a
representative of the entire mixture.

PHMSA Question: Budget Concerns

PHMSA and FRA have limited budgets and inspectors to address safety issues posed by
crude transportation. For example, FRA has approximately 350 safety inspectors and
PHMSA has approximately 50 hazardous materials inspectors to cover all of their
inspection work (not just for crude).

While the volume of crude oil being shipped by rail has increased dramatically in the past
few years, FRA and PHMSA have limited resources to ensure crude oil is transported
safely. I believe we need to invest more in our infrastructure, particularly when it comes to
the safety of our transportation systems.

QUESTION 4: Do your current budgets provide an adequate number of inspectors and
rail safety employees to cover all of the issues posed by the rail safety issues we’ve seen
recently?


http://www.phmsa.dot.gov/hazmat/osd/qanda

ANSWER 4: PHMSA’s Office of Hazardous Material Safety (OHMS) includes a staff of 175

employees in headquarters and in five regional offices. PHMSA’s operating budget is

approximately $45 million. PHMSA employs a total of 57 investigators, of which approximately

half will be assigned continuously to North Dakota in small teams over a three month period.

Due to small staffing levels, PHMSA has had to divert considerable resources to PHMSA'’s rail

safety efforts. In FY14, PHMSA has obligated approximately $1444 million to support /{Comment [J1]: Budget is recommending that it
investigation and testing, regulatory initiatives, and outreach. PHMSA has the responsibility to gavjapproximatelviimilion
regulate and enforce the safe shipments of one million hazardous materials shipments each day

in all modes of transport. These shipments include 14 unit trains of crude oil departing from

North Dakota each day to keep pace with one million barrels produced each day from over

10,000 wells. The volume of crude oil shipped by rail has quadrupled over the past decade.

Without sufficient resources, PHMSA will not have the means to address safety priorities

adequately.

QUESTION 5: How would increasing investments in rail safety programs help you better
address safety needs?

ANSWER 5: Safety is DOT’s and PHMSA’s top priority. Properly addressing safety issues
requires a continuous and significant investment. PHMSA is a small agency with a large
regulatory scope. Increased investment in rail safety would reduce risk and mitigate
consequences of the bulk transport of hazardous materials by rail. These investments could be
used to increase PHMSA field staff’s oversight, improve PHMSA’s outreach to all stakeholders
and grantees, fund safety research projects, and increase staffing level in all program areas.
These investments would result in improved efficiencies and help PHMSA meet safety goals.

QUESTION 6: Are there other ways that some of your costs could be offset?

ANSWER 6: Yes, costs could be offset in a variety of ways.

e PHMSA requested Special Permits and Approvals (SP&ASs) user fees in the FY
2015 budget. If authorized, the Hazardous Materials SP&A user fee would allow
PHMSA to recover the costs of administering, processing, and enforcing
hazardous materials special permits and approvals from companies and individuals
involved in the transport of hazardous materials seeking special permits or
approvals under the Hazardous Materials Regulations. PHMSA is projecting to
collect the proposed amount of $12 million.

Comment [J2]: Budget wants this paragraph
deleted.
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of crude oil by rail, prompting many to call for federal action. Over the past several

months, the Department has worked with officials from the rail and petroleum industries
to improve the safety of transporting crude oil by rail. Specifically, the Department and



the railroad industry announced a series of new voluntary operating practices for moving
crude oil by rail, including speed restrictions, rerouting away from urbanized areas, and
requiring proper classification of crude prior to shipping.

A series of freight rail accidents involving the transportation of crude oil by rail over the
past 8 months have raised alarms about the safety of transporting crude through our
communities, as well as questions about the adequacy of federal oversight.

QUESTION 7: The Department and stakeholders have taken steps to improve rail safety
requirements in light of recent accidents for both commuter rail and freight rail.

(a) Do you agree that we need to reevaluate our current federal laws on safety
requirements? (b) Shipments of crude oil out of North Dakota have been increasing for
several years but my sense is that PHMSA and FRA have been largely absent until now.
What were these agencies doing on a proactive basis to prepare for this megatrend of
shale oil shipments out of the Bakken region?

ANSWER 7:

(a) Yes, PHMSA agrees that there is a need to reevaluate current federal laws on safety
requirements and is in the process of doing so. On September 6, 2013 PHMSA and FRA
published an ANRPM designed to improve the crashworthiness of railroad tank cars.®
Currently, PHMSA, in cooperation with FRA, has developed a comprehensive NPRM.
The NPRM is ﬁn@ep&ﬁmen%alrreviewunder review at the Office of Management and
Budget (OMB). You can monitor progress at: (http://www.dot.gov/requlations/report-

on-significant-rulemakings).

(b) PHMSA has been proactive in promoting rail safety. PHMSA and FRA have
rigorously enforced existing safety regulations and implemented a variety of new
regulations to improve rail safety. The following is a brief summary of PHMSA and
FRA’s proactive efforts with regard to rail safety.

e On December 21, 2006, PHMSA, in coordination with FRA and the
Transportation Security Administration (TSA), published an NPRM, which
proposed to require rail carriers to compile annual data on specified shipments of
hazardous materials, use the data to analyze safety and security risks along rail
routes where those materials are transported, assess alternative routing options, and
make routing decisions based on those assessments.®

e On November 26, 2008 PHMSA published a final rule addressing rail routing and
security however the routing requirements were not extended to flammable liquids
as commenters generally did not support enhanced security measures for
flammable liquids.*

e On May 14, 2010 PHMSA published this final rule to incorporate provisions
contained in certain widely used or longstanding special permits that have an

® See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2013-09-06/pdf/2013-21621.pdf
° See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2006-12-21/pdf/E6-21518.pdf
1% See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2008-11-26/htmI/E8-27826.htm

" Comment [FSH(3]: The May internet report,
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established safety record. ** As part of this rulemaking PHMSA adopted a
requirement that permitted the use of alternative rail tank cars upon approval of
FRA.

e OnJanuary 25, 2011 FRA issued a notice of FRA’s approval pursuant to
PHMSA’s May 14, 2010 final rule.** The approval established detailed conditions
for the manufacturing and operation of certain tank cars in hazardous materials
service, including the DOT-111, that weigh between 263,000 and 286,000 pounds.

e PHMSA received a petition (P-1577)" from the Association of American
Railroads (AAR) on March 9, 2011, requesting changes to PHMSA'’s
specifications for tank cars (namely the DOT specification 111 tank car) used to
transport packing group | and Il materials. In addition, during the summer of
2011, at the AAR Tank Car Committee (TCC) meeting, a task force was created
with a dual charge to develop an industry standard for tank cars used to transport
crude oil, denatured alcohol, and ethanol/gasoline mixtures, and to consider
operating requirements to reduce the risk of derailment of tank cars carrying crude
oil classified as packing group I and Il and ethanol. PHMSA and FRA were
highly involved in this task force and hoped that the activity would lead to a more
comprehensive approach than requested by the petition (P-1577).

e On March 1, 2012 the task force finalized itsthere recommendations.
Unfortunately, the task force did not address many of the recommendations
provided by PHMSA and FRA. After considering the variation between the
various stakeholders and the lack of actionable items by the task force, PHMSA
decided to initiate an advanced notice of proposed rulemaking (ANPRM).

e In May of 2012, PHMSA initiated an ANPRM to consider revisions to the
Hazardous Materials Regulations to improve the crashworthiness of railroad tank
cars. The ANPRM was responsive to Petitions for Rulemaking submitted by
industry and recommendations issued by the National Transportation Safety Board
(NTSB).** The ANPRM was also designed to build and improve upon on the
findings of the TCC and sought to examine the differences in the DOT approved
tank car pursuant to the January 25, 2011 Notice and the tank car proposed in
AAR’s petition.

e Between April 2012 and October 2012, PHMSA received an additional three
petitions (P-1587, P-1595 and P-1612) and one modification of a petition (P-1612).
These petitions were submitted by concerned communities and various industry
associations requesting further modification to the tank car standards. The
consideration of these additional petitions delayed the publication of this ANPRM.

e In September 2012, PHMSA Administrator Quarterman visited North Dakota
Bakken Region to observe operations at rail loading facilities and the application
of U.S. DOT regulations.

¢ In October 2012, PHMSA established the Bakken Field Working Group to
increase inspection focus on hazmat shipments by truck and rail from the Bakken
region and increase awareness within the emergency response community.

! See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2010-05-14/pdf/2010-11570.pdf

12 See Federal Register http://www.gpo.gov/fdsys/pkg/FR-2011-01-25/pdf/2011-1342.pdf

'3 See http://www.regulations.gov/#!documentDetail; D=PHMSA-2011-0059-0001
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e In December 2012, FRA began the Bakken Rail Accident Mitigation Project.

e On September 6, 2013 PHMSA published an ANRPM designed to improve the
crashworthiness of railroad tank cars.*

e From 2010 through 2013, PHMSA field investigators completed 21 inspections of
shipping companies and rail loading facilities as part of regular inspections and as
part of Operation Classification efforts. Three Notice of Probable Violations were
submitted against three companies for misclassification of crude oil.

QUESTION 8: /As I've stated previously, I’m very interested in working in a bipartisan
and bicameral way to address rail safety issues. When can we expect to see a legislative
proposal on rail safety from the Department?

——

Comment [T4]: PHC/PHG NEED INPUT

ANSWER 8: PHMSA, in cooperation with FRA, has developed a comprehensive
NPRM. The NPRM is in-Departmental-reviewunder review at the Office of Management
and Budget (OMB). \You can monitor progress at:

(http://www.dot.gov/regulations/report-on-significant-rulemakings).

QUESTION 9: Due to recent accidents, the focus of federal action has been on the
transportation of crude oil. However, I’m also concerned about the vast amounts of
ethanol—another extremely combustible substance—that are traveling on our nation’s
rail network, including in my home state of Connecticut. What actions is DOT taking to
ensure a comprehensive safety approach for all hazardous materials?

ANSWER 9: On September 19, 2008, PHMSA issued an Advisory Guidance document
alerting emergency responders to new and revised proper shipping names and
identification numbers (ID) that may be used on shipping papers for fuel mixtures
composed of ethanol (or “ethyl alcohol”) and gasoline in various concentrations. Further,
this document provided guidance to emergency responders on how to best respond to
ethanol incidents.™®

During the summer of 2011 at the AAR Tank Car Committee (TCC) meeting, a task force
was created with a dual charge to develop an industry standard for tank cars used to
transport crude oil, denatured alcohol, and ethanol/gasoline mixtures, and to consider
operating requirements to reduce the risk of derailment of tank cars carrying crude oil
classified as packing group | and 11 and ethanol. PHMSA and FRA participated in this
task force.

On March 1, 2012 the task force finalized itsthere recommendations. Unfortunately, the
task force did not address many of the recommendations provided by PHMSA and FRA.
After considering the variation between the various stakeholders and the lack of actionable
items by the task force, PHMSA decided to initiate an advanced notice of proposed
rulemaking (ANPRM).

' See Federal Register http://www.gpo.gov/fdsys/pka/FR-2013-09-06/pdf/2013-21621.pdf
16 See “Advisory Guidance: Emergency Response Involving Ethanol and Gasoline Fuel Mixtures”

http://www.phmsa.dot.gov/staticfilessPHMSA/DownloadableFiles/Advisory%20Guidance%20Ethanol%20Gas%20

MixturesSA16.pdf
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In May of 2012 PHMSA initiated an ANPRM to consider revisions to the Hazardous
Materials Regulations to improve the crashworthiness of railroad tank cars. The ANPRM
was designed to build and improve upon on the findings of the TCC. On September 6,
2013 PHMSA and FRA published an ANPRM considering enhanced operational controls
and design standards for tank cars carrying crude oil and ethanol. In response to
comments from this ANPRM, PHMSA, in cooperation with FRA, has developed a
comprehensive NPRM. The NPRM is in Departmental review. You can monitor progress
at: (http://www.dot.gov/regulations/report-on-significant-rulemakings).

PHMSA Question: DOT-111 Tank Cars

DOT-111 tank cars were involved in the Lac-Mégantic, Alabama, and North Dakota
derailments and explosions. The DOT-111, which accounts for 69 percent of the U.S. tank
car fleet, has a documented history of failure during accidents. AAR has asked DOT to
adopt tougher standards for new tank cars, as well as requiring the retrofit or phase out of
tank cars built to less stringent standards. API and the Railway Supply Institute (RSI)—
who represents tank car manufacturers—also support higher tank car standards, but have
concerns about retrofit costs.

For several decades, the NTSB has expressed concern about the DOT-111 tank car. Other
stakeholders, including AAR, API, and RSI, have sought tougher tank car standards.

DOT is almost a year behind on a rulemaking, which would propose updates to the
DOT-111 standards, and does not anticipate issuing a final rule until next year. This is
unacceptable to me and the thousands of people living in communities that see these
train cars roll through their towns everyday — communities along these rail lines deserve
more. Again, this seems to be another example of regulatory capture; the DOT for all
intents and purposes outsourced tank car recommendations to industry back in 2011.
And here we are 3 years and several high profile accidents later, and we’re still talking
about the need for stronger tank cars.

QUESTION 10:

(a) What is taking so long to issue these rules? Why can’t the process be sped up?
(b) Can we build a tank car strong enough to prevent all of these accidents from
happening? (c) How important is a comprehensive approach to addressing the safety
issues posed by transporting crude?

ANSWER 10:

(a) PHMSA, in cooperation with FRA, has developed a comprehensive NPRM. The
NPRM is in-Departmental-reviewunder review at the Office of Management and Budget
(OMB). You can monitor progress at: (http://www.dot.gov/requlations/report-on-
significant-rulemakings).

The rulemaking process is a deliberative and thorough process. PHMSA follows the
Administrative Procedures Act (APA) for processing regulations.
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Since the initial petition for rulemaking requesting a revised DOT Specification 111 tank
car, PHMSA has received three additional petitions building on the initial petition, three
additional NTSB recommendations, recommendations from AAR's Tank car committee,
and numerous recommendations from the regulated community. The rulemaking process
is deliberate because it is crucial to receive and analyze input from a wide variety of
stakeholders, including shippers and carriers, state and local officials, and concerned
citizens. Since the close of the ANPRM comment period on December 5, 2013, PHMSA
has reviewed comments representing 152,000 stakeholders.

(b) No. With regard to the tank car specification, PHMSA recognizes the need for tank
car specification improvements; however, with the complexity of the rail system, there is
no “silver bullet” for rail safety. PHMSA must focus on both:

e Methods to prevent rail incidents from happening in the first place and
e Ways mitigate the damage of these incidents should they occur.

(c) PHMSA and FRA have taken a system-wide, comprehensive approach to the risks
posed by the bulk transport of hazardous materials by rail. As PHMSA indicated in the
September 6, 2013 ANPRM, PHMSA is focused on a comprehensive solution that
addresses rail car design and operational practices. This approach is designed to minimize
the occurrence of rail incidents and mitigate the damage caused should an incident occur.
This requires diligence throughout the rail supply and delivery chain. Specifically, when
PHMSA references a “comprehensive approach” we are focused on ensuring, through
regulation, outreach, and enforcement, that:

e Hazardous materials are properly classed and characterized,;

e Operational controls are in place and followed to lessen the likelihood of
accidents;

e The means of containment of these materials is appropriate and robust; and

e The rail infrastructure, including the tracks these trains run on, are safe.



SENATE COMMERCE COMMITTEE HEARING
“ENHANCING OUR RAIL SAFETY: CURRENT CHALLENGES FOR PASSENGER
AND FREIGHT RAIL”

MARCH 6, 2014

QUESTIONS FOR THE
RECORD
To
CYNTHIA QUARTERMAN
ADMINISTRATOR
PIPELINE AND HAZARDOUS MATERIALS SAFETY
ADMINISTRATION

Senator Thune:

QUESTION 1: What are the major safety issues accompanying the transportation of crude oil
by rail and what have been the most common types of accidents that have occurred in the last
five years?

ANSWER 1: Transporting petroleum crude oil can be problematic if released into the
environment because it is both flammable and causes environmental damage when spilled. The
risk of flammability is compounded in the context of rail transportation because petroleum crude
oil is commonly shipped in large unit trains. In the last five years there have been seven major
accidents in the United States and Canada which involved crude oil. All of these incidents have
occurred within the last ten months. Due to the investigation process, the type of five of these
incidents is still to be determined (Four in the United States and one in Canada). The other two
incidents types were Collision (Casselton, ND) and Lack of Securement of a Train (Lac-
Magnetic, Quebec).

QUESTION 2: Do you have concerns about whether industry will continue to adopt voluntary
safety enhancements if Pipeline and Hazardous Materials Safety Administration’s final rule
ultimately obsoletes the $7 billion investment that has been made to manufacture cars to the
CPC-1232 standard the development in which PHMSA participated?

ANSWER 2: PHMSA understands the industry’s needs to set best practices and industry
standards. We encourage the development of such practices, however PHMSA has the
responsibility of ensuring tank car standards continue to meet acceptable safety requirements.
When considering these standards, PHMSA considers the points of views of stakeholders
through its rulemaking process.

QUESTION 3: Beyond the rail and oil industries, what other industries has PHMSA consulted
with, or plan to consult with, in its efforts to improve tank car safety?



ANSWER 3: In addition to the rail and oil industries PHMSA continues to consult with tank car
owners, tank car manufacturers, emergency responders, and other Federal agencies and local
government.

Senator Blunt:

QUESTION 4: Are there any precedents where the implementation of new regulations on tank
cars that ship hazardous materials have also impacted an existing fleet?

ANSWER 4: Yes there is. Most recently on January 13, 2009 PHMSA issued a final rule* that
improved the crashworthiness of railroad tank cars used to transport poisonous by inhalation
(PIH) materials (i.e. chlorine and anhydrous ammonia). The final rule required PIH tank cars to
have better puncture resistance head, side and strengthened valves, top fittings and nozzles.

The final rule also imposed operational requirements and prioritized retirement or replacement of
existing cars.

QUESTION 5: The Feb 25th DOT Emergency Order requires that all crude oil be classified in
Packing Groups 1 and 2. | have heard from many oil producers that they already often treat
crude oil as Packing Group 1 or 2. What type of data did PHMSA collect that led DOT to believe
the Emergency Order requiring the practice was necessary? Do you have figures on how often
shippers of crude oil use Packing Group 3?

ANSWER 5: One of the goals of the Emergency Order is to eliminate the use of a non-DOT
spec tank standard for transporting bulk quantities of crude oil. In light of continued risks
associated with petroleum crude oil shipments by rail, the further action described in this
Amended Order is necessary to eliminate unsafe conditions and practices related to the
classification and packaging of petroleum crude oil that create an imminent hazard to public
health and safety and the environment.

Senator Wicker:

QUESTION 6: AAR has stated that rail is the safest way to transport crude oil. They contend,
and | am quoting here, “pipelines have spilled 55 percent more [hazardous materials] per ton-
mile than have railroads.” Do you agree with their assessment, if not what is the safest way to
transport petroleum products?

ANSWER 6: According to AAR the number of crude oil car loads originated by the members
increased from 11,000 in 2009 to more than 400,000 in 2013 with an expected increase. Over




the last 10 years, while train volume has increased, train accidents have declined by 43 percent
and the number of train accidents involving hazardous materials has declined by 16 percent.
Despite this decline in accidents, derailments can have lasting consequences to the public,
communities, and environment. PHMSA recognizes opportunities to improve safety and are
sharply focused on further reducing risks regardless of how this product is transported. Whether
transported by rail or by pipeline, the shipment of crude oil must be done safely and in
accordance with our regulations. This is a safety issue that applies to all modes of transportation.



U.S. Senate Commerce Committee
Surface Transportation Subcommittee Hearing
“Enhancing Our Rail Safety: Current Challenges for Passenger and Freight Rail”
Thursday, March 6, 2014

Senator Richard Blumenthal Questions for the Record Mr. Joseph Szabo

[1] Operation Deep Dive

The FRA’s Operation Deep Dive, which is a 60 day comprehensive review of Metro-North’s
safety practices and standards, commenced on December 16, 2013 and was released on March
14, 2014.

The FRA examined all safety related aspects of Metro-North Railroad including track quality,
inspection methodology and quality of repair, signaling and train control functionality, and
protection for on track crews.

Question to Administrator Szabo: What can you share with us today about what the FRA
has learned from its comprehensive review about Metro-North’s safety culture?

Mr. Szabo’s Response:

FRA learned that Metro-North had an unhealthy safety culture. They placed an emphasis on on-
time performance, to the detriment of safety: track inspections were rushed, Metro-North track
maintenance standards were not met, and mainline efficiency tests were not conducted so as to
not adversely impact on-time performance. These issues were part of a faulty culture that Metro-
North allowed to develop.

FRA learned that Metro-North had no office or department, including its Safety Department, that
proactively advocated for safety. No Metro-North office or department actively searched for
unsafe conditions and practices, and once they were discovered, no one took ownership to ensure
effective remediation.

FRA also learned that safety-related training and management oversight were deficient across
departments.

FRA provided its detailed findings and recommendations in a report to Congress by March 17,
2014.

[2] FRA Rulemaking Process

In a report published on April 17, 2013 the DOT Inspector General evinced findings that the
FRA was delayed on issuing rules that Congress directed in the Rail Safety Improvement Act of
2008 (RSIA). At the time of the report, FRA had not issued 9 of the 17 final rules mandated by
RSIA.




The DOT IG report also found that there were inefficiencies in the Railroad Safety Advisory
Committee or RSAC process, namely that there were breakdowns in communication between
FRA and the RSAC on several rulemakings and that certain critical documents were not shared
with the stakeholders sitting on the RSAC.

Because of these issues, the Inspector General concluded that the “delayed promulgation of the
RSIA required rules has delayed the mitigation of railroad industry safety hazards that Congress
intended the rules to address.”

The FRA, in January, did issue final rules for adjacent track work and rail integrity. FRA has
also announced its plan to begin the rulemaking process for inward and outward facing cameras.
This leaves 8 rules left for the FRA to issue. Why hasn’t the FRA done everything it can to
protect passengers?

Question to Administrator Szabo: Anyone who rides the rail in this country deserves a safe
and reliable service. I am deeply concerned by the apparent failings at FRA to heed
important safety recommendations by Congress and the NTSB, our nation’s top federal
safety organization. The NTSB has been calling for cameras in and on trains since 2008.
It’s 2014; why have you not acted? It’s baffling that it took a major derailment in New
York in December to get the FRA to commit to requiring cameras. I’m concerned that
regulatory capture is getting in the way of the FRA’s work, which is absolutely critical to
protecting the traveling public. If you can simply issue an emergency order requiring
cameras, why not do that? Commuters deserve more. What is the status of the
inward/outward facing camera rule? What is the plan? What is the timeline for action?
Action appears to be missing.

What is the status of other delayed rules like the training standards for railroad employees
rule? The FRA should be doing everything it can to protect passengers; but the failure to
require even basic safety recommendations from the NTSB concerns me, many of my
colleagues and many of the constituents I’ve spoken with.

What are inefficiencies in the rulemaking process that you can improve to cut down the
time it takes to develop new rules? Does the RSAC process work? Do you agree that the
FRA has a problem with regulatory capture — if not, why not?

Mr. Szabo’s Response:

FRA continues to act diligently in completing its regulatory workload, placing a priority on those
rulemakings that will most effectively advance safety, particularly those required by
Congressional mandate.

As to how to reduce “the inefficiencies of the rulemaking process” in general, FRA has to strike
a balance between speed and quality. “Quality” includes adherence to demanding procedural
and substantive legal requirements. As you know, all three branches of the Federal
Government—Congress, the courts, and the Executive Branch—nhave established certain
mandatory procedures and substantive requirements related to the rulemaking process (i.e., the
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development and issuance of regulations, including FRA safety regulations). With few
exceptions, before FRA is permitted to issue a final rule, there must be public notice of the
proposal and an opportunity for public comment; a reasonable response to any public comments;
an articulated, rational basis for the rule; and consistency of the rule with any applicable laws.

For many FRA rulemakings, other Federal agencies and offices are part of the clearance process:
these draft rulemaking documents, cleared by FRA staff and by me as Administrator, go into a
pipeline that extends from this agency to the Office of the Secretary of Transportation, which
circulates the document to other agencies and offices within the Department, and then to the
Office of Management and Budget, where the draft rule is circulated to relevant non-DOT
agencies and offices.

Costs and benefits of a draft proposed rule and draft final rule must be identified, analyzed, and
weighed against each other. This evaluation can be very complex, but provides critical
information to decision makers, reviewers, and the public. It should also be noted that the
complex nature of the administrative review process for draft rulemaking documents means that
widening one part of the pipeline (e.g., by adding resources) is not enough to expedite issuance
of a rule if the rest of the pipeline remains narrow; the delay simply occurs at a different stage of
the process. After FRA issues a final rule, FRA’s procedural rules provide for the filing of
petitions for reconsideration, a vehicle through which litigation is often avoided, thus conserving
administrative and judicial resources. A final rule is also subject to judicial review in the U.S.
Courts of Appeals and may be set aside by the court. (By contrast, NTSB does not issue rules; it
issues recommendations, and these recommendations are not subject to notice and comment,
cost-benefit analysis, or judicial review.)

Regarding inward- or outward-facing cameras, it is important to note they would not have
prevented the December 1% Spuyten Duyvil derailment. FRA acted appropriately with
Emergency Order 29 to require those measures that had a direct relationship to the accident and
would provide immediate safety benefits to Metro-North’s operation. While Congress could
have mandated a camera when it passed the RSIA in 2008, it chose not to, so congressionally
mandated rulemakings were given priority in the rulemaking process. FRA does believe that
inward- and outward-facing cameras can provide value and will assist in accident investigations.
That is why in the summer of 2013, while giving priority to finishing the 42 Congressional
mandates established in the RSIA, FRA was involved in various camera projects occurring in the
industry. Based on what we learned, FRA placed this issue on our internal rulemaking agenda in
November of 2013 for action in 2014. As planned, the Railroad Safety Advisory Committee
(RSAC) has accepted the task of formulating recommendations on the appropriate design and
use of locomotive-mounted cameras and will begin RSAC working group meetings on the topic
this summer, with recommendations due early next year.

You asked whether FRA has a problem with “regulatory capture.” | can assure you that it does
not. FRA is a data-driven agency, dedicated to achieving its safety mission for the good of the
public, and subject to the highest ethical standards. FRA works tremendously hard to ensure that
it prioritizes its rulemaking endeavors to address the most safety-critical issues in the timeliest
fashion. Given the 42 individual mandates imposed on the agency in the RSIA, FRA has utilized
its limited resources in an efficient manner in order to advance and address the safety needs of



the country and industry in a timely fashion. During the five-year period from February 1, 2009,
to January 31, 2014, FRA published approximately 76 major regulatory documents, including 66
advance notices of proposed rulemaking, notices of proposed rulemaking (NPRMs), and final
rules; 3 emergency orders; and 7 interpretations, for an average of more than 15 major regulatory
documents per year. We are also actively involved in many pending rulemakings, including one
on fatigue management, which will address the issue of sleep apnea and other fatigue-related
issues.

We believe our approach to handling and prioritizing rulemakings has increased the level of
safety across the industry. This is evidenced by the historically low accident statistics during the
last ten calendar years. During this period, total derailments decreased 48 percent, total train
accidents decreased 48 percent, and total highway-rail grade crossing accidents decreased 32
percent. The year 2012 had record low numbers of train accidents, and that safety record was
surpassed in 2013. But we always owe the public better. Our goal is to drive continuous safety
improvement. We expect this of ourselves and we expect it of the industry we regulate.

You also asked if the RSAC process works. The RSAC process not only works, it is vital—
especially for the difficult issues, which we tend to propose be handled there. It ensures the
highest level of transparency and provides the highest level of public input. A chartered advisory
committee under the Federal Advisory Committee Act, RSAC includes representatives of
stakeholders throughout the railroad industry (rail labor, rail management, rail suppliers, rail
passengers, State rail safety programs, and other organizations), and ensures that FRA hears a
wide range of opinions early in the rulemaking process so that proposals are appropriately vetted
early, clarified, and communicated. The RSAC’s meetings are also open to the general public,
announced in the Federal Register, and part of the agency’s public docket system. The RSAC
process saves time — especially at the end of the process — by making the cost-benefit analysis
more accurate, minimizing petitions for reconsideration, and creating a rule that is understood by
the regulated community.

Regarding the current status of the rulemakings mandated by the RSIA, | refer you to a list
attached to my prepared testimony, enumerating the FRA rulemakings completed as of today
(March 6, 2014), that were mandated, explicitly or implicitly, by RSIA. Here is the status to date
of the remaining RSIA-mandated rulemakings:

The critical incidents final rule was in the final stages of review at FRA.

The training standards final rule was in review in the Executive Branch.

The system safety plan final rule was being reviewed within FRA.

The NPRM on risk reduction plans was being reviewed within the Department of

Transportation.

5. The NPRM to extend the alcohol and drug rule to maintenance-of-way workers had been
redesignated by OMB as non-significant and was expected to be published in April.

6. The emergency escape breathing apparatus final rule was delayed due to competing
priorities and need to reexamine data for an economical option to comply with the RSIA.

7. The dark territory rule was being held in abeyance because technology implementation

plans expected in railroads’ risk reduction and system safety plans will likely make the

rule unnecessary for safety. (The mandate is for either a rule or guidance.)
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[3] FRA Question: Current Reliability of Metro-North’s Safety Standards

As a result of Metro-North’s series of recent accidents in the past year, the FRA issued several
orders and recommendations to Metro-North to improve its safety standards in the short term.
FRA ordered a safety stand down for Metro-North, directed the railroad to implement a
confidential reporting system for employees, and issued an emergency order to Metro-North to
modify its signal system at critical curves on the rail line.

Most of the public orders and recommendations only came after Metro-North experienced
its 4" major incident. Where was the FRA last spring? What actions did you immediately
take after the first derailment in May 2013 in Bridgeport? The FRA seemed pretty quiet
only until the December incident — what specific steps did you take immediately after the
Bridgeport derailment to improve safety and reliability at our nation’s largest public
transit provider?

What assurances can you give to us today and to the commuting public that Metro-North
has a trustworthy level of safety while FRA rules are being developed and finalized?

Is there sufficient reason to have confidence in this railroad in the short-term while we
develop long-term solutions?

Mr. Szabo’s Response:

Following the May 2013 Bridgeport derailment, on June 2, | personally met with Metro-North
President Howard Permut to discuss concerns about their safety culture and the need to
implement a confidential close calls reporting program. From May through November 2013,
FRA conducted 245 inspections on the Metro-North system, and conducted a focused inspection
of Metro-North’s Roadway Worker Protection. Given that the joint NTSB-FRA investigation is
focusing on a failure in a compromise joint in the track, FRA increased track inspections
utilizing FRA track inspectors and an FRA Automated Track Inspection Program (ATIP)
vehicle, which FRA uses to inspect track to determine whether the track conforms with the track
geometry standards set in FRA’s Track Safety Standards (49 C.F.R. part 213) (e.g., proper gage).
(Between June3-20, FRA’s ATIP car covered the entire Metro-North territory.)

On June 26, FRA facilitated a meeting on compromise joints hosted by Metro-North. In addition
to Metro-North, participating railroads included Amtrak, Long Island Rail Road, New Jersey
Transit Rail Operations, and Port Authority Trans-Hudson. The agenda covered compromise-
joint protocol including inspection and maintenance, an FRA presentation on joint bar inspection
technology, and a general discussion to identify best practices. This was followed by a second
meeting with Metro-North, Amtrak, and Long Island Rail Road to discuss automated track
inspection technology, with FRA again presenting. Metro-North indicated it would explore
possible utilization of an automated ride-monitoring system to supplement periodic track-
geometry surveys.



On July 12, in a meeting with Metro-North President Howard Permut, FRA stressed that safety
must take priority over on-time performance. Mud conditions on the Harlem Line were
discussed, along with Positive Train Control for the New Haven Line, between New Rochelle
and New Haven (on Amtrak’s Northeast Corridor), and Metro-North’s reconsideration of the
possibility of participating in FRA’s voluntary Confidential Close Call Reporting System
(C®RS) program. Mr. Permut responded by noting the existence of numerous capital projects
(bridges, stations, catenary, rail, and ties) and the absence or near-absence of funding from the
State of Connecticut and the Federal Government.

Throughout Operation Deep Dive, the FRA teams met regularly with Metro-North leadership
and staff. Where appropriate and practicable, Metro-North immediately implemented corrective
actions in response to the safety concerns that FRA identified.

To provide an update to my March 6, 2014, testimony, Metro-North’s new president has fully
accepted FRA’s March 17, 2014, Deep Dive Report, its findings, and directed actions and
recommendations; has fully acknowledged the problems confronting the railroad; and has
committed to working with FRA to restore the railroad to a level of safety preeminence. In light
of this, FRA has confidence that progress is being achieved and will continue to be achieved.

FRA will be conducting 30-day progress meetings to track Metro-North’s advancement in
addressing the safety issues identified through Operation Deep Dive and other actions to enhance
safety. In addition, the FRA Deep Dive teams are returning to the Metro-North to observe and
document the railroad’s actions in response to FRA’s findings. Some of FRA’s directed actions
and recommendations can be achieved in the short term; for others, more time is needed. The
safety culture of the organization cannot be changed overnight, but there is reason to be
confident that safety will be improved in both the short and long term, with the management of
Metro-North, the railroad’s employees, FRA, and other interested stakeholders working together.

[4] FRA Question: Emergency Order Issuance

Following Metro-North’s incidents and coming immediately in the aftermath of the Spuyten
Duyvil derailment, the FRA was able to issue several safety directives to Metro-North but was
only able to issue an Emergency Order for the modification of the railroad’s signal system.
According to your office, Emergency Orders are difficult to issue, as there have only been 29 in
the FRA’s history. An Emergency Order for the other safety directives, for instance the
confidential close call reporting system, could have been extremely beneficial for reasons of
greater enforcement and oversight to ensure compliance.

Administrator Szabo: Does the FRA need more authority from Congress to be able to issue
Emergency Orders more easily? Do you lack authority in other areas that Congress should
review to help the FRA protect passengers?

Mr. Szabo’s Response:

FRA'’s existing statutory authority to issue emergency orders, as well as other safety orders and
regulations, properly requires an assessment that addresses all aspects of the public interest. The
statutory language conferring the authority to issue an emergency order reads, in part, as follows:
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(1) If, through testing, inspection, investigation, or research carried out under [49 U.S.C.
chapter 201], the Secretary of Transportation decides that an unsafe condition or
practice, or a combination of unsafe conditions and practices, causes an emergency
situation involving a hazard of death, personal injury, or significant harm to the
environment, the Secretary immediately may order restrictions and prohibitions,
without regard to section 20103(e) of this title [i.e., prior notice and an opportunity
for comment and oral presentation] that may be necessary to abate the situation.

(2) The order shall describe the condition or practice, or a combination of conditions and
practices, that causes the emergency situation and prescribe standards and procedures
for obtaining relief from the order. * * *

49 U.S.C. 20104(a). The statute sets a high bar for issuing an emergency order, because it is
issued without prior public notice and an opportunity for public comment. In that sense, it is
difficult to issue an emergency order. An emergency order represents final agency action, which
IS subject to review both administratively and in the U.S. Courts of Appeals. 49 U.S.C.
20104(b), 20114(c).

FRA’s Emergency Order 29 was appropriate to address the immediate safety issues identified in
the most effective way. In particular, Emergency Order 29 required Metro-North to take
immediate action to prevent excessive train speeds by (1) identifying and prioritizing high-risk
areas where operating rules required speeds to be reduced by more than 20 mph, (2) modifying
its existing signal system to ensure speed limits are obeyed, and (3) ensuring a higher level of
engagement and communication among operating crewmembers in higher risk locations. To
date, FRA has not identified any instances of noncompliance with Emergency Order 29.

Issuance of an emergency order to mandate a C°RS program on the railroad would have been
inappropriate and unproductive. A confidential close call reporting program only works if an
organization has “buy in” from employees and management at all levels so that it is voluntary,
and only if appropriate protections are in place to ensure that employees have a confidential,
discipline-free method to report close call events. It is not a quick fix. It is meant to provide
valuable data that can be analyzed to improve safety over time.

Notably, new leadership at Metro-North has agreed to implement a C°RS program, and FRA is
currently in the development and implementation of such a program.

[5] FRA Question: Inspections
According to a 2012 report by the U.S. Government Accountability Office (GAO), FRA is only
able to inspect about 1% of the nation's tracks each year with the resources they are allocated.

The agency's rail-safety oversight framework relies on inspections to ensure railroads comply
with federal safety regulations. FRA inspects railroad infrastructure and operations, identifies
safety defects, and may cite railroads for violations.

The GAO has found that the FRA faces three major rail safety challenges - 1) implementation of
its oversight of mandated safety measures and new railroad risk reduction plans, 2) adjusting to
changing rail traffic flows, and 3) ensuring it has enough inspectors for its current and future
oversight workload.



Mr. Szabo: Has the FRA been able to increase the percentage of track inspected in one
year since 2012? What can be done to increase this coverage? How much will the additional
funding in the Safety and Operations Budget help?

Mr. Szabo’s Response:

In FY 2014, FRA received $184.5 million for its Safety and Operations account, an increase of
$15 million from FY 2013. This increase will allow FRA to hire 45 new staff and should enable
FRA to have roughly 350 inspectors on board by the end of this fiscal year. By strategically
using safety data, FRA assigns its inspectors across its eight regions and five safety disciplines to
help ensure maximum safety benefits. To do this, FRA uses a mathematical staffing allocation
model that is driven by statistical analysis, and then adjusts the allocation based on knowledge of
local conditions and emerging safety issues.

Does the FRA use any automated inspection technology to oversee safety of the US
railroads?

Mr. Szabo’s Response:

Yes. The primary automated inspection technology that FRA uses to oversee safety of the U.S.
railroads is the ATIP program, which I described briefly earlier. The broad purpose of the ATIP
program is to minimize the risk and severity of a train accident, which potentially includes a
catastrophic hazardous materials incident, by accurately collecting and distributing track
geometry information and intelligence, both to FRA and to the railroads whose track is being
inspected by FRA. The data collected by the ATIP cars provides supplemental assistance to all
railroad inspectors through advance detection of potential accident-causing hazards by
identifying noncompliant and unsafe track geometry locations and conditions needing evaluation
and remediation. ATIP prioritizes its surveys to maximize its capability to detect potential
accident-causing hazards on higher risk routes, such as passenger, hazardous material, and higher
speed track. The accurate track geometry information is disseminated to FRA and respective
railroads for evaluation and remediation to minimize the risk of a passenger train accident or
catastrophic hazardous material train accident.

FRA also anticipates the potential need for ATIP to support requests from other U.S.
Government agencies for track inspections, such as we have gotten in the past. These agencies
include the Department of Energy (track inspections prior to rail shipments of nuclear fuel) and
the Department of Defense (route surveys of the Strategic Rail Corridor Network, or
STRACNET (which is an interconnected and continuous rail line network consisting of more
than 36,000 miles of track serving more than 130 defense installations)). In addition, FRA
provides support for the Department of State.



The ATIP survey miles for the past four years are listed in the table below:

Calendar | ATIP Enforcement | Amtrak Assessment (2010- Total Miles
Year 2012)/Remote operation

(2013)
2010 52,760 29,245 82,005
2011 42,717 34,224 76,941
2012 53,225 21,896 75,121
2013 40,523 16,561 57,084

What technology does the FRA use to detect early signs of troubles before they become
accidents?

Mr. Szabo’s Response:

FRA is also working with railroads and labor organizations to implement voluntary programs to
collect information about safety issues before they develop into accidents. Railroads that use the
C®RS, for example, let their employees anonymously report unsafe track (and other) conditions
to supplement FRA’s ATIP inspections, FRA’s regulatory inspections, and the carriers’ own
track inspections. C°RS is a key piece of FRA’s efforts to proactively improve safety. It is
designed to improve railroad safety practices by collecting and studying confidential close call
reports detailing unsafe conditions or events, and developing and implementing targeted
corrective actions. At its core, C°RS is voluntary, confidential, and non-punitive. FRA is
currently engaged in expanding the program nationwide. C*RS programs are actively running on
the Union Pacific Railroad Company, the National Passenger Railroad Corporation (Amtrak),
New Jersey Transit Rail Operations, and the Strasburg Rail Road, and FRA is working with
additional railroads, including Metro-North, and the Long Island Rail Road, to implement
program sites.

FRA also provides oversight of the rail inspection technology utilized by the railroads to perform
rail inspections through the agency’s Rail and Infrastructure Integrity Division. The Rail
Integrity Branch within the Rail and Infrastructure Integrity Division was established to provide
FRA oversight on railway non-destructive inspection technologies for detection of internal rail
flaws and for other rail-related maintenance programs. This branch performs onsite inspections,
investigations, and/or evaluations to determine the effectiveness of railroads’ programs that
address the inspection, maintenance, and replacement of rail.

The branch provides oversight into the capabilities of the industry’s various computerized non-
destructive rail-inspection systems, the training and experience of the flaw detector car operators,
and the accuracy of the defect verification/identification process utilized by the test car operator.
Exposure to all phases of these processes has considerably increased total FRA safety oversight
within the industry.

As one example of how the Rail Integrity Branch is developing expertise that will potentially
improve rail inspection technology and expand its deployment, the branch oversees waivers
issued to CSX Transportation, Inc. (CSX), that allow relief from certain provisions of the Track
Safety Standards. As a condition for granting these waivers, CSX has implemented an
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experimental process for continuous test rail inspection that has the potential to minimize risk
associated with rail-flaw development by allowing the carrier to test its rail more frequently,
control rail-flaw development, and reduce service failure and derailments. The inspection
technology is referred to as an “ultrasonic computer based test system.” The project also shows
significant potential to improve railway safety by increasing inspection speed and providing
extended system coverage. Based on the results of initial trial performance of this technology,
FRA believes that this experimental rail inspection system may ultimately prove to be more
capable than the system previously used, in terms of its ability to identify rail flaws and to do so
quickly. FRA is working with CSX to improve this continuous rail inspection process.

Does the FRA have its own means of verifying railroads’ compliance with the federal safety
standards or does it depend on the railroads’ own inspection data?

Mr. Szabo’s Response:

FRA inspectors conduct routine inspections to verify railroads’ compliance with the Federal
railroad safety standards and the Hazardous Materials Regulations. FRA’s inspections are
conducted on track, signal systems (including signal systems installed on locomotives and signal
systems installed along the track wayside), rolling stock (locomotives and railcars), operating
practices, and the transportation of hazardous materials. We also carry out regular inspections of
companies that offer hazardous material for transportation by rail (rail shippers) to determine
their compliance with the Hazardous Materials Regulations. FRA also routinely audits
railroads’ bridge programs, as well as the accuracy of a railroad’s accident and incident
reporting. We also investigate hundreds of complaints submitted to FRA each year by private
citizens alleging violations of Federal rail safety or hazardous materials requirements.

FRA uses information technology to strategically analyze FRA’s inspection and
accident/incident data in order to identify trends and prioritize inspections. FRA’s C°RS
program also uses information technology to sort the C°RS data and identify emerging risks.

And, as previously mentioned, FRA conducts an ATIP Program. It utilizes a fleet of track
geometry vehicles. The ATIP vehicles traverse the Nation conducting track-geometry surveys,
the results of which are shared with the railroad being inspected. The ATIP vehicles identify
defective conditions and conditions that could eventually develop into defects, thus identifying
early signs of trouble before they cause accidents. Note, however, that FRA’s role is to monitor
the railroads to determine whether their track is in compliance, not to inspect the track itself.
The duty to inspect for compliance with the Track Safety Standards rests on the track owners,
which are the railroads. Many railroads have their own automated track inspection vehicles to
inspect their own track.
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[6] FRA Question: Metro-North Comparison to other Railroads

The FRA regulates railroads across the entire country. At NTSB’s November hearings on the
Metro-North Bridgeport derailment and the West Haven accident, a representative from the Long
Island Rail Road (LIRR) testified that the LIRR conducts inspections at a higher rate than Metro-
North and also employs automated inspection vehicles more frequently.

At a meeting between Congress members, DOT and the FRA, Mr. Szabo, you spoke to the fact
that alerter systems are good railroad practice and standard on most railroads across the country
while Metro-North lacked these devices in each train cabin where an engineer operates. You
stated that you were checking with the American Public Transportation Association (APTA) on
whether any other railroad didn’t have alerters as a standard device in each train cabin.

Mr. Szabo: In your opinion, how does Metro-North’s standard of safety compare to other
railroads’ throughout the country? What other areas besides the aforementioned does
Metro-North lag behind the rest of the nation’s railway system? Have you followed up with
APTA on whether or not there are other railroads without alerters in every train cabin?

Mr. Szabo’s Response:

Operation Deep Dive uncovered an unhealthy safety culture on Metro-North, one where an
inappropriate overemphasis on on-time performance had adversely impacted safety. As
resources permit, FRA will conduct similar efforts on other commuter operations to determine to
what extent Metro-North is an outlier in safety culture.

Overall, passenger railroad operations in this county are very safe. Nonetheless, there have been
eight passenger fatalities resulting from commuter rail train accidents in the last five calendar
years. However, this represents an improvement over the previous 5 year period in which there
were 43 passenger fatalities. This safety improvement is due to work in many areas, including
initiatives to improve accident avoidance and survivability. We owe the public a drive for
continuous safety improvement.

You also inquired about Metro-North’s lack of an alerter in each of its train cabs. An alerter is a
type of locomotive-mounted equipment that is used to assure that the locomotive operator is
alert, not physically incapacitated, and aware of, and complying with, the indications of a signal
system or other operational control system. Systems like Positive Train Control, or the signal
upgrades the FRA required of Metro-North under Emergency Order 29, can provide a similar
level of protection.

Metro-North has the greatest number of units operating without alerters. Current Federal
regulations require a working alerter on any locomotive, including a control cabin locomotive,
ordered on or after September 8, 2000, or placed into service for the first time on or after
September 9, 2002, if the locomotive is the controlling locomotive of a commuter or intercity
passenger train. See 49 C.F.R. 238.237. Most carriers have either retrofitted existing equipment,
provided a similar level of protection through other technology, or are in the process of
retrofitting their fleet; however, this provision does not apply to rebuilt locomotives. There are
separate, higher requirements for alerters on high-speed passenger trains (i.e., traveling at a
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speed more than 125 miles per hour but less than 150 miles per hour; e.g., Acela Express);
namely, there must be an alerter in the controlling cab of any high-speed passenger train. See 49
C.F.R. 238.447(c) by operation of 49 C.F.R. 238.401. Finally, there are also separate
requirements for alerters on locomotives used in freight service. See 49 C.F.R. 229.140.

[7] FRA Question: Infrastructure and Rail Safety

On January 15, 2014, the Regional Planning Association released a report titled, “Getting Back
on Track: Unlocking the Full Potential of the New Haven Line.” The RPA report concludes that
the New Haven Line’s largest issue is the severity of its aging and deteriorating infrastructure.
Due to the state of the railroad’s infrastructure, the New Haven Line (NHL) is extremely
underfunded and requires tremendous increases in funding to reach a state of good repair. At
current funding levels of less than $200 million a year, it would take 20 years to reach a state of
good repair. Connecticut has dedicated $1 billion to the railroad in its 2013-2017 capital plan,
but the RPA concludes that an additional $3.6 billion is needed to replace the railroad’s obsolete
infrastructure by 2020.

These infrastructure needs, which include deteriorating bridges, some over 100 years old, worn
track, and outdated signaling and power systems, pose threats to safety as seen in the Bridgeport
derailment. Broken and ill-repaired track has put lives at risk and it’s only a matter of time before
such an incident reoccurs if nothing is done.

Mr. Szabo: How critical is sound infrastructure to the ensuring safety on the nation’s
railway system?

How many of the existing safety concerns can be solved by reaching a state of good repair
for the nation’s railroads?

Mr. Szabo’s Response:

A sound and safe infrastructure is critical to ensuring the safety of train operations. But so too
are sound and safe rolling stock, sound and safe signal systems, sound and safe operating
practices, sound and safe safety-critical personnel, and sound and safe intermodal intersections
with railroad tracks (such as highway-rail grade crossings and railroad bridges over navigable
waters). All the pieces need to be sound and safe to ensure we have a safe railroad system. In
other words, a state of good repair means we have safe track, signal systems, rolling stock,
operating practices, safety-critical personnel, and intermodal intersections.

One of the keys to ensuring that the Nation’s railroad system is maintained in a state of good
repair is predictable, dedicated funding. Congress has for decades funded highway, transit, and
aviation programs through multi-year authorizations that provide guaranteed funding. This
enables States, local governments, and other stakeholders to plan for and to execute
infrastructure investments in a comprehensive and efficient manner, with a view towards long-
term safety and operational improvements.
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Reliance upon inadequate and unpredictable annual appropriations has made it extraordinarily
difficult for the U.S. rail system to be maintained in a state of good repair. The Administration
proposes to rectify this problem with legislation authorizing mandatory contract authority
through FY 2018 for rail investment programs. The programs would be paid for with resources
in a new Rail Account of the Transportation Trust Fund that will be funded with revenue from
pro-growth business tax reform.

[8] FRA Question: Inward- and Outward-Facing Cameras

On December 1st, a Metro-North train derailed resulting in four casualties and close to seventy
injuries. The train was travelling at approximately 82 mph in an area where speed was limited to
30 mph. The NTSB investigation is ongoing, but officials recently recommended that Metro-
North install inward- and outward-facing cameras on its trains. The NTSB has called on all
railroads to install such cameras since a 2008 crash between a passenger and a freight train
resulted in the death of 25 people. The FRA has recently indicated its decision to begin the
rulemaking process on this issue.

Following the December 2013 Metro-North derailment that resulted in four casualties and close
to seventy injuries, the NTSB recommended that Metro-North install inward- and outward-facing
cameras. This is something the NTSB has been recommending since 2008.

Mr. Szabo, the FRA announced earlier this year that it would begin the rulemaking process
for requiring inward- and outward-facing cameras in all locomotives and operating cabs.
How will this rulemaking help address safety concerns? Some have raised privacy concerns
with the cameras; can these issues be addressed in the rulemaking? Can you provide an
update on where this rulemaking stands?

Mr. Szabo’s Response:

FRA recognizes the potential value of both inward- and outward-facing camera recordings for
accident investigation purposes and to advance safety. For these reasons, in the summer of 2013,
FRA became involved in various camera projects occurring in industry, and in November 2013
placed the camera rulemaking on FRA’s internal rulemaking agenda for 2014. Today a task
statement pertaining to this issue was presented to the RSAC for its consideration, and the task
was accepted by the RSAC. We expect the RSAC to report its recommendations on the issue by
April 1, 2015.

Although FRA recognizes the value of voice and image recordings for accident investigation
purposes and as part of an operational testing program, FRA is also well aware of the significant
privacy concerns presented by the installation and monitoring of these cameras. Accordingly,
we must fully understand and address these privacy concerns and ensure that the technology is
implemented with appropriate safeguards and controls in place that address the privacy concerns
and also achieve the desired safety results. Addressing these concerns through the rulemaking
process — through the RSAC process in particular — will ensure that these issues are appropriately
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analyzed and addressed and that the technology is implemented in as efficient a manner as
possible.

[91 FRA Question: Budget Concerns

The FRA has limited budgets and inspectors to address safety issues posed by crude
transportation. While the volume of crude oil being shipped by rail has increased dramatically in
the past few years, FRA and PHMSA have limited resources to ensure crude oil is transported
safely. | believe we need to invest more in our infrastructure, particularly when it comes to the
safety of our transportation systems.

e Mr. Szabo, do your current budgets provide an adequate number of inspectors and
rail safety employees to cover all of the issues posed by the rail safety issues we’ve
seen recently?

Mr. Szabo’s Response:

It is important that FRA receive predictable and dedicated funding. | can assure you that
FRA will make maximum use of whatever resources it is provided. As discussed above,
FRA uses a staffing model that draws on the latest railroad accident and inspection data
to strategically allocate its inspectors around the Nation and across safety disciplines. For
FY 2014, FRA received a larger Safety and Operations budget, which will allow FRA to
hire 10 new rail safety inspectors and 20 rail safety specialists.

FRA has not requested new staff for FY 2015. However, the Office of the Secretary of
Transportation (OST) has proposed a new $40 million Safe Transportation of Energy
Products Fund, which would be available to FRA as well as the Pipeline and Hazardous
Materials Safety Administration (PHMSA) and the Federal Motor Carrier Safety
Administration (FMCSA) to address issues surrounding the transportation of crude oil
and other materials. FRA may be able use these funds to hire temporary staff as well as
to conduct other activities such as research and testing.

e Mr. Szabo, how would increasing investments in rail safety programs help you
better address safety needs?

Mr. Szabo’s Response:

In addition to adding new railroad safety staff in FY 2014, FRA is increasing its
investment in key safety programs. FRA is planning on spending an additional $1
million on its C’RS program to support nationwide implementation. As | said earlier, the
program allows railroad employees to report close calls on a voluntary, confidential basis,
without fear of disciplinary action. FRA also plans to spend almost $900,000 on high-
speed rail safety certification to help ensure the safety of high-speed rail projects under
construction before they enter into operation. Additionally, FRA plans to spend close to
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$700,000 to update its Railroad Safety Information System for enforcement of new safety
regulations including those mandated by RSIA.

For FY 2015, FRA requests significant new investment in the nation’s rail system —-$4.8
billion in FY 2015 and $19 billion over 4 years — that will directly improve safety. With
these resources, FRA proposes to fund, among other things, positive train control
implementation by commuter railroads and Amtrak. Moreover, FRA will fund state-of-
good-repair work by Amtrak to improve Amtrak’s reliability and increase the safety of its
aging infrastructure. Moreover, some program funds would be eligible for grade crossing
improvement and community rail safety initiatives.

e Mr. Szabo, are there other ways that some of your costs could be offset?

Mr. Szabo’s Response:

FRA'’s proposed rail investment program is fully paid for in the President’s budget. FRA
proposes that Congress fund rail programs through a 4-year reauthorization bill paid for
through a Rail Account of the Transportation Trust Fund. The President’s budget
proposes this trust fund spending be supported by revenues generated from reforms to the
corporate tax code. Details about the change in tax policy are listed in the President’s
budget.

[10] FRA Question: DOT-111 Tank Cars

DOT-111 tank cars were involved in the Lac-Mégantic, Alabama, and North Dakota derailments
and explosions. The DOT-111, which accounts for 69 percent of the U.S. tank car fleet, has a
documented history of failure during accidents. AAR has asked DOT to adopt tougher standards
for new tank cars, as well as requiring the retrofit or phase out of tank cars built to less stringent
standards. API and the Railway Supply Institute (RSI)—who represent tank car manufacturers—
also support higher tank car standards, but have concerns about retrofit costs.

For several decades, the NTSB has expressed concern about the DOT-111 tank car. Other
stakeholders, including AAR, API, and RSI, have sought tougher tank car standards. DOT is
almost a year behind on a rulemaking, which would propose updates to the DOT-111
standards, and does not anticipate issuing a final rule until next year. This is unacceptable
to me and the thousands of people living in communities that see these train cars roll
through their towns everyday — communities along these rail lines deserve more. Again,
this seems to be another example of regulatory capture; the DOT for all intents and
purposes outsourced tank car recommendations to industry back in 2011. And here we are
3 years and several high profile accidents later, and we’re still talking about the need for
stronger tank cars.

e Mr. Szabo, What is taking so long to issue these rules? Why can’t the process be
sped up? Can we build a tank car strong enough to prevent all of these accidents
from happening? How important is a comprehensive approach to addressing the
safety issues posed by transporting crude?
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Mr. Szabo’s Response:

FRA is working closely with PHMSA to provide support and resources in an effort to
expedite the development and issuance of an NPRM to address DOT 111 tank cars and
also to comprehensively address the risks, and mitigate the consequences, of train
accidents involving hazardous materials in general, and crude oil in particular. The
Secretary has delegated to the Administrator of PHMSA the statutory authority to issue
rules pertaining to the transportation of hazardous materials by all modes of
transportation, including rail and | believe PHMSA provided testimony at the February
26, 2014, hearing of the House Transportation and Infrastructure Committee,
Subcommittee on Railroads, Pipelines, and Hazardous Materials which summarizes the
specific circumstances surrounding the development and progress of this rule.

You also asked whether it is possible to build a railroad tank car strong enough to prevent
the release of its contents during any accident scenario. The short answer is “no,” not
given the current state of the art. Because improving tank car survivability cannot, by
itself, prevent rail accidents and unintentional hazardous material releases, a
comprehensive approach is necessary. Only if the risks of transporting petroleum crude
oil are comprehensively addressed are real safety improvements going to be made. For
this reason, FRA, in partnership with PHMSA, is aggressively pursuing comprehensive
improvements to the rail transportation of crude oil, including improving railcar
survivability through tank car design improvements, rail operational practices, and proper
testing and classification of crude oil before being offered for transportation.

We need strong tank cars that are highly puncture-resistant during train accidents as well
as operating measures to prevent train accidents from occurring in the first place and to
mitigate the seriousness of an accident if it does occur. No matter how many rail safety
regulations are in place or how high the tank car standards are, it is necessary to have
personnel and equipment in place to deal with a train accident and any unintentional
release of hazardous material if it occurs during railroad transportation. In short, a
comprehensive approach to the safe transportation of hazardous materials by rail is
essential.

[11] FRA Question: Impact on Communities/Emergency Responders

In July, a train carrying crude derailed and exploded in Lac-Mégantic, Québec, killing 47 people
and destroying the city’s downtown. On December 30", a train in North Dakota carrying crude
oil struck another train which set off an explosion and required the evacuation of more than
1,500 people. On January 7™, a train carrying crude and propane derailed and caught fire in New
Brunswick, Canada forcing an evacuation less than 35 miles from the Maine border.

A series of freight rail accidents over the past 8 months highlight the need for safety plans to be
in place so that communities and first responders know how to respond when there is a train
accident carrying crude, propane, or any other hazardous material. Training first responders is a
good first step to improving the response to incidents, and | was glad to see that included in your
recent agreement.
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Mr. Szabo, as part of your agreement, AAR committed to rerouting trains carrying
at least 20 cars of crude oil to the *“safest and most secure routes.” How will these
routing decisions impact communities that are not currently seeing a large influx of
crude-by-rail? Will other communities see an increase in crude trains and will
additional resources be focused on these communities?

Mr. Szabo’s Response:

AAR, on behalf of its member railroads, has committed to complying with the route
analysis requirements of the Hazardous Materials Regulations (49 C.F.R. 172.820(c)-(f)
and (i)) when operating trains transporting 20 or more loaded railroad tank cars
containing crude oil. The route analysis rule requires railroads to collaborate with State
and local officials on the routing of certain hazardous materials and to select the routes
posing the least overall safety and security risk on which to transport those

materials. The rule requires an evaluation of the safety and security of the routes
currently used and alternative practicable routes over which a railroad has authority to
operate. The rule also mandates, at a minimum, the consideration of 27 specific safety
and security risk factors. The identified risk factors include operational, infrastructure,
and consequence elements, such as population centers, environmentally sensitive areas,
and emergency response capabilities along the routes.

It is difficult to predict the extent to which compliance with the route analysis
requirements will alter specific crude rail routes. However, compliance with the
regulation will ensure that crude oil is transported over the safest and most secure rail
routes, which will reduce the risk of an accident in the first place and help to mitigate the
effects of an accident should one occur.

In addition, other commitments from the railroad industry will further enhance the
resources available to communities through which large quantities of crude oil are
transported. These additional railroad industry agreements are to develop an inventory of
emergency-response resources along routes over which trains carrying large quantities of
crude oil move; to make the relevant information available to appropriate emergency
responders; to allocate $5 million to develop and provide a hazardous material
transportation training curriculum applicable to crude oil transportation for emergency
responders; and to fund a portion of this training through the end of 2014.
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U.S. Senate Commerce Committee
Surface Transportation Subcommittee Hearing
“Enhancing Our Rail Safety: Current Challenges for Passenger and Freight Rail”
Thursday, March 6, 2014

Senator Barbara Boxer Questions for the Record

Federal Railroad Administration (FRA)

1.  With the number of crude oil rail shipments across the country expected to increase
over the next several years, what actions has the FRA taken to identify rail corridor
segments that are more susceptible to train derailments, either due to aging or faulty
infrastructure, geographic terrain, or other means, and what actions have been taken to
address to address this issue?

Mr. Szabo’s Response:

FRA has taken action on multiple fronts to mitigate safety risks on rail corridors. In 2013
and 2014, FRA safety inspectors from FRA’s five core disciplines—Hazardous Materials,
Motive Power and Equipment, Operating Practices, Signal and Train Control, and Track—
have performed approximately 3,500 inspections in the subdivisions over which unit trains of
crude oil are moved.

Major freight railroads also committed to using the Rail Corridor Risk Management System
(a risk-based routing analysis tool developed in coordination with the Federal Government as
part of the implementation of the rail routing amendments to the Hazardous Materials
Regulations) to analyze the safety and security risks of particular routes and to ensure that
trains transporting large quantities of crude oil are operated on the safest and most secure rail
routes.

In response to the Secretary’s Call to Action, the Association of American Railroads
committed to employing speed restrictions in 46 federally designated high-threat urban areas,
implementing train braking enhancements using distributed power or two-way telemetry end-
of-train devices, more frequent rail and mechanical inspections, installation of wayside
defective-bearing-detection equipment, and providing resources to enhance emergency
response capabilities and community awareness along crude oil routes.

In addition, the American Short Line and Regional Railroad Association (ASLRRA)
responded to the Call to Action by identifying specific actions that it believes small railroads
can voluntarily take to contribute to a safer national rail network. For example, contingent
upon securing a 6- to 12-month pilot project grant from FRA, ASLRRA plans to create the
Short Line Safety Institute that will do the following:
e Begin with a focus on the transportation of crude oil by small railroads and then
expand to the transportation of all commodities for Class Il railroads.
e Work with FRA to develop and implement pilot safety inspection and evaluation
projects for short line railroads.
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e Work with FRA to evaluate the current safety and compliance attainment levels on
small railroads; contract and train expert qualified inspectors; and develop training,
assessment, and reporting document systems.

e Work with FRA to create benchmarks and objectives to measure the progress and
effectiveness of the Short Line Safety Institute safety inspection programs.

2. What actions are being taken by your agency/organization to coordinate with state and
local agencies on disaster preparedness training and emergency response efforts?

Mr. Szabo’s Response:

FRA has provided a grant to the American Chemistry Council, which oversees the
Transportation Community Awareness and Emergency Response (TRANSCAER®)
program. The TRANSCAER® program is a voluntary outreach program that focuses on
assisting communities to prepare for, and respond to, possible hazardous materials
transportation incidents. TRANSCAER® members consist of representatives from the
following industries: chemical manufacturing, transportation (including railroads),
distributors, and emergency response (including State and local agencies). Through the
Department’s “Call to Action,” both the railroad and petroleum industries have renewed their
commitment to enhancing emergency response communications and training, most recently
with the American Petroleum Institute (API) joining the TRANSCAER® program and the
railroad industry committing to developing an inventory of emergency response resources
along routes over which trains transporting large amounts of crude oil operate. This
inventory, relevant information from which will be made available to appropriate emergency
responders, will include locations for staging emergency response equipment along the routes
and contacts for the notification of communities. In addition, the railroad industry has
committed approximately $5 million to develop and provide a hazardous material
transportation training curriculum applicable to petroleum crude oil transport for emergency
responders and to the fund a portion of the cost of this training through the end of 2014.

FRA hazardous materials inspectors provide basic training to States, municipal governments,
and local emergency response agencies. Knowledge gained from this training enables fire
and police agencies to identify the type and positioning of hazardous commaodities and to
develop appropriate incident response or containment plans. The training provides detailed
explanations of regulations pertaining to hazardous materials documentation, placement of
hazardous materials within trains, appropriate packaging, and railroad communication
protocols. FRA inspectors often demonstrate tank car safety features and describe train crew
responsibilities to ensure that emergency responders know the appropriate railroad personnel
to contact for train makeup information.

FRA has also issued a grant to the American Chemistry Council, CHEMTREC, and
TRANSCAER® for the design and delivery of a training program focused on the needs of
volunteer emergency responders, including fire fighters, emergency medical technicians,
police agencies, and others. The training program will include approaching and managing a
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derailment, tank car recognition and damage assessment, chemical properties and hazards,
hazard communication, firefighting techniques, environmental concerns, and other related
topics. FRA is often an active participant in the training, conveying valuable insights based
on experience and lessons learned.

FRA'’s eight regional offices have law enforcement liaisons who focus on highway-rail grade
crossing safety. Regional liaisons have been effective in getting rail safety awareness
courses included in the accreditation process for law enforcement officers. FRA also
provides information to local judges and prosecutors supporting consistent enforcement of
highway-railroad safety laws.

3. What immediate measures can states, municipal governments, and local agencies
take to mitigate potential disasters?

Mr. Szabo’s Response:

In order to be prepared for the potential consequences of any rail accident involving
hazardous materials and to mitigate those potential consequences, States, municipal
governments, and local agencies can take advantage of both existing measures in place to
ensure emergency responders are prepared for such incidents and the rail and oil industry’s
renewed commitments through the Department’s “Call to Action,” as noted in my answer to
your previous question. Through the TRANSCAER® program, the railroad and hazardous
materials shipping industries collaborate and cooperate with communities through which
hazardous materials are transported. For example, in accordance with AAR Circular OT-55-
N, railroads are to assist in implementing TRANSCAER’s community outreach program to
improve community awareness, emergency planning, and incident response for the
transportation of hazardous materials. The same industry standard provides for the
disclosure of certain commodity flow data upon request to local emergency response
agencies and planning groups. At a minimum, such information must include rank-order
identification of the top 25 hazardous commaodities transported through the community.
Accordingly, appropriate emergency response personnel should be in communication with
any railroads transporting hazardous materials through their jurisdictions in order to ensure
that they have access to the most up-to-date information on the commodities being
transported through their jurisdictions and the extent of emergency response resources
available along the rail routes.

States that currently do not have rail safety programs can join FRA’s State Rail Safety
Participation Program. Thirty States currently partner with FRA to regulate rail safety. State
inspectors provide supplemental safety inspections that nonparticipating States do not
receive. FRA does not reduce its inspection efforts in a State that elects to employ rail safety
inspectors. Therefore, States that have rail safety inspectors receive a net gain in rail safety
inspections. A larger rail safety inspection force results in correction of more safety defects,
better response to public complaints and railroad accidents, and State expertise to directly
address rail safety issues with railroad operating and maintenance personnel. Public safety
concerns about unsafe rail operations can best be met by enhanced rail inspection using both
State and Federal resources.
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U.S. Senate Commerce Committee
Surface Transportation Subcommittee Hearing
“Enhancing Our Rail Safety: Current Challenges for Passenger and Freight Rail”
Thursday, March 6, 2014

Senator Heidi Heitkamp Questions for the Record

Mr. Joe Szabo
Administrator
Federal Railroad Administration

1.) Can you provide me with an account of the research and development activities the
FRA is currently engaged in to enhance track inspection efforts underway? How
are the technologies being developed by FRA different than the technologies that are
currently deployed by the railroad?

Mr. Szabo’s Response:

FRA has conducted research and developed several new track inspection technologies,
including the following:

a. the Gage Restraining Measurement System: a train-based system to assess the
performance of track components such as crossties and rail fasteners;

b. the Portable Track Loading Fixture: a handheld device to assess the performance
of rail fasteners;

C. the Joint Bar Inspection System: a machine-vision system to detect rail joint bar
defects and failures;

d. the Portable Ride Quality Measurement System: to identify locations of poor
track quality;

e. the Autonomous Track Geometry Measurement System (ATGMS): an unmanned
and cost-effective way of assessing track quality over large rail networks

f. Ground Penetrating Radar (GPR): a system to detect poor track support;
conditions such as foul ballast and waterlogged foundation; and

g. Rail Defect Inspection Systems.

In terms of the last category (rail defect inspection systems), we have developed a rail
defect measurement system that does not require contact with the rail. This system does
not detect all types of rail defects. It was designed to find the most prominent type of
defect (transverse defect). Future generations of the system may be adapted to look for
other types of rail flaws. Compared to conventional systems, the current system can
operate at higher speeds and is not adversely affected by rail surface condition. Another
rail defect inspection system that we are developing will accurately measure the size of
defects so the appropriate corrective action can be taken. The system uses the Computed
Tomography (CT) scan technology used in the medical field.
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ATIP is used by FRA to inspect track to determine whether it conforms to the track-
geometry provisions of FRA’s track safety regulations. The fundamental track geometry
inspection technology employed in ATIP is used by both FRA and many railroads. The
vision for the future is to use ATGMS to cover more mileage at lower cost and then
schedule a manned vehicle with many of the inspection systems described above to fully
assess the track conditions. The information from the ATGMS will be used for planning
walking inspections and manned car inspections. The comprehensive information
collected by the manned cars will be used by researchers to better understand the track
behavior and, when warranted, will provide more guidelines to promote safety.

FRA develops inspection technologies that are safety focused, with the intent to reduce
the number of derailments and other types of railroad accidents/incidents and
unintentional releases of hazardous material. Some of these technologies have a side
benefit of aiding in the maintenance planning for the railroads.

As to how the technologies being developed by FRA differ from the technologies that are
currently deployed by the railroad, several of the technologies listed above are already in
use today by railroads. Others are nearing the end of the research and development stage
and are being transferred to the industry as prototypes.

2.) What level of funding was provided to FRA for research and development in the
current fiscal year? Does this level of funding provide adequate resources to your
agency to complete your research and development missions?

Mr. Szabo’s Response:

FRA received $35.1 million for FY 2014 for its Railroad Research and Development
program, and has requested for $35.25 million for FY 2015. This amount supports
FRA’s ongoing research into railroad safety issues and the development of technologies
that can reduce future accidents. The program’s areas of focus are track, rolling stock,
train control and communications, human factors, and railroad systems issues.
Regardless of funding level, FRA will effectively use its budget to undertake meaningful
research and development work.

For FY 2015, FRA also requested new research program funding under the Rail Service
Improvement Program to expand its work into emerging areas facing the rail industry.
These include the following:

e Upgrades to the Transportation Technology Center ($15 million): The Transportation
Technology Center (the Center) in Pueblo, Colorado, does not have facilities for testing,
evaluating, and demonstrating state-of-the-art high-performance rail infrastructure and
equipment. Upgrading the Center will result in faster approvals for new equipment,
stronger safety standards, and early identification of reliability issues, saving long-term
maintenance costs and ensuring better passenger service.
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National Cooperative Rail Research Program ($5 million): Section 306 of Passenger Rail
Investment and Improvement Act established this program, managed by the National
Academy of Sciences, to provide a rail research program similar to those for aviation,
highways, and transit. FRA launched the program in 2012 to develop the intellectual
infrastructure needed to advance effective rail policy, and proposes to continue funding
the program.

3.) I understand the President’s budget would provide additional resources for FRA to

hire inspectors. These inspectors would be in addition to the additional FTEs
provided to the FRA in FY14. What are the greatest resource needs of the agency
and how will additional hires — should additional FTEs be provided — be directed at
addressing current capacity shortfalls at the agency?

Mr. Szabo’s Response:

In its FY 2015 budget, FRA has not requested money to add new inspectors or other staff.
However, OST has proposed a new $40 million Safe Transportation of Energy Products
Fund, which would be available to FRA as well as PHMSA and FMCSA to address
issues surrounding the transportation of crude oil and other materials. It is possible that
FRA may use these funds to hire temporary staff as well as to conduct other activities
such as research and testing.

In general, FRA strives to maximize the funding it receives, regardless of the amount.
Regarding full-time equivalents, each year FRA rebalances its inspector workforce across
the FRA regions and across safety disciplines based on analysis by its staffing allocation
model and professional judgment by top FRA management. This year, FRA is
particularly attuned to the need to address increased shipments crude oil and ethanol.
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SENATE COMMERCE COMMITTEE HEARING
“ENHANCING OUR RAIL SAFETY: CURRENT CHALLENGES FOR PASSENGER
AND FREIGHT RAIL”
MARCH 6, 2014
QUESTIONS FOR ADMINISTRATOR SZABO

From Senator Thune:

e QUESTION: At the hearing you discussed the inspection partnerships that the Federal
Railroad Administration (FRA) has with several states. How many states participate in
this program? Can you provide a list of these states for the Committee? How many
additional inspectors are made available through this program? Will these inspectors be
useful in approving Positive Train Control (PTC) systems?

Mr. Szabo’s Response: Thirty States currently participate in FRA’s State Rail Safety
Participation Program with 176 State inspector positions currently authorized by State
programs. Please accept this table titled “State Rail Safety Programs” into the record of
this hearing. The table provides a breakdown by State, with further details, such as the
FRA Office of Railroad Safety region that works with the State program and the safety
discipline of the State inspector(s) (e.g., motive power and equipment, operating
practices, hazardous materials, and signal and train control). State inspectors will not be
involved in the process to approve PTC systems.

e QUESTION: What are the major safety issues accompanying the transportation of crude
oil by rail and what have been the most common types of accidents that have occurred in
the last five years?

Mr. Szabo’s Response: Crude oil, like ethanol, presents unique risks in transportation
by rail because of flammability and volume of the material shipped in unit trains.*
Although it is rare to have only a single rail car breached that contains a flammable
liquid, a breach of only a single tank car in a train accident followed by the ignition of a
self-feeding pool fire® can result in energetic ruptures of adjacent tank cars. Further, in
derailments of unit trains of crude oil, adjacent tank cars containing crude oil will be
involved.

Also, crude oil facilities are coming online quickly and employing personnel with limited
experience in loading and securing tank cars for transportation. These facilities and their
operators are continually learning (through FRA and industry outreach activities) how to
inspect and secure a tank car prior to offering it for transportation.

Unlike the vast majority of other chemicals shipped by rail, which are produced to a
specification under the auspices of a rigorous quality assurance program, crude oil is a

L A “unit train” is defined as a train in which all the cars are shipped from the same origin to the same destination,
without being split up or stored en route).
2 A “pool fire” is a turbulent diffusion fire burning above a horizontal pool of vaporizing hydrocarbon fuel.
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naturally occurring, mined material with properties that vary based on location and time
of extraction. The variability of the properties of crude oil, such as its flammability, gas
content, corrosivity, and vapor pressure, make it difficult to determine the appropriate
package for transportation. Tank car owners and shippers of crude oil must work
together to ensure the equipment is not damaged by the crude oil with which it is loaded,
by selecting compatible interior coatings, (if required), gaskets, and o-rings for service
equipment.

To answer your other question, about the most common kinds of accidents, FRA’s
accident/incident database indicates that during the 5-year period between January 1,
2009, and December 31, 2013, 41 percent of train accidents were caused by defective
track, road bed, and structures; 37 percent by human factors involving train operations or
handling equipment, switches and derails; 11 percent by mechanical and electrical
failures; 1 percent by signal and communications causes; and the remaining 10 percent by
miscellaneous causes.

Regarding train accidents in which crude oil was unintentionally released, there have
been seven in the last 5 years in the United States as well as two in Canada. The
Canadian accidents occurred at Lac-Mégantic in Quebec and at Plaster Rock in New
Brunswick—the Transportation Safety Board of Canada is investigating both. Based on
the available information, the Lac-Mégantic accident was a result of improper securement
of the crude oil train; the Transportation Safety Board of Canada has not released an
official report of the findings of their investigations. The accident in Casselton, ND, was
a result of a unit train of crude oil colliding with a grain train fouling (blocking) the main
line; the grain train had derailed as a result of a broken axle. Other U.S. train accidents
during the last 5 years involving releases of crude oil include the following: Vandergrift,
PA (gnechanical causes); Aliceville, AL (broken rail); and New Augusta, MS (broken
rail).

e QUESTION: One of the requirements in the Rail Safety Improvement Act of 2008 is
that PTC technology be interoperable, meaning that the systems of different railroads
operating over each other’s track would be able to communicate with one another. How
does the FRA plan to certify interoperability of the various PTC systems it is required to
approve? Will certification of interoperability be more difficult if some railroads
complete installation before others? How many FRA employees do you think will be
needed to certify PTC systems? Do you worry that using these inspectors for this
purpose will further limit the agency’s ability to conduct oversight of rail safety
generally?

Mr. Szabo’s Response: PTC system interoperability will be created primarily through
two different, but complementary, approaches. One approach is for the railroads to select

® The three other U.S. train accidents in the last 5 years that have resulted in the unintentional release of crude oil
were at Havre, MT (November 1, 2010); Monroe, LA (December 1, 2011); and Parkers Prairie, MN (March 27,
2013).



a single common shared industry standard technology. Currently, for example, the
majority of freight and passenger commuter railroads outside of Northeast Corridor
(NEC) are relying on Interoperable Electronic Train Management System (I-ETMS), and
the NEC railroads are relying on the Advanced Civil Speed Enforcement System
(ACSES). The second approach (where different railroads elect to implement different
technologies) calls for the affected railroads to each implement all of the technologies
involved. For example, freight and passenger railroads that implement both I-ETMS and
ACSES would run the two systems in parallel. FRA views certification as the process of
measuring, testing, and evaluating the effectiveness of the functions of the system prior to
authorizing a system for operational use. In both approaches, the FRA certification
process is focused on ensuring that the implementing railroads have: (1) correctly
deployed the technology, (2) put in place adequate training and maintenance programs to
ensure that the railroads can safely operate and maintain the systems, and (3)
implemented technology that performs the required PTC statutory functions.

The FRA personnel involved in the certification process are looking to see that an
adequate series of tests and inspections have established that safeguards designed into the
hardware and software of the system are operative, function as intended, and collectively
constitute acceptable controls; and that the equipment supplier and the railroad have
successfully implemented these safeguards and controls. Production models of a given
system design need be tested only to verify that all safeguards are present and properly
functioning. Specifications (procedures, tests, and inspections) for subsequent
certification reviews must be produced as part of the design process. The FRA
certification personnel are also verifying that an adequate series of tests and inspections
is performed according to specifications established during the design phase to ensure
that the required set of safeguards (hardware, software, and procedural) are present and
operational in the installed equipment, and on all communication links. This work also
examines the operational procedures and administrative structure of the organization that
controls the equipment, and must establish that the procedural and administrative
environment supplements and complements hardware and software safeguards, and that
physical safeguards are appropriate. The FRA personnel involved in the certification
must also ensure that an adequate series of tests and inspections is performed to establish
that the system has continuous safeguards, that the system can make real-time checks on
its performance, and that the system can search for loopholes once the system is
operational or after any system malfunction, as well as after scheduled or unscheduled
hardware or software maintenance or modification.

Certifying computer systems is a very difficult issue. It involves an examination of the
provided safeguards (hardware, software, procedural, and administrative), and ideally, a
guantitative estimate of the probability of various failure modes. It is almost impossible
to identify and protect against all possible failure modes of a system. The matter of
overall equipment configuration becomes especially important in large systems
containing many computers, either collocated or geographically distributed. The overall
hardware configuration must be examined in order to establish the consequences of a
total or partial loss of a major component in the system. This becomes more difficult
when multiple certification requests must be processed simultaneously. Completion of



the certification process by one railroad before another does not necessarily mean that
one railroad’s certification is any more difficult than the other. Depending on the specific
implementation and the issues being examined, early completion of the certification
process by one railroad potentially could facilitate the certification process of subsequent
railroads since issues, especially those related to the system specification and design, may
have already been adequately verified.

FRA depends heavily on the vendors and railroads in the certification process. As a
matter of practicality, without the proactive participation and good faith efforts of the
vendors and railroads to ensure system safety through the entire design, implementation,
and operation of the system, not only would timely certification of a system not be
possible, but the level of safety oversight that would be provided would be inadequate
relative to the system complexity. FRA staffing needs are therefore heavily dependent on
the technology deployed, the capabilities of individual inspectors, as well as the level of
effort and degree of objective safety oversight being expended by the vendors and
railroads. In order to not detract from FRA’s other safety inspection activities, FRA
established a dedicated PTC Branch. The branch, consists of 8 regional specialists (GS-
13)(1 per region), 2 senior specialists (GS-14), and a supervisor (GS-15) dedicated to
PTC system certification and safety oversight. This group is augmented by a senior
scientist (senior level (SL)/scientific (ST)) and senior electronics engineer (GS-15) as
well as two senior signal engineers (GS-14) and contract engineer support as required.

The complexity and size of the railroad-specific safety plans to support the certification
request are immense. The safety plan associated with the Electronic Train Management
System, for example, a simpler predecessor system to the proposed I-ETMS system,
contained more than 6,000 pages of highly technical information. FRA will receive 38
safety plans from the railroads, with some of equal or larger size. If these safety plans are
received simultaneously, FRA staffing will not be able to process them concurrently. A
best case scenario for the review process for a single plan would be 6 to 9 months.
Although the railroads are working with FRA to coordinate these document reviews, this
remains a new process with a scope not attempted previously by any of the participants—
freight railroads, intercity passenger railroads, commuter railroads, and FRA.

FRA approval of the PTC Development Plans (PTCDP), a significantly simpler
document, took nearly 18 months. The PTC Safety Plans (PTCSP) will be more complex
and voluminous than the PTCDPs. The FRA review may result in changes in the
PTCSPs as a result of design, hardware, or software issues that would prevent
certification, making the timeline for approval uncertain. The potential result could be
delays in some certifications and the ability of the affected railroads to use deployed PTC
systems.

Although FRA support of the various railroads often provides a window into a railroad’s
progress, it by no means presents a complete picture of what is happening with a program
or project. FRA support is usually requested when there are issues impeding progress. In
situations where no FRA support is requested, FRA has only anecdotal evidence of
progress, or lack thereof.



For regular, detailed, and unfiltered reporting on a railroad’s progress with PTC system
implementation, it would be necessary to embed a dedicated FRA PTC-qualified
inspector into each railroad’s development and deployment team on a full-time basis.
With the complexity of PTC systems, multiple inspectors may be required. FRA has not
requested additional staff or funding to provide this level of oversight as we believe it is
currently not warranted based on the railroads’ actions and would introduce a high degree
of Federal intrusion on railroad and vendor autonomy.

QUESTION: Beyond the rail and oil industries, what other industries has FRA
consulted with, or does it plan to consult with, in its efforts to improve tank car safety?

Mr. Szabo’s Response: FRA’s Office of Railroad Safety has regular interactions with
all segments of the freight rail industry including the railroads, labor, shippers of
hazardous materials, tank car manufacturers, tank car owners, and tank car inspection and
repair facilities. These meetings are intended to both disseminate information related to
our enforcement and regulatory objectives as well as understand the potential impacts of
regulatory amendments and discuss non-regulatory measures to improve the safety of
transportation of hazardous material by rail. For example, tank car manufacturers
provided valuable insight relative to the possible design enhancements and retrofit
options. They stressed the importance of developing a practical standard (one that will
provide the needed improvements and can be built based on the current state of the
manufacturing practices) as soon as possible to provide the certainty to make the needed
investments in the next generation of tank cars. And in another example, ethanol
shippers discussed preemptive actions taken to improve the safety in transporting
denatured alcohol by rail, characterization sampling and testing to ensure accurate
information is available for first responders, standard emergency response tactics, and
training of emergency response trainers.

QUESTION: What role does FRA play in ensuring Amtrak’s compliance with historic
preservation and tribal consultation requirements under Section 106 of the National
Historic Preservation Act? Did FRA play any role in ensuring Amtrak’s compliance with
these requirements when PTC towers were installed?

Mr. Szabo’s Response: FRA is responsible for complying with Section 106 of the
National Historic Preservation Act when providing grants to Amtrak. For these grants,
FRA works with Amtrak to ensure the appropriate analysis and consultation consistent
with the legal requirements of Section 106 is completed. This requirement would apply
where the grant funds potential installation of any antennas required for PTC, but does
not apply where antennas required for PTC are installed without grants from FRA.

From Senator Blunt:

QUESTION: As you know, the rail car manufacturers were not present in the initial
January meeting between the Secretary, the railroads, and the oil industry on tank car
standard. What type of outreach is DOT doing to the manufacturing industry? How will
the industry be involved in discussions and meetings going forward?



Mr. Szabo’s Response: It is important to note that the meeting hosted by the Secretary
was not to discuss tank car standards, but was for the purpose of discussing oil
classification and testing, and railroad operating modifications. In addition,
representatives of FRA’s Office of Railroad Safety met with representatives of the
Railway Supply Institute (RSI), an industry association representing most of the tank car
manufacturers and owners, as well as the individual manufacturers. RSI discussed the
industry’s position on tank car design and retrofit options for existing tank

cars. Individually, manufacturers discussed innovative design ideas intended to improve
the crashworthiness of tank cars and survivability of tank cars in a pool fire. The industry
clearly understands that the safety of transporting flammable liquid is currently a focus
issue, but the industry also realizes that tank car enhancements must be designed with all
specifications of tank cars in mind, understanding that all hazardous materials pose a risk
to public safety and the environment.

Over the past 4 years, FRA’s Tank Car Quality Assurance Team has audited all tank car
manufacturing, inspection, and repair facilities. During these audits, FRA educated the
facilities on how to meet the performance requirements, ensure the final product meets
the specifications, identify non-conformances, and prevent reoccurrence of non-
conformances.

The Secretary of Transportation issued a letter to Association of American Railroads
(AAR) President and Chief Executive Officer Edward Hamburger urging the AAR’s
Tank Car Committee (TCC) to develop a consensus standard for the next generation
general purpose tank car. The TCC comprises representatives of Class I, I, and 111
railroads; tank car manufacturers; and shippers. At the spring 2014 TCC meeting, AAR
hosted a special session intended to develop the consensus standard. A consensus could
not be reached.

The manufacturers, individually and in conjunction with the Railway Supply Institute,
submitted comments to the docket for HM-251 (the DOT-111 tank car rule). Their
comments were reviewed and closely considered relative to the Regulatory Impact
Analysis and proposed regulatory amendments.

QUESTION: Late February, Metrolink commuter railroad held a PTC media event in
California concerning the status of PTC implementation. Would you please provide the
Committee with an updated status report on Metrolink’s implementation of PTC,
including development of its dispatching system, its PTC back office system, and status
of PTC revenue service runs across Metrolink territory.

Mr. Szabo’s Response: Metrolink continues to make significant progress towards the
completion of PTC implementation, although they have encountered a number of
technical and other obstacles that have precluded completion as originally planned.
Perhaps the most significant impediment was the inability of the original dispatch system
and back office system contractor, Aeronautical Radio Incorporated (ARINC), to deliver
a functioning dispatch system as originally required. The lack of a functioning dispatch



system that could integrate with the PTC system components resulted in Metrolink’s
recently terminating ARINC for cause, and resulted in a 2-year delay in the program.
Metrolink subsequently engaged Wabtec Corporation to develop the required dispatch
and back office systems. Once completed, installed, and tested (which FRA believes will
occur late in the second quarter of calendar year 2014 or early in the third quarter of
calendar year 2014), Metrolink will be able to begin revenue demonstration operations
on its own territory. Until the Metrolink dispatch and back office system is available, the
railroad will be unable to conduct revenue demonstration operations on Metrolink
territories.

As a risk mitigation measure, and in order to gain experience with the Interoperable
Electronic Train Management System (I-ETMS), Metrolink began revenue demonstration
operations over the BNSF Railway’s (BNSF) San Bernardino subdivision on February
20, 2014, using one trainset and three trains per day. Metrolink experienced significant
technical issues that necessitated placing the revenue demonstration on hold pending
resolution of these issues. Engineering changes to address these issues were recently
completed and successfully regression tested, with revenue demonstration on BNSF
scheduled to recommence.

Assuming there are no additional major technical issues discovered during Metrolink’s
dispatch and back office systems testing, subsequent integration and revenue
demonstration operations over Metrolink territories, or during system testing by Union
Pacific Railroad (UP), Amtrak, and BNSF, FRA anticipates receipt of the system
certification request from Metrolink for I-ETMS in the first quarter of calendar year
2015.

Metrolink has completed its PTC track database asset mapping and validation as well as
wayside interface unit verification and validation. Metrolink has also completed roughly
one-third of the required brake testing and is conducting Los Angeles regional
communications network design and testing with UP; BNSF; Amtrak; PTC 220, LLC,;
Transportation Technology Center; and Meteorcomm Communications. The majority of
the onboard system work has been completed on the rolling stock; however, additional
hardware and software modifications will be required before the onboard systems will be
fully completed. Employee training has also begun.

From Senator Ayotte:

QUESTION: Recently, there have been significant public safety concerns raised in the
New Hampshire towns of Newington, Stratham, Greenland, and the City of Portsmouth
regarding a pending application from Sea-3, Inc. to expand its liquefied petroleum gas
(LPG) facilities in Newington.

These communities are concerned about the condition and safety of the Portsmouth and
Newington Industrial Tracks, given the potential danger associated with using them to
transport highly flammable material. Currently, Pan Am Railways operates 2-3 trains per
week, each with 7-12 rail cars, which are only allowed to travel 10 miles per hour due to
track conditions.



As you know, | recently sent a letter to you requesting that the FRA conduct an
inspection of the Portsmouth and Newington Industrial Tracks, and that given the
significant public safety concerns you or a representative from the FRA attend a public
forum on track safety in our state.

Can you commit to me that you will conduct an inspection of these tracks? Are you
willing to attend a public forum on track safety in New Hampshire?

Mr. Szabo’s Response: On March 10, 2014, an FRA representative will attend a
Newington town hall meeting in Newington, New Hampshire. At the meeting, the FRA
representative will discuss when and how often the track and bridges are inspected, what
is the current condition of the track, who owns the tank cars that the propane is moved in,
and who checks the structural integrity.

Previously, on January 23, 2014, an FRA railroad safety inspector conducted an
inspection of the Portsmouth Branch and Newington Industrial track identifying three
noncomplying defects to the Track Safety Standards. The Portsmouth Branch and
Newington Industrial track last underwent a Sperry rail test in August 2013.

During the week of April 28, 2014, the regional track safety specialist along with a
railroad safety inspector will conduct a walking inspection of the entire Portsmouth
Branch (10.5 miles), and the Newington Industrial track (3.7 miles). On May 14, 2014,
the FRA Automated Track Inspection Program’s track geometry car will conduct a field
survey of the Portsmouth Branch and the Newington Industrial track.

From Senator Wicker:

QUESTION: Mr. Szabo, there has been a significant increase in the number of rail
accidents that have garnered media attention. I realize that a number of investigations are
ongoing but have there been any overarching trends in the causes of these accidents?
Also, what, if any, would the impact be of some of the legislative proposals before us
today and those currently being considered by the Federal Railroad Administration?
Proposals such as Positive Train Control and mandatory two man train crews?

Mr. Szabo’s Response: Media attention is a poor metric for determining overarching
trends in rail safety. FRA certainly understands the media focus on incidents involving
passenger trains or the transportation of crude oil by rail, given their potential to directly
affect the general public. With that said, FRA routinely generates analysis of overarching
trends in rail safety, and those trends indicate that rail continues to grow safer as a mode
of transportation.

Growing safer does not mean, however, that there is not room for continuous safety
improvement. FRA depends on its analysis of trends in rail safety to identify where
improvements can best be made. FRA continues to work to address the leading cause of
deaths related to railroad operations, which is trespassing on railroad property; and the
second-leading cause of deaths related to railroad operations, which is highway-rail grade



crossing incidents. Together, trespassing and grade crossing accidents account for more
than 90 percent of all rail-related deaths. With respect to train accidents (i.e., rail
equipment accidents/incidents that result in damage to railroad property in excess of the
dollar reporting threshold and excluding highway-rail grade crossing accidents to avoid
double-counting; e.g., derailments and train-to-train collisions), which have decreased by
48 percent in the last 10 years, the most common causes are human factors and track
issues. FRA continues to work to address these issues. PTC systems will serve to
prevent and reduce the risk of human factors train accidents and incidents. FRA is
currently considering the safety effects of mandatory two person crews on certain trains.
Meanwhile, FRA is conducting research on the detection of track defects and improving
the Automated Track Inspection Program.

With respect to pending and potential legislative proposals, however, it would be
inappropriate to comment on them in this forum. If you were to request a letter
expressing the views of the Executive Branch on such legislation, FRA would gladly
provide input.

From Senator Hoeven:

QUESTION: The Federal Railroad Administration cites track and infrastructure failure
as the second leading cause of train derailments in the United States. The incorrect
interaction between moving vehicles and the track is a common cause of derailments.
What research has your administration conducted to develop track inspection
technologies, and what work are you doing to develop the next generation of rail defect
prevention?

Mr. Szabo’s Response: FRA has conducted research and developed several new track
inspection technologies including the following:
a. Gage Restraining Measurement System: a train-based system to assess the
performance of track components such as crossties and rail fasteners;
b. Portable Track Loading Fixture: a handheld device to assess the performance of
rail fasteners;
c. Joint Bar Inspection System: a machine-vision system to detect rail joint bar
defects and failures;
d. Portable Ride Quality Measurement System: to identify locations of poor track
quality;
e. Autonomous Track Geometry Measurement System: an unmanned and cost
effective way of assessing track quality over large rail networks;
f.  Ground Penetrating Radar: a system to detect poor track support conditions such
as foul ballast and waterlogged foundation; and
g. Rail Defect Inspection Systems.

We have developed a rail defect measurement system that does not require contact with
the rail. Compared to conventional systems, it can operate at higher speeds and is not
adversely affected by rail surface condition.



Another rail defect inspection system we are developing will accurately measure the size
of defects so the appropriate corrective action can be taken. The system uses the
computed tomography (CT) scan technology used in the medical field.

e QUESTION: In addition, how will the focus of research conducted through the
Automated Track Inspection Program (ATIP) evolve to develop technical solutions to
types of derailments we have seen of late?

Mr. Szabo’s Response: Currently, FRA’s Automated Track Inspection Program
monitors track geometry by periodically collecting track data to confirm that the track
conforms to certain requirements of the FRA Track Safety Standards. The vision for the
future is to use Autonomous Track Geometry Measurement Systems (ATGMS) to survey
more mileage at lower costs. In addition to determining defective conditions, the
increased coverage would allow track trending analysis; then, a manned vehicle with the
inspection systems described above could be scheduled to fully assess the track
conditions. The information from ATGMS will be used for planning walking inspections
and manned car inspections. The comprehensive information collected by the manned
cars will be used by researchers to better understand the track behavior and, when
warranted, will provide more guidelines to promote safety.

Attachment: “State Rail Safety Programs”
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Committee on Transportation and Infrastructure
Subcommittee on Highways and Transit
Hearing on ""Oversight of the U.S. Department of Transportation's Implementation of
MAP-21 and Fiscal Year 2015 Budget Request for Surface Transportation™
March 12, 2014
Questions for the Record for Gregory G. Nadeau

Questions from Chairman Tom Petri:

1. For many highway projects, navigating the NEPA process is only the first step in the
federal regulatory process. Often, a project sponsor will need a permit from a federal
resource agency before construction can begin. These permitting requirements often
take multiple years to complete, after the NEPA process is finished. The President's
budget request recognized how problematic this is, and recommended the creation of
an interagency permitting improvement center to streamline and reform the
permitting and review process.

. Why is this important, and what more can be done, by Congress and
by your office, to improve coordination between Federal Highway
Administration (FHWA) and the permitting agencies to cut back on this
duplication of time and effort?

As you point out, project construction often cannot begin until applicable
permits are obtained, so additional time related to obtaining permits is
required before project implementation can begin and the transportation
benefits associated with the project can be achieved sooner. FHWA continues
to expedite projects by improving interagency coordination via agreements,
such as programmatic agreements supported by FHWA’s Every Day Counts
(EDC) initiative, and by participating in interagency project teams and
committees, such as the Federal Infrastructure Permitting Improvement
Steering Committee, the Transportation Rapid Response Team, and the Unified
Federal Review for disaster recovery projects. Specific examples of improved
coordination coming out of these efforts include the development of a
Memorandum of Agreement between FHWA and the U.S. Coast Guard, and
updates to the existing guidance on Environmental Review and U.S Army
Corps of Engineers Section 404 permits.

2. FHWA's regulations governing categorical exclusions (CEs) include two lists-a"(c)
list"for projects that almost never involve significant impacts to the environment
and a "(d) list" for projects that may need additional documentation before moving
forward. The Committee, however, has received reports from numerous state
departments of transportation and metropolitan planning organizations expressing
concern over FHWA's review for CEs. For example, one report indicated that for the
construction of a pedestrian walkway-a"(c) list" activity under 23 CFR



771.117(c)(3)-FHWA required a noise study and 1,000 pages of documentation
before the project was allowed to move to construction.

» Do you agree that this type of delay and paperwork is contrary to the intent of
NEPA's CE process?

FHWA strives to ensure the CE process can be concluded as efficiently as
possible. Our experience indicates that CEs are generally completed in 6 months
or less, and many are completed in just a few days. Most are undertaken by State
departments of transportation under programmatic CE agreements. In some
instances, additional time may be required to screen for potential environmental
impacts to determine if a CE is appropriate. In addition, the CE process does not
eliminate the need to address potentially controversial issues and to comply with
other statutory and regulatory environmental permitting requirements such as
Clean Water Act Permitting and Endangered Species Act compliance.

» What will you do to ensure that "(c) list" projects in the future will not
be subjected to this type of delay?

The FHWA rulemaking to implement section 1318 of MAP-21 will
address “(c) list” CEs and provide guidance on the use and application
of CEs. In particular, the rulemaking will address CE programmatic
agreements that can provide for more national consistency in
implementation. Other means of reducing delay are to ensure that other
requirements are met as concurrently as possible. The additional time
to meet those requirements has the effect of placing the CE on hold.
However, when the requirements are successfully met, the process
allows the use of the CE rather than expending the resources, including
time, to conduct an environmental assessment or environmental impact
statement.

Additionally, through EDC, we continue to work with our partners to
accelerate environmental review and permitting requirements, including
expanding use of programmatic agreements. Our efforts are focused on
improving the quality, effectiveness, and timeliness of preparing the
environmental documents necessary to meet all our environmental
permitting and review responsibilities. Importantly, our State and local
partners are demonstrating that we can do so while enhancing positive
and sustainable environmental outcomes.

3. Section 1318 of MAP-21 required U.S. Department of Transportation (U.S. DOT) to
survey the states and propose new CEs. | know that U.S. DOT has completed the
survey and released a proposed rule in September, but the comment period has been
closed for approximately 4 months. When will the final rule be issued?



FHWA met the deadlines for the required survey. We are currently drafting the
final rule and considering the many comments received on several aspects
covered by this rule.

Question from Rep. Sam Graves:

1. Asstates continue to struggle with tight transportation budgets and the high costs of
maintenance, are there tools or reforms ready to be implemented that could play a role
in reducing project costs, like the use of life-cycle cost analysis, alternative design, or
alternative bid? If they are not ready to be implemented nationwide, what barriers
remain in the way of broader adoption?

Yes, in fact, FHWA is promoting or advancing several initiatives, such as alternative
technical concepts and life-cycle cost analysis tools, aimed at reducing overall project
costs.

In 2010, FHWA launched the Every Day Counts (EDC) initiative to expedite project
delivery and to address the challenges presented by restricted public sector budgets.
EDC encourages and supports State and local agencies in getting selected proven
innovations into widespread use. Under EDC, FHWA has promoted innovative
contracting methods, such as Design-Build, Construction Manager/General Contractor
(CM/GC), and Alternative Technical Concepts, which often result in faster project
delivery and reduced construction costs. While the use of each of these innovative
contracting methods has increased, several States are not able to utilize these methods
due to lack of authority under State or local law or regulation. Through EDC, we have
also promoted other innovations aimed at expediting construction and reducing costs,
such as Accelerated Bridge Construction, Intelligent Compaction, and 3D Engineered
Models.

In addition, FHWA issued a technical advisory in the fall of 2012 that called for
Alternative Bidding for pavement type selection. This advisory has been instrumental in
allowing States to increase the number of potential bidders on a project, as well as the
final pavement type selection.

With respect to life cycle cost analysis, FHWA has, for many years, been advancing
project life cycle cost analysis as an effective decision making practice. Additionally,
FHWA is currently conducting a pilot project with three States (MN, NY, and LA) to
develop initial asset management plans which will serve as models to be studied or serve
as examples by agencies responsible for managing highway infrastructure assets both at
the State or local level. More information on this effort can be found on our webpage
at: http://www.fhwa.dot.gov/asset/tamp/.
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Ouestions from Rep. John Duncan:

1.

MAP-21 included some streamlining provisions. One of them instituted fines for
any agency that misses a deadline as part of the NEPA process. Have any of these
fines been issued? If so, how often or how many?

Each Federal agency of jurisdiction is responsible for rescinding its funds, and the
agency's respective Office of Inspector General is required to report to Congress within
120 days after the end of the fiscal year during which a rescission occurred. FHWA is
unaware of any rescission occurring to date. FHWA and FTA issued joint guidance on
implementing this provision on March 28, 2014, and it is available at
www.fhwa.dot.gov/map21.

In MAP-21, we increased the funding for the TIFIA program from $122 million a
year to approximately $1 billion a year. Have applications for this funding increased?
How much of the total $1.75 billion have gone out in loans?

Prior to MAP-21, the TIFIA Program was vastly oversubscribed, with far more project
sponsors seeking TIFIA credit assistance than TIFIA’s budget authority could

support. Demand for TIFIA assistance has stayed strong since the enactment of MAP-
21. The Department has received 38 Letters of Interest for 39 projects seeking about
$18.5 billion in TIFIA credit assistance to finance approximately $51.5 billion in
infrastructure investment around the United States. The Department has developed a
comprehensive and an efficient process to review requests for TIFIA credit assistance
aimed at ensuring project eligibility and creditworthiness. Out of all submitted Letters
of Interest, many have been approved or are in final approval stages, while others are
undergoing creditworthiness reviews. Since the enactment of MAP-21, the Department
has closed 15 loans and provided over $6 billion in credit assistance, stimulating more
than $21 billion in additional infrastructure investment across the United States.

Questions from Rep. Grace Napolitano:

1.

I would like clarification on the data which FHWA is using to assess bridge
impacts in the ongoing Comprehensive Truck Size and Weight Study. It is my
understanding that FHWA has indicated that the agency will use data on only 400
bridges, approximately 0.1 percent of the more than 600,000 bridges in the National
Bridge Inventory. Is this accurate?

In evaluating the study parameters identified in MAP-21, FHWA has determined that the
most prudent approach that will produce the results required for this study is to employ

the use of a representative sample of bridges and apply detailed structural analysis

methods. This structural analysis entails detailed data analysis and modeling for each
bridge type selected. For this study, we are analyzing more than 500 bridges. These
bridges were selected from the National Bridge Inventory (NBI) based on bridge type,
age, region of the country that they are located in, and other factors. As a point of


http://www.fhwa.dot.gov/map21

reference, as of December 2013, the NBI contains records on 607,751 highway
structures. Of this amount, 155,171 are on the National Highway System (NHS) and/or
the National Truck Network (NN).

In the analysis of the bridges included in the study, FHWA is using traffic volume
information and vehicle classification and vehicle weight data reported annually to
FHWA by the States through the Highway Performance Monitoring System (HPMS) to
understand the “loadings” to which the bridge structures are being subjected.
Additionally, detailed bridge models and data are used in the National Cooperative
Highway Research Program (NCHRP) 12-78 project that produced NCHRP Report 700.
The NCHRP Report 700 included an analysis of 1,500 bridges representing various
material types and configurations using the AASHTOWare™VIRTIS© Model, which is
the model being used to prepare this study. In order to complete the selection of bridges
needed in the study, additional bridge models and data from a few States have been
obtained to ensure a nationally representative set of bridge structures.

| also understand that the Study plans to limit the analysis to bridges located on three
‘highway scenarios” 1) the Interstate system; 2) Primary Arterials; and 3) all other
highways comprising the NHS and/or the National Truck Network. The omission of
local roadway and bridge data will critically affect the Study's bridge analysis, as well
as its pavement, safety and cost analyses. Can you please explain how looking at just
0.1 percent of the bridges from these three categories in the National Bridge
Inventory provides an adequate representative sample for the Study to produce
accurate and credible results?

The vast majority of truck travel occurs on the Interstate System, the National Highway
System, and the National Truck Network—highway systems of Federal interest. The
combination of this and the use of a representative sample of bridges for a detailed
structural analysis are well suited to produce the results required for this study.
However, we understand that trucks do not travel solely on these systems. Trucks use
local roads to access fuel, food, lodging, and terminal locations for loading and
unloading freight. In light of this, FHWA is analyzing a representative set of local roads
to estimate the impacts of various truck weight limits that are being studied, as requested
by Congress.

Is FHWA limiting its sample of bridges in order to complete the study on time? Has
FHWA considered requesting an extension of the timeline to complete the study, in
order to be able to provide Congress with a more reliable, more accurate result?

The approach we have developed to conduct this study takes into account the
requirements of the law and will be based on a complete, objective, technical analysis of
the study areas outlined by Congress, including impacts on bridges. FHWA intends to
deliver the Report to Congress by the deadline specified in MAP-21 and does not
envision requesting an extension at this time.



4. Our Nation is already facing unprecedented deficits and our infrastructure is in dire
need of repairs to its roads and bridges. FHWA estimates that to eliminate the nation's
bridge deficient backlog by 2028, we would need to invest $20.5 billion annually, while
only $12.8 billion is being spent currently. Bigger, heavier trucks produce more roadway
and bridge wear and compromise the infrastructure. How will the Study account for
bridges already suffering stress, including those that are load-posted (weight limited) and
the nearly one-quarter of bridges which are structurally deficient or functionally obsolete,
and the proportion of bridges which may become so in the foreseeable future?

In determining the representative sample of bridges for this study, factors such as bridge
type, age, and region were used. Although load posted, structurally deficient, and
functionally obsolete bridges are not explicitly being considered, there are bridges with
these characteristics that are accounted for within the representative sample. An estimate
of how many bridges may need to be posted, strengthened or replaced is an important
component of this study.

5. Several states currently allow heavier trucks than the Federal limit, and because of
grandfather rights do not have to comply with the Federal bridge formula. In the
study, is FHWA specifically looking at the impacts on bridge condition in states that
have allowed the higher weight truck configurations that are being studied, and
particularly those that violate the Bridge Formula?

FHWA is assessing the impacts that trucks operating under a grandfathered bridge formula
allowance have on bridges. Under Section 32802 of MAP-21, FHWA must assess the
impacts that trucks operating above current Federal truck size and weight limits have on
highway safety, crash rates, pavement and bridge infrastructure, delivery and cost of
effective enforcement activities, and on the operation of other modes. This provision also
requires that a comparative assessment be conducted between trucks operating at or below
current Federal truck size and weight limits versus those that operate above those limits.
Trucks operating under an exemption of Federal limits or under a grandfathered right will
be treated as trucks operating in excess of current Federal limits.
6. Will FHWA evaluate and update its estimates of the increased costs of

infrastructure damage that heavier trucks cause, and their level of underpayment

for such damage?

FHWA will include an evaluation of the infrastructure impacts of vehicles that operate
with size and weight limits in excess of the Federal law and regulations, and the cost and
benefits of the impacts in dollars. Assessments of underpayment or overpayment are not
being performed for the purposes of this study; these types of calculations are performed
within cost allocation studies. Section 32801 of MAP-21 requires that the impacts that
vehicles that operate with size and weight limits in excess of the Federal truck size and
weight limits be identified; the study will include this requirement.

Questions from Rep. Peter DeFazio:




1. Your written testimony described the steps the FHWA was taking to move toward a
performance-based Federal highway program. This includes compilation on the
agency's website of best practices from state and local governments relating to
performance management. What best practices have you identified with respect to the
utilization of project level life-cycle cost analysis as required under the state
performance management provisions contained in MAP-21 8§1106; 23 USC 119(e)
and the bridge and pavement management provisions in MAP-21 §1203; 23 USC
150(c)(3)?

FHWA has several efforts underway that showcase best practices, including those with
respect to project level life-cycle analysis, used by transportation agencies and planning
organizations to effectively manage highway infrastructure condition. Many of these
practices focus on how highway agencies have used sound asset management principles to
make investment decisions to maintain and improve infrastructure assets. Three of these
efforts that are related to the new performance requirements in MAP-21linclude:

Project Life-Cycle Cost Analysis Resources - FHWA has, for many years, been advancing
project life cycle cost analysis as an effective decision making practice. Our transportation
performance management website provides resources available to State and local agencies
to assist them in conducting project level life cycle costs analyses. These resources include
summaries of several State DOT experiences in their application of these techniques to
better inform infrastructure investment decision making. More information on this effort
can be found at: http://www.fhwa.dot.gov/infrastructure/asstmgmt/Icca.cfm.

Transportation Asset Management Plans Pilot Studies - FHWA is currently conducting a
pilot project with three States (MN, NY, LA) to develop initial asset management plans
which will serve as models to be studied or serve as examples by agencies responsible for
managing highway infrastructure assets both at the State or local level. The plans being
developed in each of these three States consider the requirements outlined in 23 U.S.C.
119(e), including network level life cycle costs and risk management analysis. More
information on this effort can be found at:

http://www.fhwa.dot.gov/asset/tamp/.

Transportation Performance Management Noteworthy Practices - FHWA has been
routinely posting noteworthy practices on our transportation performance management
website. These practices showcase what State and local agencies and planning
organizations are doing today to integrate performance into their transportation decision
making process and cover a wide range of topics and applications. More information on
these noteworthy practices can be found at:

http://www.fhwa.dot.gov/tpm/resources/noteworthy.cfm.

2. To what extent have states taken advantage of the higher federal share under section
120(c)(3) of title 23? What do you see as possible impediments to or causes of
reluctance by states to the use of this authority? Could you please offer some
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suggestions for what could be done in the reauthorization of MAP-21 to increase the
use of these innovative practices?

Two States (Georgia and Michigan) have taken advantage of the 5 percent increase in
Federal share for projects under 23 U.S.C. 120(c)(3). Reluctance of States to use this
authority could be due, in part, to the limitation of the 5 percent increase in Federal
share to the National Highway Performance Program (NHPP), Surface Transportation
Program (STP), and Metropolitan Planning Program apportionments. Additionally, the
5 percent increase in Federal share payable on a project does not represent additional
Federal funding, but an authorization for a State to utilize more of its current Federal
dollars on an eligible project to reduce the non-Federal match required by 5 percent.
While the non-Federal match required on an eligible project is reduced by 5 percent, the
pool of Federal funds available to other project is also reduced. The authority provides
additional flexibility to States in terms of financial and program management, but this
flexibility may not be needed if sufficient funding is available for a State or local agency
to cover the required non-Federal share of projects.
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Questions From Chairman Tom Petri:

1.

In December 2012, | sent you a letter regarding household goods (HHG) movers and the
manner in which they were regulated. Specifically, | wanted to emphasize that
SAFETEA-LU specifically exempted from being considered a HHG motor carrier a
carrier that simply transports goods in a container or trailer where the goods are loaded or
unloaded by someone other than the carrier or agent of the carrier. Congress specifically
did not want to regulate these types of container movements under the HHG regulations.

In your timely response, you said that they applicability of the limited service exclusion
(LSE) should be decided on a case by case basis weighing factors such as the relationship
between a container company and the individuals or entity that loads and unloads the
HHG, as well as the agency’s definition of the term “agent” and “broker.” You also
mentioned that the agency anticipates issuing public guidance, which will outline the
agency’s position on the definition of “agent” in more detail.

Please provide the Subcommittee with an update on your plans to issue guidance on the
agency’s definition of “agent.” In addition, do you plan to alter the agency’s definition of
the term “broker” as it applies to HHG broker regulations? Are there any other
anticipated regulatory actions you may be taking that would alter or change the manner in
which the LSE is applied?

FMCSA Response

The Federal Motor Carrier Safety Administration (FMCSA) published a Federal Register
(FR) notice on April 1, 2013 (78 FR 19568), to provide clarity on the LSE for HHG
motor carriers and related registration requirements for brokers. We are providing a copy
of the Federal Register notice with this response. Due to the varied nature of the moving
industry, FMCSA concluded that an individual motor carrier’s eligibility for the LSE will
be based on a case-by-case analysis taking into account the entire relationship between
the motor carrier and the individual that loads or unloads the HHG.

In the FR notice, FMCSA used the commonly accepted definition of the term “agent”
from Black’s Law Dictionary, which defines an “agent” as “one who is authorized to act
for or in place of another; a representative.” The FR notice further quoted the
Restatement Third’s definition of Agency which provides that “[a]gency is the fiduciary
relationship that arises when one person (a ‘principal’) manifests assent to another person
(an “agent’) that the agent shall act on the principal’s behalf and subject to the principal’s
control and the agent manifests assent or otherwise so consents to act.” Ultimately, what



constitutes authority to act for or in place of another will depend upon the details and
circumstances of the parties’ relationship.

FMCSA has concluded that the aforementioned FR notice sufficiently provides the motor
carrier and broker industry with FMCSA’s guidance and interpretation of the
applicability and appropriate use of the LSE.

In reference to the question of whether FMCSA plans to alter the definition of the term
“broker” as it relates to the HHG broker regulations, FMCSA published an updated
broker regulation on November 29, 2010 (75 FR 72987), titled “Brokers of Household
Goods Transportation by Motor Vehicle.” This FR notice specifically defined a
“Household goods broker” as “a person, other than a motor carrier or an employee or
bona fide agent of a motor carrier, that as a principal or agent sells, offers for sale,
negotiates for, or holds itself out by solicitation, advertisement, or otherwise as selling,
providing, or arranging for, transportation of household goods by motor carrier for
compensation.” The Agency subsequently concluded that the published definition is
legally sufficient for future application as it relates to the LSE, and FMCSA has no plans
to change the definition of “Broker” (49 CFR 371.2(a)) or “Household goods broker” (49
CFR 371.103) at this time.

As of today, there are no pending considerations or plans to pursue additional regulatory
actions relating to the LSE.

In February 2014, the Government Accountability Office (GAO) issued a report on
FMCSA'’s Compliance, Safety, Accountability program, better known as CSA A key
component of CSA, the Safety Measurement System (SMS), was found to have serious
flaws with both methodology and data quality. The GAO found that motor carrier
violations, that FMCSA uses to calculate SMS scores, are not violated often enough to
strongly associate them with future crash risk. In addition, most motor carriers lack
sufficient safety performance data to ensure that FMCSA can reliably compare them to
other motor carriers. The SMS scores are being used by the public and businesses to
make safety-based decisions in the marketplace. If these scores are not reflective of a
motor carrier’s true crash risk, they may be doing more harm than good.

e In light of these limitations, what action does FMCSA plan to take in order to correct
the issues with program?
e Has FMCSA publically responded to GAO’s recommendations?

FMCSA Response:

FMCSA has significant concerns and unresolved disputes regarding GAQO’s findings and
proposed metrics, and we provided this information to the GAO in our response to the
report on April 4. GAO’s illustrative methodology does not provide a data driven
alternative to the prioritization of enforcement resources, and if implemented, would
leave approximately 90 percent of the industry unregulated. A copy of our response to
GAO is attached and provides several examples of our concerns with that alternative.




FMCSA'’s approach is to identify carriers with the highest risk of crashes and to intervene
before a crash occurs. FMCSA and independent analysis by organizations such as the
American Transportation Research Institute clearly show that SMS is reliable for its
stated purpose — proactive resource prioritization. For example, on February 5, 2014,
FMCSA and the Volpe Center released a peer reviewed study of the effectiveness of the
SMS. The study concluded that:

e The carrier population identified by FMCSA as “High Risk” has more than twice the
national average crash rate.
e SMS is prioritizing carriers with higher crash rates (79% higher) than active carriers
not prioritized.
e FMCSA is more selective and effective when prioritizing smaller carriers.
0] Only 12% of small carriers are prioritized
o] Crash rates are 137% higher than those not prioritized
e SMS is optimizing resources and oversight with more stringent intervention
thresholds for BASICs with the strongest correlation to crash risk.

FMCSA is continuously working to identify and evaluate changes that may improve
CSA, SMS, and the identification of high-risk motor carriers. Several continuous
improvement initiatives are currently underway including: enhancements to SMS
display, a revised policy on adjudicated citations, and an assessment of CSA
prioritization and intervention processes to ensure the program’s continued effectiveness
and efficiency. As part of our efforts, FMCSA will continue to evaluate and consider
GAOQ’s recommendations and suggestions, as appropriate. The Agency has been engaged
in and remains committed to a collaborative, transparent, data-driven, and research-based
process for changes to SMS.

On March 11, 2014, FMCSA submitted the report required by section 33014 of MAP-21
on the implementation of the hazardous materials safety permit (HMSP) program.
Subsection (b) of section 33014 requires FMCSA to initiate a rulemaking that makes any
necessary improvements to the HMSP program by October 1, 2014, or publish in the
Federal Register the Secretary’s justification for why a rulemaking is not necessary.

e Will FMCSA initiate a rulemaking, which will implement the recommended
improvements in the report before or on October 1, 2014?

e The report states that implementing an enhanced HMSP program is contingent
upon other FMCSA priorities, what are those priorities?

e What improvements to the HMSP program can be made within FMCSA'’s
existing authorities to provide relief to HMSP holders prior to initiating a
rulemaking? If such improvements can be done with current FMCSA statutory
authority, when does FMCSA anticipate implementing these interim
improvements?

FMCSA Response:




At this time, FMCSA is exploring options for implementing the recommendations for
improving the HMSP program that will not require rulemaking. The Agency does not
have the resources to promulgate a rule on this topic prior to October 1, 2014. However,
in accordance with congressional direction, the Agency is currently developing a plan to
implement the recommendations, focusing on the process of identifying those elements
that can be achieved without a resource-intensive rulemaking during FY 2015. The
Agency is developing a comprehensive implementation plan for the recommendations
relating to the incorporation of current performance data as the primary means of
monitoring carriers that have an HMSP once the permit is granted, rather than the current
out-of-service rate checks during the renewal period. The full implementation plan and
timeline will be submitted to Congress this summer.

In the fiscal year 2015 budget request, the President proposed consolidation of a number
of existing programs and grants that would reduce the administrative burdens on our state
partners. These program consolidations and grant streamlining would help states focus
more resources into reducing crashes and fatalities involving motor carriers. Which
programs or grants do you recommend consolidating?

FMCSA Response:

The Motor Carrier Safety Assistance Program (MCSAP) would be revised to include
both the New Entrant and the Border Enforcement grant programs as a part of the
MCSAP formula grant program. Separate funding would no longer be issued for these
programs. Instead, the basic and incentive calculations would be adjusted to include
factors for each State based the States’ previous new entrant and border enforcement
programs. If a border State did not include border enforcement efforts in its annual plan,
funding would be adjusted accordingly. Additionally, this formula grant would include
the Performance and Registration Information Systems Management program. The
Safety Data Improvement Program would be discontinued and those activities would be
eligible as a component of the High Priority grant program.

Restructuring the MCSAP program to include these additional activities means that
States would no longer be required to prepare and submit multiple applications for
closely related commercial motor vehicle safety activities. Further, it would reduce the
burden on the States for post-award grant management and would eliminate the need for
multiple submissions of required documents and reports (e.g., grant agreements,
amendments, vouchers for reimbursement, and quarterly performance and financial
reports). FMCSA'’s experience has shown that State inspectors and other safety officials
routinely perform activities under the MCSAP, New Entrant, and Border Enforcement
programs in a single work day. Currently, the States have to closely monitor safety
officials’ time and allocate costs among multiple grant programs for reimbursement
purposes. Combining the grant programs will reduce the amount of time and resources
necessary for the State to voucher for reimbursement. Additionally, by reducing the
number of active grants for each State, FMCSA can devote more of its grant management
resources to effectiveness analysis and program improvement rather than to
administrative tasks.



Questions From Rep. Sam Graves:

1: FMCSA is currently conducting a study on the minimum insurance requirements for
trucking companies. It is my understanding that industry data shows approximately 99
percent of all truck accident settlements are under the current minimum insurance
requirement. Given that information, it seems that the current standards are appropriate.
Please provide an update on the status of this report and any details on the
recommendations contained within it.

FMCSA Response:

Section 32104 of MAP-21 directed the Secretary to issue a report on the appropriateness
of the current minimum financial responsibility requirements for motor carriers of
property and passengers and the current bond and insurance requirements for freight
forwarders and brokers. The due date was April 1, 2013, and every 4 years after. The
report to Congress is in Departmental clearance, and FMCSA expects it to be transmitted
to Congress by the end of April 2014.
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Questions from Rep. John Garamendi:

1. Do you agree that well planned transit-oriented development (TOD) provides an excellent
opportunity for communities to maximize the return on investments in our transit system, from
increased ridership to reduced congestion?

2. TOD helps communities think about how their collective transportation system can address
both their transportation challenges as well as realize the economic development that comes
from building a transit system. Would you agree?

FTA Response to Questions 1 and 2: The benefits of transit-oriented development
(TOD) have been studied thoroughly by the National Academy of Sciences’ Transit
Cooperative Research Program and many others. FTA agrees with the findings that TOD
projects offer the potential to boost transit ridership, increase walking and bicycling
activity, mitigate auto-oriented sprawl, reduce greenhouse gas emissions, support climate
adaptation, accommodate economic growth and revitalization, and create interesting
neighborhoods for work and living.

3. As the Federal Transit Administration continues to work on implementing MAP-21, it is
critical for communities to be given access to the TOD pilot program included in legislation to
help them improve planning around transit stations that lead to bigger returns for our transit
investments. Administrator Rogoff said before the Senate Banking Committee that the notice of
funding availability will be released this spring. Can you give me a more precise estimate of its
release date?

FTA Response to Question 3: FTA is working to implement the many new provisions of
MAP-21, including the TOD Pilot Program. There is currently a total of $20 million
available to distribute under the program from FY 2013 and FY 2014 appropriations.
FTA expects to publish a Notice of Funding Availability in the Federal Register this
spring, possibly by late May 2014.
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Question from Chairman Bill Shuster:

1. NHTSA has unfulfilled 2007 legislative requirements to produce and implement the Tire Fuel
Efficiency Consumer Information Program (TFECIP). Despite publishing a proposed final
rule in 2010, soliciting and analyzing comments and taking years to conclude work, the
agency has failed to finalize the tire labeling requirement. Providing consumers of both
commercial and personal use replacement tires with performance and potentially cost saving
information is not only required by law, it would also drive more consumer choice and not be
prescriptive or costly to implement and enforce. Why has NHTSA failed to complete this rule
and what is the expected timeframe for doing so?

NHTSA published a final rule in 2010 establishing test methods that would be used for the
new consumer information program. However, in order to provide NHTSA with the time
needed to conduct additional consumer testing and resolve important issues raised by public
comments on the proposal, the 2010 final rule did not specify the content or requirements of
the consumer information and education portions. The agency has conducted additional
consumer research and is in the process of drafting a supplemental notice of proposed
rulemaking (SNPRM). NHTSA is working expeditiously to complete this rule.

Question from Chairman Tom Petri:

1. Can you please provide the Subcommittee with an update on NHTSA's progress with the
Class 7 and 8 commercial motor vehicle speed limiter rulemaking, which NHTSA initiated in
20107

In response to a petition from the American Trucking Associations to initiate rulemaking to
require manufacturers to limit the speed of heavy vehicles, NHTSA published a notice on
January 3, 2011, granting the petition and announcing that the agency would initiate the
rulemaking process with a notice of proposed rulemaking. Because this rulemaking would
apply to many commercial vehicles that are regulated by the Federal Motor Carrier Safety
Administration (FMCSA), NHTSA and FMCSA decided that the most effective approach to
improve roadway safety would be to issue a joint rulemaking proposal that will include both
a Federal motor vehicle safety standard and a Federal motor carrier safety regulation.
Although developing a joint rulemaking has required additional time and coordination, we
expect to issue this proposal this year.



Questions from Rep. John Duncan:

1.

In your testimony, you stated that, “motorcycle rider fatalities increased for the third
consecutive year (7.1 percent increase over 2011). Ten times as many riders died not
wearing a helmet in states without a universal helmet law than in states with such laws.” In
your opinion, what do you think caused this increase and do you have any recommendations
on how we could reduce motorcycle fatalities?

Motorcycle safety is a continuing concern for NHTSA, and the general trend of increasing
motorcycle fatalities over the past decade is particularly troubling. According to preliminary
data from our Fatality Analysis Reporting System, from 2002 to 2012 motorcyclist fatalities
increased by 51 percent. Motorcyclists experience higher safety risks than other motorists
and are at a greater risk when a crash occurs. Less than one percent of motor vehicle crashes
result in a fatality, but five percent of motorcycle crashes result in a fatality. While
motorcyclists account for a small percentage of all registered vehicles (3%) and vehicle miles
travelled (0.6%), they account for 14 percent of total traffic fatalities. In terms of vehicle
miles traveled, motorcyclists are about thirty times more likely to die in a crash than
passenger car occupants, and five times more likely to be injured.

At no other point in history have there been as many registered motorcycles on America’s
roadways. Between 2001 and 2012, motorcycle registrations increased 72%, and now
number well over 8.4 million. Fatalities are likely to continue as the economy improves and
more motorists turn to motorcycles as a more fuel-efficient option (gasoline prices are one
key driver of motorcycle usage).

Of particular note is the risk faced by older motorcyclists. The 40 and older age group made
up 56 percent of motorcycle fatalities in 2011 as compared to 44 percent in 2002. In 2011,
the average age of motorcycle riders killed in crashes was 42 years.

The agency is committed to improving motorcycle safety, including efforts to prevent
crashes as well as efforts to reduce injuries when crashes occur. NHTSA has long been
active in research and the development of programs and strategies to improve motorcycle
safety. NHTSA provides educational materials and offers a range of training resources to
assist States with their motorcyclist safety programs. NHTSA also conducts research on
issues such as motorcycle crash causation and the effectiveness of motorcycle safety
countermeasures.

According to the National Occupant Protection Use Survey, use of DOT-compliant
motorcycle helmets decreased to 60 percent in 2012 from 66 percent in 2011. Evaluations of
available countermeasures repeatedly confirm that the single most effective strategy to
reduce motorcycle fatalities is by increasing the use of motorcycle helmets meeting the
requirements set by Federal Motor Vehicle Safety Standard (FMVSS) No. 218. Our analyses
indicate that helmets complying with these safety standards reduce the probability of death
by 37 percent for motorcycle operators and 41 percent for motorcycle passengers. No other
safety countermeasure offers this level of effectiveness for reducing motorcyclist deaths.



While only 19 States currently mandate helmet usage for all riders, NHTSA remains
committed to finding ways to encourage riders to wear DOT-compliant helmets. Helmet use
continues to be significantly higher in States that require all motorcyclists to be helmeted
than in other States. NHTSA is currently supporting a pilot project in Florida (a non-
universal helmet law state) to develop strategies to encourage voluntary helmet use among
riders. Improved labeling on helmets, required by NHTSA in a 2011 rulemaking, will also
help reduce the proliferation of non-compliant “novelty” helmets that provide no safety
benefit in a crash.

Vehicle-to-Vehicle (V2V) communication technologies also offer a potential way to improve
motorcycle safety. V2V communications is the dynamic wireless exchange of generic safety
data between nearby vehicles that offers the opportunity for significant safety improvements.
By exchanging vehicle-based data regarding position, speed, and location, V2V
communications enable a vehicle to have a 360° awareness of the position of other vehicles
on the road. V2V applications calculate the risk posed by nearby vehicles and provide driver
advisories or warnings to help enable drivers to take pre-emptive actions to avoid and
mitigate crashes. If motorcycles were equipped with V2V communication technologies,
they would be more conspicuous to drivers of other vehicles equipped with similar
technologies. V2V technology could help prevent some crashes involving motorcycles by
helping other vehicles sense an impending collision and issuing a crash warning.

Motorcycle safety is a top priority for NHTSA, and the agency plans to continue to its efforts
to reduce deaths and injuries in motorcycle crashes.
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Question from Ranking Member Norton:

Mr. Rogoff, this Committee has long been interested in ensuring that there is a level playing field
for small business enterprises owned by women or minorities to compete for Department of
Transportation contracts. To this end, Congress has statutorily authorized the U.S. Department
of Transportation’s Disadvantaged Business Enterprises program in every surface transportation
bill since the Surface Transportation Assistance Act of 1982. The purpose of these provisions
was to remedy past and current discrimination against minority and women-owned small
businesses, and to ensure that they are provided equal opportunity to compete for DOT-assisted
highways and public transportation projects. Please submit any information and evidence the
Department has complied showing that race or gender discrimination continues to affect the
highway and transit construction industry and related businesses?

A. Over the past several decades, the Department of Transportation and other federal
agencies have submitted similar disparity and other studies to Congress on which
Congress has relied in part to find that there is a compelling need to authorize the
Department of Transportation to create and to maintain its Disadvantaged Business
Enterprise (DBE) Program. Unfortunately, as demonstrated by numerous more recent
studies and data, including those attached, although significant progress has occurred due
to the enactment of the DBE program, discrimination remains a significant barrier for
minority- and women-owned businesses seeking to do business in highway and transit-
related markets.



Index

A. Disparity Studies

Alabama

City of Birmingham: Disparity Study Report, Prepared by Pendleton, Friedberg, Wilson
& Hennessey, P.C. for the City of Birmingham, Alabama (2007)

Alaska

Alaska Disadvantaged Business Enterprise Study — Availability and Disparity, Prepared
by D. Wilson Consulting Group, LLC for the Alaska Department of Transportation and
Public Facilities (2008)

Arizona

Availability Analysis and Disparity Study for the Arizona Department of Transportation:
Final Report, Prepared by MGT of America for the Arizona Department of
Transportation (2009)

A Comprehensive Study of the Pima County MWBE Program, Prepared by D. Wilson
Consulting Group, LLC for the Pima County Procurement Department (2008)

A Comprehensive Disparity Study of the City of Tucson MWBE Program, Prepared by D.
Wilson Consulting Group, LLC for the Pima County Procurement Department (2008)

The City of Phoenix Minority-, Women-Owned, and Small Business Enterprise Program
Update Study, Prepared by MGT of America, Inc. for the City of Phoenix (2005)

California

Metro Disparity Study Final Report, Prepared by the BBC Research & Consulting for the
Los Angeles County Metropolitan Transportation Authority (2010)

OCTA Disparity Study Final Report, Prepared by BBC Research & Consulting for the
Orange County Transportation Authority (2010)

SANDAG Disparity Study Final Report, Prepared by BBC Research & Consulting for
the San Diego Association of Governments (2010)

San Diego County Regional Airport Authority Disparity Authority, Prepared by BBC
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District (2009)

Metrolink Disparity Study Draft Report, Prepared by BBC Research & Consulting for the
Southern California Regional Rail Authority (2009)

Measuring Minority- and Woman-Owned Construction and Professional Service Firm
Availability and Utilization, Prepared by CRA International for the San Mateo County
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Prepared by BBC Research & Consulting for the California Department of
Transportation (2007)

Measuring Minority- and Woman-Owned Construction and Professional Service Firm
Availability and Utilization, Prepared by CRA International for the Santa Clara Valley
Transportation Authority (2007)

Alameda County Availability Study, Prepared by Mason Tillman Associates, Ltd. for
County of Alameda (2004)

Colorado

Colorado Department of Transportation Statewide Transportation Disparity Study,
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America, Inc., for the Minnesota Department of Transportation (2010)
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Corporation for the City of Philadelphia (2011)

City of Philadelphia, Fiscal Year 2009 Annual Disparity Study, Prepared by Econosult
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A Historically Underutilized Business Disparity Study of State Contracting 2009 Final
Report, Prepared by MGT of America, Inc. for the State of Texas (2010)
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A Procurement Disparity Study of the Commonwealth of Virginia, Prepared by MGT of
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QUESTIONS FOR THE RECORD
For the Honorable David J. Friedman, Acting Administrator
National Highway Traffic Safety Administration

April 1, 2014 Hearing on
"The GM lIgnition Switch Recall: Why Did It Take So Long?"*

Committee on Energy and Commerce
Subcommittee on Oversight and Investigations

Questions from the Honorable Tim Murphy:

1.

In April 2009, NHTSA conducted a Special Crash Investigation (SCI) of a fatal accident
in Pennsylvania involving a Cobalt. In that crash, the airbags failed to deploy and the
vehicle was found in the accessory position. Unlike previous crashes investigated by SCI,
this accident did not involve an off-road incident.

a.

In light of previous Special Crash reports [sic] had also noted the ignition was in
““accessory’” and the airbags failed to deploy - and the 2007 proposal to open an
investigation that NHTSA ultimately rejected- did NHTSA do anything to follow-
up on this SCI investigation? Did it request any information from GM?

NHTSA is currently conducting an internal due diligence review with the Office
of the Secretary of Transportation. Based on those efforts to date, the SCI report
was reviewed by the NHTSA Office of Defects Investigation (ODI), but our
review has found no documentation of further follow up of the SCI report. The
absence of additional documentation in the SCI files was expected because SCI’s
routine procedure to assure cooperation with crash victims and witnesses is not to
retain any records related to an investigation following publication of a final
report. Our review has also found no record that NHTSA spoke with or contacted
GM regarding the 2009 Pennsylvania crash.

Can you confirm today that this report was shared with the Office of Defects
Investigation?

Yes. The SCI report was reviewed in 2010 by ODI staff.

Did NHTSA reach a conclusion as to why the airbags failed to deploy in this
tragic accident? If not, why not?

As indicated above, NHTSA is currently conducting an internal due diligence
review with the Office of the Secretary of Transportation. NHTSA’s review has
found no records indicating that a conclusion beyond that expressed in the SCI
report was reached by either SCI or ODI.



NHTSA continually seeks new ways to improve our processes. As noted above,
we are reviewing the events leading up to this recall to see if there are areas that
can be improved. As part of that effort we are considering ways to improve the
use of crash investigations in identifying defects.

d. Was this accident included in early warning report data provided by GM?

GM did not include the crash in their early warning reporting data. GM is
required to report a “claim” or a “notice” of a death or injury. A claim is defined
at 49 C.F.R. Part 579.4 as *“a written request or written demand for relief ...
related to a motor vehicle crash ...” A notice is defined as “a document, other
than a media article, that does not include a demand for relief, and that a
manufacturer receives from a person other than NHTSA.” Not every crash results
in a claim against, or notice to, a manufacturer. While GM often reports death
and injury incidents beyond the minimum requirement, in this case it did not.

e. Ifnot, did NHTSA inquire why it was not included in GM's early warning report
data?

There is no record of NHTSA asking GM about this issue prior to 2014.
Reportable death and injury incidents are claims against, or notices to, a
manufacturer stemming from an injury or a death. Not every crash results in a
claim against, or notice to a manufacturer. EWR death and injury claims are not
and were never intended to represent a census of all severe incidents occurring on
the road.

2. Did NHTSA ever ask GM to provide any follow-up information about the crashes studied
in the Special Crash Investigations?

NHTSA asked for more information on the Maryland and Wisconsin SCI crashes via a
death and injury request letter after those crashes were reported in GM’s early warning
reporting submissions.

3. When considering a possible investigation in 2007- did NHTSA ask GM for its service
information so it knew how its airbags worked?

We have not identified any formal or written requests for information submitted to GM in
connection with the 2007 evaluation of the Cobalt and lon vehicles. However, as the
committee is already aware, there were informal discussions between NHTSA and GM’s
safety office staff in early 2007 concerning the air bag system performance in the
Maryland crash. Knowledge of these discussions was provided by staff and former staff
recalling information from seven years ago. It appears that during those discussions GM
responded to NHTSA'’s concerns that there was an air bag system performance problem
by stating instead that they did not see any indications that the air bag system performed
improperly. Despite GM’s position on this matter, the issue was referred to an ODI panel
to consider whether or not to open an investigation.



We have no indication that NHTSA sought the service information from GM in 2007.
However, we have since reviewed the service information for the Cobalt and it warns
those servicing the vehicles not to attempt to service the air bags for up to 60 seconds
after de-powering the vehicle because of the hazard of the bags possibly deploying.
Information available to emergency responders concerning these vehicles contained a
similar warning. This information is consistent with NHTSA’s understanding, at the
time, of how the reserve power would have been present to ensure air bag deployment
even after loss of engine power. However, if NHTSA had suspected that the ignition
switch position could play a role in air bag deployment, we would not have relied on
service information. To understand the details of how an air bag system worked, we
would speak with the design engineers and obtain their perspective and input.

. Was NHTSA aware of GM's 2005 and 2006 Technical Service Bulletins related to ““low

ignition key cylinder torque/effort?”

a. Atthe time, did the agency take any steps to review the underlying problem and
GM's proposed solution?

Manufacturers must provide NHTSA with all technical service bulletins, and
NHTSA reviews all that it receives for safety issues. GM’s 2005 and 2006
technical service bulletins about the ignition switch did not contain information
about a link between switch position and air bag deployment. NHTSA is
currently conducting an internal due diligence review with the Office of the
Secretary of Transportation. We have not uncovered any evidence in NHTSA’s
records suggesting that NHTSA followed up with GM or conducted any activity
regarding these bulletins.

b. On its own, does NHTSA consider a low torque ignition switch to be a safety
defect?

Yes. The answer to this question differs from what it would have been in 2007, at
which time NHTSA did not have an understanding or notification of the effect of
ignition switch position on air bag deployment in some vehicles. In 2007, a low
detent torque ignition switch condition leading to stalls was viewed as a vehicle
stall consequence (occurring coincident with external vehicle disturbance) with
immediate restart capability, which would have been deemed as a lower hazard
level stall (as opposed to a stalling hazard where restart was not possible,
especially in those situations where the stalled/stopped vehicle would be in
proximity to other vehicles moving at high speed). These and other stall-related
concerns were pursued by NHTSA, leading to 42 stalling investigations resulting
in 31 recalls involving 5.1 million vehicles from 2004 through 2013.

c. Is NHTSA aware of any accidents that were caused by inadvertent key rotation in
GM vehicles?



With regard to those crashes NHTSA has investigated involving GM vehicles, we
are not aware of any where the defect ignition switch caused the accident (as
opposed to being the likely cause of air bag non-deployment). We are aware that,
at least since the 2014 recall, some have alleged that crashes may have been
caused by that condition due to its effects on steering or braking. Of course, the
recalls that are underway will remedy the condition so that, whether the concern is
air bag non-deployment or a possible reduction in braking or steering capability,
the recall should address the concern.

As of March 7, 2014, NHTSA found in its database 317 complaints with stalling
related keywords in the summary description for Model Years 2003 to 2007
vehicles recalled under NHTSA Recall 14V-047 (lon, Cobalt, HHR, etc.). In
those 317 complaints, eight are marked for a crash. None of the 8 crash
complaints cite or allege that the ignition switch was the cause of, or related to the
stall. Further, one of the eight crash complaints does not involve a stall; three
appear to be a generic engine system problem as the cause of the stall; and four
are ambiguous as to the cause of the stall.

In NHTSA's opinion, is this an airbag recall or an ignition switch recall?

GM’s recalls are for defects in the ignition switch and ignition cylinder, but the
hazard identified by GM for those defects is air bag non-deployment. Of course,
the recalls that are underway will remedy the condition so that, whether the
concern is air bag non-deployment or any other condition resulting from an
inadvertent key off condition, the recall should address the concern.

5. Ingeneral, how frequently does NHTSA request additional information from
manufacturers based on death and injury reports?

a.

Is this information effective? If so, how? If not, why not?

NHTSA receives about 1,500 death and injury reports each quarter from
manufacturers, and NHTSA requests additional information on about 150 per
quarter. Yes, this information is helpful and, in some cases, provides NHTSA
with an additional facet of information to analyze in combination with all other
data sources to make a judgment about the possibility of a safety defect.

6. Since 2001, how many investigations has NHTSA conducted involving non-deployment of
airbags in frontal impact crashes? Please provide details of these investigations
including but not limited to the vehicles involved, the timing and outcome of the
investigation.

a.

In that same time period, how many investigations has NHTSA conducted
involving unwanted deployment of airbags? Please provide details of these
investigations including but not limited to the vehicles involved, the timing and
outcome of the investigation.



Since 2001, NHTSA has conducted 21 investigations involving non-deployment
of a frontal air bag and 16 investigations involving inadvertent deployment of a
frontal air bag. The following tables provide investigation numbers and whether
the investigation resulted in a recall.

Frontal Air Bag Non-
deployment Investigations
(2001-2013)

Frontal Air Bag
Inadvertent Deployment
Investigations (2001-2013)

Investigation | Investigation Investigation | Investigation

Number Resulted in Number Resulted in
Recall(s)? Recall(s)?

SQ01-015 PE01-018

EA02-009 EA02-008 Yes

EA02-010 PE02-010

EA02-020 Yes PE02-026

PE02-022 RQ02-004

PE02-038 PE04-076

EA03-010 PE08-017

EA03-020 PE09-046

PE03-002 EA10-001

EA04-013 Yes PE11-035

PE04-053 Yes EA12-001 Yes

RQ04-001 PE12-023

PE05-061 PE13-020 Yes

EA06-003 Yes RQ13-002

PEQ7-045 PE01-018 Yes

EA08-001 Yes EA02-008 Yes

EA08-012 Yes

EAQ09-017 Yes

PEQ09-034

RQ09-003 Yes

PE11-019 Yes

The investigation files are available via NHTSA’s website at: http://www-
odi.nhtsa.dot.gov/owners/SearchSafetylssues. Select “ID Number” and check
“Investigations.” Enter associated investigation number in the box and press
LLG0.1’



http://www-odi.nhtsa.dot.gov/owners/SearchSafetyIssues
http://www-odi.nhtsa.dot.gov/owners/SearchSafetyIssues

7.

8.

How does NHTSA's new software improve the agency's ability to track and identify
defects?

NHTSA acquired the IBM software in fiscal year 2012. NHTSA purchased four software
packages including Cognos Business Intelligence, ICA Content Analytics, Advanced
Case Manager, and SPSS predictive analytics. The new software will enable NHTSA to
fuse data across the Office of Defects Investigation, providing faster, more consistent,
more relevant, and more accessible results to data calls. It will also provide for the first
time alerts to staff based on predefined business rules. These alerts can rely on multiple
data sets rather than just one. Cognos and ICA were implemented in initial capability in
the third quarter of fiscal year 2012. Plans are underway for fuller implementation of
each portion of the IBM software by the end fiscal year 2015.

a. Has NHTSA initiated a recall as a result of the information presented by this
software?

No. The software is at an initial operational capability and is in limited use by the
Defects Assessment staff as a supplement. It has been used primarily to
demonstrate broader trends to put the daily complaint reviews in perspective.

b. Has the agency been able to quantity its benefits, to date?

The software has not been used broadly to demonstrate an impact on regular
business processes. IBM Cognos, the business intelligence package, furnishes
regular reports and complaint rankings on demand that formerly required hours to
create. IBM Content Analytics, the search package, has allowed us to conduct
specialized searches over a decade’s worth of complaints for topics not readily
found by filtering on component codes or using simple Boolean keyword
searches.

c. What is NHTSA doing to improve its ability to leverage the capabilities of this
technology?

NHTSA is working on two essential elements needed to fully exploit the IBM
software: construct a proper operational data store that will allow it to fuse data
collected across all of the agency’s business lines; and, continue requirements-
capture and implementation to absorb more business processes into the software.

Is the warranty information currently provided to NHTSA through early warning reports
valuable to the agency's safety mission?

Yes, this aggregate information is helpful and, in some cases, provides NHTSA with an
additional facet of information to analyze in combination with all other data sources to
make a judgment about the possibility of a safety defect.



a. How frequently does the agency initiate investigation based on the warranty data
provided by the manufacturers?

Since 2004, there werel6 cases in which warranty claim data was used in the
agency’s defect trend analysis to open an investigation. Additionally, warranty
claim data is frequently used in the course of other agency investigations.

b. If NHTSA received every specific warranty claim received by manufacturers, how
would the agency process this information?

NHTSA obtains warranty claims if it believes they would shed light on an issue.
In our judgment, it would not be helpful to receive “all” warranty data from a
manufacturer, as such a large volume of data contains data that has no safety
relevance, such as data relating to radios, paint and upholstery. Presently,
NHTSA requests that the manufacturer provide underlying information if the
agency’s analysis indicates a possible problem. However, if a manufacturer were
to provide all warranty claims to NHTSA, the agency would have to create a
digital database to store all warranty claim information and take sufficient steps to
enter all the information or establish a requirement for industry to submit the
information in a standard electronic format. If a problem were indicated by the
counts, the agency would then need to access its database rather than requesting
that the manufacturer send the claims to NHTSA. There would be little to no
value in having staff read every warranty claim, even if NHTSA could sort the
claims preliminarily to exclude those that are not safety-related (e.g., audio
systems, paint, etc.) because NHTSA'’s current methods to analyze warranty
claims detect problem areas more efficiently.

i. Does the agency have the IT infrastructure to manage this volume of
information?

No. NHTSA would need to conduct an analysis to determine the technical
specifications for an appropriate system. It is likely that new information
technology resources would have to be added to NHTSA’s data warehouse
and analysis systems. The agency’s IBM software would also require
additional configuration to accommodate the volume of data. The agency
also does not have sufficient personnel at present to manage this volume
of information.

ii. Would it be of any use to the agency or would it potentially have the
adverse effect of drowning investigators in information?

In most cases, NHTSA would likely continue to analyze warranty claims
using the agency’s current methods, so having manufacturers provide all
warranty claims would have little direct impact on the agency’s safety
defect investigations. However, it would provide a burden on NHTSA
resources to create the infrastructure needed to input and maintain the



additional warranty claim data. NHTSA currently lacks the resources to
do this without cutting back on some other work within the Office of
Defects Investigation.

9. NHTSA has unfulfilled 2007 legislative requirements to produce and implement the Tire
Fuel Efficiency Consumer Information Program (TECIP). Despite publishing a proposed
final rule in 2010, soliciting and analyzing comments and taking years to conclude work,
the agency has failed to finalize the tire labeling requirement. It is my understanding that
NHTSA is now drafting a supplemental notice of proposed rulemaking (SNPRM). Please
answer whether NHTSA has completed the data gathering and research phase of the
rulemaking, and when the supplemental rulemaking will be completed and published.

a. Does NHTSA intend to allow for a public comment period, and if so, for how
long?

NHTSA published a final rule in 2010 establishing test methods that would be
used for the new consumer information program on tire fuel efficiency. However,
in order to provide NHTSA with the time needed to conduct additional consumer
testing to evaluate the most effective format in which to provide the information
provided and to resolve important issues raised by public comments on the
proposal, the 2010 final rule did not specify the content or requirements of the
consumer information and education portions. The agency has conducted
additional consumer research and is in the process of drafting a supplemental
notice (SNPRM), which would have the typical 60-day comment period.

b. Finally, does NHTSA intend to conduct any pilot programs for evaluating the
results of a tire rating label?

As discussed above, we have done consumer research on the label. NHTSA also
conducts evaluations of the effectiveness of its consumer-oriented regulations,
such as bumpers, theft protection, fuel economy and the New Car Assessment
Program (NCAP) on a periodic basis. The TECIP would be a candidate for such
evaluation once sufficient time has passed after implementation of the final rule.

Questions from the Honorable Henry A. Waxman:

1. With passage of the TREAD Act, Congress acknowledged that NHTSA was underfunded
and understaffed. NHTSA also needed additional staffing resources in order to implement
the Act and establish the Early Warning Reporting system. In 2001, NHTSA' Office of
Defects Investigation (ODI) had 52 employees; in 2002, that number increased to 59, and
yet now, ODI has one fewer employee than when the TREAD Act passed A recent
headline for a Bloomberg News article was: "Auto Regulator Has 51 People Tracking
250 Million Cars." ODI is funded at $10.6 million and the Department of Transportation
has requested no increase in FY 2015. | understand that NHTSA has many important



functions. But 51 staff members is low particularly when only a portion of those 51 are
investigators.

a. Please indicate that different offices or divisions composing ODI and state the
role of each of its employees.

Please see the attached document that details the functions of each ODI division
and the role of each of its employees.

b. For ashort time, in FY 2002, ODI had as many as 59 employees. Please detail
what ODI could do in FY 2015 if it added ten more individuals to its current staff
of 51 employees.

With an additional ten individuals, ODI would add three additional defect
screeners to the Defects Assessment Division, two investigators to the Vehicle
Integrity Division, three investigators to the Vehicle Control Division, one analyst
to the Early Warning Division, and add a new position for a dedicated records
manager to alleviate the burden of records management from the investigative
staff, allowing them to focus more time on mission critical tasks.

c. As cars have grown in complexity, has NHTSA added staff who understands these
advances? How many electrical and software engineers does NHTSA employ?

The agency has a diverse and experienced workforce with extensive experience in
automobile safety, including experts conducting defects investigations and experts
researching and testing vehicle safety at NHTSA’s Vehicle Research and Test
Center. NHTSA currently has a total of 17 electrical, electronics and software
engineers on staff. NHTSA continually assesses ODI’s needs to determine what
additional staff with expertise in electrical and software engineering or other areas
of specialization are needed. In addition, ODI also obtains resources from outside
the agency in specialized fields of expertise to ensure that its analyses are
thorough and comprehensive, when such a course of action is necessary.

While ODI uses a variety of data sources to determine whether a safety-related defect
may exist or that an issue may warrant further scrutiny, ODI officials have indicated in
bipartisan briefings with Committee staff that the information provided by consumers to
NHTSA's consumer complaints database plays a particularly important role. In response
to member questioning at the Subcommittee hearing on April 1, 2014, you stated: "Right
now, we've got 45,000 complaints. I'd like to see that number get up to 50,000; 60,000;
75,000 complaints relative to safety issues so that we can have more information to be
able to track down these problems."

d. Itis my understanding that the NHTSA consumer complaint database represents a
sample; i.e. there are many incidents that might involve a potential safety-related
defect that are not reported by consumers to the agency. Is that correct?
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Yes, this is correct.

Please discuss the benefits of an increase in the number of consumer complaints
submitted to NHTSA. If NHTSA's consumer complaint database included 75,000
complaints relevant to safety issues, what are likely ways that this development
might aid NHTSA in its safety mission?

Consumers file complaints with NHTSA for a variety of reasons, only some of
which are safety- related or useful to screening and investigations. More safety-
related complaints would provide better trend information, more opportunities to
find clear defects, and better insight into emerging vehicle safety issues. More
safety-related complaints could also indicate that consumers are more aware of
NHTSA'’s role in defects investigations and therefore more likely to report
problems to us in addition to reporting them to automakers.

Does NHTSA receive more or fewer potentially safety-related consumer
complaints, on a per-model basis, when compared to auto dealers and
manufacturers? What is the ratio of complaints to manufacturers compared to
complaints to NHTSA?

NHTSA does not collect or maintain statistics comparing complaint rates it
receives with rates received by auto dealers and manufacturers. However, based
on EWR complaint data and experience from defect investigations, manufacturers
usually receive significantly more complaints than NHTSA. The ratios vary and
may be influenced by several factors, such as: the manufacturer, vehicle type and
brand, the type of defect condition, the perceived safety risk, and vehicle age.

Please identify at least the three most consequential steps the agency would need
to take to accomplish the goal of substantially increasing the number of consumer
complaints in NHTSA's database, and indicate what resources would be
necessary to carry out these efforts.

To accomplish the goal of substantially increasing the number of consumer
complaints in NHTSA’s database, NHTSA will first increase its outreach to
consumers. NHTSA will launch a new outreach campaign in late fiscal year 2014
to increase awareness about ODI to consumers. Another part of this effort is to
complete the MAP-21 requirement to promote vehicle defect reporting by
requiring a label in the glove compartment or other readily accessible location that
provides information about how to submit a complaint to NHTSA. However,
even though every owner’s manual already contains information on how to file
complaints with NHTSA, focus group results show that consumers are unaware of
the resources that NHTSA and its ODI provide to the public in keeping the
nation’s roadways safe. Generally, consumers do not know that they can file
complaints about vehicle safety issues that could potentially lead to vehicle
recalls. The resources needed to carry out this effort include contractor support,
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television and radio announcements, additional outreach materials, and
partnership engagement with automotive and consumer safety organizations.

Second, NHTSA will update its website and mobile application to create a robust
medium to communicate important vehicle safety information with consumers.
This effort will require information technology contractor support, including three
additional contractors to expedite enhancements and maintain ODI’s website,
mobile app and intranet applications.

Third, NHTSA will revise its vehicle owner questionnaire to provide a simple,
user-friendly format for consumers to easily file complaints. This effort will
require information technology contractor support.

Please indicate specific ways in which NHTSA can improve the analysis of
information in its consumer complaints database.

NHTSA'’s adoption of the IBM software is improving its ability to search specific
complaint topics and to display broader complaint trends quickly and
consistently. Next steps are spread across three packages and the general area of
data management.

The next major step to improving the utility of the complaint database is to utilize
the IBM software to fuse complaints with information from other data

sources. For example, a consumer complaint may correspond to an EWR Field
Report, D&I claim, or SCI/ NASS case. The IBM software (Cognos) and related
operational data store would cross-reference these separate areas to add more
detail to that one complaint. This functionality would be married (drill-through
capability) to the existing reports that show problem rankings. In essence, 15 — 30
minutes of searching and documentation would be replaced with an on-demand
concise report. ODI has built the needed operational data store to achieve

this. The next step is to establish the needed business rules to define relationships
among the data sets and to proof out sample reports.

Coupling the above approach with Advanced Case Manager (ACM) will marry
complaint and related incident data to ODI decision-making / screening /
investigative history, assuring a consistent, data-driven approach. ACM still
requires more implementation and detailed requirements capture for
deployment. When deployed, ACM will improve documentation of screening
work and improve cooperation across lines of business.

To take the IBM software beyond the basic functionality in place, further
refinement of the data elements and available collections, and implementation of
custom dictionaries are needed (e.g., is the mist an oil leak or weather condition?)
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None of these tools require advanced database skills, meaning that they will offer
fast, consistent command of the right information at the analyst level freeing our
screeners and investigators to focus on incident follow-up /research.

Taken as a whole, this suite of tools is expected to fuse data and decision-making
effectively from across the organization to enable us to move quickly and
accountably, and to allow our screening and investigative staff to focus on their
fields of expertise rather than managing data.

Relatedly, I understand that NHTSA's Crash Investigation Division (CID), which
oversees the Special Crash Investigations (SCI) commissioned by the agency, has a staff
of nine people. SCI reports for crashes in 2005, 2006, and 2009 provided NHTSA with
the first detailed information on crashes involving what would later be determined as the
General Motors (GM) ignition switch/air bag non-deployment defect. At the time, the
investigations focused on the non-deployment of air bags, and could not conclusively
identify the position of the ignition switch as the likely cause of the crashes that were
investigated.

i. Please provide a table showing the total number of Special Crash Investigations
undertaken each year from 2000 to 2013.

Special Crash Investigation Cases 2000-2013
Total Number of Cases Assigned

Year Total
2000 124
2001 118
2002 131
2003 180
2004 202
2005 294
2006 120
2007 126
2008 156
2009 166
2010 109
2011 102
2012 128
2013 93
Total 2049

SCI cases vary year to year due to several factors. Namely, Agency priorities
dictate the types of cases that are investigated by SCI. SCI is not a census type
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program; its yearly cases reflect the specific requests from various NHTSA
Offices. Therefore the number of investigations varies from year to year.

Additionally, the types of cases play a major role in the number of cases that can
be investigated. As an example, motorcoach crashes require significantly more
resources to investigate than a single vehicle crash. To further account for the
fluctuation, SCI periodically conducts special study-type investigations that have
a specific time-sensitive focal area and are typically not counted in SCI full crash
investigation case numbers. For example, in 2013, SCI conducted an increased
number of special study-type cases on heavy truck crashworthiness so that the
Agency could provide a report to Congress. SCI completed 88 such special
study-type cases, but these cases were not counted in our overall total of full
investigation cases.

J. Please detail the impact on NHTSA's safety mission of a funding boost allowing
for a 25% increase in the number of Special Crash Investigations undertaken
annually. Would such an increase provide a greater body of evidence for NHTSA
to draw on when determining that a safety-related defect may exist or that a
particular issue at least warrants further scrutiny? Please explain what NIITSA
capabilities would be enhanced by such a change and address whether it could
help speed NHTSA's identification of defects.

The SCI program supports the agency by providing topical in-depth crash data to
support our Research Office, Rulemaking Office, Traffic Injury Control
programs, as well as immediate response to requests from ODI. Currently, the
SCI program budget ($1.7M) is sufficient to support approximately 130 in-depth
investigations from professional crash investigators each year.

An increase in the SCI budget of 25% could potentially allow for up to 20-25
additional in-depth SCI cases per year to support various agency needs and would
also help defray the rising costs in collection and help keep the investigators
equipped with the most up-to-date equipment.

With increased funding SCI would certainly continue to investigate certain
crashes of interest to ODI. However, SCI would still be just one of many sources
that ODI could use to look for trends that warrant a vehicle safety investigation or
recall.

In your testimony at the Subcommittee hearing on April 1, 2014, you stated, "We are...
considering ways to improve the use of crash investigations in identifying defects.
We are reviewing ways to address what appear to be remote defect possibilities."

k. Please provide details on how NHTSA plans to improve the use of crash
investigations in identifying defects.
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NHTSA’s ODI will continue its close collaboration and information sharing with
SCI. A recent change was made to ensure that SCI is represented at all ODI
defect panel decision meetings. Additionally, NHTSA is exploring ways to better
leverage technology to automate internal notifications between SCI and ODI staff
as to the availability of new information and to bring relevant SCI and other crash
investigations into discussions around potential defects.

I. Would an increase in the number of Special Crash Investigations that are
undertaken enable the agency to have more data on those issues that, in your
words, "appear to be remote defect possibilities”? Please explain your answer.

An increase in the number of SCI cases would provide additional data to various
stakeholders in NHTSA that rely on these data. NHTSA is also exploring the
potential of other field investigative resources in addition to SCI that may be
beneficial for specific types of crashes or fires such as those involving rollovers,
hybrid or alternative fuel vehicles. In addition to crash investigations, we are
considering other ways to address remote defect possibilities, especially by
ensuring that manufacturers evaluate those possibilities promptly.

In written testimony submitted for the Subcommittee hearing on April I, 2014, you wrote
that "GM had critical information that would have helped identify this defect,” that
NHTSA did not possess. | would like to explore this point further. Press reports from the
hearing have gone as far as saying that GM withheld information from NHTSA. | would
like to focus on what exact information GM failed to provide to NHTSA before the
existence of a safety-related detect was formally determined. In response to members
questioning, you stated that there are several pieces of information you would have
“liked”” to have had at a minimum from GM, including “information that they changed
the part in the ignition switch [in 2006],” ““information that they were talking to their
suppliers” because of ““concerns about the algorithm associated with air bag
nondeployments,” and ““any information they had directly linking the ignition switch
defect to air bag nondeployments.” You also indicated that NHTSA's ongoing
investigation may determine additional information possessed by GM that would have
been useful for NHTSA defect identification activities.

Perhaps this information, if known by GM, should have been reported to NHTSA as a
matter of principle. However, it is not clear that this principle is enshrined in federal law
or regulations in a manner that ensures NHTSA receives that information it needs to
identify possible safety-related defects.

a. What pieces of information that NHTSA did not receive may have helped the
agency ascertain the safety problem earlier, if it had received them? Please
include the three kinds of information mentioned above that you said you "would
have liked" to have had.

Through its timeliness query investigation, NHTSA found that GM had specific
information indicating that it knew or should have known that a safety-related
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defect existed in these vehicles well in advance of when it recalled them.
Specifically, GM’s supplier notified it as early as 2009 that the air bags in the
Cobalt would not work unless the key was in the “run” position. Moreover, at
least as of 2012, GM personnel investigating reports of crashes were aware that in
many of the crashes that the ignition was in “accessory” or “off” when the impact
occurred and that, with the ignition in that position, the air bags will not deploy.
Around the same time, GM was discussing potential remedies, including the
possibility of revising the ignition switch to increase the effort to turn the key out
of the “run” position. GM had already made such a change for its later model
years vehicles.

For each piece of information listed as potentially helpful that NHTSA did not
receive:
i. Please state what law or regulation requires that manufacturer submit
such information to NHTSA,;

ii. Please indicate if such information is or is not currently required to be
submitted to NHTSA, based on the current language of federal law and
regulations; and

ii. For any information not required to be submitted by law or regulation,
please submit language that would make such helpful information
required to be submitted by law.

Based on the information described above, GM was aware that a safety-
related defect existed in its vehicles. As GM admitted in a Consent Order
with the agency, GM violated the Safety Act by failing to provide notice
to NHTSA of that safety-related defect within five working days as
required by 49 U.S.C. § 30118(c)(1), 49 U.S.C. § 30119(c)(2), and 49
C.F.R. 8 573.6(b). Therefore, all of the information noted above should
have been provided to NHTSA under current law.

GM, like all manufacturers, is required to submit to NHTSA several different
kinds of information, including: defect and noncompliance reports pursuant to 49
C.F.R. Part 573.6; notices, bulletins, customer satisfaction campaigns, consumer
advisories, and other communications, pursuant to 49 C.F.R. Part 579.5; and
Early Warning data pursuant to 49 C.F.R. Part 579.21. | know this list is
incomplete, so please list all types of information manufacturers are required to
submit to NHTSA that the agency then reviews for possible safety-related defects.
In addition, what information is required to be sent to NHTSA once a defect is
formally determined?

Under the TREAD Act manufacturers are required to submit quarterly counts of
death and injury claims and notices, warranty claims, property damage claims,
and consumer complaints. Actual documents that are required to be submitted to
NHTSA are field reports (quarterly), service bulletins (monthly), and substantially
similar vehicle lists (annually). Additionally, the TREAD Act also requires
manufacturers to report foreign recalls and other safety campaigns in foreign
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countries within five days of a determination to conduct a recall or campaign
(either by the manufacturer or a foreign government).

Once a defect has been formally determined, a manufacturer must send an
information report to NHTSA for each defect or non-compliance. 49 C.F.R. 8§
573.6 outlines the specific information which must be included in the defect or
non-compliance information report. Additionally, manufacturers must also
submit a quarterly report for each defect or non-compliance campaign. 49 C.F.R.
8 573.7 outlines the specific information which must be included in the quarterly
reports.

As a result of its Consent Order with NHTSA, GM is also required to submit
additional information to NHTSA. With respect to this recall, GM must submit a
comprehensive written plan of how it intends to maximize the completion rate for
its recall along with reports on the progress of the recall on a biweekly basis for
six months and monthly basis thereafter for a total reporting period of three years.
Other information that GM must provide to NHTSA pursuant to the Consent
Order includes a monthly list of every safety-related issue under consideration by
any GM Product Investigator or otherwise under consideration by GM’s Global
Vehicle Safety organization. This requirement applies for one year.

3. The bipartisan investigation by the Committee on Energy and Commerce has found that
GM approved, at least twice, the inclusion of ignition switches in its vehicles that did not
meet the company's own specifications for torque performance between the run and
accessory positions. In fact, the ignition switches of certain vehicles in the 2003-2007
model years had torque, between run and accessory, that measured between 4 and 10
Newton centimeters (Ncm) rather than meeting the GM specification of 20 Ncm (plus or
minus 5 Ncm). In making the decision to accept ignition switches that did not meet its
torque performance specifications, GM put the safety of its customers at great risk. Yet,
to the surprise of many of my colleagues, such a move did not violate federal motor
vehicle safety standards (FMVSS), because there is no FMVSS provision on ignition
switch torque performance.

a. Please describe the process NHTSA employs in determining new safety hazards
that warrant being regulated under FMVSS.

NHTSA is a data-driven agency, and the process begins by considering relevant
available motor vehicle safety information. We prioritize our existing rulemaking
resources and look first at possible regulations that are likely to save many lives.
We also consider whether a proposed standard is reasonable, practicable, and
appropriate for the particular type of motor vehicle or motor vehicle equipment
for which it is prescribed. New standards must be practicable, meet the need for
motor vehicle safety, and be stated in objective terms. Furthermore, in most
cases, the agency is required to conduct a cost-benefit analysis and determine that
the benefits of a proposed standard justify the costs imposed by the standard.
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b. Is NHTSA evaluating, or does NHTSA plan to evaluate, whether an FMVSS is
needed for ignition switches?

NHTSA will consider all of the relevant safety information and determine
whether a standard is warranted.

c. Aside from issuing or amending an FMVSS, what are other methods that NHTSA
can use to monitor known safety hazards in individual vehicle parts and ensure
that manufacturers do not place their customers at risk from these hazards?

Manufacturers have a legal duty to inform NHTSA of any unreasonable risk to
safety. If they change a part to address such a risk, they must do so as a recall.
NHTSA pursues recalls when a motor vehicle or item of motor vehicle equipment
does not comply with an FMVSS or when there is a safety-related defect in the
vehicle or equipment. Generally, a safety defect is defined as a problem that
exists in a motor vehicle or item of motor vehicle equipment that poses an
unreasonable risk to motor vehicle safety. In fact, most of the recalls that NHTSA
pursues are for safety-related defects and not for noncompliance with an FMVSS.

4. At different occasions during the Subcommittee hearing on April 1, 2014, you stated that
NHTSA will "hold General Motors accountable™ if the agency's investigation determines
that GM failed to meet its legal responsibilities to report and address the ignition switch
defect, including by failing to act quickly or in good faith toward the agency. However,
the maximum civil penalty that NHTSA can issue for a related series of standards or
compliance violations is $35 million. (It can also issue up to $35 million for a related
series of violations of inspection, investigation, and records standards.) | do not believe
that the prospect of these fines is an adequate deterrent to unsafe practices by major
automakers, whose annual revenue can top $150 billion.

a. The Motor Vehicle Safety Act of 2014, which I introduced, would increase the
maximum civil penalty NHTSA can levy for a related series of violations to $200
million. Please detail the impact on NHTSA's deterrent capabilities if the agency's
maximum total civil penalty for a related series of violations was increased to
$200 million. Would such a development help NHTSA ensure that manufacturers
are accountable for the safety of their customers?

Secretary Foxx recently unveiled the GROW America Act, which would increase
the maximum civil penalty for a related series of violations of the Motor Vehicle
Safety Act to $300 million. NHTSA supports this increased civil penalty amount
to enhance the penalty’s deterrent effect and help NHTSA ensure that
manufacturers are held accountable for failures regarding safety defects and
noncompliance under the law.

On March 4, 2014, NHTSA sent GM a Special Order (essentially, an administrative
subpoena) with 107 questions that the company must answer pertaining to the ignition
switch/air bag non-deployment safety defect and its handling of related recalls. GM's
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answers were due to NHTSA on April 3, 2014. An April 8, 2014, letter from NHTSA to
GM indicated that the company was not in compliance with the agency's investigation,
having failed to "respond to over a third of the requests™” and to "answer under oath as
required.”

Because GM did not fully respond to the Special Order, the agency demanded civil
penalties of the statutory maximum of $7,000 a day, pursuant to 49 C.F.R. Part 578. As
of April 15, 2014, GM has still failed to fully comply with the requests of the NHTSA
Special Order.

b. Is GM's failure to respond to significant portions of the NHTSA Special Order
unusual? Has a manufacturer previously simply disregarded NHTSA's inquiries
for weeks on end in favor of paying civil penalties?

Yes, this is unusual. Manufacturers typically comply, as they must, with the
agency’s information requests pursuant to 49 U.S.C. § 30166(g).

c. Please detail the likely impact on manufacturer compliance with NHTSA requests
for information if the agency's maximum daily civil penalty was substantially
raised. Would such a change help NHTSA ensure that manufacturers are
accountable and responsive to the agency's inquiries?

Secretary Foxx recently unveiled the GROW America Act, which would increase
the maximum daily civil penalty for failing or refusing to perform an act required
by 49 U.S.C. § 30166, or a regulation prescribed thereunder, to $25,000. NHTSA
supports this increased civil penalty amount to enhance the penalty’s deterrent
effect.

In a March 2010 hearing before the Subcommittee on Commerce, Trade, and Consumer
Protection, then-NHTSA Administrator David Strickland acknowledged an inconsistency:
when a consumer reports a safety problem directly to NHTSA, the report goes into a
publicly searchable database; however, when a consumer instead reports the safety
problem to a car company, that report becomes confidential business information. |
would like you to discuss the regulations that implement the Early Warning Reporting
(EWR) system and why they are so restrictive of public accessibility. If consumers had
more access to EWR information earlier, they could influence defect investigations and
even bring about earlier auto recalls, which could prevent injuries and save lives.

At that same hearing, Administrator Strickland explained the Administration's
commitment to transparency, and said, "the more transparency we have, the better.”

a. Itis my understanding that NHTSA grants confidential treatment to all
submissions in certain classes of EWR information, including: data relating to
warranty claims and warranty adjustments; data relating to field reports and
copies or field reports; data relating to consumer complaints; production
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numbers, other than of light vehicles; and Common Green Identifiers. Is this
correct?

Upon an appropriate showing, NHTSA grants confidential treatment to reports
and data relating to vehicle warranty claim information and tire warranty
adjustment information; reports and data relating to field reports, including dealer
reports, product evaluation reports, and hard copies of field reports; and reports
and data relating to consumer complaints. See 49 C.F.R. Part 512, Appendix C

@).

Upon an appropriate showing, NHTSA also grants confidential treatment to
reports or production numbers for child restraint systems, tires, and vehicles other
than light vehicles; and lists of common green tire identifiers. See 49 C.F.R. Part
512, Appendix C (b).

Please state the rationale for the agency's confidential treatment of all EWR data
relating to consumer complaints. How can information submitted by consumers
be considered confidential business information?

Exemption 4 of the Freedom of Information Act protects, “trade secrets and
commercial or financial information obtained from a person [that is] privileged or
confidential.” See 5 U.S.C. 8 552(b)(4). Under Exemption 4, the standard for
assessing the confidentiality of required submissions of information is whether
disclosure is likely either to cause substantial competitive harm to the originating
entity or to impair the government's ability to obtain necessary information in the
future. See National Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770
(D.C. Cir. 1974). Meeting the competitive harm standard requires that there be,
“actual competition and a likelihood of substantial competitive injury,” from
disclosure of the information. See CNA v. Donovan, 830 F.2d 1132, 1152 (D.C.
Cir. 1987). Assessing the effect of disclosure under the impairment prong
requires a “rough balancing” of the extent of impairment and the information's
importance against the public's interest in disclosure. See Washington Post v.
Dep't of Health and Human Services, 690 F.2d 252, 269 (D.C. Cir. 1982).

NHTSA typically does not consider individual consumer complaints to be
confidential business information. When all the complaints filed with a
manufacturer are aggregated into a single database, the data has competitive
value. Aggregate complaint data could be monitored, mined, analyzed or
manipulated by other manufacturers to the detriment of the submitter.

Motor vehicle and motor vehicle equipment manufacturers who are required to
submit EWR data contend that they operate in a highly competitive business
environment. See http://stats.bls.gov/oco/cg/cgs012.htm (generally describing the
nature of the motor vehicle and parts industry). In light of the competitive
environment in which these manufacturers operate, the comprehensive EWR data
that they submit has commercial value. Further, these data are standardized and
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the EWR reports contain identical informational elements for each regulated
manufacturer category under the EWR rule. See 49 C.F.R. Part 579 subpart C.
Each manufacturer in a regulatory category reports on the same systems and
components and provides a snapshot of that manufacturer's experience for each of
the standard informational elements. If this information was publicly available,
competing vehicle manufacturers, parts suppliers and other entities may have
ready access to data that they could use to exploit weaknesses in the submitter’s
performance or improve their own position at the submitter’s expense.

Public release of this aggregate complaint data may also provide a substantial
incentive for manufacturers to collect as little of it as possible. Under the TREAD
Act, manufacturers need only produce that information which they already
collect. Disclosure of categories of EWR information that could cause
competitive harm is likely to cause manufacturers to scale back their collection
efforts, which would impair the agency's ability to obtain the data in future
submissions and impair the effectiveness of the EWR program.

It is my understanding that manufacturers may submit individual requests for
confidential treatment of additional EWR information, relating to reports of
incidents involving death and injury, numbers of property damage claims, and/or
production for light vehicles. Such requests must conform to all requirements of
NHTSA's confidential business information regulation (at 49 C.P.R. Part 579
[sic]), including adequate support that the release of EWR data will cause
competitive harm and that such harm will be substantial. Is this correct?

Manufacturers may submit individual requests for confidential treatment of EWR
information to the extent the confidentiality of such information is not otherwise
determined via the class determinations set forth in 49 C.F.R. Part 512, Appendix
C. Such requests must conform to all requirements for confidential treatment
including but not limited to the requirements set forth in 49 C.F.R. Part 512.

. What is the broadest amount of EWR data to which such an individual request for
confidential treatment may apply? Are manufacturers required to make such a
request for each individual EWR report for which they are seeking confidential
treatment?

As explained in response to question “c” above, manufacturers may submit
individual requests for confidential treatment of EWR information to the extent
the confidentiality of such information is not otherwise determined via the class
determinations set forth in 49 C.F.R. Part 512, Appendix C. Such requests would
have to be filed with each submission. An entity requesting confidential
treatment can make their requests as broad as their judgment allows. NHTSA
may either grant or deny such requests as dictated by applicable legal standards.

What percentage of all individual manufacturer requests for confidential
treatment of EWR data is granted? What percentage of such requests that are
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determined to comport with the requirements of 49 C.F.R. Part 512 - including
the requirement to support an assertion of substantial competitive harm - is
granted?

If the “EWR data” referred to in this question is limited to the quarterly reports
filed by manufacturers under our EWR reporting requirements, NHTSA rarely
receives requests for confidential treatment for information not encompassed by
the class determinations described in our responses to the previous questions. To
the extent the agency received such requests during the early years of the EWR
reporting program, those requests were generally denied.

Please detail the process of determining whether a manufacturer has provided
adequate support that the release of EWR data will cause competitive harm and
that such harm will be substantial. In this explanation, please include the criteria
used to make such a determination.

Requests for confidential treatment are reviewed by NHTSA'’s Office of Chief
Counsel. As explained in response to question “b” above, the standard for
assessing the confidentiality of required submissions of information is whether
disclosure is likely either to cause substantial competitive harm to the originating
entity or to impair the government's ability to obtain necessary information in the
future. See National Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770
(D.C. Cir. 1974).

Please detail the role that the spirit of transparency plays in NHTSA's decisions
on whether or not to grant confidential treatment to manufacturers when they
make individual requests for such treatment. Are manufacturers' requests weighed
against the public interest in the transparency of safety data? If so, how?

NHTSA'’s confidentiality determinations include careful consideration of many
factors, including existing legal requirements and the public’s right to know about
important vehicle safety information.

Several statutes apply directly to information the agency receives in pursuit of its
mission. Section 30167(a) of Title 49 of the United States Code (49 U.S.C. §
30167) prohibits public disclosure of information within the scope of the Trade
Secrets Act (18 U.S.C. § 1905) unless the Secretary determines that such
disclosure is necessary to carry out the purposes of the Safety Act (49 U.S.C. 88
30101 et. seq.) Similarly, 8 30166(m)(4)(C) provides that none of the information
collected pursuant to NHTSA’s early warning regulations shall be disclosed
pursuant to § 30167(b) unless the Secretary determines the disclosure of such
information will assist in carrying out those sections of the Safety Act related to
defect and noncompliance determinations, notification and remedy (88§ 30117(b)
and 30118 through 30121). Section 30167(b) declares that NHTSA must disclose
defect or noncompliance information that it decides will assist in carrying out the
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Safety Act’s provisions regarding the defect or noncompliance determination,
notification and remediation sections of the Act.

The courts have determined that the scope of the Trade Secrets Act is coextensive
with Exemption 4 of the Freedom of Information Act (5 U.S.C. 8 552(b)(4)) CNA
Financial Corp.v. Donovan, 830 F2d 1132, 1141 (D.C. Cir. 1987). Therefore,
NHTSA determinations regarding the confidentiality of manufacturer information
must be guided by both the Trade Secrets Act and Exemption 4. In instances
where materials are not provided voluntarily, the touchstone for according
confidential treatment is the test in National Parks & Conservation Ass’n v.
Morton, 498 F.2d 765 (D.C. Cir. 1974). Under that test, information is
confidential under Exemption 4 of the Freedom of Information Act if its
disclosure would be likely to cause substantial competitive harm to the submitter
or to impair the government’s ability to collect the information in the future.
Moreover, the D.C. Circuit has firmly rejected the contention that a consideration
of the public’s interest is a factor in considering the release of competitively
valuable information. Public Citizen Health Research Group v. FDA, 185 F.3d
898, 904-05 (D.C. Cir. 1999).

In view of the foregoing, NHTSA accords confidential treatment only to those
materials whose disclosure would be likely to cause competitive harm or impair
the agency’s ability to collect the information in the future. Further, NHTSA
releases some classes of information under § 30167(a) when necessary to carry
out the purposes of the Safety Act. For example, the agency routinely denies
requests for confidential treatment for test data establishing that vehicles meet
NHTSA'’s safety standards.

Please state whether granting confidential treatment to EWR information
precludes NHTSA from posting such information on its website with sensitive
business or personal information redacted. If so, please detail what kind of
treatment of this information would permit NHTSA to make the information
publicly accessible, except with sensitive business or personal information
redacted. If not, please detail whether the agency does or does not post such
information on its website, with sensitive business or personal information
redacted, in cases where there it would be in the interest of safety or transparency
to do so.

Again, our response is premised on the conclusion that your question employs the
phrase “EWR information” to mean the data in EWR quarterly reports. As stated
above, NHTSA'’s view that certain categories of EWR data are entitled to
confidential treatment is based primarily on the aggregate nature of the data rather
than the content of individual data points in the submissions. Accordingly,
NHTSA could release some portions of some EWR submissions without
necessarily causing the submitter to suffer substantial competitive harm or by
redacting portions of the submissions. Some of the data at issue is not submitted
or stored by the agency in a form where redaction would be feasible. Other



23

information, such as field reports, could be released in limited quantities and/or
redacted to protect competitively valuable information.

Implementation of such a partial release policy would impose significant burdens
and costs without producing clear tangible benefits other than in cases where we
have determined it is necessary to carry out the purposes of the Safety Act. Public
release of limited quantities of EWR data would provide public access to
fragmented and potentially misleading information. While the data made
available would have little value, releasing it would require the expenditure of
scarce agency resources and reduce the volume and quality of EWR information
provided by manufacturers. As noted above, manufacturers are only required to
provide NHTSA with data they already collect. Release of portions of the EWR
data would provide these manufacturers with an incentive to collect less
information and reduce the effectiveness of the EWR program. Selective release
of EWR data could also require that the agency abandon or modify the existing
class determinations in Appendix C of 49 C.F.R. Part 512. Doing so would
require NHTSA to process requests for confidential treatment for large quantities
of information that are submitted each and every quarter.

If NHTSA were to attempt to process individualized requests for confidentiality
of individual EWR submissions, the agency would be overwhelmed. A huge
backlog would develop and grow. During the time that NHTSA was processing
these requests for confidentiality, nothing would be released. The situation would
be similar to the substantial FOIA request backlog experienced at some agencies.
Moreover, submissions would not be released until the individual processing was
completed. The net effect would be to hamper agency efforts to address these
claims for confidential treatment expeditiously and likely divert resources from
other efforts, including pursuing other enforcement activities. The U.S. District
Court for the District of Columbia recognized this possibility when it ruled that
categorical rules that address the confidentiality of EWR data are necessary “to
allow the agency to administer the EWR program effectively,” Public Citizen,
Inc. v. Mineta, 427 F. Supp. 2d 7, 13 (D.D.C. 2006), and that the agency was
“justified in making categorical rules to manage the tasks assigned to it by
Congress under the TREAD Act.” Id.

It is my understanding that [NHTSA] has the authority to rewrite federal
regulations pertaining to EWR information (at 49 C.F.R. Part 579) and
confidential business information (at 49 C.F.R. Part 512). Is this correct?

Yes, this is correct, to some extent. The regulations governing confidential
business information must remain consistent with the Trade Secrets Act 18 U.S.C.
§ 1905.

Please detail whether, and how, [NHTSA] is reviewing these regulations in the
spirit of enhancing transparency and the public accessibility of EWR data.
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The agency is currently reviewing 49 CFR Part 512. As regulated entities
continue to create and retain increasing volumes of electronic data, review of
individual requests for confidential treatment is becomingly increasingly
burdensome to an agency, like NHTSA, operating with limited resources. In
regard to EWR data, any action taken by NHTSA must be consistent with the
command in 8 30166(m)(4)(C) that none of the information collected under the
EWR rule shall be disclosed pursuant to 8 30167(b) unless the Secretary
determines the disclosure of such information will assist in carrying out those
sections of the Safety Act related to defect and noncompliance determinations,
notification and remedy (88 30117(b) and 30118 through 30121). Any agency
action must also comply with the protections given to commercially valuable
information under National Parks & Conservation Ass’n v. Morton, 498 F.2d 765
(D.C. Cir. 1974).

Because of its aggregate nature and the comprehensive embrace of EWR
reporting, NHTSA has concluded that wholesale release of consumer complaint,
warranty, field report and certain kinds of production data would be likely to
cause submitters to suffer competitive harm and impair NHTSA’s ability to obtain
similar information in the future. As noted above, partial releases of EWR data
might protect the interests of submitters while providing greater public access.
The utility of such access would, however, provide little benefit.

NHTSA'’s second Special Crash Investigation report from 2007 discusses the ignition
switch problem raised by the December 2005 TSB, stating, "it is not known what role, if
any, this may have played in the non-deployment of the air bags." The report later says
looking into the issue would be "beyond the scope of this investigation.” Did others in
NHTSA then follow-up on this issue? If not, why not?

NHTSA is currently conducting an internal due diligence review with the Office of the
Secretary of Transportation to identify what information was available prior to this recall.
This thorough review is also identifying what information was known and when. From
interviews of those involved in the 2007 evaluation, the prevailing theory was that the air
bag system contained a reserve power system intended to provide backup power in the
event of power disruption. Movement of the key from the run position was seen as one
of many power disruptions that the reserve power system would have been intended to
address. At that time, ODI personnel were not aware that air bag systems could be
disabled during this type of scenario.

NHTSA continually seeks new ways to improve our processes. As part of our due
diligence effort we are considering ways to more rapidly update our knowledge base on
key safety technologies and how to address remote defect possibilities.

When the ignition switch position moves from run to accessory, what's the actual
problem? Is it that power is disconnected from the airbags or is the engine shutting down
inherently a safety problem?


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=49USCAS30166&FindType=L&ReferencePositionType=T&ReferencePosition=SP_68960000f0070
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As stated by GM in its February 7, 2014 defect notification letter, “The timing of the key
movement out of the ‘run’ position, relative to the activation of the sensing algorithm of
the crash event, may result in the air bags not deploying, increasing the potential for
occupant injury in certain kinds of crashes.” Thus, a primary factor affecting the safety
risk associated with the ignition key defect is the “timing” for when the switch is prone to
move out of the “run” position relative to a severe frontal crash event. Because they are
susceptible to movement out of the “run” position when subjected to inertial forces that
often occur in the initial stages of severe crashes, such as from weight on a key chain in a
vehicle that is bouncing on uneven terrain following a road departure, the ignition
switches in the recalled vehicles may disable the front air bag protection in the critical
seconds just prior to severe impacts when front occupants need them most. However, if
the crash forces have caused the enablement of the air bag deployment algorithm before
the key moves out of the “run” position, air bag deployment will not be affected.

The ignition switch may also move out of the “run” position in circumstances that are not
associated with a crash event. This would result in engine stall, which would present a
different set of potential safety hazards based on frequency of occurrence and other
factors, such as vehicle speed, traffic density, availability and accessibility of a road
shoulder or convenient location to remove the vehicle from traffic, and the ability to
promptly restart the engine. Experience has shown that the most severe crashes involving
stalled vehicles, though infrequent, generally result from impacts from traffic
approaching the slowing or stopped vehicle from the rear or if the vehicle stalled in a
hazardous location such as in the middle of an intersection or on railroad tracks. Front air
bags would not provide protection for these types of crashes as they would typically
involve rear or side impacts.

For conducting future investigations, has NHTSA formally changed its procedures to
make sure that ignition switch position is an issue that should be monitored more
closely? Does NHTSA have formal procedures that would apply here?

NHTSA'’s usual practice for investigating potential safety defects in the nation’s fleet
includes considering prior recalls for patterns and similarities. The GM Cobalt recall
brought to light new information that NHTSA will use in the future to evaluate stalling
issues. As part of this process, NHTSA will certainly consider ignition switch position
when available in evaluating complaints of stalling and air bag non-deployment, loss of
power steering and loss of power brakes and other circumstances where we now know
key position to be relevant. Key position information, however, is not provided in most
consumer complaints or crash reports submitted to the agency.

NHTSA is also actively engaging automakers and suppliers about other potential issues
associated with air bag control algorithms and will take appropriate action as warranted.

NHTSA is using new IBM software to search for patterns, but does NHTSA currently
have in operation any software which predicts safety defect trends? If not, why not?
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NHTSA does not currently have in operation any software which predicts safety defect
trends. NHTSA reads every consumer complaint as it is received. The current consumer
complaint data is not structured or consistent enough in its content to support reliable
predictive analytics with the systems that NHTSA utilizes. However, the IBM software
contains capabilities that are expected to ultimately support predictive analysis.

The new IBM software will enable ODI to fuse data across its operation, providing faster,
more consistent, more relevant, and more accessible results to data calls. The software is
at an initial operational capability and is in limited use by ODI’s Defects Assessment
staff as a supplement to its other screening tools. It has been used primarily to
demonstrate broader trends to put daily complaint reviews in perspective. The software
has not yet been used broadly within ODI to demonstrate an impact on regular business
processes. NHTSA has acquired four IBM software packages (Case Manager, Cognos,
ICA, and SPSS). Cognos, the business intelligence package, furnishes regular reports
and complaint rankings on demand that formerly required hours to create. ICA, the
search package, has allowed us to conduct specialized searches over a decade’s worth of
complaints for topics not readily found by filtering on component codes or using simple
Boolean keyword searches. ODI plans to use Case Manager to manage several critical
workflows.

ODI is working on two essential elements needed to fully exploit the IBM software:
construction of a proper operational data store that will allow it to fuse data collected
across all of the agency’s business lines; and, continue requirements-capture and
implementation to absorb more business processes into the software.

What criteria does NHTSA use to determine when it opens a safety defect investigation?
Is the criteria used consistently across all possible investigations?

NHTSA'’s process is data-driven, and decisions are based on input from around the
agency. NHTSA uses the basic principles of risk analysis when deciding what issues to
investigate and which investigations involve issues that should be the subject of a safety
recall. Under those principles, the risk involved in a situation can be determined by
considering both the frequency of the potential harm and the severity of the potential
consequences of the harm. During both the pre-investigation and investigation processes,
NHTSA applies these risk analysis principles.

At the pre-investigative stage the analysis is focused on spotting possible defect trends or
defects that might warrant an investigation. A frequency assessment provides
information regarding current failure rates and, often, data from peer vehicles or from
prior similar investigations and recalls. A failure trend may be included as part of the
frequency assessment to show if complaints are increasing, decreasing or constant as a
function of time in service. The severity assessment provides an analysis of the harm that
has resulted from the failures that have already occurred and the potential for harm to
occur in the future. The harm is measured not only by the number of crashes, fires, and
injuries that have occurred, but also by their severity and the likelihood that similar
events will occur. In general terms, then, this process is designed to surface for
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investigation the issues presenting a significant degree of safety risk, with priority given
to those that may pose the highest risk. These criteria are generally consistent across all
possible investigations but cannot be reduced to a formula.

When considering whether to open an investigation, what sources of data does NHTSA
rely on? Does it seek outside sources like safety advocates in addition to consumer
complaints and EWR reports? If not, why not?

When considering whether to open an investigation, NHTSA relies on the information it
collects using the authority delegated by Congress -- consumer complaint data,
manufacturer communications including field reports and technical service bulletins,
EWR reports, precedent in prior investigations, and peer vehicle data. Additionally,
defect assessment screeners may also obtain information from other experts within the
agency (e.g., SCI, VRTC, OVSC), as well as consumer forums, petitions from safety
advocates and other individuals, and materials posted in the public domain by safety
advocates.

NHTSA has opened investigations at the behest of safety advocates, such as the recall of
certain Jeep vehicles due to a defect making them more likely to experience fires in rear-
end crashes than their peers. While using what the advocates provided, the agency still
needed to develop the case using its own analysis of all relevant factors, and ultimately
obtained a recall on a broader category of vehicles than those that the advocates requested
be recalled in their defect petition.

While NHTSA evaluates all safety allegations and supporting information furnished to us
including those from safety advocates, it is essential that the information provided
contain sufficient detail to be actionable. We do receive concerns about cases where
NHTSA is already evaluating, but bringing new information to NHTSA’s attention is
critical to this process.

NHTSA will continue to evaluate all safety allegations furnished to us including those
from safety advocates. NHTSA is currently exploring ways to engage members of the
safety community, such as trial lawyers, to increase opportunities for us to receive
actionable information on potential safety defects. NHTSA also has activities planned to
increase consumer reporting of potential safety defects to further improve our access to
safety allegations. Safety advocates have various means of contacting the agency directly
to request action. Please note, however, that no safety advocate group, or private
attorney, had requested action by NHTSA concerning air bag non-deployment in the
recalled GM vehicles prior to GM’s February 2014 recall.

What methodology does NHTSA use to analyze vehicle safety complaints?

NHTSA'’s first review of vehicle safety complaints is the initial read of each complaint as
received by a defects assessment screener with extensive field experience. Select
complaints are referred to subject matter experts for additional review and follow-up.
These complaints are cross-referenced against ODI history and other data sources. This
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work is complemented by searches for broader trends and comparisons to other data sets.
NHTSA expects its IBM software to enhance the agency’s vehicle safety complaint
analysis.

13. What information does NHTSA receive about vehicle safety that is not made available to
the public?

Among other things, NHTSA receives the following information about vehicle safety that
is not made available to the public:

e Names and other personal details about consumers who file complaints with the
agency.

e Actual field reports (hardcopy documents).

e The last six characters of the vehicle identification number in an incident-level record
(death/injury).

e Production volumes of any product other than a light motor vehicle.

e Common green, original equipment fitment, and SKU-to-type code information for
tires.

e Some 49 C.F.R. 8 579.5 submissions. These include certain communications between
manufacturers and dealers such as certain technical service bulletins, customer
satisfaction campaigns and consumer advisories involving the repair or replacement
of motor vehicle equipment.

e Whistleblower- type referrals from other government agencies such as the U.S.
Department of Labor.

e Material submitted by a manufacturer with a request for treatment as confidential
business information, pending agency determination whether or not to grant the
request.

Questions from the Honorable G.K. Butterfield:

1. Mr. Friedman, NHTSA is on record in support of S. 921, the Raechel and Jacqueline
Houck Safe Rental Car Act. As you know, at its core the legislation is straightforward- it
requires cars that are under a safety recall to be repaired before they are rented to
customers. The legislation has been approved by the Senate Commerce Committee on a
bi-partisan basis.

a. Given that current law prohibits a dealer from selling a new car subject to recall
before it is repaired, can you think of any reason why a dealer should be able to
rent such a vehicle?

No. While current law allows the rental of vehicles subject to a recall, | cannot
think of a reason why the law should not be changed. Further, sales and leases of
used vehicles are also not subject to the same prohibition, so dealers may continue
to sell or lease/rent defective or noncompliant used vehicles to purchasers, unless
the law is changed. Secretary Foxx recently unveiled the GROW America Act,
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which includes language that would change the law to prohibit the rental or sale
or lease of vehicles subject to a safety recall.

b. The car rental industry strongly supports S. 921 as approved by the Senate
Commerce Committee. Some have suggested that S. 921 should distinguish
between "serious™ and "minor" recalls. What is your view on this idea? Do you
think recalls should be "tiered" into categories based on the level of safety
hazard?

No. All safety recalls involve either defects with unreasonable risks to safety or
noncompliance with minimum federal safety standards. After a manufacturer
makes a defect determination that a vehicle or equipment involves an
unreasonable risk to safety, it is imprudent for rental car companies or others to
suggest that the unreasonable risk can be ignored because they consider other
recalls to be more “serious”. NHTSA opposes any policy to stratify recalls and
thereby suggest or imply to owners and drivers that some recalls are “more
important” than others. The direct consequence of this policy would be to imply
to owners and drivers that if NHTSA does not expressly state that a recall is one
of its top concerns, this means that it is not important.

Member Request from the Honorable Tim Murphy:

1.

If General Motors makes a change to a part, do they also have to have a different part
number? What are NHTSA's requirements with regard to that?

While it is standard procedure for manufacturers like GM to assign a different part
number when they make a change to a part, they are not legally required to do so. If,
however, GM makes a change to a part, and communicates that change to more than one
dealer, distributor, lessor, lessee, other manufacturer, owner, or purchaser in the United
States, it must provide a copy of such communication to NHTSA. See 49 C.F.R. §
579.5(b).

Member Request from the Honorable Steve Scalise:

1.

During the hearing we discussed a chart that showed the number of sales and the
correlating complaint rates with those vehicles. You explained that the Cobalt did not
stand out when compared to peer vehicles. Of the peer vehicles included on that chart,
please provide the Committee with a list of the cars where NHTSA decided to take action.

NHTSA opened an investigation that influenced Hyundai to conduct Recalls 08V532 and
08V522 on the 2001-2003 Elantra. During this period (2007-2013), NHTSA air bag
investigations led to four other recalls for air bag non-deployment. We are also currently
evaluating other peer vehicles on that chart with higher air bag non-deployment rates than
the Cobalt and will take appropriate action as warranted.
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In your testimony you say that NHTSA is pursuing an investigation or whether GM met
its timeliness responsibilities to report and address this defect under Federal law. Please
explain the specifics of how you came to that conclusion.

When GM notified NHTSA on February 7, 2014 of an ignition switch defect in certain
models, and provided a chronology regarding its actions relating to the defect on
February 24, 2014, these submissions raised questions as to whether GM met its
obligations to report and address this defect in a timely manner. In particular, they raised
a question as to whether GM met its obligation to report this defect to NHTSA within
five working days as required by 49 C.F.R. 8 573.6(b). On February 26, 2014, NHTSA
opened a timeliness query (TQ) to investigate whether GM acted in a timely manner. No
conclusion on timeliness had been made at that time or at the time of my testimony.

On May 16, 2014, GM and NHTSA entered into a Consent Order in which GM admitted
“that it violated the Safety Act by failing to provide notice of the safety-related defect
that is the subject of Recall No. 14V-047 within five working days” as required by law.
NHTSA determined that such an admission of untimeliness was warranted and
appropriate based on information indicating that GM knew or should have known that the
vehicles contained a safety-related defect well in advance of February 2014.

Please provide a clear and detailed explanation of what information NHTSA believes GM
failed to provide to the agency, the reason why OM would be required to provide that
information to NHTSA at the time a specific event or action took place and how that
information would have benefited NHTSA's evaluation of this specific issue.

Through its timeliness query investigation, NHTSA found that GM had specific
information indicating that it knew or should have known that a safety-related defect
existed in these vehicles well in advance of when it recalled them. Specifically, GM’s
supplier notified it as early as 2009 that the air bags in the Cobalt would not work unless
the key was in the “run” position. Moreover, at least as of 2012, GM personnel
investigating reports of crashes were aware that in many of the crashes that the ignition
was in “accessory” or “off” when the impact occurred and that, with the ignition in that
position, the air bags would not deploy. Around the same time, GM was discussing
potential remedies, including the possibility of revising the ignition switch to increase the
effort to turn the key out of the “run” position. In a Consent Order with the agency, GM
admitted that it violated the Safety Act by failing to provide notice to NHTSA of the
safety-related defect within five working days as required by 49 U.S.C. § 30118(c)(1), 49
U.S.C. 8§ 30119(c)(2), and 49 C.F.R. § 573.6(b). If NHTSA had this information, it
would have pursued a different course of action regarding a potential investigation.
Further, NHTSA would have benefitted from timely knowledge of the safety-related
defect so that it could ensure that GM carried out its legal obligations to notify owners
and to remedy the vehicles.
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Member Request from the Honorable Diana DeGette:

1. If General Motors is changing a part, are they legally required to inform NHTSA of that
change?

If GM makes a change to a part, and communicates that change to more than one dealer,

distributor, lessor, lessee, other manufacture