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Federal Energy Regulatory Commission 
Washington, D.C. 20426 

VIA ELECTRONIC & REGULAR MAIL 

Re: Initial Response Letter 
FOIA No. FYI 7-5 

On November 1, 2016 you filed a request for information pursuant to the Freedom 
of Information Act (FOIA), 5 U.S.C. § 552 as amended by the FOIA Improvement Act of 
2016, Pub. L. No. 114-185, 130 Stat. 538 (2016), and the Federal Energy Regulatory 
Commission' s (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2016). 
Specifically, you seek "a copy of each FOIA Appeal letter received and each FOIA 
Appeal response processed during FY2014, FY2015 and FY2016." 

A search of the Commission's non-public files identified approximately eighty 
(80) documents that may be responsive to your request. Given the considerable number 
of responsive documents, we are providing an initial response covering all FOIA Appeal 
responses processed during FY2014, FY2015, and FY2016. These documents are 
enclosed with personal information redacted in accordance with FOIA Exemption 6. 1 

FOIA Exemption 6 provides that an agency should not disclose "personnel ... and 
similar files the disclosure of whic}l. would constitute a clearly unwarranted invasion of 
personal privacy." See, e.g., Bibles v. Oregon Natural Desert Ass 'n, 519 U.S. 355 
(1997); National Ass 'n of Retired Fed. Employees v. Horner, 879 F.2d 873_ (D.C. Cir. 
1989). Accordingly, the personal information of private individuals who submitted FOIA 
appeals has been redacted from the appropriate documents. 

The Commission will continue to review the additional responsive documents and 
additional determinations concerning those documents (all FOIA Appeal letters received 
during FY2014, FY2015 and FY2016) will follow on a rolling basis. 2 Commission staff 

5 u.s.c. 552(b)(6). 

2 See S. Yuba River Citizens League v. Nat '! Marine Fisheries Serv., No. Civ. S-06-
2845, 2008 U.S. Dist. LEXIS 107177, 47 (E.D. Cal. June 20, 2008) (supporting the 
practice of releasing documents on a rolling basis); Hinton v. Fed Bureau of 
Investigations, 527 F. Supp. 223, 225 (E.D. Penn. 1981) (noting that rolling responses 
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will endeavor to provide you with another determination within twenty (20) business 
days of the date of this letter. If you have any questions regarding this matter, please 
contact the undersigned by facsimile at (202) 208-2106 or contact Toyia Johnson of my 
staff at (202) 502-8004. 

Ordinarily, any appeal from a FOIA determination must be filed within 90 days of 
the date of issuance as provided by the Freedom of Information Act and 18 C.F .R. § 

388.1 lO(a)(l) of the Commission's regulations. However, because your request is being 
processed on a rolling basis, the Commission will hold your appeal rights in abeyance 
pending a final determination. This will allow you to file a single appeal at the 
conclusion of our processing of your request. 

If you decide to appeal, this appeal must be in writing, addressed to Max Minzner, 
General Counsel, Federal Energy Regulatory Commission, 888 First Street, NE, 
Washington, DC 20426, and clearly marked "Freedom of Information Act 
Appeal." Please include a copy to Charles A. Beamon, Associate General Counsel, 
General and Administrative Law, at the same address. 

You also have the right to seek dispute resolution services from the FOIA Public 
Liaison of the agency or the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue your appeal. You may contact OGIS 
by mail at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or toll-free at 
1-877-684-6448. 

Enclosures ( 40) 

Leonard M. Tao 
Director 
Office of External Affairs 

preserve the government's right to carefully review material while promoting FOIA's 
disclosure goals); see also U.S. Dept. of Justice, FOIA Post, "OIP Guidance: The 
importance of Good Communication with FOIA requesters," (posted 2010) (stating 
agencies should provide rolling responses for requests involving a voluminous material.) 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Mr. Roy Mendelsohn 

Dear Mr. Mendelsohn: 

JAN 3 1 2014 
Re: Freedom of Information Act 

Appeal, FOIA No. FY14-21 

This letter responds to your December 24, 2013, appeal pursuant to the Freedom 
of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.110 (2013). 
You have appealed the decision issued on December 1 7, 20 13 by Leonard M. Tao, 
Director of the Office of External Affairs (Director), which withheld the two internal 
memos you seek, filed under Accession Nos. 20131031-0181 and 20131031-0182, in 
Docket No. P-1267. 

On appeal, you contend that the Commission erred in withholding the above
described information, which I note was withheld under FOIA Exemption 5.1 As a side 
issue, you also criticized the Commission's Critical Energy Infrastructure Information 
process (CElli process, which the Director presented to you as a potential alternative 
source of information. 

1 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency"). 

2 CEil is specific engineering, vulnerability, or detailed design information about 
proposed or existing critical infrastructure (physical or virtual) that: (i) Relates details 
about the production, generation, transmission, or distribution of energy; (ii) Could be 
useful to a person planning an attack on critical infrastructure; (iii) Is exempt from 
mandatory disclosure under the Freedom of Information Act; and (iv) Gives strategic 
information beyond the location of the critical infrastructure. See 18 C.F .R. § 3 88.113. 

Redacted pursuant to exemption 6
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DISCUSSION 

The Director correctly invoked FOIA Exemption 5 to withhold Accession Nos. 
2013031-0181 and 20131031-0182 in their entirety. Courts have consistently held that 
three policy purposes constitute the basis for the FOIA Exemption 5 deliberative process 
privilege: (1) to encourage open, frank discussions on matters of proposed policy 
between subordinates and superiors; (2) to protect against premature disclosure of 
proposed policies before they are finally adopted; and (3) to protect against public 
confusion that might result from disclosure of reasons and rationales that were not in fact 
ultimately the grounds for an agency's action. See Russell v. Dep 't of the Air Force, 682 
F .2d 1045, 1048 (D.C. Cir. 1982); see also Environmental Protection Agency v. Mink, 
410 U.S. 73, 87 (1972) (recognizing that "[i]t would be impossible to have any frank 
discussions of legal or policy matters in writing if all such writings were to be subjected 
to public scrutiny"). Agency staff must have the leeway to express their personal and 
internal opinions on official matters without fear that such opinions would be publicly 
released. The withheld materials are internal engineering memos summarizing 
consultations and studies related to the Buzzards Roost Hydroelectric Project in Docket 
No. P-1267. The staff opinions reflected in the withheld memos are preliminary in that 
they did not necessarily represent the official views of the agency. The withheld 
materials also include internal staff analysis submitted to superiors for review. 

In addition, any factual portions of these documents are so inextricably intertwined 
with the deliberative matter that disclosure would reveal the pre-decisional deliberations. 
See In reSealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Mead Data Central, Inc. v. 
United States Dep't of the Air Force, 566 F.2d 242, 256 (D.C. Cir. 1977)) (recognizing 
that FOIA Exemption 5 protects all communications including purely factual material 
that would expose to public view an agency's decision-making process). Given the 
deliberative nature of the information contained in the two internal memoranda, they are 
exempt from disclosure in their entirety under FOIA Exemption 5. For these reasons, the 
memos you seek were correctly withheld in their entirety under FOIA Exemption 5.3 

Finally, while I understand your disappointment with the Director's determination, 
his determination was appropriate, and his suggestion that you consider the CEil process 
as a possible alternative source of information was intended solely for your benefit. 

3 I also want to clarify that two separate documents, Accession Nos. 20131018-
0211 and 20131018-0212 are publicly available on the Commission's e-Library system. 
The March 27, 2013 Board of Consultants Report and the February 2013 Site-Specific 
Probable Maximum Precipitation reports referenced in these documents may be of 
interest to you and may be available upon request through the Commission's CEil 
process. 

Redacted pursuant to exemption 6
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Accordingly, I disagree with your assertion that the CEll process is a "device to keep 
FERC machinations out of the public eye." To the contrary, the CEil process was 
designed to make information available to members of the public like you, who may have 
a legitimate need for information, while keeping it out of the hands of potential terrorists. 
See 98 FERC ~ 61,017 pp. 1-2 (Jan. 16, 2002). Indeed, you have successfully obtained 
information through the CEil process on several occasions.4 

CONCLUSION 

For the reasons stated above, your December 24, 2013 appeal is denied. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which would be the location of the data that you seek. You may also seek 
mediation from the Office of Government Information Services (OGIS). Using OGIS 
services does not affect your right to pursue litigation. You may contact OGIS by mail at 
Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 207 40-6001; email 
at ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free 
at 1-(877) 684-6448. 

JSJ'J(r 
David L. Morenoff 
Acting General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4092 9620 

4 Our records indicate that in the past two years, you filed five requests for CEil 
and received the requested information. The five requests for CEil are: CE12-82, CE12-
16, CE12-169, CE13-34, and CE13-70. 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Christopher C. Homer, Esq. 

DEC 2 0 2013 

Free Market Environmental Law Clinic 
9033 Brook Ford Road 
Burke, VA 22015 
CHomerLaw@aol.com 

Dear Mr. Homer: 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-l 

This letter responds to your correspondence received November 21, 2013, which 
appeals the October 31, 2013 response of Leonard M. Tao, Director of the Office of 
External Affairs (Director), to the request you filed on October 2, 2013, pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy 
Regulatory Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. 
§ 388.110 (2013). Specifically, you requested the following documents, for a one-year 
period dating back to October 2, 2012: 

1) all emails, text messages, or instant messages (and any attachments 
thereto); 

2) and any other records; 

3) which were sent to or from any employee (including also as cc: or bee:) 
in FERC's a) Office of Enforcement, or b) Office of the Executive 
Director (which for this purpose does include the four 
divisions reporting to the Office of the Director); 

4) discussing or referencing FERC filling the position of Director, Office 
of Enforcement as advertised in the job posting found at 
http://jobs.govloop.com/37308/director-office-of-
enforcement/?post to=govloop; 

5) including but not limited to representing or referencing a complaint, 
objection, dispute or challenge to the manner in which FERC filled the 
position or resolution or discussion of same. 
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You appeal the determination of the Director, which withheld thirty-six (36)1 

documents in their entirety under FOIA Exemptions 5 and 6.2 Specifically, you raise the 
following issues: (A) the Director failed to justify withholding documents in whole or in 
part under FOIA Exemption 5 deliberative process privilege and failed to disclose factual 
portions of pertinent documents; and (B) the Director failed to justify why the 
individual's privacy interest in personnel information is greater than the public interest in 
disclosure of that information. After a careful review of your appeal, and the withheld 
information, I am upholding the Director's response. I address your arguments in turn 
below. 

DISCUSSION 

A. The Director Correctly Applied FOIA Exemption 5 to protect deliberative 
material. 

Contrary to your assertions, the Director correctly invoked FOIA Exemption 5 to 
withhold responsive documents in their entirety. The withheld material includes emails 
and communications between FERC staff and the Office of Personnel Management 
(OPM) concerning evaluation for a career Senior Executive Service position. The 
withheld material also includes internal staff opinions subject to supervisory review and 
internal staff communications and opinions, as well as corresponding draft documents. 

Courts have consistently held that three policy purposes constitute the basis for the 
FOIA Exemption 5 deliberative process privilege: (I) to encourage open, frank 
discussions on matters of proposed policy between subordinates and superiors; (2) to 
protect against premature disclosure of proposed policies before they are finally adopted; 
and (3) to protect against public confusion that might result from disclosure of reasons 
and rationales that were not in fact ultimately the grounds for an agency's action. See 
Russell v. Dep 't of the Air Force, 682 F .2d 1045, I 048 (D.C. Cir. 1982); see also 
Environmental Protection Agency v. Mink, 410 U.S. 73, 87 ( 1972) (recognizing that "[i]t 
would be impossible to have any frank discussions of legal or policy matters in writing if 
all such writings were to be subjected to public scrutiny"). Agency staff must have the 

1 On appeal, staff determined the documents responsive to your request only 
number twenty-seven (27), not thirty-six (36). 

2 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency"); 5 U.S.C. § 552(b)(6) (protects from disclosure "personnel and medical files 
and similar files the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy.") 
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leeway to express their personal and internal opinions on official matters without fear that 
such opinions would be publicly released. The staff opinions reflected in the withheld 
documents were preliminary in that they did not necessarily represent the official views 
of the agency. In addition, these staff opinions were communicated internally in 
preparation for submissions to OPM.3 Staff reasonably may exchange views concerning 
such matters. A disclosure of this information would chill future internal communication 
among staff, and may cause public confusion as to the agency's official position. 

I agree with your assertion that the agency is required to produce purely factual 
portions of documents. However, in this instance, to the extent factual portions exist, 
they are so inextricably intertwined with the deliberative matter that disclosure would 
reveal the pre-decisional deliberations. See In re Sealed Case, 121 F.3d 729, 737 (D.C. 
Cir. 1997); Mead Data Central, Inc. v. U S. Dep 't of the Air Force, 566 F .2d 242, 256 
(D.C. Cir. 1977)) (recognizing that FOIA Exemption 5 protects all communications 
including purely factual material that would expose to public view an agency's decision
making process). The withheld material does not contain any information that is 
reasonably segregable. 

B. The Director correctly applied FOIA Exemption 6 to protect personnel 
information. 

I also disagree with your assertions that the Director failed to properly invoke 
FOIA Exemption 6. FOIA Exemption 6 protects "personnel and medical files and similar 
files the disclosure of which would constitute a clearly unwarranted invasion of personal 
privacy." 5 U.S.C. § 552(b)(6). Your reliance on Washington Post Co. v. US. Dep't of 
Health and Human Servs., 690 F.2d 252 (D.C. Cir. 1982), is misplaced. While, in 
Washington Post Co., the public interest in disclosure supported release of hired 
consultants' non-federal employment information, the information you seek consists of 
personnel-related information concerning an application and evaluation for a career 
Senior Executive Service position that was not ultimately filled. This is precisely the 
type of information FOIA Exemption 6 is designed to protect. See Core v. US. Postal 
Serv., 730 F.2d 946, 948 (4th Cir. 1984) (recognizing that the privacy interest in 
unsuccessful applicants' personnel information for positions in the federal government 
that are not filled outweighs the public interest in such information). 

3 Such communications between Executive Branch agencies also may be covered 
by FOIA Exemption 5. See Dep't of Interior v. Klamath Water Users Protective Ass'n, 
121 S. Ct. 1060, 1066 (2001) (recognizing FOIA Exemption 5 extends to 
communications between Government agencies). 
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C. Responsive documents are also protected in whole or in part under FOIA 
Exemption 2. 

In addition to FOIA Exemptions 5 and 6, upon further review, I have determined 
that some or all of the responsive documents are also protected from disclosure under 
FOIA Exemption 2, which protects internal agency documents that relate solely to the 
agency's personnel rules and practices. See Milner v. Dep 't of the Navy, 131 S. Ct. 1259, 
1271 (2011) (holding that Exemption 2, consistent with the plain meaning of the term 
"personnel rules and practices," encompasses records relating to issues of employee 
relations and human resources). 

CONCLUSION 

For the reasons stated above, your November 21, 2013 appeal is denied. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which would be the location of the data that you seek. You may also seek 
mediation from the Office of Government Information Services (OGIS). Using OGIS 
services does not affect your right to pursue litigation. You may contact OGIS by mail at 
Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free 
at 1-(877) 684-6448. 

Sincerely, 

ftJ-j?;f'~ 
David L. Morenoff 
Acting General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4093 6291 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 

Mr. Steven G. Soles 
STS Energy Partners LP 
26 Buttonwood Drive 
Exton, PA 19341 
stevenstsenergy@gmail.com 

Dear Mr. Soles: 

JAN2 7 20t4 
Re: Freedom of Information Act 

Appeal, FOIA No. FY14-08 

This letter responds to your December 12, 2013 appeal of the denial of your 
request filed pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), 
and the Federal Energy Regulatory Commission's (FERC or Commission) FOIA 
regulations, 18 C.F.R. § 388.110 (2013). 

BACKGROUND 

On October 31, 2013, you filed a FOIA request seeking documents related to the 
Commission's March 6, 2008 "Order Denying Complaint" in Black Oak Energy LLC, et. 
al. v. PJM Interconnection LLC (Black Oak Order 11) and the Commission's September 
17, 2009 "Order Accepting Compliance Filing" in Black Oak Energy LLC, et. al. v. P JM 
Interconnection LLC (Black Oak Order II2) in Docket Nos. EL08- l 4-000 and EL08-14-
002. In particular, you requested: 

1. Internal agency documents prepared by Commission staff analyzing the issues 
addressed by the Commission in the Black Oak Order I and the Black Oak Order 
II; 

2. Documents prepared by the Office of Energy Market Regulation (OEMR) or other 
Commission departments or staff, analyzing or discussing the concept found in 
paragraph 51 of Black Oak Order I that paying excess loss charges to arbitrageurs 
may result in arbitrageurs making "trades that would not be profitable based solely 
on price differentials" alone; · 

1 122 FERC ~ 61,208 (2008). 

2 128 FERC ~ 61,262 (2009). 
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3. Documents prepared by Commission staff in OEMR or other Commission 
departments that analyze or discuss the Commission's decision to reverse Black 
Oak Order I and hold that PJM is required to pay arbitrageurs a proportionate 
share of line loss surpluses related to virtual trading; and 

4. Documents prepared by Commission staff in preparation of issuing Black Oak 
Order II that analyze or discuss the Commission's conclusion in paragraph 51 of 
Black Oak Order I that paying excess loss charges may influence arbitrageurs 
virtual trades, and the ultimate effect of the Commission's decision in Black Oak 
II on that concept. 

On November 26, 2013, the Director issued a determination withholding (294) 
documents in their entirety pursuant to FOIA Exemption 5.3 The Director determined the 
documents were deliberative process materials and contained notes and comments 
primarily between Commission staff in the Office of Energy Market Regulation and the 
Office of the General Counsel. Specifically, he indicated that the withheld materials 
consisted of pre-decisional emails, draft orders, draft briefs, draft deficiency letters, a 
draft motion to stay including comments from senior staff, and internal memoranda to 
senior staff seeking deliberative commentary on prospective Commission agenda items. 

On December 12, 2013, you appealed the Director's determination. In your 
appeal you raise the following issues: (A) the Director failed to adequately justify use of 
FOIA Exemption 5 to withhold all (294) documents in their entirety; and (B) any 
document containing "working law" must be disclosed to you, despite the applicability of 
FOIA Exemption 5. 

DISCUSSION 

A. The Director Correctly Applied FOIA Exemption 5 to Protect Deliberative 
Material. 

FOIA Exemption 5 authorizes the Commission to withhold documents when 
release of the information could interfere with internal agency deliberations. Courts have 
consistently held that three policy purposes constitute the basis for the FOIA Exemption 
5 deliberative process privilege: (1) to encourage open, frank discussions on matters of 
proposed policy between subordinates and superiors; (2) to protect against premature 
disclosure of proposed policies before they are finally adopted; and (3) to protect against 
public confusion that might result from disclosure of reasons and rationales that were not 

3 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency.") 
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in fact ultimately the grounds for an agency's action. See Russell v. Dep 't of the Air 
Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982); see also Environmental Protection Agency 
v. Mink, 410 U.S. 73, 87 (1972) (recognizing that "[i]t would be impossible to have any 
frank discussions of legal or policy matters in writing if all such writings were to be 
subjected to public scrutiny"). 

In the instant case, the withheld material consisted of pre-decisional emails, draft 
orders, draft briefs, draft deficiency letters, a draft motion to stay including comments 
from senior staff, and internal memoranda to senior staff seeking deliberative 
commentary on prospective Commission agenda items. Agency staff must have the 
leeway to express their personal and internal opinions without fear that such opinions 
would be publicly released. Staff opinions reflected in the withheld documents were 
preliminary in that they were subject to supervisory review or approval and did not 
necessarily represent the official views of the agency. A disclosure of this information 
would chill future internal communication among staff, and may cause public confusion 
as to the agency's official position. 

Furthermore, there are no segregable portions of the documents that may be 
released to you. While the agency is generally required to produce non-exempt portions 
of documents including purely factual information, facts that are inextricably intertwined 
with the deliberative material should not be disclosed. See In re Sealed Case, 121 F.3d 
729, 737 (D.C. Cir. 1997); Mead Data Central, Inc. v. U. S. Dep 't of the Air Force, 566 
F.2d 242, 256 (D.C. Cir. 1977)) (recognizing that FOIA Exemption 5 protects all 
communications including purely factual material that would expose to public view an 
agency's decision-making process). Thus, the Director correctly withheld the documents 
in their entirety. 

B. None of the Withheld Information Consists of Working Law. 

Under the working law exception to FOIA Exemption 5, agencies are required to 
release all established working law. Agencies are not, however, required to produce the 
pre-decisional deliberative processes that result in final decisions and working law. 
Indeed, the Supreme Court has determined that working law is tantamount to final 
opinions, not draft opinions, draft memoranda or pre-decisional notes and drafts. See 
N.L.R.B. v. Sears, Roebuck & Co., 421 U.S. 132, 152 (1975) (noting that the working law 
exception requires "disclosure of all [final] opinions and interpretations which embody 
the agency's effective law and policy, and the withholding of all papers which reflect the 
agency's group thinking in the process of working out its policy and determining what its 
law shall be.") (emphasis added). Other courts have also concluded that "documents 
created by an agency as part of the deliberative process which precede its final decision 
are exempt from disclosure under FOIA." See Haggestad v. Dep't of Justice, 182 F. 
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Supp.2d I (D.D.C. 2000) (citingN.L.R.B. at 132, 151 (clarifying the scope of the working 
law exception to FOIA Exemption 5)). 

In the instant case, the Commission's working law is available to you and all 
members of the public through the Commission's publicly issued orders. These orders 
represent the official position of the Commission, not the pre-decisional deliberative 
material sought in your request. Thus, the Director correctly determined that none of the 
(294) deliberative documents in this case were appropriate for release. 

CONCLUSION 

For the reasons stated above, your December 12, 2013 appeal is denied. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which is the location of the data that you seek. You may also seek mediation 
from the Office of Government Information Services (OGIS). Using OGIS services does 
not affect your right to pursue litigation. You may contact OGIS by mail at Office of 
Government Information Services, National Archives and Records Administration, 
Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email at 
ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free at 
1-(877) 684-6448. 

David L. Morenoff 
Acting General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4093 9834 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C . 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 

Mr. Christopher Homer, Esq. 
1899 L Street NW, Suite 1200 
Washington, DC 20036 
chomer@cei.org 
CHomerLaw@aol.com 

Dear Mr. Homer: 

JAN 2 7 201~ Re: Freedom of Information Act 
Appeal, FOIA No. FY14-10 

This letter responds to your December 11, 2013 appeal of the denial of your 
request filed pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), 
and the Federal Energy Regulatory Commission's (FERC or Commission) FOIA 
regulations, 18 C.F.R. § 388.110 (2013). 

BACKGROUND 

On November 1, 2013, you specifically requested all emails, text messages, or 
instant messages (and any attachments thereto) which were held or were sent to or from 
Jon Wellinghoff, James Pederson, Debbie-Anne Reese, Christina Hayes, Jeff Wright, 
Ann Miles, Sandra Waldstein, Lauren O'Donnell, and/or David Morenoffwhich: 

1. Include, anywhere, the word "Dow," and one or more of the terms "LNG," 
"export" and/or "terminal" and; 

2. Any records which mention, or are to or from (including carbon copies and blind 
carbon copies) any one or more of the following individuals: Andrew Liveris, 
Keith Belton, Peter Molinaro, Kevin Kolevar, Paul Cicio, Jennifer Diggins. 

You indicated that you requested documents from August 1, 2012, through the 
date your FOIA request was completely processed. You also clarified that you did not 
seek records related to any filings in any Commission proceedings under the Natural Gas 
Act or Federal Power Act. Finally, you clarified that you did not seek media reports, 
news clippings or any emails that were forwarded without other commentary. 

On December 4, 2013, the Director issued a determination releasing one (1) letter 
from the Industrial Energy Consumers of America, releasing one ( 1) partially redacted 
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email,1 releasing one (I) email in its entirety, withholding forty-one ( 41 )2 emails in their 
entirety under FOIA Exemption 53 and withholding one ( 1) memorandum, attached to an 
email, in its entirety under FOIA Exemption 5. The withheld documents consist of 
internal emails and discussions among staff.4 

On December 11, 2013, you appealed the Director's determination. In your 
appeal you specifically raise the following issues: (A) the Director failed to justify 
withholding documents in whole or in part under FOIA Exemption 5 deliberative process 
privilege; (B) the Director failed to rationalize withholding documents in accordance with 
the policy contemplated by FOIA Exemption 5; and (C) the Director failed to take into 
account whether segregable, redacted records were appropriate for discretionary release 
and failed to disclose factual non-exempt portions of pertinent documents under FOIA 
Exemption 5. I address your arguments in turn below. 

DISCUSSION 

A. The Director Correctly Applied FOIA Exemption 5 to Protect Deliberative 
Material. 

FOIA Exemption 5 authorizes the Commission to withhold documents when 
release of the information could interfere with internal agency deliberations Courts have 

1 Staff omitted non-responsive portions of this document. 

2 Upon further review and re-calculation, staff determined that thirty-two (32), not 
forty-one ( 41) documents were withheld in their entirety during the initial processing of 
your FOIA request. Duplicative materials have been excluded from your request. 

3 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency.") 

4 Upon additional evaluation, staff has determined that that thirty (30) of the thirty
two (32) withheld documents are non-responsive: fourteen (14) documents are 
Communication Chronicle "media reports" which you expressly excluded from the scope 
of your FOIA request; nine (9) documents consist of internal emails generated for the 
purpose of processing your request or coordinating a response among staff; and seven (7) 
documents were either completely non-responsive to your request or they were related to 
filings under the Federal Power Act. Accounting for the removal of duplicative and non
responsive material, only two (2) documents are being withheld from you in their 
entirety. 
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consistently held that three policy purposes constitute the basis for the FOIA Exemption 
5 deliberative process privilege: (I) to encourage open, frank discussions on matters of 
proposed policy between subordinates and superiors; (2) to protect against premature 
disclosure of proposed policies before they are finally adopted; and (3) to protect against 
public confusion that might result from disclosure of reasons and rationales that were not 
in fact ultimately the grounds for an agency's action. See Russell v. Dep 't of the Air 
Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982); see also Environmental Protection Agency 
v. Mink, 410 U.S. 73, 87 (1972) (recognizing that "[i]t would be impossible to have any 
frank discussions of legal or policy matters in writing if all such writings were to be 
subjected to public scrutiny"). 

In the instant case, the withheld material consists of internal staff emails and 
internal notes, opinions and comments between Commission staff. The staff opinions 
also relate to the official role of an employee in the Office of External Affairs, who 
reasonably may exchange views with supervisors. Agency staff must have the leeway to 
express their personal and internal opinions on official matters without fear that such 
opinions would be publicly released. The staff opinions and concerns reflected in the 
withheld documents were preliminary in that they concerned a possible course of future 
action. Thus, disclosure of this information would chill future internal communication 
among staff, and may cause public confusion as to the basis of agency action. 

B. The Director Correctly Determined that None of the Withheld Documents 
Were Segregable or Appropriate for Discretionary Release. 

I agree with your assertion that the agency is required to produce purely factual 
portions of documents. However, in this instance, factual portions of the two (2) 
remaining documents were so inextricably intertwined with the deliberative matter that 
disclosure would reveal the pre-decisional deliberations, or result in the production of 
meaningless phrases. See In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Mead 
Data Central, Inc. v. US. Dep't of the Air Force, 566 F.2d 242, 256 (D.C. Cir. 1977)) 
(recognizing that FOIA Exemption 5 protects all communications including purely 
factual material that would expose to public view an agency's decision-making process); 
see also Nat'! Sec. Archive Fund, Inc. v. CIA , 402 F.Supp.2d 211 , 220-21 (D.D.C. 2005) 
(concluding that no reasonably segregable information exists, because "the non-exempt 
information would produce only incomplete, fragmented, unintelligible sentences 
composed of isolated meaningless words"). The withheld material does not contain any 
information that is reasonably segregable, and all non-exempt material has been released 
to you. Therefore, no additional factual information can be released. 
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CONCLUSION 

For the reasons stated above, your December 11, 2013 appeal is denied. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which is the location of the data that you seek. You may also seek mediation 
from the Office of Government Information Services (OGIS). Using OGIS services does 
not affect your right to pursue litigation. You may contact OGIS by mail at Office of 
Government Information Services, National Archives and Records Administration, 
Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email at 
ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free at 
1-(877) 684-6448. 

Sincerely, 

fu '-/ 
David L. Morenoff 
Acting General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4093 9841 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Susan Jane M. Brown 
Western Environmental Law Center 
4107 NE Couch Street 
Portland, OR. 97232 
brown@westemlaw.org 

Dear Ms. Brown: 

APR 0 9 2014 
Re: FOIA Appeal No. FY14-l 7 

This letter responds to your appeal received February 27, 2014 of the 
determination denying in part your request filed pursuant to the Freedom of Information 
Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's 
(Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2013).1 As discussed 
below, I agree with the determination to withhold the information in part and am denying 
your appeal. 

Background 

On November 15, 2013, you requested the updated stakeholder list filed by Pacific 
Connector Gas Pipeline, LP (Pacific Connector) in FERC Docket No. CP13-492 under 
Accession No. 20130930-5138 (landowner list). A search of the Commission's 
nonpublic files identified the document responsive to your request, which was submitted 
with a request for privileged and confidential treatment. After notifying Pacific 
Connector in accordance with the Commission's regulations, the Director of the Office of 
External Affairs (Director) on January 7, 2014, released the document to you with the 
names and addresses of individual landowners redacted pursuant to FOIA Exemption 6. 
See 5 U.S.C. § 552(b)(6).2 

In your appeal of the Director's determination, you present four arguments. First, 
you argue that the Director failed to make a threshold determination that the names and 
personal addresses are "personnel and medical files and similar files." (Appeal 3-5.) 
Second, you contend that the privacy interest here is minimal. (Appeal 5-8.) Third, you 
assert that there is a public interest in disclosure to verify compliance with transparency 

1 You submitted the request on behalf of Klamath Siskiyou Wildlands Center, 
Rogue Riverkeeper, Landowners United, Oregon Coast Alliance, Cascadia Wildlands, 
Sierra Club, and Mr. Bob Barker. 

2 Contrary to statements in your appeal, both the December 24, 2013 and January 
7, 2014 determination letters summarized Pacific Connector's objections. 
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and notification laws. (Appeal 8-9.) Fourth, you argue that a balancing of the interests 
weighs in favor of a full release. (Appeal 9.) 

Discussion 

FOIA Exemption 6 provides that an agency should not disclose "personnel and 
medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." See 5 U.S.C. § 552(b)(6). As the Director 
explained, it is well established that the names and personal home addresses of private 
landowners are protected from release under FOIA Exemption 6. See, e.g., Bibles v. 
Oregon Natural Desert Ass'n, 519 U.S. 355 (1997); U.S. Dep't of Defense v. Federal 
Labor Relations Authority, 510 U.S. 487 (1994) [hereinafter FLRA]; Carter, Fullerton & 
Hayes LLC v. FTC, 520 F. Supp. 2d 134, 144-45 (D.D.C 2007); National Ass'n of Retired 
Fed. Employees v. Horner, 879 F.2d 873 (D.C. Cir. 1989). To overcome this exemption, 
it must be demonstrated that the public interest in disclosure outweighs the substantial 
privacy interest.3 

As a threshold matter, the names and personal addresses of private individuals are 
considered "personnel and medical files and similar files" under FOIA Exemption 6. 
This threshold requirement is interpreted very broadly and protects any information that 
"applies to a particular individual." See Dep't of State v. Washington Post Co., 456 U.S. 
595, 602 (1982); Odland v. FERC, Civil Action No. 13-141, 2014 WL 1244773, *10 
(D.D.C. 2014) (stating that the term "similar files" is not intended to apply only to 
intimate information). None of the authority on which you rely states that the names and 
address of private citizens are not protectable under FOIA Exemption 6. 

Moreover, the Supreme Court's decisions in FLRA and Bibles determined that, 
contrary to your assertions, there is a privacy interest in protecting the names and 
personal addresses of individual citizens. Consistent with these decisions, FERC 
precedent recognizes the privacy interest of individual citizens in their names and 
addresses. See, e.g., Columbia Gas Transmission Corp., 128 FERC ~ 61,050 at P 32 
(2009) (determining that releasing the names and addresses of private citizens on a 
landowner list "implicate[s] a privacy interest, and their mandatory release would 
constitute an unwarranted invasion of individual privacy.") In light of unwarranted 

3 See NARA v. Favish, 541 U.S. 157, 172; see also Martin v. Dep 't of Justice, 488 
F.3d 446, 458 (D.C. Cir. 2007) ("'In order to trigger the balancing of public interests against 
private interests, a FOIA requester must (1) show that the public interest sought to be 
advanced is a significant one, an interest more specific than having the information for its 
own sake, and (2) show the information is likely to advance that interest."' (quoting Boyd v. 
Dept. of Justice, 475 F.3d 381, 387 (D.C. Cir. 2007))); Carpenter v. Dep't of Justice, 470 
F.3d 434, 440 (1st Cir. 2006). 
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invasions of privacy from disclosure of landowner lists, FERC practice is to protect 
landowner names and addresses unless the landowner has consented to or otherwise 
voluntarily submitted that information in the proceeding. See, e.g., FERC Submission 
Guidelines, at pg. 6-7 (January 14, 2014) available at 
http://www.ferc.gov/help/submission-guide/user-guide.pdt). 

Nonetheless, your appeal argues that the privacy interest of the landowners has 
been diminished because Pacific Connector used the landowner list for mailings and 
·because the information can be obtained from other public sources.4 The privacy interest 
of the landowners concerning their names and personal home addresses, however, is not 
waived merely because other sources have that information or because there are other 
means for obtaining the information. See Odland, 2014 WL 1244773 at *11 (citing 
ACLU vi Dep't of Justice, 655 F.3d 1, 12 (D.C. Cir. 2011); Lazaridis v. US. Dep't of 
State, No. 10-1280 (RMC), 2013 WL 1226607 (D.D.C. Mar. 27, 2013) (finding that 
although plaintiff obtained withheld information by other means, the need to protect the 
material was not waived nor was the agency's ability to invoke the FOIA exemption). 
Therefore, I agree with established precedent that the landowners have a significant 
privacy interest in their names and addresses. 

Even though public release of the names and addresses inherently exposes the 
landowners to an unwanted invasion of privacy, you contend that disclosure is in the 
public interest in order to shed light on FERC and Pacific Connector's compliance with 
notification and public participation laws. Specifically, you assert that disclosure is 
necessary for public oversight. You rely, in large part, on Columbia Riverkeeper v. 
FERC, 650 F. Supp. 2d 1121 (D. Or. 2009) [hereinafter Riverkeeper]. 

The magistrate judge's decision in Riverkeeper is not applicable here. In 
Riverkeeper, the magistrate observed that: FERC had previously disclosed comparable 
information on its eLibrary database;5 there were possibly multiple examples of lack of 
notice to landowners; and FERC had not conducted an adequate search for responsive 
documents in view of apparent inconsistencies and omissions identified through 
discovery. Riverkeeper, 650 F. Supp. 2d at 1126-31. With these considerations in mind, 

4 Your argument that Pacific Connector used the material for mailings conflicts 
with your assertion that disclosure is needed to verify notice was sent because: ( 1) such 
mailings suggest that Pacific Connector has been fulfilling its notice requirements; and 
(2) that you have a means to verify compliance without disclosure. 

5 When alerted to this fact, FERC took immediate corrective action to remove the 
information from public view and to ensure that such disclosure would not occur in the 
future. 
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the magistrate ruled that Exemption 6 could not be invoked. These facts are not present 
in the instant matter. 6 

Rather, the facts here are more akin to the District of Columbia District Court's 
decision in Odland, in which that court affirmed FERC's protection of landowner lists 
under Exemption 6. See 2014 WL 1244773 at *10-11. In Odland, the court plainly 
stated that Riverkeeper was not applicable because there was ample evidence of notice in 
the record. Id. The Plaintiffs, like in Riverkeeper and here in your appeal, argued that 
they needed the entire lists to verify that notice was received. Id. The court, however, 
stated that FERC's duty is to send notice and that ''whether notice was received is 
irrelevant to FERC's conduct and thus is not a matter of public interest." Id. at* 11. The 
court concluded that revealing the names and addresses of landowners would not "reveal 
anything about the workings of FERC" and therefore concluded there was no public 
interest in disclosure. Id. 

Like in Odland, there is ample evidence in the public record of notice for this 
project. See 2014 WL 1244773 at * 11. In that regard, FERC's efforts with regard to 
transparency and public participation are demonstrated by the vast public record in FERC 
Docket Nos. PF12-17 and CP13-492.7 In describing FERC's notification, the record 
indicates that the "the mailing list includes federal, state, and local government 
representatives and agencies; elected officials; environmental groups and non
governmental organizations; interested Indian tribes; other interested parties; and local 
libraries and newspapers .... all affected landowners (as defined in the Commission's 
regulations)8 and anyone who submits comments on the projects."9 In addition to the 

6 Furthermore, Riverkeeper narrowly interprets Bibles and FLRA. In doing so, 
Riverkeeper de-emphasizes significant aspects of Bibles and FLRA that place a very high 
premium on protecting individual privacy. In light of the factual differences here, these 
court decisions could support a different outcome in this instance. See FLRA, 510 U.S. at 
502 (finding that the disclosure of the personal home addresses of individuals would 
violate their privacy rights). 

7 At this time, there are over five hundred (500) documents collectively in FERC 
Docket Nos. PF12-17 and CP13-492. 

8 See 18 C.F.R. 157.2l(f)(3) and 157.6(d)(2) (defining affected landowners). 

9 See Notice of intent to prepare an Environmental Impact Statement for the 
planned Jordan Cove Liquefaction and Pacific Connector Pipeline Projects, request for 
comments on environmental issues, etc re Jordan Cove Energy Project LP et al under 
PFJ2-7 et al., (August 2, 2012) [Accession No. 20802-3020]; Notice of Pacific 
Connector Gas Pipeline, LP's 616113 filing of an application seeking a certificate of 
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considerable public .record, there were seven public meetings in Southern Oregon to 
inform the public of the project.1° Furthermore, the landowner lists, even as redacted, 
show that FERC has gone to great lengths to obtain a list of affected landowners and send 
notice. Full disclosure of the list would not be dispositive as to whether FERC has met 
its notice obligation to send notice. See Odland, 2014 WL 1244 773 at * 11. As the court 
stated in Odland, "[w]hether notice was received is irrelevant to FERC's conduct and 
thus is not a matter of public interest." 

As discussed above, to overcome FOIA Exemption 6, it must be demonstrated that 
the public interest in disclosure of the information outweighs the substantial privacy 
interest of the landowners. See Horner, 879 F.2d at 879 (observing that ''even a modest 
privacy interest outweighs nothing every time."). In this instance, I fmd that this balance 
favors protecting the significant privacy interest of the landowners. See Id. 

Conclusion 

For the reasons stated above, the Director's determination is hereby, ~fi1rmed. 
Judicial review of this decision is available to you in the United States District Court for 
the judicial district in which you live, or in the United States District Court for the 
District of Columbia, which would be the location of the data that you seek. You may 
also seek mediation from the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue litigation. Y, ou may contact OGIS by 
mail at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or toll-free at 
1-877-684-6448. 

David L. Moreno 
Acting General Counsel 

7002 0860 aoo1 4093 4853 

public convenience and necessity authorizing the construction and operation of the 
Pacific Connector Gas Pipeline, etc. under CPJ3-492 et al., (June 19, 2013) [Accession 
No. 20130619-3035] 

10 See Project update for the Jordan Cove Liquefaction and Pacific Connector 
Pipeline Projects under CPI3-483 et al (November 26, 2013) [Accession No. 20131126-
4001] 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, O.C. 20426 

JAN 16201~ 

VIA EMAIL AND REGULAR MAIL 
Beth Gordon, Esq. 
The Gordon Law Firm 
113 East Nobel Avenue 
P. 0. Box 734 
Williston, FL 32696 
thegordonlawfinn@aol.com 

Dear Ms. Gordon: 

Re: Freedom of Information Act 
Appeal, FOIA No. FYI 4-28 

This letter is a response to your correspondence dated January 12, 2014, received 
by the Federal Energy Regulatory Commission (Commission) on January 13, 2014, 
regarding your Freedom of Information Act (FOIA) request, filed in accordance with 
5 U.S.C. § 552 (2012) and the Commission's FOIA regulations, 18 C.F.R. § 388.108 
(2013). Your appeal was filed prior to a Commission determination on your FOIA 
request. Consequently, it is not ripe for review by the General Counsel. The Director of 
the Office of External Affairs will provide you with a determination letter regarding your 
request within the statutory timeframe. That letter will explain your appeal rights. If you 
are still interested in pursuing an appeal, please follow the instructions in that letter. 

Sincerely, 

Charles A. Beamon 
Associate General Counsel 
General and Administrative Law 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Mr. Jason Smathers 

Dear Mr. Smathers: 

JUN 0 321M. 
Re: Freedom of Information Act 

Appeal, FOIA No. FY14-36 

This letter responds to your correspondence received April 16, 2014, which 
appeals the determinations made by the Director of the Office of External Affairs 
(Director) of the Federal Energy Regulatory Commission (Commission) on March 13 and 
April 10, 2014, in response to the request you filed on January 23, 2014, pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy 
Regulatory Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. 
§ 388.110 (2014). 

Procedural History and Background 

On January 23, 2014, pursuant to the FOIA, you sought copies of "any emails in 
the [FERC] FOIA Office that contain the word Smathers," primarily from January 1, 
2009 to the present. 

The Commission processed your request on a rolling basis in two separate 
responses. First, on March 13, 2014, the Director issued an initial partial response letter 
releasing nineteen (19) documents in their entirety. Second, on April 10, 2014, the 
Director issued a second and final response letter releasing twenty (20) documents in 
redacted form. Pursuant to FOIA Exemption 5, the redactions consisted of deliberative 
information including the names of lower level FERC staff who handled such matters.1 

1 See 5 U.S.C. 552(b)(5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency."). This exemption incorporates various privileges, including the deliberative 
process privilege which is at issue here. 

Redacted pursuant to exemption 6
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On appeal, you assert that "each of these emails ostensibly discusses a request I 
have filed, which the agency presumably has acted on, thereby adopting at least some of 
the reacted information as the official agency position for that request. "2 You contend 
that "the context in which the redactions appear seem [sic] to indicate that much of the 
redacted content is indeed official agency position and not deliberative material."3 You 
state that FOIA Exemption 5 exempts from disclosure "only those documents that are 
normally privileged in the civil discovery context."4 Specifically, you argue that the 
public disclosure of the redacted portions of the requested documents would not be 
"likely in the future to stifle honest and frank communication within the agency."5 

Discussion 

After a careful review of the requested documents, the Director's determination, 
relevant case law, and your appeal, I am upholding the Director's response in part and 
reversing in part. While I agree with the Director's finding that a substantial portion of 
these emails is protected by FOIA Exemption 5, I have determined to release additional 
parts of nine (9) of the twenty (20) redacted documents. 

The additional information which is hereby released consists of routine factual 
information which is not covered by a FOIA Exemption. See Ctr. For Int'l Env 't Law v. 
Office of the US. Trade Representative, 505 F Supp. 2d 150, 158 (D.D.C. 2007) 
(segregable nonexempt information should be released). 

However, I disagree with your overall contention that the redactions reflect 
Agency determinations which should otherwise be released. In most instances, as noted, 
the redactions consisted of predecisional internal discussions among lower level staff 
who typically assisted the Director with the processing of FOIA requests. Lower level 
staff in particular should have the leeway to engage in routine communications without 
fear that their every word will be publicly disclosed, possibly widely disseminated, and 
perhaps taken out of context. Disclosure could also result in a misleading public 
perception because the views of staff might not necessarily reflect official agency 

2 Appeal at 1. 

4 Jd., citing NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975). 

5 Jd., citing Morley v. Central Intelligence Agency, 508 F.3d 1108, 1126 (D.C. Cir. 
2007). 

Redacted pursuant to exemption 6
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direction. See Environmental Protection Agency v. Mink, 410 U.S. 73, 87 (1972) 
(recognizing that "[i]t would be impossible to have any frank discussions of legal or 
policy matters in writing if all such writings were to be subjected to public scrutiny."). 

Moreover, in conjunction with withholding lower staffs internal comments, an 
agency may also withhold their identities. In fact, the U.S. District Court for the District 
of Columbia has stated that "if a document is deliberative in nature, the identity of the 
author is also privileged, because of the potential chilling effect and harm to the 
deliberative process." Cofield v. City of LaGrange, GA, 913 F. Supp. 608, 616 (D.D.C. 
1996), citing Brinton v. Dep 't of State, 636 F .2d 600, 604 (D.C. Cir. 1980), cert denied, 
452 U.S. 905 (1981) (protecting identities of attorneys who provided legal advice to 
Secretary of State); Tax Reform Research Group v. IRS, 419 F. Supp. 415 (D.D.C. 1976) 
(protecting identities of participants in internal IRS communications). See also Oldland 
v. FERC, 2014 WL 1244773 (D.D.C. March 27, 2014), slip op. at 7 (denying Plaintiffs' 
complaint that Vaughn Index was too vague because it omitted names of lower level 
FERC staff). 

Conclusion 

For the reasons explained above, I am upholding the Director's decision in part 
and reversing in part. 

Judicial review of my decision of your appeal is available to you in the United 
States District court for the judicial district in which you live, or in the United States 
District Court for the District of Columbia, which would be the location of the data that 
you seek. You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue litigation. 
You may contact OGIS by mail at Office of Government Information Services, National 
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park, 
MD 20740-6001; email at ogis@nara.gov; telephone at 301-837-1996; facsimilie at 301-
83 7 -0348; or toll-free at 1-877-684-6448. 

Certified Mail Receipt No. 

Snclosures (9) 

David L. Moreno 
Acting General Counsel 

7002 0860 0001 4094 0830 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, 0. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

CERTIFIED MAIL 
Mr. Craig Linder 
Assistant General Counsel 
Dow Jones 
A venue of the Americas 
New York, NY 10036 
Craig.linder@dowjones.com 

Dear Mr. Linder: 

MAY 2 3 io1' 
Re: Freedom of Information Act 

Appeal, FOIA No. FY14-42 

This letter responds to your correspondence received April 14, 2014,1 in which 
you appeal the March 4, 2014 response of Leonard M. Tao, Director of the Office of 
External Affairs (Director), to the request filed by The Wall Street Journal reporter 
Rebecca Smith on January 31, 2014, pursuant to the Freedom of Information Act (FOIA), 
5 U.S.C. § 552 (2012), and the Federal Energy Regulatory Commission's (FERC or 
Commission) FOIA regulations, 18 C.F.R. § 388.110 (2014).2 

Procedural History and Background 

On January 31, 2014, pursuant to the FOIA, Ms. Smith specifically requested a 
copy of the following information: 

(1) A report on electric-grid vulnerabilities, which may have been 
prepared in May 2013, by Richard Waggel of FERC's Office of Energy 
Infrastructure Security; 

(2) A list of the largest electrical transmission substations in the U.S.; 

(3) A list of security measures that utilities should consider implementing 
to make their systems better protected against physical attacks. [Ms. 

1 Dow Jones is the parent company of The Wall Street Journal. 

2 This response was initially due on May 12, 2014. On May 12, 2014, the 
Commission's Secretary extended the deadline to May 27, 2014. 
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Smith] believe[s] the list was dated May 13, 2013 and was prepared at the 
request of former Chairman Jon Wellinghoff; 

( 4) Emails between former Chairman Wellinghoff and others at the 
Commission concerning grid security and protections, beginning in January 
2013 and continuing to the present day; and 

(5) Any FERC reports or analyses on grid attacks, especially concerning 
,, the April 16, 2013 attack on PG&E Corp's Metcalf substation in San Jose, 

California. 

On March 4, 2014, the Director issued a determination withholding thirty-five (35) 
internal staff emails in their entirety under FOIA Exemption 5.3 In this appeal, you raise 
the following issues: (A) the Director failed to satisfy the burden of demonstrating that 
the emails are exempt from disclosure under FOIA Exemption 5; and (B) the Director 
must produce any "reasonably segregable" portions of the withheld emails. 

DISCUSSION 

A. The Director Correctly Applied FOIA Exemption 5 to protect deliberative 
material. 

After a careful review of the requested documents, the Director's determination, 
relevant case law, and your appeal, I am upholding the Director's response. I agree with 
the Director's finding that the thirty-five (35) internal emails are protected by FOIA 
Exemption 5. The documents consist of internal communications and deliberations 
between Office of Energy Infrastructure Security (OEIS) staff and then FERC Chairman 
Jon Wellinghoff. They reflect internal staff opinions, analysis, comments on drafts, and 
proposed initiatives regarding cyber security. In addition, the emails include summaries 
of meetings regarding cyber and physical threats to energy infrastructure and contemplate 
future actions responsive to these threats. · 

FOIA Exemption 5 incorporates the deliberative process privilege, which is at 
issue here, to encourage open, frank discussions on matters of proposed policy between 
subordinates and superiors; to protect against premature disclosure of proposed policies 
before they are finally adopted; and to protect against public confusion that might result 
from disclosure of reasons and rationales that were not in fact ultimately the grounds for 
an agency's action. See Russell v. Dep 't of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 

3 See 5 U.S.C. § 552(b)(5). 
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1982); see also Environmental Protection Agency v. Mink, 410 U.S. 73, 87 (1972) 
(recognizing that "[i]t would be impossible to have any frank discussions of legal or 
policy matters in writing if all such writings were to be subjected to public scrutiny"). 

Agency staff must have the leeway to express their personal and internal opinions 
on official matters without fear that such opinions would be publicly released. The staff 
opinions reflected in the withheld emails reflect potential OEIS initiatives and 
deliberations regarding cyber security issues, and do not necessarily represent the official 
views of the agency. These staff opinions were communicated internally prior to any 
official agency action. Not only would release risk chilling future staff discussion, 
release here could cause public confusion by disclosing analysis that ultimately did not 
form part of any final analysis released to the public. 

B. The Director correctly determined that none of the emails contained 
information that was reasonably segregable. 

I agree with your assertion that the agency is required to produce purely factual 
portions of documents. However, in this instance, to the extent factual portions exist, 
they are so inextricably intertwined with the deliberative matter that disclosure would 
reveal the pre-decisional deliberations. See In re Sealed Case, 121 F.3d 729, 737 (D.C. 
Cir. 1997); Mead Data Central, Inc. v. U S. Dep't of the Air Force, 566 F.2d 242, 256 
(D.C. Cir. 1977)) (recognizing that FOIA Exemption 5 protects all communications 
including purely factual material that would expose to public view an agency's decision
making process). The withheld material does not contain any information that is 
reasonably segregable. Therefore, no additional factual information can be released. 

C. Many of the Emails Are Also Protected Under FOIA Exemption 7(F). 

Though not invoked by the Director, a further review of the responsive material 
reveals that at least eighteen (18) of the thirty-five (35) emails are also exempt from 
disclosure under FOIA Exemption 7(F). FOIA Exemption 7(F) exempts "records or 
information compiled for law enforcement purposes" to the extent that release of such 
information "could reasonably be expected to endanger the life or physical safety of any 
individual." See 5 U.S.C. § 552(b )(7)(F). 

In particular, so long as the information at issue was compiled for law enforcement 
purposes, this FOIA exemption may be used to prevent the release of information that 
could endanger the life or physical safety of people. See Pub. Employees for Envtl. 
Responsibility v. US. Section, Int'/ Boundary & Water Comm'n, 740 F.3d 195 (D.C. Cir. 
2014) (recognizing that law enforcement purposes include proactive steps designed to 
prevent criminal activity and to maintain security, not just investigating and prosecuting 
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individuals after a violation of the law; and holding that critical infrastructure emergency 
action plans and inundation maps were created for law enforcement purposes and 
protected under FOIA Exemptions 7(E) and 7(F)). 

Accordingly, at least eighteen (18) emails are also withheld from disclosure in 
their entirety under FOIA Exemption 7(F). The Exemption applies because the emails 
contain analysis of cyber and physical attacks, and discuss preventive security measures 
pertaining to electric utility infrastructure which, if released, could endanger the life or 
physical safety of an individual. 

CONCLUSION 

For the reasons stated above, your April 14, 2014 appeal is denied. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which would be the location of the data that you seek. You may also seek 
mediation from the Office of Government Information Services (OGIS). Using OGIS 
services does not affect your right to pursue litigation. You may contact OGIS by mail at 
Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free 
at 1-(877) 684-6448. 

David L. Morenoff 
Acting General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4092 9668 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Susan Jane M. Brown, Esq. 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
brown@westemlaw.org 

Dear Ms. Brown: 

July 3, 2014 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-44 

This letter responds to your appeal received June 9, 2014 of the determination 
denying in part your request filed pursuant to the Freedom of Information Act (FOIA), 
5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's (Commission or 
FERC) FOIA regulations, 18 C.F .R. § 3 88.108 (2014 ).1 As discussed below, I uphold the 
Director's determination in part and reverse in part as to one document. 

Background 

On February 7, 2014, you submitted a FOIA request seeking records related to the 
Williams Pacific Connector Gas Operator, LLC (Pacific Connector) pipeline construction 
application, Docket No. CP13-492. Specifically, you requested: 

1. An unredacted copy of the "updated stakeholder list" referenced in 
Williams Pacific Connector Gas Operator, LLC's ("Pacific Connector") 
filing with the Federal Energy Regulatory Commission ("FERC") for 
Docket No. CP13-492 dated January 17, 2014. 

2. Unredacted copies of all previous versions of the stakeholder/landowner 
lists dating to the original submitted to FERC for Docket No. CP 13-492 as 
referenced in Pacific Connector's letter dated January 17, 2014. NOTE: 
excluded from this request is the "updated stakeholder list" 

1 You submitted the request on behalf of Klamath-Siskiyou Wildlands Center, 
Rogue Riverkeeper, Landowners United, Oregon Coast Alliance, Cascadia Wildlands, 
and Mr. Bob Barker. 
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referenced in Pacific Connector's filing with FERC dated September 30, 
2013 which is the subject of a separate FOIA request (FERC tracking 
number FOIA-2014-0017). 

3. Unredacted copies of all communications between the FERC and Pacific 
Connector regarding Requesters' November 12, 2013 FOIA request (FERC 
tracking number FOIA-2014-0017). 

4. Unredacted copies of all requests to receive notice of siting, permitting, or 
planning actions regarding the proposed Jordan Cove/Pacific Connector 
project (for Docket No. CP13-492) that is the subject of Pacific 
Connectors' correspondence described in request categories 1 and 2 above. 
See, e.g., 40 C.F.R § 1506.6(b)(l) ("In all cases the agency shall mail notice 
to those who have requested it on an individual action."); 18 U.S.C. § 380.9 
(incorporating and implementing NEPA's public participation regulations 
established at 40 C.F.R. § 1506.6). 

5. Unredacted copies of all requests from stakeholders/landowners for 
confidential treatment of their names, addresses or other information 
regarding the proposed Jordan Cove/Pacific Connector project (for Docket 
No. CP13-492) that is the subject of Pacific Connector's correspondence 
described in request categories 1 and 2 above. 

6. All documents providing or describing a legal basis or authority for FERC 
to communicate with Pacific Connector regarding Requesters' November 
12, 2013 FOIA request. 

2 

A search of the Commission's nonpublic files identified three (3) documents 
responsive to your request. The documents are landowner lists, which were submitted by 
Pacific Connector with a request for privileged and confidential treatment. After 
notifying Pacific Connector in accordance with the Commission's regulations,2 the 
Director of the Office of External Affairs (Director), on April 21, 2014, released the 
documents to you with the names and addresses of individual landowners redacted 
pursuant to FOIA Exemption 6. See 5 U.S.C. § 552(b)(6). 

You appeal the Director's determination on the grounds that FOIA Exemption 6 is 
not applicable and that the Director failed to respond to Request Items 2 through 6. 

2 18 C.F.R. § 388.l 12(d). 
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Discussion 

The Director correctly withheld material under FOIA Exemption 6. 

FOIA Exemption 6 provides that an agency should not disclose "personnel and 
medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." See 5 U.S.C. § 552(b)(6). To overcome this 
exemption, it must be demonstrated that the public interest in disclosure outweighs the 
substantial privacy interest. 3 

1. Landowners have a strong privacy interest in protecting names and personal 
home addresses. · 

The names and personal addresses of private individuals are considered "personnel 
and medical files and similar files" under FOIA Exemption 6. See Judicial Watch, Inc. v. 
FDA, 449 F.3d 141, 152-53 (D.C. Cir. 2006); Minnis v. USDA, 737 F.2d 784, 786 (9th 
Cir. 1984) (names and addresses are within "similar files" definition). Moreover, it is 
well established that the names and personal home addresses of private landowners 
implicate a strong personal privacy interest that is routinely protected under FOIA 
Exemption 6. See, e.g., Bibles v. Oregon Natural Desert Ass'n, 519 U.S. 355 (1997); 
US. Dep't of Defense v. Federal Labor Relations Authority, 510 U.S. 487 (1994) 
[FLRA]; National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 877-78 
(D.C. Cir. 1989) (recognizing privacy interest of an individual avoiding unlimited 
disclosure of his name and address to deter unwanted contact); Odland v. FERC, Civil 
Action No. 13-141, 2014 WL 1244773 at *10 (D.D.C. 2014). 

Despite your contention, the privacy interest of the landowners concerning their 
names and personal home addresses is not waived merely because other sources have that 
information or because there are other means for obtaining the information. See Odland, 
2014 WL 1244773 at * 11 (citing ACLU v. Dep 't of Justice, 655 F.3d 1, 12 (D.C. Cir. 
2011)); Lazaridis v. US. Dep 't of State, No. 10-1280 (RMC), 2013 WL 1226607 (D.D.C. 
Mar. 27, 2013) (finding that although plaintiff obtained withheld information by other 
means, the need to protect the material was not waived nor was the agency's ability to 
invoke the FOIA exemption). 

3 See NARA v. Favish, 541 U.S. 157, 172 (2004); see also Martin v. Dep't of 
Justice, 488 F.3d 446, 458 (D.C. Cir. 2007) ("In order to trigger the balancing of public 
interests against private interests, a FOIA requester must ( 1) show that the public interest 
sought to be advanced is a significant one, an interest. more specific than having the 
information for its own sake, and (2) show the information is likely to advance that 
interest." (internal quotations omitted)). 
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In addition, your reliance on Columbia Riverkeeper v. FERC, 650 F. Supp. 2d 
1121 (D. Or. 2009) [Riverkeeper] is misplaced. In Riverkeeper, the magistrate judge 
narrowly found that there was not a strong personal privacy interest because FERC had 
previously disclosed comparable information in its eLibrary database4 and that there was 
possible evidence that multiple landowners did not receive notice. Riverkeeper, 650 
F.Supp.2d at 1126-31. Here, there is no evidence in the extensive docket in CP13-492 
that notice was not properly given or that stakeholders are not otherwise properly 
engaged in the application process. Moreover, Riverkeeper narrowly interprets Bibles 
and FLRA, de-emphasizing the very high premium these leading Supreme Court 
decisions place on protecting individual home addresses. In light of the factual 
differences here, these cases support a different outcome from Riverkeeper. 

2. On balance, the public interest in disclosure, if any, does not outweigh the 
landowners' significant privacy interest in their names and personal home 
addresses. 

The public interest at issue in the FOIA Exemption 6 balancing test is "the extent 
to which disclosure of the information sought would shed light on an agency's 
performance of its statutory duties or otherwise let citizens know what their government 
is up to." Bibles, 519 U.S. at 355-56. Under this standard, you have not articulated a 
cognizable public interest in disclosing the information. 

For example, in Odland, in which that court affirmed FERC's protection of 
landowner lists under Exemption 6, the plaintiffs argued that they needed the entire list to 
determine whether "FERC's notification procedures were effective."5 2014 WL 1244773 
at * 10-11. The court, however, stated that FERC 's obligation is to send notice and 
"whether notice was received is irrelevant to FERC's conduct and thus is not a matter of 
public interest." Id. at * 11. The court distinguished Riverkeeper, finding that there was 
"ample public documentation" showing that FERC provided notice. Id. 

Like in Odland, FERC's efforts with regard to transparency and public 
participation are demonstrated by the vast public record in FERC Docket Nos. PF12-17 

4 When alerted to this fact, FERC took immediate action to remove the 
information from public view and to ensure that such disclosure would not occur again. 

5 You allege that you are not seeking the information to shed light on whether 
FERC's notification procedures are effective. (Appeal at 12). Yet, among other things, 
you intend to compare the various iterations of the stakeholder list in order to evaluate the 
accuracy of the information used by FERC (Appeal at 9), which is essentially evaluating 
effectiveness ofFERC's notification procedures. 
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and CP13-492.6 The record describes FERC's notification procedures.7 In addition to 
the notice documented in the record, there were seven public meetings in Southern 
Oregon to inform the public of the project. 8 Furthermore, the landowner lists, even as 
redacted, show that FERC has gone to great lengths to obtain a list of affected 
landowners and send notice. Full disclosure of the list would not be dispositive as to 
whether FERC has met its obligation regarding notice. See Odland, 2014 WL 1244773 at 
* 11. The public record shows that FERC has indeed met its legal obligations. 

Likewise, disclosing names and personal home addresses will not reveal whether 
the landowners have received accurate information or are unfairly treated. Rather, the 
accuracy of the information provided may be evaluated by reviewing the record, which 
includes the information sent to the public. Moreover, using the full list to engage private 
citizens does not meet the public· interest standard because such an endeavor will not 
reveal FERC activities. See, e.g., Bibles, 519 U.S. at 355 (rejecting asserted public 
interest in "providing persons on the BLM's mailing list with additional information" 
because it does not reveal agency activities); Horner, 879 F.2d at 879 (rejecting public 
interest claim in disclosure of names and addresses where disclosure would aid in 
lobbying activities because it would not reveal agency activities). 

Furthermore, Gilman v. US. Dep 't of Homeland Security, to which you refer, is 
not applicable. No. 09-0468 (BAH), 2014 WL 984309 (D.D.C. Mar. 14, 2014). In 
Gilman, the court held that the balance tipped in favor of disclosing landowner names 
and addresses to shed light on Customs and Border Protection's building of a wall along 
the Texas-Mexico border. The court found that because the location and dimensions of 
the wall were unknown, disclosing the names and addresses would show the impact on 

6 At this time, there are over five hundred and fifty (550) documents collectively 
inFERC Docket Nos. PF12-17 and CP13-492. 

7 See Notice of intent to prepare an Environmental Impact Statement for the 
planned Jordan Cove Liquefaction and Pacific Connector Pipeline Projects, request for 
comments on environmental issues, etc re Jordan Cove Energy Project LP et al under 
PFf 2-7 et al., (August 2, 2012) [Accession No. 20120802-3020]; Notice of Pacific 
Connector Gas Pipeline, LP's 616113 filing of an application seeking a certificate of 
public convenience and necessity authorizing the construction and operation of the 
Pacific Connector Gas Pipeline, etc. under CP13-492 et al., (June 19, 2013) [Accession 
No. 20130619-3035]. 

8 See Project update for the Jordan Cove Liquefaction and Pacific Connector 
Pipeline Projects under CP 13-483 et al (November 26, 2013) [Accession No. 20131126-
4001]. 
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indigenous communities and whether landowners were being treated fairly. 2014 WL 
984309 at *7. Here, the location, route, and other significant details about the project are 
known and part of the extensive public record. Additionally, unlike Gilman, there is an 
established regulatory process with environmental review and public participation in 
which communications are part of the public record.9 

To overcome FOIA Exemption 6, it must be demonstrated that the public interest 
in disclosure of the information outweighs the substantial privacy interest of the 
landowners. See Horner, 879 F.2d at 879 (observing that "even a modest privacy interest 
outweighs nothing every time."). Here, I find that the balance weighs in favor of 
protecting the significant privacy interest of private landowners. See Id. 

Documents responsive to Request Items 2 through 6. 

With the exception of the enclosed comment letter from Pacific Connector, you 
have been provided with all documents responsive to your request, including through the 
Director's response to this FOIA request and during the processing of your November 15, 
2013 FOIA request (FY14-17). I am also providing you another copy of the November 
26, 2013 opportunity to comment letter to Pacific Connector. Lastly, the Director's 
January 7, 2014 response letter stated the legal basis under which FERC communicates 
with interested parties concerning assertions of confidentiality. See 18 C.F.R. 
§ 388.112(d). 

Conclusion 

For the reasons stated above, the Director's determination is hereby affirmed in 
part and reversed in part. Judicial review of this decision is available to you in the United 
States District Court for the judicial district in which you live, or in the United States 
District Court for the District of Columbia, which would be the location of the data that 
you seek. You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue litigation. 
You may contact OGIS by mail at Office of Government Information Services, National 
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park, 

9 To the extent you seek communications from Pacific Connector with 
stakeholders, that information will not shed light on government activities, but rather the 
activities of a private party. Dep 't of Justice v. Reporters Committee for Freedom of the 
Press, 489 U.S. 749, 774 (1989) (finding that a "rap sheet" of someone who allegedly 
had "improper dealings with a corrupt Congressman" was not in the public interest 
because it did not reveal anything about the Congressman's behavior). 
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MD 20740-6001; email at ogis@nara.gov; telephone at (301) 837-1996; facsimile at 
301-837-0348; or toll-free at 1-(877) 684-6448. 

Enclosures (2) 

Sincerely, 

fJJj 
David L. Morenoff 
Acting General Counsel 



Federal Energy Regulatory Commission 
Washington, DC 20426 

APR 211014 

VIA ELECTRONIC AND REGULAR MAIL 
Susan Jane M. Brown 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
brown@westemlaw.org 

Dear Ms. Brown: 

Re: FOIA No. FYI 4-44 
Release Letter 

On February 7, 2104, you filed a request1 for information pursuant to the Freedom 
of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2013).2 

Specifically, you requested: 

I. An unredacted copy of the "updated stakeholder list" referenced in 
Williams Pacific Connector Gas Operator, LLC's ("Pacific Connector") 
filing with the Federal Energy Regulatory Commission ("FERC") for 
Docket No. CP13-492 dated January 17, 2014. 

2. Unredacted copies of all previous versions of stakeholder/landowner lists 
dating to the original submitted to FERC for Docket No. CP13-492 as 
referenced in Pacific Connector's letter dated January 17, 2014. NOTE: 
excluded from this request is the "updated stakeholder list" referenced in 
Pacific Connector's filing with FERC dated September 30, 2013[2] which 
is the subject of a separate FOIA request (FERC tracking number FOIA-
2014-0017). 

1 You submitted the request on behalf of Klamath Siskiyou Wildlands Center, 
Rogue Riverkeeper, Landowners United, Oregon Coast Alliance, Cascadia Wildlands, 
Sierra Club, and Mr. Bob Barker. You also requested a fee waiver; however, no fees 
were associated with the processing of this request. See 18 C.F.R. § 388.109(b)(2)(iii). 

2 On March 4, 2014, the Commission issued a letter extending the timeframe to 
respond in accordance with 18 C.F.R. § 388.1 IO(b)(l) and (b)(4)(iii). By email on March 
20, 2014, staff confirmed that you agreed to extend the timeframe to respond to coincide 
with the deadline in your FOIA Appeal No. FY14-17. The Commission issued its initial 
response to your request on April 10, 2014 notifying the submitter and you of the 
Commission's intent to release a redacted version of the document. 
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3. Unredacted copies of all communications between the FERC and Pacific 
Connector, regarding Requesters' November 12, 2013 FOIA request 
(FERC tracking number FOIA-2014-0017). 

4. Unredacted copies of all requests to receive notice of siting, permitting, 
or planning actions regarding the proposed Jordan Cove/Pacific Connector 
project (for Docket No. CP13-492) that is the subject of Pacific 
Connector's correspondence described in request categories 1 and 2 above. 
See, e.g., 40 C.F .R. § 1506.6(b )(1) ("In all cases the agency shall mail 
notice to those who have requested it on an individual action."); 18 U.S.C. 
§ 380.9 (incorporating and implementing NEPA's public participation 
regulations established by 40 C.F .R. § 1506.6). 

5. Unredacted copies of all requests from stakeholders/landowners for 
confidential treatment of their names, addresses or other information 
regarding the proposed Jordan Cove/Pacific Connector project (for Docket 
No. CP13-492) that is the subject of Pacific Connector's correspondence 
described in request categories 1 and 2 above. 

6. All documents providing or describing a legal basis or authority for 
FERC to communicate with Pacific Connector regarding Requesters' 
November 12, 2013 FOIA request. 

Commission staff identified three landowners lists filed under Accession Nos. 
20140117-5162; 20130709-5056 and 20130606-5002 as responsive to this request. On 
March 10, 2014, in response to notice sent by the Commission pursuant to 18 C.F .R. 
§ 388.112(d), Pam Barnes, Project Manager for Williams Pacific Connector Gas 
Operator, LLC (Williams), objected to the release of privileged and confidential 
information submitted to the Commission. Williams raised specific objections to release 
of the names and addresses of private citizens under FOIA Exemption 6, which protects 
files the disclosure of which would constitute a clearly unwarranted invasion of privacy. 
Williams also stated that the facts here are distinguishable from those related to the 
landowner list in Columbia Riverkeeper, et al. v. FERC, 650 F. Supp. 2d 1121(D. Or. 
2009). As explained below, partially redacted versions of the landowner lists at issue will 
be released to you and portions will be withheld under FOIA Exemption 6. 

FOIA Exemption 6 provides that an agency should not disclose "personnel and 
medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." See 5 U.S.C. § 552(b)(6). It is well 
established that the names and personal home addresses of private landowners are 
protected from release under FOIA Exemption 6. See, e.g., Bibles v. Oregon Natural 
Desert Ass'n, 519 U.S. 355 (1997); US. Dep't of Defense v. Federal Labor Relations 
Autho_rity, 510 U.S. 487 (1994); Carter, Fullerton & Hayes LLC v. FTC, 520 F. Supp. 2d 
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134, 144-45 (D.D.C 2007); National Ass'n of Retired Fed. Employees v. Horner, 879 
F.2d 873 (D.C. Cir. 1989). To overcome the presumption in favor of protecting 
individual privacy, it must be demonstrated that the public interest in disclosure of the 
information outweighs the substantial privacy interest of the landowners. See NARA v. 
Favish, 541 U.S. 157, 172; see also Martin v. Dep't of Justice, 488 F.3d 446, 458 (D.C. 
Cir. 2007). That burden has not been met here. 

Relying on Columbia Riverkeeper, et al. v. FERC, 650 F. Supp. 2d 1121(D. Or. 
2009), you argue that disclosure of the requested information would contribute to the 
public's understanding of the operations of FERC. Your reliance on Riverkeeper is 
misplaced. As noted in a recent decision in Odland v. FERC, Civil Action No. 13-141, 
2014 WL 1244773, * 10 (D.D.C. 2014), Riverkeeper was not applicable because there 
was ample evidence of notice in the record. Id. The Plaintiffs, like in Riverkeeper and 
here in your request, argued that they needed the entire lists to verify that notice was 
received. Id. The court, however, stated that FERC's duty is to send notice and that 
"whether notice was received is irrelevant to FERC's conduct and thus is not a matter of 
public interest." Id. at * 11. The court concluded that revealing the names and addresses 
of landowners would not "reveal anything about the workings of FERC" and therefore 
concluded there was no public interest in disclosure. Id. 

Thus, the redacted portions of the document consist of landowners' home 
addresses, home phone numbers, or other personal information. On the other hand, the 
names, addresses, and other data of commercial entities do not implicate a privacy 
interest that is protected by FOIA Exemption 6 and are being released to you. 

Please find enclosed redacted portions of Accession Nos. 20140117-5162; 
20130709-5056 and 20130606-5002. As provided by FOIA and 18 C.F.R. § 388.110 of 
the Commission's regulations, any appeal from this determination must be filed within 45 
days of the date of this letter. The appeal must be in writing, addressed to David L. 
Morenoff, Acting General Counsel, Federal Energy Regulatory Commission, 888 First 
Street, NE, Washington, DC 20426, and clearly marked "Freedom of Information Act 
Appeal." I would appreciate it if you would also send a copy to Charles A. Beamon, 
Associate General Counsel, General and Administrative Law, at the same address. 

Director 
Office of External Affairs 

Enclosures (3) 
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cc: Pam Barnes 
Project Manager- Certificates 
Williams Pacific Connector Gas Operator, LLC 
P.O. Box 58900 
Salt Lake City, UT 84158-0900 
Pam.J.Bames@williams.com 



Federal Energy Regulatory Commission 
Washington, D.C. 20426 

MAY -' 11014 

ELECTRONIC AND REGULAR MAIL 
Mr. Ronald Rosenfeld 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-45 

This letter responds to your appeal received on April 7, 2014 pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy 
Regulatory Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. 
§ 3 88.110 (20 13 ). Specifically, you appealed a determination by the Director of the 
Office of External Affairs, Leonard M. Tao, (Director) to withhold commercially 
sensitive information under FOIA Exemption 4.1 As explained below, the Director's 
determination is affirmed in part. 

BACKGROUND 

On February 10, 2014, you filed a FOIA request for a copy of Accession No. 
20140130-5363, Supplemental Information of Downeast LNG, Inc. (Downeast). The 
requested document responds to a determination by the Department of Transportation's 
(DOT) Pipeline and Hazardous Materials Safety Administration's (PHMSA) "design spill 
criteria" for the Downeast LNG Project under Docket Nos. CP07-52 et al. On February 
21, 2014, in response to the Commission's submitter's rights notice, Down east asserted 
that part of the filing consists of proprietary trade secret and confidential commercial 
information developed by CH•IV International, LLC (CH•IV). Downcast stated that the 
information is protected and disclosure would cause substantial competitive harm to 
CH•IV if released. 

1 5 U.S.C. § 552(b)(4) (2012) (which protects from disclosure trade secrets and 
commercial or financial information obtained from a person and privileged or 
confidential). 

Redacted pursuant to exemption 6
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On March 20 2014, the Director determined to release the document subject to a 
required five day holding period with the commercially sensitive information redacted. 
See 18 C.F.R. § 388.112(e). On April 8, 2014, you appealed the Director's 
determination. You asserted that "a substantial portion of the redactions are not 
warranted." You specifically requested that Commission staff conduct an independent 
evaluation "to assure that only information which would clearly 'cause substantial harm 
to the competitive position of CH • IV' is redacted." 

DISCUSSION 

After a careful review of your appeal, the Director's response, the pertinent 
records and the applicable legal authority, I find that the Director properly invoked FOIA 
Exemption 4 to protect the information at issue.2 However, a portion of the withheld 
information is now publicly available online through the PHMSA. That information will 
be released as specified below. 

To quality for FOIA Exemption 4 protection, the information must be (1) 
commercial or financial, (2) obtained from a person, and (3) privileged and confidential. 
Generally, to be "confidential" for purposes of FOIA Exemption 4, disclosure of the 
information must either impair the government's ability to obtain similar information in 
the future, or cause substantial harm to the competitive position of the submitter of the 
information. See National Parks & Conservation Ass 'n v. Morton, 498 F.2d 765, 770 
(D.C. Cir. 1974). Under Exemption 4, a showing of actual harm is not necessary, but 
only a determination that the release of the information would create the likelihood of 
competitive harm. See Journal of Commerce, Inc. v. United States Dep't of the Treasury, 
No. 86-1075, 1987 WL 4922, at *2 (D.D.C. June 1, 1987) (holding that submitter was not 
required to document or pinpoint actual harm, but need only show its likelihood). 

As an initial matter, your appeal does not dispute that some of the withheld 
material is confidential commercial information. Your appeal also does not refute that 
public release of the document would cause substantial competitive harm to CH•IV or 
that public release could harm the agency's ability to obtain similar information in the 
future. 

CH • IV compiled the withheld information to develop an engineering solution to 
identify accidental LNG leak scenarios for design spills that relate to vapor dispersion 
models used to calculate exclusion zones for LNG import/export facilities. CH•IV staff 

2 I note that you previously inquired with Commission staff whether the initial 
determination letter applied to the Exhibits included in the document. 

Redacted pursuant to exemption 6
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compiled this information over several months presumably at great expense. The release 
of this information would harm CH • IV by providing its competitors a road map of how 
CH•IV develops design spill criteria for LNG projects. Thus, CH•IV's methodology 
would be highly valuable in the hands of its competitors. Therefore, the Director 
properly withheld this information. 

CONCLUSION 

For the reasons stated above, your April 7, 2014 appeal is denied in part and 
granted in part. The additional information slated for FERC release will be made 
available to you no sooner than five ( 5) calendar days from the date of this letter. See 18 
C.P.R. § 388.112(e). Judicial review of this decision is available to you in the United 
States District Court for the judicial district in which you live, or in the United States 
District Court for the District of Columbia, which is the location of the data that you seek. 

cc: Tania Perez 
Attorney for Downeast LNG, Inc. 
Norton Rose Fulbright 
Fulbright & Jaworski L.L.P. 
666 Fifth A venue 31st Floor 

Sincerely, 

11L~ 
David L. Morenoff 
Acting General Counsel 

New York, New York 10103-3198 
tperez(a)fulbright.com 

Certified Mail Receipt No. 7002 0860 0001 4095 2383 

Redacted pursuant to exemption 6



Federal Energy Regulatory Commission 
Washington, DC 20426 

MAY -9 2014 Freedom of Information Act 
Appeal FOIA NO. FY14-45 

ELECTRONIC AND REGULAR MAIL 
Mr. Ronald Rosenfeld 

Dear Mr. Rosenfeld: 

This letter responds to your April 7, 2014, appeal pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.110 (2013). You 
appealed the decision issued on March 20, 2014 by Leonard M. Tao, Director of the Office 
of External Affairs (Director), which withheld commercially sensitive information under 
FOIA Exemption 4. 1 

By letter dated May 1, 2014, Acting General Counsel, David L. Moren off, reversed in 
part the Director's decision and determined to release additional information in redacted 
form. The Acting General Counsel's decision also provided notice to the submitter that part 
of the requested data will be released no sooner than five ( 5) business days after the issuance 
of this decision pursuant to 18 C.F.R. § 388.112(e). The five-day notice period has elapsed 
and I am now releasing a redacted version of the document to you. 

Sincerely, 

CLcuL/~ 
Charles A. Beamon 
Associate General Counsel 
General and Administrative Law 

1 5 U.S.C. § 552(b)(4) (2012) (which protects from disclosure trade secrets and 
commercial or financial information obtained from a person and privileged or confidential). 

Redacted pursuant to exemption 6
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cc: Tania Perez 
Attorney for Downeast LNG, Inc. 
Norton Rose Fulbright 
Fulbright & Jaworski L.L.P. 
666 Fifth Avenue, 31st Floor 
New York, New York 10103-3198 
tperez@fulbright.com 

Enclosure 

- 2 -

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, 0. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Ms. Yasmin Gamboa, Esq. 
The Street 
14 Wall Street, 15th Floor 
New York, NY 10005 

Dear Ms. Gamboa: 

AUG - 8 2014 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-62 

This letter responds to your correspondence received July 15, 2014, which appeals 
the May 16, 2014 response of Leonard M. Tao, Director of the Office of External Affairs 
(Director), to the request filed on April 2, 2014, by Daniel Freed, pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy 
Regulatory Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. 
§ 388.110 (2014). For the reasons explained below, I am upholding the Director's 
determination and denying your appeal. 

Procedural History and Background 

On April 2, 2014, pursuant to the FOIA, Mr. Freed, a reporter with The Street, 
sought a copy of "all FERC records from 2011 2013 containing the name Blythe 
Masters." On May 16, 2014, the Director issued a determination informing Mr. Freed 
that a search of the Commission's non-public documents determined that over 15,000 
documents may be responsive to his request. The Director informed Mr. Freed that one 
of those documents, a 70 page memorandum (Memo), would be withheld in its entirety 
pursuant to FOIA Exemptions 4 and 7 .1 Mr. Freed was also advised that the remainder of 
the request would be processed on a rolling basis. 2 

1 5 U.S.C. 552(b)(4), (7) (2012). 

2 Commission staff continues to review the responsive documents, and the 
Director will make further determinations in response to Mr. Freed's request until all 
documents have been reviewed. Mr. Freed's right to appeal is preserved until the final 
determination has been issued. 
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Director's Determination 

The Director found that the Memo should be withheld pursuant to FOIA 
Exemption 4, which protects from disclosure "trade secrets and commercial or financial 
information obtained from a person [that is] privileged or confidential." See National 
Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974) (National 
Parks). The Director, citing National Parks, maintained that the Memo contains 
confidential detailed financial information that is not customarily released to the public. 
The Director determined further that release of the Memo would likely cause significant 
harm to JP Morgan and would impair the Government's ability to obtain necessary 
information in the future. The Director noted that the Memo relates to confidential 
settlement negotiations and that divulging confidential aspects of such negotiations would 
make it difficult for the Government to reach joint resolutions in furtherance of the public 
interest. See, e.g., M/A-Com Info. Systems, Inc. v. US. Dep't of Health & Human 
Services, 656 F. Supp. 691, 692 (D.D.C. 1986) (finding that it is in the public interest to 
encourage settlement negotiations and that disclosure of confidential commercial 
information would impair the government's ability to carry out its duties). 

The Director determined that the Memo was also protected from disclosure in its 
entirety pursuant to FOIA Exemption 7, which protects "records or information compiled 
for law enforcement purposes." Specifically, FOIA Exemption 7(E) affords protection to 
all law enforcement information that "would disclose techniques and procedures for law 
enforcement investigations or prosecutions, or would disclose guidelines for law 
enforcement investigations or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law."3 

The Director noted that information contained in the Memo embodies FERC 
enforcement techniques and procedures that are confidential and must remain so in order 
to preserve their effectiveness, and as such, the Memo would be withheld pursuant to 
FOIA Exemption 7(E). "Rather than requiring a highly specific burden of showing how 
the law will be circumvented, exemption 7(E) only requires that the [agency] demonstrate 
logically how the release of the requested information might create a risk of 
circumvention of the law." Blackwell v. FBI, 646 F.3d 37, 42 (D.C. Cir. 2011), quoting 
Mayer Brown LLP v. IRS, 562 F .3d 1190, 1194 (D.C. Cir. 2009). See also Williston 
Basin Interstate Pipeline Co. v. FERC, 1989 U.S. Dist. LEXIS 3970 (D.D.C. April 17, 
1989) (finding portions of a regulatory audit describing the significance of each page in 
the audit report, investigatory technique used, and auditor's conclusions to constitute "the 
functional equivalent of a manual of investigative techniques."). 

3 5 U.S.C. § 552(b)(7)(E). 
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Your Arguments on Appeal 

On appeal, you contend that the Director improperly invoked FOIA Exemption 4. 
In particular, you assert that the Memo fails to meet any part of the three part test 
required for FOIA Exemption 4 protection as established by National Parks. 
Specifically, you state that: (1) the information is not commercial because you do not 
have a commercial interest in the information, (2) the information was not obtained from 
a person, and (3) actual substantial harm would not flow from release of the information. 
Moreover, you assert that when weighing the public interest against the alleged harm at 
issue, the balance favors release. 

With respect to FOIA Exemption 7, you argue that the Agency has failed to 
demonstrate that release of the document would logically lead to the risk of 
circumventing the law. In your estimation, the information at issue would not reveal 
techniques and routines that are not known to the public. 

DISCUSSION 

FOIA Exemption 4 

I agree with the Director's determination that the Memo contains confidential 
commercial information that could both significantly harm JP Morgan's competitive 
position and make it more difficult for the government to obtain similar information in 
the future.4 I find that the Memo meets all parts of the tests for FOIA Exemption 4 
protection as established in National Parks. 

The information is commercial 

With respect to the commercial nature of the documents, courts, including the 
D.C. Circuit, have consistently held that "the terms 'commercial' and 'financial' in 
[FOIA Exemption 4] should be given their ordinary meanings." Pub. Citizen Health 
Research Grp. v. Food & Drug Admin., 704 F.2d 1280, 1290 (D.C. Cir. 1983). "The 
term 'commercial' for Exemption 4 purposes is construed broadly to include information 

4 Because I agree with the Director that the Memo meets the National Parks 
standard to withhold from disclosure required submissions, I have not made a 
determination as to whether the Memo would qualify for protection as a voluntary 
confidential submission. See Critical Mass Energy Project v. NRC, et al., 975 F.2d 871 
(D.C. Cir. 1992). 
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in which the submitting party has a 'commercial interest.'" Judicial Watch, Inc. v. U.S. 
Dep't of Commerce, 337 F. Supp. 2d 146, 168 (D.D.C. 2004) (citations omitted). Thus, 
the pertinent question is not whether the requester will use the information in a 
commercial manner, but rather what is the inherent nature of the document itself. 
Notably, Pub. Citizen is clear that even non-commercial information could become 
commercial if the submitter (not the requester as stated in your appeal) has a commercial 
interest in the information. Id Here, the document in question contains highly detailed 
information regarding JP Morgan's trading and commercial strategies. Such information 
is commercial in nature. 

The Memo contains in(Ormation obtained from a Person 

Moreover, under these circumstances, I do not agree with your conclusion that 
because the document is Commission generated, it does not qualify for FOIA Exemption 
4. It is well established that Agency documents which contain commercial information 
may also qualify for Exemption 4 protection. See e.g. Freeman v. Bureau of Land 
Mgmt., 526 F. Supp. 2d 1178, 1188 (D. Or. 2007) (holding that "government's research 
piggybacks upon [company's] data to such an extent that the government's data is not 
truly independent for purposes of Exemption Four.") The confidential commercial 
information in the Memo is similarly intertwined with any government suppositions. 
Release of the Memo would render public detailed confidential commercial information 
about JP Morgan and its traders. 

Release of the Memo would likely substantially harm the Submitter(s) of the 
Information and impact the Commission's ability to obtain such in(Ormation in the 
future 

Finally, I concur with the Director's conclusion that release of the information 
could "likely" substantially harm JP Morgan. See Judicial Watch, Inc. v. U.S. Dep't of 
Commerce, 337 F. Supp. 2d at 168. (reiterating that National Parks "requires only that 
the substantial harm be 'likely'"). As discussed above, the Memo contains detailed 
commercial information about traders' bidding strategies. The Memo also includes 
pricing and cost information that is routinely protected from disclosure. In addition, 
release could substantially hinder the government's ability to obtain such information in 
the future and/or utilize the information as it did here - in an attempt to resolve matters 
before the Commission. 

"Information regarding settlement negotiations may qualify for Exemption 4 
protection ifit is (1) commercial or financial information; (2) obtained from a person; and 
(3) confidential." Comptel v. FC.C., 910 F.Supp. 2d 100, 117 (D.D.C. 2012). The 
document was generated as a result of confidential information obtained from JP Morgan, 
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and Commission staff's interaction with JP Morgan about such confidential data may be 
protected. In particular, the document, as the Director noted, was an integral part of 
confidential settlement negotiations. The need to maintain confidentiality in the interest 
of settlement negotiations is well established. See, e.g., M/A-Com Info. Systems, Inc. v. 
US. Dep't of Health & Human Services, 656 F. Supp. 691, 692 (D.D.C. 1986) (MIA-Com 
Info. Systems, Inc.) (finding that it is in the public interest to encourage settlement 
negotiations and that disclosure of confidential commercial information would impair the 
government's ability to carry out its duties); Judicial Watch, Inc. v. Export-Import Bank, 
108 F.Supp.2d 19, 29-30 (D.D.C. 2000) (noting that even where submissions of 
information are mandatory, they may be protected if disclosure would impair an agency's 
ability to carry out its statutory purpose or discourage "forthcoming" (i.e., complete, 
accurate, or fully cooperative) submissions of such information.). 

You argue that "the courts have found that in making a FOIA Exemption 4 
determination under the element of 'causing substantial harm', the denial must balance 
strong public interest in favor of disclosure against the right of private business to protect 
sensitive information." Appeal, pg. 3. However, the D.C. Circuit has explicitly rejected 
this approach, holding "that consequentialist approach to the public interest in disclosure 
is inconsistent with the '[b ]alanc[ e of] private and public interests' the Congress struck in 
Exemption 4." Pub. Citizen Health Research Grp. v. Food & Drug.Admin., 185 F.3d 
898, 904 (D.C. Cir. 1999). Moreover, it must be emphasized that the settlement's terms 
are publicly known. The public's interest in the confidential details that were exchanged 
between FERC staff and JP Morgan in the process that led to the public settlement is 
therefore diminished.5 Accordingly, detailed confidential and proprietary information 
concerning the trading strategies of various individual employees of JP Morgan, which 
were utilized by FERC staff throughout its non-public investigation, including during 
settlement negotiations, may be protected. 

FOIA Exemption 7 

Given that I have determined that the information was correctly withheld under 
FOIA Exemption 4, I need not address whether the Director properly invoked FOIA 
Exemption 7(E). I nevertheless take this opportunity to note that though JP Morgan may 
have had a glimpse of the analyses and methodology FERC utilized to address certain 
issues, it would not be prudent to make a general public disclosure lest other would-be 
violators use it to their advantage in an attempt to evade responsibility for their 

5 See Order Approving Stipulation and Consent Agreement, 144 FERC ~ 61,068 
(2013). 
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misconduct. Thus, even though I need not address FOIA Exemption 7(E), the Director 
seems to have had ample reason for invoking it. 

Segregable Jntormation 

Finally, you assert that you would accept release of the memorandum with slight 
redactions of commercial and law enforcement/investigatory information. Any 
description or discussion of the issues and facts is inextricably intertwined with the 
confidential negotiation and processes that resulted in settlement. In other words, there is 
no clear line of demarcation between the descriptions of the issues and facts and the 
descriptions of analyses and methodology used by the Commission's Enforcement staff 
or the confidential commercial information provided by JP Morgan. To the extent that 
segregable portions of non-exempt information may be isolated, there is no duty to 
disclose material that would result in meaningless phrases outside the context of the 
larger document.6 

CONCLUSION 

For the reasons explained above, I am upholding the Director's decision to 
withhold Item I of your request in its entirety. 

Judicial review of my decision of your appeal is available to you in the United 
States District court for the judicial district in which you live, or in the United States 
District Court for the District of Columbia, which would be the location of the data that 
you seek. You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue litigation. 

6 See Mead Data Ctr., Inc. v. US. Dep 't of the Air Force, 566 F.2d 242, 261 (D.C. 
Cir. 1977); see also Nat'! Sec. Archive Fund, Inc. v. CIA, 402 F. Supp.2d 211, 220-21 
(D.D.C. 2005) (concluding that no reasonably segregable information exists, because "the 
non-exempt information would produce only incomplete, fragmented, unintelligible 
sentences composed of isolated, meaningless words.") 
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You may contact OGIS by mail at Office of Government Information Services, National 
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park, 
MD 20740-6001; email at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-
837-0348; or toll-free at 1-877-684-6448. 

Sincerely, 

BJ'-/ 
Acting General Counsel 

7002 0860 0001 4093 4877 
Certified Mail Receipt No. ___ _:_::..:.::......:::..::..=---------



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON. D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

SEP 1520~ 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-76 

VIA ELECTRONIC AND CERTIFIED MAIL 
Mr. Tyler J. Storti 
Stewart Sokol & Gray LLC 
2300 SW First Ave 
Suite 200 
Portland, OR 97201 
tstorti@lawssl.com 

Dear Mr. Storti: 

By correspondence received on April 29, 2014, your firm filed a request for 
information pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012) 
and the Federal Energy Regulatory Commission's (FERC or Commission) FOIA 
regulations, 18 C.F.R. § 388.108 (2014). You requested access to privileged documents 
in Docket No. P-11945. Specifically, you requested materials found at the following 
eLibrary Accession Numbers: 20060728-0114; 20080626-0077; 20111115-5118; 
20111212-5019; 20111215-5100; 20120312-5054; 20120410-0325; 20120605-5095; 
20120611-5137; 20130320-5125; 20130320-5126; 20130325-5027; and 20130326-5120. 

BACKGROUND 

You appeal the June 11, 2014 and June 27, 2014 determinations of Leonard Tao, 
Director of FERC 's Office of External Affairs (Director), which withheld the responsive 
documents in their entirety under one of the following FOIA Exemptions 3, 4, 5 and 7(F) 
as applicable.1 Specifically, you raise the following issues: (A) the Director incorrectly 

1 See 5 U.S.C. § 552(b)(3) (protects from disclosure material specifically 
exempted from disclosure by statute); 5 U.S.C. § 552(b)(4) (protects from disclosure 
"trade secrets and commercial or financial information obtained from a person and 
privileged or confidential."); 5 U.S.C. § 552(b )(5) (protects from disclosure "intra-agency 
memoranda or letters that would not be available by law to a party other than an agency 
in litigation with the agency"); 5 U.S.C. § 552(b )(7)(F) (protects from disclosure "records 
or information compiled for law enforcement purposes, but only to the extent that the 
production of such law enforcement records or information could reasonably be expected 
to endanger the life or physical safety of any individual."). 
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withheld documents under FOIA Exemption 3; (B) the Director incorrectly withheld 
documents under FOIA Exemption 4; (C) the Director incorrectly withheld documents 
under FOIA Exemption 5; (D) the Director incorrectly withheld documents under FOIA 
Exemption 6;2 (E) the Director incorrectly withheld documents under FOIA Exemption 
7(F);3 and (F) the Director failed to reasonably disclose segregable material. After a 
careful review of your appeal, the withheld information, and applicable law, I am 
upholding the Director's determinations. I address your arguments, in tum, below. 

DISCUSSION 

A. Documents identified in eLibrary by Accession Nos. 20130326-5120, 20130320-
5126, 20130325-5027, and 20130320-5125 were properly withheld under FOIA 
Exemption 3. 

FOIA Exemption 3 protects documents "specifically exempted from disclosure by 
statute, provided that such statute (A) requires that the matters be withheld from the 
public in such a manner as to leave no discretion on the issue, or (B) establishes 
particular criteria for withholding or refers to particular types of matters to be withheld." 
5 U.S.C. § 552(b)(3). Accordingly, the Director properly invoked FOIA Exemption 3 to 
protect cultural resource information specifically exempted from disclosure by the 
National Historic Preservation Act of 1966 (NHPA), 16 U.S.C. § 470 et seq (2012). 

In particular, the Director withheld cultural resource reports and/or surveys that 
provide the location, character, and ownership of certain historical resources, including 
maps showing the locations of specific historical sites, and information regarding a site's 
eligibility for the National Registry of Historical Places. This type of information may be 
protected because it contains detailed information about historical sites in an area that is 
not widely known. See 16 U.S.C. § 470w-3(a). Disclosure of the information could 
result in irreparable harm to historical resources. I, therefore, affirm the Director's 
decision to withhold these four documents pursuant to FOIA Exemption 3. 

2 The Director did not invoke FOIA Exemption 6 to protect the documents, so that 
issue will not be considered on appeal. 

3 You asserted that the Director inappropriately withheld documents pursuant to 
FOIA Exemption 7(F). However, the Director withheld only the two documents located 
at eLibrary Accession Nos. 20111212-5019 and 20120312-5054 pursuant to FOIA 
Exemption 7(F). You did not take issue with the director's determination as to these two 
documents and stated that you would request those two documents through the 
Commission's Critical Energy Infrastructure Information process. 

Blggc13
Highlight
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B. Documents identified in eLibrary by Accession Nos. 20111115-5118, 20120605-
5095, 20120611-5137, and 20111215-5100 were properly withheld under FOIA 
Exemption 4. 

To quality for FOIA Exemption 4 protection, the information must be: (1) 
commercial or financial, (2) obtained from a person, and (3) privileged and confidential. 
Generally, to be confidential for purposes of FOIA Exemption 4, disclosure of the 
information must either impair the government's ability to obtain similar information in 
the future, or cause substantial harm to the competitive position of the submitter of the 
information. See National Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 
(D.C. Cir. 1974). Under Exemption 4, a showing of actual harm is not necessary, but 
only a determination that the release of the information would create the likelihood of 
competitive harm. See Journal of Commerce, Inc. v. United States Dept of the Treasury, 
No. 86-1075, 1987 WL 4922, at *2 (D.D.C. June 1, 1987) (holding that submitter was not 
required to document or pinpoint actual harm, but need only show its likelihood). 

The Director explained that the withheld material consisted of confidential 
financial and commercial information, including financing plans, agreements, interest 
rates, detailed project cost estimates, and average energy production statements. 
According to the submitter, the release of this information could harm Dorena Hydro 
LLC (Dorena) by providing its competitors a detailed road map of how Dorena calculates 
costs. See Nadler v. F.D.IC., 92 F.3d 93, 95 (2d Cir. 1996) (finding that budget and cost 
estimates, financial terms and agreements for cost-sharing, and rights and obligations 
between parties amounted to confidential commercial and financial information). Based 
on the submitter's representations and the absence of Commission requirements that such 
information otherwise be made public, I conclude that the Director properly withheld this 
information. 

C. Documents identified in eLibrary by Accession Nos. 20060728-0114, 20080626-
0077, and 20120410-0325 were properly withheld under FOIA Exemption 5. 

The withheld material includes Commission staffs work papers and analyses that 
contain predecisional evaluations of the hazard potential, proposed licensing articles, and 
internal review of design documents. The withheld documents reflect staffs preliminary 
work, and they do not necessarily represent the official views of the agency. It is well 
established that such information may be withheld under FOIA Exemption 5. See Russell 
v. Dep 't of the Air Force, 682 F .2d 1045, 1048 (D.C. Cir. 1982) (protecting against 
premature disclosure of staffs work product and guarding against the confusion that 
could result therefrom). The Director properly determined to withhold these documents 
pursuant to FOIA Exemption 5. 
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D. It is not possible to segregate non-privileged portions of the withheld documents. 

Although I agree with your assertion that the Commission is required to produce 
purely factual portions of documents, the Commission is not obligated to produce facts 
that are inextricably intertwined with deliberative material or make redactions that would 
only result in disclosure of meaningless phrases. See Mead Data Ctr., Inc. v. U.S. Dep 't 
of the Air Force, 566 F.2d 242, 261 (D.C. Cir. 1977); see also Nat'l Sec. Archive Fund, 
Inc. v. CIA, 402 F. Supp.2d 211, 220-21 (D.D.C. 2005) (concluding that no reasonably 
segregable information exists, because "the non-exempt information would produce only 
incomplete, fragmented, unintelligible sentences composed of isolated, meaningless 
words."). The withheld material does not contain any information that is reasonably 
segregable, and all non-exempt material has been released to you. Therefore, no 
additional factual information can be released. 

CONCLUSION 

For the reasons stated above, your August 11, 2014 appeal is denied. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which would be the location of the data that you seek. You may also seek 
mediation from the Office of Government Information Services (OGIS). Using OGIS 
services does not affect your right to pursue litigation. You may contact OGIS by mail at 
Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free 
at 1-(877) 684-6448. 

Sincerely, 

David L. Morenoff 
General Counsel 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

VIA REGULAR MAIL 
Tyler J. Storti 
Stewart Sokol & Larkin LLC 
Attorneys at Law 
2300 SW First Avenue 
Suite 200 
Portland, OR 97201-5047 
tstorti@lawssl.com 

Dear Mr. Storti: 

OCT 2 9 2014 
Re: FOIA Appeal No. 14-78 

Initial Release 

Pursuant to the determination and notice provided to you on September 25, 2014, 
by General Counsel David L. Moren off, please find copies of the cultural records relating 
to sites not eligible for listing on the National Register of Historic Places on the enclosed 
DVD. If you have any questions, please contact at

Enclosure 

Sincerely, 

Charles A. Beamon 
Associate General Counsel 
General and Administrative Law 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 
SEP25M 

VIA ELECTRONIC AND REGULAR MAIL 
Tyler J. Storti 
Stewart Sokol & Gray LLC 
2300 SW First Avenue 
Suite 200 
Portland, OR 97201 
tstorti@lawssl.com 

Dear Mr. Storti: 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-78 
Notice of Intent to Release 

This letter responds to your appeal of the determination denying your request filed 
pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012) and the 
Federal Energy Regulatory Commission's (Commission or FERC) FOIA regulations, 18 
C.F.R. § 388.108 (2014). Your appeal was untimely filed. The Commission regulations 
require that appeals be received "within 45 days of the determination" of your FOIA 
request. 18 C.F.R. § 388.llO(a)(l). The Commission issued its determination on July 7, 
2014. Appeals are considered received "upon actual receipt by the General Counsel." Id. 
Your appeal was received by the General Counsel on August 25, 2014, 49 days after the 
determination. 

Although your appeal was untimely, based on Commission staffs subsequent 
review of the documents, I have nevertheless determined, as a courtesy, to release to you 
additional cultural records relating to sites not eligible for listing on the National Register 
of Historic Places. Given the potential volume of the pages to be reviewed, an estimated 
6,000 pages, these records will be released to you on a rolling basis. 

Pursuant to 18 C.F.R. § 388.l 12(e), this letter provides notice to the submitter that 
the documents not protected by FOIA Exemption 3, 5 U.S.C. § 552(b )(3), will be 
released to you no sooner than five (5) business days after the issuance of this decision. 
Judicial review of this decision is available to you in the United States District Court for 
the judicial district in which you live, or in the United States District Court for the 
District of Columbia, which would be the location of the data that you seek. You may 
also seek mediation from the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue litigation. You may contact OGIS by 
mail at Office of Government Information Services, National Archives and Records 
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Administration, Room 2510, 860 I Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at (301) 837-1996; facsimile at 301-837-0348; or toll-free at 
1-(877) 684-6448. 

cc: Julie E. Pyper 

sfi1~'lllr 
David L. Morenoff 
General Counsel 

License Compliance Manager 
Grant County Public Utility District 
PO Box 878 
Ephrata, WA 98823 
jpyper@gcpud.org 

David J. Mishalanie, P .E. 
Dam Safety/EAP Supervisor 
Grant County Public Utility District 
PO Box 878 
Ephrata, WA 98823 
dmishal@gcpud.org 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, 0. C. 20426 

Re: Freedom of Information Act 
OFFICE OF THE GENERAL COUNSEL SEP 3 0 2014 Appeal, FOIA No. FY14-93 

VIA CERTIFIED MAIL 
Christopher C. Horner 
The Free Market Environmental Law Clinic 
1489 Kinross Lane 
Keswick, VA 2294 7 
CHornerLaw@aol.com 

Dear Mr. Horner: 

This letter responds to your correspondence received August 15, 2014, which appeals 
the August 5, 2014 response of Leonard M. Tao, Director of the Office of External Affairs 
(Director), to the request you filed on June 23, 2014, pursuant to the Freedom oflnformation 
Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory Commission's 
(FERC or Commission) FOIA regulations, 18 C.F.R. §388.110 (2014). Specifically, you 
requested copies of all emails, dated from January 1, 2012 through May 31, 2012, which met 
the following search criteria: 

1) Sent or received by either Jon Wellinghoff, or Norman Bay of FERC's Office of 
Enforcement, 

2) Which use in either the subject field or their body, 
a. "Constellation" or "Exelon"; and 
b. "approve", "merge" (which includes "merger"), "consent", and/or "settle" 

(which also includes "settle" and "settlement") 

You appeal the determination of the Director, which withheld fifty-five ( 55) 
documents in their entirety pursuant to FOIA Exemptions 4, 5, and 6, 1 and withheld portions 
of six (6) documents under FOIA Exemptions 5 and 6. Specifically, you raise the following 
issues: (A) the Director failed to justify the withholding of a document under FOIA 
Exemption 4; (B) the Director failed to justify withholding documents in whole or in part 
under FOIA Exemption 5; (C) the Director failed to disclose factual portions of pertinent 
documents; and (D) the Director failed to justify withholding portions of documents pursuant 
to FOIA Exemption 6. 

1 See 5 U.S.C. § 552(b)(4) (protects from disclosure "trade secrets and commercial or 
financial information obtained from a person and privileged or confidential" ); 5 U.S.C. § 
552(b )(5) (protects from disclosure "intra-agency memoranda or letters that would not be 
available by law to a party other than an agency in litigation with the agency"); 5 U.S.C. § 
552(b)(6) (protects from disclosure "personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy"). 
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After a careful review of your appeal, the Director's response, the pertinent records 
and the applicable legal authority, I am upholding the Director's determination in part, and 
releasing portions of seven (7) documents that the Director withheld. These documents are 
partially redacted pursuant to FOIA Exemptions 5 and 6. A total of fifty-four (54) emails 
withheld in whole or in part are addressed in this appeal.2 I discuss your arguments, in tum, 
below. 

DISCUSSION 

A. The Director Correctly Applied Exemption 4 To One (1) Document. 

To qualify for FOIA Exemption 4 protection, the information must be: (1) 
commercial or financial information; (2) obtained from a person; and (3) confidential. See 
National Parks and Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C.Cir. 1974). 
Information is confidential if its release is likely to cause substantial harm to the competitive 
position of the person from whom it is obtained or would impair the government's ability to 
obtain such information in the future. Id. Settlement negotiation information may qualify for 
Exemption 4 protection if it otherwise meets the test described above. See Comptel v. 
F.C.C., 910 F.Supp. 2d 100, 117 (D.D.C. 2012). 

The document is an email communication between Commission staff of the Office of 
Enforcement (OE) and Constellation Energy Group Inc. (Constellation) representatives that 
contains confidential financial and commercial information concerning settlement 
negotiations with Constellation. In particular, the document contains detailed information 
concerning Constellation's financial position with regard to disgorgement, and was an 
integral part of confidential settlement discussions. 

The need to maintain confidentiality in the interest of settlement negotiations is well 
established. See, e.g., MIA-Com Info. Systems, Inc. v. U.S. Dep 't of Health & Human Servs., 
656 F. Supp. 691, 692 (D.D.C. 1986) (finding that it is in the public interest to encourage 
settlement negotiations and that disclosure of confidential commercial information would 
impair the government's ability to carry out its duties); Judicial Watch, Inc. v. Export-Import 
Bank, 108 F.Supp.2d 19, 29-30 (D.D.C. 2000) (noting that even where submissions of 
information are mandatory, they may be protected if disclosure would impair an agency's 
ability to carry out its statutory purpose). Moreover, the information is highly sensitive and 
its release would likely impair the Commission's ability to obtain such information in the 
future. Consequently, I agree with the Director's determination to withhold the document 
pursuant to FOIA Exemption 4. 

B. The Director Correctly Applied FOIA Exemption 5 To Fifty-Three (53) 
Documents. 

Courts have consistently held that three policy purposes constitute the basis for the 
FOIA Exemption 5 deliberative process privilege: (1) to encourage open, frank discussions 

2 Upon further evaluation, staff has determined that seven (7) of the sixty-one ( 61) 
emails addr~ssed in the Director's response are nonresponsive. 
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on matters of proposed policy between subordinates and superiors; (2) to protect against 
premature disclosure of proposed policies before they are finally adopted; and (3) to protect 
against public confusion that might result from disclosure of reasons and rationales that were 
not in fact ultimately the grounds for an agency's action. See Russell v. Dep 't of the Air 
Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982); see also Environmental Protection Agency v. 
Mink, 410 U.S. 73, 87 (1972) (recognizing that "[i]t would be impossible to have any frank 
discussions of legal or policy matters in writing if all such writings were to be subjected to 
public scrutiny"). 

The documents withheld in full or in part pursuant to Exemption 5 consist of internal 
staff opinions subject to supervisory review, internal staff communications, and names of 
lower level staff. The staff opinions and communications were communicated internally and 
relate to the official roles or perspectives of OE staff, including with respect to the 
Commission's investigation of and proposed settlement with Constellation. Agency staff 
must have the leeway to express their personal and internal opinions on official matters 
without fear that such opinions would be publicly released. OE staff may reasonably 
exchange views with their supervisors and other FERC staff concerning such matters. A 
disclosure of this information would chill future internal communication among staff, and 
may cause public confusion as to the agency's official position. 

Moreover, in withholding staffs internal comments, an agency may also protect their 
identities. In fact, the U.S. District Court for the District of Columbia has stated that "if a 
document is deliberative in nature, the identity of the author is also privileged, because of the 
potential chilling effect and harm to the deliberative process." Cofield v. City of LaGrange, 
GA, 913 F. Supp. 608, 616 (D.D.C. 1996); Brinton v. Dep't of State, 636 F.2d 600, 604 (D.C. 
Cir. 1980), cert denied, 452 U.S. 905 (1981) (protecting identities of attorneys who provided 
legal advice to Secretary of State); Tax Reform Research Group v. IRS, 419 F. Supp. 415, 
423-24 (D.D.C. 1976) (protecting identities of participants in internal IRS communications); 
cf Odland v. FERC, 2014 WL 1244773 (D.D.C. March 27, 2014), slip op. at 7 (denying 
Plaintiffs' complaint that Vaughn Index was too vague because it omitted names of lower 
level FERC staff). Therefore, I agree with the Director's determination that internal staff 
deliberations and lower level staff names are properly withheld pursuant to FOIA Exemption 
5.3 

C. Factual Portions Of Seven (7) Additional Documents May Be Disclosed. 

I agree with your assertion that the agency is required to produce purely factual 
portions of documents. Therefore, of the fifty-four (54) documents withheld in full or in 
part, I have determined to release an additional seven (7) documents that are partially 
redacted pursuant to FOIA Exemptions 5 and 6.4 The additional information which is hereby 

3 In addition to the deliberative process privilege, some of the emails are also 
protected under FOIA Exemption 5 by the attorney-client privilege. 

4 The document identified as Document 36 contains ten (10) personal email addresses 
of private citizens. Though not discussed by the Director, I am asserting Exemption 6 to 
withhold those personal email addresses. The personal email addresses of private citizens 
implicate a substantial privacy interest and are protected from disclosure. See generally 
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released consists of routine factual information which is not covered by a FOIA Exemption. 
See Ctr. For lnt'l Env't Law v. Office of the US. Trade Representative, 505 F. Supp. 2d 150, 
158 (D.D.C. 2007) (segregable nonexempt information should be released). 

As to the remaining forty-seven (47) documents, I agree with the Director's finding 
that these emails are protected in whole or in part, and any remaining factual portions are not 
reasonably segregable. To the extent additional factual portions exist, they are so 
inextricably intertwined with deliberative matter that disclosure would reveal the pre
decisional deliberations. See In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Mead 
Data Central, Inc. v. U S. Dep 't of the Air Force, 566 F .2d 242, 256 (D.C. Cir. 1977) 
(recognizing that FOIA Exemption 5 protects all communications including purely factual 
material that would expose to public view an agency's decision-making process). 

D. The Director Correctly Applied FOIA Exemption 6 To Withhold Names And 
Email Addresses From Thirty-Four (34) Documents. 

FOIA Exemption 6 protects from disclosure "personnel . . . and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of privacy." 5 U.S.C. § 
552(b)(6). As a threshold matter, names and addresses are considered "personnel...and 
similar files" under FOIA Exemption 6. See Judicial Watch, Inc. v. FDA, 449 F .3d 141, 152-
53 (D.C. Cir. 2006) (similar files includes "not just files, but also bits of personal 
information, such as names and addresses"). 

The Director explained he was asserting Exemption 6 to withhold lower level staff 
names and email addresses. Because of staffs unique investigatory and enforcement role, 
disclosure of their identities and contact information could subject them to unwanted contact 
by the media and others. See Wood v. FBI, 432 F.3d 78, 87-89 (2d. Cir. 2005) (applying 
Exemption 6 to protect the names of investigative personnel of FBI Office of Professional 
Responsibility); Massey v. FBI, 3 F .3d 620, 624 (2d Cir.1993) (holding that FBI agents and 
other government employees have an interest in guarding against the disclosure of their 
identities to the extent that disclosure might subject them to embarrassment or harassment in 
their official duties or personal lives), abrogated by Milner v. Dep't of Navy, 131 S. Ct. 1259, 
179 L. Ed. 2d 268 (U.S. 2011) (abrogated on grounds other than Exemption 6); Moore v. 
Bush, 601 F. Supp. 2d 6, 13 (D.D.C. 2009) (withholding name and phone number of an FBI 
support employee under Exemption 6 because disclosure could subject the employee to 
harassment). The public interest in disclosure of names and email addresses of lower level 
staff in this instance does not outweigh the substantial privacy interest. 

Bibles v. Oregon Natural Desert Ass'n, 519 U.S. 355 (1997); Odland v. Fed. Energy 
Regulatory Comm'n, CV 13-141, 2014 WL 1244773 (D.D.C. Mar. 27, 2014). 



FOIA Appeal No. FY14-93 - 5 -

E. Though Not Invoked By The Director, A Further Review Of The Responsive 
Material Reveals That At Least Five (5) Of The Fifty-Four (54) Emails Are Also 
Exempt From Disclosure Under FOIA Exemption 7(E). 

FOIA Exemption 7(E) protects all law enforcement information that "would disclose 
techniques and procedures for law enforcement investigations or prosecutions, or would 
disclose guidelines for law enforcement investigations or prosecutions if such disclosure 
could reasonably be expected to risk circumvention of the law." 5 U.S.C. § 552(b)(7)(E). 
The information contained in these emails discloses techniques used by Commission staff in 
calculating disgorgement amounts. The emails embody FERC enforcement techniques and 
procedures that are confidential and must remain so in order to preserve their effectiveness, 
and as such, the emails should also be withheld pursuant to FOIA Exemption 7(E). 

CONCLUSION 

For the reasons stated above, your August 15, 2014 appeal is denied in part and 
granted in part. Judicial review of this decision is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District Court 
for the District of Columbia, which would be the location of the data that you seek. You may 
also seek mediation from the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue litigation. You may contact OGIS by mail 
at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email at 
ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free at 1-
(877) 684-6448. 

Enclosures (7) 

Certified Mail Receipt No. 

David L. Morenoff 
General Counsel 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Christopher C. Homer 

OCT 1 7 2014 

The Free Market Environmental Law Clinic 
1489 Kinross Lane 
Keswick, VA 22947 
CHomerLaw@aol.com 

Dear Mr. Horner: 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-93 
Supplemental Response 

This letter responds to your correspondence received September 22, 2014, which 
appeals the September 11, 2014 supplemental response of Leonard M. Tao, Director of 
the Office of External Affairs (Director), to the request you filed on June 23, 2014, 
pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the 
Federal Energy Regulatory Commission's (FERC or Commission) FOIA regulations, 18 
C.F.R. § 388.110 (2014). Specifically, you requested copies of all emails, dated from 
January 1, 2012 through May 31, 2012, which met the following search criteria: 

1) Sent or received by either Chairman Jon Wellinghoff: or Norman Bay of 
FER C's Office of Enforcement (OE), 

2) Which use in either the subject field or their body, 
a. "Constellation" or "Exelon"; and 
b. "approve", "merge" (which includes "merger"), "consent", and/or 

"settle" (which also includes "settle" and "settlement") 

The Commission identified that request as FOIA No. FY 14-93. On August 5, 
2014, the Director released to you six (6) documents redacted pursuant to FOIA 
Exemptions 5 and 6 and withheld fifty-five (55) documents pursuant to FOIA 
Exemptions 4, 5, and 6.1 You appealed the Director's determination on August 15, 2015. 
While the appeal was pending, staff identified an additional nine (9) responsive 
documents. In a supplemental letter dated September 11, 2014 the Director released one 
(I) redacted document and protected eight (8) documents pursuant to FOIA Exemptions 5 

1 See 5 U.S.C. § 552(b )( 4) (protects from disclosure "trade secrets and commercial or 
financial information obtained from a person and privileged or confidential" ); 5 U.S.C. § 
552(b)(5) (protects from disclosure "intra-agency memoranda or letters that would not be 
available by law to a party other than an agency in litigation with the agency"); 5 U.S.C. § 
552(b )(6) (protects from disclosure "personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy"). 
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and 6. You filed a supplemental appeal on September 22, 2014 as to the Director's 
supplemental response. On September 30, 2014, I issued a determination on your August 
15, 2015 initial appeal. 

You raise the following issues in your September 22, 2014 supplemental appeal: 
(A) the Director failed to justify withholding documents in whole or in part under FOIA 
Exemption 5 and failed to disclose factual portions of pertinent documents; and (B) the 
Director failed to justify withholding portions of documents pursuant to FOIA Exemption 
6. 

After a careful review of your September 22, 2014 supplemental appeal, the 
Director's September 11, 2014 supplemental response, the pertinent records and the 
applicable legal authority, I am upholding the Director's supplemental response in full. 
The bases the Director provided for withholding documents in the initial response also 
applied in his supplemental response. Likewise, the reasoning I applied in my September 
30, 2014 determination on you initial appeal also applies to your supplemental appeal. I 
discuss your arguments, in tum, below. 

DISCUSSION 

A. The Director Correctly Applied FOIA Exemption 5 To Nine (9) Documents. 

As I explained in my response to your initial appeal, courts have consistently held 
that three policy purposes constitute the basis for the FOIA Exemption 5 deliberative 
process privilege: (I) to encourage open, frank discussions on matters of proposed policy 
between subordinates and superiors; (2) to protect against premature disclosure of 
proposed policies before they are finally adopted; and (3) to protect against public 
confusion that might result from disclosure of reasons and rationales that were not in fact 
ultimately the grounds for an agency's action. See Russell v. Dep 't of the Air Force, 682 
F.2d 1045, 1048 (D.C. Cir. 1982); see also Environmental Protection Agency v. Mink, 
410 U.S. 73, 87 ( 1972) (recognizing that "[i]t would be impossible to have any frank 
discussions of legal or policy matters in writing if all such writings were to be subjected 
to public scrutiny"). 

The documents withheld in full or in part pursuant to Exemption 5 consist of 
internal staff opinions subject to supervisory review, internal staff communications, and 
names of lower level staff. The staff opinions and communications were communicated 
internally and relate to the official roles or perspectives of OE staff, including with 
respect to the Commission's investigation of and proposed settlement with Constellation. 
Agency staff must have the leeway to express their personal and internal opinions on 
official matters without fear that such opinions would be publicly released. OE staff may 
reasonably exchange views with their supervisors and other FERC staff concerning such 
matters. A disclosure of this information would chill future internal communication 
among staff, and may cause public confusion as to the agency's official position. 
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Moreover, in withholding staffs internal comments, an agency may also protect 
their identities. In fact, the U.S. District Court for the District of Columbia has stated that 
"if a document is deliberative in nature, the identity of the author is also privileged, 
because of the potential chilling effect and harm to the deliberative process." Cofield v. 
City of LaGrange, GA, 913 F. Supp. 608, 616 (D.D.C. 1996); Brinton v. Dep't of State, 
636 F.2d 600, 604 (D.C. Cir. 1980), cert denied, 452 U.S. 905 (1981) (protecting 
identities of attorneys who provided legal advice to Secretary of State); Tax Reform 
Research Group v. IRS, 419 F. Supp. 415, 423-24 (D.D.C. 1976) (protecting identities of 
participants in internal IRS communications); cf Odland v. FERC, 2014 WL 1244773 
(D.D.C. March 27, 2014), slip op. at 7 (denying Plaintiffs' complaint that Vaughn Index 
was too vague because it omitted names of lower level FERC staff). 

I agree with your assertion that the agency is required to produce purely factual 
portions of documents. However, in this instance, to the extent factual portions exist, 
they are so inextricably intertwined with the deliberative matter that disclosure would 
reveal the pre-decisional deliberations. See In re Sealed Case, 121 F.3d 729, 737 (D.C. 
Cir. 1997); Mead Data Central, Inc. v. U.S. Dep't of the Air Force, 566 F.2d 242, 256 
(D.C. Cir. 1977)) (recognizing that FOIA Exemption 5 protects all communications 
including purely factual material that would expose to public view an agency's decision
making process). Therefore, I agree with the Director's determinations that internal staff 
deliberations and lower level staff names are properly withheld pursuant to FOIA 
Exemption 5, and that the withheld material does not contain any information that is 
reasonably segregable. 2 

B. The Director Correctly Applied FOIA Exemption 6 To Withhold Names And 
Email Addresses From Nine (9) Documents. 

As I also explained in my response to your initial appeal, FOIA Exemption 6 
protects from disclosure "personnel ... and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of privacy." 5 U.S.C. § 552(b)(6). As a 
threshold matter, names and addresses are considered "personnel.. .and similar files" 
under FOIA Exemption 6. See Judicial Watch, Inc. v. FDA, 449 F.3d 141, 152-53 (D.C. 
Cir. 2006) (similar files includes "not just files, but also bits of personal information, 
such as names and addresses"). 

The Director explained he was asserting Exemption 6 to withhold lower level staff 
names and email addresses. Because of staffs unique investigatory and enforcement 
role, disclosure of their identities and contact information could subject them to unwanted 
contact by the media and others. See Wood v. FBI, 432 F.3d 78, 87-89 (2d. Cir. 2005) 
(applying Exemption 6 to protect the names of investigative personnel of FBI Office of 
Professional Responsibility); Massey v. FBI, 3 F.3d 620, 624 (2d Cir.1993) (holding that 
FBI agents and other government employees have an interest in guarding against the 

2 In addition to the deliberative process privilege, some of the emails are also 
protected under FOIA Exemption 5 by the attorney-client privilege. 
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embarrassment or harassment in their official duties or personal lives), abrogated by 
Milner v. Dep't of Navy, 131 S. Ct. 1259, 179 L. Ed. 2d 268 (U.S. 2011) (abrogated on 
grounds other than Exemption 6); Moore v. Bush, 601 F. Supp. 2d 6, 13 (D.D.C. 2009) 
(withholding name and phone number of an FBI support employee under Exemption 6 
because disclosure could subject the employee to harassment). The public interest in 
disclosure of names and email addresses of lower level staff in this instance does not 
outweigh the substantial privacy interest. 

CONCLUSION 

For the reasons stated above, your September 22, 2014 supplemental appeal is 
denied in full. Judicial review of this decision is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District 
Court for the District of Columbia, which would be the location of the data that you seek. 
You may also seek mediation from the Office of Government Information Services 
(OGIS). Using OGIS services does not affect your right to pursue litigation. You may 
contact OGIS by mail at Office of Government Information Services, National Archives 
and Records Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-
6001; email at ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; 
or toll-free at 1-(877) 684-6448. 

Sincerely, 

fil;J. 
David L. Morenoff 
General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4095 6817 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 

Mr. Brian K. Cummings 
LexisNexis 

December 1, 2014 

9443 Springboro Pike 
Miamisburg, Ohio 45342 
Brian.cummings@lexisnexis.com 

Dear Mr. Cummings: 

Freedom of Information Act 
Appeal FOIA NO. FY14-98 

This letter responds to your October 31, 2014, appeal pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory 
Commission's(CommissionorFERC)FOIAregulations, 18C.F.R. § 388.110(2014). You 
appealed the decision issued on August 29, 2014, by Leonard M. Tao, Director of the Office 
of External Affairs (Director), which withheld commercially sensitive information under 
FOIA Exemption 4.1 

By letter dated November 19, 2014, General Counsel, David L. Moreno ff granted your 
appeal and determined to release additional information in redacted form. The General 
Counsel's decision also provided notice to the submitter that part of the requested data will 
be released no sooner than five (5) business days after the issuance of this decision pursuant 
to 18 C.F.R. § 388.l 12(e). The five-day notice period has elapsed and I am now releasing 

1 5 U.S.C. § 552(b)(4) (2012) (which protects from disclosure trade secrets and 
commercial or financial information obtained from a person and privileged or confidential). 
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redacted versions of the three (3) documents to you. 

cc: Shelley Morgan, Esq. 
Federal Client Manager 
Thomson Reuters 
1100 13th Street, NW 
Suite 200 
Washington, DC 20005 
Shelley.morgan@thomsonreuters.com 

Enclosures 

Sincerely, 

Charles A. Beamon 
Associate General Counsel 
General and Administrative Law 

Certified Mail Receipt: 7002 0860 0001 4094 0939 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

HOV 1 9 2014 Re: Freedom of Information Act 
OFFICE OF THE GENERAL COUNSEL 

ELECTRONIC AND REGULAR MAIL 
Mr. Brian K. Cummings 
LexisNexis 
9443 Springboro Pike 
Miamisburg, Ohio 45342 
Brian.cummings@lexisnexis.com 

Dear Mr. Cummings: 

Appeal, FOIA No. FY 14-98 

This letter responds to your appeal received on October 31, 2014 pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy 
Regulatory Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 
388.110 (2014). As explained below, your appeal is granted. 

On July 29, 2014, you filed a FOIA request for complete copies of any and all 
current contracts related to Award FERC12F0997 (Fedlink Contract LC09D7012) 
between the Commission and Thomson Reuters (West). On August 29, 2014, the 
Director determined to release the contracts, withholding certain portions, including grant 
totals, pursuant to FOIA Exemptions 4 and 6. 1 On October 31, 2014, you appealed the 
Director's determination, asserting that while redactions to personal information and unit 
pricing were appropriate, the Director erred in making redactions to "Grand Totals and 
Appropriation Information." You further noted that the appropriation data available from 
the Federal Procurement Data System and the grand total information is not protected 
from disclosure pursuant to FOIA Exemption 4. You requested that the Commission 
release this specific information. 

Upon review of your appeal and the applicable legal authority, I agree that the 
grand total amounts and appropriation information should be released. It is well 
established that grand total amounts do not qualify for protection pursuant to Exemption 
4. See McDonnell Douglas v. NASA, 180 F.3d 180 F.3d 303, 306 (D.C. Cir. 1999) 
(emphasizing that "[i]t is undisputed that the total price of the contract may be made 
public"). Moreover, information such as appropriation data that is in the public domain 
does not qualify for protection and must be disclosed. See Niagara Mohawk Power 

5 U.S.C. § 552(b )( 4) (protecting from disclosure trade secrets and commercial or 
financial information obtained from a person and privileged or confidential; 5 U.S.C. 
§552(b)(6) protecting from disclosure "personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal 
privacy.") 



Corp. v. U.S. Dep 't of Energy, 169 F .3d 16, 19 (D.C. Cir. 1999) (finding that "if identical 
information is truly public, then enforcement of an exemption cannot fulfill its 
purposes"). 

For the reasons stated above, your October 31, 2014 appeal is granted. This 
appeal also constitutes notice to the submitter that this information will be made available 
to you no sooner than five (5) calendar days from the date of this letter. See 18 C.F.R. § 
388.112(e). Judicial review of this decision is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District 
Court for the District of Columbia, which is the location of the data that you seek. 

cc: Shelley Morgan, Esq. 
Federal Client Manager 
Thomson Reuters 
1100 13th Street, NW 
Suite 200 

David L. Morenoff 
General Counsel 

Washington, DC 20005 
Shelley.morgan@thomsonreuters.com 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

DEC 11 201~ 
OFFICE OF THE GENERAL COUNSEL Re: FOIA Appeal No. FY14-99 

Mr. J. Tim Gross 

Dear Mr. Gross: 

This letter responds to your appeal received November 12, 2014, of the 
determination denying in part your request filed pursuant to the Freedom of Information 
Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's 
(Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2014). As discussed 
below, I agree with the determination to withhold in part the information sought in your 
request and am denying your appeal. 

Background 

On July 30, 2014, you requested the landowner lists for the Atlantic Sunrise 
Expansion Project under Docket No. PF14-8, which are identified in the Commission's 
eLibrary database under Accession Nos. 20140502-5123, 20140722-5102, 20140714-
5040 and 20140818-5070 (landowner lists). A search of the Commission's nonpublic 
files identified the documents responsive to your request, which were submitted with 
requests for privileged and confidential treatment. After notifying Transcontinental Gas 
Pipeline, LLC (Transco) of your request in accordance with the Commission's 
regulations, the Director of the Office of External Affairs (Director) on September 30, 
2014, released the documents to you with the names and personal home addresses of 
individual landowners redacted pursuant to FOIA Exemption 6. See 5 U.S.C. 
§ 552(b)(6). 

In your appeal of the Director's determination, you present four arguments to 
support your contention that FOIA requires the release of the names and addresses of 
individual landowners. (Appeal at 2-4 ). First, you contend that the Director failed to 
make a threshold determination that the names and addresses are "personnel and medical 
files and similar files" as specified by Exemption 6. (Appeal at 4-5.) Second, you 
contend that the privacy interest here is minimal. (Appeal at 5-8.) Third, you assert that 
there is a public interest in disclosure to verify compliance with transparency and 
notification laws. (Appeal at 8-9.) Fourth, you argue that a balancing of the interests 
weighs in favor of a full release. (Appeal at 9-10.) 

Redacted pursuant to exemption 6
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Discussion 

The Director Correctly Applied Exemption 6 to Protect Personal Information of 
Private Landowners 

FOIA Exemption 6 provides that an agency should not disclose "personnel and 
medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." See 5 U.S.C. § 552(b)(6). As the Director 
explained, it is well established that the names and personal home addresses of private 
landowners are protected from release under FOIA Exemption 6. See, e.g., Bibles v. 
Oregon Natural Desert Ass'n, 519 U.S. 355 (1997) [hereinafter Bibles] (protecting names 
and addresses of persons receiving Bureau of Land Management's newsletter); U.S. 
Dep't of Defense v. Federal Labor Relations Authority, 510 U.S. 487 (1994) [hereinafter 
FLRA] (protecting names and home addresses of federal employees); Carter, Fullerton & 
Hayes LLC v. FTC, 520 F. Supp. 2d 134, 144-45 (D.D.C. 2007) (protecting names, 
addresses, and telephone numbers of consumers who filed complaints with the Federal 
Trade Commission); National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873 
(D.C. Cir. 1989) [hereinafter Horner] (protecting names and addresses of retired and 
disabled federal employees). 

Moreover, you acknowledge (Appeal at 4) that Exemption 6 is interpreted very 
broadly to protect personal information of a particular individual. See Dep 't of State v. 
Washington Post Co., 456 U.S. 595, 602 (1982); Odland v. Fed. Energy Regulatory 
Comm 'n, No. CV 13-141 (RMC), 2014 WL 1244773 (D.D.C. Mar. 27, 2014) [hereinafter 
Odland]. In fact none of the authority cited in your appeal contradicts the Director's 
determination. 

Private Landowners have Significant Privacy Interest in Names and Personal Home 
Addresses 

Contrary to your assertions (Appeal at 6), FLRA and Bibles determined that there 
is a substantial privacy interest in protecting the names and personal addresses of 
individual citizens. FERC precedent also recognizes the privacy interest of individual 
citizens in their names and addresses. See, e.g., Columbia Gas Transmission Corp., 128 
FERC ~ 61,050 at P 32 (2009) (determining that releasing the names and addresses of 
private citizens on a landowner list "implicate[s] a privacy interest, and their mandatory 
release would constitute an unwarranted invasion of individual privacy.") Accordingly, 
FERC typically protects landowner names and addresses unless the landowner has 
consented to release or otherwise voluntarily submitted that information in the 
proceeding, which is not the case here. See, e.g., FERC Submission Guidelines, at pp. 6-
7 (January 14, 2014) available at http://www.ferc.gov/help/submission-guide/user
guide.pdf). 
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I am not persuaded by your assertion that Transcontinental and PERC have 
"routinely shared multiple versions of the landowner lists at issue[.]" PERC has never 
publicly shared this information with anyone and there is no indication that 
Transcontinental has made a public disclosure. I am also not persuaded that the 
information might be available through other public sources. See Odland, 2014 WL 
1244773 at *11 (citing ACLU v. Dep't of Justice, 655 P.3d 1, 12 (D.C. Cir. 2011); 
Lazaridis v. U.S. Dep 't of State, No. 10-1280 (RMC), 2013 WL 1226607 (D.D.C. Mar. 
27, 2013) (finding that although plaintiff obtained withheld information by other 
means, the need to protect the material was not waived nor was the agency's ability to 
invoke the FOIA exemption). Thus, your assertion that the information lacks a 
significant privacy interest is without merit. 

Privacy Interest of Private Landowners Are Not Outweighed by Alleged Public 
Interest 

"'In order to trigger the balancing of public interests against private interests, a POIA 
requester must ( 1) show that the public interest sought to be advanced is a significant one, an 
interest more specific than having the information for its own sake, and (2) show the 
information is likely to advance that interest.'" See NARA v. Favish, 541 U.S. 157, 172; see 
also Martin v. Dep 't of Justice, 488 P.3d 446, 458 (D.C. Cir. 2007) (quoting Boyd v. Dep 't of 
Justice, 475 F.3d 381, 387 (D.C. Cir. 2007))); Carpenter v. Dep't of Justice, 470 F.3d 434, 
440 (1st Cir. 2006). No such showing exists in this case. 

Relying in part on Columbia Riverkeeper v. FERC, 650 F. Supp. 2d 1121 (D. Or. 
2009), you contend that disclosure is in the public interest in order to shed light on PERC 
and Transco's compliance with notification and public participation laws. You "intend to 
compare the stakeholder/landowner list as well as the path of the proposed pipeline to 
evaluate the accuracy of the information used by PERC to discharge its legal obligations . 
. . [including protecting] the public's right to fully participate in the siting and permitting 
review for the Atlantic Sunrise Pipeline project." (Appeal at 7-8). Specifically, you 
assert that disclosure of the entire mailing list "furthers the public interest by providing 
oversight of PERC's process, ensuring no stakeholders are left out, and ensuring no 
disparate communication with stakeholders." (Appeal at 8). 

The Riverkeeper decision is not applicable here. In Riverkeeper, the magistrate 
observed that: PERC had previously disclosed comparable information on its eLibrary 
database; 1 there were possibly multiple examples of lack of notice to landowners; and 
PERC had not conducted an adequate search for responsive documents in view of 

1 When alerted to this fact, PERC took immediate corrective action to remove the 
information from public view and to ensure that such disclosure would not occur in the 
future. 
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apparent inconsistencies and omtsswns identified through discovery which are not 
present here, River keeper, 650 P. Supp. 2d at 1126-31. With these considerations in 
mind, the magistrate judge ruled that Exemption 6 could not be invoked. 

In Odland, a more recent case directly on point, the U.S. District Court for the 
District of Columbia affirmed PERC's protection of landowner lists under Exemption 6. 
See 2014 WL 1244773 at * 10-11 (finding that Riverkeeper was not applicable because 
there was ample evidence of notice in the record). !d. The court held that disclosing the 
names and addresses of landowners would not "reveal anything about the workings of 
PERC" and therefore would not further the public interest.2 

FERC has Complied with All Applicable Transparency Requirements 

You explain that you seek public disclosure of the landowners lists "to evaluate 
the accuracy of the information used by PERC and its contractors to discharge its legal 
obligations to ensure the accuracy of information provided in support of new pipelines, 
the ability to take private individuals' land, and to envorde the public's right to fully 
participate in the siting and permitting review for the Atlantic Sunrise Pipeline Project." 
(Appeal at 8). 

PERC's efforts with regard to transparency and public participation are 
demonstrated by the vast public record in PERC Docket No. PP14-8.3 In describing 
PERC's notification, the record indicates that the "the environmental mailing list includes 
federal, state, and local government representatives and agencies; elected officials; 
environmental and public interest groups; Native American Tribes; other interested 
parties; and local libraries and newspapers. This list also includes all affected landowners 
(as defined in the Commission's regulations)4 who are potential right-of-way grantors, 
whose property may be used temporarily for project purposes, or who own homes within 
certain distances of aboveground facilities, and anyone who submits comments on the 

2 I am not persuaded by your reliance on Gilman v. US. Dep 't of Homeland 
Security, No. CV 09-0468 (BAH), 2014 WL 984309 (D.D.C. Mar. 14, 2014) (Gilman), 
which was decided prior to Odland and concerned the proposed construction of a wall on 
the Texas -Mexico border. Gilman found that revealing the identities of the landowners 
on the planned construction site of the wall "may shed light on, inter alia, the impact on 
indigenous communities, the disparate impact on lower-income minority communities, 
and the practices of private contractors." See 2014 WL 984309 at *8. Thus, your 
reliance on Gilman is misplaced. 

3 At this time, there are over 1,450 documents in PERC Docket No. PP14-8. 

4 See 18 C.P.R. 157.21(f)(3) and 157.6(d)(2) (defining affected landowners). 
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projects."5 In addition to the considerable public record, there were four public scoping 
meetings in Pennsylvania to inform the public of the project. Furthermore, the landowner 
lists, even as redacted, show that PERC has gone to great lengths to obtain a list of 
affected landowners and to send notice, which promotes transparency. 

Conclusion 

For the reasons stated above, the Director's determination is hereby affirmed. 
Judicial review of this decision is available to you in the United States District Court for 
the judicial district in which you live, or in the United States District Court for the 
District of Columbia, which would be the location of the data that you seek. You may 
also seek mediation from the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue litigation. You may contact OGIS by 
mail at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or toll-free at 
1-877-684-6448. 

David L. Morenoff 
General Counsel 

5 See Notice of intent to prepare an Environmental Impact Statement for the 
planned Atlantic Sunrise Expansion Project, request for comments on environmental 
issues, and notice of public scoping meetings (July 18, 2014) [Accession No. 20140718-
3009]. 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

JAN 0 7 2015 
OFFICE OF THE GENERAL COUNSEL 

Re: Freedom of Information Act 
Appeal, FOIA No. FY14-104 

VIA ELECTRONIC AND REGULAR MAIL 
Ms. Barbara Blumenthal 
Princeton Ridge Coalition 

Dear Ms. Blumenthal: 

This letter responds to your correspondence received November 21, 2014, which 
appeals the October 8, 2014 response of Leonard M. Tao, Director of the Office of 
External Affairs (Director), to the request you filed on August 27, 2014, pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy 
Regulatory Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. 
§ 388.110 (2014). Specifically, you requested all communications between FERC and 
the Pipeline and Hazardous Materials Safety Administration (PHMSA) related to the 
Leidy Southeast Expansion Project under Docket Number CP 13-551. 

BACKGROUND 

You appeal the determination of the Director, which withheld two (2) of the eight 
(8) responsive documents in their entirety pursuant to FOIA Exemption 5.1 The Director 
referred the remaining six ( 6) documents originally generated by the PHMSA to that 
agency for separate FOIA processing.2 In your appeal, you assert that 18 C.F.R. § 
380.9(b) prevents the Agency from withholding memoranda pursuant to FOIA 
Exemption 5 that transmit comments of Federal agencies on the environmental impact of 
a proposed action. See 18 C.F.R. § 380.9(b). After a careful review of your appeal, the 
withheld information, and applicable law, I am upholding the Director's determination in 

1 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency"). 

2 The PHMSA issued a decision regarding those six ( 6) documents on October 7, 
2014, and you appealed the PHSMA's decision to that agency on November 20, 2014. 
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part, and electing to make a discretionary release of one ( 1) document that could be 
withheld pursuant to Exemption 5. I address your argument below. 

DISCUSSION 

The Director properly invoked FOIA Exemption 5 to withhold the two (2) 
documents at issue. However, after further consideration, I have determined that a 
discretionary release is appropriate for one (1) document. The PHMSA released the 
majority of this document in the material referred to it for determination. The remaining 
portions of the document contain relatively minor comments by PERC staff. By way of 
discretionary release I am now providing you this document in full. 

I am upholding the director's decision as to the other document he withheld. This 
document contains pre-decisional or draft language for an Environmental Assessment. 
The draft reflects staffs preliminary work with a cooperating agency, and it does not 
necessarily represent the official views of the agency. It is well established that such 
information may be withheld under FOIA Exemption 5. See Russell v. Dep 't of the Air 
Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982) (protecting against premature disclosure of 
staffs work product and guarding against the confusion that could result therefrom). 

Although I agree with your assertion that the Commission is required to produce 
memoranda that transmit comments ofF ederal agencies on the environmental impact of a 
proposed action, the Commission is not required to produce pre-decisional 
correspondence with a cooperating Agency related to the preparation of an 
Environmental Assessment. For example, 18 C.P.R. § 385.2201(e)(l)(v) exempts from 
notice and disclosure off-the-record communications with cooperating agencies that are 
not parties in a specific contested proceeding. See 18 C.P.R. § 385.2201(e)(l)(v). The 
regulation further provides that communications may be exempt "where the 
communication involves requests for information by the Commission or matters over 
which the other agency and the Commission share regulatory jurisdiction, including 
authority to impose or recommend licensing conditions." !d.; Arizona Pub. Serv. Co., 94 
PERC ~ 61076, 61351 (Jan. 25, 2001) ("Full disclosure of all off-the-record 
communications with a cooperating agency would necessarily require exposing the staffs 
deliberative process to public scrutiny and comment, and could deter the free exchange of 
ideas that is essential to meaningful interagency cooperation for preparing NEP A 
documents."). The Director, therefore, properly determined to withhold the document 
pursuant to FOIA Exemption 5. 

CONCLUSION 

For the reasons stated above, your November 21, 2014 appeal is granted in part 
and denied in part. Judicial review of this decision is available to you in the United 
States District Court for the judicial district in which you live, or in the United States 
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District Court for the District of Columbia, which would be the location of the data that 
you seek. You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue litigation. 
You may contact OGIS by mail at Office of Government Information Services, National 
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park, 
MD 20740-6001; email at ogis@nara.gov; telephone at (301) 837-1996; facsimile at 
(301) 837-0348; or toll-free at 1-(877) 684-6448. 

Enclosure 

~r~r· 

;lJ 
David L. Morenoff 
General Counsel 

Certified Mail Receipt No. ____ 7_o_o_2_o_8 _6 o_o_o_o_1_4_D_9_5_4_7_9 _o _ 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C . 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Christopher C. Homer 

NOV 18 20W 

The Free Market Environmental Law Clinic 
1489 Kinross Lane 
Keswick, VA 2294 7 
CHomerLaw@aol.com 

Dear Mr. Homer: 

Re: Freedom oflnformation Act 
Appeal, FOIA No. FY14-105 

This letter responds to your correspondence received October 20, 2014, which 
appeals the October 10, 2014 response of Leonard M. Tao, Director of the Office of External 
Affairs (Director), to the request you filed on August 28, 2014, pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. § 388.110 (2014). 
Specifically, you requested copies of the following records dated October 1, 2013 through 
November 25, 2013: 

1) All emails sent to or from former Chairman Jon Wellinghoff which 
anywhere, whether the To:, From:, cc:, bee: or Subject fields, or their body, 
use any of the words or terms "Stoel" or "recuse" or "future employment;" 

2) All emails sent to or from Jon Wellinghoff which contain both of the 
words "solar" and "interconnection;" and 

3) All emails sent from Jon Wellinghoff to Charles Beamon or from Charles 
Beamon to Jon Wellinghoff (any email having either party in the To:, 
From:, cc: or bee: fields). 

You appeal the determination of the Director, which withheld twenty-six (26) 
documents in full pursuant to FOIA Exemptions 5 and 6, 1 and withheld portions of twelve 
(12) documents under FOIA Exemptions 5 and 6.2 Specifically, you raise the following 
issues: (A) the Director failed to justify withholding documents in whole or in part under 
FOIA Exemption 5; (B) the Director failed to disclose factual portions of pertinent 

1 5 U.S.C. § 552(b )(5) (protects from disclosure "intra-agency memoranda or letters 
that would not be available by law to a party other than an agency in litigation with the 
agency"); 5 U.S.C. § 552(b)(6) (protects from disclosure "personnel and medical files and 
similar files the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy"). 

2 Of the redacted documents, two (2) were redacted pursuant to Exemption 6 and ten 
( 10) were redacted pursuant to Exemptions 5 and 6. 
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documents; and (C) the Director failed to justify withholding portions of documents pursuant 
to FOIA Exemption 6. 

FERC staff has now determined that sixteen (16) of the thirty-eight (38) emails that 
the Director withheld in full or in part are nonresponsive because the dates do not fall into 
the timeframe specified in your request. This includes documents 6, 13, 14, and 15, which 
were previously released to you in part. A total of twenty-two (22) emails withheld in whole 
or in part are addressed in this appeal.3 

After a careful review of your appeal, the Director's response, the pertinent records 
and the applicable legal authority, I am upholding the Director's determination in part, and 
releasing one (I) document in full and two (2) others with the exception of the names and 
email addresses of lower level staff. These documents are partially redacted pursuant to 
FOIA Exemptions 5 and 6. I discuss your arguments, in tum, below. 

DISCUSSION 

A. The Director Correctly Applied FOIA Exemption 5 To Nineteen (19) Documents. 

Courts have consistently held that three policy purposes constitute the basis for the 
FOIA Exemption 5 deliberative process privilege: (I) to encourage open, frank discussions 
on matters of proposed policy between subordinates and superiors; (2) to protect against 
premature disclosure of proposed policies before they are finally adopted; and (3) to protect 
against public confusion that might result from disclosure of reasons and rationales that were 
not in fact ultimately the grounds for an agency's action. See Russell v. Dep 't of the Air 
Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982). 

The documents withheld in full or in part pursuant to Exemption 5 consist of internal 
staff communications and pre-decisional deliberations between Office of General Counsel 
staff and former FERC Chairman Jon Wellinghoff, between Office of External Affairs staff 
who assist the Director with processing FOIA requests and the applicable program offices, 
and between former Chairman Wellinghoff and lower-level staff. These documents are 
protected from disclosure because Commission staff should have the leeway to engage in 
routine communications without fear that their every word will be publicly disclosed, 
possibly widely disseminated, and perhaps taken out of context. Disclosure could also result 
in a misleading public perception because the views of staff might not necessarily reflect 
official agency direction. See Environmental Protection Agency v. Mink, 410 U.S. 73, 87 
( 1972) (recognizing that "[i]t would be impossible to have any frank discussions of legal or 
policy matters in writing if all such writings were to be subjected to public scrutiny."). 

Moreover, in withholding stafrs internal discussions, an agency may also protect 
their identities. In fact, the U.S. District Court for the District of Columbia has stated that "if 
a document is deliberative in nature, the identity of the author is also privileged, because of 

3 Taking into account the non-responsive material, fourteen (14) emails were 
protected in full and eight (8) emails were protected in part pursuant to FOIA Exemptions 5 
and 6. 
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the potential chilling effect and harm to the deliberative process." Cofield v. City of 
LaGrange, GA, 913 F. Supp. 608, 616 (D.D.C. 1996); Brinton v. Dep 't of State, 636 F.2d 
600, 604 (D.C. Cir. 1980), cert denied, 452 ·u.s. 905 (1981) (protecting identities of 
attorneys who provided legal advice to Secretary of State); Tax Reform Research Group v. 
IRS, 419 F. Supp. 415, 423-24 (D.D.C. 1976) (protecting identities of participants in internal 
IRS communications); cf Odland v. FERC, CV 13-141 , 2014 WL 1244773 (D.D.C. March 
27, 2014), slip op. at 7 (denying Plaintiffs' complaint that the Vaughn Index was too vague 
because it omitted names of lower level FERC staff). Therefore, I agree with the Director's 
determination that internal staff deliberations and lower level staff names are properly 
withheld pursuant to FOIA Exemption 5. 

B. Factual Portions Of Three (3) Additional Documents May Be Disclosed. 

I agree with your assertion that the agency is required to produce purely factual 
portions of documents. Therefore, of the twenty-two (22) documents withheld in full or in 
part, I have determined to release an additional three (3) documents. Two (2) of the three (3) 
documents are partially redacted pursuant to FOIA Exemptions 5 and 6. The additional 
information which is hereby released consists of routine factual information which is not 
covered by a FOIA Exemption. See Ctr. for Int'/ Env't Law v. Office of the US. Trade 
Representative, 505 F. Supp. 2d 150, 158 (D.D.C. 2007) (segregable nonexempt information 
should be released). These three (3) documents are enclosed. 

As to the remaining nineteen ( 19) documents, I agree with the Director's finding that 
these emails are properly protected in whole or in part, and any remaining factual portions 
are not reasonably segregable. To the extent additional factual portions exist, they are so 
inextricably intertwined with deliberative matter that disclosure would reveal the pre
decisional deliberations. See In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); Mead 
Data Central, Inc. v. U S. Dep't of the Air Force, 566 F.2d 242, 256 (D.C. Cir. 1977) 
(recognizing that FOIA Exemption 5 protects all communications including purely factual 
material that would expose to public view an agency's decision-making process). 

C. The Director Correctly Applied FOIA Exemption 6 To Withhold Names And 
Email Addresses From Nineteen ( 19) Documents. 

FOIA Exemption 6 protects from disclosure "personnel ... and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of privacy." 5 U.S.C. § 
552(b)(6). As a threshold matter, names and addresses are considered "personnel.. .and 
similar files" under FOIA Exemption 6. See Judicial Watch, Inc. v. FDA, 449 F.3d 141, 152-
53 (D.C. Cir. 2006) (similar files includes "not just files, but also bits of personal 
information, such as names and addresses"). 

The Director explained he was invoking Exemption 6 to protect the names and email 
addresses of private individuals and lower-level employees. The personal email addresses of 
private citizens implicate a substantial privacy interest and are protected from disclosure. 
See generally Bibles v. Oregon Natural Desert Ass'n, 519 U.S. 355 (1997); Odland v. Fed. 
Energy Regulatory Comm'n, CV 13-141, 2014 WL 1244773 (D.D.C. Mar. 27, 2014). 
Similarly, disclosure of staff identities and contact information could subject them to 
unwanted contact by the media and others. See Wood v. FBI, 432 F.3d 78, 87-89 (2d. Cir. 
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2005) (applying Exemption 6 to protect the names of investigative personnel of FBI Office 
of Professional Responsibility); Massey v. FBI, 3 F.3d 620, 624 (2d Cir.1993) (holding that 
FBI agents and other government employees have an interest in guarding against the 
disclosure of their identities to the extent that disclosure might subject them to 
embarrassment or harassment in their official duties or personal lives), abrogated by Milner 
v. Dep't of Navy, 131 S. Ct. 1259, 179 L. Ed. 2d 268 (U.S. 2011) (abrogated on grounds other 
than Exemption 6); Moore v. Bush, 601 F. Supp. 2d 6, 13 (D.D.C. 2009) (withholding name 
and phone number of an FBI support employee under Exemption 6 because disclosure could 
subject the employee to harassment). The public interest in disclosure of names and email 
addresses of lower level staff and private citizens in this instance does not outweigh the 
substantial privacy interest. 

CONCLUSION 

For the reasons stated above, your October 20, 2014 appeal is denied in part and 
granted in part. Judicial review of this decision is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District Court 
for the District of Columbia, which would be the location of the data that you seek. You may 
also seek mediation from the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue litigation. You may contact OGIS by mail 
at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email at 
ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; or toll-free at 1-
(877) 684-6448. 

Enclosures (3) 

Certified Mail Receipt No . . 

David L. Morenoff 
General Counsel 
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Federal Energy Regulatory Commission 
Washington, DC 20426 

March 21, 2014 

VIA ELECTRONIC & REGULAR MAIL 
Mr. Roy Mendelsohn 

Dear Mr. Mendelsohn: 

You filed a December 24, 2013 appeal of a Freedom of Information Act request, 
FY14-21. The Acting General Counsel issued a decision on January 31, 2014. In your 
February 12, 2014 letter, you continue to raise the same arguments disagreeing with the 
Commission's determination to withhold the documents you seek. Your letter does not 
provide any reason for changing the earlier decision, which informed you of your judicial 
appeal rights. Therefore, the earlier decision will not be revisited. 

Sincerely, 

Charles A. Beamon 
Associate General Counsel 
Office of General Counsel 
Federal Energy Regulatory Commission 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

FEB 0 6 2015 
OFFICE OF THE GENERAL COUNSEL 

VIA EMAIL AND CERTIFIED MAIL 
Mr. Roy Mendelsohn 

Dear Mr. Mendelsohn: 

Re: Freedom of Information Act 
Appeal, FOIA No. FY15-15 

This letter responds to your December 19, 2014, appeal of the denial of 
your request filed pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 
552 (2012) and the Federal Energy Regulatory Commission's (FERC or 
Commission) FOIA regulations, 18 C.F.R. § 388.108 (2014). 

On November 15, 2014, you requested three documents identified in the 
Commission's eLibrary database under Accession Nos. 20141104-0167, 
20141007-0209, 20141106-0184.1 On December 11, 2014, the Director issued a 
determination denying your request for information pursuant to FOIA Exemption 
5.2 On December 19, 2014, you appealed the Director's determination. In your 
appeal you state that you have been previously granted access to related 
documents referring to the same studies, and you question the Director's 
determination that the two documents you request are exempt from disclosure 
under FOIA Exemption 5. 

1 As explained in the December 11, 2014 determination from the Director, 
the document identified under Accession No. 20141106-0184, is designated as 
Critical Energy Infrastructure Information (CEil) as defined in 18 C.F.R. § 
388.113(c). The document is therefore exempt from mandatory disclosure 
pursuant to FOIA Exemption 7(F) and is subject to the terms of the CEil process. 
I understand that you have submitted a request to seek access to this CEil material 
by completing a CEil request form online at: http://www.ferc.gov/legal/ceii
foia/ceii/eceii.asp. Your CEil request is currently pending. The documents at 
issue in this FOIA appeal are Accession Nos. 20141104-0167 and 20141007-0209. 

2 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency 
memoranda or letters that would not be available by law to a party other than an 
agency in litigation with the agency.") 

Redacted pursuant to exemption 6
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FOIA Exemption 5 authorizes the Commission to withhold documents 
when release of the information could interfere with internal agency deliberations. 
The two documents you request include: (1) a Commission staff review of the 
Tenth Independent Consultant's Safety Inspection Report for the Buzzard Roost 
Project No. 1267 (submitted by the Licensee in a letter dated June 3, 2013), and 
(2) a Commission staff review of the Site Specific Probable Maximum 
Precipitation for Buzzard Roost Dam. These two documents consist of pre
decisional deliberative staff opinions and contain internal notes and comments 
among Commission staff. 

Agency staff must have the leeway to express their personal and internal 
opinions on official matters without fear that such opinions would be publicly 
released. See Russell v. Dep't of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 
1982); see also Environmental Protection Agency v. Mink, 410 U.S. 73, 87 (1972) 
(recognizing that "[i]t would be impossible to have any frank discussions of legal 
or policy matters in writing if all such writings were to be subjected to public 
scrutiny"). The staff opinions and concerns reflected in the withheld documents 
were preliminary in that they concerned the resolution of pending issues or 
possible course of future action. Thus, disclosure of this information would chill 
future internal communication among staff, and may cause public confusion as to 
the basis of agency action. Although you argue that you have been previously 
granted access to related documents referring to the same studies, the Commission 
generally does not release pre-decisional staff memos or staff commentary and 
notes on consultant safety reports. 

For the reasons stated above, your December 19, 2014 appeal is denied. 
Judicial review of this decision is available to you in the United States District 
Court for the judicial district in which you live, or in the United States District 
Court for the District of Columbia, which is the location of the data that you seek. 
You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue 
litigation. You may contact OGIS by mail at Office of Government Information 
Services, National Archives and Records Administration, Room 2510, 8601 

Redacted pursuant to exemption 6
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Adelphi Road, College Park, MD 20740-6001; email at ogis@nara.gov; telephone 
at (301) 837-1996; facsimile at (301) 837-0348; or toll-free at 1-(877) 684-6448. 

David L. Morenoff 
General Counsel 

Certified Mail Receipt No: 7002 0860 0001 4095 5001 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

APR 0 1 2015 Re: Freedom of Information Act 
Appeal, FOIA No. FYI 5-22 

VIA CERTIFIED MAIL 
Todd McLawhom 
Siprut PC 
17 North State Street, Suite 1600 
Chicago, Illinois 60602 
tmclawhom@siprut.com 

Dear Mr. McLawhom: 

This letter responds to your March 5, 2015, appeal of the Director of External 
Affairs' (Director) January 23, 2015, denial of the request filed by your colleague, Mr. 
Brandon Cavanaugh, on December 5, 2014, pursuant to the Freedom of Information Act 
(FOIA), 5 U.S.C. 552 (2012), and the Federal Energy Regulatory Commission's (FERC 
or Commission) FOIA regulations, 18 C.F.R. 388.110 (2014). As explained below, the 
Director's determination is affirmed. 

Procedural History and Background 

On December 5, 2014, pursuant to the FOIA, Mr. Cavanaugh requested a copy of 
the following documents: 

The analysis data and supporting documents that were used to prepare 
FERC's response to Massachusetts Senators Elizabeth Warren's and 
Edward Markey's letter regarding the settlement between the 
Commission and JP Morgan Chase - specifically, a copy of the material 
used to answer question number I in FERC's August 26, 2013, letter. 1 

A search of the Commission's non-public files identified four spreadsheets that 
were created and submitted by JP Morgan as privileged and confidential in a non-public 
Commission investigation. The Director stated that these documents contained 

1 Question 1 asked "[ w ]hat analysis did FERC conduct to evaluate harms to 
consumers? Did FERC's analysis take into account the ripple effect of manipulations 
and indirect costs to authorities and ratepayers? If so, please make that analysis available 
to our offices. Does the Commission believe that the $125 million in disgorged unjust 
profits is sufficient to make ratepayers whole?" 
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proprietary financial information and that their release would impair the Commission's 
ability to obtain similar information in future proceedings. 

On appeal, you assert that this information does not qualify for protection under 
FOIA Exemption 4.2 In particular, you contend that any cost information contained in 
the spreadsheets would form the basis for public utility rates. You also note that the 
Commission concluded its investigation in 2013 and released detailed factual findings 
that were accepted by JP Morgan. You also state that the Commission should tum over 
any documents that it created that are responsive to the request.3 For the reasons 
explained below, I uphold the Director's determination. 

DISCUSSION 

The documents you seek consist of confidential financial information concerning 
the revenue earned by individual power plants, payments JP Morgan received from 
individual power plants, demand payments made by JP Morgan, and operation and 
maintenance costs. It is well established that Exemption 4 protects this type of 
information. See Landfair v. U.S. Dep't of Army, 645 F. Supp. 325, 327 (D.D.C. 1986) 
(holding that "business sales statistics ... overhead and operating costs, and information 
on financial condition" are generally regarded as commercial or financial information, 
and thus subject to protection under FOIA Exemption 4); see also, Washington Post Co. 
v. HHS, 690 F.2d 252, 266 (D.C.Cir.1982)). 

It is also well established that agencies may protect such information under 
Exemption 4 when it is obtained for investigative purposes. See !SC Grp., Inc. v. U.S. 
Dep't of Def, CIV. A. 88-0631, 1989 WL 168858, at 2 (D.D.C. May 22, 1989) (holding 
that investigative reports containing "operations statements, financial summaries and 
forecasts . . . and other financial analyses" supports the conclusion that the report 
contains protected financial information pursuant to FOIA exemption 4). 

I note that the documents relate to confidential settlement negotiations and may be 
protected on that basis as well. See Comptel v. F.C.C., 910 F.Supp.2d 100, 117 (D.D.C. 
2012) ("[i]nformation regarding settlement negotiations" may qualify for Exemption 4 
protection). The need to maintain confidentiality in the interest of settlement negotiations 
is well established. See, e.g., MIA-Com Info. Systems, Inc. v. U.S. Dep 't of Health & 

2 5 U.S.C. 552(b)(4). FOIA Exemption 4 protects from disclosure "trade secrets 
and commercial or financial information obtained from a person [that is] privileged or 
confidential." See National Parks & Conservation Ass 'n v. Morton, 498 F.2d 765, 770 
(D.C. Cir. 1974). 

3 The Commission did not create any documents in answering question number 1 
of Senators Warren's and Markey's inquiry. 

2 
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Human Servs., 656 F.Supp.691, 692 (D.D.C. 1986) (finding that it is in the public interest 
to encourage settlement negotiations and that disclosure of confidential commercial 
information would impair the government's ability to carry out its duties); see also, 
Judicial Watch, Inc. v. Export-Import Bank, 108 F.Supp.2d 19, 29-30 (D.D.C. 2000) 
(noting that even where submissions of information are mandatory, they may be 
protected if disclosure would impair an agency's ability to carry out its statutory purpose 
or discourage "forthcoming" (i.e., complete, accurate, or fully cooperative) submissions 
of such information). 

Finally, I agree with your assertion that the Agency has made a release of 
information through its public settlement with JP Morgan. As you have noted, the 
settlement's terms are publicly known. However, the release of that information does not 
necessarily justify the release of other internal confidential and proprietary information. 

CONCLUSION 

For the reasons explained above, I am upholding the Director's decision to 
withhold the documents in their entirety. 

Judicial review of my decision of your appeal is available to you in the United 
States District court for the judicial district in which you live, or in the United States 
District Court for the District of Columbia, which would be the location of the data that 
you seek. You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue litigation. 
You may contact OGIS by mail at Office of Government Information Services, National 
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park, 
MD 20740-6001; email at ogis(~nara.gov; telephone at 301-837-1996; facsimile at 301-
837-0348; or toll-free at 1-877-684-6448. 

Sincerely, 

fY..11 
David L. Morenoff 
General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4095 7524 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C . 20426 

OFFICE OF THE GENERAL COUNSEL 

Ms. Keara Prom 
Professional Institute of Landowner 
Attorneys and Appraisers 

Dear Ms. Prom, 

Re: FOIA Appeal No. FY15-37 

This letter responds to your appeal received May 18, 2015, of the determination 
denying in part your request filed pursuant to the Freedom of Information Act (FOIA), 5 
U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's (Commission or 
FERC) FOIA regulations, 18 C.F.R. § 388.108 (2014). As explained below, your appeal 
was not filed within the statutory time period nor does your appeal provide any reason to 
reverse the earlier determination. 

On January 12, 20 15, you submitted a request seeking a landowner list in 
Appendix B of Accession No. 20141230-5314 filed in FERC Docket No. PF15-10 by 
NEXUS Gas Transmission, LLC (NEXUS). After notifying NEXUS in accordance with 
the Commission's regulations, I the Director of the Office of External Affairs (Director), 
on February 24, 2015 released the document to you with the names and addresses of 
individual landowners redacted pursuant to FOIA Exemption 6. See 5 U.S.C. 
§ 552(b)(6).2 

Your May 18, 2015 appeal of the February 24, 2015 determination is untimely. 
The February 24th letter stated that pursuant to "the FOIA and 18 C.F.R. §388.110(a)(l) of 
the Commission's regulations, any appeal from this determination must be filed within 45 
days of the date of this letter." Your appeal was filed on May 18, 2015, which is well past 
the 45-day period (April 10, 20 15) to file an appeal. Therefore, your appeal is denied as 
untimely. Aside from being untimely, the brief statement in which you ask for the unreacted 
mailing list without further explanation does not provide a rationale for challenging the 
Director's determination to withhold the document under FOIA Exemption 6. 

I 18 C.F.R. § 388.112(d). 

2 The Director issued the Notice of Intent to Release letter to NEXUS on February 
12, 2015, and you were copied on that correspondence. 

Redacted pursuant to exemption 6
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Judicial review of this decision is available to you in the United States District 
Court for the judicial district in which you live, or in the United States District Court for 
the District of Columbia, which would be the location of the data that you seek. You 
may also seek mediation from the Office of Government Information Services (OGIS). 
Using OGIS services does not affect your right to pursue litigation. You may contact 
OGIS by mail at Office of Government Information Services, National Archives and 
Records Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-
6001 ; email at ogis@nara. gov; telephone at 301-837-1996; facsimile at 301-837-0348; or 
toll-free at 1-877-684-6448. 

General Counsel 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL APR 14 2015 Re: Freedom of Information Act 
Appeal, FOIA No. FY15-38 

VIA CERTIFIED MAIL 7002 0860 0001 4095 6565 
Mr. Joe Hyclak 

Dear Mr. Hyclak: 

This letter responds to your appeal received March 23, 2015 of the determination 
denying in part your request filed pursuant to the Freedom of Information Act (FOIA), 
5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's (Commission or 
FERC) FOIA regulations, 18 C.P.R.§ 388.108 (2014). As discussed below, I uphold the 
Director's determination and deny your appeal. 

Background 

On January 22, 2015, you submitted a FOIA request seeking a copy "of the 
Appendix B Stakeholder List-Landowners" in the pre-filing application submitted by 
NEXUS Gas Transmission (NEXUS) in FERC Docket No. PF15-10. 

A search of the Commission's nonpublic files identified one document responsive 
to your request. The document, a landowner list, was submitted by NEXUS with a 
request for privileged and confidential treatment. After notifying NEXUS in accordance 
with the Commission's regulations, 1 the Director of the Office of External Affairs 
(Director), on February 27, 2015, released the document to you with the names and 
addresses of individual landowners redacted pursuant to FOIA Exemption 6. See 
5 U.S.C. § 552(b)(6). 

You appealed the Director's determination asserting that the public interest weighs 
in favor of disclosure of the requested information under FOIA Exemption 6. 
Specifically, you assert that the privacy interest is minimal because the protected 
information may be obtained from other sources. You also contend that the full record 
should be disclosed so that you can provide information to landowners near the proposed 
project about possible violations of law, i.e., alleged or illegal unfair tactics by the 
applicant and PERC's failure to address them. 

I 18 C.F.R. § 388.112(d). 

Redacted pursuant to exemption 6
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Discussion 

FOIA Exemption 6 provides that an agency should not disclose "personnel and 
medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." See 5 U.S.C. § 552(b)(6). To overcome this 
exemption, it must be demonstrated that the public interest in disclosure outweighs the 
substantial privacy interest. 2 

1. Landowners have a strong privacy interest in protecting names and personal 
home addresses. 

The names and personal addresses of private individuals are considered "personnel 
and medical files and similar files" under FOIA Exemption 6. See Judicial Watch, Inc. v. 
FDA, 449 F.3d 141, 152-53 (D.C. Cir. 2006); Minnis v. USDA, 737 F.2d 784, 786 (9th 
Cir. 1984) (names and personal addresses are considered "similar files" and protected 
from release under FOIA Exemption 6). Moreover, it is well established that the names 
and personal home addresses of private landowners implicate a strong personal privacy 
interest that is routinely protected under FOIA Exemption 6. See, e.g., Bibles v. Oregon 
Natural Desert Ass'n, 519 U.S. 355 (1997); U.S. Dep 't of Defense v. Federal Labor 
Relations Authority, 510 U.S. 487 (1994) [FLRA]; National Ass'n of Retired Fed. 
Employees v. Horner, 879 F.2d 873, 877-78 (D.C. Cir. 1989) (recognizing privacy 
interest of an individual avoiding unlimited disclosure of his name and address to deter 
unwanted contact); Odland v. FERC, 34 F.Supp.3d 3(D.D.C. 2014). Consistent with 
these decisions, FERC precedent recognizes the privacy interest of individual citizens in 
their names and addresses. See, e.g., Columbia Gas Transmission Corp., 128 FERC ,-[ 
61,050 at P 32 (2009) (determining that releasing the names and addresses of private 
citizens on a landowner list "implicate[ s] a privacy interest, and their mandatory release 
would constitute an unwarranted invasion of individual privacy.") In light of 
unwarranted invasions of privacy from disclosure of landowner lists, FERC practice is to 
protect landowner names and addresses unless the landowner has consented to or 
otherwise voluntarily submitted that information in the proceeding. See, e.g., FERC 
Submission Guidelines, at pg. 6-7 (January 14, 2014) available at 
http://www.ferc.gov/help/submission-guide/user-guide.pdf). 

2 See NARA v. Favish, 541 U.S. 157, 172 (2004); see also Martin v. Dep't of 
Justice, 488 F .3d 446, 458 (D.C. Cir. 2007) ("In order to trigger the balancing of public 
interests against private interests, a FOIA requester must (1) show that the public interest 
sought to be advanced is a significant one, an interest more specific than having the 
information for its own sake, and (2) show the information is likely to advance that 
interest." (internal quotations omitted)). 

Redacted pursuant to exemption 6
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Despite your contention, the privacy interest of the landowners concerning their 
names and personal home addresses is not waived or de minimis merely because the 
information might be publicly available through other sources. See Odland, 34 
P.Supp.3d at 10 (citing ACLU v. Dep 't of Justice, 655 P.3d 1, 12 (D.C. Cir. 2011)); 
Lazaridis v. US. Dep 't of State, 934 P.Supp.2d 21, 35 (D.D.C. 2013) (finding that 
although plaintiff obtained withheld information by other means, the need to protect the 
material was not waived nor was the agency's ability to invoke the FOIA exemption). 
Therefore, I agree with established precedent that the landowners have a significant 
privacy interest in their names and addresses. 

2. On balance, the landowners' significant privacy interest in their names and 
personal home addresses outweighs any public interest in disclosure. 

A balancing of the public and private interests under POIA Exemption 6 must 
consider "the extent to which disclosure of the information sought would shed light on an 
agency's performance of its statutory duties or otherwise let citizens know what their 
government is up to." Bibles, 519 U.S. at 355-56. You have not articulated a public 
interest in disclosing the information that outweighs the privacy interest of the 
landowners. 

Even though public release of the names and addresses inherently exposes the 
landowners to an unwanted invasion of privacy, you contend that disclosure is in the 
public interest in order to shed light on PERC's (and NEXUS's) compliance with the 
Natural Gas Act and the National Environmental Policy Act in the information provided 
to landowners. You intend to use the list to notify landowners about the project and 
alleged illegal activity. However, disclosing names and personal home addresses will not 
reveal whether the landowners have received accurate information or whether violations 
of law have occurred. Rather, the information provided by PERC may be evaluated by 
reviewing the record. PERC's efforts with regard to transparency and public participation 
are demonstrated by the vast public record in PERC Docket No. PP 15-10.3 The record 
describes notification procedures taken to date and the occurrence of several public 
meetings to inform the public about the project.4 

3 At this time, there are four hundred and forty-five (445) documents filed in 
PF15-10, the bulk of which are comments from interested stakeholders. 

4 See NEXUS Gas Transmission, LLC submits its Open House Schedule and 
Stakeholder Notifications for the NEXUS Gas Transmission Project under Docket 
No. PF15-10 (January 1, 2015) [Accession No. 20150115-5294]; NEXUS Gas 
Transmission, LLC submits its Request for Approval to Use the Pre-Filing Process for its 

Redacted pursuant to exemption 6
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Moreover, using the full list to engage private citizens about the project does not 
meet the public interest standard. See, e.g., Bibles, 519 U.S. at 355 (rejecting asserted 
public interest in "providing persons on the BLM' s mailing list with additional 
information" because it does not reveal agency activities); Horner, 879 F.2d at 879 
(rejecting public interest claim in disclosure of names and addresses where disclosure 
would aid in lobbying activities because it would not reveal agency activities). 

To overcome FOIA Exemption 6, it must be demonstrated that the public interest 
in disclosure of the information outweighs the substantial privacy interest of the 
landowners. See Horner, 879 F .2d at 879 (observing that "even a modest privacy interest 
outweighs nothing every time."). Here, I find that the balance weighs in favor of 
protecting the significant privacy interest of private landowners. See !d. 

Conclusion 

For the reasons stated above, the Director's determination is upheld. Judicial 
review of this decision is available to you in the United States District Court for the 
judicial district in which you live, or in the United States District Court for the District of 
Columbia, which would be the location of the data that you seek. You may also seek 
mediation from the Office of Government Information Services (OGIS). Using OGIS 
services does not affect your right to pursue litigation. You may contact OGIS by mail at 
Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at (301) 837-1996; facsimile at 301-837-0348; or toll-free at 
1-(877) 684-6448. 

Sincerely, 

:J:l'-L 
General Counsel 

NEXUS Gas Transmission Project under Docket No. PF15-10 (December 30, 2014) 
[Accession No. 20141230-5313]. 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Michael Aguirre, Esq. 
Aguirre and Severson, LLP 
501 West Broadway 
Suite 1050 
San Diego, CA 9210 l 
maguirre(a)amslawvers.com 

Dear Mr. Aguirre: 

MAY 2 2 2015 

Re: Freedom of Information Act 
Appeal, FOIA No. FY15-48 

This letter responds to your April 8, 2015 appeal of the denial of your request filed 
pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the 
Federal Energy Regulatory Commission's (Commission or FERC) FOIA regulations, 
18 C.F.R. § 388.110 (2015). 

Background 

On February 18, 2015, you requested copies of all investigative reports, 
information, and documents for the investigation of Southern California Edison Company 
(SCE) in Commission Staffs Notice of Alleged Violations dated January 22, 2014. You 
also requested that the Commission provide any documents and information related to the 
Order Approving Stipulation and Consent Agreement found at 149 FERC ~ 61,061 
(Docket No. IN14-8-000). On March 9, 2015, in a conversation with FERC staff, you 
agreed to narrow the scope of your request to "email communications between FERC 
Staff and SCE regarding the Staff Notice of Alleged Violations dated January 22, 2014." 

On March 31, 2015, Leonard M. Tao, Director of the Office of External Affairs 
(Director), identified 374 responsive documents that he withheld in their entirety pursuant 
to FOIA Exemption 7(A).1 In support of that decision, the Director stated that public 

1 5 U.S.C. § 552(b)(7)(A) (which protects from disclosure "records or information 
compiled for law enforcement purposes, but only to the extent that production of such 
law enforcement records or information ... could reasonably be expected to interfere 
with enforcement proceedings."). 
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release of the 374 documents could be harmful to ongoing investigations conducted by 
the Commission's Office of Enforcement relating to the September 8, 2011 blackout of 
the Pacific Southwest.2 

On Appeal, you argue that release of the information will not cause harm to any 
on-going FERC investigation because sanctions have already been issued against SCE 
and the incident happened almost four years ago. Without addressing the actual merits of 
your appeal at this time, I have determined to make a discretionary release of 
20 responsive emails, which are enclosed. The names of non-senior level FERC staff have 
been redacted to protect their identities. I anticipate ruling on your appeal as to the 
remaining documents within the next 30 days. 

Judicial review of this determination is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District 
Court for the District of Columbia, which is the location of the documents that you seek. 
You may also seek mediation from the Office of Government Information Services 
(OGIS). Using OGIS services does not affect your right to pursue litigation. You may 
contact OGIS by mail at Office of Government Information Services, National Archives 
and Records Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-
6001; email at ogis@nara.gov; telephone at (301) 837-1996; facsimile at (301) 837-0348; 
or toll-free at l-(877) 684-6448. 

Sincerely, 

David L. Morenoff 
General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4096 0975 

2 A further examination of the documents has revealed that there are 
approximately 305 responsive emails to your initial request, some of these 305 
documents may be duplicates. 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Michael Aguirre, Esq. 
Aguirre and Severson, LLP 
501 West Broadway 
Suite 1050 
San Diego, CA 92101 
maguirre@amslawyers.com 

Dear Mr. Aguirre: 

JUL 1 6 2015 Re: Freedom of Information Act 
Appeal, FOIA No. FY15-48 

This letter responds to your correspondence received April 8, 2015, in which you 
appeal the March 31, 2015 denial of your request filed pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. § 388.110 (2015). 
For the reasons set forth below, I am granting your appeal in part and denying it in part. 

Background 

On February 18, 2015, you requested certain information related to the 
investigation of Southern California Edison Company (SCE) in Commission Staffs 
Notice of Alleged Violations dated January 22, 2014 (Docket No. IN14-8-000). On 
March 9, 2015, you narrowed the scope of your request to "email communications 
between FERC Staff and SCE regarding the Staff Notice of Alleged Violations dated 
January 22, 2014." 

On March 31, 2015, Leonard M. Tao, Director of the Office of External Affairs 
(Director), informed you that the 374 responsive documents1 would be withheld in their 
entirety pursuant to FOIA Exemption 7(A).2 In support of that decision, the Director 

1 A further examination of the documents revealed that there are 153 responsive 
emails, not 374. The remaining emails were found to be either non-responsive to your 
request or duplicates. 

2 Exemption 7(A) protects from disclosure "records or information compiled for 
law enforcement purposes, but only to the extent that production of such law 
enforcement records or information ... could reasonably be expected to interfere with 
enforcement proceedings." 5 U.S.C. § 552(b)(7)(A) 
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stated that public release of the documents could be harmful to ongoing investigations 
conducted by the Commission's Office of Enforcement (OE) relating to the September 8, 
2011 blackout of the Pacific Southwest. 

In your April 8, 2015 appeal, you presented two arguments in support of release of 
the information: (I) that release of the information will not cause harm to any on-going 
FERC investigation because sanctions have already been issued against SCE and (2) no 
prejudice would result because the incident happened almost four years ago. In response 
to your appeal, Commission staff reviewed the documents again, and determined that 20 
could be released. On May 22, 2015, I made a discretionary release to you of those 
documents. 3 

Discussion 

After review of the responsive material and relevant law, I have determined that 
73 additional emails may be released to you with the names of lower level Commission 
staff and their email addresses redacted pursuant to FOIA Exemption 6.4 Sixteen (16) of 
the above 73 emails contain attachments that are withheld in their entirety under FOIA 
Exemption 7(A), 13 of which are also covered bl FOIA Exemption 45

, and three of 
which are also covered by FOIA Exemption 7(E). These email attachments consist of 
draft settlements, draft stipulations, and data requests. The 73 redacted emails are 
enclosed. 

3 I advised you that I would rule on the remaining documents in approximately 3 0 
days. In a subsequent conversation with Commission staff, you agreed to an extended 
deadline of July 17, 2015. 

4 Exemption 6 provides that an agency should not disclose "personnel...and 
similar files the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." 5 U.S.C. § 552(b)(6). 

5 Exemption 4 protects from disclosure "trade secrets and commercial or financial 
information obtained from a person [that is] privileged or confidential." 5 U.S.C. § 
552(b)(4) 

6 Exemption 7(E) affords protection to all law enforcement information that 
"would disclose techniques and procedures for law enforcement investigations or 
prosecutions, or would disclose guidelines for law enforcement investigations or 
prosecutions if such disclosure could reasonably be expected to risk circumvention of the 
law." 5 U.S.C. § 552(b )(7)(E). 
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In addition to the 16 attachments noted above, 80 emails are also being withheld 
in their entirety under FOIA Exemptions 7(A) and 4. These emails consist of draft 
settlement documents, settlement negotiations, and SCE data responses. 

FOIA Exemption 7(A) 

On May 26, 2015, the Commission approved the sixth and final· settlement 
agreement to arise out of the September 8, 2011 blackout, effectively terminating the 
Commission's investigation into SCE. Although FOIA Exemption 7(A) is normally used 
to protect a pending investigation, it may also be invoked when an investigation has been 
terminated if the agency retains oversight or some other continuing enforcement-related 
responsibility. U.S. Dep't of Justice, Department of Justice Freedom of Information Act 
Reference Guide, August 2009 ed. pg. 533. In this case, while the investigation has 
concluded, the content of the withheld documents as described above, if disclosed, would 
nevertheless be harmful to enforcement interests. Particularly, there is continuing agency 
oversight and agency enforcement-related responsibility. For example, SCE has agreed 
to semi-annual compliance filings for at least one year, and that it must make reports to 
the OE and the North American Electric Reliability Corporation (NERC) until all of the 
mitigation measures and Reliability Enhancements have been fully implemented and 
verified by OE. 

Release of the withheld material could reveal sensitive information about 
enforcement investigative processes with regard to SCE, and could allow other entities to 
craft their compliance filings to conceal relevant information. Protecting this 
information helps to promote forthright compliance filings that are not strategically 
tailored to hide important information that may reveal additional violations. 
Accordingly, as to the above 16 attachments and 80 emails, I am upholding the Director's 
invoking ofFOIA Exemption 7(A), even though the investigation has ended. 

FOIA Exemption 4 

Although not invoked by the Director, in addition to FOIA Exemption 7(A), I find 
that FOIA Exemption 4 is applicable to the 80 emails noted above and 13 of the 16 
attachments because they contain· confidential detailed financial or commercial 
information that is not customarily released to the public. These documents include 
SCE's responses to Commission data requests, and draft settlement proposals exchanged 
between the Commission and SCE during the course of the investigation which reveal 
confidential settlement negotiations. As stated in National Parks & Conservation Ass 'n 
v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974), commercial or financial information may 
be protected from release if it is "likely to have either of the following effects: ( 1) impair 
the Government's ability to obtain necessary information in the future; or (2) cause 
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substantial harm to the competitive position of the person from whom the information 
was obtained." 

Release of the confidential commercial and settlement documents could subject 
SCE to competitive disadvantage. Moreover, divulging confidential aspects of settlement 
negotiations would make it difficult for the government to reach joint resolutions in 
furtherance of the public interest. See, e.g., MIA-Com Info. Systems, Inc. v. U.S. Dep't of 
Health & Human Servs., 656 F. Supp. 691, 692 (D.D.C. 1986) (finding that it is in the 
public interest to encourage settlement negotiations and that disclosure of confidential 
commercial information would impair the government's ability to carry out its duties). 
Accordingly, in addition to FOIA Exemption 7(A), 13 of the 16 withheld attachments and 
80 withheld emails are also protected from disclosure pursuant to FOIA Exemption 4. 

FOIA Exemption 7(E) 

Similarly, although not invoked by the Director, three of the 16 attachments 
(investigative data requests) are protected from disclosure by FOIA Exemption 7(E) in 
addition to FOIA Exemption 7(A). These documents contain, consist of, or reflect FERC 
enforcement techniques and procedures that are confidential and must remain so in order 
to preserve their effectiveness. "Rather than requiring a highly specific burden of 
showing how the law will be circumvented, exemption 7(E) only requires that the 
[agency] demonstrate logically how the release of the requested information might create 
a risk of circumvention of the law." Blackwell v. FBI, 646 F.3d 37, 42 (D.C. Cir. 2011), 
quoting Mayer Brown LLP v. IRS, 562 F.3d 1190, 1194 (D.C. Cir. 2009), see also 
Williston Basin Interstate Pipeline Co. v. FERC, 1989 U.S. Dist. LEXIS 3970 (D.D.C. 
April 17, 1989) (finding portions of a regulatory audit describing the significance of each 
page in the audit report, investigatory technique used, and auditor's conclusions to 
constitute "the functional equivalent of a manual of investigative techniques."). 
Disclosure of this information would reveal enforcement staff's strategy and focus in 
addressing potential violations of law. 

In addition, disclosure of this information could undermine the Commission's 
investigative communications with the other entities involved and hinder their future 
cooperation. Moreover, sharing the information about the specifics of the Commission's 
investigative techniques or methodology concerning SCE could undermine FERC's 
ability to monitor and investigate other entities for violations that may be found through 
the compliance monitoring. Accordingly, in addition to FOIA Exemption 7(A), three of 
the 16 withheld attachments are also protected pursuant to FOIA Exemption 7(E). 
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Conclusion 

The Director's determination is hereby affirmed in part and reversed in part. 
Judicial review of this determination is available to you in the United States District 
Court for the judicial district in which you live, or in the United States District Court for 
the District of Columbia, which is the location of the documents that you seek. You may 
also seek mediation from the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue litigation. You may contact OGIS by 
mail at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or toll-free at 
1-877-684-6448. 

75i'I~ 
David L. Morenoff 
General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4095 487 5 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL JUL Z 2 2e15 

VIA CERTIFIED MAIL & ELECTRONIC MAIL 
Gregory Buppert 
Southern Environmental Law Center 
201 West Main Street Suite 14 
Charlottesville, VA 22902 

Dear Mr. Buppert: 

Re: FOIA Appeal, 
FYI 5-58 (Buppert) 

This letter responds to your correspondence received June 1, 2015, in which you 
appeal the April 7, 2015 denial of a request for information filed by your client, Mr. Rick 
Webb, pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012), and the 
Federal Energy Regulatory Commission's (FERC, Agency or Commission) FOIA 
regulations, 18 C.F.R. § 388.110 (2015). For the reasons set forth below, I am denying your 
appeal. 

Background 

On March 6, 2015, Mr. Webb filed a request for copies of all Geographic 
Information System (GIS) digital shapefiles associated with Dominion Transmission's 
(Dominion) Atlantic Coast Pipeline proposed routes in Docket Nos. PF15-5-000 and 
PF15-6-000. On April 17, 2015, Leonard Tao, Director of the Office of External 
Affairs (Director), issued a determination identifying one responsive document, which 
was withheld. The Director determined the document contained material designated as 
Critical Energy Infrastructure Information (CEii) as defined in 18 C.F.R. § 388.l 13(c). 
Based on that designation, the Director concluded the responsive document was exempt 
from mandatory disclosure pursuant to FOIA Exemption 7(F). 1 Mr. Webb was advised 
that he could seek access to the CEii material by completing a CEii request form online 
at: http://www.ferc.gov/legal/ceii-foia/ceii/eceii.asp.2 Mr. Webb was also advised that, 
due to the sensitive nature of the requested material any release would be subject to the 
terms and conditions of a non-disclosure agreement. 

I 5 U.S.C. § 552(b)(7)(F) (2012). 

2 On April 22, 2015 Mr. Webb filed a request for all GIS digital shapefiles associated 
with Dominion in Docket No. PF15-6-000 pursuant to the Commission's regulations at 18 
C.F.R. § 388.113(c). That request is identified as CE15-75 and is currently pending. 

1 



In your June 1, 2015 appeal of the Director's decision, you argue that the 
Agency "erroneously" identified the shapefiles as CEIL You also argued that the 
information included in the shapefiles was no different than a detailed map of a 
proposed pipeline. 

Discussion 

The Director Correctly Applied FOIA Exemption 7(F). . ; . . . ' . 

Exemption 7(F) authorizes the Agency to withhold information that "could 
reasonably be expected to endanger the life or physical safety of an individual." 5 U.S.C. § 
552(b)(7)(F) (2012). See Amuso v. DOJ, No. 07-1935, 2009 WL 535965, at *17 (D.D.C. 
Mar. 4, 2009) (explaining that FOIA Exemption 7(F) may be invoked to protect "any 
individual reasonably at risk of harm"); see also L.A. Times Commcn 's, LLC v. Dep 't of the 
Army, 442 F. Supp.2d 880, 898-900 (C.D.Cal. 2006) (applying FOIA Exemption 7(F) where 
disclosure could endanger the life or physical safety of many individuals). Applying the 
above authority to the shapefiles at issue, I find that the Director correctly withheld the 
requested files under FOIA Exemption 7(F). 

The withheld material consists of digital shapefiles that include the precise 
geographic coordinates of over 200 miles of Dominion's proposed pipeline. Although the 
shapefiles are the digital footprint used to generate maps of Dominion's proposed pipeline 
routes, they consist of more than just detailed location information. The shapefiles enable a 
user to cross-reference varied layers of demographic information with various points along 
the proposed route. The requested shapefiles therefore include greater detail than the 
publicly available alignment sheets. Given the digital format of the shapefiles, as well as the 
inclusion of specific geographic coordinates, it is very likely that this information could be 
used in conjunction with other mapping tools to plan an attack on energy infrastructure, thus 
jeopardizing public safety. Accordingly, the information was properly withheld from 
disclosure under FOIA Exemption 7(F). 

FOIA Exemption 4. 

Although not invoked by the Director, in addition to FOIA Exemption 7(F), I find 
that the shapefiles are also protected from disclosure pursuant to FOIA Exemption 4.3 FOIA 
Exemption 4 protects commercial information that is privileged or confidential. Generally, 
courts apply FOIA Exemption 4 when the disclosure of the information would result in 
substantial competitive harm to the person from whom the information was obtained.4 

3 5 u.s.c. § 552(b)(4) (2012). 

4 See Nat'! Parks and Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 

1974). 
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Pursuant to Exemption 4, documents that are supplied to the government may be withheld 
from disclosure as confidential if: · "either (1) disclosure of the information sought is likely 
to impair the government's ability to obtain necessary information in the future; or (2) 
disclosure is likely to cause substantial harm to the competitive position of the person from 
whom the information was obtained." National Parks and Conservation Ass 'n v. Morton, 
498 F.2d 765, 770 (D.C. Cir. 1974). Here, the information was presumably compiled at 
significant cost to Dominion and disclosure could be detrimental to Dominion's financial 
interests. Moreover, disclosure of the information may inhibit companies from submitting 
shapefiles to the Commission in the future. 

Further, where information is confidential and voluntarily supplied to the 
government, the supplying party need only establish that this information would not 
customarily be released to the public. Critical Mass Energy Project v. Nuclear Regulatory 
Commission, 975 F.2d 871, 879 (D.C. Cir. 1992). Dominion voluntarily submitted these 
confidential shapefiles to Commission staff to assist with the Agency's evaluation of a 
proposed project. To the Agency's knowledge, Dominion has not publicly disclosed these 
shapefiles and it is not the Agency's practice to disclose such information. Accordingly, 
though not invoked by the Director, I am applying FOIA Exemption 4 to protect this 
information from disclosure. 

Conclusion 

For the reasons stated above, your June 1, 2015 appeal is denied. Judicial review of 
this decision is available to you in the United States District Court for the judicial district in 
which you live, or in the United States District Court for the District of Columbia, which is 
the location of the data that you seek. You may also seek mediation from the Office of 
Government Information Services (OGIS). Using OGIS services does not affect your right 
to pursue litigation. You may contact OGIS by mail at Office of Government Information 
Services, National Archives and Records Administration, Room 2510, 8601 Adelphi Road, 
College Park, MD 20740-6001; email at ogis@nara.gov; telephone at (301) 837-1996; 
facsimile at (301) 837-0348; or toll-free at 1-(877) 684-6448. 

Sincerely, 

ht~-T 
David L. Morenoff 
General Counsel 

Certified Mail Receipt No: 7002 0860 0001 4094 1202 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON. D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Paul V. Nolan 

Dear Mr. Nolan: 

AUG -4 2015 
Re: Freedom of Information Act 

Appeal, FOIA No. FY15-102 

This letter responds to your correspondence received on July 10, 2015, in which 
you appeal the July 8, 2015 denial of your request filed pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory 
Commission's (Commission or PERC) FOIA regulations, 18 C.P.R. § 388.110 (2015). 
Specifically, you appeal the determination by Leonard M. Tao, Director of the Office of 
External Affairs (Director), that no documents responsive to your request were identified 
in the Commission's non-public files. For the reasons set forth below, I am upholding 
the Director's determination and denying your appeal. 

Background 

On June 15, 2015, as amended June 18, 2015, you requested documents related to 
original construction cost information, including Commission audits, for Docket Nos. P-
3442, P- 2814, and P- 3255. Upon receipt of the request, the Office of Energy Projects 
(OEP) was searched for documents responsive to your request. On July 8, 2015, the 
Director responded to your request indicating that "[a] search of the Commission's non
public files identified no documents responsive to your request."1 

On July 10, 2015, you appealed the Director's determination. You assert that 
responsive documents must exist in the non-public files or elsewhere, because documents 
were "filed in response to information required of a licensee under section 4.41 -- Initial 
cost statement." You also contend that if no information is available, the Commission 
should "request the required information from the licensees for the above captioned 
projects and conduct the requisite audits, etc." 

1 Around the same time, Commission staff informed you via email that there may 
be public material responsive to your request. 

Redacted pursuant to exemption 6
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Discussion 

I find that the Director properly responded to your request and I uphold the 
Director's determination. Pursuant to FOIA, Commission staff searched for responsive 
materials to this request in the Commission's non-public files. If a document is publicly 
available, a requester is advised to obtain such documents through the Commission's 
eLibrary database, through the Commission's website, or by contacting the Public 
Reference Room. See, e.g., Cunningham v. Holder, 842 F. Supp. 2d 338, 345-46 
(D.D.C. 2012) (finding that in addition to Plaintiffs FOIA request, requiring Plaintiff to 
submit "a separate specific request for public records is consistent with FOIA's 
requirements"); see also McLaughlin v. Dep't of Justice, 598 F. Supp. 2d 62, 66 (D.D.C. 
2009) (observing that a policy of presuming that FOIA requests are for only non-public 
records "comports with the statutory requirement that agencies 'make [responsive] 
records promptly available"'). 

In response to your appeal, staff completed a second search and confirmed that the 
non-public files do not contain responsive documents. The information you seek may be 
available from the Public Reference Room or through the eLibrary system. In order to 
assist you in locating any publicly available materials, you should contact the Public 
Reference Room by email at public.referenceroom@ferc.gov or via phone at 1-866-208-
3676.2 

Finally, your contention that the Commission should obtain information from the 
licensees is outside the scope of the FOIA process. FOIA does not require agencies to 
respond to requests by creating records. See Krohn v. Dep't of Justice, 628 F.2d 195, 
197-98 (D.C. Cir. 1980) (finding that agency "cannot be compelled to create the 
[intermediary records] necessary to produce" the information sought). To the extent that 
you believe that the record needs to be supplemented, that is more appropriately raised in 
the underlying proceeding. 

Conclusion 

For the reasons stated above, your July 8, 2015 appeal is denied. Judicial review 
of this determination is available to you in the United States District Court for the judicial 
district in which you live, or in the United States District Court for the District of 

2 Please be advised that there may be fees involved in assisting you in tracking 
down this publicly available information. Please also note that some of the information 
you are seeking may be older information and due to record retention schedules, those 
responsive records may no longer be available. 

Redacted pursuant to exemption 6
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Columbia, which is the location of the documents that you seek. You may also seek 
mediation from the Office of Government Information Services (OGIS). Using OGIS 
services does not affect your right to pursue litigation. You may contact OGIS by mail at 
Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email 
at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or toll-free at 
1-877-684-6448. 

7002 0860 0001 4093 7816 

!i1'i1r 
David L. Morenoff 
General Counsel 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Mr. Coyne Gibson 

Dear Mr. Gibson: 

OCT 1 4 2015 
Re: Freedom of Information Act 

Appeal, FOIA No. FY15-107 

This letter responds to your correspondence received September 24, 2015, in 
which you appeal the August 12, 2015 denial of your request filed pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy 
Regulatory Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 
388.108 (2015). For the reasons set forth below, your appeal is denied. 

Background 

On July 16, 2015, you submitted a FOIA request seeking a copy of "Accession 
Number 20150708-5199, Report of Trans-Pecos Pipeline, LLC (Trans-Pecos) under 
CP15-500, Response to FERC Data Request issued July 1, 2015." The document you 
requested consists of proposed pipeline interconnections for the Trans-Pecos Presidio 
Crossing project. On July 23, 2015, pursuant to 18 C.F.R. § 388.112(d), the Commission 
notified Trans-Pecos of your request. Trans-Pecos objected to release of the requested 
information on July 29, 2015 asserting that the material should be withheld pursuant to 
FOIA Exemption 4.1 On August 12, 2015, the Director of the Office of External Affairs 
(Director) determined that the material was protected from disclosure pursuant to FOIA 
Exemption 4, and thereby denied your request. 

On September 24, 2015, you filed an appeal arguing that the requested information 
is not protected by Exemption 4 because Trans-Pecos has already been awarded the 
pipeline and thus there is no actual competition or likelihood of substantial competitive 
harm. You further claim that Trans-Pecos has already disclosed the requested 

5 U.S. C. § 55 2(b )( 4) (protecting trade secrets and commercial or financial 
information). 

Redaction pursuant to exemption 6
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information because it has publicly stated that interconnections will exist. As an alleged 
intervenor in Docket Number CP15-500, you also assert that the material may be released 
to you subject to a protective order.2 

Discussion 

I agree with the Director's determination to withhold the documents. FOIA 
Exemption 4 protects from disclosure "trade secrets and commercial or financial 
information obtained from a person and privileged or confidential." 5 U.S.C. § 
552(b)(4). As stated in National Parks & Conservation Ass 'n v. Morton, 498 F.2d 765, 
770 (D.C. Cir. 1974), commercial or financial information may be protected from release 
if it is "likely to have either of the following effects: (1) impair the Government's ability 
to obtain necessary information in the future; or (2) cause substantial harm to the 
competitive position of the person from whom the information was obtained." 

Under these standards, the requested information containing proposed pipeline 
interconnections qualifies for protection under Exemption 4. Although you assert that the 
material is no longer sensitive because Trans-Pecos has been awarded the construction 
contract, the proposed interconnection information is still commercially sensitive. In 
fact, Commission staff has been told that Trans-Pecos is currently in competitive 
commercial negotiations with various potential interconnecting parties. Releasing the 
material could harm not only Trans-Pecos's ongoing negotiations, giving it a 
disadvantage, but could also adversely impact the interconnecting parties in their 
negotiations with other parties seeking to establish interconnections. Indeed, information 
in the proposal stage is considered confidential commercial information. See, e.g., 
Judicial Watch, Inc. v. Export-Import Bank, 108 F.Supp.2d 19, 29 (D.D.C. 2000) 
(protecting information prior to transaction being finalized); Raytheon Co. v. Dep 't of 
Navy, No. 89-2481, 1989 WL 550581, at *5 (D.D.C. Dec. 22, 1989) (protecting 
unawarded contracts); MIA-Com Info. Sys., Inc. v. US. Dep 't of Health and Human 
Services, 656 F.Supp. 691, 692 (D.D.C. 1986) (protecting drafts in unsuccessful 
settlement negotiations). 

Moreover, that Trans-Pecos publicly disclosed that there will be interconnecting 
pipelines does not vitiate the information's commercial sensitivity. The information must 
be identical to the information already publicly available to justify disclosure. Center for 
Auto Safety v. Nat'! Highway Traffic Safety Admin., 244 F.3d 144, 151 (D.C. Cir. 2001) 

2 Requesting information subject to a protective order is governed by 18 C.F .R. § 
388.112(b)(2). Under these regulations, a participant in a proceeding may make a written 
request to the filer of privileged information for a copy of the non-public document. 

Redaction pursuant to exemption 6
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(emphasis in original). Trans-Pecos has not publicly identified the exact location or 
names of the potential interconnecting parties. 

Release of such information could also impair the Government's ability to obtain 
such information in the future. The Commission relies on parties to provide accurate 
information during the certificate process in order to fulfill the Commission's statutory 
mandate. Companies involved in certificate proceedings would be less candid if there 
was a concern that the Commission would release commercially sensitive material. 
Judicial Watch, 108 F.Supp.2d at 30 (recognizing that impairing an agency's ability to 
carry out its statutory mandate justifies a finding of confidentiality). 

Conclusion 

For the reasons stated above, the Director's determination is hereby affirmed and I 
deny your appeal. Judicial review of this decision is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District 
Court for the District of Columbia, which would be the location of the data that you seek. 
You may also seek mediation from the Office of Government Information Services 
(OGIS). Using OGIS services does not affect your right to pursue litigation. You may 
contact OGIS by mail at Office of Government Information Services, National Archives 
and Records Administration, Room 2510, 8601 Adelphi Road, College Park, MD 207 40-
6001; email at ogis@nara.gov; telephone at (301) 837-1996; facsimile at 301-837-0348; 
or toll-free at 1-(877) 684-6448. 

Sincerely, 

/~ 
Max Minzner 
General Counsel 

7002 0860 0001 4093 2880 

Redaction pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

OFFICE OF THE GENERAL COUNSEL NOV 0 4 20fi 

CERTIFIED MAIL 
Mr. Earl Van Wormer, III, Chairman 
Mr. Shane Nickle, Senior Planner 
Schoharie County Board of Supervisors 
P. 0. Box 429, County Office Building 
Schoharie, NY 12157 

Dear Messrs. Van Wormer and Nickle: 

Re: Freedom of Information Act 
Appeal, FOIA No. FY15-116 

This letter responds to your appeal received October 13, 2015 of the determination 
denying the request submitted by Mr. Nickle pursuant to the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's 
(Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2015). As discussed 
below, I am granting your appeal in part and denying it in part. 

Baclq!round 

By letter received August 5, 2015, you requested "any information, including 
relevant Constitution Pipeline cultural resource survey reports, on the three 
archaeological sites in Schoharie County, NY identified where an 'adverse effect' would 
occur for the Constitution Pipeline project [Docket Nos. CP13-499-000 and CP13-502-
000]." You noted that these three sites were discussed in a July 31, 2015 letter from 
David Swearingen of FERC to Reid Nelson of the Advisory Council on Historic 
Preservation. A search of the Commission's nonpublic files identified one document 
responsive to your request. Specifically, the search identified an enclosure to the July 31 
letter entitled "Documentation for Adverse Effect on Three Archaeological Sites in 
Schoharie County, New York and Culturally Sensitive Rock Stacks in Delaware County, 
New York and Susquehanna County, Pennsylvania." The document was prepared by 
FERC staff and marked as privileged. 

By letter dated September 2, 2015, the Director of the Commission's Office of 
External Affairs withheld the document in its entirety pursuant to FOIA Exemption 3, 
which is discussed in detail below. The Director also stated that there are no reasonably 
segregable portions of the document that could be released. 
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In your appeal of the Director's determination, you assert that the Schoharie 
County Board of Supervisors should have the chance to review the impacted sites and 
recommend mitigation actions that could help decrease the negative impacts of the 
pipeline installation on important archaeological sites in Schoharie County. You opine 
that the withholding of the identification of the three archaeological sites would 
"demonstrate discourtesy to our role and involvement in the project." Appeal at 1. You 
also maintain that the Board is willing to adhere to any requirements that FERC places on 
disclosure of the information as long as the Board is given the chance to make 
comprehensive recommendations based on detailed information. 

Discussion 

FOIA Exemption 3 provides that the disclosure requirements of FOIA do not 
apply to documents "specifically exempted from disclosure by statute, provided that such 
statute (A) requires that the matters be withheld from the public in such a manner as to 
leave no discretion on the issue, or (B) establishes particular criteria for withholding or 
refers to particular types of matters to be withheld." 5 U.S.C. § 552(b)(3). 

The Director invoked the National Historic Preservation Act of 1966 (NI-IPA), 
16 U.S.C. § 470, et seq. (2012), which protects the nature and location of certain 
archaeological and cultural resources. Specifically, the NI-IPA requires an agency to 
withhold from public disclosure information about the location, character, or ownership 
of a historic resource if it is determined that disclosure may, inter alia, risk harm to the 
historic resource. See 16 U.S.C. § 470w-3(a). The Director found that the responsive 
document in this case "provides information concerning the location, nature, and 
character of architectural and cultural resources and artifacts." Director's Letter at 2. 

I have reviewed the responsive document and have determined that while it 
contains material that is protected by FOIA Exemption 3, it also contains some 
segregable portions that arguably do not describe the location, nature, and character of 
certain archaeological and cultural resources, within the meaning of the NI-IP A. 
Accordingly, I have determined to make a partial release to you of those segregable 
portions. The detailed descriptions of the three affected archeological sites (pp. 6-7) have 
been redacted pursuant to FOIA Exemption 3. 
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Conclusion 

For the reasons stated above, your appeal of the Director's determination is hereby 
granted in part and denied in part. Judicial review of this decision is available to you in 
the United States District Court for the judicial district in which you live, or in the United 
States District Court for the District of Columbia, which would be the location of the data 
that you seek. You may also seek mediation from the Office of Government Information 
Services (OGIS). Using OGIS services does not affect your right to pursue litigation. 
You may contact OGIS by mail at Office of Government Information Services, National 
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park, 
MD 20740-6001; email at ogis@nara.gov; telephone at (301) 837-1996; facsimile at 
(301) 837-0348; or toll-free at 1-877-684-6448. 

Enclosure 

Sincerely, 

Max Minzner 
General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4096 3846 



Federal Energy Regulatory Commission 
Washington, D.C. 20426 

DEC 0 1 2015 Re: FOIA Appeal No. FY15-129, 
Request for Expedited Treatment 

Mr. Robert Godfrey 
Save Passamaquoddy Bay 
P.O. Box 222, Moose Island 
Eastport, ME 04631 
infor@savepassamaquoddybay.org 

Dear Mr. Godfrey: 

On October 8, 2015, the Director of the Office of External Affairs (Director) 
issued an initial determination letter denying your request for expedited processing of 
your September 28, 2015 request for documents under the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's 
(Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (20 15). You appealed 
that determination on October 20, 2015. As explained below, Commission staff is 
administratively closing your request for expedited processing because the response to 
your request has been completed. 

On October 27, 2015, the Director issued a determination pursuant to your FOIA 
request in which he partially released conference call logs. On November 3, 2015, 

of my staff spoke with you about your FOIA request and the Director's 
October 27, 2015 determination. During that conversation, you expressed your belief 
that the Agency had not conducted an adequate search of its non-public files for the 
information you sought. In light of that conversation, the Agency conducted a second 
search of its non-public files. 

On November 27, 2015, the Director issued a supplemental response to your 
original FOIA request and released an additional ten documents in their entirety. 
Accordingly, your requested relief as to the expedited processing of your request has 
been effectively provided and no further relief is available. See Muttitt v. Dept. of State, 
926 F. Supp. 2d 284, 295-97 (D.D.C. 2013) (the Court concluded that a FOIA requester's 
expedited processing claim is moot when an agency has provided a final substantive 
response to an individual's FOIA request). If you have any questions regarding the 
processing ofyour request, please contact of my staff at  

Sincerely, 

Charles A. Beamon 
Associate General Counsel 

Redacted pursuant to exemption 6



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

November 18, 2015 

Re: Extension of Time, Freedom of 
Information Act Appeal, FOIA 
Appeal No. FY15-129 

VIA ELECTRONIC AND REGULAR MAIL 
Mr. Robert Godfrey 
Researcher and Webmaster 
Save Passamaquoddy Bay 
P. 0. Box 222, Moose Island 
Eastport, ME 04631 
info@savepassamaquoddybay.org 

Dear Mr. Godfrey: 

On October 18, 2015, the Office of the General Counsel requested an extension of 
time to reply to your Freedom of Information Act, 5 U.S.C. § 552 (2012), appeal received 
on October 20, 2015. The extension of time is necessary because of "the need for 
consultation, which will be conducted with all practicable speed, with another agency 
having a substantial interest in the determination of the request." See 18 C.F.R. 
§ 388.1 lO(b)(l) and (b)(4)(iii) (2015). 

The General Counsel's response was initially due on November 18, 2015. By this 
letter, I am advising you that, upon consideration of the General Counsel's request, the 
time within which to respond to your appeal is extended until December 3, 2015. 

Cordially, 

r~~~ 
Nathaniel J. Davis, Sr., 

Deputy Secretary. 

cc: Max Minzner 
General Counsel 
Federal Energy Regulatory Commission 
Washington, D.C. 20426 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C.20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Robert S. Fleishman, Esq. 
Morrison & Foerster LLP 
2000 Pennsylvania Avenue, NW 
Washington, DC 20006 
rfleishman@mofo.com 

Dear Mr. Fleishman: 

SEP 2 i2016 Re: Freedom of Information Act 
Appeal, FOIA No. FY16-4 

This letter responds to your correspondence received August 12, 2016, in which 
you appeal the denial of your request filed on October 13, 2015 pursuant to the Freedom 
of Information Act (FOIA), 5 U.S.C. § 552, as amended by the FOIA Improvement Act 
of 2016, Pub. L. No. 114-185, 130 Stat. 538 (2016), and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2016). 
For the reasons set forth below, your appeal is denied. 

BACKGROUND 

On October 13, 2015, you filed a request for information on behalf ofETRACOM 
LLC and Michael Rosenberg (collectively ETRACOM) seeking records relating to 
FERC's investigation of ETRACOM's trading activity during 2011 within the CAISO 
market. Specifically, you requested: 

1. Relevant portions of transcripts, recording, or notes from Staff depositions or 
interviews of, or communications or correspondence with CAISO, the CAISO 
Department of Market Monitoring (DMM), or market participants relating to 
Staffs investigation ofETRACOM; 

2. Documents or materials related to CAISO's flaws or errors in designating and 
implementing markets for energy and/or congestion revenue rights (CRRs) at 
all interties on the borders of the CAI SO system prior to July 2011; 

3. Documents or materials related to when CAI SO became aware of flaws or 
errors in the designing and implementing energy and/or CRR markets at all 
interties on the borders of the CAI SO system prior to July 2011, including the 
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steps CAISO took to remedy the flaws or errors and when CAISO disclosed 
the flaws or errors to FERC and/or market participants; 

4. Documents or materials related to any referral to FERC by DMM regarding 
CAISO's potential violations of its tariff due to flaws or errors in designing 
and implementing markets for energy and/or congestion revenue rights (CRRs) 
at the New Mel ones Intertie prior to July 2011; 

5. Documents or materials related to any self-report to FERC by CAISO for its 
potential violations of its tariff due to flaws or errors in designing and 
implementing markets for energy and/or congestion revenue rights (CRRs) at 
the New Melones Intertie prior to July 2011; 

6. Documents or materials related to a memorandum created by DMM entitled 
"Etracom at New Melones: Follow Up," dated December 9, 2013; 

7. Documents or materials related to any Staff or DMM determination that 
ETRACOM's trading activity or portfolio at the New Melones Intertie in May 
2011 was similar to or different from ETRACOM's virtual/convergence bids 
and offers at other internal and external CAISO nodes during 2011; and 

8. Documents or materials related to the algorithmic or software errors at fully 
encumbered interties in general - or the New Melones intertie in particular -
including the extent of such errors, correction, and any documents related to 
CAISO's violation of its tariff by such errors. 

Given the considerable volume of records that were identified as potentially 
responsive to the request, the Commission responded on a rolling basis with letters issued 
on November 25, 2015, January 22, 2016, February 26, 2016, May 5, 2016, May 27, 
2016, and June 27, 2016. In these responses, the Director of the Office of External 
Affairs (Director), determined that 15,982 records were exempt from disclosure under 
FOIA Exemptions 4, 5, 7(A) and 7(E).1 You appeal the Director's determinations 
arguing that the records were withheld without adequate justification and that the 
Commission failed to disclose segregable portions of the records. You also assert that 
the Commission should produce a Vaughn Index. As discussed below, I uphold the 
Director's determination to withhold the records. 

1 5 U.S.C. § 552(b)(4), (b)(5), (b)(7)(A), and (b)(7)(E). 



FOIA Appeal No. FY16-4 3 

DISCUSSION 

As an initial matter, 4,297 non-public records are now considered responsive. 
After the Commission responded to your request, you a~reed to exclude records post 
2011 for request Item 8, rendering 9,812 nonresponsive. Additionally, 1,873 records 
were wrongly identified as responsive in the Fourth Response Letter.3 Of the 4,297 
responsive documents, 4,254 are covered by Exemption 7 because they relate to the 
pending ETRACOM enforcement proceeding; 113 are also covered by Exemption 4; and 
4,184 are also covered by Exemption 5, as discussed in detail below. 

Exemption 7(A) 

The Director determined that 4,2544 records were compiled by the Commission 
pursuant to a pending investigation into ETRACOM's trading activity and were exempt 
from disclosure under Exemption 7(A). The records withheld under 7(A) are: 1) 
correspondence with the CAISO Department of Market Monitoring (DMM) regarding 
DMM's referral, and market data and analysis provided by DMM pursuant to the referral; 
2) OE staff analysis and communications discussing various aspects of litigation strategy 
and the investigation; 3) internal agency memoranda relating to the investigation and 
draft letters prepared by staff; and 4) market data relevant to the matters in the case. 5 

You claim on appeal that because FERC's investigation is completed, Exemption 7(A) 
cannot apply to these records. 

FOIA Exemption 7(A) protects "records or information compiled for law 
enforcement purposes" and authorizes the withholding of information when release of the 
requested information "could reasonably be expected to interfere with enforcement 

2 See Final Response Letter on June 29, 2016. 

3 1,916 records were initially identified in the Fourth Response Letter as 
responsive. Upon re-examination, only forty-three are potentially responsive. 

4 As discussed below, ninety-one of these records are also covered by Exemption 4 
and 4,163 records are also covered by Exemption 5. 

5 A number of records contained in the investigatory file are correspondence with 
ETRACOM's representatives and material provided to the Commission by ETRACOM 
during the course of the investigation. In a conversation with Commission staff on 
November 20, 2015, you agreed that the Commission did not need to produce these 
records. 
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proceedings." 5 U.S.C. § 552(7)(A). It is well established that an agency may invoke 
Exemption 7(A) to protect records during the entire course of an enforcement proceeding, 
even after the investigative stage has ended. See Kay v. FCC, 976 F. Supp. 23, 38 
(D.D.C. 1997), afl'd, 172 F.3d 919 (D.C. Cir. 1998) (unpublished decision) (finding that 
the agency could withhold documents under Exemption 7(A) "until all reasonably 
foreseeable proceedings stemming from that investigation are closed"); see also Kansi v. 
US. Dep't of Justice, 11 F.Supp. 2d 42, 44 (D.D.C. 1998) (approving agency use of 
Exemption 7(A) to withhold records until court appeal was finalized). 

Since the ETRACOM matter continues in federal district court, a pending law 
enforcement proceeding exists for purposes of FOIA Exemption 7(A). Releasing all of 
these investigatory records could interfere with FERC's ongoing enforcement proceeding 
by allowing you greater access to information, now before a federal court. NLRB v. 
Robbins Tire & Rubber Co., 437 U.S. 214 241-43 (1978) (noting that FOIA is not a 
discovery tool). Moreover, releasing the information provided by DMM could 
potentially discourage witness cooperation in this case and other future matters, and the 
release of the internal staff analysis, communications and draft materials could hinder the 
flow of ideas between Commission personnel litigating the ETRACOM matter or other 
cases. See, e.g., J.P. Stevens & Co., Inc. v. Perry, 710 F.2d 136, 143 (4th Cir. 1983) 
(holding that release of internal correspondence and correspondence with third parties 
could create "chilling effect" on potential witnesses, dry up sources of information, 
hamper the free flow of ideas between agency employees and supervisors, and make 
future enforcement cases more difficult). Thus, I uphold the Director's determination 
that the documents compiled pursuant to the ETRACOM investigation were properly 
withheld under Exemption 7(A).6 

Exemption 4 

The Director determined that 113 records were exempt from disclosure as 
confidential commercial information under Exemption 4. Ninety-one are DMM 
commercial records from the ETRACOM investigation including DMM' s 2011 referral 
and attachments, emails between DMM and the Commission discussing the referral and 
investigation, and the 2013 DMM follow-up memo.7 Twenty-two commercial records 
relate to the Commission's investigation of Deutsche Bank Energy Trading (DBET). 
These records include DMM market data and DMM's referral analysis, and records 

6 Because Exemption 7(A) protects the ETRACOM investigation records, I do not 
address Exemption 7(E), which the Director also invoked to protect these records. 

7 These ninety-one records are also exempt under FOIA Exemption 7(A). 
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provided by DBET during the course of the investigation including market data and 
business practices in defense of its actions. 

You argue on appeal that the records were not voluntarily provided to the 
Commission and that applying the test set forth in National Parks and Conservation 
Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1976), disclosure of the records would not 
cause substantial competitive harm to the entities from which they were obtained because 
the records relate to activity prior to 2011. 

FOIA Exemption 4 protects from disclosure "trade secrets and commercial or 
financial information obtained from a person and privileged or confidential." 5 U.S.C. § 
552(b)(4). Information that is submitted voluntarily to an agency is deemed confidential 
if "it is of a kind that would customarily not be released to the public by the person from 
whom it was obtained." Critical Mass Energy Project v. Nuclear Regulatory Comm 'n, 
975 F.2d 871, 879 (D.C. Cir. 1992). Whereas information that is required to be 
submitted to the agency is deemed confidential if release is "likely to have either of the 
following effects: (1) impair the Government's ability to obtain necessary information in 
the future; or (2) cause substantial harm to the competitive position of the person from 
whom the information was obtained." National Parks, 498 F.2d at 770. 

The DMM records are market data and the process by which DMM analyzes 
trading practices and potential manipulation. DMM does not customarily make such 
information public. And, even if the documents were not voluntarily submitted, the 
material is protected because making the information publicly available would undercut 
DMM's function by revealing methods and techniques used by DMM, and compromise 
the efficiency and integrity of the market and its participants, regardless of when the 
material was provided. See, e.g., Gavin v. SEC, 2007 WL 2454156 at *8-9 (D. Minn. 
Aug. 23, 2007) (protecting market surveillance data by the New York Stock Exchange 
because it would reveal sensitive surveillance information, and methods and techniques 
used by the NYSE to investigate anomalous trading). 

Likewise, DBET provided the records to the Commission voluntarily during a 
non-public investigation and it is not the type of information customarily released to the 
public by DBET. Even if the information was not voluntarily submitted, it is still exempt 
because it includes DBET's trading practices and internal business strategies the release 
of which could put DBET at a disadvantaie by giving competitors details about DBET's 
energy trading business and litigation risk. 

8 Pursuant to 18 C.F.R. § 388.l 12(d), the Commission notified DMM and DBET of your 
request. Both entities filed comments opposing the release of records under Exemption 4 
citing commercial harm and that the records are not customarily released. 
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Finally, the records are exempt because releasing material provided by DMM and 
companies under investigation by the Commission is likely to impair the Commission's 
ability to obtain such information in the future. If investigated companies and DMM 
expect that the information that they provide in a non-public investigation is likely to be 
released under FOIA, they will be less forthcoming and cooperative. Judicial Watch, Inc. 
v. Export-Import Bank, 108 F.Supp.2d 19, 29-30 (D.D.C. 2000) (noting that even where 
submissions of information are mandatory, they may be protected if disclosure would 
impair an agency's ability to carry out its statutory purpose or discourage "forthcoming" 
(i.e., complete, accurate, or fully cooperative) submissions of such information). 
Accordingly, I agree with the Director that these records are protected by Exemption 4. 

Exemption 5 

The Director determined that 4, 184 internal records from the ETRACOM and 
DBET proceedings were ~redecisional deliberative records protected from disclosure 
under FOIA Exemption 5. The records at issue here consist of internal memos from 
junior to senior staff outlining FERC's enforcement and litigation strategy and proposing 
ideas, draft letters (Order to Show Cause, Preliminary Findings, Section 1 b.19, and 
responses to requests for exculpatory ·material), factual and legal analyses, and 
communications among OE staff regarding the investigation. You appeal the application 
of Exemption 5 arguing that factual material is not protected by the privilege and that 
disclosing enforcement records will not harm the deliberative process. 

FOIA Exemption 5 protects "inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other than an agency in litigation with the 
agency." 5 U.S.C. § 552(b)(5). FOIA exemption 5 incorporates various privileges, 
including the deliberative process privilege. Courts have consistently held that three 
policy purposes constitute the basis for the deliberative process privilege: ( 1) to 
encourage open, frank discussions on matters of proposed policy between subordinates 
and superiors; (2) to protect against premature disclosure of proposed policies before they 
are finally adopted; and (3) to protect against public confusion that might result from 
disclosure of reasons and rationales that were not in fact ultimately the grounds for an 
agency's action. Russell v. Dep 't of the Air Force, 682 F.2d 1045, 1048 (D.C. Cir. 1982); 
see also EPA v. Mink, 410 U.S. 73, 87 (1972) (recognizing that "[i]t would be impossible 
to have any frank discussions of legal or policy matters in writing if all such writings 
were to be subjected to public scrutiny."). 

9 4, 163 of these records are from the ETRACOM proceeding and are also 
protected under Exemption 7(A). The remaining twenty-one records relate to the DBET 
matter. 
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Factual material may be considered de1iberative if the factual portions are 
inextricably intertwined with the deliberative matter such that disclosure would reveal the 
pre-decisional deliberations. See In re Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997); 
Mead Data Central, Inc. v. United States Dep 't of the Air Force, 566 F.2d 242, 256 (D.C. 
Cir. 1977) (recognizing that FOIA Exemption 5 protects all communications including 
purely factual material that would expose to public view an agency's decision-making 
process). It is how the document is used in the process, not the specific content of 
document that is dispositive. Montrose Chemical Corp. of California v. Train, 491 F .2d 
63, 71 (D.C. Cir. 1974) (stating that the privilege protects the "deliberative process," in 
addition to deliberative material). 

These records are staffs thinking, opinions, and recommendations prior to issuing 
penalties, the release of which would harm the decision making process by opening up 
staffs preliminary thinking prior to a final decision. Such material is the very definition 
of predecisional deliberative records. Taxation With Representation Fund v. LR.S., 646 
F.2d 666, 677 (D.C. Cir. 1981) ("advisory opinions, recommendations, and deliberations 
comprising part of a process by which government decisions and policies are formulated" 
are protected). Contrary to your argument on appeal that Exemption 5 does not apply 
because your request largely focused on CAISO and DMM material, the documents that 
the Director withheld under the deliberative process privilege are entirely the work of 
FERC staff. 

Portions of the records that contain facts are staffs factual analysis and summaries 
of factual information. These analyses and summaries are protected from disclosure 
because disclosure would reveal Commission thought processes during the investigation 
as to what information staff deemed important prior to final enforcement action. See 
Montrose Chemical, 491 F.2d at 68 (finding that factual summaries are deliberative 
because they would show agency mental processes); Mapather v. Dep 't of Justice, 3 F.3d 
1533, 1538 (D.C. Cir. 1993) (determining that extracting and organizing facts in a 
document qualified for withholding under the deliberative process privilege).10 

Finally, given the nature of your request-you sought mostly internal enforcement 
records- many of the records are documents and communications by and among 
attorneys and analysts in OE that include their legal recommendations and opinions, 
analysis of the data, and drafts of material prepared in anticipation of litigation. These 
records are also properly protected under the work-product and attorney-client privileges. 

10 To the extent that you are claiming that factual information that has not been 
analyzed or summarized by staff should be produced, that factual information is 
protected by Exemption 7(A) throughout the enforcement proceeding. 
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Given the foregoing, I conclude that the Director correctly determined that the material is 
exempt under FOIA Exemption 5. 

Segregation 

FOIA requires that "reasonably segregable" information be disclosed after exempt 
information is redacted unless the non-exempt portions are "inextricably intertwined with 
exempt portions." 5 U.S.C. § 552(b); Mead Data Cent., Inc., v. Dep't of the Air Force, 
566 F.2d 242, 260 (D.C. Cir. 1977). However, an agency is not required to "commit 
significant time and resources to the separation of disjointed words, phrases, or even 
sentences which taken separately or together have minimal or no information content." 
Mead Data, 566 F.2d at 261, n. 55. Additionally, an agency is not required to commit an 
exorbitant amount of time and agency resources culling out nonexempt information 
because the significant burden placed on the agency in doing so renders the material not 
"reasonably segregable." Lead Industries Ass 'n, Inc. v. Occupational Safety and Health 
Administration, 610 F.2d 70, 86 (2d Cir. 1979) ("if the portion of nonexempt factual 
material is relatively small and so interspersed with exempt material that separation by 
the agency and policing of this by the courts would impose an inordinate burden, the 
material is still protected because, although not exempt, is not 'reasonably segregable"'); 
see Solar Sources, Inc. v. United States, 142 F.3d 1033, 1039 (7th Cir. 1998) (holding 
that while a few portions of investigative records were not exempt under FOIA, the 
agency was not required to segregate the nonexempt information because it would take 
eight work years to complete the segregation). 

Under these standards, the Commission met its segregability duty. Your FOIA 
request revealed 4,297 documents, totaling tens of thousands of pages. Staff reviewed 
the records and determined that they were all exempt from disclosure as investigatory, 
deliberative and commercial records. Staff determined that the small portions of the 
responsive documents that were not technically exempt would yield no informative 
information and would require considerable staff resources to segregate and produce. 
Thus, I uphold the Director's determination that the material was not "reasonably 
segregable." 

Vaughn Index 

Contrary to your assertion, the Commission is not required to create a Vaughn 
Index. A Vaughn Index is typically only required to support an agency's case in court 
when dispositive motions are filed. See Mullen v. U.S. Army Criminal Investigation 
Command, 2011 WL 5870550 at 4-5 (E.D. Va. Nov. 22, 2011) (discussing when a 
Vaughn Index is required); Stimac v. U.S. Dep 't of Justice, 620 F .Supp. 212, 213 (D.D.C. 
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1985) (finding that plaintiffs request for Vaughn Index was premature until the agency 
filed its motion for summary judgment and detailed affidavits). 

CONCLUSION 

For the reasons stated above, the Director's determination is hereby affirmed and 
your appeal regarding the specified records is denied. Judicial review of this decision is 
available to you in the United States District Court for the judicial district in which you 
live, or in the United States District Court for the District of Columbia, which would be 
the location of the data that you seek. You may also seek mediation from the Office of 
Government Information Services (OGIS). Using OGIS services does not affect your 
right to pursue litigation. You may contact OGIS by mail at Office of Government 
Information Services, National Archives and Records Administration, Room 2510, 8601 
Adelphi Road, College Park, MD 20740-6001; email at ogis@nara.gov; telephone at 
(301) 837-1996; facsimile at 301-837-0348; or toll-free at 1-(877) 684-6448. 

Sincerely, 

MaxMinzner 
General Counsel 

Certified Mail Receipt No. 7002 0860 0001 4094 224 7 



Mr. Nick Ochsner 
WBTVNews 
I Julian Price Place 
Charlotte, NC 28202 
nochsner@wbtv.com 

Dear Mr. Ochsner, 

Federal Energy Regulatory Commission 
Washington, D.C. 20426 

FEB O 3 2016 Re: FOIA Appeal No. FY16-10 

This letter responds to your appeal received December 21, 2015, of the 
determination denying your request filed pursuant to the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory Commission's 
(Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2015). 

BACKGROUND 

On October 28, 2015, you submitted a request asking for the public release of 
"the emergency action plan (EAP) compiled by Alcoa Power Generating Inc. [Alcoa] for 
its dams on the Yadkin River in North Carolina (Yadkin Project)." Commission staff 
identified thirty-six documents that consist of the initial EAP and subsequent updates. 
After notifying Alcoa in accordance with Commission regulation, 1 the Director of the 
Office of External Affairs (Director), on December 11, 2015, withheld all the documents 
in their entirety under FOIA Exemptions 6 and 7.2 Specifically, the Director withheld the 
personal information of emergency responders under FOIA Exemption 6, and Critical 
Energy Infrastructure Information (CEII) 3 under FOIA Exemption 7(F).4 

I 18 C.F.R. § 388.l 12(d). 

2 5 U.S.C. § 552(b)(6) and (7)(F). 

3 CEii is defined in 18 C.F.R. § 388.l 13(c) as (1) "specific engineering, vulnerability, or 
detailed design information about proposed or existing critical infrastructure that: (i) relates 
details about the production, generation, transportation, transmission, or distribution of energy; 
(ii) could be useful to a person in planning an attack on critical infrastructure; (iii) is exempt 
from mandatory disclosure under the Freedom of Information Act [FOIA], 5 U.S.C. 552; and (iv) 
does not simply give the general location of the critical infrastructure. 

4 Though the material was not appropriate for release under FOIA, the Director advised 
you that you could seek access to the material subject to a non-disclosure agreement under the 
CEII regulations. 18 C.F .R. § 388.113( d)( 4). On appeal, you asserted that a release under the 
CEii regulations would preclude you from warning the public and that, as it relates to you as a 
journalist, the non-disclosure agreement would violate your First Amendment rights. (Appeal at 
2.) Your argument is misplaced. Under the FOIA and numerous other laws, the government 
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On appeal, you are not challenging the Director's application of FOIA Exemption 
6,5 but you are challenging the Director's assertion ofFOIA Exemption 7(F). You stated 
that the Director cited FOIA Exemption 7(F) when the authority relied on actually 
discusses FOIA Exemption 7(E). (Appeal at 1.) You also stated that some material is 
likely CEII, but not all the information withheld is CEIL (Appeal at 1.) Additionally, 
you clarified your request in two ways. First, you explained that you are not seeking 
inundation maps. (Appeal at 1.) Second, you indicated you are only "seeking access to 
parts of Alcoa's EAP that discusses what residents should do in the event of Dam 
Failure." (Appeal at 2.) As explained below, I am denying your appeal. 

DISCUSSION 

I. The Material is Non-responsive to the Request, as Clarified on Appeal. 

Based on the clarifications to the request on appeal, the inundation maps and the 
other parts of the EAP are non-responsive. The inundation maps, which you do not seek, 
comprise a significant portion of the EAP filings. Moreover, according to FERC 
guidelines, rather than being found in the EAP, state and local emergency management 
authorities would generally prepare a separate plan for what residents should do in an 
emergency.6 For the Yadkin Project, the North Carolina Emergency Operations Center 
(EOC), the Yadkin County Emergency Management Office, and/or other local 
emergency responders would react to notification from the licensee of an emergency and 
implement their separate plans for residents. You might consider contacting these 
agencies. In any event, the EAP does not have the information you seek. 

II. The Documents are Otherwise Protected under FOIA. 

I agree with you that Public Employees for Environmental Responsibility v. U.S. 
International Boundary & Water Commission held that FOIA Exemption 7(E), rather 
than FOIA Exemption 7(F), protects EAP information. 740 F.3d 195, 205 (D.C. Cir. 
2014) [hereinafter PEER]. PEER, however, also protected inundation maps, which are a 
part of the EAP filings, under FOIA Exemption 7(F). Regardless of whether the Director 

may lawfully restrict use of or limit access to sensitive, privileged, or otherwise protected 
information. 

5 You do not dispute the rationale for FOIA Exemption 6 so that will not be addressed. 
(Appeal at 2). 

6 See Office of Energy Projects, Engineering Guidelines, Revised Chapter 6 Emergency 
Action Plans, page 9 (July 2015) available at 
http://www.ferc.gov/industries/hydropower/safety/guidelines/eng-guide/chap6.pdf. (stating 
"[S]tate and local emergency management authorities will generally have some type of plan in 
place, either a local Emergency Operations Plan or a Warning and Evacuation Plan."). 
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invoked Exemption 7(E) or 7(F), PEER provides that EAPs and inundation maps are 
properly exempt from public disclosure under FOIA. Accordingly, I agree with the 
Director regarding FOIA Exemption 7(F), and I am invoking FOIA Exemption 7(E) to 
the extent that it is applicable. 

The documents here, like the EAP in PEER, reflect the guidelines, responsibilities, 
techniques and procedures used for emergency responses, which must remain 
confidential to preserve their effectiveness. 740. F.3d at 205. Disclosure of this 
information could result in circumvention of those techniques, and therefore, falls within 
the ambit of FOIA Exemption 7(E). As to FOIA Exemption 7(F), the Director correctly 
concluded that the EAP material is CEII because it provides details about vulnerability 
and infrastructure at the Yadkin Project. If released, that information could be used for 
an ill motive or to subvert an emergency response, thereby endangering lives and safety 
of citizens near the project. Regarding your contention that certain information in the 
EAP is not CEII, any such information is otherwise intertwined with exempt CEIL 

Moreover, I note that Congress recently enacted the Fixing America's Surface 
Transportation Act, which specifically exempts from disclosure under FOIA this type of 
material. 7 This recent law eliminates any ambiguity that may have existed as to whether 
material that FERC already classifies as CEII may be withheld under FOIA. This 
Congressional action reinforces my conclusion that the Director correctly found that this 
material should not be disclosed as you requested. 

For the foregoing reasons, your appeal is denied. Judicial review of this decision 
is available to you in the United States District Court for the judicial district in which you 
live, or in the United States District Court for the District of Columbia, which would be 
the location of the data that you seek. You may also seek mediation from the Office of 
Government Information Services (OGIS). Using OGIS services does not affect your 
right to pursue litigation. You may contact OGIS by mail at Office of Government 
Information Services, National Archives and Records Administration, Room 2510, 860 I 
Adelphi Road, College Park, MD 20740-6001; email at ogis@nara.gov; telephone at 301-
837-1996; facsimile at 301-837-0348; or toll-free at 1-877-684-6448. 

Sincerely, 

Max Minzner 
General Counsel 

7 Fixing America's Surface Transportation (FAST) Act, Public Law No. 114-94, at 
Section 61003 (December 4, 2015) (establishing applicability of FOIA Exemption 3, 5 U.S.C. § 
552(b)(3)). 
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WASHINGTON, 0. C. 20426 

OFFICE OF THE GENERAL COUNSEL 

VIA CERTIFIED MAIL 
Jonathan R. Schofield, Esq. 
Parr Brown Gee & Loveless 
101 South 200 East 
Suite 700 
Salt Lake City, UT 84111 
jschofield@parrbrown.com 

Dear Mr. Schofield: 

MAR 1 7 2016 Re: Freedom of Information Act 
Appeal, FOIA No. FY16-19 

This letter responds to your correspondence received February 18, 2016, in which 
you appeal the January 5, 2016 denial of your request filed pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (FERC or Commission) FOIA regulations, 18 C.F.R. § 388.110 (2015). 
For the reasons set forth below, I am denying your appeal. 

On December 4, 2015, you requested documents pertaining to the company 
PacifiCorp as it relates to the Wood Hollow Fire in Central Utah that occurred on June 
23, 2012. On January 5, 2016, Leonard M. Tao, Director of the Office of External 
Affairs (Director), denied your request in its entirety. In particular, the Director stated 
that the Commission could neither confirm nor deny the existence of the documents you 
sought. In your February 18, 2016 appeal, you state that in the course of litigation with 
PacifiCorp, you became aware that FERC conducted an investigation into PacifiCorp's 
potential role in causing the Wood Hollow Fire. You note that the investigation took 
place years ago, has likely concluded, and that any related documents should be 
disclosed. You also state that there is no basis for withholding any documents because 
the investigation is over. 

After reviewing your appeal, the underlying FOIA request, the Director's 
determination, and the pertinent legal authority, I am upholding the Director's 
determination. In particular, although you believe an investigation once existed and is 
now over, there has been no public disclosure by this Agency that would support or 
negate your speculation nor does any document you obtained from PacifiCorp constitute 
a public disclosure by this Agency. The Director was therefore well justified in opting to 
neither confirm nor deny the existence of any documents or by implication any 
investigation. See Phillippi v. CIA, 546 F.2d 1009 (D.C. Cir. 1976). Accordingly, your 
appeal is denied. 
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Judicial review of this determination is available to you in the United States 
District Court for the judicial district in which you live, or in the United States District 
Court for the District of Columbia, which is the location of the documents that you seek. 
You may also seek mediation from the Office of Government Information Services 
(OGIS). Using OGIS services does not affect your right to pursue litigation. You may 
contact OGIS by mail at Office of Government Information Services, National Archives 
and Records Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-
6001; email at ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or 
toll-free at 1-877-684-6448. 

Sincerely, 

Max Minzner 
General Counsel 



FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D. C. 20426 

--OFFfCE GF TH n rEl\JERALC-OLJl\fSEL APR 2 0 2010-
Re: Freedom oflnformation Act 

Appeal, FOIA No. FY16-26 

VIA CERTIFIED MAIL 7002 0860 0001 4096 1354 
Mr. Alexander J.E. English 
Associate Attorney 
The Law Offices of Carolyn Elefant 
2200 Pennsylvania Avenue, NW 
Fourth Floor East 
Washington, DC 20037 
alexander.english@lawofficesofcarolynelefant.com 

Dear Mr. English: 

This letter responds to your correspondence received March 15, 2016, in which 
you appeal the February 3, 2016 denial of your request filed pursuant to the Freedom of 
Information Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2015). 
For the reasons set forth below, your appeal is denied. 

Background 

On January 8, 2016, you requested information regarding the Cmmnission's 
Dispute Resolution Division (DRD) casework in the last five years concerning 
landowners and pipelines and "records regarding DRD's operational procedures." On 
February 3, 2016, the Director of the Office of External Affairs (Director) determined 
that the 911 identified documents were protected from disclosure pursuant to FOIA 
Exemptions 3 and 5,1 and thereby denied your request. 

By a letter dated March 7, 2016, you filed an appeal arguing that the requested 
information is not protected by Exemption 3 because some of the requested information 
does not qualify as a "dispute resolution communication," and is thus not exempt from 
disclosure under the Alternative Dispute Resolution Act, 5 U.S.C. § 574U) (ADRA). 

1 5 U.S.C. § 552(b)(3) (protecting information "specifically exempted from 
disclosure by statute"); 5 U.S.C. § 552(b )(5) (protecting pre-decisional deliberative 
material). 
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- °¥Gu- al-sG a-s-s€r-t€d that-Ex€mptiGn~ dG€S-nGt- appl-j'- tG th€-st-andard-Gp€rati-ng prnG€durns 
document because it is the working policy of the agency. 

Discussion 

I agree with the Director's determination to withhold the documents. 2 FOIA 
Exemption 3 protects documents exempt from disclosure by statute. 5 U.S.C. § 
552(b)(3). Section 5 U.S.C. § 5740) of ADRA specifically exempts a "dispute resolution 
communication" from disclosure under FOIA. A dispute resolution communication 
means "any oral or written communication prepared for the purposes of a dispute 
resolution proceeding, including any memoranda, notes or work product of the neutral." 
18 C.F.R. § 385.604(b)(3). 

The 910 documents identified as responsive to this request fall squarely within the 
definition of a dispute resolution communication. The records are entries made by DRD 
Staff in a database used for tracking landowner communications in the dispute resolution 
process. Contrary to your assertions, these records do not contain any initial agreements 
to engage in dispute resolution or any settlement agreements resulting from dispute 
resolution proceedings. 

I further find that the draft standard operating procedure was appropriately 
withheld under Exemption 5. In October of 2015, Commission Staff determined that it 
was necessary to write operating procedures for the Commission's DRD Helpline. The 
document identified as responsive to your request is DRD Staffs preliminary thoughts on 
possible revisions to its Helpline procedures. Until this document is finalized, it does not 
reflect the Commission's final decision and may be withheld under Exemption 5 in order 
to avoid confusion about agency rationales that may not become part of the final agency 
action. See, e.g., Hamilton Securities Group Inc. v. Dep 't of Housing and Urban 
Development, 106 F.Supp.2d 23, 30-32 (D.D.C. 2000) (recognizing the predecisional and 
deliberative nature of draft documents and finding that drafts qualify for withholding so 
as not to "threaten the integrity of the agency's policymaking processes"). 

Conclusion 

For the reasons stated above, the Director's determination is hereby affirmed and 
your appeal regarding the specified records is denied. Judicial review of this decision is 

2 In the course of responding to this appeal, the Commission identified an 
additional twenty-three (23) records potentially responsive to your request. You will 
receive a separate response letter addressing these records. 
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available to you in the UniteEl States District Gourt for the judiGial distriGt in whiGh you 
live, or in the United States District Court for the District of Columbia, which would be 
the location of the data that you seek. You may also seek mediation from the Office of 
Government Information Services (OGIS). Using OGIS services does not affect your 
right to pursue litigation. You may contact OGIS by mail at Office of Government 
Information Services, National Archives and Records Administration, Room 2510, 8601 
Adelphi Road, College Park, MD 20740-6001 ; email at ogis@nara.gov; telephone at 
(301) 837-1996; facsimile at 301-837-0348; or toll-free at 1-(877) 684-6448. 

Sincerely, 

Max Minzner 
General Counsel 



Federal Energy Regulatory Commission 
Washington, D.C. 20426 

M~R \ O 20\1 Re: 

VIA ELECTRONIC & ,REGULAR MAIL 

Final Response Letter 
FOIA No. FYI 7-5 

This is the final response to your correspondence received November 1, 2016, in 
which you filed a request for information pursuant to the Freedom of Information Act 
(FOIA), 5 U.S.C. § 552 as amended by the FOIA Improvement Act of 2016, Pub. L. No. 
114-185, 130 Stat. 538 (2016), and the Federal Energy Regulatory Commission' s 
(Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2016). Specifically, you 
requested "a copy of each FOIA Appeal letter received and each FOIA Appeal response 
processed during FY2014, FY2015 and FY2016." 

On December 15, 2016, you received an initial response letter releasing the forty 
(40) FOIA Appeal response letters processed during FY2014, FY2015, and FY2016 with 
personal information redacted in accordance with FOIA Exemption 6. 1 That letter also 
informed you that given the amount of Commission staff time required to process your 
request, additional responses would follow on a rolling basis.2 

At this time the remaining responsive documents (all FOIA Appeal letters received 
during FY2014, FY2015 and FY2016) are being released to you, with personal information 
of individuals who submitted FOIA appeals redacted in accordance with FOIA Exemption 
6 See, e.g. , Bibles v. Oregon Natural Desert Ass 'n, 519 U.S. 355 (1997); National Ass 'n 

5 U.S.C. 552(b)(6). (Protecting "personnel ... and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of personal privacy.") 

2 See S. Yuba River Citizens League v. Nat '! Marine Fisheries Serv., No. Civ. S-06-
2845, 2008 U.S. Dist. LEXIS 107177, 47 (E.D. Cal. June 20, 2008) (supporting the practice 
of releasing documents on a rolling basis); Hinton v. Fed Bureau of Investigations, 527 F. 
Supp. 223, 225 (E.D. Penn. 1981) (noting that rolling responses preserve the government's 
right to carefully review material while promoting FOIA' s disclosure goals); see also U.S. 
Dept. of Justice, FOIA Post, "OIP Guidance: The importance of Good Communication 
with FOIA requesters," (posted 2010) (stating agencies should provide rolling responses 
for requests involving a voluminous material.) 
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of Retired Fed. Employees v. Horner, 879 F .2d 873 (D.C. Cir. 1989). Accordingly, the 
personal information of private individuals who submitted FOIA appeals has been redacted 
from the appropriate documents. This concludes the agency's processing of this FOIA 
request. 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's regulations, 
any appeal from, this determination must be filed within 90 days of the date of this letter. 
The appeal must be in writing, addressed to David Morenoff, General Counsel, Federal 
Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426, and clearly 
marked "Freedom of Information Act Appeal." Please include a copy to Charles A. 
Beamon, Associate General Counsel, General and Administrative Law, at the same 
address. 

You also have the right to seek dispute resolution services from the FOIA Public 
Liaison of the agency or the Office of Government Information Services (OGIS). Using 
OGIS services does not affect your right to pursue your appeal. You may contact OGIS 
by mail at Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, MD 20740-6001; email at 
ogis@nara.gov; telephone at 301-837-1996; facsimile at 301-837-0348; or toll-free at 1-
877-684-6448. 

Enclosures ( 40) 

Sincerely, 

' .J 

Leonard M. Tao 
Director 
Office of External Affairs 



± The Free Market 
Environmental Law Clinic 

FREEDOM OF INFORMATION ACT APPEAL 

Mr. David L. Morenoff 
Acting General Counsel 
FERC 
888 First Street, NE 
Washington, DC 20426 

November 21, 2013 

BY ELECTRONIC MAIL: FOIA-CEII@fcrc.gov 

Re: Appeal of Initial Determination to Withhold Certain Information, FOIA FY-2014-1 

Dear FERC General Counsel, 

We appeal FERC's denial of the above-captioned FOIA request by the Energy & Environment 

Legal Institute (EELI) and the Free Market Environmental Law Clinic (FMELC) ("appellants"), 

communicated in its letter dated October 31, 2013. Specifically, FERC withheld 36 responsive 

records in their entirety on the grounds that each of these consist of internal staff opinions and 

analysis and intra-agency communications between FERC and the Office of Personnel 

Management[, and] contain personnel information related to a career Senior Executive Service 

position, and inter- or intra-agency deliberative communications that are exempt from disclosure 

under FOIA Exemption 5'', none of which is reasonably segregable. It thereby withheld each 

document in full on two bases, that each is exempt under exemptions b(5) and exemption b(6). 

We appeal for reasons detailed herein. In sum, FERC did not identify the agency 

decision each record was pre-decisional to justifying its withholding in full; similarly, although 



the Commission must offer specific justification or otherwise provide reason to conclude the 

withheld information is properly withheld within the cited exemption, FERC simply withheld all 

responsive records in full without justifying these withholdings, providing requesters no 

information or means by which we could make a reasoned conclusion about the legitimacy of 

these withholdings and denial. Also, FERC did not justify its reliance on FOIA's b(6) privacy 

exemption which reliance also appears from the available information to be misplaced. 

Further, FERC has again withheld from requesters emails in full which is a facially 

impermissible practice given the simplicity of redacting such records' factual information. 

FERC previously did this in response to one of our requests, 13-078 and, on appeal, did not 

address our objections. Here, we try again to elicit substantiation for the practice now common 

to both denials. 

I. JURISDICTIONAL STATEMENT 

The underlying FOIA request was properly filed under 5 U.S.C. § 552. In response, FERC 

denied our request in full by withholding information in (the entirety of) all responsive records, 

about which FERC provides no identifying information to substantiate or allow us to assess the 

withholding, and apparently misapplied the required b6 balancing test. Pursuant to 18 C.F.R. § 

388. l l 0, you have jurisdiction because "A person whose request for records, request for fee 

waiver or reduction, or request for expedited processing is denied in whole or part may appeal 

that determination to the General Counsel or General Counsel's designee within 45 days of the 

determination." 18 C.F.R. § 388.110 (a)(l ). Further, all procedural rules have been complied 

with as this is: (I) in writing, (2) properly addressed, (3) clearly identified as an "Freedom of 

2 



Information Act Appeal" and includes a copy of the underlying Request, ( 4) sets forth grounds 

for reversal, and (5) was filed within 45 days of the date of FER C's October 31, 2013 denial. 

II. PROCEEDINGS BELOW 

This appeal involves one FOIA request, sent by electronic mail on October 2, 2013 to FERC at 

FOIA-CEII@ferc.gov, seeking (bold in original, footnote omitted): 

"1) all emails, text messages, or instant messages (and any attachments thereto), 2) and 

any other records, 3) which are held or were sent to or from any employee (including 

also as cc: or bee:) in FERC's a) Office of Enforcement, orb) Office of the Executive 

Director (which for this purpose does include the four divisions reporting to the Office of 

the Director), 4) discussing or referencing FERC filling the position of Director, Office of 

Enforcement as advertised in the job posting found at http://jobs.goyloop.com/37308/ 

director-officc-of-enforccment/?post.Jo=govloop, 5) including but not limited to 

representing or referencing a complaint, objection, dispute or challenge to the manner 

in which FERC filled the position or resolution or discussion of same. 

Responsive records will be dated over the one-year period from October 2, 

2012 through the date you process this request. 

Please note that we do not seek applications submitted in response to this 

posting." 

FERC assigned this request identification number FY-2014-1. 

On October 31, 2013, FERC denied our access to responsive records, writing, in pertinent 

part, that it is withholding all 36 responsive records in their entirety on b(6) grounds, specifically 

that each of these "consist of emails that reflect internal staff opinions and analysis and intra-

3 



agency communications between FERC and the Office of Personnel Management[, and] contain 

personnel information related to a career Senior Executive Service position" (Denial Letter, p. I). 

Also, FERC stated that "[a]ll thirty-six emails are inter- or intra-agency deliberative 

communications that are exempt from disclosure under FOIA Exemption 5" (Id. at p. 2). FERC 

also claimed that none of the responsive records contain reasonably segregable information. (Id. 

at p. 3) 

Relevant to this appeal, in our original request EELI and FMELC wrote, inter alia: 

"We seek discussions about 'converting' and/or filling the position, and particularly a 

challenge to the method by which it was filled by naming the individual who already held 

the position at the time of the job posting, and who in fact was not intending to leave the 

position when FERC posted the job opening. The position apparently was merely being 

converted on the request of someone in FERC, who we understand to be Chairman 

Wellinghoff, making the individual who held it a 'career' for reasons someone within 

FERC apparently found important... 

Also, on information and belief requesters assert that the manner in which FERC 

filled this posted job 'opening' raised questions and challenge. We understand that this 

was because the individual who held the post prior to the job opening announcement and 

after, Norman Bay [sp ], indicated to others that he was not in fact leaving the job being 

advertised, but that the Chairman, around the time he was making preparations to leave 

that job and therefore for FERC after he departed, simply wanted Mr. Bay to be 'career'. 

These Senior Executive Service (SES) positions are finite in number across the 

federal government and within the Commission, and are highly coveted. For these 

reasons and interest in FERC and its internal machinations -- including in replacing its 

current chairman -- this matter is of public interest and responsive records will 

significantly inform the public on the same." 

The public interest in such developments are manifest and relevant to the instant appeal. 

The original request also further discussed the public, congressional and media interest in the 

4 



rumored nomination of Mr. Bey to chair FERC, which level of public interest in this matter 

affirms the clear nature of the, for these purposes, public's interest in disclosure, w.hich as a 

matter of law compels disclosure. 

FERC impermissibly left unstated the privacy interest that supposedly outweighs the 

public interest in shedding light on how an agency performs its statutory duties -- and what we 

are reliably informed is a challenge to apparent politicization of and otherwise impermissible 

proceeding in the federal hiring process I -- and how and why it so outweighs the public interest 

in this matter. See Department of Defense v. FLRA, 510 U.S. 487, 497 (1994) ("We must weigh 

the privacy interest ... in nondisclosure ... against the only relevant public interest in the FOIA 

balancing analysis - the extent to which disclosure of the information sought would 'she[d) light 

on an agency's performance of its statutory duties' or otherwise let citizens 'know what their 

government is up to."' (quoting DOJ v. Reporters Committee for Freedom of the Press , 489 U.S. 

749, 773 (1989)); Multi Ag MediaLLCv. USDA. 515F.3d1224, 1228 (D.C. Cir. 2008)(noting 

that if requested information falls within Exemption 6, the next step in the analysis is to 

determine whether "disclosure would constitute a clearly unwarranted invasion of personal 

privacy ... [by] balanc[ing] the privacy interest that would be compromised by disclosure 

against any public interest in the requested information"). 

Instead, the entirety of FERC's articulation is: 

"All thirty-six emails also contain personnel information that is exempt from disclosure 

under FOIA Exemption 6 (citations omitted) ... These communications and documents 

1 On their face these records affirm the apparent effort to convert the position to SES, and so are 
of public interest. A requester need not demonstrate that the records would contain any particular 
evidence, such as of misconduct. Instead, the question is whether the requested information is 
likely to contribute significantly to public understanding of the operations or activities of the 
government, period. See Judicial Watch v. Rosotti, 326 F. 3d 1309, 1314 (D.C. Cir 2003). 
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directly concern an individual's personnel information. The public interest in disclosure 

in this instance docs not outweigh the individual's substantial privacy interest in 

personnel-related information concerning an application and evaluation for a career 

Senior Executive Service position that was not ultimately filled (citations omitted)". 

Denial Letter at p. 2. 

This is the epitome of "boilerplate". Neither this boilerplate nor that FERC took its 

statutorily permissible time to offer this boilerplate gives confidence that FERC has sufficiently 

deliberated and fairly considered this request. 

III. Standards of Review: All Doubts Must be Resolved in Favor of Disclosure 

By this FERC is in violation of the blaekletter law that an agency cannot rely on "boilerplate" 

privilege claims, or simply recite that the withholding of a document meets statutory standards 

without tailoring "the explanation to" each "specific document," and with a "contextual 

description" of how those standards apply to "the specific facts" of each document. King v. 

United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987) ("[c]ategorical description 

[ s] of redacted material coupled with categorical indication of anticipated consequences of 

disclosure" was "clearly inadequate."); Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973) 

("generalized" or conclusory exemption claims are insufficient); Wiener v. FBL 943 F.2d. 972, 

977-79 (9th Cir. 1991) ("boilerplate" explanations without an effort to "tailor the explanation to 

the specific document withheld" were insufficient); Halpern v. FBI, 181 F.3d 279, 293-94 (2d 

Cir. 1999) (agency's Vaughn Index must apply statutory standards for exemption "to the specific 

facts of the documents at hand," giving a "contextual description" of "the documents subject to 

redaction" and "the specific redactions made to the various documents."); ACLU v. Office of the 

Director of Nat. Intelligence, No. 10-449, 2011WL5563520, *6 (S.D.N.Y. Nov. 15, 2011) 
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(improper for an agency to submit a Vaughn Index "proffering conclusory and nearly identical 

justifications for" withholding each document); Defenders of Wildlife v. U.S. Border Patrol, 623 

F.Supp.2d 83, 90-91 (D.D.C. 2009) (agency must "'disclose as much information as possible" in 

its Vaughn Index,"' and not merely "parrot" or "recite the statutory standards"'). 

But that is exactly what FERC has done here and the presumption toward disclosure 

requires that FERC's withholding be reversed as improper. 

FERC must provide requesters sufficient specificity "to permit a reasoned judgment as to 

whether the material is actually exempt under FOIA" pursuant to Founding Church of 

Scientology v. Bell, 603 F.2d 945, 959 (D.C. Cir. 1979), and should "describe each document or 

portion thereof withheld, and for each withholding it must discuss the consequences of supplying 

the sought-after information." King v. DoJ, 830 F.2d at 223-24. 

It is also well-settled that Congress, through FOIA, "sought 'to open agency action to the 

light of public scrutiny."' DOJ v. Reporters Comm. for Freedom of Press, 498 U.S. 749, 772 

( 1989) (quoting Dep 1 of Air Force v. Rose, 425 U.S. 353, 372 (1976)). The legislative history is 

replete with reference to the, "'general philosophy of full agency disclosure'" that animates the 

statute. Rose, 425 U.S. at 360 (quoting S.Rep. No. 813, 891h Cong., 2nct Sess., 3 (1965)). 

Accordingly, when an agency withholds requested documents the burden of proof is placed 

squarely on the agency, with all doubts resolved in favor of the requester. See, e.g., Federal Open 

Mkt. Comm. v. Merrill, 443 U.S. 340, 352 (1979). This butden applies across scenarios and 

regardless of whether the agency is claiming an exemption under FOIA in whole or in part. See, 

e.g., Tax Analysts, 492 U.S. 136, 142 n. 3 ( 1989); Consumer Fed'n of America v. Dep ~of 

Agriculture, 455 F.3d 283, 287 (D.C. Cir. 2006); Burka, 87 F.3d 508, 515 (D.C. Cir. 1996). 
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These disclosure obligations are to be accorded added weight in light of the Presidential 

directive to executive agencies to comply with FOIA to the fullest extent of the law specifically 

cited in the underlying request to FERC to produce responsive documents. Presidential 

Memorandum For Heads of Executive Departments and Agencies, 75 F.R. § 4683, 4683 (Jan. 2J, 

2009). As the President emphasized, "a democracy requires accountability, and accountability 

requires transparency," and "the Freedom oflnforrnation Act ... is the most prominent 

expression of a profound national commitment to ensuring open Government." Accordingly, the 

President has directed that FOIA "be administered with a clear presumption: In the face of doubt, 

openness prevails" and that a "presumption of disclosure should be applied to all decisions 

involving FOIA." Similarly, FERC's withholdings are not consistent with statements by the 

President and Attorney General, inter alia, that "The old rules said that if there was a 

defensible argument for not disclosing something to the American people, then it should not 

be disclosed. That era is now over, starting today" (President Barack Obama, January 21, 

2009), and "Under the Attorney General's Guidelines, agencies are encouraged to make 

discretionary releases. Thus, even if an exemption would apply to a record, discretionary 

disclosures are encouraged. Such releases are possible for records covered by a number of 

FOIA exemptions, including Exemptions 2, 5, 7, 8, and 9, but they will be most applicable under 

Exemption 5." (Department of Justice, Office oflnformation Policy, OIP Guidance, "Creating a 

'New Era of Open Government"'). 

FERC's denial of the records was in error, for reasons already stated and below, and 

should be reversed with the withheld responsive records made available. 
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III. ARGUMENTS AND SUPPORT 

A. FERC Improperly Denied Appellants' Request for records on Exemption (b)(6) 
Grounds, and Should Be Reversed 

We repeat by reference here the above recitations of FER C's assertions in its initial 

determination and the authorities cited indicating the impropriety of this determination. 

Appellants will stipulate, arguendo, that these records are indeed of the sort for which the 

Supreme Court established a balancing test in U.S. Dept. of State v. Washington Post Co., 456 

U.S. 595 (1982), requiring the agency weigh the public's interest in release against any privacy 

interest, which the agency must identify. 

DoJ's Guidelines assert, "Once it has been established that information meets the 

threshold requirement of Exemption 6, the focus of the inquiry turns to whether disclosure of the 

records at issue 'would constitute a clearly unwarranted invasion of personal privacy' which 

requires a balancing of the privacy interest that would be compromised by disclosure against any 

public interest in the requested information."2 That balancing test, properly conducted, informs a 

conclusion that FERC must release the responsive records. 

For example, it is true that federal civilian employees have a protectable privacy interest 

in purely personal details that do not shed light on agency functions. However, as the original 

request made plain and nothing in FERC's denial challenged, the requested records go to the 

heart of an agency's performance of its functions, and must be released. See e.g., Habeas Corpus 

Resource Ctr. v. DOJ, No. 08-2649, 2008 WL 5000224, at *4 (N.D. Cal. Nov. 21, 2008) 

2 DoJ Guidelines at p. 418, citing "Multi Ag Media LLC v. USDA, 515 F.3d 1224, 1228 (D.C. Cir. 
2008); News-Press v. DHS, 489 F.3d 1173, 1196-97 (11th Cir. 2007).] Thus, the next step in the 
Exemption 6 analysis is determining the privacy interests at issue. [citing FOIA Update, Vol. X, 
No. 2, at 7 ('Exemption 6 and Exemption 7(C): Step by Step Decisionmaking').]" 
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(ordering release of email chains regarding the decision to hire a DOJ attorney because "[p] 

laintiff's interest - and the public's interest - in determining whether [attorney's] hiring was 

improper is sufficient to outweigh any minimal privacy interest [the attorney] may have in 

keeping these opinions from the public"); Cowdery, Ecker & Murphy, LLC v. Dep 't of Interior, 

511 F. Supp. 2d 215, 219 (D. Conn. 2007) ("Because exemption 6 seeks to protect government 

employees from unwarranted invasions of privacy, it makes sense that FOIA should protect an 

employee's personal information, but not information related to job function.") 

FERC plainly erred in its unsupported assertion that release of records as described 

"would constitute a clearly unwarranted invasion of personal property." Per FERC, the 

responsive information -- the entirety of 36 emails discussing converting a position to SES and 

an employee seeking to fill his current own position upon that conversion, apparently at the 

request of the Chairman -- is not in fact the sort of personal detail protected by b( 6). This is plain 

on its face and nothing FERC provided in its denial challenges this. 

Instead, on information and belief, and as asserted in our original request, these records 

involve machinations to convert a position into a scarce and highly coveted SES position, 

machinations that drew complaint from at least one other career employee for impropriety; 

whether this was for purposes of burnishing the employee's positioning for possible succession 

of current Chairman Wellinghoff, or simply to ensure Mr. Wellinghoff's colleague remained in 

his position after Wellinghoff's pending departure from his position, the circumstance plainly 

belies any claim that there is minimal public interest and overwhelming threat of an unwarranted 

invasion of personal privacy. 

FERC must demonstrate otherwise, and did not. 
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The requested records relate to the operation of government and FERC's compliance with 

various applicable employment and other laws. In Department of Defense v. F.L.R.A .• the 

Supreme Court reaffirmed that "[FOIA's] basic policy of 'full agency disclosure unless 

information is exempted under clearly delineated statutory language,' indeed focuses on the 

citizens' right to be informed about what their government is up to. Official information that 

sheds light on an agency's performance of its statutory duties falls squarely within that statutory 

purpose. "3 

That Court continued to note that information addressing the agency's conduct is distinct 

from information about individual persons which happens to be contained in government files. 

FERC must heed that same distinction in the instant matter. 

As the Ethics in Government Act recognized, it is of critical importance to ensure 

confidence in the integrity of the Federal Government by demonstrating that high-level 

employees are able to carry out their duties without compromising the public trust. As such, the 

general and policy-oriented public will benefit through the dissemination of the findings and 

works produced as a result of the information received. 

As such the disclosure of the requested documents will be of informative value and be 

"likely to contribute to an understanding of Federal government operations or activities", and on 

a matter of great public interest -- federal employee obeisance to the law -- both generally but 

particularly now, amid a seemingly endless series of scandals revealing federal employee abuses 

3 510 U. S. 487, 495-96 (1994)(citing US. Dept. of Justice v. Reporters Committee, 489 U.S. 749 
(1989), at 773, quoting Department of Air Force v. Rose, 425 U.S. 352 (1976), at 360-361) 
(other internal quotation marks and citations omitted). 
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(IRS targeting of political opponents and unlawfully sharing private information, false-identity 

and private email accounts, cronyism, etc.). 

Further, despite information we reliably possess but seek to confirm, there is currently no 

information publicly available regarding the requested information. Absent disclosure of the 

records requested, the public has no basis for formally understanding what certain individuals in 

a position to know have informally communicated to some of the relevant Washington policy 

community. This is made more pertinent by the prospect that the individual at the center of the 

above-described machinations will be named soon to chair FERC, a position of enormous 

responsibility, power and public trust and, as of the recent nomination process, controversy. 

We also submit on appeal that that case for the public's interest in whether FERC 

employees, particularly such high-profile and influential employees, and anyone dealing with the 

above-described machinations to recast a position as SES, possibly as a benefit to a particular 

individual for personal or political reasons, are complying with applicable laws is self-evident. 

These records and what they would inform the public are similar to those described in 

Washington Post Company v. US. Dept. of Health and Human Services et al., 690 F.2d 252, 264 

(D.C. Cir. 1982), as the sort in which "the public has a singularly strong interest in disclosure." 

The records requested will contribute to the public understanding of the government's 

compliance with policies and practices governing permissible activities for its employees but 

particularly relating to such a high-profile employee and possible appointee to such a position. 
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i. FERC made no substantive case that releasing responsive 
communications is "a clearly unwarranted violation" of any 
employee's privacy 

FERC must actually make that finding of what quantifiable privacy interest is at stake and how it 

prevails here, as opposed to merely stating it. FERC did not, however, make its own required 

showing. 

The authority FERC cites makes plain that: 

"the agency has the burden of showing that the intrusion into individuals' personal 

privacy is clearly unwarranted for the Exemption 6 balancing test. (Lepelletier v. FDIC, 

164 F.3d 37) at 46. An initial determination must be made identifying the privacy interest 

as substantial or de minim is. Multi AG Media LLC v. USDA, 5 I 5 F.3d 1224, 1229 (D.C. 

Cir. 1981) []. A substantial privacy interest exists in avoiding embarrassment, retaliation, 

or harassment and intense scmtiny by the media that would likely follow disclosure. U.S. 

Dep 't of Srate v. Ray, 502 U.S. 164, 176, n. 2 [],Nat 'l Archives & Records Admin. v. 

Pavish, 541 U.S. 157, 167 (2004) []." 

Judicial Watch, Inc. v. United States Dep't of State, 875 F. Supp. 2d 37, 46 (D.D.C. 2012). 

Also: 

Id. 

"After the public and private interests have been identified, and the private interest has 

been characterized as substantial, the two factors arc weighed to determine whether the 

information should be released because the intrusion is 'clearly unwarranted.' See, e.g. 

Rqy, 502 U.S. at 176 n.12, 112 S. Ct. 541, 548 (1991). The "clearly unwarranted" 

language creates a heavy burden for the agency. Morley v. CIA, 508 F.3d 1108, 1127. 378 

U.S. App. D.C. 41 I (D.C. Cir. 2007)." 
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FERC has a burden that it failed to meet at any l.evel. Because the balance is tilted toward 

disclosure, FERC "must show that disclosure would constitute a "clearly unwarranted" 

invasion of personal privacy. See Wash. Post v. HHS, 690 F.2d at 261. It did not do so. 

Appellants have already detailed the public interest in disclosure, in our original request 

and supra. In fact, given that the information is not "about a particular individual" but about an 

individual filling his own current position but in a recast, more desirable and highly coveted slot 

(as SES), even to the extent it is about a particular individual the public interest in such 

maneuvering plainly outweighs any privacy interest in keeping that secret, let alone constituting 

a "clearly unwarranted" violation. 

As such, FERC failed to overcome the manifest public interest in learning ofFERC's 

operations or activities and performance of its statutory duties. 

Regardless, none of that recited by FERC rises to the level of quantifying what some 

employee's privacy interest in the requested records is. FERC merely asserts the interest exists, 

and overcomes the public's interest in understanding efforts to recast a senior position as 

described, above, seemingly for one or more reasons cited, above. To allow the government to 

make documents exempt by the simple means of asserting a privacy interest exists (and is 

superior) would subvert FOIA's disclosure mandate and gut Exemption b(6) and judicial 

precedent applying it. 

The law regarding the privacy interest that FERC must identify is fulsome. We refer to 

DoJ's own Guidelines to detail how FERC abdicated its duty: 

"Initially, it must be determined 'whether disclosure of the files "would compromise a 

substantial, as opposed to de mini mis, privacy interest," because "if no significant 

privacy interest is implicated ... FOIA demands disclosure."' The Court of Appeals for 
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the District of Columbia Circuit has explained that, in the FOIA context, when assessing 

the weight of a protectible privacy interest, '[a] substantial privacy interest is anything 

greater than a de minimis privacy interest.' When a substantial privacy interest is found, 

the inquiry under the privacy exemptions is not finished, it is only advanced to "'address 

the question whether the public interest in disclosure outweighs the individual privacy 

concerns."' Thus, as the D.C. Circuit has held, 'a privacy interest may be substantial -

more than de minimis -- and yet be insufficient to overcome the public interest in 

disclosure."' [pp. 425-26; extensive citations omitted] 

We also point to the Court's language in DoD v. FLRA, examining the distinction between the 

privacy interests at issue in different FOIA exemptions, specifically Exemptions 6 and 7. 

"Exemption 7(C) is more protective of privacy than Exemption 6: The former provision applies 

to any disclosure that 'could reasonably be expected to constitute' an invasion of privacy that is 

'unwarranted,' while the latter [NB: Exemption 6, which is the exemption at issue here] bars any 

disclosure that 'would constitute' an invasion of privacy that is 'clearly unwarranted"' (emphasis 

added). Exemption b(6) is the weaker of the two, and does not justify FERC's withholdings. 

Plainly FERC has not made its required demonstrations, particularly problematic given it 

withholds all responsive records, in their entirety. That the records are emails no less, which 

inherently carry easily segregable information, and therefore whose withholding FERC further 

leaves the impression that this wholesale withholding fails to reasonably consider appellants' 

request. 

The information must be of the sort that "the disclosure of which would constitute a 

clearly unwarranted invasion of personal privacy." "[A] court must balance the public interest in 

disclosure against the interest Congress intended the [e]xemption to protect." Department of 

Defense v. FLRA. "As the Supreme Court stressed in [Department of Air Force v. Rose, 425 U. 
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S. 352 (1976)] at 378 n.16 [],Congress's choice of the 'clearly unwarranted' standard was a 

'considered and significant determination,' made despite repeated objections by government 

witnesses to the heavy burden it creates. Thus, under Exemption 6, the presumption in favor of 

disclosure is as strong as can be found anywhere in the Act." Washington Post Company v. U.S. 

Dept. of Health and Human Services et al., (D.C. Cir. 1982), 690 F.2d 252, 261. 

All of which authorities state directly and clearly appellants' point here, that the privacy 

interest cannot be merely asserted as existing and trumping, but must be quantified. FERC has 

failed to do so. What is the specific interest -- saying 'privacy' is insufficient-· is it negligible, 

non-trivial, or even substantial? How so? How does this credibly apply to the entirety of a 

record, let alone each and every responsive record? 

For failing to satisfy its obligation, FERC's initial determination should be reversed. 

ii. FERC improperly failed to conduct the balancing test 

Regardless of the failings of FER C's mere assertion of a privacy interest in the withheld (in full) 

records, FERC also made no case to overcome the public's interest in disclosure, but effectively 

ignored appellants' effort as insufficient to require a balancing test at all. Weighing the un-

quantified privacy interest against appellants' articulation of the public interest, FERC could of 

course not plausibly claim the former outweighs the latter in any balancing test.4 

4 Associated Press v. DOJ, 549 F.3d at 66, noting that, "Notwithstanding a document's private 
nature, FOIA may nevertheless require disclosure if the requester can show that revelation of the 
contents of the requested document would serve the public interest."; Scales v. EOUSA, 594 F. 
Supp. 2d 87, 90 (D.D.C. 2009) found that, "Given the significant individual privacy interest, 
disclosure of 7(C) material is warranted only when the individual's interest in privacy is 
outweighed by the public's interest in disclosure." (Exemption 7(C)); Multi Ag Media LLC v. 
USDA, 515 F.3d 1224, 1228 (D.C. Cir. 2008) at 1230-33 found that the significant public interest 
in disclosure of the databases outweighs the "greater than de mini mis" privacy interest of 
individual farmers. 
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This wholly elides the intent and operation ofFOIA as well as U.S. Dept. of State v. 

Washington Post Co, is arbitrary and capricious, and should be reversed. 

a. In a proper balancing test the requested records are of heightened public 
interest which substantially outweighs the mere (asserted) existence of a 
privacy interest, or any relevant privacy interest 

In balancing the relative interests, "the 'clearly unwarranted' language of Exemption 6 weights 

the scales in favor of disclosure". 5 DoJ Guidelines note how, "When engaging in this analysis, it 

is important to remember that the Court of Appeals for the District of Columbia Circuit has 

declared that 'under Exemption 6, the presumption in favor of disclosure is as strong as can be 

found anywhere in the Act. "'6 

s Ripskis v. HUD, 746 F.2d 1, 3 (D.C. Cir. 1984); see also, e.g., Morley v. CIA, 508 F.3d 1108, 
1127 (D.C. Cir. 2007) ("Exemption 6's requirement that disclosure be clearly unwarranted 
instructs us to tilt the balance (of disclosure interests against privacy interests) in favor of 
disclosure." (quoting Wash. Post Co. v. HHS, 690 F.2d 252, 261 (D.C. Cir. 1982)). 

6 DoJ Guidelines pp. 417-18; citing "Multi Ag, 515 F.3d at 1227 (quoting Nat'/ Ass'n of Home 
Builders v. Norton, 309 F.3d 26, 32 (D.C. Cir. 2002)); see also Consumers' Checkbook Ctr.for 
the Study of Servs. v. HHS, 554 F.3d 1046, 1057 (D.C. Cir. 2009) (stating that FOIA's 
'presumption favoring disclosure ... is at its zenith under Exemption 6'); Lawyers' Comm.for 

Civil Rights of S.F. Bay Area v. Dep't of the Treasury, No. 07-2590, 2008 WL 4482855, at *20 
(N.D. Cal. Sept. 30, 2008) ('The burden remains on the agency to justify any withholdings under 
Exemption 6 since the presumption in favor of disclosure under this exemption is as strong as 
that with other exemptions.')." 
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Appellants particularly note Washington Post Company v. U.S. Dept. of Health and 

Human Services et al. (690 F.2d 252 (D.C. Cir. 1982)),7 which involved a FOIA request for 

information concerning possible conflicts of interest by scientific consultants employed by the 

National Cancer Institute. 

There as here the agency refused to provide the records on the grounds that their release 

would constitute a clearly unwarranted invasion of personal privacy. While also dealing with 

certain discovery issues not relevant here, the court rejected agency efforts to exempt such 

information from disclosure under Exemptions 4 and 6, and specifically when "perform[ing] the 

balancing of disclosure interests against privacy interests mandated by Exemption 6" rejected the 

agency's claim about disclosure constituting a "clearly unwarranted invasion of personal 

privacy." As the court found, viewing contemporary possible conflicts which must be disclosed 

to an agency as "employment history": 

Considering the employment information first, we believe that disclosure would be only a 

minimal invasion of privacy. As the Supreme Court recently noted, "employment 

history ... is not normally regarded as highly personal." United States Department of State 

v. Washington Post, 456 U.S. at----, 102 S.Ct. at 1960; see Board of Trade v. Commodity 

Futures Trading Commission, 627 F.2d 392, 399 (D.C.Cir.1980) (occupations of sources 

7 While portions of this opinion were overturned (Wash. Post Co. v. HHS, 865 F.2d 320 (1989)), 
the applicable Exemption 6 holdings remain good law cited widely by, e.g., DoJ's own 
Guidelines. See DoJ Guidelines FN 165 citing Wash. Post Co. v. HHS for the proposition that "A 
central purpose of the FOIA is to 'check against corruption and to hold the governors 
accountable to the governed."'; FN 223 ('"Exemption 6's requirement that disclosure be clearly 
unwarranted instructs us to tilt the balance (of disclosure interests against privacy interests) in 
favor of disclosure."' (quoting Wash. Post Co. v. HHS, 690 F.2d 252, 261); FN 224, "In 
balancing these interests, 'the "clearly unwarranted" language of Exemption 6 weights the scales 
in favor of disclosure"'); FN 223, Exemption 6 "'creates a "heavy burden" for an agency 
invoking Exemption 6, citing Morley, 508 F.3d at 1127, (quoting Wash. Post Co. v. HHS, 690 F. 
2d 252, 261; FN 225 'the presumption in favor of disclosure is as strong [under Exemption 6] as 
can be found anywhere in the Act.' 690 F.2d at 261." 
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of information "may (raise) some slight privacy interest"). In addition, although its brief 

discusses the privacy interest in Form 474's financial information, the government does 

not even attempt to explain why the information on consultants' non-federal employment 

raises privacy concerns .... 

The government asserts that Form 474 contains "intimate details" of personal finances, 

but does not explain why it reaches that conclusion. The cases it cites recognize in dictum 

that personal financial information "may" implicate privacy concerns "insofar as it 

contains 'embarrassing disclosures' or involves 'sufficiently intimate details.'" National 

Parks & Conservation Association v. Kleppe, 54 7 F.2d 673, 685 (D.C.Cir.1976) (National 

Parks!!) (emphasis added); see Simpson v. Vance, 648 F.2d l 0, 14 (D.C.Cir.1980). But 

even those cases do not say that embarrassing personal financial information is exempt 

under Exemption 6, only that such infonnation is sufficiently private so that it must be 

balanced against disclosure interests to determine if the invasion of privacy is clearly 

unwarranted .... 

While public knowledge of affiliation with some organizations may, in some 

circumstances, lead to embarrassment or harm, we perceive little such danger from 

disclosure of affiliations related to one's scientific consulting. (opinion footnotes 

omitted).8 

This is in many ways directly parallel to the instant case. The court there ordered the records be 

released, concluding, "In sum, when the strong interest in disclosure of potential abuses of 

official position is balanced against the consultants' relatively slight privacy interest in the 

[financial information required to be disclosed], we have no trouble concluding that disclosure is 

not 'clearly unwarranted. "'9 

FERC's initial determination should also be reversed for similar reasons. 

8 Wash Post v. HHS, 690 F.2d at 261-62. 

9 Id. at 265. 
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b. Any relevant privacy interest is not sufficient to justify withholding the 
requested records 

The privacy interest generalized about and cited in FERC's initial determination merely as 

existing is not one that is "generally" afforded protection from disclosure. By the fact that the 

identified and withheld records are responsive to appellants' search parameters indicates they are 

not of the kind the DoJ's Guidelines describe as typical personal information of the sort for 

which "Generally, privacy interests cognizable under the FOIA are found to exist", as "such 

personally identifying information as a person's name, address, phone number, date of birth, 

criminal history, medical history, and social security number."10 

c. The public interest in disclosure is clear and as a matter of law compels 
disclosure 

We repeat by reference here the public interest in the records and all else noted, above. 

The records appellants seek, by their description in the original request, clearly relate to 

operations of government and fulfillment of an agency's statutory duties, as opposed to personal 

information of the sort typically protected by Exemption 6. 

The public interest set forth by appellants outweighs the merely asserted, never 

elaborated and surely not properly balanced privacy right held by some employee seeking to fiU 

his current position after it is converted to an SES position, federal hiring requirements 

notwithstanding (and which was indeed apparently aborted by complaint). FERC's initial 

determination was improper and should be reversed. 

to DoJ Guidelines p. 424. 
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B. FERC Improperly Withheld Information as Deliberative, Without Showing it is 
Directly Related to Actual Policy Formulation of the Kind Contemplated by 
Exemption 5 

Citing FOIA's deliberative-process privilege FERC improperly relies on a boilerplate 

justification for withholding the entirety of each and every responsive record, emails, in full. 

FERC's rationale for withholding this information sheds no light whatsoever on the information 

it is withholding, and thus fails to meet FERC's burden of showing that the material is privileged. 

See King v. United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987); Vaughn v. 

Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973); Defenders of Wildlife v. U.S. Border Patrol, 623 

F.Supp.2d 83, 90-91(D.D.C.2009); Wiener v. FBI, 943 F.2d 972, 977-79 (9th Cir. 1991); 

Halpern v. FBI, 181F.3d279, 293-94 (2d Cir. 1999). 

Regarding the examples challenged herein, FERC has failed to show (as opposed to 

merely allege) that the information is protected. The withheld information, by nature of it being 

responsive to appellants' request, appears on its face to be at best "peripheral to actual policy 

formulation'', and therefore is not properly withheld. Ethyl Corp. v. EPA, 25 F.3d 1241, 1248 (4th 

Cir. 1994). It has no discernible connection to any identifiable agency policy or proposal, 

compare Vaughn v. Rosen, 523 F.2d 1136, 1143 (D.C.Cir.1975) (finding an agency's efforts to 

evaluate and change its personnel policies, rules and standards too amorphous to qualify as a 

process for the purposes of the deliberative process privilege), and even if it did somehow 

indirectly affect agency policy, that would not be sufficient to justify withholding it. To be 

privileged, communication must not only be "antecedent to the adoption of an agency policy," 

Jordan v. U.S. Dept. of Treasury, 591 F.2d 753, 774 (D.C. Cir. 1978); see Houser v. Blank, No. 

10-3105, Slip Copy, 2013 WL 873793, *3 (S.D.N.Y. March 11, 2013) (communications that 
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"mostly ... reflect decisions that had already been made" are not protected); Badhwar v. U.S. 

Dept. of Justice, 622 F.Supp. 1364, 1372 (D.D.C. 1981) ("There is nothing predecisional about a 

recitation of corrective action already taken"), but also must be deliberative, i.e., "a direct part of 

the deliberative process in that it makes recommendations or expresses opinions on legal or 

policy matters." Vaughn v. Rosen, 523 F.2d 1136, 1143-44 (D.C. Cir. l 976) (emphasis added). 

Further, FERC offers no agency decision to which each and every responsive record is 

pre-decisional. '1n determining whether a given document is predecisional, courts have 

considered whether the agency can 'pinpoint the specific agency decision to which the document 

correlates ... and ... verify that the document precedes, in temporal sequence, the 'decision' to 

which it relates.' [citing Ethyl C01p. v. U.S. Envtl. Prot. Agency, 25 F.3d 1241, 1248 (4th Cir. 

1994)] (quoting Providence Journal Co. v. U.S. Dep't of the Army, 981 F.2d 552, 557 (1st Cir. 

l 992))." Fox News Network, LLC v. U.S. Dept. a/Treasury, 911 F.Supp.2d 261, 278 (S.D.N.Y. 

2012). accord Jn re Delphi Corp., 276 F.R.D. 81 (S.D.N.Y. 2011). An agency "needs to identify 

the particular policy decisions to which the various documents correspond .... [I]n [Tigue v. U.S. 

Dep't a/Justice, F.3d 70, 76 (2d Cir.2002)] the Second Circuit also stated that, 'while the agency 

need not show ex post that a decision was made, it must be able to demonstrate that, ex ante, the 

document for which ... privilege is claimed related to a specific decision facing the agency.' 

Tigue, 312 F.3d at 80 (discussing Maricopa Audubon Soc'y v. U.S. Forest Serv., 108 F.3d 1089, 

1094 (9th Cir. 1997))." Fox News, 911 F.Supp.2d at 278. The agency "needs to identify the 

particular decisions to which the documents correspond. In the alternative, if a decision was not 

made based upon the document, [the agency] must identify the specific issue facing the agency 
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that the document addressed and note that a decision was not made." Id. Regarding this standard, 

FERC's production failed on all withholdings identified herein, which we challenge. 

The Fox News court also detailed how, "[t]o be deliberative, a document must actually be 

'related to the process by which policies arc formulated.' Grand Cent. P 'ship, 166 F. 3d at 482 . ... 

[The agency] must actually identify and explain the role that a given document has played in the 

decisionmaking process. See, e.g., Coastal States Gas Corp. v. Dep i' of Energy, 617 F.2d 854, 

868 (D.C.Cir.1980) ('agency has the burden of establishing what deliberative process is 

involved, and the role played by the documents in issue in the course of that process')." Fox 

News, 911 F.Supp.2d at 279. 

Moreover, not every report or memorandum (let alone email, relevant to a move to 

convert a position to SES and fill it with the current position-holder in apparent violation of 

federal hiring practices) qualifies as deliberative, even when it reflects the author's views on 

policy matters. See Hennessey v. U.S. Agency for Int'/ Development, No. 97-1133, 1997 WL 

437998, *5 (41h Cir. Sept. 2, 1997) (determining that "report does not bear on a policy-oriented 

judgment of the kind contemplated by Exemption 5," citing Petroleum Info. Corp. v. Dept. of 

Interior, 976 F.2d 1420, 1437 (D.C. Cir. 1992)); Judicial Watch v. Reno, 154 F.Supp.2d 17, 18 

(D.D.C. 2001) ("It is not enough to say that a memorandum 'expresses the author's views' on a 

matter [because the] role played by the document in the course of the deliberative process must 

also be established"). 
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i. FERC Improperly withheld records in full without explaining why it 

could not produce the records in redacted form, despite its manifest 
ability to redact and produce even the minimal information when it 
wishes to do so. 

Unfortunately, FERC decided to withhold three dozen emails, every record identified as 

responsive, in full, although the law was very clear even before the ostentatious claims of this 

being "the most transparent administration, ever", and serial administration vows to err on the 

side of disclosure as never before: all factual information must be released unless it is simply 

impractical to segregate it, including, e.g., To, From, Date, and Subject information. 

Withholding emails in full is also a facially impermissible practice given the simplicity of 

redacting such records' factual information. 

FERC does not provide any individualized justification for withholding the fully-

withheld documents in their entirety. Under 5 U.S.C. § 552(b), any "reasonably segregable" 

information must be disclosed-that is, information that can be separated from the rest of a 

document-even if the document is otherwise exempt from disclosure, unless the exempt and 

non-exempt portions are "inextricably intertwined with exempt portions." Trans-Pacific Policing 

v. U.S. Customs Serv., 177 F.3d 1022, 1028 (D.C.Cir.1999) (court has "an affirmative duty to 

consider the scgregability issue sua sponte."); Mead Data Cent., Inc. v. Dep't of the Air Force, 

566 F.2d 242, 260 (D.C.Cir.1977). An agency must provide a "detailed justification," not just 

"conclusory statements" to demonstrate that it has released all reasonably segregable 

information. Mead Data, 566 F.2d at 261. "The government must show with reasonable 

specificity why a document cannot be further segregated." Marshall v. F.B.l., 802 F.Supp.2d 
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125, 135 (D.D.C. 20 II); see Quinon v. FBI, 806 F.3d 1222, 1227 (D.C. Cir. 1996) ("reasonable 

specificity" required). FERC has done nothing of the sort. 

This is further odd given FERC's demonstrated ability to find a way, when the will is 

sufficient, to release even the tiniest bits of documents, eliminating all substantive discussion 

among FERC employees, and leaving in nothing but the sender and recipients, date and time of 

transmission, and subject line, or portions thereof. 11 Similarly, it withheld everything in every 

email. Yet despite FERC's ability to redact any conceivably sensitive material, it chose to 

withhold more than two dozen documents in their entirety. This is improper and must be 

overturned on appeal. 

IV. CONCLUSION 

FERC's Initial Determination improperly denied in full appellants' request by improperly 

withholding all responsive records, in full, without sufficiently demonstrating or otherwise 

supporting any withholding, including by simply asserting (but making no effort to quantify) a 

privacy interest, and that it is superior to the public's interest in disclosure, despite the obvious, 

strong public interest in disclosure. By statute and regulation FERC is obligated to reverse this 

initial determination, and provide non-exempt content of responsive records unless withholding 

is justified by an express exemption from FOIA, justifying any redactions. 

We request the Commission proceed on this appeal with the required bias toward 

disclosure, consistent with the law's clear intent, judicial precedent affirming this bias, and 

President Obama's directive to all federal agencies on January 26, 2009. Memo to the Heads of 

Exec. Offices and Agencies, Freedom ofinformation Act, 74 Fed. Reg. 4683 (Jan. 26, 2009) 

11 See, e.g., FOIA #s FY13-75, FY13-78. 
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("The Freedom of Information Act should be administered with a clear presumption: in the face 

of doubt, openness prevails. The government should not keep information confidential merely 

because public officials might be embarrassed by disclosure, or because of speculative or 

abstract fears"). 

If you have any questions please do not hesitate to contact the undersigned. 

1489 Kinross Lane 
Keswick, VA 22947 
202.262.4458 (M) 
CHornerLaw@aol.com 

cc: Mr. Charles A. Beamon 
Associate General Counsel 
FERC 
888 First Street, NE 
Washington, DC 20426 

Respectfully submitted, 

Christopher C. Horner, Esq. 
On behalf of EELI and ELC 

BY ELECTRONIC MAIL: EOJA-CEII@ferc.go\:'. 

26 



VIA FEDERAL EXPRESS 

David L. Morenoff, Esquire 
Acting General Counsel 

December 11, 2013 

Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Charles A. Beamon, Esquire 
Associate General Counsel, 
General and Administrative Law 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Re: Freedom of Information Act Appeal 
FOIA No. FY14-08 

Dear Attorneys Morenoff arid Beamon: 

STEVEN G. SOLES 
STS ENERGY PARTNERS LP 
26 Buttonwood Drive 
Exton, PA 19341 
stevcnstsenergy@gmail.com 

Please accept this letter as an appeal of the Federal Energy Regulatory Commission's (the 
"Commission") November 26, 2013 denial of the above-referenced Freedom oflnformation Act 
Request (the "FOIA Request"). A copy of the FOIA Request is enclosed for your reference as 
Exhibit "A." 

Factual and Procedural Background 

STS Energy Partners LP (the "Applicant") filed the FOIA Request on October 31, 2013. 
The FOIA Request concerns information related to the Commission's March 6, 2008 Order 
Denying Complaint in Black Oak Energy LLC, et al. v. PJM Interconnection LLC (the Black 
Oak Order I") and the Commission's September 17, 2009 Order Accepting Compliance Filing in 
Black Oak Energy LLC, et al. v. PJM Interconnection LLC (the "Black Oak Order II"). The 
Black Oak Energy proceedings are referred to herein as the "Black Oak Proceedings." 

The Black Oak Proceedings generally concern PJM Interconnection LLC's ("PJM") 
allocation of the surplus of marginal transmission line losses ("MLSA") attributable to Up-to 
Congestion ("UTC") trading. Prior to the initial complaint filed in the Black Oak Proceeding, 
PJM did not allocate a portion of the MLSA to UTC traders. Black Oak Energy, along with 
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other UTC market participants, challenged PJM's allocation method seeking, in part, an order 
from the Commission requiring PJM to allocate a portion of the MLSA to UTC traders. 

In Black Oak Order I, the Commission affirmed PJM's method of not providing MLSA 
to UTC traders stating, in part, that such an allocation "may result in arbitrageurs making trades 
that would not be profitable based solely on price differentials alone" (referred to herein as the 
"UTC Arbitrage Principle"). See Black Oak Order I, 122 FERC ~ 61,208 at P. 51. One year 
later, however, the Commission reversed its position on the UTC Arbitrage Principle by 
approving a revision to PJM's tariff whereby UTC traders were included in the MLSA. See 
Black Oak Order II, 128 FERC ~ 61,262 at P.23. Fully understanding, even encouraging, that 
UTC traders would carry out the UTC Arbitrage Principle when it approved PJM's tariff 
amendment in Black Oak II, the Commission has subsequently taken the position that the UTC 
Arbitrage Principle constitutes market manipulation (the "PJM UTC Investigation"). See 132 
FERC ~ 61,169, Docket No. INl0-5-000. 1 

The Applicant filed its FOIA Request on October 31, 2013. By letter dated November 
26, 2013, the Commission's FOIA Officer notified the Applicant that a search of the 
Commission's records had produced approximately 294 documents that "are responsive to" the 
FOIA Request. The Commission, however, is withholding the documents in their entirety solely 
on the basis of FOIA Exemption 5 (the "FOIA Deliberative Process Exemption"). A copy of the 
Commission's November 26, 2013 letter is attached as Exhibit "B." 

Basis of Appeal 

Without being able to know the substance or subject matter of the 294 documents 
referenced in the Commission's November 261

h letter, it is difficult to appeal the Commission's 
decision to withhold the documents under the FOIA Deliberative Process Exemption. As you 
know, the Commission will have the burden in federal court to prove the 294 documents qualify 
for protection under the FOIA Deliberative Process Exemption. See Brennan Ctr. v. Dep't of 
Justice, 697 F.3d 184, 201-202 (2°d Cir. 2012). 

With respect to any document that contains information concerning the UTC Arbitrage 
Principle, the "working law" exception to the FOIA Deliberative Process exemption requires 
disclosure by the Commission. Under the "working law" principle, if a document has become 
the Commission's "effective law and policy," it will be subject to disclosure as the "working 
law" of the Commission. NLRB v. Sears, Roebuck. & Co., 421 U.S. 132, 153 (1975). The 
United States Supreme Court explained that an agency's "working law" should be disclosed 

1 It is believed that the Commission's Office of Enforcement ("OE") is investigating numerous entities as part of the 
PIM UTC Investigation for UTC trading activities based on the UTC Arbitrage Principal. The Commission has 
approved a settlement with one entity involved in the PJM UTC Investigation in which OE alleged that Oceanside 
Power LLC conducted market manipulation by scheduling UTC trades that followed the UTC Arbitrage Principal. 
See 142 FERC, 61,088, at PP 6-11 (February I, 2013). 
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because "the public is vitally concerned with the reasons which did supply the basis for an 
agency policy actually adopted." Id. at 152. 

In Black Oak Order I and Black Oak Order II, the Commission: (i) demonstrated that it 
fully understood that providing MLSA to UTC traders would influence their behavior to conduct 
trades based on the UTC Arbitrage Principle; and (ii) consented to UTC traders conducting the 
UTC Arbitrage Principle by approving a revision to PJM's tariff to provide MLSA to UTC 
traders. By approving PJM's tariff revision to provide MLSA to UTC traders, the Commission 
endorsed the UTC Arbitrage Principle, thus making it the working law of the agency.2 Since it is 
the "working law" of the Commission, any of the 294 documents that contain information about 
the UTC Arbitrage Principle must be disclosed. 

The Applicant reserves the right to raise additional grounds of appeal in federal court 
upon receipt of the Vaughn Index from the Commission. 

If you have any questions, or would like to discuss this matter, please feel free to call me. 

Enclosures 

Sini/J))J!/ 
dv:t:Jlsies 

2 Subsequent to Black Oak Order II, PJM again amended its tariff to remove the requirement that UTC traders 
obtain transmission service. Order Accepting Tariff Revisions, 132 FERC, 61,244 (Sept. 17, 2010). As such, UTC 
traders are no longer eligible for MLSA, therefore they are unable to implement the UTC Arbitrage Principle. 
Regardless, the UTC Arbitrage Principle approved by the Commission in Black Oak Order lI was the "working law" 
of the agency for the period between the Commission's order in Black Oak Order Tl and its September 17, 2010 
Order approving PJM's tariff revision. 
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STEVEN G. SOLES 
STS ENERGY PARTNERS LP 
26 Buttonwood Drive 
Exton, PA 19341 
stcvcnstscncrgy@gmail.com 

October 30, 2013 

VIA FEDERAL EXPRESS 

Leonard Tao, Esq., Director 
Office of External Affairs 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Re: Freedom of Infonnation Act Request 

Dear Director Tao: 

Please accept this letter as a Freedom of Information Act ("FOTA") request. 
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The items in this FOIA request relate to the Federal Energy Regulatory Commission's (the 
"FERC") March 6, 2008 Order Denying Complaint in Black Oak Energy LLC, et al. v. PJM 
Interconnection LLC (the "Black Oak Order I") and the FERC's September 17, 2009 Order Accepting 
Compliance Filing in Black Oak Energy LLC, er al. v. PJM Interconnection LLC (the "Black Oak Order 
II). 

The FERC citation for the Black Oak Order I is 122 FERC ~ 61,208. The docket number for the 
Black Oak Order I is EL08-14-000. 

The FERC citation for the Black Oak Order II is 128 FERC ~ 61,262. The docket number for the 
Black Oak Order TT us ELOS-14-002. 

As required under the FOIA and the FERC's regulations, I agree to pay a reasonable fee to 
process my request, not to exceed $1,500.00. Please notify me if the fee exceeds $1,500.00. This request 
is for commercial purposes. 

The FOIA request includes the following items: 

I. Internal agency documents prepared by the FERC's staff analyzing the issues addressed 
by the FERC in the Black Oak Order I and the Black Oak Order II. 

2. Documents prepared by the FERC's Office of Energy Market Regulation ("OEMR") or 
other FERC department or staff, analyzing or discussing the concept found in paragraph 51 of the Black 
Oak Order I that paying excess loss charges to arbitrageurs may result in arbitrageurs making "trades that 
would not be profitable based solely on price differentials alone." See Black Oak Order I, 122 FERC ~ 
61,208 at P 51. 

, 
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3. Documents prepared by the FERC's OEMR, or other FERC departments or staff, 
analyzing or discussing the FERC's decision to reverse Black Oak Order I and hold that PJM is required 
to pay arbitrageurs a proportionate share ofline loss surpluses related to virtual trading. 

4. Documents prepared by the FERC's OEMR, or other FERC departments or staff, in 
preparation of issuing Black Oak Order II that analyze or discuss the FERC's conclusion in paragraph 51 
of Black Oak Order I that paying excess loss charges may influence arbitrageurs virtual trades, and the 
ultimate effect of the FER C's decision in Black Oak II on that concept. 

As required under the FOIA, please provide the requested records to me within twenty working 
days of the receipt of this letter. My preference is to receive the documents in PDF fonnat. A PDF copy 
of the documents may be sent to me either on disc or via e-mail to stevenstsenergy@gmail.com. If you 
need to send paper documents, please send the requested items via federal express to the contact below. 
Please contact me when the documents are ready and I will provide you with the federal express account 
number prior to shipping the materials. 

STS Energy Partners LP 
Attn: Steven G. Soles 
26 Buttonwood Drive 
Exton, PA 19341 

Thank you for your prompt consideration and assistance in this matter. If you have any questions 
about the FOIA request, please feel free to e-mail me at stevenstsenergy@gmail.com or by phone at (484) 
879-6555. 
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Federal Energy Regulatory Commission 
Washington, DC 20426 

NOV 2 6 2D13 

VIA EMAIL AND REGULAR MAIL 
Mr. Steven G. Soles 
STS Energy Partners LP 
26 Buttonwood Drive 
Exton, PA I 9341 
stevenstsenergy@gmail.com 

Dear Mr. Soles: 

Re: FOIA No. FY14-08 
Response Letter 

On October 3 I, 2013, you flied a request for infonnation pursuant to the 
Freedom of Infonnation Act (FOIA), 5 U.S.C. § 552 (2012) and the Federal 
Energy Regulatory Commission's (FERC or Commission) FOIA regulations, 18 
C.F.R. § 388.108 (2013). You requested documents related to the Commission's 
March 6, 2008 "Order Denying Complaint" in Black Oak Energy LLC, et. al. v. 
PJM Interconnection LLC (Black Oak Order[) and the Commission's September 
17, 2009 .. Order Accepting Compliance Filing" in Black Oak Energy LLC, et. al. 
v. PJM Interconnection LLC (Black Oak Order fl) in Docket Nos. EL08-14-000 
and EL08-14-002. In particular, you requested: 

I. Internal agency documents prepared by Commission staff analyzing the 
issues addressed by the Commission in the Black Oak Order I and the 
Black Oak Order II. 

2. Documents prepared by the Office of Energy Market Regulation (OEMR) 
or other Commission departments or staff, analyzing or discussing the 
concept found in paragraph 51 of Black Oak Order I that paying excess loss 
charges to arbitrageurs may result in arbitrageurs making "trades that would 
not be profitable based solely on price differentials alone." See Black Oak 
Order I, 122 FERC ~ 61,208 (2008) at P 51. 

3. Documents prepared by Commission staff in OEMR or other Commission 
departments that analyze or discuss the Commission's decision to reverse 
Black Oak Order I and hold that PJM is required to pay arbitrageurs a 
proportionate share of line loss surpluses related to virtual trading. 

4. Documents prep11red by Commission staff in preparation of issuing Black 
Oak Order II that analyze or discuss the Commission's conclusion in 
paragraph 51 of Black Oak Order l that paying excess loss charges may 

1 See Black Oak Order I, 122 FERC ~ 61,208 (2008) at P 51. 
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influence arbitrageurs virtual trades, and the ultimate effect of the 
Commission's decision in Black Oak II on that concept. 

A search of the Commission's non-public files identified (294) documents 
that are responsive to your request: ( 180) draft orders, (87) emails, (20) internal 
memoranda, (3) draft briefs, (2) draft deficiency letters, (I) internal draft motion to 
stay between staff, and ( 1) draft order granting an extension of time. After review 
of the responsive material and relevant law, the Commission has determined to 
deny your request entirely pursuant to FOIA Exemption 52 for the reasons stated 
below. 

FOIA Exemption 5 

FOIA Exemption 5 incorporates various privileges, including the 
deliberative process privilege which is at issue here. See 5 U.S.C. § 552(b)(5) 
Courts have consistently held that three policy purposes constitute the basis for the 
FOIA Exemption 5 deliberative process privilege: (I) to encourage open, frank 
discussions on matters of proposed policy between subordinates and superiors; (2) 
to protect against premature disclosure of proposed policies before they are finally 
adopted; and (3) to protect against public confusion that might result from 
disclosure of reasons and rationales that were not in fact ultimately the grounds for 
an agency's action. See Russell v. Dep't of the Air Force, 682 F.2d 1045, 1048 
(D.C. Cir. 1982); see also Environmental Protection Agency v. Mink, 410 U.S. 73, 
87 (1972) (recognizing that H[i]t would be impossible to have any frank 
discussions of legal or policy matters in writing if all such writings were to be 
subjected to public scrutiny"). 

The (187) draft orders, briefs, motions and deficiency letters consist of 
deliberative process materials and contain notes and comments between 
Commission staff in OEMR and the Office of the General Counsel, and other 
Commission offices. Similarly, the (20) responsive memoranda consist of 
deliberative process materials. These documents contain precisely the information 
that Exemption 5 is designed to protect: pre-decisional conversations among staff 
with staff legal analysis that is submitted to superiors for review. Certain factual 
portions of these documents are so inextricably intertwined with the deliberative 
matter that disclosure would reveal the pre-decisional deliberations. See In re 
Sealed Case, 121 F .3d 729, 73 7 (D.C. Cir. 1997); Mead Data Central, Inc. v. 

2 See 5 U.S.C. § 552(b)(5) (protects from disclosure "intra-agency 
memoranda or letters that would not be available by law to a party other than an 
agency in litigation with the agency.") 
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United States Dep't of the Air Force, 566 F.2d 242, 256 (D.C. Cir. 1977)) 
{recognizing that FOIA Exemption 5 protects all communications including purely 
factual material that would expose to public view an agency's decision-making 
process). Given the deliberative nature of the infonnation contained in the (20) 
internal memoranda, they are exempt from disclosure in their entirety under FOIA 
Exemption 5. The (87) emails Commission staff identified also contain 
infonnation that is deliberative and not appropriate for discretionary release. 

After review of the responsive material and relevant law, Commission staff 
has determined to withhold all {294) draft orders and legal documents, memos and 
email communications in their entirety under FOIA Exemption 5. There is no 
segregable nonexempt material that I may otherwise release to you, and none of 
the material is appropriate for a discretionary release. 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's 
regulations, any appeal from this determination must be filed within 45 days of the 
date of this letter. The appeal must be in writing, addressed to David L. Moreno ff, 
Acting General Counsel, Federal Energy Regulatory Commission, 888 First Street, 
NE, Washington, DC 20426, and clearly marked "Freedom of Information Act 
Appeal." Please also send a copy to Charles A. Beamon, Associate General 
Counsel, General and Administrative Law, at the same address. 

Sincerely, 

~M.T~ 
Director 
Office of External Affairs 
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FREEDOM OF INFORMATION ACT APPEAL 

Mr. David L. Morenoff 
Acting General Counsel 
FERC 
888 First Street, NE 
Washington, DC 20426 

December 11, 2013 

BY ELECTRONIC MAIL: FOIA-CEII@ferc.gov 

Re: Appeal of Initial Determination to Withhold Certain Information, FOIA FY-2014-10 

Dear FERC General Counsel, 

We appeal FER C's partial denial of the above-captioned FOIA request by the 

Competitive Enterprise Institute ("CEI") ("appellant"), communicated in its letter dated 

December 4, 2013. 

We appeal for reasons detailed herein. In sum, in withholding these documents and 

redacting other information as b(5) deliberative process, FERC did not identify the particular 

agency decision for which each record was allegedly pre-decisional. The Commission must 

offer specific justification or otherwise provide reason to conclude the withheld information is 

properly withheld within the cited exemption. Yet with three exceptions among forty-five 

documents at issue, FERC simply withheld all responsive records in full without justifying these 



withholdings, providing no information or means by which we could make a reasoned 

conclusion about the legitimacy of these withholdings and denials. 

Further, FERC has again withheld from us emails in full which is as a general matter is 

facially impermissible given the simplicity of redacting such records' factual information. 

I. JURISDICTIONAL STATEMENT 

The underlying FOIA request was properly filed under 5 U.S.C. § 552. In response, FERC 

denied our request in full by withholding information all responsive records, in their entirety 

with three exceptions out of forty five. Pursuant to 18 C.F.R. § 388.110, you have jurisdiction 

because "A person whose request for records, request for fee waiver or reduction, or request for 

expedited processing is denied in whole or part may appeal that determination to the General 

Counsel or General Counsel's designee within 45 days of the determination." 18 C.F.R. § 

388.110 (a)(l). Further, all procedural rules have been complied with as this is: (1) in writing, 

(2) properly addressed, (3) clearly identified as an "Freedom of Information Act Appeal" and 

includes a copy of the underlying Request, ( 4) sets forth grounds for reversal, and ( 5) was filed 

within 45 days of the date of FERC's December 4, 2013 denial. 

II. PROCEEDINGS BELOW 

This appeal involves one FOIA request, sent by electronic mail on October 31, 2013 to FERC at 

FOIA-CEII@ferc.gov, seeking (bold in original): 

"copies of all emails, text messages, or instant messages (and any attachments thereto) 

which are held or were sent to or from (including also as cc: or bee:) Jeff Wright (Office 

of Energy Projects, Director), Ann Miles (Office of Energy Projects, Deputy Director), 

Sandra Waldstein (Director, State, International and Public Affairs Division), Lauren 

2 



O'Donnell (Gas-Environment and Engineering, Division Director), and/or David 

Morenoff (Office of the General Counsel, Acting General Counsel), which: 

1) anywhere include "Dow", "LNG", "export" and/or "terminal"; 

also, please provide any such records which 

2) mention, or are to or from (including also as cc: or bee:) any one or more of the 

following: Andrew Liveris, Keith Belton, Peter Molinaro, Kevin Kolevar, Paul Cicio, 

Jennifer Diggins. 

Responsive records will be dated over the period from August 1, 2012 

through the date you process this request, inclusive. 

Responsive communications will have been sent to or from official email 

accounts or to or from any other account used at any time for FERC-related business." 

FERC assigned this request identification number FY-2014-10. 

On December 4, 2013, FERC informed requester it had identified 45 responsive records, 

including 43 emails, one memorandum, and one letter from an outside interest group, 

withholding the memorandum and 41 of those 43 emails in their entirety, redacting one other, on 

the grounds that each of these "contain pre-decisional conversations among staff with staff legal 

analysis that is submitted to superiors for review" Letter at 2 (emphasis added). While also 

stating that "Certain factual portions are so inextricably intertwined with the deliberative matter 

that disclosure would reveal the pre-decisional deliberations", Id., FERC withheld each 

document in full, with one exception. 

3 



Further, FERC provides no identifying information about the information or records 

withheld to substantiate or allow us to assess the withholding. This is the epitome of 

"boilerplate". 

Also, in support, we note that FERC cites the authority that releasing "all such 

records" (emphasis added) -- those containing deliberative information -- would violate 

deliberative process protection Letter, page 2. That is, it cited authority justifying the existence 

of a deliberative process exemption as justification for the instant, wholesale withholding. 

III. Standards of Review: All Doubts Must be Resolved in Favor of Disclosure 

By this FERC is in violation of the blackletter law that an agency cannot rely on "boilerplate" 

privilege claims, or simply recite that the withholding of a document meets statutory standards 

without tailoring "the explanation to" each "specific document," and with a "contextual 

description" of how those standards apply to "the specific facts" of each document. King v. 

United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987) ("[c]ategorical description 

[s] of redacted material coupled with categorical indication of anticipated consequences of 

disclosure" was "clearly inadequate."); Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973) 

("generalized" or conclusory exemption claims are insufficient); Wiener v. FBI, 943 F.2d. 972, 

977-79 (9th Cir. 1991) ("boilerplate" explanations without an effort to "tailor the explanation to 

the specific document withheld" were insufficient); Halpern v. FBI, 181 F.3d 279, 293-94 (2d 

Cir. 1999) (agency's Vaughn Index must apply statutory standards for exemption "to the specific 

facts of the documents at hand," giving a "contextual description" of "the documents subject to 

redaction" and "the specific redactions made to the various documents."); ACLU v. Office of the 

Director of Nat. Intelligence, No. 10-449, 2011WL5563520, *6 (S.D.N.Y. Nov. 15, 2011) 

4 



(improper for an agency to submit a Vaughn Index "proffering conclusory and nearly identical 

justifications for" withholding each document); Defenders of Wildlife v. U.S. Border Patrol, 623 

F.Supp.2d 83, 90-91 (D.D.C. 2009) (agency must '"disclose as much information as possible" in 

its Vaughn Index,"' and not merely "parrot" or "recite the statutory standards "')(FERC does not 

owe a Vaughn Index proper at this stage but similar information an Index is necessary now for 

them to substantiate their privilege claims in response to our FOIA request). 

But that is exactly what FERC has done here and the presumption toward disclosure 

requires that FERC's withholding be reversed as improper. 

FERC must provide requesters sufficient specificity "to permit a reasoned judgment as to 

whether the material is actually exempt under FOIA" pursuant to Founding Church of 

Scientology v. Bell, 603 F.2d 945, 959 (D.C. Cir. 1979), and should "describe each document or 

portion thereof withheld, and for each withholding it must discuss the consequences of supplying 

the sought-after information." King v. DoJ, 830 F.2d at 223-24. 

It is also well-settled that Congress, through FOIA, "sought 'to open agency action to the 

light of public scrutiny."' DOJv. Reporters Comm.for Freedom of Press, 498 U.S. 749, 772 

(1989) (quoting Dep 't of Air Force v. Rose, 425 U.S. 353, 372 (1976)). The legislative history is 

replete with reference to the, "'general philosophy of full agency disclosure"' that animates the 

statute. Rose, 425 U.S. at 360 (quoting S.Rep. No. 813, 89th Cong., 2nd Sess., 3 (1965)). 

Accordingly, when an agency withholds requested documents the burden of proof is plaeed 

squarely on the agency, with all doubts resolved in favor of the requester. See, e.g., Federal Open 

Mkt. Comm. v. Merrill, 443 U.S. 340, 352 ( 1979). This burden applies across scenarios and 

regardless of whether the agency is claiming an exemption under FOIA in whole or in part. See, 
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e.g., Tax Analysts, 492 U.S. 136, 142 n. 3 (1989); Consumer Fed'n of America v. Dep ~of 

Agriculture, 455 F.3d 283, 287 (D.C. Cir. 2006); Burka, 87 F.3d 508, 515 (D.C. Cir. 1996). 

These disclosure obligations are to be accorded added weight in light of the Presidential 

directive to executive agencies to comply with FOIA to the fullest extent of the law specifically 

cited in the underlying request to FERC to produce responsive documents. Presidential 

Memorandum For Heads of Executive Departments and Agencies, 75 F.R. § 4683, 4683 (Jan. 21, 

2009). As the President emphasized, "a democracy requires accountability, and accountability 

requires transparency," and "the Freedom of Information Act ... is the most prominent 

expression of a profound national commitment to ensuring open Government." Accordingly, the 

President has directed that FOIA "be administered with a clear presumption: In the face of doubt, 

openness prevails" and that a "presumption of disclosure should be applied to all decisions 

involving FOIA." Similarly, FERC's withholdings are not consistent with statements by the 

President and Attorney General, inter a/ia, that "The old rules said that if there was a 

defensible argument for not disclosing something to the American people, then it should not 

be disclosed. That era is now over, starting today" (President Barack Obama, January 21, 

2009), and "Under the Attorney General's Guidelines, agencies are encouraged to make 

discretionary releases. Thus, even if an exemption would apply to a record, discretionary 

disclosures are encouraged. Such releases are possible for records covered by a number of 

FOIA exemptions, including Exemptions 2, 5, 7, 8, and 9, but they will be most applicable under 

Exemption 5." (Department of Justice, Office oflnformation Policy, OIP Guidance, "Creating a 

'New Era of Open Government"'). 
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FERC's denial of the records was in error, for reasons already stated and below, and 

should be reversed with the withheld responsive records made available. 

III. ARGUMENTS AND SUPPORT 

A. FERC Improperly Withheld Information as Deliberative, Without Showing its Direct 
Relationship to Actual Policy Formulation of the Kind Contemplated by Exemption 5 

Citing FOIA's deliberative-process privilege FERC improperly relies on a boilerplate 

justification for withholding the entirety of all responsive records, all but one of which are emails 

and, with three exceptions, in full. FERC's rationale for withholding this information sheds no 

meaningful, useful light whatsoever on the information it is withholding, and thus fails to meet 

FER C's burden of showing that the material is privileged. See King v. United States Dep 't of 

Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987); Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 

1973); Defenders of Wildlife v. U.S. Border Patrol, 623 F.Supp.2d 83, 90-91(D.D.C.2009); 

Wiener v. FBL 943 F.2d 972, 977-79 (9th Cir. 1991); Halpern v. FBI, 181F.3d279, 293-94 (2d 

Cir. 1999). 

FERC has failed to show (as opposed to merely allege) that the information is protected, 

leaving it, at best, "peripheral to actual policy formulation", and therefore is not properly 

withheld. Ethyl Corp. v. EPA, 25 F.3d 1241, 1248 (4th Cir. 1994). It has no discernible 

connection to any identifiable agency policy or proposal, compare Vaughn v. Rosen, 523 F.2d 

1136, 1143 (D.C.Cir.1975) (finding an agency's efforts to evaluate and change its personnel 

policies, rules and standards too amorphous to qualify as a process for the purposes of the 

deliberative process privilege), and even if it did somehow indirectly affect agency policy, that 

would not be sufficient to justify withholding it. To be privileged, communication must not only 
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be "antecedent to the adoption of an agency policy," Jordan v. U.S. Dept. of Treasury, 591 F.2d 

753, 774 (D.C. Cir. 1978); see Houser v. Blank, No. 10-3105, Slip Copy, 2013 WL 873793, *3 

(S.D.N.Y. March 11, 2013) (communications that "mostly ... reflect decisions that had already 

been made" are not protected); Badhwar v. U.S. Dept. of Justice, 622 F.Supp. 1364, 1372 

(D .D .C. 1981) ("There is nothing predecisional about a recitation of corrective action already 

taken"), but also must be deliberative, i.e., "a direct part of the deliberative process in that it 

makes recommendations or expresses opinions on legal or policy matters." Vaughn v. Rosen, 523 

F.2d 1136, 1143-44 (D.C. Cir. 1976) (emphasis added). 

Further, by withholding emails in full even, instructively, the easily segregable factual 

information such as To and From, FERC prevents appellants from even discerning if privilege is 

proper on the basis that the correspondence was purely internal. This is merely one of many 

reasons that purely factual information as a general matter must be released. FERC is engaging 

in wholesale withholding of factual information prevents appellants from making even the most 

basic of such assessments. 

Further, FERC offers no agency decision to which responsive records it chooses to 

withhold from the public are pre-decisional. "In determining whether a given document is 

predecisional, courts have considered whether the agency can 'pinpoint the specific agency 

decision to which the document correlates ... and ... verify that the document precedes, in 

temporal sequence, the 'decision1 to which it relates.' [citing Ethyl Corp. v. U.S. Envtl. Prot. 

Agency, 25 F.3d 1241, 1248 (4th Cir. l 994)] (quoting Providence Journal Co. v. U.S. Dep't of the 

Army, 981F.2d552, 557 (1st Cir.1992))." Fox News Network, LLC v. U.S. Dept. of Treasury, 

911F.Supp.2d261, 278 (S.D.N.Y. 2012). accord In re Delphi Corp., 276 F.R.D. 81 (S.D.N.Y. 
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2011 ). An agency "needs to identify the particular policy decisions to which the various 

documents correspond .... [I]n [Tigue v. U.S. Dep't of Justice, F.3d 70, 76 (2d Cir.2002)] the 

Second Circuit also stated that, 'while the agency need not show ex post that a decision was 

made, it must be able to demonstrate that, ex ante, the document for which ... privilege is claimed 

related to a specific decision facing the agency.' Tigue, 312 F.3d at 80 (discussing Maricopa 

Audubon Soc'y v. U.S. Forest Serv., 108 F.3d 1089, 1094 (9th Cir. 1997))." Fox News, 911 

F.Supp.2d at 278. The agency "needs to identify the particular decisions to which the documents 

correspond. In the alternative, if a decision was not made based upon the document, [the agency] 

must identify the specific issue facing the agency that the document addressed and note that a 

decision was not made." Id. Regarding this standard, FERC's production failed on all 

withholdings it cites, which we challenge. 

The Fox News court also detailed how, "[t]o be deliberative, a document must actually be 

'related to the process by which policies are formulated.' Grand Cent. P 'ship, I 66 F.3d at 482 . ... 

[The agency] must actually identify and explain the role that a given document has played in the 

decisionmaking process. See, e.g., Coastal States Gas Corp. v. Dep 't of Energy, 617 F.2d 854, 

868 (D.C.Cir.1980) ('agency has the burden of establishing what deliberative process is 

involved, and the role played by the documents in issue in the course of that process')." Fox 

News, 911 F.Supp.2d at 279. 

Moreover, not every report or memorandum (let alone email) qualifies as deliberative, 

even when it reflects the author's views on policy matters. See Hennessey v. U.S. Agency for 

Int 'l Development, No. 97-1133, 1997 WL 43 7998, *5 (4th Cir'. Sept. 2, 1997) (determining that 

"report does not bear on a policy-oriented judgment of the kind contemplated by Exemption 5," 
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citing Petroleum Info. Corp. v. Dept. of Interior, 976 F.2d 1420, 1437 (D.C. Cir. 1992)); Judicial 

Watch v. Reno, 154 F.Supp.2d 17, 18 (D.D.C. 2001) ("It is not enough to say that a memorandum 

'expresses the author's views' on a matter [because the] role played by the document in the 

course of the deliberative process must also be established"). 

i. FERC improperly withheld records in full without explaining why it 

could not produce the records in redacted form, despite its manifest 
ability to redact and produce even the minimal information when it 

wishes to do so. 

Unfortunately, FERC decided to withhold more than forty emails identified as responsive, in full, 

although the law was very clear even before the recent, ostentatious claims of this being "the 

most transparent administration, ever", and serial administration vows to err on the side of 

disclosure as never before: all factual information must be released unless it is simply impractical 

to segregate it, including, e.g., To, From, Date, and Subject information. Withholding emails in 

full is also a facially impermissible practice given the simplicity of redacting such records' 

factual information. 

FERC does not provide any individualized justification for withholding the fully-

withheld documents in their entirety. Under 5 U.S.C. § 552(b), any "reasonably segregable" 

information must be disclosed-that is, information that can be separated from the rest of a 

document-even if the document is otherwise exempt from disclosure, unless the exempt and 

non-exempt portions are "inextricably intertwined with exempt portions." Trans-Pacific Policing 

v. U.S. Customs Serv., 177 F.3d 1022, 1028 (D.C.Cir.1999) (court has "an affirmative duty to 

consider the segregability issue sua sponte."); Mead Data Cent., Inc. v. Dep't of the Air Force, 

566 F.2d 242, 260 (D.C.Cir.1977). An agency must provide a "detailed justification," not just 

"conclusory statements" to demonstrate that it has released all reasonably segregable 
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information. Mead Data, 566 F.2d at 261. "The government must show with reasonable 

specificity why a document cannot be further segregated." Marshall v. F.B.l., 802 F.Supp.2d 

125, 135 (D.D.C. 2011); see Quinon v. FBI, 806 F.3d 1222, 1227 (D.C. Cir. 1996) ("reasonable 

specificity" required). FERC has done nothing of the sort. 

Consider Enclosure 2.pdf, page 1, redacting in full contents of an email forwarding 

information the email speaks of as being "historical information," the axiomatic example of 

factual information segregable from protected opinion or strategies/decisionmaking, even under 

the broadest reading of b(5) permitting factual, not just opinion, material to be withheld under 

the theory that it is inextricably intertwined with deliberative material. 

FER C's practice of withholding email in their entirety is further odd given FER C's 

demonstrated ability to find a way, when the will is sufficient, to release even the tiniest bits of 

documents, eliminating all substantive discussion among FERC employees, and leaving in 

nothing but the sender and recipients, date and time of transmission, and subject line, or portions 

thereof. 1 Similarly, it withheld everything in every responsive email but two. Yet despite 

FERC's ability to redact any conceivably sensitive material, it chose to withhold more than forty 

documents in their entirety. This is improper and must be overturned on appeal. 

IV. CONCLUSION 

FERC's Initial Determination improperly denied in full appellants' request by improperly 

withholding all responsive records, in full, without sufficiently demonstrating or otherwise 

supporting any withholding, including by simply asserting (but making no effort to quantify) a 

privacy interest, and that it is superior to the public's interest in disclosure, despite the obvious, 

1 See, e.g., FERC FOIA #s FYl3-75, FY13-78. 
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strong public interest in disclosure. By statute and regulation FERC is obligated to reverse this 

initial determination, and provide non-exempt content of responsive records unless withholding 

is justified by an express exemption from FOIA, justifying any redactions. 

We request the Commission proceed on this appeal with the required presumption toward 

disclosure, consistent with the law's clear intent, judicial precedent affirming this bias, and 

President Obama's directive to all federal agencies on January 26, 2009. Memo to the Heads of 

Exec. Offices and Agencies, Freedom oflnformation Act, 74 Fed. Reg. 4683 (Jan. 26, 2009) 

("The Freedom of Information Act should be administered with a clear presumption: in the face 

of doubt, openness prevails. The government should not keep information confidential merely 

because public officials might be embarrassed by disclosure, or because of speculative or 

abstract fears"). 

If you have any questions please do not hesitate to contact the undersigned. 

1899 L Street NW, Suite 1200 
Washington, DC 20036 
202.262.4458 (M) 
CHorner@CEI.org 

cc: Mr. Charles A. Beamon 
Associate General Counsel 
FERC 
888 First Street, NE 
Washington, DC 20426 

Respectfully submitted, 

Christopher C. Homer, Esq. 

BY ELECTRONIC MAIL: FOIA-CEII@ferc.gov 
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David Moernoff 
Acting General Counsel 
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC 20426 

Mr. Moernoff, 

FREEDOM OF INFORMATION ACT APPEAL 
#FY14-12 

December 23, 2013 

Regarding FERC's November 14 determination regarding my FOIA request No. 
FY14-12, I hereby wish to file an appeal regarding the decision made on my waiver of the 
processing of fees. 

In the November 14 letter announcing this determination, Mr. Leonard Tao of the 
Office of External Affairs quoted the applicable regulation as stating that fees may be 
waived when the information being sought is "in the public interest," "is likely to 
contribute significantly to public understanding of the operations or activities of the 
government" and "is not primarily in the commercial interest of the requester." 

Mr. Tao wrote in the letter that I failed to meet the threshold for the information 
being sought as contributing significantly to public understanding. But Mr. Tao did not 
describe the nature of the threshold or what further information was necessary as to 
meet this threshold, simply saying that "without more," the waiver would be denied. 

In this appeal, I seek to defend the request as meeting the requirements of the 
regulation and, in the case that a fee waiver is still deemed to not be justified on its face, 
provide further information regarding public interest surrounding this request. 

To start, US government agencies by and large consider credentialed media 
reporting on the activities of government as meeting the 'contribute significantly' and 
'public interest' tests, as information gathered in the course of FOIA requests will most 
likely end up published in a widely read publication consumed by the public at large. 

The information sought also meets the requirements for contributing 
significantly to public knowledge based on the specific criteria commonly identified by 
executive agencies. The recent departure of former Chairman Jon Wellinghoff from the 
commission, and his decision to accept at position at the law firm Stoel Rives, has drawn 



not only media attention but also questions from elected officials about the nature of his 
dealings with the law firm before he departed. 

For instance, Senator Jon Barrasso, Republican-Wyoming, in a November 7 letter 
raised questions about whether former Chairman Wellinghoff properly recused himself 
during the period after he had confirmed that he would take the position at Stoel Rives 
but before he left the commission. 

In this case, seeking correspondence between commissioners serving on the 
Federal Energy Regulatory Commission, along with staff members at FERC, concerning 
the law firm Stoel Rives both identifies operations and activities of the government - in 
this case, any communications between key commissioners and staff and the law firm as 
well as discussion about the issue -- and cannot be located in the public domain. Such 
information would also contribute "to the understanding of the public-at-large" and 
enhance public understanding of the issue, particularly given that the information 
sought is correspondence and not yet in the public domain. 

I look forward to your response regarding this appeal. If you have any questions, 
please feel free to contact me at the number below. 

Sincerely, 

Bobby McMahon 
Platts 
Associate Editor 
1200 G St NW, Suite 1000 
Washington, DC, 20005 

202-383-2144 
Bobby.mcmahon@platts.com 

CC: Charles A. Beamon 
Associate General Counsel 
General And Administrative Law 
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Charles A. Beamon, Associate General Cowisel, General and Administra~ ~w 
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC. 20426 

RE: Freedom of Information Act Appeal (FOIA No. FY14-17) 

Dear Mr. Morenoff: February 17, 2014 

On November 12th 2013, my clients Klamath-Siskiyou Wildlands Center, Rogue Riverkeeper, 
Landowners United, Oregon Coast Alliance, Cascadia Wildlands, and Mr. Bob Barker 
("Requesters") submitted a Freedom of Information.Act request pursuant to S U.S.C. § 552 et. 
seq. for the following docUment: ''The ''updated stakeholder list" referenced in Williams Pacific 
Connector's filing with FERC dated September 30, 2013." 

On Nov~ber 26th 2013, FERC forwarded this FOIA request to the applicant, Williams Pacific 
Connector Gas Pipeline, LP .. to "solicit[] your.comments on whether [the requested 
information's] release is required under FOIA." FERC neither disclosed to the Requesters 
whether Pacific Connector provided comments on this FOIA request, nor provided the substance 
of those comments, if any, to Requesters. FERC has not disclosed to Requesters whether 
objections to disclosure were made, or the content of those objections, if any. 18 C.F .R. § 
388.112{b)(2).1 . 

On December 16th 2013, FERC provided Requesters with notice that "to reply to your request, 
we need to consult with other components of the agency having substantial subject-matter 
interest," and therefore "extended the time limit to make an initial determination on your 
request." A response was expected no later than December 31st, 2013. 

On December 24th 2013, FERC sent a letter to applicant Williams Pacific Connector and 
indicated that "in light of your response, we agree that the names and personal addresses of 
private citizens implicate a privacy interest and are protected from disclosure by FOIA 
Exemption 6. As such, the names, addresses, and other identifying data of private citizens will 
be redacted prior to release of the documents." 

On January 7th 2014, FERC responded to Requesters' FOIA request by providing a copy of the 
updated stakeholder list that redacted the names, addresses, and other identifying data of private 
citizens listed on the updated stakeholder list. FERC rejected the Requesters' justification for 
disclosure, alleging that statements about the, purpose to which Requesters purported to put the 

1 All Requesters, including WELC, have been granted Intervenor status in FERC docket No. CP13-492,, 
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requested infonnation "are not sufficient to support a claim that the landowner's privacy interest 
is outweighed by the public interest in release." FERC also purported to distinguish Columbia 
Riverkeeper, et al. v. FERC, 650 F.Supp.2d 1121 (D.Or. 2009) from the present request, stating 
tha 'thout a showing that the Commission has failed to meet its statutory obligations, your 

£ ation would not shed light on the agency's perfonnance of its statutory duties 
part1c the public record in this proceeding." 

Requesters Klama ~iyou Wildlands Center, Rogue Riverkeeper, Landowners United, 
Oregon Coast Alliance, Cascadia Wildlands, and Mr. Bob Barker hereby appeal the decision of 
FERC for the reasons listed below. 

I. FOIA Exemption 6. 

FOIA requires FERC to disclose requested infonnation unless the infonnation falls within one of 
the nine narrowly construed exemptions from FOIA listed in 5 U.S.C. § 552(b). In this case, 
FERC has invoked FOlA's Exemption 6, which addresses "personnel and medical files and 
similar files the disclosure of which would constitute a clearly unwarranted invasion of personal 
privacy." 5 U.S.C. § 552(b)(6). The government bears the burden of showing that the withheld 
information is a personnel, medical, or similar file that constitutes a clearly unwanted invasion of 
personal privacy. 5 U.S.C. §552(a)(4)(B) ("the burden is on the agency to sustain its action"); see 
also Multnomah County Medical Soc 'y v. Scott, 825 F .2d 1410, 1413 (9th Cir. 198 7). "In the 
Act generally, and particularly under Exemption (6), there is a strong presumption in favor of 
disclosure." Local 598 United Ass 'n. of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry v. Dep 't of the Army, 841 F.2d 1459, 1463 (9th Cir. 1988) (abrogated on 
other grounds) (emphasis added); see also Washington Post Co. v. HHS, 690 F.2d 252, 261 (D.C. 
Cir. 1982) ("under Exemption 6, the presumption in favor of disclosure is as strong as can be 
found anywhere in the Act"). 

Exemption 6 applies to "detailed Government records on an individual which can be identified as 
applying to that individual." United States Dep 't of State v. Washington Post Co., 456 U.S. 595, 
602 ( 1982). It "requires the Court to balance the individual's right of privacy against the basic 
policy of opening agency action to the light of public scrutiny." United States Dep 't of State v. 
Ray, 502 U.S. 164, 175 (1991} (internal quotations omitted). Exemption 6 is designed to protect 
an individual's interest in avoiding disclosure of "personal matters." DOJ v. Reporters Comm. 
for Free Press, 489 U.S. 749, 762 (1989). The relevant public interest to be balanced against the 
private interests at stake is the core purpose of FOIA; "to open agency action to the light of 
public scrutiny." Id. at 772 (quoting Dep't cl Air Force v. Rose, 425 U.S. 352, 372 (1976). 

Exemption 6 analysis incorporates the highest presumption of disclosure in FOIA. local 598, 
841 F.2d at 1463; see also Nat'/ Ass'n of Home Builders v. Norton, 309 F.3d 26, 32 (D.C. Cir. 
2002) (the presumption in favor of disclosure under Exemption 6 "is as strong as can be found 
anywhere under the Act"); Washington Post Co. v. HHS, 690 F.2d 252, 261 (D.C. Cir. 1982); 
Kurzon v. HHS, 649 F.2d 65, 67 (1st Cir. 1981) (the instance in which "the calculus 
unequivocally supports withholding [is) a rare case because Congress has weighted the balance 
so heavily in favor of disclosure"). 
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Recent case law on point with the present request now under appeal counsels for full, unredacted 
disclosure of the requested information. In Columbia Riverkeeper v. FERC, the Oregon federal 
district court concluded that the names and addresses oflandowners potentially affected by a 
proposed liquefied natural gas (LNG) pipeline could not be withheld under the FOIA's "personal 
information" provision. 650 F. Supp. 2d 1121 (D. Or. 2009);see 5 U.S.C. § 552(b)(6). In that 
case, FERC argued that the landowners had a privacy interest in non-disclosure, but the court 
concluded that disclosure did not implicate the landowners' privacy interest because they "took 
no action to get either on or off this list," and therefore the list did not reveal personal 
information. Id. at 1129. Further, the court agreed with the plaintiffs that disclosure of the list 
was in the public interest because disclosure would shed light on the FERC's activities. Id. at 
1130. Likewise, in the present situation, the lists of affected landowners are not subject to an 
exemption under FOIA and must be disclosed. 

The court in Columbia Riverkeeper made it plain that Exemption 6 does not apply to FOIA 
requests such as the instant request: · 

FERC has not carried its burden of proving the withheld materials are exempt from 
disclosure. The evidence does not support the existence of a "clearly unwarranted 
invasion of privacy" as that statutory term is interpreted in Supreme Court and Ninth 
Circuit jurisprudence. Nor has FERC carried its burden of proving that the information 
sought by plaintiffs would not shed light on FERC's performance of its statutory duties 
governing notice. 

Columbia Riverkeeper, 650 F. Supp. 2d at 1130. 

II. Analysis. 

As explained more fully below, Exemption 6 does not apply in this matter because the data 
requested by Requesters is not located in "personnel," "medical files," or "similar files." 
Therefore, as a threshold issue, Exemption 6 is not implicated. However, even if FERC 
disagrees and concludes that the balancing of interests under Exemption 6 should be applied, the 
withheld information should still be made public because its release would not "constitute a 
clearly unwarranted invasion of personal privacy." 

A. Similar Files. 

When evaluating the withholding ofinformation under Exemption 6, the first issue to be 
determined is the "threshold question [of) whether the requested documents are 'personnel and 
medical files and similar files' within the meaning of 5 U.S.C. § 552(b)(6)." Dobronski v. 
Federal Communications Comm 'n, 17 F.3d 275, 277 (9th Cir. 1994). If the requested 
information does not fall within Exemption 6, it must be disclosed to the public. Id. The 
information sought herein is clearly not contained in a personnel or medical file, accordingly the 
question is whether it is from a "similar file." 

The congressional reports issued in conjunction with FOIA's enactment indicate that Exemption 
6 is to protect intimate or "highly personal" details. See, e.g., S. Rep. No. 813, 89th Cong., 1st 
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Sess. (1965) (''S.Rep.") at 9. It is intended to establish "a policy that will involve a balancing of 
interests between the protection of an individual's private qffairs from unnecessary public 
scrutiny, and the preservation of the public's right to governmental information." Id. (emphasis 
added). The report continued: 

The application of this policy should lend itself particularly to those Government 
agencies where persons are required to submit vast amounts of personal data 
usually for limited purposes. For example, health, welfare, and selective service 
records are highly personal to the person involved, yet facts concerning the award 
of a pension or benefit should be disclosed to the public. 

Id. (emphasis added); see also H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966) ("H.Rep.") at l l 
(affirming that Exemption 6 applies to "detailed Government records on an individual"). 
Exemption 6 applies to "detailed Government records on an individual which can be identified 
as applying to that individual." United States Dep't of State v. Washington Post Co., 456 U.S. 
595, 602 ( l 982) (internal quotations omitted, emphasis added). It "requires the Court to balance 
the individual's right of privacy against the basic policy of opening agency action to the light of 
public scrutiny." United States Dep 1t of State v. Ray, 502 U.S. 164, 175 (I 991) (internal 
quotations omitted). Exemption 6 is to protect an individual's interest in avoiding disclosure of 
"personal matters." United States Dep't of Justice v. Reporters Comm.for Preedom of the Press, 
489 U.S. 749, 762 (1989). 

Requesters recognize that courts have tended to interpret Exemption 6's use of the term "similar 
file" flexibly. See, e.g. United States Dep't of State v. Washington Post Co., 456 U.S. at 600 
("[T]he phrase 'similar files' was to have a broad, rather than a narrow meaning."). However, as 
noted above, even within this "broad" application, the Supreme Court has consistently required 
that to implicate Exemption 6, information must be found in detailed Government records on an 
individual. Id. at 600-01 (holding that files containing the details of a passport application were 
similar files); see also, e.g. Dept. of Air Force v. Rose, 425 U.S. 352, 355, 376-77 (1976) 
(holding that detailed case summaries of cadet disciplinary proceedings were files similar to 
personnel files); Dept of State v. Ray, 502 U.S. at 173 (holding that detailed post-repatriation 
interviews with unsuccessful Haitian asylum seekers were similar files). 

Moreover, the Court of Appeals for the Ninth Circuit (in whose jurisdiction this case arises) has 
ruled that even an expansive interpretation of the exemption must remain tethered to its plain 
language and that to qualify as a "similar file" a document must contain "information similar to 
that found in a standard personnel file." Church of Scientology of California v. U.S. Dept. of the 
Army, 61 l F.2d 738, 746 (9th Cir. 1979). Similarly, D.C. Circuit recognizes that "Exemption 6 
was developed to protect intimate details of personal and family life, not business judgments and 
relationships. Surely it was not intended to shield matters of such clear public concern as the 
names of those entering into contracts with the federal government." Sims v. CIA, 642 F.2d 562, 
575 (D.C. Cir. 1980), appl qfter rmnd, 709 F.2d 95 (D.C.Cir. 1983 ), ajf'd in part, rev 'don other 
grounds, 471 U.S. 159 (I 985). The intimate nature involves subjects such as "'marital status, 
legitimacy of children, identity of fathers of children, medical condition, welfare payments, 
alcoholic consumption, family fights, reputation, and so on' falls within the ambit of Exemption 
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6. By contrast . .. information connected with professional relationships does not qualify.for the 
exemption." Id. at 574 (emphasis added). 

The data sought in this request are clearly not from "personnel and medical files" and the 
question of whether the information is "similar" to those categories of documents must be 
resolved in the negative. The information sought in the stakeholder/landowner lists is merely a 
collection of names and addresses whereas the other records are simply correspondence between 
a federal agency and the public regarding a matter of public importance. This information is in 
no way "private" m: an "intimate detail[] of personal and family life," thus it is not "similar" to 
the personnel or medical files expressly protected by Exemption 6. Certainly, nothing in the 
Pacific Connector/FERC correspondence regarding FOIA request number FOIA-2014-0017 
could be construed to be personally private or intimate nor could the request for notice letters 
sought in category 4. Finally, it must be beyond dispute that nothing in the scope of request 
category 5 - documents providing or describing a legal basis or authority for FERC to 
communicate with Pacific Connector regarding Requesters' November 12, 2013 FOIA request 
-- could be remotely construed to be similar to a personnel or medical file. 

Consequently, as a threshold matter, nothing sought in this FOIA appeal meets the preliminary 
standard to invoke FOIA's Exemption 6; an issue that was completely ignored by FERC in its 
decision. For this reason alone, the withheld information must be released. 

However, even ifFERC concludes that Exemption 6 applies, there are no privacy interests 
sufficient to outweigh the public interest inherent in release of the requested information. The 
question of whether disclosure of the records would constitute a clearly unwarranted invasion of 
personal privacy requires a balancing of the publics' right to disclosure against the individual's 
right to privacy. Columbia Riverkeeper, 650 F.Supp.2d at 1125. First, it must be ascertained 
whether a protectable privacy interest exists that would be threatened by disclosure. Reporters 
Comm.for Free Press, 489 U.S. at 76. If a privacy interest is found to exist, the public interest 
in disclosure, if any, must be weighed against the privacy interest in nondisclosure. Id. In its 
January i 11 2014 letter, exempting the information from disclosure, FERC does not refer to, nor 
appear to have used, the balancing process discussed above. 

B. Privacy Interest. 

To understand this issue, it is necessary to identify the type of privacy interest involved. In this 
instance, it is privacy around the names and addresses ofindividuals already on a government 
and industry mailing list. In a case regarding a mailing list generated and used solely by a 
government agency, the Ninth Circuit found that the privacy interest of individuals already on 
the mailing list is minimal in light of the mailings already received by the individuals and the 
mailings already received by the individuals and the similar subject matter of the mailings likely 
to be received as a result of the disclosure. Or. Natural Desert Ass 'n v. Bibles, 83 F. 3d 1168 
(9th Cir. 2006) (reversed on other grounds). 

Recent case law directly on point supports the full, unredacted disclosure of the requested the 
stakeholder/landowner lists. In Columbia Riverkeeper v. FERC, the Oregon federal district court 
concluded that the names and addresses oflandowners potentially affected by a proposed 
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pipeline could not be withheld under the FOIA 's Exemption 6. 650 F. Supp. 2d 1121 (D. Or. 
2009). In that case, FERC argued that the landowners had a privacy interest in non-disclosure, 
but the court concluded that disclosure did not implicate the landowners' privacy interest 
because they "took no action to get either on or off this list," and therefore the list did not reveal 
personal information. Id. at 1129. Further, the court agreed with the plaintiffs that disclosure of 
the list was in the public interest because disclosure would shed light on the FERC's activities. 
Id. at 1130. The court in Columbia Riverkeeper made it plain that Exemption 6 does not support 
withholding of information under FOIA requests in cases such as the instant request: 

FERC has not carried its burden of proving the withheld materials are exempt 
from disclosure. The evidence does not support the existence of a "clearly 
unwarranted invasion of privacy" as that statutory term is interpreted in Supreme 
Court and Ninth Circuit jurisprudence. Nor has FERC carried its burden of 
proving that the information sought by plaintiffs would not shed light on FERC's 
performance of its statutory duties governing notice. 

Columbia Riverkeeper, 650 F. Supp. 2d at 1130. 

The three other key factors that the court found determinative in Columbia Riverkeeper apply 
equally to this case: 1) First, the court made a factual finding that FERC routinely releases lists 
similar to those sought in this request. Id. at 1126-27 ("FERC has failed to provide any evidence 
of a reason for treating the Palomar landowner list differently from the Ruby, NorthemStar and 
Oregon LNG landowner lists."); 2) Second, FERC provides the landowner lists to private 
corporations. Here, FERC and Pacific Connector have routinely shared multiple versions of the 
landowner lists at issue, something the Columbia Riverkeeper court found probative as to a lack 
of privacy interest. Id. at 1129, and; 3) There is little risk of harm or embarrassment to the 
landowners. Id. ("FERC has not identified any harm to the landowners resulting from 
disclosure."). Id. All of these Columbia Riverkeeper findings are equally true here and support 
release of the requested information. 

Moreover, Requesters note that disclosure of the requested information would contribute to the 
public's understanding of the operations ofFERC, and that Requesters need not demonstrate that 
FERC is failing to carry out its statutory obligations before the information is properly released. 
Instead, the "relevant public interest is the extent to which disclosure would contribute to the 
public's understanding of the activities and operations of the government." U.S. Dept. of Justice 
v. Reporters Committeefi)r Freedom <>/the Press, 489 U.S. at 776. Here, Requesters have 
sought the requested information for the very purpose of determining whether FERC and other 
federal agencies are complying with the law, namely the public participation elements of the 
following statutes and their implementing regulations: the National Environmental Policy Act 
("NEPA"), 42 U.S.C. § 4321 et seq., 40 C.F.R. §§ l 500.2(d) (mandating that agencies 
"[ e ]ncourage and facilitate public involvement in decisions which affect the quality of the human 
environment."), 1506.6 (establishing particular public participation requirements); the Natural 
Gas Act of 1938 ("NGA"), 15 U.S.C. § 717F, 18 C.F.R. §§ 157.6(a)(5) ("Applications under 
section 7 of the Natural Gas Act must conform to the requirements of§§ 157.5 through 
157.14."), I 57.6{d) (Landowner notification), .153.3 (incorporating landowner notification 
requirement of 157 .6( d) for natural gas export facility applications), 153 .4 (incorporating the 
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procedures required by §§157.5, 157.6, 157.8, 157.9, 157.10, 157.11, and 157.12 for natural gas 
export facility applications), 380.9 (incorporating and implementing NEPA 's public participation 
regulations); the National Forest Management Act ("NFMA"), 16 U.S.C. §§ 1604(d), (t)(4), 
(g)(3)(F)(iv), (m)(2), 36 C.F.R. § 219(4) (requirements for public participation) and; the Federal 
Land Policy and Management Act ("FLPMA"), 43 U .S.C. § 1739( e), 43 C.F.R. § 1610(2) 
(requirements for public participation). Requesters further intend to review FERC's enforcement 
of Pacific Connector's compliance with 18 C.F.R. §§ 157.6(d) (Landowner notification), 
380.12(c)(10) (requiring an application under the NGA to contain "the names and mailing 
addresses of all affected landowners specified in§ I 57.6(d) and certify that all affected 
landowners will be notified as required in §157.6(d)."). See, e.g., 40 C.F.R. § 1506.5(a) ("The 
agency shall independently evaluate the information submitted [by an applicant for use by an 
agency] and shall be responsible for its accuracy."). 

As the court in Columbia Riverkeeper explained, "the reasons the documents are sought under 
FOIA" does not inform whether an invasion of privacy is warranted. 650 F. Supp. 2d at 1129, 
n.2. Neither FOIA nor the Columbia Riverkeeper court's interpretation of Exemption 6 require 
the requestor to submit evidence of FER C's violations of federal law (e.g .. failure to provide 
public notice where such notice is required by law). 

To be clear, Requesters inform you that they intend to compare the various iterations of the 
stakeholder/landowner lists against each other as well as the path of the proposed pipeline to 
evaluate the accuracy of the information used by FERC to discharge its legal obligations to 
ensure the accuracy of information provided in support of a natural gas export facility and to 
enforce the public's right to fully participate in the siting and permitting review for the Jordan 
Cove/Pacific Connector project. The Columbia Riverkeeper court found this type of public 
oversight- "double-check[ing]"- supported the public's access to stakeholder/landowner 
lists. Id. at 1130-31. 

We note that ensuring the accuracy of the affected stakeholder/landowner list is clearly not a 
simple task. This is made clear by the need for Pacific Connector to provide FERC with "several 
updates" in an attempt to correct the lists. Indeed, FERC's own regulations recognize the 
difficulty inherent in the compiling of an accurate affected stakeholder/landowner list by 
requiring that "[w]ithin 30 days of the date the application [is] filed, applicant shall file an 
updated list of affected 1andowners, including information concerning notices that were returned 
as undeliverable." l 8 C.F.R. §§ l 57.6(d)(5). Accordingly, facilitating the public's oversight of 
FER C's ability to ensure the most accurate public notification process - and the associated 
enhancement of the public's participation- in the Jordan Cove/Pacific Connector project will 
foster the congressional intent underlying FOIA. 

In the instant case, the mailing list at issue has been used by FERC and Pacific Connector, a 
private corporation, for sending out information to the affected landowners and stakeholders 
about the Pacific Connector project. That a private corporation is already contacting the parties 
named on the list, with or without a request from the recipient to be on or deleted from such a 
list, demonstrates that the named individuals have no privacy interest regarding their identifying 
information contained on the list. Columbia Riverkeeper, 650 F. Supp. 2d at 1127-1130 
(concluding that because "the landowners took no action to get either on or off this list. .. [and] 
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their presences on the list was involuntary ... ," there was no privacy interest implicated by 
disclosure). 

Relatedly, the information contained in the stakeholder/landowner lists can already be derived 
via resources in the public domain. For example, it is a simple - if time consuming- matter to 
use information from the Jordan Cove pipeline map to locate the route and the affected property 
via online resources. E.g., http://www.ormap.net/index.cfm?opt=maplist. That lot information 
can then be checked against county tax lot records to identify the name and addresses of the 
relevant property owners. See, e.g., for Coos County Oregon: http://www.co.coos.or.us/
Departments/ Assessors/ AccountSearch.a'>px. 

For these reasons, the requested information is already in the public domain and there is 
therefore no privacy interest reasonably attached to it. When there is no expectation of privacy, 
there can be no unwarranted invasion of personal privacy under Exemption 6. It is axiomatic 
that "there is no liability for giving publicity to facts about [a person's] life that are matters of 
public record .... On the other hand, ifthe record is one not open to public inspection, as in the 
case of income tax returns, it is not public and there is an invasion of privacy when it is made 
so." RESTATEMENT (SECOND) OF TORTS§ 6520, pp. 385-386 (1977). 

In sum, FERC has not set forth convincing reasons for assigning a strong privacy interest to the 
names and addresses of individuals already on a mailing list used by FERC and Pacific 
Connector. 

C. Public Interest. 

The only relevant public interest in the FOIA balancing analysis is the extent to which disclosure 
of the information sought would "shed light on an agency's performance of its statutory duties' 
or otherwise let citizens know what their government is up to." Bibles v. Or. Natural Desert 
Ass 'n, 519 U.S. 355, 355-56 (1997) (quoting Department o.fJustice v. Reporters Comm. for 
Freedom of Press, 489 U.S. 749, 773 (1989)). 

The Ninth Circuit has affirmed that "there is a significant public interest in knowing with whom 
the government has chosen to communicate." Or. Natural Desert Ass 'n v. Bibles, 83 F.3d at 
1171. The mailing list that Requesters seek provides precisely this type of information: allowing 
the public to see the list that FERC and the Applicant rely on for its communications with 
"stakeholders" about this project. Disclosure of the mailing list in its entirety furthers the public 
interest by providing oversight of FERC's process, ensuring no stakeholders are left out, and 
ensuring no disparate communication with stakeholders. 

Requesters note that disclosure of the requested information would contribute to the public's 
understanding of the operations ofFERC, and that Requesters need not demonstrate that FERC 
is failing to carry out its statutory obligations before the information is properly released as 
FERC suggested in its January ih 2014 letter. Instead, the "relevant public interest is the extent 
to which disclosure would contribute to the public's understanding of the activities and 
operations of the government." U.S. Dept. ofJustice v. Reporters Committee for Freedom of the 
Press, 489 U.S. at 776. Here, Requesters are submitting this information request for the very 
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purpose of determining whether FERC is complying with the law. As the court in Columbia 
Riverkeeper explained, "the reasons the docwnents are sought under FOIA" does not inform 
whether an invasion of privacy is warranted. 650 F. Supp. 2d at 1l29, n.2. Neither FOIA nor 
the Columbia Riverkeeper court's interpretation of Exemption 6 require the requestor to submit 
evidence of FER C's violations offederal law (i.e., failure to provide public notice where notice 
is required by law). 

D. Balancing. 

The Freedom of Information Act embodies a strong policy of disclosure and places a duty to 
disclose on federal agencies. As noted by the Supreme Court, "disclosure, not secrecy, is the 
dominant objective of the Act." Rose, 425 U.S. at 361. Exemption 6 protects only against 
disclosure which amounts to a "clearly unwarranted invasion of personal privacy" which 
connotes a strong presumption in favor of disclosure. Local 598, 841 F.2d at 1463. 

To deny a request under Exemption 6, then, FERC must determine that Requesters' request 
would cause a clearly unwarranted invasion of personal privacy. As discussed above, the 
personal privacy interest affected by this disclosure is low, as the "personal" information is of a 
type already in the public sphere and all affected already receive mailings from FERC and 
Pacific Connector. Indeed, it is more than a bit ironic that FERC is denying Requesters the same 
list that is used by the private companies who are proposing to build the pipeline. Again, if 
access to the stakeholder mailing list would truly create an "invasion of personal privacy," then 
this invasion has already been affected by Pacific Connector. The privacy interests at stake in 
this instance are thus minimal. 

In contrast, there is significant public interest in accessing the list to provide oversight as to 
whom and how FERC is communicating with and considers stakeholders in this process. Even if 
the disclosure did result in a small "invasion of privacy," this would not be clearly unwarranted 
because it would result in the realization of the public interest of FOIA: public oversight of 
federal agencies. 

Because FERC has provided no argument to the contrary, and simply applied Exemption 6 with 
no analysis or balancing, FERC's redaction of the requested information is untenable. We 
request that FERC immediately disclose the requested "updated stakeholder list" to Requesters 
without redaction. 

Sincerely, 

Susan Jane M. Brown, Staff Attorney 
Western Environmental Law Center 
Ph: 503-914-1323 
Cell: 503-680-5513 
brown@wcstcrnlaw.org 
www.wcstcmlaw.org 
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Mr. David l. Morenoff 

Acting General Counsel 

DEC 2 4 2013 

Federal Emergency Regulatory Commission 

888 First Street NE 

Washington, DC 20426 

Ref: FOIA Request 

Dear Mr. Morenoff, 

1131 Summerset Bay Drive 
Cross Hill, SC 29332 

DecemberlS,2013 

I acknowledge receipt of your letter of December 17th, 2013 denying my FOIA request for 

documents 20131031-0181and0182. I hereby formally appeal this determination. It Is ludicrous to 

assert that disclosure of this information "could reasonably be expected to endanger the life or physical 

safety of any individual". Please advise precisely whose life or physical safety could be endangered and 

by what process this could occur. The three policy purposes you quote, if adopted indiscriminately, 

would render the FOIA useless. 

You further state that an alternative to the information I am seeking Is in two documents 
20131018-0211 and 0212. You state that to access this information I need to submit another FOIA 

request. This is bureaucracy gone mad. However, I will not be so easily discouraged and will submit an 

FOIA request. Copies of all this correspondence will be forwarded to my Congressman, Jeff Duncan, 
seeking his support. 

It is clear to any disinterested observer that the CEii designation is merely a device to keep the 

FERC machinations out of the public eye and not to safeguard the integrity of our energy infrastructure. 

I look forward to you releasing Documents 20131031-0181and0182 without further delay. 

Roy Mendelsohn 

Copies to: Charles E. Beamon, Associate General Counsel 

Mr. Leonard M. Tao, Director. 

Mr. John Wellinghoff, Chairman 

The Honorable Jeff Duncan 



Mr. David l. Morenoff 

Acting General Counsel 

DEC 2 4 2013 

Federal Emergency Regulatory Commission 

888 First Street NE 

Washington, DC 20426 

Ref: FOIA Request 

Dear Mr. Morenoff, 

DecemberlS,2013 

I acknowledge receipt of your letter of December 17th, 2013 denying my FOIA request for 

documents 20131031-0181and0182. I hereby formally appeal this determination. It Is ludicrous to 

assert that disclosure of this information "could reasonably be expected to endanger the life or physical 

safety of any individual". Please advise precisely whose life or physical safety could be endangered and 

by what process this could occur. The three policy purposes you quote, if adopted indiscriminately, 

would render the FOIA useless. 

You further state that an alternative to the information I am seeking Is in two documents 
20131018-0211 and 0212. You state that to access this information I need to submit another FOIA 

request. This is bureaucracy gone mad. However, I will not be so easily discouraged and will submit an 

FOIA request. Copies of all this correspondence will be forwarded to my Congressman, Jeff Duncan, 
seeking his support. 

It is clear to any disinterested observer that the CEii designation is merely a device to keep the 

FERC machinations out of the public eye and not to safeguard the integrity of our energy infrastructure. 

I look forward to you releasing Documents 20131031-0181and0182 without further delay. 

Roy Mendelsohn 

Copies to: Charles E. Beamon, Associate General Counsel 

Mr. Leonard M. Tao, Director. 

Mr. John Wellinghoff, Chairman 

The Honorable Jeff Duncan 



January 121
h, 2014 

David Morenoff, Esq. 
Acting General Counsel 

THE GORDON LAW FIRM 
113 East Noble Avenue 

P.O. Box 734* 
Williston, Florida 32696 

(352)-528-0111 

*mailing address 

Federal Energy Regulatory Commission 
Room lOA-01 
888 First Street, NE 
Washington, DC 20426 

VIA Email: david.morenoft@ferc.gov 

Re: Appeal- Sabal Trail Proposed Methane Gas Pipeline/ Freedom oflnformation Act 
Request Dated January 2, 2014 Request# FOIA-2014-28 

Dear Mr. Morenoff, 

I am in receipt of FERC's response to my expedited FOIA request dated January 10, 2014. I 
must object to FERC'S application of FOIA exemption 6 to the names and mailing addresses for 
the individuals affected by this gas pipeline. It is my opinion that there is no privacy interest in 
the mere name and mailing address of an individual, particularly where, as here, Sabal Trail and 
Spectra energy has already used them numerous times to send unsolicited letters, invitations, and 
demands to survey. If Sabal Trail and Spectra energy are not guilty of invasion of privacy, why 
isn't the public need to know and educate equally if not more important? The public right to 
know who is affected, to become educated, and to understand what is at stake ought not to be 
left to a private energy corporation that stands to make millions of dollars by getting this project 
approved with the least amount of resistance from landowners. FERC'S refusal to release these 
names and mailing addresses ensures that Sabal Trail and Spectra Energy are the only ones with 

the ability to contact these individuals (which they have done numerous times) and 
"educate them" as to this particular pipeline project. 

In the Act generally, and particularly under Exemption (6), there is a strong presumption in favor 
of disclosure." Local 598 v. Department of Army Corps of Engineers, 841 F .2d 1459, 1463 (9th. 



Cir. 1988) (emphasis added). In that case, the Ninth Circuit reviewed the context of applicable 
Exemption 6 case law: 

The Freedom of Information Act embodies a strong policy of disclosure and places a duty 
to disclose on federal agencies. As the district court recognized, 'disclosure, not secrecy, 
is the dominant objective of the Act.' Depa11ment of the Air Force v. Rose, 425 U.S. 352, 
361, 96 S.Ct. 1592, 1599, 48 L.Ed.2d 11 (1976). 'As a final and overriding guideline 
courts should always keep in mind the basic policy of the FOIA to encourage the 
maximum feasible public access to government information ... .' Nationwide Bldg. 
Maintenance, Inc. v. Sampson, 559 F.2d 704, 715 (D.C.Cir.1977). As a consequence, the 
listed exemptions to the normal disclosure rule are to be construed narrowly. See Rose, 
425 U.S. at 361, 96 S.Ct. at 1599. This is particularly true of Exemption (6). Exemption 
(6) protects only against disclosure which amounts to a 'clearly unwarranted invasion of 
personal privacy.' That strong language 'instructs us to 'tilt the balance [of disclosure 
inlerests against privacy intereslsf in.favor of disclosure."' 

ld. (emphasis added), citing Washington Post Co. v. Department of Health and Human Servs., 
690 F.2d 252, 261 (D.C.Cir.1982) (quoting Ditlow v. Shultz, 517 F.2d 166. 169 (D.C. 

Cir.1975)). 

J am of the opinion that there is too much secrecy and stealth attached to this project. I am also 
of the opinion that FERC, a public agency, cannot protect Sabal Trail and Spectra Energy's 

proprietary interest in the landowner lists (there is no true privacy interest). All of the 

information in the landowner lists is public record; Sabal Trail's detailed pipeline map is not. 

(The maps they disseminate look like a bad Florida diner placemat- you cannot really tell where 
the pipeline is by street, city or landowner. ) FERC, by denying this information to the public, is 

delaying public education on the pipeline and its builder and operator, Spectra Energy. It's bad 
enough that Sabal Trail and Spectra Energy get to perform their own environmental impact tests 
by paying a private company. Your refusal to release the landowner lists has effectively made 

them in charge of public education as well. I will await your reply. 

Very truly yours, 

Beth Gordon, Esq, 
President, S pectraB usters.org 
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FOIAAPPEAL 

David L Morenoff 
Acting General Counsel 

Federal Engergy Regulatory Commission 

888 First Street, NE 
Washington DC 20426 

April IO, 2014 

Re: FOIA Request No. 2014-03-024 

Dear Appeals Authority: 

APR 1 6 2014 

On January 18, 2014 I requested emails containing responsive to a keyword search for 
"smathers." 

On April IO, 20141 received the second and final release of records in response to this request. 
In this release, the content of the responsive records was highly redacted citing exemption (b)(S). 

I appeal all redactions made. Please release the requested records in full. 

As you know, the standard for whether or not something is privileged is significantly higher than 

a desire not to disclose the information, and each of these emails ostensibly discusses a request I 
have filed, which the agency presumably has acted on, thereby adopting at least some of the 
redacted information as the official agency position for that request. 

While reviewing the records, the context in which the redactions appear seem to indicate that 
much of the redacted content is indeed official agency position and not deliberative material. 
Exemption (b)(S) exempts '"those documents, and only those documents that are normally 

privileged in the civil discovery context."1 Further, in order to exclude records from release 
under exemption (b)(S), the disclosure of these records must be "so candid or personal in nature 
that public disclosure is likely in the future to stifle honest and frank communication within the 

1 NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975); see FTC v. Grolier Inc., 462 U.S. 
19, 26 (1983); Martin v. Office of Special Counsel, 819 F.2d 1181, 1184 (D.C. Cir. 1987); see 
also Attorney General's Memorandum for Heads of Ajl Federal Departments and Agencies 
Regarding the Freedom of Information Act (Oct. 12, 2001), reprinted in FOIA Post (posted 
10/15/01) (highlighting importance of protecting privileged information) 
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agency."2 The context of these redactions indicate that this is not the case, despite the release 
letter making such a claim. 

For the reasons herein and all other reasons deemed appropriate by the appeals authority, I 
hereby appeal. 

This request is for personal, non-commercial purposes. Please note that I make FOIA requests in 
various capacities and from multiple locations. The contact infonnation, including email address 
and mailing address, is for this request only. Please do not update or change my contact 
infonnation on any other request. For this request only, please correspond via email 
usingjason.smathers@gmail.com, the mailing address PO Box 781, Topock, AZ 86436, and/or 
via fax number 206-888-2742. 

Regards, 

ason Smathers 
PO Box 781 
Topock, AZ 86436 
Jason.smathers@gmail.com 

CC: Charles A Beamon 
Associate General Counsel 
General and Administrative Law 
Federal Engergy Regulatory Commission 

888 First Street, NE 
Washington DC 20426 

2 Morley v. Cent. Intelligence Agency, 508 F.3d 1108, 1126 (D.C. Cir. 2007) (quoting Coastal 
States Gas Corp. v. Dep't of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980)). 



FOIA APPEAL ADDENDUM 

RE: FV13-46 

Please note I also appeal the withholding in full the attachments to the responsive emails. 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

APR-1 0 2014 . 

VIA EMAIL AND REGULAR MAIL 
Mr. Jason Smathers 
P.O. Box 781 
Topock, AZ 86436 
J ason.smathers@gmail.com 

Dear Mr. Smathers: 

Re: Second and Final Response 
Letter, FOIA No. FY14-36 

Titls is a response to your correspondence received January 23, 2014, in which 
you requested infonnation pursuant to the Freedom of Infonnation Act (FOIA), 5 
U.S.C. § 552(a) (2012), and the Federal Energy Regulatory Commission's (Commission) 
FOIA regulations, 18 C.F.R. § 388.108 (2013). Specifically, you requested copies of 
"any emails in the [FERC] FOIA Office that contain the word Smathers," primarily from 
January l, 2009 to the present. 

On March 13, 2014, the Commission issued its first partial response letter 
releasing nineteen ( 19) documents. The letter also stated that in light of the volume of 
information requested and the amount of Commission staff time required to process any 
responsive documents, additional determinations addressing the remaining documents 
would follow on a roJling basis.1 At this time the Commission is releasing twenty (20) 
documents to you. The documents are comprised of email correspondence between 

1 See S. Yuba River Citizens League v. Nat'/ Marine Fisheries Serv., No. Civ. S-
06-2845, 2008 U.S. Dist. LEXIS 107177, •47 (E.D. Cal. June 20, 2008) (supporting the 
practice of releasing documents on a rolling basis); Hinton v. Fed. Bureau of 
Investigations, 521 F. Supp. 223, 225 (E.D. Penn. 1981) (noting that rolling responses 
preserve the government's right to carefully review material while promoting FOIA's 
disclosure goals); see also U.S. Dep't of Justice, FOIA Post, "OIP Guidance: The 
importance of Good Communication with FOIA requesters," (posted 2010) (stating 
agencies should provide rolling responses for requests involving a voluminous material.) 
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FERC staff Portions of the documents have been redacted pursuant to FOIA Exemption 
5.2 

FOIA Exemption S incorporates various privileges, including the deliberative 
process privilege. which is at issue here. Courts have consistently held that three policy 
purposes constitute the basis for the FOIA Exemption S deliberative process privilege: 
(1) to encourage open, frank discussions on matters of proposed policy between 
subordinates and superiors; (2) to protect against premature disclosure of proposed 
policies before they are finally adopted; and (3) to protect against public confusion that 
might result from disclosure of reasons and rationales that were not in fact ultimately the 
growids for an agency's action. See Russell v. Dep't of the Air Force, 682 F.2d •045, 
1048 (D.C. Cir. 1982); see also Environmental Protection Agency v. Mink, 410 U.S. 73, 
87 (1972) (recognizing that "[i]t would be impossible to have any frank discussions of 
legal or policy matters in writing if all such writings were to be subjected to public 
scrutiny."). 

The redacted sections of these emails are precisely the type of information FOIA 
Exemption 5 was created to protect. The redacted portions contain conversations among 
Commission staff that are deliberative and exempt from disclosure under FOIA 
Exemption 5. Not only does release risk chilling future staff discussion, release here 
could cause public confusion by disclosing analysis that ultimately did not form part of 
the final agency analysis released to the public. Therefore, the twenty (20) documents are 
being released in redacted form pursuant to FOIA Exemption 5. This completes our 
processing of your request. 

As provided by the FOIA and 18 C.F.R. Section 388.l 10 of the Commission's 
regulations. any appeal from this detennination must be filed within 45 days of the date 
of this letter. The appeal must be in writing, addressed to David L. Morenoff, Acting 
General Counsel, Federal Energy Regulatory Commissio~ 888 First Street, NE, 
Washington, DC 20426. and clearly marked "Freedom oflnfonnation Act Appeal/, 

2 See 5 U.S.C. 552(bX5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency.") 
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Please also send a copy to Charles A. Beamon, Associate General Counsel, General and 
Administrative Law, at the same address. 

Enclosure 

Sincerely, 

Leonard M. Tao 
Director 
Office of Bxtema\ Affairs 



G~ ir 
by(.;oogle 

FOIA Request: Search for "Smathers" in Federal Energy Regulatory 
Commission FOIA Office Emails 

Jason Smathers <jason.smathers@gmail.com> 
To: fola-ceii@ferc.gov 

Federal Energy Regulatory Commission 888 First Street, NE Washington, DC 20426 

Dear FOIA Officer: 

This is a Freedom of lnfonnation Act Request. 

Sat, Jan 18, 2014 at 12:34 AM 

I request a copy of any emails in the Federal Energy Regulatory Commission FOIA Office that contain the word 
Smathers. This means emails with that word anywhere in the email. 

The scope of this request is emails retriewd from an electronic search or searches of computers or email 
computer systems used by the FOIA Oflice. 

I am primarily interested in emails during the time period January 20, 2009 to the present, but if a non-arduous 
electronic search will only retriew records from a lesser/shorter period, that will be sufficient for purposes of this 
request. You may restrict the search to the email of those indi\1duals who handle FOIA requests and who 
coordinate or manage the FOIA program. 

Please release all segregable portions. Please apply the foreseeable harm test. Please apply the presumption 
of openness in the Presidential Memorandum. 

I prefer to recei\'e the responsi\'e records on a CD-ROM or by email or other online file transfer method if 
practicable. 

This request is for personal, non-commerical purposes. Please note that I make FOIA requests in wrious 
capacities and from multiple locations. The contact information, including email address and mailing address, is 
for this request only. Please do not update or change my contact information on any other request. For this 
request only, please correspond 'I.ta email using jason.smathers@gmail.com and the mailing address PO Box 
781, Topock, AZ 86436. 

Regards, 
Jason Smathers 
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FOIAAPPEAL 

David L Morenoff 
Acting General Counsel 

Federal Engergy Regulatory Commission 

888 First Street, NE 
Washington DC 20426 

April IO, 2014 

Re: FOIA Request No. 2014-03-024 

Dear Appeals Authority: 

APR 1 6 2014 

On January 18, 2014 I requested emails containing responsive to a keyword search for 
"smathers." 

On April IO, 20141 received the second and final release of records in response to this request. 
In this release, the content of the responsive records was highly redacted citing exemption (b)(S). 

I appeal all redactions made. Please release the requested records in full. 

As you know, the standard for whether or not something is privileged is significantly higher than 

a desire not to disclose the information, and each of these emails ostensibly discusses a request I 
have filed, which the agency presumably has acted on, thereby adopting at least some of the 
redacted information as the official agency position for that request. 

While reviewing the records, the context in which the redactions appear seem to indicate that 
much of the redacted content is indeed official agency position and not deliberative material. 
Exemption (b)(S) exempts '"those documents, and only those documents that are normally 

privileged in the civil discovery context."1 Further, in order to exclude records from release 
under exemption (b)(S), the disclosure of these records must be "so candid or personal in nature 
that public disclosure is likely in the future to stifle honest and frank communication within the 

1 NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975); see FTC v. Grolier Inc., 462 U.S. 
19, 26 (1983); Martin v. Office of Special Counsel, 819 F.2d 1181, 1184 (D.C. Cir. 1987); see 
also Attorney General's Memorandum for Heads of Ajl Federal Departments and Agencies 
Regarding the Freedom of Information Act (Oct. 12, 2001), reprinted in FOIA Post (posted 
10/15/01) (highlighting importance of protecting privileged information) 
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agency."2 The context of these redactions indicate that this is not the case, despite the release 
letter making such a claim. 

For the reasons herein and all other reasons deemed appropriate by the appeals authority, I 
hereby appeal. 

This request is for personal, non-commercial purposes. Please note that I make FOIA requests in 
various capacities and from multiple locations. The contact infonnation, including email address 
and mailing address, is for this request only. Please do not update or change my contact 
infonnation on any other request. For this request only, please correspond via email 

the and/or 

Regards, 

CC: Charles A Beamon 
Associate General Counsel 
General and Administrative Law 
Federal Engergy Regulatory Commission 

888 First Street, NE 
Washington DC 20426 

2 Morley v. Cent. Intelligence Agency, 508 F.3d 1108, 1126 (D.C. Cir. 2007) (quoting Coastal 
States Gas Corp. v. Dep't of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980)). 
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Please note I also appeal the withholding in full the attachments to the responsive emails. 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

APR-1 0 2014 . 

VIA EMAIL AND REGULAR MAIL 
Mr. Jason Smathers 

Dear Mr. Smathers: 

Re: Second and Final Response 
Letter, FOIA No. FY14-36 

Titls is a response to your correspondence received January 23, 2014, in which 
you requested infonnation pursuant to the Freedom of Infonnation Act (FOIA), 5 
U.S.C. § 552(a) (2012), and the Federal Energy Regulatory Commission's (Commission) 
FOIA regulations, 18 C.F.R. § 388.108 (2013). Specifically, you requested copies of 
"any emails in the [FERC] FOIA Office that contain the word Smathers," primarily from 
January l, 2009 to the present. 

On March 13, 2014, the Commission issued its first partial response letter 
releasing nineteen ( 19) documents. The letter also stated that in light of the volume of 
information requested and the amount of Commission staff time required to process any 
responsive documents, additional determinations addressing the remaining documents 
would follow on a roJling basis.1 At this time the Commission is releasing twenty (20) 
documents to you. The documents are comprised of email correspondence between 

1 See S. Yuba River Citizens League v. Nat'/ Marine Fisheries Serv., No. Civ. S-
06-2845, 2008 U.S. Dist. LEXIS 107177, •47 (E.D. Cal. June 20, 2008) (supporting the 
practice of releasing documents on a rolling basis); Hinton v. Fed. Bureau of 
Investigations, 521 F. Supp. 223, 225 (E.D. Penn. 1981) (noting that rolling responses 
preserve the government's right to carefully review material while promoting FOIA's 
disclosure goals); see also U.S. Dep't of Justice, FOIA Post, "OIP Guidance: The 
importance of Good Communication with FOIA requesters," (posted 2010) (stating 
agencies should provide rolling responses for requests involving a voluminous material.) 
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FERC staff Portions of the documents have been redacted pursuant to FOIA Exemption 
5.2 

FOIA Exemption S incorporates various privileges, including the deliberative 
process privilege. which is at issue here. Courts have consistently held that three policy 
purposes constitute the basis for the FOIA Exemption S deliberative process privilege: 
(1) to encourage open, frank discussions on matters of proposed policy between 
subordinates and superiors; (2) to protect against premature disclosure of proposed 
policies before they are finally adopted; and (3) to protect against public confusion that 
might result from disclosure of reasons and rationales that were not in fact ultimately the 
growids for an agency's action. See Russell v. Dep't of the Air Force, 682 F.2d •045, 
1048 (D.C. Cir. 1982); see also Environmental Protection Agency v. Mink, 410 U.S. 73, 
87 (1972) (recognizing that "[i]t would be impossible to have any frank discussions of 
legal or policy matters in writing if all such writings were to be subjected to public 
scrutiny."). 

The redacted sections of these emails are precisely the type of information FOIA 
Exemption 5 was created to protect. The redacted portions contain conversations among 
Commission staff that are deliberative and exempt from disclosure under FOIA 
Exemption 5. Not only does release risk chilling future staff discussion, release here 
could cause public confusion by disclosing analysis that ultimately did not form part of 
the final agency analysis released to the public. Therefore, the twenty (20) documents are 
being released in redacted form pursuant to FOIA Exemption 5. This completes our 
processing of your request. 

As provided by the FOIA and 18 C.F.R. Section 388.l 10 of the Commission's 
regulations. any appeal from this detennination must be filed within 45 days of the date 
of this letter. The appeal must be in writing, addressed to David L. Morenoff, Acting 
General Counsel, Federal Energy Regulatory Commissio~ 888 First Street, NE, 
Washington, DC 20426. and clearly marked "Freedom oflnfonnation Act Appeal/, 

2 See 5 U.S.C. 552(bX5) (protects from disclosure "intra-agency memoranda or 
letters that would not be available by law to a party other than an agency in litigation with 
the agency.") 
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Please also send a copy to Charles A. Beamon, Associate General Counsel, General and 
Administrative Law, at the same address. 

Enclosure 

Sincerely, 

Leonard M. Tao 
Director 
Office of Bxtema\ Affairs 



G~ ir 
by(.;oogle 

FOIA Request: Search for "Smathers" in Federal Energy Regulatory 
Commission FOIA Office Emails 

Jason Smathers Sat, Jan 18, 2014 at 12:34 AM 
To: fola-ceii@ferc.gov 

Federal Energy Regulatory Commission 888 First Street, NE Washington, DC 20426 

Dear FOIA Officer: 

This is a Freedom of lnfonnation Act Request. 

I request a copy of any emails in the Federal Energy Regulatory Commission FOIA Office that contain the word 
Smathers. This means emails with that word anywhere in the email. 

The scope of this request is emails retriewd from an electronic search or searches of computers or email 
computer systems used by the FOIA Oflice. 

I am primarily interested in emails during the time period January 20, 2009 to the present, but if a non-arduous 
electronic search will only retriew records from a lesser/shorter period, that will be sufficient for purposes of this 
request. You may restrict the search to the email of those indi\1duals who handle FOIA requests and who 
coordinate or manage the FOIA program. 

Please release all segregable portions. Please apply the foreseeable harm test. Please apply the presumption 
of openness in the Presidential Memorandum. 

I prefer to recei\'e the responsi\'e records on a CD-ROM or by email or other online file transfer method if 
practicable. 

This request is for personal, non-commerical purposes. Please note that I make FOIA requests in wrious 
capacities and from multiple locations. The contact information, including email address and mailing address, is 
for this request only. Please do not update or change my contact information on any other request. For this 
request only, please correspond 'I.ta email using and the mailing address -

Regards, 
Jason Smathers 
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March 31, 2014 

David L Morlnoff 
Acting General Counsel 

DOWIONiS 

Federal Energy Ragulatory Commission 
888 First Street, NE 
Washington, D.C. 20426 

llr. ,,, .... ,,,,.,.,..... ...... ..,, ... 

._,....,No. m4-ifl""' ,....,... ••••-

Dear Mr. Morenoff: 

CNll ....... 
AJllU t ..... c....I 
Clllg.llndll~ 
CZU>416-JOll 

APR l 4 2014 

I am counsel to Dew Jones & Company, the publisher of .,,_ Woll StnMt Journal. This letter 
constitutes the appeal of Journal reporter Rebecca Smith from the Federal Energy ,...lltory 
Commission's partilt denial of a NqUISt that Ms. Smith mlcle pursuant to the Freedom of 
Information Act. 5 U.S.C. t 552 et seq. FERC's denial of Ms. Smith's request Is unsupported by 
FOIA or the relevant case law, and I urge you to promptly release the m1t9rials she seeks in full. 

On January 31, 201•, Ms. Smith submitted 1 FOIA rtquest seeking access to, among other 
things, emails between former FERC Chalrm111 Jon WelJlnghoff •anct others at the Commission 
conceming grid security and protections.• (Ms. Smith's FOIA request is attached as Exhibit A.) 

On March 4, 2014, FERC issued a first partial response to Ms. Smith's request Jn Its partial 
response. FERC stat.d that it had identified and withheld 35 emails bet\·"9111 Mr. Wellinghoff and 
commlufon stiff concet"nlng grid security and protections. FERC withheld these materials under 
the dellberltive prOQ9SS privilege recognized in Exemption 5.1 (FERC's fetter to Ms. Smith Is 
attached as Exhibit BJ 

FERC did not explain which deliberative process the 35 withheld emails relate, nor did it explain 
what harm may result from disclosure of these records. It ts also undelr whether FERC 
conducted the tegregability lnllysis required by FaA. Ac:tordingly, F!RC has failed to meet its 
burden under FOIA and should produce the 35 withheld emails without delay. 

I 5 u.s.c. I 552(b)(5) 
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David L Morenoff 
March 3~ 2014 
Page2 of4 

L ,_.__. .......................................... 1d 
.. , .. .,. 11111•"-tllda111re ....... 1 .. lliJl1L 

To qualify for FOIA's detibemlw process priYilege, an agency must IMmonstt'Otl thlt the 
withheld materials Int both •pN-dlcisional• and •cJeliberativc4' it does not suffice to simply 
declare that they ate.2 A document Is ·pre-dlcls1ont1• if It WIS "geneslted before the adoption of 
an agency policy' and •defiberltlve• If it reflects the •giwe-and-take of the consultltive process.·• 
The deliberative process pm;tege does not protwct.,, •agencys final opinions. stltemlnts, or 
policy end interpNtltions definitively ldopted by the tpney, and 11tfY documents hiving 'the 
force end effect of law.'114 The privilege also does not prot«t meterlll that is •puntty factual. 4 

FERC has flilld to demonstrnt ttt.t the 35 withheld emlils arw prowcted by the deHbntiw 
process privilege. Although FERC nlld not point to a specific final IO«'C)' decision to Invoke 
Exemption 5, the burden is on the commission must estebUsh •w1u1t deliberative process is 
involwd, and the role played by the docuNnts in Issue in the course of that process. .. In this 
cue, FERC ha not done anything of the sort. 

lnstMd, the portion of the commission's first partilll response denying Ms. Smith's niquest for 
the 35 emails simply says that thlt emails •conf.1in stiff opinions end 1n1lyles thlt are 
deliberative: FERC's first plltial response does not specify any detibenttive process pursuant to 
which the emails are being withheld, nor does It state what rote (if lny) the emails played In that 
process. 

FERC's decision to wtttihotd all 35 ernafls llso errs by trelting as equal the emails Mr. 
Wellinghoff sent to commission staff with thole that commission staff 9lt to Mr. Wellinghoff. 
For the purposes of Exemption s, materials that flow from a superior to a subordinate emp..., 
are far tea likely to be considered •predec:illonal• thin materials that flow In the opposite 
direction. 7 Accordingly, It Is likely that at lent some of the emails from Mr. Wellinghoff to his 
subordinates must be released to Ms. Smith. 

2 .Judldal w.lt Inc. v. FOOi/ A °"'I Admln., 449 F .3d 141. 151 (D.C. Cir. 2006). 

J Judldol Wotdl, 449 F.3d at 151 (intlmal quotltions omitted). 
4 Nat'I Wlldtft Ffld'n v. U.S. Fomt Serv., 161 F .2d 1114 1122 ~ Cfr. 1988), quoting Nat'I l.abol Relallons lid. 
v. Stan, Ro«luck A Co., 421 U.S. 132, 153 (1975), 
5 In rt S.Oltd COM, 121 F.3d 729, 737 (D.C. Cir. 1997). 
41 Coastol SraNs Gas COf11 v. Olp'r af fntrw. 617 F .2d 154, 167 (D.C. Cir. 1980). 
7 Muttitt v. Olp't of State, 926 F .5upp.2d 284, 308 (D.D.C. March 4, 2013). 
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Fin1Hy, FERC's first pertial 1111P019 flils to st1t11 the harm that wiH ,_,ft from ditdoan of the 
emeils, ewn though an aigwy Invoicing bemptlon 5 ls requiflld to •sttow, by rpecific nl 
detailed proof, that dildosunt would~ nlthlr ttw. furtt9', the purpo1t1 of FaA. • 
Aa:ordlngly, FERC his fliled to provide the dMlllld JUi'tlflatlon that FOIA NqUira I .. ,__,. ..• .., .................... ,, ............... , ... .... 
The flCt that FERC withheld the JS rwsponsMt •••Hs in their entirety strongly suggests that the 
commission flllld to conduct the ""'91billty wlysis NqUINCI by FOIA. so Uke all 191f'des 
IUbjec:t to FCIA. FERC •may not IUtOmatkally withhold the full document• C.llllfOriallY 
W'lption without dildosing any ll9f9glblt portions. .u e...n If some portion of the withheld 
emails •contlin stiff lftllyMI. opinions, end f'llCOmrnendltionl. • 12 FMC must produce any 
portion of those emails that are not both ·~11on11· and •dllfblrltiw" unla doing IO 

would a. "impossible .• u 

hen assuming that the 15 withheld tm11t1 contain some Pft*dlble defiblratlw informltion. 
portions of mo. l"ICOl'ds'"' atso qui~ t.ctual, .-id thol4t portions must be,., ... 
to Ms. Smith. For instlnce, the 35 withheld tmlils at minimum uncloubmdly contlin ttw nemes 
of the sendlrs end rwdplents of the tmalls, the time .-id dlt9 at which they WM ant. end 
subject llnet. Ill of which is punaly fKtual •nd must be nll11m My portions of the lmllls that 
.,.. blc:kwmd·looldng .-ninltions of the ur.ty Ind teCUrity of the 1llCtric grid .... timlllrty 
outside the protection of bemptlon 5 end must be rwl...t. 

Importantly, any portions of the.,..... that ... ..........ms ol the..,., 9Mf w:urity of the 

llectric grid n prlm.lly •objective lnllyles of .•. performlnCe under t'llltlng poliey"' Ind 
theterore not detlberatlw or subject to~ 5.14 Air/ portions of the wtthhlld emlils thlt 
•re such objective 1n1lylls must also be ,..._.to Ms. Smith. 

' Mlod Dato Cfnt IM. tt. U.S. Of/flt of Air Foml, SM F.2d 242, 251 (D.C. Cir. 1971). 
1 Mllod Doto Ctnt., 5'I F.2d It 251. 
20 5 US.C. I 55Z(b) rAtrJ ~ ........... portian of I NaM'd ..... bl prcwided to fl't plllOl'I 
~such flCOfd lftlr d1'9tion of ttw optlorw which ...... ..., tta IUbllctior .. ,, 
u Or. for lnt1 Env't I.ow~ Q1lcw of tht U.S. T'°* ~ 505 F Supp. 2d 150, 151(D.D.C.20(17) 
12 Public c111zw1 1nc. "- ot11c1t of MtmofttrtMt a...,., s• FJct •· m <D.C. Cir. 2010>. 
u Not'I Lobor Rtlotlonl Id. v. J«tlon Holp. Colp., 257 FAD. J02, 309 (D.D.C. 2009), 
lA Vaughn v. ltoltn, 523F.2d11H.1145 (O.C. Cir.1975). 
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Dow Jones requests thlt FERC complete a full review of the AICOf'd of this mattw and all 
responsive documents to ensunt that 1U documents that are responsive to Ms. Smith's request 
ant identified and made IYlilable to her in their full unredactlcl form. IS FOIA l'lqUires. I look 
fof'ward to rectiving your response within twenty working diyS, es the law requi,_ 

This letter Is not a full redtdon of the I.as and Issues related to this matter and Is written 
without prejudice to Dow JoMs's dalms or defenses, alt of which are expressly rwserved. 
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Wall ltNet Journal FOIA Requetd 

am-. Reblooa <P.ltllccalmfthOwlj.com> 
To: FOIA CEI <folHeilOllrc.~ 
Cc: "Smith, RmlcC8" <RlbeccalmfthOwlj.cam> 

r..._ Ml. Johnlon, 

Flt, .1M 31, 2014 • 2:34 PM 

Pll9e contldlr thll Mtll • bmlt ,_...t, undlr the r:reec1om d Jnbm.aton Act, s u.a.c. 1 m • nq., b' 
the falowtng lnl'omttlkln: 

a A NP01t on llect~ \U.,...._, which~ hM bllr't prwpnd In Mt1r 2013, tr/ RlotM W..., d 
FERC'1 Olce d l!rwsrt lnbltructn lecurtty. 

8 A hit of the lllgllt ....... RnlmlHiOn Nletlltiont In the U.S. 

8 A lilt t:I MCwlty mw.... thlt utlNtill lhOUld coneldlr impllmtntlne to mike their tyatemt bitter' ...... 
llQllnlt phy1lcll ltt8DU. I blllN tN fflt II dltld Mmy 13, 2013 n w prlPMld It the--' dbmw 
a.nun Jan Wllllf9d 

a Emllt bltWW Mr. w .. lnatd n attwt •the Carnmlllton cancem1ng grid w41tty n pnQcttone, 
blgtMlng In Jlnumy 2013 Sid continuing to the ....... 

• Arrt FERC tlPQftl or._ .. an gitd lttab, tlPICilllY cOftClminO the Aprl 18, 2013 ltt8I* on PC&E 
Corp'1 Mltc9f Miletlltian In a.n JaH, Cdxnla 

1hll tnbmllion II bltr'D ~ b' UN In ,.. --..-na In "" Wiii Stllllt JIMl'llll Ind tar .. ,,_ 
d JUiie dllurnlnltion. , ,._. thll dOcWMntl be pnNdld tw ._ • in tt'9 p&Mc tntwt. If it II nat ~ 
to prWde thlf'n b' tw, sa-• ltlt me know If the GOit wlll •cted MO. 

I WOUd be f'lllPW to WOik With you to ...... tNt NqU11t or tne tune tt to tNI I m.w ._. llbor' on your 
and. I~ be plwed to *"the lnbmlllan In lllectn:wic bm, 01-. I emeled to ma 

If my ,.._t II denied In whale 01 pm, I •k thlt you julttft Ill dllttionl ~ , ..... .,.. IPIClilc ..,...._ d 
the act. I wlll llao ecpect you to ........ • ... ._.. poltkN d-. .. •tmpt m1t1rt11. I, of cw, 
,...,... the rtght to IPPlli your c:llCillon to~ flPf inbmlUon. 1 Wll expect I NIPonM within 10 dirt•· 

Think• 10 much b your time Ind llttntiOn. 

Regarde, 



Rlbllcoa Smith 

Stal ...... 

The Wlil Stllllll JGlnlll 

201 ClllbNI ...... 1100 

S.. FrlnCilco, Cllitwnia14111 

( .. 15) 78M212 olc• 

(415) -..nM can 

"'- 13'.)~~ r:,;-~,- ·~fl. -_.r) ~·~.. , -*\ [rnllD:~-:. -: -},~" f, -~ /': 

_, Tl.8ley. Jlnulry 28, 2014 9:08 AM 
1e1Smtlf\~ 
CCIFOIAC& 
.. lt1 at1lte:pllca1D lft fERC FOIA ....... 

Ma.Smith 

.. ,. 

:.: OfA ··20 ~ 4-4./ 
.~c~NErt; Ja.1uary 3, 20 • ·~ 

·· ]Gn ..... •FOMCEI 

'lbe Federal IM111 legalatory ClDmmtMioa received u email hm you tlaat llldicate. tll1t yo• an 
1ubmlttlaa a Freedom ofld>rmatkna Act requat. However. the actul request ii aot hacladecl or 
1ttached to you email. 

lfyoa have questloM or •eed tilrtber auittance, please do DOt .._itate to coat.let oar POIA..QUI Service 
Ce111er by email at or by pit.one at aoa 5oa-6088. 

Slacenly, 

To)4o Jonnson 

' <,;, .. - ·.,_-i:/. '~;"1 

omce or External Aroirs 

FOIA Public Uoison 

(202} 502-8389 



Toll free: t•l66-20l-lln 

NC(!(~ Thie .... mllHDl lftd"" .... "'** - b the .... of the ....... raetpila• ... '"" 
CCIClln ~ thllt ti dwlled M ~ CEI 01 othnlH JiR*ICted tan cllctolure. ""'1 ~ 
..-. UM, CIMlol• OldltllluUon ti,._ Pldtlbitld. I yaw .. not tt'9 ............... COllttlCt 
IM HnCllrbr ._.,*"'Ill n ~ tt. _. m••• and 1181hM1• tc1n yu ...-• attw 
.. ie ..... 

On Mon, Jin 27, 2014 It 8: 11 PM, Smith, "9blccl c 

Ttllphonl. 202.eoMOll blgln_d_tM_lkype..,hlghlWdlng 
-t.of..ttw.,lkype.)IW111ghttng 
FAX: 20NON108 
Em .. : ~:SI<'!!~ ,,,,,>J,·!'J!: · · 

Adcnlt: 
881FlrltStNllt,NE 
Wllhlngton, DC 20429 

Rebecca Smith 

StMr Repater 

Tbe Wall StlWt Joumltl 

201 Clllfomia 8t1911, Suite 1100 

S.. Frmncllco, c.ilbnla 94111 

(•1!) 785-1212 oflce 

(415) 385-122• cell 

>Wftlbl: 



·' 
:•' 

' ' .. t ' • ; .;, 

lfyou lurve 41aeatiou or Dtecl 6:lrtlMW .-..e, fleue dG ..0. helitate to eoataet oar FOIA..clll lerviee 
Center by email•t ;, , , .,,~;· .. ·, f:· • •. ;·· or try plloae at202 ao:MJOlt. 

Slacerely, 

To)'la Jonmon 

'' ,, ~ . ,, '· 

Ottfce of External Atran 

FOIA Public UO/!On 

{2021 502-8389 

Toi frte: 1·166-ZOlolJn 

NOT:C~ 1ttll llMil m•tlglt MCI "'I lltlChrMntl ntw tM lale '* dttw.........,. __...a Nr 
contlln illllmlClon thlt II °""lllCf • ~. CS «othlNIM p1a.cted tom dllctol-. Alff~ 
......... dldolan «clltllbutlon 11 •tftotlJ pahiiltfJd. If ycu n not u. ffttlldld reolSlin, ,.._. oontlCt 
tlll Mndlrby • tm111 n dllll• thl Ol1Qlnlt m111111 •llttlchmlntl ton your computer n-. 
lltlctlOftio ..... 
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FOIA No. FY14-42 

that there me 35 llllli1I belnea tanner FERC ChlinnlD Wellipoff lllCI C.rlldon 
statr eoaeaina arid security IDd pnXocdonl. AU of die emails• 1'11na willlMW.., 
FOIA Bxemptioa 5. . 

FOIA Exempdaa 5 iDoolporatel varioul pdvlleps, illcludina dall dllllllltive 
proceu privUep wblcb. ii at ilmo belc. SH 5 u.s.c .. f $52('oX5). C.- a.. 
coaaittently held lhlt duee policy pmpoWs owtillCe die baiii tbr dli FOL\ s....-
5 delibcradve procm privilep: (I) to__...~ hak ._.. aa....,. of 
propOllOd polio)' betwem ............ tnd aupodon; (2) to .......... ,.......,. 
dilcloue of propOllOd poUdel before dwy mo flnall)' ldopted; and (J) to J*1C1Ct ap•n• 
public oonfuliaa dm JDipt llllalt ftom dilclomnt Of rtllCllll IDd ndculel daat ..... nat 
in Ila ultimately the pOUllda fer• q;ency's ldion. Sitt._.. v. Dlp't ofdw Air 
FotW, 612 F.2d UM5, 1041 (D.C. Cir. 1912); 1H alao ~ l'rolr#;tloll Ai-1t1:1 
v. Mini, 410 U.S. 73, 87 (1972) (reooplda1 M '1l)l would lie ..,_...to have 11111 
tank dilculliolll of lepl ot pollcy matf«I In writina It Ill such Mldlp were to be 
1ubjected to public ICftdinY"). 

In this iDltwe, 35 bdemal .ailt betweM Mr. Weill .... llld Pac ltaff • 
beina witbheld la dleir Clbdnty Ulld« FOIA Buftapdoft 5 ..,._ die)' rAllhin lf.tt 
opinions_. ..iy.. tblt"' dollblrldve. · 

Commillke stiff will cmtinue to miow the ...... of the ·~ ........ 
Ind detadnltiaas ..-.. lhlir reJw will be ..... on a aolliq bllil.1 We et'-cipa 
our next,.,._. will iuue witllln ..._,Minni cia)'I of tilt "8lle oltlda Iller. lfyov 
have my qUGldaat reptdiJta tllll ..... ,.._ CClltld tlM .....,_,by liClllmlle • 
(202) 208-2106 or contact Toyla 1olmon of my ltafl' II (202) 502-8004. 

Ordlnll'lly, any appeal tha a POL\ dMmiaadon llUt be flied witllia 4S ... ot 
tho date of iaulnce u pnwiclcd b)' tile Fieedom ot lafGrmatkm Aot.-' II C.F.R.. 
§ 381.t lOC•XI) of tho Cammiasion'• replatiou. Howcvs. MllllC )'8llr ~-- ii 
belna proce110d on • roUJna t.llt, 1he Ccmmiuion ii willilla to hold >""Ir IPPOll riPll 
In abeyance pending • f1nll dctenninldoa. T1dl would' lllow JOU 10 8le ..... .,,.. 
at the ccncluslon of our prc!elsafna of your reci-t. We lftdcipllr maldna a flDal 

1 Sn Hilllon Y. FM/ lltntlll of /lrwutltltlllMI, 527 F. lupp. 223, 225 (E.D.1'na. 
1981) (notila rollina ~ ...-we the ...,...... •• mDity to ....., rm. 
materill while promotina clilcloue); U.S. Dept. of J1Jldco. FOL4 POii, N()IP OWdll'IC!e~ 
The importance of Good Communiolltlon widt FOIA ieq--," (pollell 2010). 

·2· 
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dctcrminatioll la dUa mlltlr In epprvximately forty buaiaell da)'I or twenty 'oulil• .,. 
after our nm oxpldOd ftllPOI*· 

If you decide to appeal, tbil ...,..i IDUlt be In wridna. ~ to David L. 
Monnofr, Acdlai Owral Counlel, Federal Bnera1 ......., C..Walcm, IU Pine 
S11Mt. NE. WMh ...... OC 20426, llMI ot."b' mllbd Mfleldom of latbnDldon Act 
Appoal." Plelle allo Mad a copy to a.tea A. B•moo. Allootafe a.at Couwl, 
General IDd Adminiatrldve Law, at Ibo ume ldclras. 

.3. 

1..-dM. Tao 
Dnctm 
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Western Environmental Law Center 
Mr. David L. Morenoff, Acting General Counsel 

Northwest Southwest 
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Helena, Montana Durango, Colorado 

Defending the West www.wcsccrnlaw.o~ 

Charles A. Beamon, Associate General Counsel, General and Administrative Law 
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC. 20426 

RE: Freedom of Information Act Appeal (FOIA No. FY14-44) 

Dear Mr. Morenoff: June I, 2014 

On February 7th 2014, my clients Klamath-Siskiyou Wildlands Center, Rogue Riverkeeper, 
Landowners United, Oregon Coast Alliance, Cascadia Wildlands, and Mr. Bob Barker 
("Requesters") submitted a Freedom oflnformation Act request pursuant to 5 U.S.C. § 552 et 
seq. for the following documents: 

1. An unredacted copy of the "updated stakeholder list" referenced in Williams Pacific 
Connector Gas Operator, LLC's ("Pacific Connector") filing with the Federal Energy 
Regulatory Commission ("FERC") for Docket No. CPI 3-492 dated January 17, 2014. 

2. Unredacted copies of all previous versions of stakeholder/landowner lists dating to the 
original submitted to FERC for Docket No. CP 13-492 as referenced in Pacific 
Connector's letter dated January 17, 2014. NOTE: excluded from this request is the 
"updated stakeholder list" referenced in Pacific Connector's filing with FERC dated 
September 30, 2013 which is the subject of a separate FOIA request (FERC tracking 
number FOIA-2014-0017). 

3. Unredacted copies of all communications between the FERC and Pacific Connector, 
regarding Requesters' November 12, 2013 FOJA request (FERC tracking number FOIA-
2014-0017). 

4. Unredacted copies of all requests to receive notice of siting, permitting, or planning 
actions regarding the proposed Jordan Cove/Pacific Connector project (for Docket No. 
CP 13-492) that is the subject of Pacific Connector's correspondence described in request 
categories 1 and 2 above. See, e.g., 40 C.F.R. § 1506.6(b)(l) ("In all cases the agency 
shall mail notice to those who have requested it on an individual action."); 18 U.S.C. § 
380.9 (incorporating and implementing NEPA's public participation regulations 
established by 40 C.F.R. § 1506.6). 

5. Unredacted copies of all requests from stakeholders/landowners for confidential 
treatment of their names, addresses or other information regarding the proposed Jordan 
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Cove/Pacific Connector project (for Docket No. CPI 3-492) that is the sub-ject of Pacific 
Connector's correspondence described in request categories I and 2 above. 

6. All documents providing or describing a legal basis or authority for FERC to 
communicate with Pacific Connector regarding Requesters' November 12, 2013 FOIA 
request 

On March ih 2014, FERC forwarded this FOIA request to the applicant, Williams Pacific 
Connector Gas Pipeline, L.P., to "solicit[] your comments on whether [the requested 
information's] release is required under FOIA." FERC neither disclosed to the Requesters 
whether Pacific Connector provided comments on this FOIA request, nor provided the substance 
of those comments, if any, to Requesters as requested in Requested Item #3. FERC has not 
disclosed to Requesters whether objections to disclosure were made, or the content of those 
objections, if any. 18 C.F.R. § 388. l l2(b)(2). 1 

On March 5th 2014, FERC provided Requesters with notice that "to reply to your request, we 
need to consult with other components of the agency having substantial subject-matter interest," 
and therefore "extended the time limit to make an initial determination on your request." A 
response was expected no later than March 24th 2014. 

On April I 0th 2014, FERC sent a letter to applicant Williams Pacific Connector and indicated 
that "in light of your response, we agree that the names and personal addresses of private citizens 
implicate a privacy interest and are protected from disclosure by FOIA Exemption 6. As such, 
the names, addresses, and other identifying data of private citizens will be redacted prior to 
release of the documents." 

On April 21st 2014, FERC responded to Requesters' FOIA request by providing a copy of the 
updated stakeholder list that redacted the names, addresses, and other identifying data of private 
citizens listed on the updated stakeholder list. FERC rejected the Requesters' justification for 
disclosure, erroneously stating that "it is well established that the names and personal home 
addresses of private landowners are protected from release under FOIA Exemption 6." FERC 
also purported to distinguish Columbia Riverkeeper, et al. v. FERC, 650 F.Supp.2d 1121 (D.Or. 
2009) from the present request, stating that the holding in Columbia Riverkeeper "was not 
applicable because there was ample evidence of notice in the record." 

Importantlv. the communications from FERC in response to this FOIA request do not address 
Requested Items #2 - #6: FERC's partial disclosure of redacted information onlv pertains to 
Requested Item #1. 

Requesters Klamath·Siskiyou Wildlands Center, Rogue Riverkeeper, Landowners United, 
Oregon Coast Alliance, Cascadia Wildlands, and Mr. Bob Barker hereby appeal the decision of 
FERC for the reasons listed below. 

1 All Requesters have been granted Intervenor status in FERC docket No. CPI3-492. 
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I. Requested Items #2 - #6. 

In its "response" to Requesters FOIA request, FERC provided information responsive only to 
Requested Item #1: it provided !!Q. information of any kind in response to Requested Items #2 -
#6. As the United States District Court for the District of Columbia recently observed, 

The Supreme Court has explained that the FOIA is "a means for citizens to know 'what 
their Government is up to.' This phrase should not be dismissed as a convenient 
formalism. It defines a structural necessity in a real democracy." Nat 'I Archives & 
Records Admin. v. Favish, 541 U.S. 157, 171-72, 124 S.Ct. 1570, 158 L.Ed.2d 319 
(2004) (citation and internal quotation marks omitted). "The basic purpose of FOlA is to 
ensure an informed citizenry, vital to the functioning of a democratic society, needed to 
check against corruption and to hold the governors accountable to the governed." NLRB 
v. Robbins Tire & Rubber Co., 437 U.S. 214, 242, 98 S.Ct. 2311, 57 L.Ed.2d 159 (1978); 
see also SEC v. Am. Int'/ Grp., 712 FJd 1, 3 (D.C.Cir.2013) ("The public has a 
fundamental interest in 'keeping a watchful eye on the workings of public agencies.' " 
(quoting Wash. Legal Found. v. U.S. Sentencing Comm 'n, 89 F.3d 897, 905 
(D.C.Cir. l 996))). As a result, the FOIA requires federal agencies to release all 
nonexempt records responsive to a request. See 5 U.S.C. § 552(a)(3)(A). 

Gilman v. U.S. Dep 't of Homeland Sec., CV 09-0468 (BAH), 2014 WL 984309 (D.D.C. Mar. 14, 
2014). In this case, FERC has provided no response, including no indication that the Requested 
Items are exempt from disclosure under FOIA, to Requesters' demand for several documents. 

Whenever an agency invokes a statutory exemption, FOIA "expressly places the burden 'on the 
agency to sustain its action"' United States Dep 't of Justice v. Reporters Comm. for Freedom of 
the Press, 489 U.S. 749, 755 (l 989) (quoting 5 U.S.C. § 552(a)(4)(B)); see also Multnomah 
County Medical Soc '.Y v. Scott, 825 F.2d 1410, 1413 (9th Cir. 1987) (the government bears the 
burden of showing that withheld information satisfies the legal standard for secrecy). "Placing 
the burden of proof upon the agency puts the task of justifying the withholding on the only party 
able to explain it." U.S. Dept. of Justice v. Tax Analysts, 492 U.S. 136, 142 n. 3 (1989). FERC 
has failed to carry its burden under FOIA with respect to Requested Items #2 - #6. These 
documents therefore should be disclosed in their entirety. 5 U.S.C. § 552. 

II. Requested Item #1. 

A. FOIA Exemption 6. 

FOIA requires FERC to disclose requested information unless the information falls within one of 
the nine narrowly construed exemptions from FOIA listed in 5 U.S.C. § 552(b). In this case, 
FERC has invoked FOIA's Exemption 6 with respect to disclosure of Requested Item #1, which 
FERC alleges addresses "personnel and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." 5 U.S.C. § 552(b )(6). 

As noted above, the government always bears the burden of showing that the withheld 
information is a personnel, medical, or similar file that constitutes a clearly unwanted invasion of 
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personal privacy. 5 U.S.C. §552(a)(4)(B) ("the burden is on the agency to sustain its action"); see 
also Multnomah County Medical Soc'y v. Scott, 825 F.2d at 1413. "In the Act generally, and 
particularly under Exemption (6), there is a strong presumption in favor of disclosure." Local 
598 United Ass 'n. of Journeymen and Apprentices of the Plumbing and Pipefitting Industry v. 
Dep't of the Army, 841F.2d1459, 1463 (9th Cir. 1988) (abrogated on other grounds) (emphasis 
added); see also Washington Post Co. v. HHS, 690 F.2d 252, 261 (D.C. Cir. 1982) ("under 
Exemption 6, the presumption in favor of disclosure is as strong as can be found anywhere in the 
Act"). 

Exemption 6 applies to "detailed Government records on an individual which can be identified as 
applying to that individual." United States Dep 't of State v. Washington Post Co., 456 U.S. 595, 
602 (1982). It "requires the Court to balance the individual's right of privacy against the basic 
policy of opening agency action to the light of public scrutiny." United States Dep 't of State v. 
Ray, 502 U.S. 164, 175 (l 991) (internal quotations omitted). Exemption 6 is designed to protect 
an individual's interest in avoiding disclosure of "personal matters." DOJ v. Reporters Comm. 
for Free Press, 489 U.S. 749, 762 ( 1989). The relevant public interest to be balanced against the 
private interests at stake is the core purpose of FOIA; "to open agency action to the light of 
public scrutiny." Id. at 772 (quoting Dep 't <?f Air Force v. Rose, 425 U.S. 352, 372 (1976). 

Exemption 6 analysis incorporates the highest presumption of disclosure in FOIA. Local 598, 
841 F.2d at 1463; see also Nat'/ Ass 'n of Home Builders v. Norton, 309 F.3d 26, 32 (D.C. Cir. 
2002) (the presumption in favor of disclosure under Exemption 6 "is as strong as can be found 
anywhere under the Act"); Washington Post Co. v. HHS, 690 F.2d 252, 261 (D.C. Cir. 1982); 
Kurzon v. HHS, 649 F.2d 65, 67 (1st Cir. 1981) (the instance in which "the calculus 
unequivocally supports withholding [is] a rare case because Congress has weighted the balance 
so heavily in favor of disclosure"). 

Recent case Jaw on point with the present request now under appeal counsels for full, unredacted 
disclosure of the requested information. In Columbia Riverkeeper v. FERC, the Oregon federal 
district court concluded that the names and addresses of landowners potentialJy affected by a 
proposed liquefied natural gas (LNG) pipeline could not be withheld under the FOIA's "personal 
information" provision. 650 F. Supp. 2d 1121 (D. Or. 2009); see 5 U.S.C. § 552(b)(6). In that 
case, FERC argued that the landowners had a privacy interest in non-disclosure, but the court 
concluded that disclosure did not implicate the landowners' privacy interest because they "took 
no action to get either on or off this list," and therefore the list did not reveal personal 
information. Id. at 1129. Further, the court agreed with the plaintiffs that disclosure of the list 
was in the public interest because disclosure would shed light on the FERC's activities. Id. at 
1130. Likewise, in the present situation, the lists of affected landowners are not subject to an 
exemption under FOIA and must be disclosed. 

The court in Columbia Riverkeeper made it plain that Exemption 6 does not apply to FOIA 
requests such as the instant request: 

FERC has not carried its burden of proving the withheld materials are exempt from 
disclosure. The evidence does not support the existence of a "clearly unwarranted 
invasion.of privacy" as that statutory tennis interpreted in Supreme Court and Ninth 
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Circuit jurisprudence. Nor has FERC carried its burden of proving that the information 
sought by plaintiffs would not shed light on FERC's performance of its statutory duties 
governing notice. 

Columbia Riverkeeper, 650 F. Supp. 2d at 1130. 

B. Analysis. 

As explained more fully below, Exemption 6 does not apply in this matter because the data 
requested by Requesters is not located in "personnel," "me.di cal files," or "similar files." 
Therefore, as a threshold issue, Exemption 6 is not implicated. However, even if FERC 
disagrees and concludes that the balancing of interests under Exemption 6 should be applied, the 
withheld information should still be made public because its release would not "constitute a 
clearly unwarranted invasion of personal privacy." To be clear, Requesters are seeking the 
requested information to evaluate the accuracy of the information used by FERC and its 
contractors to discharge its legal obligations to ensure the accuracy of information provided in 
support of a natural gas export facility and pipeline, and to enforce the public's right to fully 
participate in the siting and permitting review for the Jordan Cove/Pacific Connector project. 

l. Similar Files. 

When evaluating the withholding of information under Exemption 6, the first issue to be 
determined is the "threshold question [of] whether the requested documents are 'personnel and 
medical files and similar files' within the meaning of 5 U.S.C. § 552(b)(6)." Dobronski v. 
Federal Communications Comm 'n, 17 F.3d 275, 277 (9th Cir. 1994 ). If the requested 
information does not fall within Exemption 6, it must be disclosed to the public. Id. The 
information sought herein is clearly not contained in a personnel or medical file, accordingly the 
question is whether it is from a "similar file." 

The congressional reports issued in conjunction with FOIA's enactment indicate that Exemption 
6 is to protect intimate or "highly personal" details. See, e.g., S. Rep. No. 813, 89th Cong., l st 
Sess. (1965} (''S.Rep."} at 9. It is intended to establish "a policy that will involve a balancing of 
interests between the protection of an individual's private affairs from unnecessary public 
scrutiny, and the preservation of the-public's right to governmental information." Id. (emphasis 
added). The report continued: 

The application of this policy should lend itself particularly to those Government 
agencies where persons are required to submit vast amounts of personal data 
usually for limited purposes. For example, health, welfare, and selective service 
records are highly personal to the person involved, yet facts concerning the award 
of a pension or benefit should be disclosed to the public. 

Id. (emphasis added); see also H.R. Rep. No. 1497, 89th Cong., 2d Sess. (1966) ("H.Rep.") at 11 
(affirming that Exemption 6 applies to "detailed Government records on an individual"). 
Exemption 6 applies to "detailed Government records on an individual which can be identified 
as applying to that individual." United States Dep't of State v. Washington Post Co .. 456 U.S. 
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595, 602 ( 1982) (internal quotations omitted, emphasis added). It "requires the Court to balance 
the individual's right of privacy against the basic policy of opening agency action to the light of 
public scrutiny." United States Dep't a/State v. Ray, 502 U.S. 164, 175 (1991) (internal 
quotations omitted). Exemption 6 is to protect an individual's interest in avoiding disclosure of 
"personal matters." United States Dep 't of Justice v. Reporters Comm.for Freedom of the Press, 
489 U.S. 749, 762 (1989). 

Requesters recognize that courts have tended to interpret Exemption 6's use of the tenn "similar 
file" flexibly. See, e.g. United States Dep 't of State v. Washington Post Co., 456 U.S. at 600 
("[T]he phrase 'similar files' was to have a broad, rather than a narrow meaning"). However, as 
noted above, even within this "broad" application, the Supreme Court bas consistently required 
that to implicate Exemption 6, infonnation must be found in detailed Government records on an 
individual. Id. at 600-01 (holding that files containing the details of a passport application were 
similar files); see also, e.g. Dept. ofAir Force v. Rose, 425 U.S. 352, 355, 376-77 (1976) 
(holding that detailed case summaries of cadet disciplinary proceedings were files similar to 
personnel files); Dept. of State v. Ray, 502 U.S. at 173 (holding that detailed post-repatriation 
interviews with unsuccessful Haitian asylum seekers were similar files). 

Moreover, the Court of Appeals for the Ninth Circuit (in whose jurisdiction this case arises) bas 
ruled that even an expansive interpretation of the exemption must remain tethered to its plain 
language and that to qualify as a "similar file" a document must contain "infonnation similar to 
that found in a standard personnel file." Church of Scientology of California v. U.S. Dept. of the 
Army, 611 F.2d 738, 746 (9th Cir.1979). 

Similarly, D.C. Circuit recognizes that "Exemption 6 was developed to protect intimate details of 
personal and family life, not business judgments and relationships. Surely it was not intended to 
shield matters of such clear public concern as the names of those entering into contracts with the 
federal government." Sims v. CIA, 642 F.2d 562, 575 (D.C. Cir. 1980), appl after rmnd, 709 F.2d 
95 (D.C.Cir. 1983), aff'd in part, rev'd on other grounds, 471 U.S. 159 (1985). The intimate 
nature involves subjects such as "'marital status, legitimacy of children, identity of fathers of 
children, medical condition, welfare payments, alcoholic consumption, family fights, reputation, 
and so on' falls within the ambit of Exemption 6. By contrast . .. information connected with 
professional relationships does not qual~'fY for the exemption." Id. at 574 (emphasis added). 

The data sought in this request are clearly not from "personnel and medical files" and the 
question of whether the infonnation is "similar" to those categories of documents must be 
resolved in the negative. The infonnation sought in the stakeholder/landowner lists is merely a 
collection of names and addresses. This infonnation is in no way "private" or an "intimate detail[ 
] of personal and family life," thus it is not "similar" to the personnel or medical files expressly 
protected by Exemption 6. Certainly, nothing in the Pacific Connector/FERC correspondence 
regarding FOIA request number FOIA-2014-0017 could be construed to be personally private or 
intimate. 
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Consequently, as a threshold matter, nothing sought in this FOIA appeal2 meets the preliminary 
standard to invoke FOIA's Exemption 6; an issue that was completely ignored by FERC in its 
decision. For this reason alone, the withheld information must be released. 

However, even if FERC concludes that Exemption 6 applies, there are no privacy interests 
sufficient to outweigh the public interest inherent in release of the requested information. The 
question of whether disclosure of the records would constitute a clearly unwarranted invasion of 
personal privacy requires a balancing of the public's right to disclosure against the individual's 
right to privacy. Columbia Riverkeeper, 650 F.Supp.2d at 1125. 

2. Privacy Interest. 

First, it must be ascertained whether a protectable privacy interest exists that would be threatened 
by disclosure. Reporters Comm. for Free Press, 489 U.S. at 76. If a privacy interest is found to 
exist, the public interest in disclosure, if any, must be weighed against the privacy interest in 
nondisclosure. Id. In its April 21st 2014 letter, exempting the Requested ltem #I from 
disclosure, FERC does not refer to, nor appear to have used, the balancing process discussed 
above.3 

To understand this issue, it is necessary to identify the type of privacy interest involved. In this 
instance, it is privacy around the names and addresses of individuals already on a government 
and industry mailing list. In a case regarding a mailing list generated and used solely by a 
government agency, the Ninth Circuit found that the privacy interest of individuals already on 
the mailing list is minimal in light of the mailings already received by the individuals and the 
mailings already received by the individuals and the similar subject matter of the mailings likely 
to be received as a result of the disclosure. Or. Natural Desert Ass 'n v. Bibles, 83 F. 3d 1168 
(9th Cir. 2006) (reversed on other grounds). 

Recent case law directly on point supports the ful1, unredacted disclosure of the requested the 
stakeholder/landowner lists. In Columbia Riverkeeper v. FERC, the Oregon federal district court 
concluded that the names and addresses of landowners potentially affected by a proposed 
pipeline could not be withheld under the FOIA's Exemption 6. 650 F. Supp. 2d 1121 (D. Or. 
2009). In that case, FERC argued that the landowners had a privacy interest in non-disclosure, 
but the court concluded that disclosure did not implicate the landowners' privacy interest 
because they "took no action to get either on or off this list," and therefore the list did not reveal 
personal information. Id. at 1129. Further, the court agreed with the plaintiffs that disclosure of 
the list was in the public interest because disclosure would shed light on the FERC's activities. 
Id. at 1130. The court in Columbia Riverkeeper made it plain that Exemption 6 does not support 
withholding of information under FOIA requests in cases such as the instant request: 

2 Although FERC did not address any basis for withholding disclosure of Requested Items #2 - #6, it would be 
unreasonable to consider "private" the notice letters sought in Requested Item #4. Moreover, it must be beyond 
dispute that nothing in the scope of Requested Item #5 - documents providing or describing a legal basis or 
authority for FERC to communicate with Pacific Connector regarding Requesters' November 12, 20!3 FOJA 
request could be remotely construed to be similar to a personnel or medical file. 
3 In fact, FER C's April 21 ' 1 2014 letter does not even mention fillY privacy interest on the part of the listed 
stakeholders as justification for withholding the requested information; instead. FERC's April 21 •1 2014 letter only 
addresses the public interest in disclosure. 
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FERC has not carried its burden of proving the withheld materials are exempt 
from disclosure. The evidence does not support the existence of a "clearly 
unwarranted invasion of privacy" as that statutory term is interpreted in Supreme 
Court and Ninth Circuit jurisprudence. Nor has FERC carried its burden of 
proving that the information sought by plaintiffs would not shed light on FERC's 
performance of its statutory duties governing notice. 

Columbia Riverkeeper, 650 F. Supp. 2d at 1130. 

The three other key factors that the court found determinative in Columbia Riverkeeper apply 
equally to this case: l) First, the court made a factual finding that FERC routinely releases lists 
similar to those sought in this request. Id. at 1126-27 ("FERC has failed to provide any evidence 
of a reason for treating the Palomar landowner list differently from the Ruby, NorthemStar and 
Oregon LNG landowner lists."); 2) Second, FERC provides the landowner lists to private 
corporations. Here, FERC and Pacific Connector have routinely shared multiple versions of the 
landowner lists at issue, something the Columbia Riverkeeper court found probative as to a lack 
of privacy interest. Id. at 1129, and; 3) There is little risk of harm or embarrassment to the 
landowners. Id. C'FERC has not identified any harm to the landowners resulting from 
disclosure."). Id. All of these Columbia Riverkeeper findings are equally true here and support 
release of the requested information. 

Moreover, Requesters note that disclosure of the requested information would contribute to the 
public's understanding of the operations of FERC, and that Requesters need not demonstrate that 
FERC is failing to carry out its statutory obligations before the information is properly released. 
Instead, the "relevant public interest is the extent to which disclosure would contribute to the 
public's understanding of the activities and operations of the government." US. Dept. of Justice 
v. Reporters Committee for Freedom of the Press, 489 U.S. at 776. Here, Requesters have 
sought the requested information for the very purpose of determining whether FERC and other 
federal agencies are complying with the law, namely the public participation elements of the 
following statutes and their implementing regulations: the National Environmental Policy Act 
("NEPA"), 42 U.S.C. § 4321 et seq., 40 C.F.R. §§ 1500.2(d) (mandating that agencies 
"[e]ncourage and facilitate public involvement in decisions which affect the quality of the human 
environment."), 1506.6 (establishing particular public participation requirements); the Natural 
Gas Act of 1938 ("NGA"), 15 U.S.C. § 717F, 18 C.F.R. §§ 157.6(a)(5) ("Applications under 
section 7 of the Natural Gas Act must conform to the requirements of§§ 157.5 through 
157.14. "), 157 .6(d) (Landowner notification), .153.3 (incorporating landowner notification 
requirement of 157. 6( d) for natural gas export facility applications), 15 3 A (incorporating the 
procedures required by §§157.5, 157.6, 157.8, 157.9, 157.10, 157.11, and 157.12 for natural gas 
export facility applications), 380.9 (incorporating and implementing NEPA 's public participation 
regulations); the National Forest Management Act ("NFMA"), 16 U.S.C. §§ I604(d), (f)(4), 
(g)(3)(F)(iv), (m)(2), 36 C.F.R. § 219(4) (requirements for public participation) and; the Federal 
Land Policy and Management Act ("FLPMA"), 43 U.S.C. § l 739(e), 43 C.F.R. § 1610(2) 
(requirements for public participation). Requesters further intend to review FERC's enforcement 
of Pacific Connector's compliance with 18 C.F.R. §§ l 57.6(d) (Landowner notification), 
380.12(c)(l0) (requiring an application under the NGA to contain "the names and mailing 
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addresses of all affected landowners specified in § 157 .6( d) and certify that all affected 
landowners will be notified as required in§ l57.6(d)."). See, e.g., 40 C.F.R. § l506.5(a) ('•The 
agency shall independently evaluate the information submitted [by an applicant for use by an 
agency] and shall be responsible for its accuracy"). 

As the court in Columbia Riverkeeper explained, "the reasons the documents are sought under 
FOIA" does not inform whether an invasion of privacy is warranted. 650 F. Supp. 2d at 1129, 
n.2. Neither FOIA nor the Columbia Riverkeeper court's interpretation of Exemption 6 require 
the requestor to submit evidence of FERC's violations of federal law (e.g., failure to provide 
public notice where such notice is required by law). 

In its letter to Requesters indicating that it would only release a redacted copy of the stakeholder 
list, FERC stated that "it is well established that the names and personal home addresses of 
private landowners are protected from release under FOIA Exemption 6." In fact, the case law is 
split on this question, and as the United States District Court for the District of Columbia 
recently held, "the sum of these cases establish that where the requester has articulated a 
legitimate public interest in the information, courts have ordered disclosure of names and 
addresses, even if such information is associated with financial information, views held by the 
landowner, or would risk unwanted contact." Gilman v. U.S. Dep 't of Homeland Sec., CV 09-
0468 (BAH), 2014 WL 984309, *10 (D.D.C. Mar. 14, 2014) (releasing the names and addresses 
of private landowners in the right-of-way of the Mexico-Texas border fence); but see contra, 
Odland v. FERC, CV 13-141, 2014 WL 1244773 (D.D.C. 2014).4 Indeed, "when the disclosed 
information would "shed light on an agency's performance of its statutory duties or otherwise let 
citizens know what their government is up to, disclosure is appropriate, even if the Court has 
recognized a significant privacy interest. In other words, even when a significant privacy interest 
is at stake, Exemption 6 require[s] a balance tilted emphatically in favor of disclosure." Id. 
(internal quotations and citations omitted) (citing Dep 't of Def v. Fed. Labor Relations Auth., 
510 U.S. 487, 497 (1994); Stern v. F.B./., 737 F.2d 84, 91 (D.C. Cir. 1984); News-Press v. U.S. 
Dep't of Homeland Sec., 489 F.3d 1173, 1198 (11th Cir. 2007) ("The federal courts, including 
this one, have therefore generally concluded that an agency's burden under Exemption 6 of 
showing that disclosure 'would constitute a clearly unwarranted invasion of personal privacy' is 
an onerous one"). 

In the present case, the requested information is not associated with financial information or the 
personal views on the proposed project, and there is no risk of unwanted contact, which places 
this request squarely within the case law compelling disclosure. id.; see also, Columbia 
Riverkeeper, 650 F.Supp.2d at 1126-1130. 

To be clear, Requesters inform you that they intend to compare the various iterations of the 
stakeholder/landowner lists against each other as well as the path of the proposed pipeline to 
evaluate the accuracy of the information used by FERC to discharge its legal obligations to 
ensure the accuracy of information provided in support of a natural gas export facility and to 
enforce the public's right to fully participate in the siting and permitting review for the Jordan 
Cove/Pacific Connector project. The Columbia Riverkeeper court found this type of public 

4 Odland's inapplicability is discussed below. 
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oversight - "double-check[ing]" - supported the public's access to stakeholder/landowner 
lists. Id. at 1130-31. 

We note that ensuring the accuracy of the affected stakeholder/landowner list is not a simple 
task. This is made clear by the need for Pacific Connector to provide FERC with "several 
updates" in an attempt to correct the lists. Indeed, FER C's own regulations recognize the 
difficulty inherent in the compiling of an accurate affected stakeholder/landowner list by 
requiring that "[w)ithin 30 days of the date the application [is] filed, applicant shall file an 
updated list of affected landowners, including information concerning notices that were returned 
as undeliverable." 18 C.F.R. §§ 157.6(d)(5). Accordingly, facilitating the public's oversight of 
FERC's ability to ensure the most accurate public notification process- and the associated 
enhancement of the public's participation - in the Jordan Cove/Pacific Connector project will 
foster the congressional intent underlying FOIA. 

In the instant case, the mailing list at issue has been used by FERC and Pacific Connector, a 
private corporation, for sending out infonnation to the affected landowners and stakeholders 
about the Pacific Connector project. That a private corporation is already contacting the parties 
named on the list, with or without a request from the recipient to be on or deleted from such a 
list, demonstrates that the named individuals have no privacy interest regarding their identifying 
information contained on the list. Columbia Riverkeeper, 650 F. Supp. 2d at 1127-1130 
(concluding that because "the landowners took no action to get either on or off this list. .. [and] 
their presences on the list was involuntary ... ," there was no privacy interest implicated by 
disclosure). 

Relatedly, the information contained in the stakeholder/landowner lists can already be derived 
via resources in the public domain. For example, it is a simple if time consuming matter to 
use information from the Jordan Cove pipeline map to locate the route and the affected property 
via online resources. E.g., httn:/lwww .onnap.net/index.cfm?opt=maplist. That lot information 
can then be checked against county tax lot records to identify the name and addresses of the 
relevant property owners. See, e.g., for Coos County Oregon: http://www.co.coos.or.us/
Departments/Asscssors/ AccountSearch.aspx. 

For these reasons, the requested infonnation is already in the public domain and there is 
therefore no privacy interest reasonably attached to it. When there is no expectation of privacy, 
there can be no unwarranted invasion of personal privacy under Exemption 6. It is axiomatic 
that "there is no liability for giving publicity to facts about [a person's] life that are matters of 
public record .... On the other hand, if the record is one not open to public inspection, as in the 
case of income tax returns, it is not public and there is an invasion of privacy when it is made 
so." RESTATEMENT (SECOND) OF TORTS§ 652D, pp. 385-386 (1977). 

In sum, FERC has not set forth convincing reasons for assigning a strong privacy interest to the 
names and addresses of individuals already on a mailing list used by FERC and Pacific 
Connector. 
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3. Public Interest. 

The only relevant public interest in the FOIA balancing analysis is the extent to which disclosure 
of the information sought would "shed light on an agency's performance of its statutory duties' 
or otherwise let citizens know what their government is up to." Bibles v. Or. Natural Desert 
Ass 'n, 519 U.S. 355, 355-56 (1997) (quoting Department of Justice v. Reporters Comm.for 
Freedom of Press, 489 U.S. 749, 773 (1989)). In this case, Requesters are seeking the requested 
information to evaluate the accuracy of the information used by FERC and its contractors to 
discharge its legal obligations to ensure the accuracy of information provided in support of a 
natural gas export facility and pipeline, and to enforce the public's right to fully participate in the 
siting and permitting review for the Jordan Cove/Pacific Connector project. 

The Ninth Circuit has affirmed that "there is a significant public interest in knowing with whom 
the government has chosen to communicate." Or. Natural Desert Ass 'n v. Bibles, 83 F.3d at 
1171. The mailing list that Requesters seek provides precisely this type of information: allowing 
the public to see the list that FERC and the Applicant rely on for its communications with 
"stakeholders" about this project. Disclosure of the mailing list in its entirety furthers the public 
interest by providing oversight of FERC's process, ensuring no stakeholders are left out, and 
ensuring no disparate communication with stakeholders. 

For example, disclosing the names and addresses on the list will help the public understand the 
route of the Pacific Connector pipeline, including the public - and private - resources that are 
involved with the project. Without route and land ownership information, the public cannot fully 
understand the pros and cons of the Pacific Connector pipeline. See, e.g., Gilman v. U.S. Dep 't 
of Homeland Sec., CV 09-0468 (BAH), 2014 WL 984309, *8 (revealing the identities of 
landowners along path of a border wall's planned construction route may shed light on, inter 
alia, the impacts on local communities, and thus agency's implementation of its legal authority). 
Similarly, disclosing the stakeholder list will allow the public to "double check" whether and 
how FERC - and its contractors is engaging the public in the development and environmental 
review of the project, by allowing Requesters to seek information from those on the stakeholder 
list about how they were or were not contacted by FERC and its contractors. Id. at * 7 
(noting that the public benefit under FOIA can be "significant'' because when requested 
information can "be used derivatively in order to 'shed light on government conduct" on "a topic 
of considerable public interest'"). Indeed, as Requesters include individuals who are themselves 
private landowners within the pipeline right-of-way, and thus should be on the stakeholder list, 
unredacted disclosure of stakeholder names and addresses will allow Requesters to reach out to 
their neighbors, compare the nature and extent of contact with FERC and its contractors, and 
provide additional information that may not have been provided by project proponents. 

In addition, based on Requesters' experience to date with FERC and the project's proponents, it 
is possible - indeed, likely that some landowners are being unduly and unlawfully pressured by 
Jordan Cove/Pacific Connector to grant access to their property for natural resource surveys and 
to consider offers of payment under the threat of eminent domain, when in fact the law does not 
require landowners to grant access prior to FERC's issuance of Certificate of Public Necessity 
and Convenience and the issuance of numerous other local, state, and federal permits. Requesters 
believe that project proponents are leveraging their exclusive access to the stakeholder list to 
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unfairly target and threaten private landowners, and seek to level the playing field by providing 
access to unbiased information about the rights of private landowners and the public process 
currently widerway to assess the ecological and socioeconomic impacts of the proposed project. 
Gilman, 2014 WL 984309, at* 8 (holding that "there is great public benefit" in the public 
release of information regarding "the practices of private contractors" working with an agency 
that may have disparate impact on communities along a projects route). 

In its April 21st 2014 denial letter to Requesters, FERC only makes bare assertions as to the 
public interest weighing against disclosure. The letter states: 

As noted in a recent decision in Odland v. FERC, CV 13-141, 20 l 4 WL l 244 773 
(D.D.C. 2014), Columbia Riverkeeper was not applicable because there was ample 
evidence of notice in the record. Id. The Plaintiffs, like in Columbia Riverkeeper and 
here in your request, argued that they needed the entire lists to verify that notice was 
received. Id. The court, however, stated that FERC's duty is to send notice and that 
"whether notice was received is irrelevant to FERC's conduct and thus is not a matter of 
public interest.' Id. at * l I. The court concluded that revealing the names and addresses 
of landowners would not 'reveal anything about the workings ofFERC' and therefore 
concluded there was no public interest in disclosure. Id. 

FERC overplays its hand in citing to Odland, which is factually distinguishable from the present 
FOIA request. In Odland, the court explained that Columbia Riverkeeper was inapplicable 
because: 

The record already contains ample public document[ation] showing that FERC and 
Millennium provided notice of the project through local newspapers, open house 
meetings, and mailings" and through the distribution of ''brochures and fliers." Pis. 
Surreply at 19-20. Instead, Plaintiffs contend that they need landowner names to 
determine whether "FERC's notification procedures were effective." Id. In other words, 
Plaintiffs do not seek the landowner names and addresses in order to "shed light" on 
whether FERC sent notice; instead, Plaintiffs seek to determine whether notice was 
received. Whether notice was received is irrelevant to FERC's conduct and thus is not a 
matter of public interest. Because Plaintiffs have not shown that releasing the 
landowners' names and addresses would reveal anything about the workings of FERC, 
there is no public interest in disclosure. 

Odland, 2014 WL 1244773, *11 (D.D.C. Mar. 27, 2014). Here, FERC has not demonstrated that 
there is "ample public documentation" in the record showing how FERC and Jordan 
Cove/Pacific Connector have provided notice to potentially affected landowners, nor are 
Requesters seeking the requested information to determine whether "FERC's notification 
procedures were effective." Instead, as described above, Requesters are seeking the requested 
information to evaluate the accuracy of the information used by FERC and its contractors to 
discharge its legal obligations to ensure the accuracy of information provided in support of a 
natural gas export facility and pipeline, and to enforce the public's right to fully participate in the 
siting and permitting review for the Jordan Cove/Pacific Connector project. The Columbia 
Riverkeeper court, and others such as the Gilman court, found this type of public oversight -
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"double-check[ing]" - supported the public's access to stakeholder/landowner lists. Columbia 
Riverkeeper at 1130-31; Gilman, 2014 WL 984309 at *6. 

Requesters note that disclosure of the requested information would contribute to the public's 
understanding of the operations of FERC, and that Requesters need not demonstrate that FERC 
is failing to carry out its statutory obligations before the information is properly released. 
Instead, the "relevant public interest is the extent to which disclosure would contribute to the 
public's understanding of the activities and operations of the government." US. Dept. of Justice 
v. Reporters Committee for Freedom of the Press, 489 U.S. at 776. Here, Requesters are 
submitting this information request for the very purpose of determining whether, and how, FERC 
is complying with numerous environmental and other laws. That said, as the court in Columbia 
Riverkeeper explained, "the reasons the documents are sought under FOIA" does not inform 
whether an invasion of privacy is warranted. 650 F. Supp. 2d at 1129, n.2. Neither FOIA nor 
the Columbia Riverkeeper court's interpretation of Exemption 6 require the requestor to submit 
evidence of FERC's violations of federal law (i.e., failure to provide public notice where notice 
is required by law). It is enough to show that release of the information will illuminate the 
operations or activities of a federal agency. 

4. Balancing. 

The Freedom of Information Act embodies a strong policy of disclosure and places a duty to 
disclose on federal agencies. As noted by the Supreme Court, "disclosure, not secrecy, is the 
dominant objective of the Act." Rose, 425 U.S. at 361. Exemption 6 protects only against 
disclosure which amounts to a "clearly unwarranted invasion of personal privacy" which 
connotes a strong presumption in favor of disclosure. Local 598, 841 F.2d at !463. 

To deny a request under Exemption 6, then, FERC must determine that Requesters' request 
would cause a clearly unwarranted invasion of personal privacy. As discussed above, the 
personal privacy interest affected by this disclosure is low, as the "personal" information is of a 
type already in the public sphere, has been released in the past (including when the proposed 
project was an import facility), and all individuals affected already allegedly receive mailings 
from FERC and Pacific Connector. Indeed, it is more than a bit ironic that FERC is denying 
Requesters the same list that is used by the private companies who are proposing to build the 
pipeline. Again, if access to the stakeholder mailing list would truly create an "invasion of 
personal privacy," then this invasion has already been affected by Pacific Connector. The 
privacy interests at stake in this instance are thus minimal, and FERC has not made even a 
perfunctory attempt to demonstrate that disclosure of the requested information would result in a 
~unwarranted invasion of personal privacy. 

"The legislative history is clear that Exemption 6 was directed at threats to privacy interests more 
palpable than mere possibilities." Rose, 425 U.S. at 381 n. 19 (emphasis added). An agency must 
show that disclosure "would constitute," as opposed to "could reasonably be expected to 
constitute" a "clearly unwarranted," as opposed to simply "unwarranted," invasion of personal 
privacy. United States Dep 't of Justice v. Reporters Comm.for Freedom of Press, 489 U.S. at 
756 (comparing enhanced withholding standard under Exemption 6 to lower threshold allowed 
by Exemption 7(C) (law enforcement/personal privacy), emphasis added). "The phrase 'clearly 
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unwarranted invasion of personal privacy' enunciates a policy that will involve a balancing of 
interests between the protection of an individual's private affairs from unnecessary public 
scrutiny, and the preservation of the public's right to governmental information." Rose, 425 U.S. 
at 372, quoting S.Rep. at 9 (emphasis added). The phrase "clearly unwarranted" is the major 
restraining feature of Exemption 6 which controls the ability of an agency to withhold 
information. Rose, 425 U.S. at 378-79 & n. 16. Congress retained this language despite strong 
pressure from the executive branch to relax the "heavy burden" it imposes on agencies seeking to 
apply the exemption. Id. As the Rose court explained, "the terms objected to were nevertheless 
retained, as a 'proper balance," to keep the scope of the exemption ... within bounds." Id. at n. 16 
(internal citations omitted). 

The case law is uniform that the phrase "clearly unwarranted" in Exemption 6 "instructs the 
court to tilt the balance in favor of disclosure." See, e.g., Getman v. NLRB., 450 F.2d 670,674 
(D.C. Cir. 1971) (Exemption 6 does not bar disclosure of names and addresses of employees 
eligible to vote in union representation elections because it would not reveal "intimate details" of 
a "highly personal" nature); Van Bourg, Allen, Weinburg & Roger v. NLRB, 728 F.2d 1270, 1274 
(9th Cir. 1984) (same). As the Rose court concluded, in the Act generally, and particularly under 
Exemption (6), there is a strong presumption in favor of disclosure, and that "strong presumption 
in favor of disclosure places the burden on the agency to justify the withholding of any requested 
documents." Rose, 425 U.S. at 36 l; see also News-Press v. U.S. Dep 't of Homeland Sec., 489 
F.3d at 1198 ("The federal courts, including this one, have therefore generally concluded that an 
agency's burden under Exemption 6 of showing that disclosure 'would constitute a clearly 
unwarranted invasion of personal privacy' is an onerous one"). 

Even if there may exist some small invasion of privacy, the court must balance that invasion 
versus the public interest. "The public interest to be weighed against the privacy interest in this 
balancing test is the extent to which disclosure would serve the 'core purposes of the FOIA by 
contribut[ing] significantly to public understanding of the operations or activities of the 
government. Gilman, 2014 WL 984309 at *7 (internal citations omitted). In Gilman, the DC 
District Court explained in an analogous context that disclosure of a list of landowners was 
appropriate, and that the federal government had failed "to consider the extent to which the 
release of the landowners' names in the aggregate will further public understanding." Id. After 
reviewing applicable Supreme Court and other authority, the court concluded that 

A survey of these cases shows that, on balance, when the disclosed information would 
"'she[ d] light on an agency's performance of its statutory duties' or otherwise let citizens 
know 'what their government is up to,'" Dep 't of Def. 510 U.S. at 497, 114 S.Ct. 1006 
(citations omitted), disclosure is appropriate, even if the Court has recognized a signifi
cant privacy interest. In other words, even when a significant privacy interest is at stake, 
Exemption 6 "require[s] a balance tilted emphatically in favor of disclosure." Stern, 737 
F.2d at 91; see also News-Press v. U.S. Dep't of Homeland Sec., 489 F.3d 1173, 1198 
(11th Cir. 2007) ("The federal courts, including this one, have therefore generally con
cluded that an agency's burden under Exemption 6 of showing that disclosure 'would 
constitute a clearly unwarranted invasion of personal privacy' is an onerous one"). 
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In considering disclosure of names and addresses of private citizens when such infor
mation is associated with citizens' financial information, such as receipt of government 
benefits, or the value of property and acreage, courts have scrutinized the precise public 
interest in the information. Upon articulation by a requester of a legitimate public interest 
in disclosure of names and addresses, courts have required disclosure. 

Gilman, 2014 WL 984309 at *8 ("The sum of these cases establish that where the requester has 
articulated a legitimate public interest in the information, courts have ordered disclosure of 
names and addresses, even if such information is associated with financial information, views 
held by the landowner, or would risk unwanted contact," id. at* 10). 

Because the Act and case law counsel disclosure, there is significant public interest in accessing 
the list to provide oversight as to whom and how FERC is communicating with and considers 
stakeholders in this process. Even if the disclosure did result in a small "invasion of privacy," 
this would not be clearly unwarranted because it would result in the realization of the public 
interest of FO IA: public oversight of federal agencies. 

III. Conclusion. 

Because FERC has provided no argument to the contrary, and simply applied Exemption 6 with 
no analysis or balancing, FERC's redaction of the requested information is untenable. We 
request that FERC immediately disclose the requested "updated stakeholder list" to Requesters 
without redaction. Moreover, because FERC has utterly failed to address disclosure of 
Requested Items #2 #6, that information must be disclosed as well. 

Sincerely, 

Susan Jane M. Brown, Staff Attorney 
Western Environmental Law Center 
Ph: 503-914-1323 
Cell: 503-680-5513 
brown(a)westemlaw .org 
www.westemlaw.org 
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Ronald S. Rosenfeld, M.D. 

March 28, 2014 

David L. Morenoff 
Acting General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

RE: Freedom of Information Act Appeal: 

Dear Attorney Morenoff: 

FOIA No. FY1445 

By letter dated 27 March 2014, Accession No. 20140130-5363 was released to me in a partially 
redacted fo1T11, with Downeast counsel claiming that part of the filing consists of proprietary trade secret 
and confidential commercial information developed by CH.JV, and that disclosure of this information 
would cause substantial harm to the competitive position of CH.JV. 

After examining the released portion of that filing, I believe there is still considerable information that 
does not deserve redaction. 

In addition to the many redactions in the released document, all of the appendices were redacted. l 
have listed below a few of the particulars which suggest to me that a substantial portion of the 
redactions are not warranted. 

• Appendix F is said to contain drawings of trestle and platform elevation and tank elevations. These 
structures will be clearly visible to the public, and redaction makes no sense. 

• Appendix G is said to contain a copy of the facility plot plan. This is information that has been 
previously released. It is difficult to understand how release of an updated plan would cause 
substantial harm to the competitive position of CHW. 

• In the released document. info1T11ation about the Vapor Fence Specification, Inspection and 
Maintenance has been redacted. Again, this is important info1T11ation which the public has a right 
to see, in order to independently assess whether this important component of the project is 
feasible, and what the impact will be on the surrounding communities. These vapor fences are an 
integral part of the project, and we have a right to ensure before a permit is granted, that, if the 
project is built, these will be properly maintained. 

• In the unredacted portion of the released document, there is a statement that Downeast modeled 
worst case "horizontal releases". Since trajectories are at a maximum range with a release angle 
of 45°, it is not clear from the unredacted data why a horizontal release pattern was chosen. nor is 
it clear why release of the logic and data concerning this choice would be harmful to the 
competitive position of CHIV. 

I therefore request that an independent evaluation be made by persons not connected with CH.fV or 
Downeast LNG, in order to assure that onlv infonnation which would clearly "cause substantial harm 
to the competitive position of CH.fV" is redacted. 
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DOWNEAST DOT PHMSA DATA REQUEST 

1. Based on the P&ID it does not appear that the design spill table provided included all 
components requested. The components to be included are those listed on the FERC 
failure rate table, i.e .. pipe, valve, gasket, expansion joint. truck transfer arm and hose, 
ship transfer arm, process vessels. heat exchangers, etc.· Provide a complete tabulations 
for the project in either Excel (*.XL*) or character/comma separated values (*.CSV) 
format of all LNG plant components, including all piping (2-inches or greater in 
diameter), equipment, and containers for hazardous and flammable fluids. Include all 
relevant design spill information, including supportive il~formation, such as Hazard 
Modeling Report, PFDs. H&MBs, P&!Ds, plot plans, unit plot plans, elevation drawings, 
tank drawings, pump curves, etc. The tables should include: 

a. Line segment or component number to identifY potential design spill; 
b. Hazardous and flammable fluid service (LNG. NG, propane. ethane, MR, NGL, 

condensate, hydrogen sulfide. etc.}; 
c. Unit plot plan drawing number reference(s) for each component; 
d. Beginning point location (e.g .. exchanger out.flange); 
e. Ending point location (e.g., pump suction nozzle); 
j P&ID drawing number reference(s)for each component; 
g. Piping line designation or equipment tag number on P&ID: 
h. Pipe diameter or pipe size, volume of container, or size of equipment; 
i. Length o.f piping (meters); or number of components (each); 
j. Failure Type or mode based on the Failure Rate Table; 
k. Corresponding Nominal Failure Rates per meter or unit based on the Failure 

Rate Table; 
l. Calculated Failure Rate based on length or number of units and failure rates per 

meter or unit listed in the Failure Rate Table; 
m. Failure Rate Comparison of calculated failure rate to the threshold failure rate 

criterion o.f 3xl 0-5 failures per year; 
n. Process or storage conditions (e.g., fluid phase (liquid or vapor): pressure (psig); 

temperature (°F);jlow rate, (lb/hr); composition ofmixed refrigerants); and 
o. Calculated design spill.flow rate based on failure modes listed in the Failure Rate 

Table. 

Downcast Response: 

The Piping and Equipment Database that was filed with DOT/FERC on September 27, 
2013 included the following methodology: 



J 
Information withheld pursuant to FOIA Exemption 4. 

• All liquid process piping was included in the spreadsheet using the failures described in 
the Failure Rate Table. Liquid lines were identified as the largest total vapor mass flow 
rate for spills and Bounding Scenarios, 

• 

• All ship transfer arms for LNG carrier loading at the dock were included m the 
s readsheet usin the failures described in the Failure Rate Table . 

• 

I 

• All liquid process valves were included in the s readsheet usin 
the Failure Rate Table. 

• The Project includes no expansion joints. 

• The Project includes no LNG trucking or associated arms/hoses. 

• Failures of askets for LNG service were included in the database 

• All liquid process vessels were included in the s readsheet usin 
in the Failure Rate Table. 
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Information withheld pursuant to FOIA Exemption 4 . 

• 

The following documentation is included: 

• The updated Piping and Equipment Inventory Database is included in Appendix A to 
this response. 

• A copy of the facility Process Flow Diagrams (PFDs) are included in Appendix B to 
this response. 

• A copy of the facility Heat and Material Balances (H&MBs) are included in Appendix 
C to this response. 

• A copy of the facility Process and Instrumentation Diagrams (P&IDs) are included in 
Appendix D to this response. 

• A copy of the vendor information for the LP pumps, HP pumps, and vaporizers are 
included in Appendix E to this response . 

• 

• A copy of the facility plot plan is included in Appendix G to this response. 

Previous Vapor Dispersion Modeling Reports: 

Since the project was originally filed in 2007, vapor dispersion results have been 
presented to FERC in multiple iterations. The following list provides a discussion of the 
modeling performed by Downcast LNG which included the Bounding Scenarios 
previously modeled by Downeast: Thermal Radiation and Vapor Dispersion Calculations 
for Downeast LNG, Exponent Vapor Dispersion Exclusion Analysis and CH- IV 
Assumptions Report, Downeast LNG Answers to Information Requests, and 
Supplemental DEIS Response and Vapor Dispersion Modeling Assumptions for the 
Marine Unloading Line. These reports are described further below: 
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· Downeast LNG - Answers to Information Requests - filed with FERC on November 13, 
2012 (20121113-5487) 

On September 11, 2012, FERC requested Downeast to perform additional FLACS 
modeling runs. The response detailed the results of the additional runs requested by 
FERC and demonstrated that all vapor dispersion releases met the siting requirements of 
49 CFR Part 193. 

Supplemental DEIS Response and Vapor Dispersion Modeling Assumptions for the 
Marine Unloading Line - filed with FERC on May 20, 2013 (20130523-5131} 

In the Supplemental DEIS, FERC staff conservatively assumed that the results from a 
release located at the dock would have the same results as a release located anywhere 
along the unloading line which did not include any site specific geometries. As the 113 
diameter release was the largest liquid spill and provided the highest vapor mass flow 
rate, this single spill scenario satisfied the requirements for both conveyance and jetting 
and flashing. The report demonstrated that the worst-case 1/3 diameter release, which 
could occur anywhere along the transfer line met the siting requirements of 49 CFR Part 
193. 
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2. The design spill table provided assumes a time-in-use percentage (){less than 100% for 
many qf the components. Provide a revised design spill table that assumes a time-in-use 
percentage of 100% for all components. The time-in-use percentage shall be 100% for 
each component unless documentation is provided with details indicating the component 
is isolated, instrumented, maintained, purged, etc., when not in use. The operator's 
operating and maintenance procedures shall address components utilizing a time-of-use 
percentage less than 100%. Documentation of time-in-use percentage will be subject to 
annual inspections reports required by PHMSA. 

Downeast Response: 

For all components in the Piping and Equipment Database, the maximum allowable time of 
use was conservatively assumed to be 100%. This is reflected in the Piping and Equipment 
Database included in Appendix A to this response. 



4. Has pump run-out been considered and/or included in the analysis of single accidental 
leakage sources? 

Downeast Response: 

Pump run-out occurs when there is a large bore rupture of piping (i.e. guillotine failure) 
and the pump cannot maintain flow at operating conditions. This large bore rupture will 
cause the system to rapidly depressurize as the pump operates on its pump curve towards 
run-out conditions at a lower than operating pressure. 

When there is a smaller rupture of piping and there is sufficient flow and back pressure in 
the system to sustain flow, the system will not completely depressurize and may maintain 
operating conditions - pump run-out will not occur. Leaks from small ruptures will be 
governed by the orifice equation which defines the amount of a substance that can fit 
through a given hole size at a given pressure. 

Table 1 details the hole sizes required by the current Piping and Equipment Inventory 
Database as compared to the hole sizes previously modeled by Downeast: 

Table 1 Design Spill Comparison 

Plant Location Greatest Current Hole Size Hole Size Previously Modeled 
(Per Piping and Inventory by Downeast LNG I FERC 

Database) SDEIS 

Process Area 
6" Diameter Release 6" Diameter Release 

Vaporizer Area 
2" Diameter Release 3" Diameter Release 

Transfer Area 
12" Diameter Release 12" Diameter Release 

Table 2 illustrates the available process flow rates, the design spills associated with the 
current guidance for detennining hole sizes detailed in the Piping and Equipment 
Inventory Database, and the design spills previously modeled by Downeast. 

Table 2 Design Spill Comparison 

Plant Location Available Design Spill Flow Rate Design Spill 
Process Flow per Piping and Previously Modeled by 

Rate (lb/hr) Equipment Database Downeast (lb/hr) 
(lb/hr) 

Process Area 

(6" break of 110,327 lb/hr 110,327 lb/hr 1,715,108 lb/hr 

recirculation line) 
(216.1 kg/s) 



Plant Location Available 

I 
Design Spill Flow Rate Design Spill 

Process Flow per Piping and Previously Modeled by 
Rate (lb/hr) Equipment Database Downeast (lb/hr) 

(lb/hr) 

Vaporizer Area 

(2" hole in HP 1,210,026 lb/hr 116,963 lb/hr 306,354 lb/hr 

sendout piping) 
(38.6 kg/s) 

Transfer Area 

(12" hole in 13,620,696 lb/hr 6,850,000 lb/hr 6,850,000 lb/hr 

unloading line) 
(863 kg/s) 

As shown in Table 2 above, the design spills modeled by Downeast are equal or 
significantly larger than the design spills required under the current criteria. The design 
spill previously modeled in the process area is 15.5 times larger than the current design 
spilJ requirement and the design spill modeled in the vaporizer area is 2.6 times larger 
than the current design spill requirement. 

Therefore, pump run-out conditions have been considered but not included in the 
calculations because (a) the pumps are able to sustain flow at the current hole sizes and 
therefore the lines would not depressurize leading to pump run-out and (b) the design 
spills previously modeled by Downeast are equal or significantly greater than the current 
design spills based on the current guidance. 



5. Provide a response to the FERC conditions in the Supplemental DEIS reflecting a revised 
lmpoundment Basin design which has the capacity to accommodate the maximum pump 
run-out.flow. 

Downeast Response: 

As stated in the March 2013 FERC Supplemental DEIS for the Process Area 
Impoundment Basin: 

"The Process Area lmpoundment Basin would serve the curbed area around the LNG 
storage tanks and the in-tank pumps. In this area, the greatest flow capacity from a 
single transfer pipe would be from the in-tank pump withdrawal header. Although each 
tank has space for three pumps, Downeast proposes to install only two pumps in this 
application, leaving the third pump column for future expansion. After the 2009 draft 
EIS was issued, Downeast revised the Process Area lmpoundment Basin to have 
dimensions of 24-feet-wide by 24-feet-long by 22-feet-deep. The sump would have a 
volume of 94, 793 gallons to contain a header spill with the mm in-tank pumps running 
[(4,600 gpm rated flow) x (2 in-tank pumps) x (10 minutes) = 92,000 gallons]. The 
Process Area lmpoundment Basin would also be able to contain the 8,300 gallon HP 
Pump Drum, which is largest process vessel serving the impoundment. However, using 
the pump rated flow neglects the potential maximum pump run-out flow rate qf the in
tank pumps, which would produce a volume of 115,000 gallons [(5,750 gpm maximum 
flow) x (2 in-tank pump~) x (10 minutes)}. As shown in table 4.12.5-1, the impoundment 
would need to be increased by more than 20,200 gallons to capture the full sizing spill, 
which could have an impact on the.facility siting analysis. " 

Downeast will revise the Process Area Impoundment Basin to have dimensions of 24 feet 
wide by 24 feet long by 27 feet deep. These revised dimensions will provide a capacity 
of approximately 116,33 7 gallons which will be able to contain a volume of 1 15,000 
gallons from the potential maximum pump run-out Dow rate of the in-tank pumps. 

As stated in the FERC Supplemental DEIS for the Vaporizer Area Impoundment Basin: 

"The Vaporizer Area lmpoundment Basin would be located to the west of the vaporizers 
and would serve all four of the SC Vs. After the 2009 draft EIS was issued, Downeast 
revised the Vaporizer Area lmpoundment Basin to have dimensions of 20-feet-wide by 
20-feet-long by 22-:feet-deep. The sump would have a volume of 65,828 gallons. There 
would be no process vessels which would drain to the Vaporizer Area lmpoundment 
Basin. As stated above, we recommend the use of the greatest.flow capacity from a single 
transfer pipe for I 0 minutes for sizing impoundments. In this case, this would be the 
failure of the 16-inch-diameter vaporizer inlet line using the pump run-out flow rate and 
all four proposed pumps (including the backup pump that would be installed). This 
sizing spill yields a volume of 75,040 gallons [(1,876 gpm maximum pump run-out.flow 



rate) x (4 high-pressure pumps) x (I 0 minutes)]. As shown in table 4.12.5-1, the 
impoundment would need to be increased by more than 9.200 gallons to capture the full 
sizing spill, which could have an impact on the facility siting analysis. " 

Downeast will revise the Vaporizer Area Impoundment Basin to have dimensions of 20 
feet wide by 20 feet long by 26 feet deep. These revised dimensions will provide a 
capacity of approximately 77,797 gallons which will be able to contain a volume of 
75,040 gallons from the potential maximum pump run-out flow rate from all four 
proposed high pressure sendout pumps. 

Downeast notes that these revised impoundment basin dimensions will not change the 
LNGFIRE3 thermal radiation calculations described in the Supplemental DEIS as the 
length and width of the impoundment basins remain the same. 



Accepted: 
FOIA-2014-45 

February 10, 2014 
Track 1 

Fee waiver requested -FERCMAIL 
_ EXPEDITED TREATMENT RESPONSE DATE: February 20, 2014 

ron@rosenfeldonline.com - Electr"1.1B:f:leTA''R"~fW"finMarch 11, 2014 

Webform@ferc.gov <webform@ferc.goV> 
To: sterling.poteat@ferc.gov, foia-ceii@ferc.gov 

Title: 
First Name: Ronald 
Last Name: Rosenfeld 
Organization: Individual 

street Address: '111111'• 
Street Address2: I 
City:
State-
Zip Code:•• 
Phone:••••• 
Fax: 
Email: 
Request Type: FOIA 
Your Request: Recei-.e the material in electronic form (if possible) 

Mon, Feb 10, 2014 at 7:36 AM 

Reasonably describe the records you are seeking: elibrary accession no. 20140130-5363 "Supplemental 
Information of Downeast LNG, Inc. under Docket Nos. CP07-52 et al" This filer has claimed that the entire 
contents of this document are considered "commercially-sensiti-.e, business confidential and proprietary 
information." Howe-.er, by not releasing information concerning the spills and calculations, the public is depri\ed 
of the ability to independently -.erify the safety of this facility. Please release those parts of the document that are 
NOT clearly commercially sensiti-.e. 
Intake Method: Web 
Requested Delivery Method: Electronic Copy 
Reason for Expedited: An urgency to inform the public concerning actual or alleged Federal go-.emment activity 
(this option available only for requesters primarily engaged in disseminating information) 
Submitter Expedited Justification: The time frame of FERC's review of this application is unknown. But it is 
mandatory that the public be afforded an opportunity to comment BEFORE this review is complete, so that 
FERC, and the public ha-.e the benefit of this review. 
I certify that the above statement(s) concerning expediting processing are true and correct to the best 
of my knowledge and belief: Yes 
Payment of Fees: Request Fee Wai-.er 
Fee Waiver Justification: Public disclosure of, and review of, the safety parameters of this project is clearly in 
the public interest, and generally required by law. The abuse of the confidential classification by the project 
proponent should not be a reason for FERC to impose fees on the public. 
Date Received: 02-10-2014 07:36:47 AM EDT 



E-LIBRARV INDEX SHEET- FOIA-2014-45 

Submittal 01/30/2014 CP0?-53-000 
20140130-5363 01/30/2014 CP0?-52-000 

Document Components 

Supplemental 
Information of 

Downeast LNG. Inc. 
under Docket Nos. 

CP07-52 et al. 
Availability: Privileged 

Applicant 
Correspondence I 

Supplem en ta I/ Additional 
Information 



Federal Energy Regulatory Commission 
Washington, D.C. 20426 

MAR 2 7 201~ 
Re: FOIA No. FY14-45 

ELECTRONIC AND REGULAR MAIL 
Mr. Ronald Rosenfeld 

Dear Mr. Rosenfeld: 

This letter responds to your request dated February 10, 2014, filed pursuant to the 
Freedom of lnfonnation Act (FOIA), 5 U.S.C. § 552 (2013) and the Federal Energy 
Regulatory Commission's (Commission or FERC) regulations, specifically 18 C.F.R. 
§ 388.108 (2013). Specifically, you requested a copy of Accession No. 20140130-5363, 
Supplemental Infonnation ofDowneast LNG, Inc. (Downcast) related to the Pipeline and 
Hazardous Materials Safety Administration's (PHMSA) determination regarding the 
design spill criteria acceptable for the Downcast LNG Project under Docket Nos. CP07-
52 et al. 

Pursuant to 18 C.F.R. 388.l 12(d), the Commission afforded Downeast an 
opportunity to comment on the possible release of the non-public infonnation that you 
requested. By letter dated February 21, 2014, Counsel for Downcast raised specific 
objections to the release of portions of the requested material. Downcast asserted that 
part of the filing consists of proprietary trade secret and confidential commercial 
information developed by CH•IV International, LLC (CH•IV) that is protected from 
disclosure under FOIA Exemption 4. 5 U.S.C. § 552(b)(4). Downeast stated that 
disclosure of this infonnation would cause substantial harm to the competitive position of 
CH•IV, who developed the data on behalf of Downeast. Downeast also suggested that 
certain portions be released with redactions. 

After carefully reviewing your request and the response thereto, I have determined 
to release the requested document in redacted form with confidential commercial 
infonnation redacted pursuant to FOIA Exemption 4. To qualify for FOIA Exemption 4 
protection, the infonnation must be (1) commercial or financial, (2) obtained from a 

· person, and (3) privileged and confidential. Generally, to be "confidential" for purposes 
of FOIA Exemption 4, discJosure of the infonnation must either impair the government's 
ability to obtain similar infonnation in the future, or cause substantial harm to the 
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competitive position of the submitter of the infonnation. See National Parks & 
Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). 

Here, portions of the document are considered proprietary and contain confidential 
commercial information. The release of those portions of the document could cause 
substantial harm to the competitive position of CH•IV. Other portions of the responsive 
material, however, consist of information that otherwise exists in the public record 
including similar questions that the Commission has sent out on behalf of PHMSA. That 
information is not eligible for protection under FOIA Exemption 4 and is being released 
to you. 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's regulations, 
any appeal from this determination must be filed within 45 days of the date of this letter. 
The appeal must be in writing, addressed to David L. Morenoff, Acting General Counsel, 
Federal Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426, 
and clearly marked "Freedom of Infonnation Act Appeal." Please send a courtesy copy 
to Charles A. Beamon, Associate General Counsel, General and Administrative Law, at 
the same address. 

Enclosure 

cc: Tania Perez 
Attorney for Downeast LNG, Inc. 
Norton Rose Fulbright 
Fulbright & Jaworski L.L.P. 
666 Fifth A venue 31st Floor 
New York, New York 10103-3198 
tperez@fulbright.com 

Director 
Office of External Affairs 



Federal Energy Regulatory Commission 
Washington, D.C. 20426 

MAR 2 0 2tM 

ELECTRONIC AND REGULAR MAIL 
Tania Perez 
Attorney for Downeast LNG, Inc. 
Norton Rose Fulbright 
Fulbright & Jaworski L.L.P. 
666 Fifth Avenue 3 lst Floor 
New York, New York 10103-3198 
tperez@fulbright.com 

Dear Ms. Perez: 

Re: FOIA No. FY14-45 
Notice of Intent to Release 

Pursuant to the Federal Energy Regulatory Commission's (Commission or FERC) 
regulations, 18 C.F.R. § 388.112(e) (2013). you are hereby notified that the Commission 
is intending to release in part material requested by Mr. Ronald Rosenfeld pursuant to the 
Freedom ofinfonnation Act (FOIA), 5 U.S.C. § 552 (2012). SpecificaJiy, Mr. Rosenfled 
seeks a copy of Accession No. 20140130-5363, Supplemental Infonnation of Downcast 
LNG, Inc. {Downcast) related to the Pipeline and Hazardous ·Materials Safety 
Administration's (PHMSA) detennination regarding the design spill criteria acceptable 
for the Downcast LNG Project under Docket Nos. CP07-52 et al. 

On February 21, 2014, in response to a notice sent by the Commission pursuant to 
18 C.F.R. § 388.l 12(d), you raised specific objections, on behalf of Downeast to the 
release of portions of the requested material. You assert that part of the filing consists of 
proprietary trade secret and confidential commercial infonnation developed by CH•IV 
International, LLC (CH•IV) that is protected from disclosure under FOIA Exemption 4. 
5 U.S.C. § 552(b)(4). You state that disclosure of this infonnation would cause 
substantial harm to the competitive position of CH•IV, who developed the data on behalf 
ofDowneast. You also suggested that certain portions be released with redactions. 

Upon our review and in light of your response, we agree in part that portions of 
the requested document are exempt under FOIA Exemption 4. To qualify for FOIA 
Exemption 4 protection, the information must be (1) commercial or financial, (2) 
obtained from a person, and (3) privileged and confidential. Generally, to be 
"confidential" for purposes of FOIA Exemption 4, disclosure of the information must 
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either impair the government's ability to obtain similar information in the future, or cause 
substantial hann to the competitive position of the submitter of the information. See 
National Parks & Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). 

Here, portions of the document are considered proprietary and contain confidential 
commercial information. The release of those portions of the document could cause 
substantial harm to the competitive position of CH•lV. Other portions of the responsive 
material, however, consist of information that otherwise exists in the public record 
including similar questions that the Commission has sent out on behalf of the Department 
of Transportation's Pipeline and Hazardous Material Safety Administration (PHMSA). 
That information is not eligible for protection under FOlA Exemption 4 and can be 
released. 

Accordingly, your request for privileged treatment is denied in part. The portions 
of that document we intend to release to the requester with proposed redactions are 
enclosed for your information, and will be made publicly available no sooner than five 
(5) calendar days from the date of this letter. See 18 C.F.R. § 388. l 12(e). 

Enclosure: ( 1) 

cc: 

Leonard M. Tao 
Director 
Office of External Affairs 

nclosure) 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON. D. C. 20426 

March 10, 2014 

Re: Extension of Time. 
FOIA No. FY14-45 

VIA EMAIL AND REGULAR MAIL 
Mr. Ron Rosenfeld 

Dear Mr. Rosenfeld: 

This Jetter is in reference to your Freedom of Infonnation Act, 5 U.S.C. § 552 
(2012), request filed with the Federal Energy Regulatory Commission (Commission) on 
February 10, 2014. We have detennined that to reply to your request, we need to consult 
with other components of the agency having substantial subject-matter interest therein. 
See 18 C.F.R. § 388.l lO(b){l) and {b)(4)(iii) {2013). 

Therefore, in accordance with the provisions in Section 388.1 JO(b) of the 
Commission's Rules of Practice and Procedure, we are notifying you that we have 
extended the time limit to make an initial determination on your request. We expect to be 
able to send you an initial determination on your request by March 25, 2014. 

cc: Leonard M. Tao 
Director 
Office of External Affairs 
Federal Energy Regulatory Commission 
Washington, DC 20426 

Cordially, 

D .. 8J-.. 



Ronald S. Rosenfeld, M.D. 

March 10, 2014 

Kimberly 0. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E., Room 1A 
Washington, DC 20426 

RE: Extension of Time, 
FOIA-2014-45 

Dear Ms. Bose: 

P.O. Box 208 
281 Birch Point Road 
Perry, ME 04667 

After I filed this FOIA request, the Federal Energy Regulatory Commission (FERC) established a 
date for release of the Rnal EIS of May 15, 2014 and a final permitting decision deadline of Aug 13, 2014.1 In 
the absence of the requested information, it is not possible for members of the public, such as me, to 
comment on the methodology, calculations and results of this nfNV assessment of safety data for this 
proposed import terminal. 

The developer released previous calculation results, which demonstrated that the facility did 
not meet applicable standards. To claim that these new calculations should be considered 
"commercially-sensitive, business confidential and proprietary information", thereby preventing public 
review in a timely fashion, is an abuse of that classification by the developer, for the purpose of 
preventing public review. 

Since you are delaying action on my request while r.ou "consult with other components of the 
agency having substantial subject-matter interest therein", I ask that your consultation with these 
components also include a request to act favorably on various comments and motions made in the 
docket to delay the FEIS and Permitting Decision Dates by the amount of time between the filing of this 
confidential information, and its release to the public for review and comment. :>-s 

Sincerely, 

p-12µ/I.~ 
Ronald S. Rosenfeld, M.D. 

CC: T oyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liason 

11ssuance 20140212-3019 
2 Email and attached PDF letter of March 10, 2014 Re: Extension of Time, FOIA No. FY14-45 
3 Submittal 20140218-5026 
4 Submittal 20140220-5012 
5 Submittal 20140228-5204 



Mr. Ronald Rosenfeld 

Dear Mr. Rosenfeld: 

Federal Energy Regulatory Commission 
Washington, D.C. 20426 

FEB 19 2014 
Re: FOIA No. FY14-45 

Expedited Treatment Response 

By correspondence received on February 10, 2014, you filed a request for 
information pursuant to the Freedom oflnformation Act (FOIA), 5 U.S.C. § 552 (2012) 
and the Federal Energy Regulatory Commission's (FERC or Commission) FOIA 
regulations, 18 C.F.R. § 388.108 (2013). SpecificaHy, you sought a copy of the 
document filed under eLibrary Accession No. 20140130-5363, "Supplemental 
Information of Downeast LNG, Inc." 

You asked the Commission to give your request expedited treatment pursuant to 
18 C.F.R. § 388.108(d)(l), which provides that a FOIA requester may seek expedited 
processing on the basis of a compelling need. In order to demonstrate a compelling need, 
the requester must show that: (1) failure to obtain the records on an expedited basis can 
reasonably be expected to pose an imminent threat to the life or physical safety of an 
individual; or (2) in the case of a requester primarily engaged in the dissemination of 
information (generally the media), there is an urgency to inform the public concerning 
Federal Government activity. In addilion, under 18 C.F .R. § 388. l 08( d)(2), the request 
for expedited treatment must be supported with detailed credible documentation, 
including a statement certified to be true and correct to the requester's best knowledge 
and belief. 

Upon review, your FOIA request fails to make the requisite showing supporting a 
need for expedited processing. Nothing within this statement (or the request as a whole) 
speaks to an expected imminent threat to the life or physical safety of an individual. 
Also, you have not asserted that you are a member of the media primarily engaged in the 
dissemination of information to the public. See ACLU v. DOJ, No. C 04-444 7 P JH, 2005 
U.S. Dist. Lexis 3763, at *41 (N.D. Cal. March 11, 2005) (explaining that while a main 
function of the ACLU is the dissemination of information, that is not its primary 
function). Accordingly, your request for expedited processing must be denied. 



FOIA No. FY14·45 

Nevertheless, while we cannot give your request priority over other requests, the 
Commission will endeavor to process it as promptly as possible within the appropriate 
regulatory time frame. See 18 C.F.R. § 388.108(c)(l); see also 18 C.F.R. § 388.l IO(b). 

As provided by the Freedom oflnfonnation Act and 18 C.F.R. § 388.1 lO(a)(l) of 
the Commission's regulations, any appeal from this detennination must be filed within 45 
days of the date of this letter. This appeal must be in writing, addressed to David L. 
Morenoff, Acting General Counsel, Federal Energy Regulatory Commission, 888 First 
Street, NE, Washington, DC 20426, and clearly marked "Freedom of Information Act 
Appeal." Please also send a copy to Charles A. Beamon, Associate General Counsel, 
General and Administrative Law, at the same address. 

Leonard M. Tao 
Director 
Office of External Affairs 

2 



FEDERAL ENERGY REGULA TORY COMMISSION 
WASHINGTON. D.C. 20426 

VIA ELECTRONIC MAILING 
Lisa Tonery 
Attorney 
Fulbright & Jaworski L.L.P. 
666 Fifth A venue 
New York, NY 10103 
Lisa.tonery@nortonrosefulbright.com 

Dean Girdis 
President 
Downeast Pipeline, LLC 
PO Box 865 
Calais, NY 04619-0865 
dgirdis@downeaslng.com 

Dear Ms. Tonery and Mr. Girdis: 

FEB 12 2014 Re: Submitter's Rights Letter, 
FOIA No. FY14-45 

Pursuant to the Freedom of Infonnation Act (FOIA), 5 U.S.C. § 552 (2012) and 
the Federal Energy Regulatory Commission's (Commission) regulations, 18 C.F .R. 
§ 388.l l2(d) (2013), you are hereby notified that Mr. Ron Rosenfeld, filed the enclosed 
request to obtain material regarding Downeast LNG, Inc. found in Docket Nos. CP07-53 
and CP07-52 in the Commission's eLibrary database. 

Because Downcast LNG has asserted a "privileged" interest in the information 
requested, we are soliciting your comments on whether its release is required under the 
FOIA. Your written comments are due within five (5) business days from the date of this 
letter and should clearly explain whether you oppose the release of this document, or 
portions thereof, and the rationale for your position. 

The Commission will not be persuaded by conclusory statements as to why the 
infonnation deserves protection. The Commission may construe a non-response as 
evidence that the submitter does not object to releasing the document. The Commission 
encourages filers to consider negotiating with the requester to provide the infonnation 
directly to the requester, where appropriate. Please notify the Commission if you elect to 
provide the information directly to Mr. Rosenfeld. 
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Downeast comments, if any, may be mailed to the undersigned at the Federal 
Energy Regulatory Commission, 888 First Street, NE, Washington, D.C. 20426. Your 
comments may also be mailed electronically to the email address provided below or 
facsimiled to (202) 208-2106. If you have any questions regarding this matter, please 
contact Ms. Toyia Johnson of my staff by phone at (202) 502-6088 or e-mail to foia
ceii@ferc.gov. 

Sincerely, 

Director 
Office of External Affairs 

Enclosure 

cc: Mr. Ron Rosenfeld 



Archived: Tuesday, April 01, 2014 7:27:59 AM 
From: toyia.johnson@forc.gov 
Sent: Friday, March 28, 2014 11:15:03 AM 
To: Ron Rosenfeld 
Cc: Perez, Tania; Tonery, Lisa; dgirdis@downeastlng.com; FO!A CEii 
Subject: CLARIFICATION: DETERMINATION LETTER - FOIA-2014-45 Ronald Rosenfeld -
Importance: Normal 
Attachments: 
imageOO l .gif ;image003.gifa'nage002.gi.age004.gif; 

Mr. Rosenfield 

Please be advised that portions of the "Supplemental Information of Downeast LNG, 
Inc." (accession number 20140130-5363) were redacted pursuant to exemption 4. The 
remainder of this document is also being withheld pursuant to exemption 4. 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's regulations, any 
appeal from this determination must be filed within 45 days of the date of this letter. The 
appeal must be in writing, addressed to David L. Morenoff, Acting General Counsel, Federal 
Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426, and clearly 
marked "Freedom of Information Act Appeal." Please send a courtesy copy to Charles A. 
Beamon, Associate General Counsel, General and Administrative Law, at the same address. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA
CEII Service Center by email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liaison 
(202) 502-8389 
Toll Free: 1 ·866·208·3372 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any 
unauthorized review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, 
please contact the sender by reply email and delete the original message and attachments from your computer 
and other electronic devices. 



On Thu, Mar 27, 2014 at 8:40 PM, Ron Rosenfeld< wrote: 

Dear Toyia Johnson, 

Thank you for acting on my FOIA request 2014-45. However, only a portion of the (redacted) document 
was released. In particular, none of the appendices (redacted or otherwise) were included in the 
Enclosure, even though they are part of the filing requested. 

Can this oversight be taken care of administratively and expeditiously? Or do I have to file a written 
appeal. 

Sincerely, 

Ronald S Rosenfeld 

From: toyia.johnson@ferc.gov [mailto:toyia.johnson@ferc.gov] On Behalf Of FOIA CEII 
Sent: Thursday, March 27, 2014 6:12 PM 
To: Ron Rosenfeld 
Cc: FOIA CEII; Perez, Tania; Tonery, Lisa; dgirdis@downeastlng.com 
Subject: DETERMINATION LETTER - FOIA-2014-45 Ronald Rosenfeld - 3-27-14 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45. A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service 
Center by email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 



Federal Energy Regulatory Commission 

Office of External Affairs 

FOIA Public Liaison 

(202) 502-8389 

Toll Free: 1 ·866·208·3372 

••oe 
CC: 

Tania Perez 

tania.perez@nortonrosefulbright.com 

Lisa Tonery (email only) 

lisa.tonery@nortonrosefulbright.com 

dgirdis@downeastlng.com (email only) 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any 
unauthorized review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, 
please contact the sender by reply email and delete the original message and attachments from your 
computer and other electronic devices.are not the intended recipient, please contact the sender by reply 
email and delete the original message and attachments from your computer and other electronic devices. 

~avostr This email is free from viruses and malware because avast! Antivirus protection 
~ .,.,_ is active. 



Archived: Tuesday, April 01, 2014 7:27:58 AM 
From: toyia.johnson@fcrc.gov 
Sent: Tuesday, March I I, 2014 6:21:56 PM 
To: Ron Rosenfeld 
Cc: FOIA CEii 
Subject: CONFIRMATION OF RECEIPT- FOIA-2014-45 Ronald Rosenfeld 
Importance: Normal 
Attachments: 
image004.gif ;imagcOO I .gii'9nage003.gif ;image002.gif; 

Mr. Rosenfeld 

The Federal Energy Regulatory Commission received your email regarding FOIA-2014-45. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center by 
email at foia-ceij@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyio Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liaison 
(202) 502-8389 
Toll Free: 1-866-208-3372 

oeoe 
NOTICE: This emall message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any 
unauthorized review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, 
please contact the sender by reply email and delete the original message and attachments from your computer 
and other electronic devices. 

On Mon, Mar I 0, 2014 at l 0:20 PM, Ron Rosenfeld 

Ms. Johnson, 

Attached find my response to the Extension Letter. Thank you for considering the points I make in it. 

Ronald S. Rosenfeld 



From: toyia.johnson@ferc.gov [mailto:toyia.johnson@ferc.gov] On Behalf Of FOIA CEil 
Sent: Monday, March 10, 2014 4:39 PM To:······ Cc: FOIA CEii 
Subject: EXTENSION LETIER - FOIA-2014-45 Ronald Rosenfeld 3-10-14 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45. A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our 
FOIA-CEII Service Center by email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyio Johnson 

Federal Energy Regulatory Commission 

Office of External Affairs 

FOIA Public Liaison 

(202) 502-8389 

Toll Free: 1-866-208-3372 

•••• 
NOTICE: This email message and any attachments are for the sole use of the intended 
recipients and may contain information that is classified as privileged, CEii or otherwise 
protected from disclosure. Any unauthorized review, use, disclosure or distribution is 
strictly prohibited. If you are not the intended recipient, please contact the sender by reply 
email and delete the original message and attachments from your computer and other 
electronic devices.are not the intended recipient, please contact the sender by reply email 



and delete the original message and attachments from your computer and other electronic 
devices. 

~ovostr This email is free from viruses and malware because avast! Antivirus protection 
.-..,. .,.,.... is active. 



Archived: Tuesday, April 01, 2014 7:27:59 AM 
From: Ron Rosenfeld 
Sent: Thursday, March 27, 2014 8:40:00 PM 
To: 'FOIA CEll' 
Cc: 'Perez, Tania': 'Toncry, Lisa'; 'dgirdis(£ydowncastlng.com' 
Bee: Robert Godfrey 
Subject: RE: DETERMINATION LETTER - FOTA-2014-45 Ronald Rosenfeld - 3-27-14 
Importance: Normal 

Dear Toyia Johnson, 
Thank you for acting on my FOIA request 2014-45. However, only a portion of the (redacted) document 

was released. In particular, none of the appendices (redacted or otherwise) were included in the Enclosure, 
even though they are part of the filing requested. 

Can this oversight be taken care of administratively and expeditiously? Or do I have to file a written appeal. 

Sincerely, 
Ronald S Rosenfeld 

From: toyia.johnson@ferc.gov [mailto:toyia.johnson@ferc.gov] On Behalf Of FOIA CEII 
Sent: Thursday, March 27, 2014 6:12 PM 
To: Ron Rosenfeld 
Cc: FOIA CEII; Perez, Tania; Tonery, Lisa; dgirdis@downeastlng.com 
Subject: DETERMINATION LITTER - FOIA-2014-45 Ronald Rosenfeld - 3-27-14 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45. A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center 
by email at foia-ceii@ferc.~Qv or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 

Federal Energy Regulatory Commission 

Office of External Affairs 

FOIA Public Liaison 

(202} 502-8389 

Toll Free: 1-866-208-3372 



•••• CC: 
Tania Perez 

tania.perez@nortonrosefulbright.com 

Lisa Tonery (email only) 
lisa.tonery@nortonrosefulbright.com 

dgirdis@downeastlng.com (email only) 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain Information that is classified as privileged, CEii or otherwise protected from disclosure. Any 
unauthorized review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, 
please contact the sender by reply email and delete the original message and attachments from your computer 
and other electronic devices.are not the intended recipient, please contact the sender by reply email and delete 
the original message and attachments from your computer and other electronic devices. 



Archived: Tuesday, April 01, 2014 7:27:59 AM 
From: toyia.johnson@ferc.gov 
Sent: Thursday, March 27, 2014 6:12:10 PM 
To: Ron Rosenfeld 
Cc: FOIA CEH: Perez, Tania: Toncry, Lisa: dgirdis@downcastlng.com 
Subject: DETERMINATION LETTER - FOIA-2014-45 Ronald Rosenfeld - 3-27-14 
Importance: Normal 
Attachments: 
DETERMINATION LETTER- FOIA-2014-45 Ronald Rosenfeld 3-27-14.pdf ;ENCLOSURE
FY14-45 redacted document.pdf ;FOIA-2014-45 Ron Rosenfeld.pdf; 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45. A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center by 
email at foia-ceii@ferq~ov or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FO/A Public Liaison 
(202) 502-8389 
Toll Free: 1-866-208-3372 

CC: Tania Perez 
·tania,perez@nortonrosefulbright.com 

Lisa Tonery (email only) 
lisa.toneIY@nortonrosefulbright.com 

dgirdis@<lownea:?ting.com (email only) 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any unauthorized 
review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, please contact the 
sender by reply email and delete the original message and attachments from your computer and other electronic 
devices.are not the intended recipient, please contact the sender by reply email and delete the original message 
and attachments from your computer and other electronic devices. 





Archived: Tuesday, April 01, 2014 7:27:58 AM 
From: toyia.johnson@forc.gov 
Sent: Wednesday, February 19, 201411:23:17 AM 
To: 
Cc: F01A CEH 
Subject: EXPEDITED TREATMENT RESPONSE - FOIA-2014-45 - Ronald Rosenfeld - 2-19-14 
Importance: Normal 
Attachments: 
EXPEDITED TREATMENT RESPONSE - FOIA-2014-45 Ronald Rosenfeld - 2-19-14.pdf; 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding 
Freedom of Information Act (FOIA) request number FOIA-2014-45. A copy of this letter has also been mailed to 
you via the U.S. Postal Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center by 
email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liaison 
(202) 502-8389 
Toll Free: 1-866·208-3372 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any 
unauthorized review, use, disclosure or distribution is strictly prohibited. If you are not the Intended recipient, 
please contact the sender by reply email and delete the original message and attachments from your computer 
and other electronic devices. 



Archived: Tuesday, April 01, 2014 7:27:58 AM 
From: Ron Rosenfeld 
Sent: Monday, March IO, 2014 I 0:20:00 PM 
To: 'FOIA CEII'; 'toyia.johnson@forc.gov' 
Subject: RE: EXTENSION LETTER - FOIA-2014-45 Ronald Rosenfeld 3-10-14 
Importance: Normal 
Attachments: 
Mar 2014 comment on delay of FOIA action.pdfil 

Ms. Johnson, 
Attached find my response to the Extension Letter. Thank you for considering the points I make in it. 

Ronald S. Rosenfeld 

From: toyia.johnson@ferc.gov (mailto:toyia.johnson@ferc.gov] On Behalf Of FOIA CEII 
Sent: Monday, March 10, 2014 4:39 PM To:······ Cc: FOIA CEii 
Subject: EXTENSION LEITER - FOIA-2014-45 Ronald Rosenfeld 3-10-14 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45. A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA
CEII Service Center by email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 

Federal Energy Regulatory Commission 

Office of External Affairs 

FOIA Public Liaison 

(202) 502-8389 

Toll Free: 1 ·866-208-3372 

eeoe 



NOTICE: This email message and any attachments are for the sole use of the intended 
recipients and may contain information that is classified as privileged, CEii or otherwise 
protected from disclosure. Any unauthorized review, use, disclosure or distribution is strictly 
prohibited. If you are not the intended recipient, please contact the sender by reply email 
and delete the original message and attachments from your computer and other electronic 
devices.are not the intended recipient, please contact the sender by reply email and delete 
the original message and attachments from your computer and other electronic devices. 



Archived: Tuesday, April 01, 2014 7:27:58 AM 
From: toyia.johnson@ferc.gov 
Sent: Monday, March I 0, 20144:39:12 PM 
To: 
Cc: FOIA CEil 
Subject: EXTENSION LETTER- FOIA-2014-45 Ronald Rosenfeld 3-10-14 
Importance: Normal 
Attachments: 
EXTENSION LETTER - FOIA-2014-45 Ron Rosenfeld- 3-10-14.pdf; 

Mr. Rosenfeld 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45. A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center by 
email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

Toyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liaison 
(202) 502--8389 
Toll Free: 1-866-208-3372 

•••• 
NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any 
unauthorized review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, 
please contact the sender by reply email and delete the original message and attachments from your computer 
and other electronic devices.are not the intended recipient, please contact the sender by reply email and delete 
the original message and attachments from your computer and other electronic devices. 



Archived: Tuesday, April 01, 2014 7:27:58 AM 
From: foia-ccii@forc.gov 
Sent: Monday, February I 0, 2014 11 :04:26 AM 
To: 
Cc: foia-ccii@f.erc.gov 
Subject: FOIA Acceptance Letter 
Importance: Normal 

Ronald Rosenfeld 

The Federal Energy Regulatory Commission received your Freedom oflnformation Request (FOIA). 
This request has been assigned reference number FOIA-2014-0045 

A response regarding expedited treatment will be provided within ten calendar days or by 2/20/2014. 
If expedited treatment is not granted, every effort will be made to respond to your FOIA request 
within twenty business days or by 3/11/2014. 

If you have any questions or need further assistance, please do not hesitate to contact our FOIA-CEII 
Service Center by email at foia-ccii@ferc.gov or by phone at 202-502-6088. 

Sincerely, 

Toyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liaison 
(202) 502-8389 
Toll Free: 1-866-208-3372 



Archived: Tuesday, April 01, 2014 7:27:58 AM 
From: toyia.johnson@fcrc.gov 
Sent: Wednesday, February 12, 2014 7:18:42 PM 
To: Tonery, Lisa; dgirdis@downeastlng.com 
Cc: FOIA CEII; ron@rosenfcldonlinc.com; Perez, Tania 
Subject: NOTICE OF FOIA REQUEST-OPPORTUNITY TO COMMENT- FOIA-2014-45 Ronald 
Rosenfeld 1-12-14 
Importance: Nonna! 
Attachments: 
NOTICE OF FREEDOM OF INFORMATION ACT REQUEST - OPPORTUNITY TO COMMENT 
- FOIA-2014-45 Ronald Rosenfeld- 2-12-14.pdf ;FOJA-2014-45 Ron Rosenfcld.pdf; 

Lisa Tonery 
Dean Girdis 

The Federal Energy Regulatory Commission (FERC) received a Freedom of Information Act (FOIA) 
request to seeking to obtain information that you or your client have submitted at FERC. Please find attached a 
letter and a copy of the FOIA request. A copy of this information has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center by 
email at foia-ceii@ferq;ov or by phone at 202 502-6088. 

CC: Ronald Rosenfield 

Sincerely, 

Toyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Uoison 
(202) 502-8389 
Toll Free: 1-866-208-3372 

••oe 
Tania Perez (email only) 
ta nia .perez@nortonrosef u !bright.com 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any unauthorized 
review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, please contact the 
sender by reply email and delete the original message and attachments from your computer and other electronic 
devices. 



.. 

Archived: Tuesday, Apri1 01, 2014 7:27:59 AM 
From: toyia.johnson@fcrc.gov 
Sent: Thursday, March 20, 2014 4:42:56 PM 
To: Perez, Tania 
Cc: FOIA CEll; Toncry, Lisa; dgirdis@downeastlng.com; Ron Rosenfeld 
Subject: NOTICE OF INTENT TO RELEASE - FOIA-2014-45 Ronald Rosenfeld - 3-20-14 
lmpQrtance: Normal 
Attachments: 
NOTICE OF INTENT TO RELEASE - FOIA-2014-45 Ronald Rosenfeld - 3-20-14.pdf; 

Ms. Perez 

Please find attached a letter from the Federal Energy Regulatory Commission (FERC) regarding Freedom of 
Information Act (FOIA) FOIA-2014-45, A copy of this letter has also been mailed to you via the U.S. Postal 
Service. 

If you have questions or need further assistance, please do not hesitate to contact our FOIA-CEII Service Center by 
email at foia-ceii@ferc.gov or by phone at 202 502-6088. 

Sincerely, 

T oyia Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Uaison 
(202) 502-8389 
Toll Free: 1-866-208-3372 

•••• CC: Ronald Rosenfled fw/o enclosures) 

NOTICE: This email message and any attachments are for the sole use of the intended recipients and may 
contain information that is classified as privileged, CEii or otherwise protected from disclosure. Any unauthorized 
review, use, disclosure or distribution is strictly prohibited. If you are not the intended recipient, please contact the 
sender by reply email and delete the original message and attachments from your computer and other electronic 
devices.are not the intended recipient, please contact the sender by reply email and delete the original message 
and attachments from your computer and other electronic devices. 



July 7, 2014 

David L. Morenoff 
Acting General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Re: Freedom of Information Act Appeal 

Dear Mr. Morenoff: 

The Street 

On April 2, 2014, Mr. Dan Freed, one of our reporters, requested documents from the Federal 
Energy Regulatory Commission ("F.E.R.C." or "Agency") under the Freedom oflnformation Act 
("FOIA"). His request was assigned the following identification number: FYI 4-62. On May 16, 
2014, he received a response to his request in a letter signed by Leonard Tao, Director of Office 
of External Affairs. This letter is an appeal the denial of his request. A copy of his original 
FOIA request and the Agency's determination, which is the subject of this appeal, is ~nclosed for 
your convenience. 

We make this appeal pursuant to 5 U.S.C. § 552(a)(6), 36 C.F.R. § 20Q.11, ~d 7 <; .. f..R. § .l .8(a), 
concerning the Agency's refusal to disclose a particular documetrts within its 'contro1.The . 
Agency's (efusal to di.sclose this·document violates the federal Freedbm of Information Act 
(FOIA or Act), 5 i.J.S.C. § 552et seq., as amenJed:: · ·· · · · · · · 

INTRODUCTION 

Our reporters original request was for electronic copies of FERC records containing the name 
Blythe, the search identified 15,000 documents, which we realize is extensive and are willing to 
narrow the search, however, the Agency specifically identified a 70-page staff memo that is of 
particular interest to us. This 70-page staff memo ("Memo") concerns allegation of unlawful 
market activity by JP Morgan. Unfortunately, the Agency has refused to disclose this document. 
The Agency relies on FOIA exemptions 4 (5 U.S.C. § 552(b)(4)) and 7 (5 U.S.C. § 552(b)(7)), to 
deny the release of Memo. 

We do not agree that the Memo is exempt from disclosure and we ask that you rever~.e the denial 
of the release of Memo and waive all associated fees. We further request that if any porti~ns of 
the requested doc:uments are withheld, you shou1d describe the· deleted material in detail and 

14 Wall Street, 151
h Ffbor, New York, NY lOQOS · T 212.321.SOOO .' E ai'7.321'.SOl6 
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specify the statutory basis for the denial as well as your reasons for believing that the alleged 
statutory justification applies in this instance. Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 
1973), cert. denied, 415 U.S. 977 (1974). Additionally, we ask that those portions of the 
documents which may indeed be properly exempted from disclosure, by Exemptions 4 and 7, be 
released pursuant to your powers of discretionary release under 36 C.F.R. § 200.1 I(b), and 7 
C.F.R. § 1.17(b). Further, if portion or portions of the Memo may be properly exempt from 
disclosure, we ask that you release areas that are not exempted under the "segregable portions" 
clause of the Act, which states that "any reasonably segregable portion of a record shall be 
provided to any person requesting such record after deletion of the portions which are exempt. .. 
. " 5 u.s.c. § 552(b). 

FOIA EXEMPTION 4 

The Agency claims that the Memo, which it obtained during an investigation of JP Morgan by 
the Commission's Office of Enforcement for allegations of unlawful market activity is exempted 
under FOIA Exemption 4, 5.U.S.C. § 552(b)(4). We respectfully disagree. 

First, for a Memo to be exempted under Exemption 4 of FOIA, it must meet three requirements: 
(1) be commercial or financial in nature; (2) be obtained from a person; AND (3) be privileged 
or confidential. All three elements must be met. We contend that the Memo meets none of the 
elements required. 

1. Commercial and Financial Nature 

Courts usually apply the terms "commercial" and "financial" to information as it relates to 
business or trade. The fact that the Memo includes "proprietary information concerning the 
trading strategies" does not necessarily meet the standard for "commercial and financial". Basic 
financial theory does not conclusively make a document "commercial or financial" in nature. 
Courts have consistently construed the broad terms of "financial" and "commercial" under this 
Exemption as meaning a "commercial nature" or serves a "commercial function". Skybridge 
Spectrum Found. v. Fed. Commc'ns Comm'n, No. 10-01496, 2012 WL 336160at*12 (D.D.C. 
2012). 

The court of Pub. Citizen Health Research Group, has clarified that in order for a document to be 
classified as "commercial and financial" the requester of the document must have a "commercial 
interest" in said document Pub. Citizen Health Research Group v. FDA, 704 F.2d 1280, 1290 
(D.C. Cir. I 983)(finding that the information requested was commercial information because 
those companies have a commercial interest in such information). We have no commercial 
interest in the Memo, and we only seek the document on the basis of research and for 
information that would be to the best interest of the public good. 

2. Obtained from a Person 

The Agency claims that Memo is being "withheld because it contains information that reflectc; 
FERC enforcement techniques and procedure that are confidential", under Exemption 7 of FOIA. 
See, Letter denying FOIA request, paragraph 6. It is clear that since the Agency is claiming this 
exemption, the Memo was either generated by the Agency or for the Agency, in which case the 
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Agency cannot meet the second element, "obtained from a person". "Person" has been defined 
by FOIA as not extending to agencies. Therefore, if the information is found to have been 
prepared by the Agency or generated for the Agency during its investigation, then the Memo was 
not obtained from a person and cannot be afforded Exemption 4. Pohlman, Inc. v. SBA, No. 
4:03-01241, slip op. at 20 (E.D. Mo. Sept. 30, 2005). 

3. Privileged or Confidential 

. The third element requires that the Memo be "privileged or confidential". We contend that this 
element has not been met by the Agency. The test established by National Parks is an objective 
one. National Parks & Conservation Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). 
Information is confidential if the information is likely to (I) impair the Government's ability to 
obtain necessary information in the future, or (2) causes substantial harm to the competitive 
position of the person from whom the information was obtained. However, for these prongs to 
apply, the Agency must show that the Memo was submitted voluntarily, as the court in Patterson 
has established that if information is not voluntarily submitted to an agency than it is not 
confidential. Patterson v. McLean Credit Union, 491 U.S. 164 (1989). 

Additionally, in order for there to be "substantial harm" by the release of the Memo the Agency 
must show that the harm flows "from the affirmative use of proprietary information by 
competitors" and that it should not be taken to mean simply any injury to competitive position. 
Pub. Citizen Health Research Group v. FDA . Additionally, evidence of actual competitive and 
the likelihood of substantial competitive injury needs to be shown. CNA Financial Corp. v. 
Donovan, 830 F.2d 1132, 1152 (D.C.Cir.1987). Furthermore, the courts have found that in 
making an FOIA Exemption 4 determination under the element of "causing substantial harm", 
the denial must balance strong public interest in favor of disclosure against the right of private 
business to protect sensitive information. GC Micro Corp. v. Defense Logistics Agency. 33 F.3d 
1109, 1113 (9th Cir. 1994). Finally, FOIA's strong presumption in favor of disclosure trumps the 
right to privacy. Martin Marietta Corp. v. Dalton, 974 F. Supp.37, 41(D.D.C.1997). 

For the forgoing reasons stated, we contend that the Memo does not meet the prima facie 
elements to be exempted under Exemption 4 ofFOIA. 

FOIA Exemption 7 

The Agency stated that Memo is also withheld under FOIA Exemption 7, "records or 
information compiled for law enforcement purposes", 5.U.S.C. § 552(b)(7). Specifically, that the 
withholding of the Memo is covered under FOIA Exemption 7(E), and stating that the Agency is 
only required to demonstrate logically how the release of the requested information might create 
a risk of circumvention of the law. The A,gency relies on Blackwell and claims that the Memo 
would reveal enforcement staff strategy and focus in addressing potential violations of law. 
Blackwell v. FBI, 646 F.3d. 37, 42 (C.D. Cir. 2011). However, the Agency must show that the 
document was compiled for law enforcement purposes and must pass a two-part rational nexus 
test. 

3 
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First, the investigatory activity that gave rise to the document must relate to the enforcement of 
federal law or to the maintenance of national security. Pratt v. Webster, 673 F.2d. 408, 419-21 
(D.C. Cir. 1982). The Agency is required to establish that it acted within its principal function of 
law enforcement, rather than merely engaging in general monitoring of private individual 
activities. Id. Second the agency must establish a nexus between that investigation or one of its 
law enforcement duties through "information sufficient to support at least 'a colorable claim' of 
its rationality". Id. It is our argument that the Agency fails to show "logically" how releasing the 
requested information would create a risk of circumventing the law without the explanation 
being too vague. PHE, Inc. v. Department of Justice, 983, F.2d 248, 252-253 (D.C. Cir. 1993). 

In addition, the Agency claims that FERC enforcement techniques and procedures are 
confidential; however, courts have held that investigative techniques that are routine and 
generally known to the public do not apply for Exemption 7(E). Rosenfeld v. U.S. Department of 
Justice, 57 F.3d 803, 815 (D.D.C. 1989). The Agency must show that the Memo in fact shows 
techniques and routines that are not known to the public, in order to claim it confidential. 

For the forgoing reasons stated, we contend that the Memo does not meet the elements required 
for Exemption 7 of FOIA. 

Portion Release 

It is our belief that the Memo, is subject to FOIA's mandatory release provisions. The Agency's 
suggestion that the FOIA allows the withholding of entire documents merely because a portion 
may be exempt from disclosure overlooks entirely the 11segregable portions" clause of the Act. 5 
U.S.C. § 552(b). Indeed, FOIA provides that if only portions of a requested file are exempted 
from release, the remainder must still be released. Therefore, should it be found that the Memo 
does meet the established exemptions, we request that we be provided with all non-exempt 
portions which are reasonably segregable, since the applicable section of the Code of Federal 
Regulations also includes the directive that: 

In the event the records requested contain some portions which are exempt from 
mandatory disclosure and others which are not, the official responding to the 
request shall insure that all nonexempt portions are disclosed, and that all exempt 
portions are identified according to the specific exemption or exemptions which are 
applicable.7 C.F.R. § l.8(b), emphasis added. 

Finally, we assert that it would be in the public's best interest that the Memo be disclosed, and 
we respectfully request that the Agency release the Memo. 7 C.F.R. § 1. l 7(b). Release of 
materials is to be "considered in the public interest if the benefit to the public in releasing the 
document outweighs any harm likely to result from disclosure." Id. 

CONCLUSION 

It appears that the Agency has acted arbitrarily and capriciously by improperly denying the 
disclosure of the Memo. 
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In the event this appeal is denied, the Agency is required to provide a written response describing 
the reasons for the denial, names and titles of each person responsible for the denial, and the 
procedures required to invoke judicial assistance in this matter. 5 U.S.C. § 552(a)(6)(ii), 7 C.F.R. 
§ l .8(d). If this appeal is denied or the Agency's response is not forthcoming within a reasonable 
time frame, we reserve our rights under FOIA to seek judicial review, including the award of 
attorney's fees. We await your prompt reply. 

Sincerely, 

\h °'- w Y~~~oa, Attorney 

Enclosure (2) 
Cc: Charles A. Beamon, Associate General Counsel, General and Administrative Law 
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Federal Energy Regulatory Commission 
Washington, DC 20426 

MAY 16 2014 

VIA EMAIL AND REGULAR MAIL 
Mr. Daniel Freed 
TheStreet 
14 Wall Street 
Brooklyn, NY 10005 

Dear Mr. Freed: 

Re: FOIA No. FY 14-62 
Rolling Response 

On April 2, 2014, pursuant to the Freedom of 1nformation Act (FOIA), 5 U.S.C. 
§ 552 (2006), amended by OPEN Government Act of 2007, Pub. L. No. 110-175, 121 
Stat. 2524, and the Federal Energy Regulatory Commission's (FERC or Commission) 
FOIA regulations, 18 C.F.R'. § 388.110 (2014), you sought electronic copies of all FERC 
records from 2011 -2014 containing the name Blythe Masters. 

Voluminous Documents 

To date a search of the Commission's non-public files has identified 
approximately 15,000 documents responsive to your request. Staff is dedicating a 
designated amount of time each week to processing your FOIA request in Track Three 
(3) on a rolling. basis. 1 It is anticipated that your request will take years to comp1ete. I 
encourage you ~o contact the FOlA liaison, Toyia Johnson, to discuss ways of narrowing 
your request 

Among the 15,000 documents, staff has specifically identified an approximately 
70-page staff memorandum (Memo) that contains the name Blythe Masters. The Memo 

1 Track Three requests are .. complex and/or voluminous records requmng a 
significant search and/or review;'• See 18 C.F.R. § 388.I08(b)(iii). See also S. Yuba 
River Citizens League v. Nat'l Marine Fisheries Serv., No. Civ. S-06-2845. 2008 U.S. 
Dist. LEXIS 107177, * 4 7 (E.D. Cal. June 20, 2008) (supporting 1he practice of rele'asing 
documents on a rolling basis); Hinton v. Fed Bureau of lnvestiga!l'ons, 527 F. Supp. 223, 
225 (E.D. Penn. 1981) (noting that rolling responses preserve the govemment~s right to 
carefully review material while promoting FOIA's disclosure goals); see also U.S. Dept. 
of Justice, FOIA Post, "OIP Guidance: The importance of Good Communication with 
FOIA requesters," (posted 2010) (stating agencies shouJd provide rolling responses for 
requests involving a voluminous material.) 



FOIA No. FY14~62 

concems al\egations of unlawful market activity by JP Morgan. As explained below, the 
Memo is protected from disclosure pursuant to FOIA Exemptions 4 and 7. 

FOIA Exemption 4 

The Memo contains confidential detailed financial infonnation that is protected 
from disclosure by FOIA Exemption 4, 5 U.S.C. § 552(b)(4). FOIA Exemption 4 covers 
"trade secrets and commercial or financial information obtained from a person [that is] 
privileged or confidential." See National Parks & Conservatfon Ass'n v. Morton, 498 
F.2d 765, 770 (D.C. Cir. 1974) (National Parks) ("To summarize, commercial or 
financial information is 'confidential' for purposes of the exemption if disclosure of the 
information is likely to have either of the following effects: (1) to impak the 
Government's ability to obtain necessary infonnation in the future; or (2) to cause 
substantial hann to the competitive position of the person from whom the information 
was obtained.") 

In particular, the Memo contains proprietary infonnation concerning the trading 
strategies of various individual employees of JP Morgan Chase that was obtained during 
an investigation of JP Morgan Chase by the Commission's Office of Enforcement. 
Release would likely impair the Commission's ability to obtain such information in the 
future. The purpose of Commission enforcement action is to prosecute or address 
wrongdoing without unnecessarily disclosing an entity's internal confidential financial 
infonnation. The information also relates to confidential settlement negotiations. See, 
e.g., MIA-Com Info. Systems, Inc. v. U.S. Dep 't of Health & Human Servs., 656 F. Supp. 
691, 692 (D.D.C. 1986) (findlng that it is in the public interest to encourage settlement 
negotiations and that disclosure of confidential commercial information would impair the 
government's ability to carry out its duties). 

FOIA f.xemption 7 

FOIA Exemption i protects from public disclosure "records or information 
compiled for Jaw enforcement purposes.'' 5 U.S.C. § 552(b)(7). FOIA Exemption 7(E) 
affords protection to all Jaw enforcement information that "would disclose techniques and 
procedures for law enforcement investigations or prosecutions, or would disclose 
guidelines for law enforcement investigations or prosecutions if such disclosure could 
reasonably be expected to risk circumvention of the law." 5 U.S.C. § 552(b)(7)(E). The 
Memo that is being withheld contains information that consists of, or reflects, FERC 
enforcement techniques and procedures that are confidential and must remain so in order 
to preserve their effectiveness. As such, the Memo is covered by FOIA Exemption 7(E). 
"Rather than requiring a highly specific burden of showing how the law wiU be 
circumvented, exemption 7(E) only requires that the [agency] demonstrate logically how 
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the release of the requested information might create a risk of circumvention of the law." 
Blackwell v. FBI, 646 F.3d 37, 42 (D.C. Cir. 2011), quoting i'vfayer Brown LLP v. IRS, 
562 FJd 1190, 1194 (D.C. Cir. 2009). See also Williston Basin Interstate Pipeline Co. v. 
FERG, 1989 U.S. Dist. LEXIS 3970 (D.D.C. April 17, 1989) (finding portions of a 
regulatory audit describing the significance of each page in the audit report, investigatory 
technique used, and auditor's conclusions to constitute •'the functional equivalent of a 
manual of investigative techniques."). Disclosure of the Memo would reveal 
enforcement staff's strategy and focus in addressing potential violations of law and is· 
being withheld. 

As provided by the FOIA and 18 C.F.R. § 388.lJO(a)(l) of the Commissionts 
regulations, any appeal from this determination must be filed within 45 days of the date 
of this letter. The appeal must be in writing, addressed to David L. Morenoff, Acting 
General Counsel, Federal Energy Regulatory Commission, 888 First Street, NE, 
Washington, DC 20426, and clearly marked "Freedom of Infonnation Act 
Appenl!'Please also send a copy to Charles A. Beamon, Associate General Counsel, 
General and Administrative Law1 at the same address, 

Leonard Tao 
Director 
Office of External Affairs 
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Kimberly Bose, David Morenoff, and Charles Beamon 
Secretary Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

Regarding both a Freedom of Information Act Appeal of FERC FOIA #FY14-70 and a determination by the 

Commissioners whether the following is properly a FOIA issue or an Order 890 issue 

Dear Ms. Bose and Gentlemen: 

I filed a FOIA request which can be fairly summarized and reviewed through the attached file entitled 

"FOIA Denial." I am filing this as a public intervention and protest in this docket rather than as only an 

administrative appeal pending the Commissioners' determination whether they decide to abrogate their 

authority to more properly determine the appropriateness of MISO's privileged unreserved use filing. I 

see this as an Order 890 issue rather than as an FOIA exemption 4 issue but filed the FOIA request 

initially because it was easier for a private citizen. 

FERC expended nearly 100 paragraphs (if I recall correctly) of electronic ink on unreserved use in the 

Order 890 series, yet has given the industry nearly a free pass on conforming to those paragraphs. By 

Intervening and protesting, I hope the Commissioners re-assert the authority they spent so much time 

giving themselves in Order 8901
• Otherwise, this would be a prime opportunity for the Commissioners 

to rescind or alter those paragraphs. 

The basic question is whether FERC contemplated that any entity would make its annual unreserved use 

filing as a privileged filing. If so, should this have been discussed during the course of Order 890 itself? I 

believe FERC did not contemplate or expect this, otherwise it would have been broached during Order 

890. If FERC did expect this, I as a private citizen wonder why FERC did not suggest this as ripe for 

comment. Did any entity, and especially MISO, expect at the time of Order 890 that this annual 

compliance filing would be made as privileged. If so, why did no entity broach this subject for 

discussion? If It was not discussed and determined then, is it proper to make the filing privileged now, 

so many years later? Essentially, did subject entities, including MISO, waive their right to make a 

privileged filing later by failing to broach the subject in the course of the Order 890 proceedings? Is 

there an alternative way to make a public filing that would not implicate FOIA exemption 4 yet release 
sufficient information to the public? Finally, if MISO was correct in filing this information as privileged, 

did SPP.in FERC Docket No. OAOS-S-005 violate its own tariff or confidentiality provisions by releasing 
what otherwise should have been protected? 

I do not have the answers to these queries but would prefer the Commissioners answer them, rather 

than employees of the Commission. I would expect this not to be even considered by the Commission 
since the docket itself is not open to notice. Therefore, some of the following arguments are meant to 

be used during the expected need for an administrative appeal. l hope this filing satisfies the 45 day 

requirement for appeal, pending Commission action. 

1 For instance, has FERC ever done an inventory of entities complying with the annual compliance filing 
requirement itself? My perusal of PJM's tariff indicates it has a penalty yet has never made the annual compliance 
filing. I could be wrong on both counts but think FERC should address. 



20140617-5025 FERC PDF (Unofficial) 6/16/2014 10:54:11 PM 

1) I hope the Commission would reconsider the odd position of one RTO/ISO filing this information 
publicly (SPP) and another privileging it (MllSO). 

2) It looks like the exemption staff gave deference to MISO in its denial letter to me. The following 

is meant to undermine some of that deference to MISO specifically regarding its understanding 

of Order 890's unreserved use filing rules, rather than undermine exemption 4 and the National 

Parks standard. 

a) As mentioned above, MISO did not raise this issue at the time of Order 890 so seemingly 
waived it. 

b) MISO has failed to make the annual compliance filing in three years, as noted in 
footnote 9 of its filing in this docket dated May 30, 2014. 

c) The May 30 filing itself further demonstrates that MISO should not be given any 

deference in its understanding and interpretation of the filing requirements clearly 

stated in the Order 890 series. 
d) MISO had to make an errata filing in this same docket on April 21, 2014, where it 

corrected the unreserved use numbers. It released the name of either an offender or 
recipient of unreserved use charges (TVA), somewhat undermining its arguments. 

Furthermore, this sloppiness continues the pattern of not fully complying with Order 

890, which causes me to struggle with giving deference to its unique decision to 
privilege this information (Other entities have complied with the filing requirements in 

a timely manner AND released the information). 
3) Finally, I would argue that deference in making a favorable ruling should be afforded to me 

personally. I alluded to the Commission's seeming nonchalance regarding unreserved use and 
its giving of a (nearly) free pass. The only time it has not given a free pass was my decision to 

report an entity to the FERC hotline regarding failure to enforce its unreserved use provisions.2 

Therefore, the only time FERC has expressed interest in this issue that it spent so much time on 

discussing in Order 890 is when I personally reported it. In that case, I was correct and I believe 

in this case MISO should publicly file its annual unreserved use report. 

If MISO is correct that its filing should remain privileged, I at least hope FERC takes this as an 
opportunity to revisit those paragraphs in Order 890 and whether they are still necessary. If so, it 

should do a better job enforcing the provisions and ensuring that all entities have the knowledge that 
they have the right to privilege this information, no matter how "innocuous.113 

Please let me know whether the Commissioners will take up this issue. 

Sincerely, 

//s// 

Eric S. Morris 

2 See FERC Docket No, IN13-2 
a See page 2 of MISO's April 28 letter (Midcontinent Independent System Operator, Inc. Supplemental Information 

on Annual Compliance Report Docket No. OA08·14-008) in this docket 
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FEDERAL ENERGY REGULA TORY COMMISSION 
WASHINGTON, D.C. 20426 

VIA REGULAR MAIL 
Mr. Eric Morris 
I 07 5 Arlington Ct 
Indianapolis, IN 46280 
ericmorris@hotmail.com 

Dear Mr. Morris: 

JUN 09 ln~ 
Re: FOIA No. FY 14-70 

This is a response to your letter dated April 16, 2014, filed pursuant to the 
Freedom oflnformation Act {FOIA), 5 U.S.C. § 552 amended by OPEN Government Act 
of 2007, Pub. L. No. 110-175, 121 Stat. 2524, and the Federal Energy Regulatory 
Commission's (Commission) regulations, 18 C.F .R. § 3 88.108 (2014 ). You requested a 
copy of the "privileged information contained within MISO's unreserved use filing made 
April 15, 2014, in docket OA08- I 4-008." The document that you are requesting consists 
of Midcontinenet Independent System Operator, Inc.'s (MISO) unreserved use penalties 
and disbursements filed in docket OA08-14-008 {unreserved use report). 

Pursuant to 18 C.F.R. § 388.l l2(d), the Commission afforded MISO an 
opportunity to comment on the possible release of the non-public data you requested. By 
letter dated April 28, 2014, MISO informed Commission staff that it objected to the 
release of the information and asserted that the material should be withheld pursuant to 
FOIA Exemption 4.1 You provided information regarding other entities, including SPP, 
who file unreserved use report information as public. You also provided information 
regarding SPP's confidentially agreement and argued that it was "similar to MISO's 
language, yet SPP released the [unreserved use report] information." 

After carefully reviewing your request, the additional information you provided 
and MISO's response, Commission staff has determined to withhold the data in its 
entirety pursuant to FOIA Exemption 4. FOIA Exemption 4 protects from disclosure 
"trade secrets and commercial or financial information obtained from a person and 
privileged or confidential." 5 U.S.C.§ 552(b)(4). As stated in National Parks & 

1 5 U.S.C. § 552(b)(4) (protecting trade secrets and commercial or financial 
information). 
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Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974), commercial or 
financial information may be protected from release if it is "likely to have either of the 
following effects: (l) impair the Government's ability to obtain necessary information in 
the future; or (2) cause substantial harm to the competitive position of the person from 
whom the infonnation was obtained." 

The Commission acknowledges that other entities file unreserved use report 
information as public. However, in this instance, the Commission staff has determined to 
initially rely on MISO's representation that public dissemination of the requested data 
could likely damage MISO's customers' competitive position. The unreserved use report 
information contains MISO's customer settlement data. MISO has asserted that the 
unreserved use report allows "the calculation of each transmission customer's share of 
total reserved transmission capacity in the MSIO footprint [and also provides] the 
unreserved use penalties assessed to specific transmission customers." MISO contends 
that this type of information could be used by other "MISO market participants to discern 
trading patterns, and even trading strategies, adopted by other MISO market 
participants." MISO also noted that it maintains the confidentiality of this information. 

Based on the asserted facts, release of the requested data might cause the type of 
competitive harm to MISO participants that the court in National Parks stated FOIA 
Exemption 4 was intended to prevent. See 498 F.2d at 770. Although SPP may take a 
different view, or is not opposed to disclosure, MISO's interest may nevertheless be 
compromised by disclosure. Therefore, the requested material is exempt from disclosure 
in its entirety under FOIA Exemption 4. For the reasons stated above the requested 
information will not be released. · 

As provided by the Freedom oflnfonnation Act and 18 C.F .R. § 388. l IO(a) (1) of 
the Commission's regulations, any appeal from this determination must be filed within 
45 days of the date of this letter. This appeal must be in writing, addressed to David 
Morenoff, Acting General Counsel, Federal Energy Regulatory Commission, 888 First 
Street, NE, Washington, D.C. 20426, and clearly marked "Freedom of Information Act 
Appeal." Please also send a copy to Charles A. Beamon, Associate General Counsel, 
General and Administrative Law, at the same address. 

Sincerely, 

Leonard M. Tao 
Director 
Office of External Affairs 
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August 11, 2014 

Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, D.C. 20426 

Re: Freedom of Information Act Appeal 
FOIA No. FY14-76 
Our File No. 1534.001 

Dear Mr. Morenoff: · 

Jesse C. Ormond* 
William Brent Hamilton Jr. 

All Members of Oregon Bar 
*Washington Bar 

t District of Columbia Bar 
•Alaska Bar 
o Idaho Bar 

# Wyoming Bar 
0 Utah Bar 

: . ~'. 

This_letter is an appeal from the Final Response Letter dated June 27, 2014, 
relating to Mowat Construction Company's ("Mowat") Freedom of Information Act 
(FOIA) Request; No. FY14-76. Mowat's FOIA Request included materials found at the 
following elibrary Accession Numbers: 

• 20060728-0114; 
• 20080626-0077; 
• 20111115-5118; 
• 20111212-5019; 
• 20111215-5100; 
• 20120312-5054; 
• 20120410-0325; 
• 20120605-5095; 
• 20120611-5137; 
• 20130320-5125; 
• 20130320-5126; 
• 201303~5-5027; and 
• 20130326-5120. 

., ·,' 

The Final Response Letter concluded that each of these documents were protected 
under the Exemptions found in the FOIA, 5 U.S.C. § 552(b ). Mowat disagrees that any 

M:\WDOCS\SSGMAIN\ 1534\ 1534.001\CORR\01092237.DOCX 
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of the above-listed documents are exempted under the FOIA. And, to the extent that 
there is protected information within those documents, that information should be 
redacted before disclosing the document. Mowat hereby makes its appeal to the Acting 
General Counsel of the Federal Energy Regulatory Commission (FERC). 

In addition to appealing the decision of the Final Response Letter, this letter 
requests further explanation of the application of FOIA Exemptions stated in the Final 
Response Letter. In many instances, Mowat is unable to assert all of its grounds for 
appeal because the Final Response Letter lacks detail and citations. 

I. SUMMARY OF FINAL RESPONSE LETTER 

The following table summarizes the documents requested by Mowat and the 
exemptions cited by FERC for not disclosing those documents: 

Document Number 
20060728-0114 
20080626-0077 
20111115-5118 
20111212-5019 
20111215-5100 
20120312-5054 
20120410-0325 
20120605-5095 
20120611-5137 
20130320-5125 
20130320-5126 
20130325-5027 
201 30326-5120 

Mowat appeals the application of these exemptions as grounds for withholding any of 
the documents listed above. To the extent that those documents do contain sensitive 
material, that material should be redacted prior to disclosure of the document. 

II. THE FREEDOM OF INFORMATION ACT FAVORS PUBLIC DISCLOSURE. 

The Freedom of Information Act strongly favors disclosure of documents to the 
public. It is true that Congress included some limited exemptions for information that 
may not be disclosed. "But these limited exemptions do not obscure the basic policy 
that disclosure, not secrecy, is the dominant objective of the Act. These exemptions are 
explicitly made exclusive, and must be narrowly construed." Dep't of the Air Force v. 
Rose, 425 U.S. 352, 361 (1976) (citations and quotations omitted). 

STEWART SOKOL & IARKIN LLC ----·----ATTOaNE"IS AT LAW 
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So little information has been provided to Mowat that, at this time, Mowat is 
unable to determine whether exemptions are being properly applied by FERC. "Of 
course the explanation of the exemption claim and the descriptions of withheld material 
need not be so detailed as to reveal that which the agency wishes to conceal, but they 
must be sufficiently specific to permit a reasoned judgment as to whether the material is 
actually exempt under FOIA." Founding Church of Scientology of Washington, O.C., Inc. 
v. Bell, 603 F.2d 945, 949 (D.C. Cir. 1979). To the extent that FERC continues to assert 
the application of these exemptions, Mowat requests clarification and additional 
evidence or justification. 

Ill. FOIA EXEMPTION 3 DOES NOT APPLY TO THE REQUESTED DOCUMENTS. 

The letter dated June 27, 2014 cites nine documents as being withheld pursuant 
to FOIA Exemption 3. Ostensibly, those documents were withheld pursuant to the 
Rolling Response Letter dated June 11, 2014. However, that June 11 Rolling 
Response Letter cites only four documents as being withheld under Exemption 3. 
FERC has never offered a justification for withholding the following documents under 
Exemption 3: 20060728-0114, 20080626-0077, 20111212-5019, 20120312-5054, 
20120410-0325. 

With respect to the four documents cited in the June 11, 2014 Rolling Response 
Letter, Exemption 3 does not apply because FERC has not made the requisite showing 
to withhold information under the National Historic Preservation Act of 1966 (NHPA). 
Under the NHPA, information may be withheld 

... from disclosure to the public, information about the location, 
character, or ownership of a historic resource if the Secretary and 
the agency determine that disclosure may-
(1) cause a significant invasion of privacy; 
(2) risk harm to the historic resources: or 
(3) impede the use of a traditional religious site by practitioners. 

16 U.S.C. § 470w-3. In this case, FERC merely asserts that information about the 
location, character, or ownership of a historic resource is exempt from disclosure. 
Under the plain language of the NHPA, more is required to withhold information from 
disclosure. FERC must demonstrate that disclosure of the requested documents would 
either (1) cause a significant invasion of privacy; (2) risk harm to the historic resources; 
or (3) impede the use of a traditional religious site by practitioners. Since FERC has not 
made such a showing, Exemption 3 does not protect any documents requested by 
Mowat. 

IV. FOIA EXEMPTION 4 DOES NOT APPLY TO THE REQUESTED DOCUMENTS. 

STEWART SOKOL & IARKIN LLC ----·----ATTOlNtYS AT LAW 
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FOIA Exemption 4 protects trade secrets and privileged or confidential 
commercial or financial information obtained from a person. When examining FOIA 
Exemption 4, the Supreme Court has cautioned that "Congress did not design the FOIA 
exemptions to be mandatory bars to disclosure." Chrysler Corp. v. Brown, 441 U.S. 
281, 293 (1979). "Like all FOIA exemptions, exemption 4 is to be read narrowly in light 
of the dominant disclosure motif expressed in the statute." Anderson v. Health & 
Human Services, 907 F.2d 936, 943 (10th Cir. 1990) (quoting Washington Post Co. v. 
United States Dept. of Health & Human Services, 865 F.2d 320, 324 (D.C. Cir. 1989)). 

Trade secrets are defined narrowly as "a secret, commercially valuable plan, 
formula, process, or device that is used for the making, preparing, compounding, or 
processing of trade commodities and that can be said to be the end product of either 
innovation or substantial effort." Id. at 944. "That definition requires that there be a 
'direct relationship' between the trade secret and the productive process." Id. 
Examples of protected trade secrets include recipes for soda pop flavors or formulas of 
a gasoline additive. The documents requested here do not fall within the narrow 
definition of trade secrets. Even if the documents involve some financial or energy 
usage information, that information is not the same as a recipe or a formula. Rather, 
the requested information contains, at most, data, which is not a trade secret. 

FERC asserts that four of the requested documents are protected under 
Exemption 4 without any evidence that disclosure could harm Dorena Hydro, LLC or the 
government's ability to obtain such information in the future. Given the unique features 
and requirements for every federal project on dams, disclosure of general financial or 
energy production information is unlikely to give any of Dorena Hydro, LL C's 
competitors a material advantage. Redacting what information is truly ~ensitive and 
disclosing the rest of the document is the proper solution in light of FOIA's strong 
preference for disclosure. 

V. FOIA EXEMPTION 5 DOES NOT APPLY TO THE REQUESTED DOCUMENTS. 

FOIA Exemption 5, which protects the deliberative process privilege, does not 
apply to the requested documents. As a threshold matter, to qualify as "inter-agency or 
intra-agency memoranda," the memo must be created by an "agency." 5 U.S.C. § 
552(b)(5). "[A]gency" is defined in the statute to mean "each authority of the 
Government." 5 U.S.C. §551 (1 ). It includes entities such as Executive Branch 
departments, military departments, Government corporations, Government-controlled 
corporations, and independent regulatory agencies. See 5 U.S.C. §552(f). 

In some cases, the "consultant corollary" applies when "the records submitted by 
outside consultants played essentially the same part in an agency's deliberative process 
as documents prepared by agency personnel." Dep't of the Interior and Bureau of 

SfEWART SOKOL & LARKIN LLC 
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Indian Affairs v. Klamath Water Users Protective Ass'n, 532 U.S. 1, 12 (2001 ). The 
consultant corollary is available where the consultant 

does not represent an interest of its own, or the interest of any 
other client, when it advises the agency that hires it. Its only 
obligations are to truth and its sense of what good judgment calls 
for, and in those respects the consultant functions just as an 
employee would be expected to do. 

Id. at 11. In other words, consultants may not have competing or independent financial 
interests in the subject matter of the consultation. 

In this case, the documents produced by Dorena, Symbiotics, L.L.C., and 
Northwest Power Services Inc. cannot fall under Exemption 5. None of those entities 
are agencies, as defined by statute. And none of these entities meet the requirements 
for the consultant corollary. Each entity was working for the benefit of its own financial 
interests or on behalf of Dorena or Symbiotics, who each had a vested interest in the 
project. 

To the extent that some of the requested documents appear to be intra-agency 
or inter-agency memos, Mowat requests redacted copies of those documents or, in the 
alternative, additional explanation or evidence to justify the application of FOIA 
Exemption 5. 

VI. FOIA EXEMPTION 6 DOES NOT APPLY TO THE REQUESTED DOCUMENTS. 

The Final Response Letter hinted at an application of Exemption 6, but provided 
no evidence or justification for the application of that exemption. Exemption 6 relates to 
personnel files. but does not provide a blanket protection for all of the information 
contained therein. See Dep't of the Air Force v. Rose. 425 U.S. 352, 371-72 (1976) 
("nothing in the wording of Exemption 6 or its legislative history ... support[s] the 
Agency's claim that Congress created a blanket exemption for personnel files"). Rather, 
this limited exemption only applies "where privacy was threatened, for 'clearly 
unwarranted' invasions of personal privacy." Id. The Ninth Circuit takes a particularly 
restrictive view of Exemption 6. 

In the Act generally, and particularly under Exemption (6), there is a 
strong presumption in favor of disclosure that must be indulged not 
only by the courts, but as well by the agency in its initial 
determination whether to disclose. Thus the agency's decision must 
be based upon legal authority that reasonably supports its position 
that the documents should be withheld. An agency may not refuse 

SfEWART SOKOL & LARKIN LLC 
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to disclose requested documents simply because no prior authority 
affirmatively requires disclosure under the circumstances. 

United Ass'n of Journeymen & Apprentices of the Plumbing & Pipefitting Indus., Local 
598 v. Dep't of the Army, Corps of Eng'rs, 841 F.2d 1459, 1463 (9th Cir. 1988). 

Mowat's request for information is not an unwarranted invasion of personal 
privacy. There is no explanation of why the disclosure of resumes, biographies, or 
qualifications for individuals who worked on the project would be subject to the 
heightened requirement for protection under Exemption 6. 

VII. FOIA EXEMPTION 7(F) DOES NOT APPLY THE REQUESTED DOCUMENTS. 

FOIA Exemption 7 only applies to "records or information compiled for law 
enforcement purposes." In determining whether rec6rds were compiled for law 
enforcement purposes, courts "focus is on how and under what circumstances the 
requested files were compiled, and whether the files sought relate to anything that can 
fairly be characterized as an enforcement proceeding." Jefferson v. Dep't of Justice, 284 
F.3d 172, 176-77 (D.C. Cir. 2002) (citations and quotations omitted). The requested 
documents were not compiled for law enforcement purposes. Therefore, FOIA 
Exemption 7(F) simply does not apply. 

The June 11, 2014 Rolling Response Letter only cites two documents as properly 
withheld under FOIA Exemption 7(F), 20111212-5019 and 20120312-5054. Mowat will 
obtain those two documents through the process described in 18 C.F.R. § 388.113. 
Exemption 7(F) does not apply to any of the other documents requested by Mowat. 
Therefore, the remaining documents should be disclosed. 

VIII. WHERE DOCUMENTS CONTAIN SOME PRIVILEGED INFORMATION, THAT 
INFORMATION SHOULD BE REDACTED AND THE DOCUMENTS SHOULD 
BE DISCLOSED. 

FOIA requires an Agency to err on the side of producing information, where 
possible. By the terms of the Act, 

Any reasonably segregable portion of a record shall be provided to 
any person requesting such record after deletion of the portions 
which are exempt under this subsection. The amount of information 
deleted, and the exemption under which the deletion is made, shall 
be indicated on the released portion of the record, unless including 
that indication would harm an interest protected by the exemption in 
this subsection under which the deletion is made. If technically 
feasible, the amount of the information deleted, and the exemption 

STEWART SOKOL & IARKIN LLC 
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under which the deletion is made, shall be indicated at the place in 
the record where such deletion is made. 

5 U.S.C. § 552(b). To the extent that any reasonably segregable portion of any 
requested record is exempt, Mowat requests that FERC delete or redact those portions 
of the documents and that FERC produce the modified version. 

Thank you for your attention to this matter. We look forward to receiving your 
response to this Freedom of Information Act Appeal. 

Very truly yours, 

STEWART SOKOL & LARKIN LLC 

216rti 
TJS:ljs 
cc: Charles A. Beamon 

Associate General Counsel 
General and Administrative Law 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, D.C. 20426 
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August 20, 2014 

Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, D.C. 20426 

Re: Freedom of Information Act Appeal 
FOIA No. FY14-78 
Our File No. 3458.023 

Dear Mr. Morenoff: 

Jesse C. Ormond* 
William Brent Hamilton Jr. 

Mario R. Nicholas 

All Members of Oregon Har 
" Washington Bar 

t District of Columbia Har 
•Alaska Har 
O Idaho Har 

# Wyoming Har 
0 Utah Bar 

This letter is an appeal from the Response Letter dated July 7, 2014, relating to General 
Construction Company's ("GCC") Freedom of Information Act (FOIA) Request, 
No. FY14-78. GCC's FOIA Request included materials found at the following elibrary 
Accession Numbers: 

• 20050519-0213; 
• 20050628-0167; 
• 20051012-0171; 
• 20060815-0256; 
• 20060115-0531; 
• 20070731-0009; 
• 20080410-0068; 
• 20090210-0157; 
• 20090519-0144; 
• 20120921-0308; 
• 20121112-5274; 
• 20140213-5032; 
• 20140313-5045; 
• 20130911-0010;and 
• 20130911-4010 through 4048. 
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The Response Letter concluded that each of these documents was protected under the 
Exemptions found in FOIA, 5 U.S.C. § 552(b). GCC disagrees that any of the above
listed documents are exempted under FOIA. And, to the extent that there is protected 
information within those documents, that information should be redacted before 
disclosing the document. GCC hereby makes its appeal to the Acting General Counsel 
of the Federal Energy Regulatory Commission (FERC). 

In addition to appealing the decision of the Final Response Letter, this letter 
requests further explanation of the application of FOIA Exemptions stated in the 
Response Letter. In many instances, GCC is unable to assert all of its grounds for 
appeal because the Response Letter lacks detail and citations. 

I. SUMMARY OF RESPONSE LETTER 

The following table summarizes the documents requested by GCC and the 
exemptions cited by FERC for not disclosing those documents: 

Document Number § 552(b) Exemption(s) 
20050519-0213 5, 7(F} 
20050628-0167 5, 7(F) 
20051012-0171 5, 7(F) 
20060815-0256 5, 7(F) 

20060115-0531 
Not Exempt - Will be 

Released in Full 
20070731-0009 5, 7(F) 
20080410-0068 5, 7(F) 
20090210-0157 7(F) 
20090519-0144 5, 7(F) 
20120921-0308 5, 7(F) 
20121112-5274 7(F) 
20140213-5032 7(F) 
20140313-5045 7(F} 

20130911-0010 Not Exempt - Will be 
Released in Full 

2 Docs Not Exempt -
20130911-4010 Will be Released 

through 
20130911-4048 Remaining Docs 

Exempt under 3 

As noted, we understand that some of the requested documents were determined to be 
not exempt and will be reclassified in the near term. Nonetheless, GCC has not yet 
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received any of those documents. With respect to the remaining documents, GCC 
appeals the applications of these exemptions as grounds for withholding any of the 
documents listed above. To the extent that those documents do contain sensitive 
material, that material should be redacted prior to disclosure of the document. 

II. THE FREEDOM OF INFORMATION ACT FAVORS PUBLIC DISCLOSURE. 

The Freedom of Information Act strongly favors disclosure of documents to the 
public. It is true that Congress included some limited exemptions for information that 
may not be disclosed. "But these limited exemptions do not obscure the basic policy 
that disclosure, not secrecy, is the dominant objective of the Act. These exemptions are 
explicitly made exclusive, and must be narrowly construed." Dep't of the Air Force v. 
Rose, 425 U.S. 352, 361 (1976) (citations and quotations omitted). 

So little information has been provided to GCC that, at this time, GCC is unable 
to determine whether exemptions are being properly applied by FERC. "Of course the 
explanation of the exemption claim and the descriptions of withheld material need not 
be so detailed as to reveal that which the agency wishes to conceal, but they must be 
sufficiently specific to permit a reasoned judgment as to whether the material is actually 
exempt under FOIA." Founding Church of Scientology of Washington, D.C., Inc. v. Bell, 
603 F.2d 945, 949 (D.C. Cir. 1979). To the extent that FERC continues to assert the 
application of these exemptions. GCC requests clarification and additional evidence or 
justification. 

Ill. GCC RIGHTFULLY REQUESTED DOCUMENTS PROTECTED BY CEii. 

The Response Letter notes that some of the requested documents contain 
Critical Energy Infrastructure Information (CEii). To the extent that those records may 
be obtained through other formal requests, GCC will obtain those documents through 
the process described in 18 C.F.R. § 388.113. For example, 20090210-0157 was 
labeled as exempt pursuant to Exemption 7(F), but the eLibrary Index Sheet contains a 
note explaining that the document "[w]ill be processed with CEii request." Please 
confirm that the requested CEii documents will be produced. 

Jane Nelson, a paralegal in our office, spoke with a representative of FERC via 
telephone regarding the requested documents. That FERC representative told 
Ms. Nelson that two documents, 20060115-0531 and 20130911-0010 were no longer 
being held pursuant to any FOIA Exemptions. That FERC representative told 
Ms. Nelson that those two documents would be re-coded within the FERC computer 
system. Please confirm that those codes were changed and that GCC will obtain the 
requested documents. 

STEWART SOKOL & LARKIN LLC 
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IV. FOIA EXEMPTION 3 DOES NOT APPLY TO THE REQUESTED DOCUMENTS. 

FERC claims that the majority of the documents contained within 20130911-4010 
through 20130911-4048 are exempt under Exemption 3. However, FERC has not 
made the requisite showing to withhold documents under the National Historic 
Preservation Act of 1966 (NHPA) or the Archaeological Resources Protection Act 
(ARPA). 

Under the NHPA, information may be withheld 

... from disclosure to the public, information about the location, 
character, or ownership of a historic resource if the Secretary and 
the agency determine that disclosure may-
( 1) cause a significant invasion of privacy; 
(2) risk harm to the historic resources; or 
(3) impede the use of a traditional religious site by practitioners. 

16 U.S.C. § 470w-3. In this case, FERC merely asserts that information about the 
location, character, or ownership of a historic resource is exempt from disclosure. 
Under the plain language of the NHPA, more is required to withhold information from 
disclosure. FERC must demonstrate that disclosure of the requested documents would 
either (1) cause a significant invasion of privacy; (2) risk harm to the historic resources; 
or (3) impede the use of a traditional religious site by practitioners. Since FERC has not 
made such a showing, Exemption 3 does not protect any documents requested by 
GCC. 

Under the ARPA, 

Information concerning the nature and location of any 
archaeological resource for which the excavation or removal 
requires a permit or other permission under this chapter or under 
any other provision of Federal law may not be made available to 
the public under subchapter II of chapter 5 of title 5 or under any 
other provision of law unless the Federal land manager concerned 
determines that such disclosure would-
{ 1 ) further the purposes of this chapter or the Act of June 27, 1960 
(16 U.S.C. 469-469c), and 
(2) not create a risk of harm to such resources or to the site at 
which such resources are located. 

16 U.S.C. § 470hh{a). In this case, FERC has not made any showing that the Federal 
land manager has determined that disclosure of the requested documents would either 
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(1) further the purposes of the ARPA or (2) create a risk of hann to the resources or to 
the site at which the resources are located. 

Since FERC has not demonstrated that either the NHPA or the ARPA apply to 
the documents requested by GCC, all of the documents that are currently withheld 
under Exemption 3 should be disclosed. 

V. FOIA EXEMPTION 5 DOES NOT APPLY TO THE REQUESTED DOCUMENTS. 

FOIA Exemption 5, which protects the deliberative process privilege, does not 
apply to the requested documents. As a threshold matter, to qualify as "inter-agency or 
intra-agency memoranda," the memo must be created by an "agency." 5 U.S.C. § 
552(b)(5). "[A]gency" is defined in the statute to mean "each authority of the 
Government." 5 U.S.C. §551(1). It includes entities such as Executive Branch 
departments, military departments, Government corporations, Government-controlled 
corporations, and independent regulatory agencies. See 5 U.S.C. §552(f). 

In some cases, the "consultant corollary" applies when "the records submitted by 
outside consultants played essentially the same part in an agency's deliberative process 
as documents prepared by agency personnel." Dep't of the Interior and Bureau of 
Indian Affairs v. Klamath Water Users Protective Ass'n, 532 U.S. 1, 12 (2001 ). The 
consultant corollary is available where the consultant 

does not represent an interest of its own, or the interest of any 
other client, when it advises the agency that hires it. Its only 
obligations are to truth and its sense of what good judgment calls 
for, and in those respects the consultant functions just as an 
employee would be expected to do. 

Id. at 11. In other words, consultants may not have competing or independent financial 
interests in the subject matter of the consultation. 

In this case, there is no indication that any of the documents being withheld were 
prepared by an agency. To the extent that a memorandum was prepared by a 
non-agency (for example, a private company), that memorandum must be disclosed. 
To the extent that some of the requested documents appear to be intra-agency or 
inter-agency memos, GCC requests redacted copies of those documents or, in the 
alternative, additional explanation or evidence to justify the application of FOIA 
Exemption 5. 
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VI. FOIA EXEMPTION 7(F) DOES NOT APPLY TO THE REQUESTED 
DOCUMENTS. 

FOIA Exemption 7 only applies to "records or information compiled for law 
enforcement purposes." In determining whether records were compiled for law 
enforcement purposes, courts' "focus is on how and under what circumstances the 
requested files were compiled, and whether the files sought relate to anything that can 
fairly be characterized as an enforcement proceeding." Jefferson v. Dep't of Justice, 284 
F.3d 172, 176-77 (D.C. Cir. 2002) (citations and quotations omitted). The requested 
documents were not compiled for law enforcement purposes. Therefore, FOIA 
Exemption 7(F) simply does not apply ~nd the requested documents should be 
disclosed. 

VII. WHERE DOCUMENTS CONTAIN SOME PRIVILEGED INFORMATION, THAT 
INFORMATION SHOULD BE REDACTED AND THE DOCUMENTS SHOULD 
BE DISCLOSED. 

FOIA requires an Agency to err on the side of producing information, where 
possible. By the terms of the Act, 

Any reasonably segregable portion of a record shall be 
provided to any person requesting such record after deletion of the 
portions which are exempt under this subsection. The amount of 
information deleted, and the exemption under which the deletion is 
made, shall be indicated on the released portion of the record, 
unless including that indication would harm an interest protected by 
the exemption in this subsection under which the deletion is made. 
If technically feasible, the amount of the information deleted, and 
the exemption under which the deletion is made, shall be indicated 
at the place in the record where such deletion is made. 

5 U.S.C. § 552(b). To the extent that any reasonably segregable portion of any 
requested record is exempt, Mowat requests that FERC delete or redact those portions 
of the documents and that FERC produce the modified version. 
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Thank you for your attention to this matter. We look forward to receiving your 
response to this Freedom of Information Act Appeal. 

Very truly yours, 

STEWART SOKOL & LARKIN LLC 

J~ 
TJS:ljs 
cc: Charles A. Beamon 

Associate General Counsel 
General and Administrative Law 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, D.C. 20426 
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June 13,2014 

David L. Morenoff 
Acting General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Re: Freedom of Information Act Appeal 

Dear Mr. David L. Morenoff, 
I am in receipt of FOIA No. FY14-86 Response to Expedited Processing & Fee Wavier 
Request dated June 1 1, 2014. 

I would like to add supplemental information to my Freedom of Information Expedited 
request for; electronic copies of the FERC approved detailed drawings and/or detailed 
documentation for MLV 324-2A assembly location that shows all approved crossovers 
related to Docket CP 11-161 prior to the in-service date of November 1, 2013. 

The Tennessee Gas Pipeline Company (TOP) drawing (TO-C324-E 1-03-SK) dated 
October 29, 2013 was provided to the Army Corps of Engineers (ACOE) and the 
Pennsylvania Department of Environmental Protection (PADEP) to request modifications 
to permits CENAP-OR-R-2011-0032 and E52-231 respectively. 

The Delaware Riverkeeper Network (DRN) filed notices of complaint with the 
Commission on May 28, 2014 and June 10, 2014, regarding conditions observed at the 
location of two noncom pliant valves since TOP first reported one of them to the 
Commission in TGP's Weekly Status Report filed on October 31, 2013. The new 
drawing (TO-C324-El-03-SK) preceded TGP's filing with the Commission reporting a 
valve stem inadvertently installed in wetland W040 and did not depict the ML V 324-2A 
on the detailed drawing. The Commission has failed to address DRN's complaints 
regarding impacts to W040 and the environment that included leaks and a ruptured valve 
attached to the southerly valve stem in W040. These conditions have been documented 
over a 6 month period while TOP was allowed to leave the noncom pliant valves in place 
threatening harm to a Federally protected wetland and its receiving waters Vantine 
Brook, a HQ-CWF, MF and Class A trout stream that is a source of Milford's water 
supply. Therefore, I believe conditions contained in DRN's Notice of Complaints at the 
location of the noncom pliant valves is an imminent threat to the environment and the 
water supply for the citizens who rely on this watershed for potable water. 

TGP's drawing (TO-C324-El-03-SK) depicts a direct connection of a "crossover'' pipe 
with two valves between the 30" NEUP pipeline and the 24" 300 Line pipeline. I believe 
this connection between the two pipelines creates an imminent danger to nearby residents 
of Milford Township. Compressor horsepower (HP) at three facilities on the TOP NEUP 
Project upstream of the crossover pipeline has increased by 61 % from 36,500 HP to 
58,810 HP (Table 1.5 .2-1 Environmental Assessment). The crossover pipeline connects 
directly to the 300 Line 24" pipeline that was installed nearly 60 years ago that lacks the 
safety designs incorporated in new pipeline construction. The compressed gas is directed 



into the reduced 24" pipe that is connected to MLV 324-IA and TGP's metering facility. 
Both are enclosed in a fenced area, which FERC approved the variance to include the 
crossover pipeline and associated noncom pliant valves on June 10, 2014. The 
compressed gas then travels into a 12" interconnect pipeline between the TGP metering 
and Columbia's Gas Pipeline Company (CGP) Milford compressor facility. CGP's 12" 
interconnect pipeline and compressor facility are currently in the application phase with 
FERC for replacement (Columbia Gas Eastside Expansion Project - Docket CP 14-17-000 
(PF 13-7). 

The new 30" NEUP pipeline carrying compressed gas from the newly upgraded 
compressor facilities is forced into the aging smaller diameter pipeline through TGP's 
metering facility to CGP's compressor facility and interconnect pipeline that are outdated 
compared to the new upgraded compressor facilities and pipeline facilities upstream. I 
believe allowing this direct connection between the larger 30" pipeline into a series of 
smaller diameter pipelines and above ground facilities leading to CGP's compressor built 
more than 50 years ago creates an imminent danger to nearby residents and is a public 
health hazard. So not only is there imminent harm being caused to a federally protected 
wetland W040 and its receiving waters, the Vantine Brook a HQ-CWF, MF Class A 
trout stream and a source of potable water to local residents through the fill and 
irreparable and repeated compaction of soils and lack of restoration and contamination of 
this wetland, but there are real public health concerns regarding the aging infrastructure 
and hook ups. On various occasions, local residents nearby have documented and smelled 
gas at this same facility including on January 12, 2014 and February 27, 2014. 
I believe the concerns I expressed in this letter needs immediate attention by FERC and 
the regulatory agencies to resolve issues with the crossover pipeline. I am requesting that 
the Commission rescind its decision to grant a variance issued June 10, 2014 until all 
issues of DRN's Complaints and this letter are addressed and resolved by the 
Commission. 

I am again requesting an expedited FOIA request for electronic copies of the FERC 
approved detailed drawings and/or detailed documentation for the ML V 324-2A location 
that shows all approved crossovers related to Docket CP 11-161 prior to the in-service 
date of November 1, 2013. I am requesting the attachment that was filed with the 
supplement information by Tennessee Gas Pipeline Company, June 4, 2014 under CPI 1-
161 that was not provided to the service 1 ist. 

I believe my request for electronic copies of the two documents above can be completed 
under the two hours of search time that the Commission provides at no cost, so no fees 
should be required from me. 

Respectively submitted, 

Joe Zenes 



Cc: Sally Corrigan (PCCD) 
Elaine Moyer (ACOE) 
Maya van Rossum (ORN) 
Matt Walker (Clean air Council) 
Alex Dankanich (DOT PHMSA) 
Charles A. Beamon (Associate General Counsel) 
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FREEDOM OF INFORMATION ACT APPEAL 

Mr. David L. Morenoff 
Acting General Counsel FERC 
888 First Street, NE 
Washington, DC 20426 

August 15, 2014 

BY ELECTRONIC MAIL: FOIA-CEII@ferc.gov 

Re: Appeal of Initial Determination to Withhold Certain Information, FOIA FY14-93 

Dear Mr. Morenoff, 

We appeal FER C's denial of the above-captioned FOIA request by the Energy & 

Environment Legal Institute (EELI) and the Free Market Environmental Law Clinic (FMELC) 

("appellants"), communicated in its letter dated August 4, 2014. Specifically, FERC withheld 

fifty-five (55) responsive records in their entirety on the grounds that these documents were 

legally exempt from disclosure pursuant to FOIA exemptions 4, 5 and 6, without adequate 

demonstration or justification. Additionally, we appeal FERC's redactions of six (6) documents, 

citing exemptions 5 and 6, again without adequate demonstration or justification. 

We appeal for reasons detailed herein. With regard to fifty-four of the fifty-five 

documents withheld in full, FERC did not identify the agency decision each record was pre-

decisional to so as to justify its withholding, nor did it explain why they were deliberative, and 

thus exempt under exemption 5. Nor did it explain in sufficient detail the one (1) record 

withheld under exemption 4 that FERC asserts includes trade secrets or otherwise privileged or 

confidential financial information. Similarly, FERC did not explain why any of the files are 
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considered personnel files or how they could compromise individual privacy under exemption 6, 

provide us any basis to assess to legitimacy of that withholding, or even give a number of 

documents that it is withholding pursuant to exemption 6, despite asserting that exemption 6 is 

part of its justification for withholding at least some portions of the fifty-five documents 

withheld in their entirety. It simply invokes exemptions as if this were sufficient to not release 

public records. The use of exemption 6 is particularly troubling given the seeming implausibility 

of discussion of a merger approval or fine of Constellation going in an employee's personnel file, 

and also posing the threat of clearly unwarranted violation of personal privacy of the sort that 

exemption 6 protects. 

Under the law, FERC must demonstrate justification or otherwise provide sufficient 

reason for requesters to conclude that any documents not released or any information redacted 

from released documents is properly exempt from disclosure under FOIA. Instead FERC simply 

withheld most responsive records in full without justifying these withholdings beyond stating 

which exemptions they claim justify their withholdings and redactions and offering vague, non-

specific, categorical explanations as to why the documents qualify. Furthermore, FERC did not 

specify which documents it is withholding pursuant to which of the cited exemptions. The sum 

result FERC's inadequate response is to leave requesters without meaningful information or 

means by which to make a reasoned conclusion about the legitimacy of these withholdings. 

Particularly since most of those partially released records were almost entirely redacted, this 

indicates that there has been insufficient consideration as to what ought to properly and lawfully 
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be released to the public. It defies credulity that there are no segregable portions of the released 

emails that ought to be released under the law. 

Furthermore, the request at issue was for certain described emails in FERC's possession. 

While the Commission provided no information about the 55 withheld documents, which is 

improper in and of itself, FERC notes that factual information can be redacted if it is so 

inextricably intertwined with the deliberative matter that disclosure would reveal the pre-

decisional deliberations. As such, FERC's withholdings in full are on their face presumptively 

impermissible as email records by their nature include factual information that cannot be 

withheld under exemption 5 and is clearly segregable, such as To, From, Time, Date, typically 

Subject, etc. There is no credible explanation that all such information could be withheld in its 

entirety under exemptions 4 or 6. This is not the first time we have encountered this facially 

improper tactic with FERC (see, for example, requests 13-078 and 2014-1), which FERC has 

ultimately abandoned properly - if only after imposing delay and expense of requiring that 

we sue - which given the serial nature of this practice is by this time highly improper.. FERC 

should end this unlawful practice and immediately release all factual information contained in 

these emails. 

I. Jurisdictional Statement 

The underlying FOIA request was properly filed under 5 U.S.C. § 552. In response, the 

Commission released six heavily redacted documents and withheld fifty-five (55) documents in 

their entirety pursuant to FOIA exemptions 4, 5 and 6. Furthermore, the Commission provided 

no substantive description or explanation of the withheld documents and provided no substantive 
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explanation of the heavy redactions to the few documents released. Pursuant to 18 C.F.R. § 

388.110, you have jurisdiction because "A person whose request for records, request for fee 

waiver or reduction, or request for expedited processing is denied in whole or part may appeal 

that determination to the General Counsel or General Counsel's designee within 45 days of the 

determination." 18 C.F.R. § 388.110 (a)(l). Further, all procedural rules have been complied with 

as this is: (1) in writing, (2) properly addressed, (3) clearly identified as a "Freedom of 

Information Act Appeal" and includes a copy of the underlying Request, ( 4) sets forth grounds 

for reversal, and (5) was filed within 45 days of the date of FERC's August 5, 2014, 2014 denial. 

C.F.R. § 388.110. 

II. Proceedings Below 

This appeal involves one FOIA request, sent by electronic mail on June 23, 2014 to 

FERC at FOIA-CEII@ferc.gov, seeking all emails (bold in original): 

1) sent or received by either Jon Wellinghoff, or Norman Bay of FERC's Office of 

Enforcement, 2) which use in either the Subject field or their body, a) 

"Constellation" or "Exelon", and b) in either the Subject field or their body, 

"approve", "merge" (which also includes "merger"), "consent", and/or 

"settle" (which also includes "settled" and "settlement"). 

Responsive records will be dated over the five-month period January 1, 2012 

through May 31, 2012. 

FERC assigned the number FY14-93 to the request. 
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On August 5, 2014, FERC provided six ( 6) heavily redacted documents with little 

justification for these redactions, and withheld fifty-five (55) documents in their entirety, stating 

that, "Six ( 6) documents are being released in redacted form pursuant to FOIA Exemptions 5 and 

6 .... The remaining fifty-five (55) documents are being withheld in full pursuant to FOIA 

exemptions 4, 5 and 6." (Determination Letter, Pg. 1). 

FERC provided no explanation of the redactions to the six released documents, beyond 

claiming exemptions 5 and 6 in a generic sense as the source of the legitimacy of the numerous, 

near complete redactions. Nor does FERC provide sufficient explanation for the fifty-five (55) 

documents withheld in their entirety. FERC's only explanation is boilerplate language 

explaining each of the exemptions, not cited for specific documents but for groups of documents, 

and making sweeping, non-specific claims that the documents in question "contains detailed and 

confidential and proprietary information concerning the settlement with Constellation Energy 

Commodities Group, Inc." pursuant to exemption 4, "internal staff emails protected from release 

under FOIA exemption 5," and that there "are names oflower-level employees" that are withheld 

under exemption 6. (Id., Pg. 2-3). There is no substantive information about the nature of the 

documents being withheld, what they are discussing, or why the exemptions cited would rightly 

apply to such documents. The only further information included is the number of documents of 

the fifty-five (55) entirely withheld documents applied to each exemption, and even that is 

lacking in detail. FERC claims that one ( l) document is being withheld pursuant to exemption 4, 

trade secrets, and fifty-four (54) withheld pursuant to exemption 5, deliberative. (Id., Pg. 2) 

However, FERC also clearly claimed that documents are being withheld pursuant to exemption 
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6, personnel privacy, although it makes no mention of which documents are being withheld 

pursuant to exemption 6 as well as either exemptions 4 and 5. (Id., Pg. 1)1 

Furthermore, FERC makes no attempt to explain any balancing test it may have 

conducted that is required in invoking, and justifying, exemption 6, as required by law. 

Furthermore, since FERC has been very unclear about which documents or redactions are being 

withheld under exemption 6, there is also no way to tell if any of the purported privacy interests 

are lessened by the fact that they are made by, or on behalf of, candidates for public office, such 

as Mr. Bay who is not only a FERC Commissioner, but slated to be its Chairman come April, 

2015. 

III. Standards of Review: All Doubts Must be Resolved in Favor of Disclosure 

FER C's production is in violation of the black letter law that an agency cannot rely on 

"boilerplate" privilege claims, or simply recite that the withholding or redactions of a document 

meets statutory standards without tailoring "the explanation to" each "specific document," and 

with a "contextual description" of how those standards apply to "the specific facts" of each 

document. King v. United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987) 

("[c]ategorical description [s) of redacted material coupled with categorical indication of 

anticipated consequences of disclosure" was "clearly inadequate."); Vaughn v. Rosen, 484 F.2d 

820, 826 (D.C. Cir. 1973) ("generalized" or conclusory exemption claims are insufficient); 

1 This may be a simple mistake, as there is some discussion of exemption 6 on page 3 of the Determination Letter 
which discusses redactions to the six (6) produced documents. However, page 1 of the Determination Letter 
specifically cites exemption 6 as being related to the fifty-five (55) documents being withheld in their entirety, 
although none are specifically numbered in the way documents withheld pursuant to exemptions 4 and 5 are 
specified. This, at the very least, demonstrates the need for FERC to live up to its obligations to individually explain 
each withholding. 
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Wiener v. FBI, 943 F.2d. 972, 977-79 (9th Cir. 1991) ("boilerplate" explanations without an 

effort to "tailor the explanation to the specific document withheld" were insufficient). See also 

Halpern v. FBI, 181F.3d279, 293-94 (2d Cir. 1999) (agency's Vaughn Index must apply 

statutory standards for exemption "to the specific facts of the documents at hand," giving a 

"contextual description" of "the documents subject to redaction" and "the specific redactions 

made to the various documents."); ACLU v. Office of the Director of Nat. Intelligence, No. 

10-449, 2011WL5563520, *6 (S.D.N.Y. Nov. 15, 2011) (improper for an agency to submit a 

Vaughn Index "proffering conclusory and nearly identical justifications for" withholding each 

document); De.fenders of Wildlife v. U.S. Border Patrol, 623 F.Supp.2d 83, 90-91 (D.D.C. 2009) 

(agency must "'disclose as much information as possible' in its Vaughn Index," and not merely 

"parrot" or "recite the statutory standards"'). But that is exactly what FERC has done here and 

the presumption toward disclosure requires that FERC's withholdings either be sufficiently 

justified, or alternatively, released to the public. 

FERC must provide requesters sufficient specificity "to permit a reasoned judgment as to 

whether the material is actually exempt under FOIA" (Founding Church of Scientology v. Bell, 

603 F.2d 945, 959 (D.C. Cir. 1979)), and should "describe each document or portion thereof 

withheld, and for each withholding it must discuss the consequences of supplying the sought-

after information." King v. DoJ, 830 F.2d at 223-24. It is also well-settled that Congress, 

through FOIA, "sought 'to open agency action to the light of public scrutiny.'" DOJ v. Reporters 

Comm.for Freedom of Press, 498 U.S. 749, 772 (1989) (quoting Dep 't of Air Force v. Rose, 425 

U.S. 353, 372 (1976)). The legislative history is replete with reference to the, '"general 
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philosophy of full agency disclosure"' that animates the statute. Rose, 425 U.S. at 360 (quoting 

S.Rep. No. 813, 89th Cong., 2nd Sess., 3 (1965)). Accordingly, when an agency withholds 

requested documents the burden of proof is placed squarely on the agency, with all doubts 

resolved in favor of the requester. See, e.g., Federal Open Mkt. Comm. v. Merrill, 443 U.S. 340, 

352 ( 1979). This burden applies across scenarios and regardless of whether the agency is 

claiming an exemption under FOIA in whole or in part. See, e.g., Tax Analysts, 492 U.S. 136, 

142 n. 3 (1989); Consumer Fed'n of America v. Dep ~of Agriculture, 455 F.3d 283, 287 (D.C. 

Cir. 2006); Burka, 87 F.3d 508, 515 (D.C. Cir. 1996). 

These disclosure obligations are to be accorded added weight in light of the Presidential 

directive to executive agencies to comply with FOIA to the fullest extent of the law specifically 

cited in the underlying request to FERC to produce responsive documents. Presidential 

Memorandum For Heads of Executive Departments and Agencies, 75 F.R. § 4683, 4683 (Jan. 21, 

2009). As the President emphasized, "a democracy requires accountability, and accountability 

requires transparency," and "the Freedom of Information Act ... is the most prominent 

expression of a profound national commitment to ensuring open Government." Accordingly, the 

President has directed that FOIA "be administered with a clear presumption: In the face of doubt, 

openness prevails" and that a "presumption of disclosure should be applied to all decisions 

involving FOIA." Similarly, FERC's withholdings are not consistent with statements by the 

President and Attorney General, inter alia, that "The old rules said that if there was a 

defensible argument for not disclosing something to the American people, then it should not 

be disclosed. That era is now over, starting today" (President Barack Obama, January 21, 
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2009), and "Under the Attorney General's Guidelines, agencies are encouraged to make 

discretionary releases. Thus, even if an exemption would apply to a record, discretionary 

disclosures are encouraged. Such releases are possible for records covered by a number of 

FOIA exemptions, including Exemptions 2, 5, 7, 8, and 9, but they will be most applicable under 

Exemption 5." (Department of Justice, Office of Information Policy, OIP Guidance, "Creating a 

'New Era of Open Government'"). 

FERC's withholding of fifty-five (55) documents was in error, as was their extensive and 

unjustified redactions to the six (6) documents produced, for reasons already stated, and 

discussed in greater detail below. FERC's denial should thus be reversed, the withheld 

responsive records made available, and all improperly redacted documents be released in an 

unredacted form, or else with only legitimate redactions, labeled with the appropriate exemption 

and a clearly articulated explanation as to why each redaction is justified. 

IV. Arguments and Support 

A. FERC improperly withheld records in full without explaining why it could not 

produce the records in redacted form, despite its demonstrated ability to redact and 

produce similar information when it wishes to do so. 

Similar to previous productions, FERC's withholding emails in their entirety pursuant to 

exemption 5 is facially unlawful. Unfortunately, FERC decided to withhold fifty-four (54) 

emails, in full, although the law is very clear even before the ostentatious claims of this being 

"the most transparent administration, ever'', and serial administration vows to err on the side of 

disclosure as never before: all factual information must be released unless it is simply impractical 

to segregate it, including, e.g., To, From, Date, and Subject information. Withholding emails in 
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full is also a facially impermissible practice given the simplicity of redacting such records' 

exempt information. FERC does not provide any individualized justification for withholding the 

fully withheld documents, which must be emails given the request language, in their entirety. 

Under 5 U.S.C. § 552(b), any "reasonably segregable" information must be disclosed-that is, 

information that can be separated from the rest of a document-even if the document is 

otherwise exempt from disclosure, unless the exempt and non-exempt portions are "inextricably 

intertwined with exempt portions." Trans-Pacific Policing v. U.S. Customs Serv., 177 F.3d 

1022, l 028 (D.C.Cir.1999) (court has "an affirmative duty to consider the segregability issue sua 

sponte."); Mead Data Cent., Inc. v. Dep't of the Air Force, 566 F.2d 242, 260 (D.C.Cir.1977). An 

agency must provide a "detailed justification," not just "conclusory statements" to demonstrate 

that it has released all reasonably segregable information. Mead Data, 566 F.2d at 261. "The 

government must show with reasonable specificity why a document cannot be further 

segregated." Marshall v. FB.J., 802 F.Supp.2d 125, 135 (D.D.C. 2011); see Quinon v. FBI, 806 

F.3d 1222, 1227 (D.C. Cir. 1996) ("reasonable specificity" required). FERC has done nothing of 

the sort. 

The truth of this is furthermore demonstrated by the fact that FERC has demonstrated its 

ability to do this not just in previous productions to us but in this same production with regards to 

the 6 documents it did produce in part. Numerous emails are redacted of everything but To, 

From, Date, and Subject information. FERC therefore must, at the very least, produce the 

documents without redacting such clearly segregable, factual information, as it has already done 

for several documents already released in response to the FOIA request at issue. 
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B. FERC Improperly Withheld Information as Deliberative, Without Showing it is 
Directly Related to Actual Policy Formulation of the Kind Contemplated by 
Exemption 5 

Furthermore, requesters lack sufficient information to know if the remainder of the 

information contained therein is rightly segregable, as FERC improperly relies on a boilerplate 

justification for withholding of fifty-four (54) responsive record, emails, in full, and numerous 

redactions to the six (6) produced documents that are not labeled, discussed, or justified in any 

substantive way, beyond asserting that the documents "consist of internal staff emails protected 

from release under FOIA exemption 5." (Determination Letter, Pg. 3). This is wholly 

inadequate. FERC 's rationale for withholding this information sheds no light whatsoever on the 

information it is withholding, and thus fails to meet FERC's burden of showing that the material 

is privileged. See King v. United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987); 

Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973); Defenders of Wildlife v. U.S. Border Patrol, 

623 F.Supp.2d 83, 90-91 (D.D.C. 2009); Wiener v. FBI, 943 F.2d 972, 977-79 (9th Cir. 1991); 

Halpern v. FBI, 181F.3d279, 293-94 (2d Cir. 1999). 

Some internal staff emails concerning the Constellation settlement may indeed be 

deliberative, but a broad assertion that virtually every email that discusses the settlement are both 

predecisional and deliberative, in their entirety, is not plausible. Even if it is in fact true that 

every section of each email is both predecisional and deliberative, and thus properly withheldp 

under exemption 5, FERC has manifestly failed to demonstrate this fact. Instead, they have 

merely alleged that the information withheld is protected under exemption 5 and thus has not 

fulfilled its duty under the law. As the Southern District of New York found in Fox News 
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Network, LLC v. U.S. Dept. a/Treasury, 911 F.Supp.2d 261, 279 (S.D.N.Y. 2012), "[t]o be 

deliberative, a document must actually be 'related to the process by which policies are 

formulated.' Grand Cent. P'ship, 166 F.3d at 482 .... [The agency] must actually identify and 

explain the role that a given document has played in the decisionmaking process. See, e.g., 

Coastal States Gas Corp. v. Dep i of Energy, 617 F.2d 854, 868 (D.C.Cir.1980) ('agency has the 

burden of establishing what deliberative process is involved, and the role played by the 

documents in issue in the course of that process')." (emphasis added). Thus, at the very least, 

FERC must sufficiently justify these withholdings and redactions under exemption 5. If it 

cannot provide such a sufficient legal justification for each individual document and/or redaction, 

it must release the document in full, or at least pursuant to lawful, clearly explained redactions. 

C. FERC's Boilerplate Assertion of the Propriety of Withholdings under Exemption 4 is 

Facially Improper 

FERC claims that one (1) document is being withheld due to FOIA exemption 4, which 

covers "trade secrets and commercial or financial information obtained from a person [that is] 

privileged or confidential." (Determination Letter, Pg. 2). However, beyond citing the standard 

and a supporting case affirming that standard, FERC provides no information whatsoever that 

would allow requesters or anyone else to determine whether the withholding rises to the level of 

that standard. As previously discussed, courts are clear that an agency cannot rely on 

"boilerplate" privilege claims, or simply recite that the withholding or redactions of a document 

meets statutory standards without tailoring "the explanation to" each "specific document," and 

with a "contextual description" of how those standards apply to "the specific facts" of each 
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document. King v. United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987) and that 

"[c]ategorical description [s] of redacted material coupled with categorical indication of 

anticipated consequences of disclosure" was "clearly inadequate." Vaughn v. Rosen, 484 F.2d 

820, 826 (D.C. Cir. 1973) and furthermore that "generalized" or conclusory exemption claims 

are insufficient; Wiener v. FBI, 943 F.2d. 972, 977-79 (9th Cir. 1991 ). 

Since no information whatsoever beyond the mere bald assertion that such a document is 

exempt under exemption 4 is given, petitioners lack the information necessary to know if this 

withholding is legitimate; that is, FERC failed to demonstrate it. FERC should immediately 

provide a meaningful justification as to why this withholding is legitimate with factual 

information related to the document itself, not the law that allows for withholding. If it cannot, it 

should release the document subject to any legitimate withholdings. 

D. FERC Fails to adequately Explain or Justify Withholding of "Lower-Level 

Employees" Names, and its Explanation of the Validity of Other Withholdings Under 

Exemption 6 is Wholly Inadequate, and Any Privacy Interests Potentially Involved 

Are Likely Outweighed By Public Interest In Disclosure 

FERC claims that the documents released have redactions pursuant to exemption 6, and 

that the remaining fifty-five (55) documents are being withheld pursuant to exemptions 4, 5, and 

6. (Determination Letter, Pg. 1 ). It later discusses exemption 6, again merely citing boilerplate 

language concerning the standard and claiming that, "The names of lower-level employees have 

been redacted from the documents." (Id., Pg. 3). It makes no mention of which documents are 
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being withheld entirely pursuant to exemption 6, although it clearly cites exemption 6 as being 

relevant to the documents being withheld. 2 

Similarly, the redactions on the produced documents are not labeled, nor does FERC 

provide any explanation of the use of exemption 6 and why it applies to withheld information. 

In invoking exemption 6 to withhold the names of "lower-level employees," FERC 

ignores precedent. For example, in Gordon v. FBI, 388 F. Supp. 2d 1028 (N.D. Cal. 2005), the 

Court held that the Government had not "met its burden of showing that revealing the names of 

TSA employees that appear on otherwise disclosable documents would 'constitute an 

unwarranted invasion of personal privacy,"' and that "While several cases have held that an 

employee has a privacy interest in his name and home address," (emphasis in original) Id. at 

1040-41, there was no such interest in their names alone. Indeed, the court specifically held the 

opposite, stating that "revealing the names of government employees who are making important 

government policy serves FOIA's core purpose of contributing to the public's understanding of 

how its government operates. Knowing who is making government policy ... is relevant to 

understanding how the government operates." Id. at 1041. 

This move by FERC is of particular concern to requesters given its contemporaneous 

withholding of responsive records discussing Constellation and/or its merger with Exelon as 

"personnel" information the release of which would cause clearly unwarranted violation of an 

individual privacy; as noted above, this is implausible, and is more likely of a part with FERC's 

2 As previously noted (fn. 1), this may be an inadvertent mistake. In any event, even if that is the case, it 
is further evidence that requesters are owed a sufficient explanation of these redactions and withholdings 
as is their right under the law. So far, such an explanation has simply not been provided. 
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recent pattern of withholding any discussion tied to its Chairman-in-waiting Norman Bay, until 

he is installed as Chair. That is, some or all of the b6 withholding of parties to email is to delay 

disclosure of Bay's involvement in certain discussions. 

Regardless, the withholding is not on its face legitimate and FERC has not satisfied its 

burden. The public interest in Bay's involvement with the Constellation settlement which FERC 

expressly tied to its merger approval with Exelon is greater now than ever, for reasons requesters 

elaborate in a filing due soon in EEL! et al. v. FERC (cv: 14-502 (D.D.C.)). In short, when 

asked, Mr. Bay indicated to the U.S. Senate that he was peripheral to these matters as part of his 

effort to obtain confirmation to a high public office of significant public trust, while other 

records indicate greater involvement than he let on. 

To the extent exemption 6 is used for withholding entire documents, or is used for 

information that is not simply the names of employees, the truth of which is unclear based on 

FERC's Determination Letter, the lack of sufficient explanation is clearly improper. As 

repeatedly discussed herein, such complete lack of an explanation is facially improper and leaves 

requesters with no way to determine if these redactions and/or withholdings are legitimate under 

the law, as "[ c ]ategorical description[ s] of redacted material coupled with categorical indication 

of anticipated consequences of disclosure" are "clearly inadequate." Vaughn v. Rosen, 484 F.2d 

820, 826 (D.C. Cir. 1973). Merely saying exemption 6 may be involved in the decision to 

withhold dozens of documents - the overwhelming majority of responsive records - in their 

entirety, without further explanation, does not even rise to the standard of a "categorical 

description." It is a virtual nullity. 
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Finally, to the degree any information is withheld under exemption 6, either entire 

documents or redacted information on already released documents, it must be balanced against 

the public interest in disclosure, as courts have repeatedly explained. See Department of Defense 

v. FLRA, 510 U.S. 487, 497 (1994) ("We must weigh the privacy interest ... in nondisclosure ... 

against the only relevant public interest in the FOIA balancing analysis - the extent to which 

disclosure of the information sought would 'she[ d] light on an agency's performance of its 

statutory duties' or otherwise let citizens 'know what their government is up to.'" (quoting DOJ v. 

Reporters Committee/or Freedom of the Press, 489 U.S. 749, 773 (1989)); Multi Ag Media LLC 

v. USDA, 515 F.3d 1224, 1228 (D.C. Cir. 2008) (noting that if requested information falls within 

Exemption 6, the next step in the analysis is to determine whether "disclosure would constitute a 

clearly unwarranted invasion of personal privacy ... [by] balanc[ing] the privacy interest that 

would be compromised by disclosure against any public interest in the requested information"). 

Whether FERC has even attempted such a balancing test is unclear. If FERC has performed such 

a test, it has clearly not explained that fact, nor has it explained why it found in favor of 

nondisclosure, as is required by law. 

Finally, it is likely that the responsive documents discuss work performed by now-

Commissioner Norman Bay in his former capacity as FERC's head of enforcement. Mr. Bay is 

slated to take over as the Chairman of the Commission in April, 2015, upon letter asserting that 

determination by the PResident. Thus, the public interest in disclosure is high. Furthermore, 

given Mr. Bay's impending ascension to Chairman in the coming months, he is a candidate for 

public office, and is a public figure, and thus has diminished privacy interests, as courts have 
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repeatedly stated. See, e.g. Iowa Citizens for Cmty. Improvement v. USDA, 256 F.Supp.2d 946 

(S.D. Iowa 2002), Nation Magazine v. United States Customs Service, 71 F.3d 885, 894, n.9 

(D.C. Cir. 1995). It is highly unlikely that any of the requested documents could possibly 

survive a balancing test when the public interest in disclosure is so high and the privacy interests 

are so low. In any event, if FERC believes otherwise, the agency must explain why. FERC has 

manifestly failed to do so. 

V. Conclusion 

FERC's Determination Letter and extremely limited disclosure is wholly inadequate and 

not in accordance with the law. FERC has manifestly failed to adequately explain its extensive 

withholdings and redactions on any of the claimed exemptions. To the degree it has made any 

explanation at all concerning the nature of the documents being withheld, the facts cited indicate 

that nondisclosure would not be in compliance with clear case law, and would indeed violate the 

original purposes for the Freedom of Information Act, let alone the Obama Administration's 

repeated public promises and official edicts in favor of more disclosure, not less. As the 

President has said in his directive to all federal agencies on January 26, 2009, "The Freedom of 

Information Act should be administered with a clear presumption: in the face of doubt, openness 

prevails. The government should not keep information confidential merely because public 

officials might be embarrassed by disclosure, or because of speculative or abstract fears". 

We request the Commission proceed pursuant to this appeal with the required bias toward 

disclosure, consistent with the law's clear intent, judicial precedent affirming this bias, as well as 

the President's own directive. At the very least, this entails providing sufficient justification for 
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FERC's withholdings and redactions, as is required under the law and clear court precedents. 

Thus far, FERC has almost completely failed to do so. A proper, lawful response to this appeal 

would include releasing all completely withheld records, pursuant to any lawful redactions as 

may apply, and providing substantially unredacted copies of the documents already released. 

Any redactions not withdrawn need to be specifically justified and explained. Only by taking 

these actions can FERC cure its current, inadequate, response, and put the agency on the side of 

the public's right to know, rather than continuing to withhold documents and serve the political 

and/or public relations interests of high-level Commission personnel and a future Commission 

Chairman. 

If you have any questions please do not hesitate to contact the undersigned. 

Respectfully submitted, 

Christopher C. Homer 
The Free Market Environmental Law Clinic 
1489 Kinross Lane 
Keswick, VA 22947 
(202) 262-4458 
CHornerLaw@aol.com 
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· LexisNexis· 

October 27, 2014 

David L. Morenoff, General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Re: Freedom of Information Act Appeal 

Dear Mr. Morenoff: 

Brian K. Cummings 
Federal Compliance Manager 

LexisNexi,. a division of Reed Elsevier Inc. 
f 2 :5 9443 Springboro Pike 

Miamisburg, Ohio 45342 

This is an appeal of the Federal Energy Regulatory Commission's ("FERC") decisions 
to partially redact information connected to the request of current contracts related 
to Award FERC12F0997 (Fedlink Contract LC09D7012), between FERC and Thomson 
Reuters (West), pursuant to FOIA request FY14-98. 

On July 29, 2014July 29, 2014, LexisNexis sent a FOIA request seeking: 

• A complete copy of any and all current contracts, including purchase orders, 
delivery orders, and modifications or amendments, that the Federal Energy 
Regulatory Commission ("FERC") has for online legal, news, financial, or 
public records research or information services with West Publishing or The 
Thomson Company, Inc. related to Award FERC12F0997, and Library of 
Congress/Fedlink Contract No. LC09D7012, according to the Federal 
Procurement Data System. 

On September 30, 2014, FERC responded to the request, and provided its response 
which is enclosed here for your reference. 

Generally, LexisNexis agrees that the redactions FERC has made to Personnel 
information, pursuant to 5 U.S.C §552(b)(6), and the various redactions to CUN and 
unit pricing, pursuant to 5 U.S.C §552(b)(4) were appropriate. However, LexisNexis 
feels the redactions to Grand Totals and Appropriation information is not appropriate. 

The Appropriation data is in the public domain and readily available from the Federal 
Procurement Data System website. (Please see the attached URL which was active 
on 10/23/2014 · 
https://www.fpds.gov/ezsegrch/search.do?indexName=awardfull&templgteName=l. 
4.4&s=FPDSNG.COM&q=ferc12F0997 ). As a result, the 5 U.S.C §552(b)(4) 
exemption does not apply since " identical information is otherwise in the public 
domain." Inner City Press/Community on the Move v. Bd. Of Governors of the Fed. 
Reserve Sys., 463 F.3d 239, 244 (2d Cir. 2006) (citing Niagara Mohawk Power Corp. 
v. U.S. Dep't of Energy, 169 F.3d 16, 19 (D.C. Cir. 1999). 



•. LexisNexis· 
Brian K. Cummings 

Federal Compliance Manager 
LexisNexis, a division of Reed Elsevier Inc. 

9443 Springboro Pike 
Miamisburg, Ohio 45342 

Additionally, the Grand Totals are not exempt under 5 U.S.C §552(b)(4). Although 
there are many decisions discussing whether line item pricing or unit pricing is 
exempt from disclosure because it can cause competitive harm (See Essex Electro 
Eng'rs, Inc. v. United States Secy. of the Army, 686 F. Supp. 2d 91, and Canadian 
Commer. Corp. v. Dep't of Air Force, 514 F.3d 37, 40) there are no decisions 
exempting the Total Pricing. In fact," ... total contract price paid by the Government 
'is routinely made public,' JAMES T. REILLY, 1 FEDERAL INFORMATION DISCLOSURE 
§ 14.84 (3d ed. 2004), because that disclosure informs citizens about 'what their 
government is up to.' Dep't of Justice v. Reporters Comm. For Freedom of Press, 489 
U.S. 749, 773, 103 L. Ed. 2d 774, 109 S. Ct. 1468 (1989)." McDonnell Douglas 
Corp. v. United States Dep't of the Air Force, 375 F.3d 1182, 1193 (D.C. Cir. 2004) 

Pursuant to this Appeal, LexisNexis requests that FERC provide the following 
information which was redacted from the prior release: 

• Box 17(j) "Grand Total" of Order for Supplies or Services, dated 09-24-2012 
• "Grand Total" on Page 6 
• "Accounting and Appropriation Data" "Amount" on Page 6 
• Contract Mod 0002, "Grand Total" and "Accounting and Appropriation Data" 
• Contract Mod 0001, "Grand Total" and "Accounting and Appropriation Data" 

Additionally, because FERC's Release Letter was dated September 30, 2014, and an 
Appeal of FERC's determination must be filed within 45 days of the date of the letter, 
this appeal is timely. 

Therefore, LexisNexis requests that you disclose the information previously redacted, 
and listed above. 

~re>q' 
Brian K. Cummings 
Federal Compliance Manager 
LexisNexis, a division of Reed Elsevier, Inc. 
9443 Springboro Pike 
Miamisburg, OH 45342 
937-247-8884 
Brian .Cu mmings@LexisNexis.com 

Cc: Charles A. Beamon 
Associate General Counsel, General and 

Administrative Law 
Federal Energy Regulatory Commission 

· 888 First Street, NE 
Washington, DC 20426 
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Federal Energy Regulatory Commission 
Washington, D.C. 20426 

VIA ELECTRONIC MAIL 
Mr. Brian K. Cummings 
Lexis Nexis 
9443 Springboro Pike 
Miamisburg, OH 
brian.cummings@lexisnexis.com 

Dear Mr. Cummings: 

SEP 3e1014 Re: Release Letter, 
FOIA No. FY14-98 

On July 29, 2014, you submitted a request for infonnation pursuant to the Federal 
Energy Regulatory Commission's (Commission or FERC) regulations, 18 C.F.R. 
§ 388.112(e) (2014) and the Freedom of Infonnation Act (FOIA), 5 U.S.C. § 552 (2012). 
Specifically, you requested a complete copy of any and all current contracts related to 
Award FERC12F0997 (Fedlink Contract LC09D7012) between the Commission and 
Thomson Reuters (West). On August 25, 2014, upon notification of your request, West 
submitted comments arguing that the contract contains information that is exempt from 
mandatory disclosure under FOIA Exemptions 41 and 6.2 

Upon review of the responsive contract, West's comments, and applicable law, 
Commission staff has determined that portions of the contract should be withheld 
pursuant to FOIA Exemptions 4 and 6. As explained in the August 29, 2014, Notice of 
Intent to Release letter, portions of the contract that contain pricing and content market 
data are protected from disclosure pursuant to FOIA Exemption 4. As stated in National 
Parks & Conservation Ass 'n v. Morton, 498 F .2d 765, 770 (D.C. Cir. 1974 ), commercial 
or financial information may be protected from release if it is "likely to have either of the 
following effects: (1) impair the Government's ability to obtain necessary information in 
the future; or (2) cause substantial harm lo the competitive position of the person from 
whom the information was obtained." Here, release of the infonnation may be likely to 

1 5 U.S.C. §552(b)(4) (which protects from disclosure information that would 
result in substantial competitive hann to the person from whom the information was 
obtained). 

2 5 U.S.C. §552(b)(6) (which protects from disclosure "personnel and medical 
files and similar files the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy"). 



FOIA No. FYI4-98 - 2 -

cause substantial harm to West by making commercially sensitive information available 
to its competitors. As such, the portions of the contract that contain that type of data will 
be protected pursuant to FOIA Exemption 4. See National Parks, 498 F.2d at 770. 

In addition, the names of private citizens listed on the contract implicate a privacy 
interest and are protected from disclosure by FOIA Exemption 6. See, e.g., Bibles v. 
Oregon Natural Desert Ass'n, 519 U.S. 355 (1997); National Ass'n of Retired Fed. 
Employees v. Horner, 879 F.2d 873 (D.C. Cir. 1989). The parts of the landowner lists 
that contain the names, addresses, and other data of commercial entities do not implicate 
a privacy interest that is protected by FOIA Exemption 6 and will be released to you. 

With the expiration of the five (5) calendar day holding period provided in the 
August 29, 2014 Notice of Intent to Release, those portions of the contract that are not 
protected from disclosure are released and included on the enclosed disk. The protected 
portions of the document have been redacted. 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's regulations, 
any appeal from this determination must be filed within 45 days of the date of this letter. 
The appeal must be in writing, addressed to David L. Morenoff, General Counsel, 
Federal Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426, 
and clearly marked "Freedom of Information Act Appeal." Please also send a copy to 
Charles A. Beamon, Associate General Counsel, General and Administrative Law, at the 
same address. 

Enclosure 

cc: Shelley Morgan, Esq. 
Federal Client Manager 
Thomson Reuters 
11 00 13th Street, NW 
Suite 200 
Washington, DC 20005 

Leonard M. Tao 
Director 
Office of External Affairs 

sh el ley.morgan@thomsonreuters.com 
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A.1 Price/Cost Schedule 

Item Information 

CcnttactPetiOd': Base 
POP Begin: og..2+2012 
POP End: 08-31-2013 
WestlawNext- 700 
Authorized HJenC( Users 
with Unllmlted 
Simultaneous Us.age 
Indudes Basic Westlaw 
Legal Oltzibeses (lndudlng 
Speciality databases); 
Amerlam Law Reports 
(ALR); All AMJUR Library; 
Corpus Jurfs Secundum 
(CJS); All Federal Briefs 
Library; Federal Pleadings, 
Motions and Memoranda; 
Treatises & Forms Ubrary; 
Sutherland Statutes and 
Statutory Construction 
llbntry; Past:Stat Locator· 
USCA; Graphleal Statutes
USCA; RegulatlonsPlus; 
Related Documents; 
NewsRoom Databases on 
Westlaw; PeopleMap 
Comprehensive Content & 
Reports. 

Fundl • Number: 1 
00002 Contrac.t Period: Base 

POP Begin: 09·24·2012 
POP End: 08-31-2013 
CLEAR Investigator with 
Web Analytfcs-
Up to 50 Authorized 
Agency Users (Ol'l'lce of 
Enfortement only) with 
Unlimited Simultaneous 
Usage. 

Fundln R • Number: 1 
10001 Contrac:t Period: Option l 

POP Begin: 09.01·2013 
POP End: 08·31·2014 
Option Year 1· 
WestlawNext· 700 
Authorized Agency Users 
with Unlimited 
Simultaneous Usage. 
Indudes Basic Westlaw 

I Databases lncludl 

Redaction Pursuant to FOIA Exemption 4 

0000028191 . 
11.00 MO 

0000028191 
0.00 MO $0.00 
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Speciality databases); 
Amertean Law Reports 
(ALR); All AMJUR Library; 
Corpus Jurfs Secund~ 
(CJS); All Federal Briefs 
library; Federal Pleadings, 
MC!ttons end Memoranda; 
Treatises & Forms library; 
Sutherland Statutes and 
Statutory Construction 
Ub~.l'Yi. ~~tat L.Qcator
IJSCA: G{.apJ11<4tl; $'3tutes· 
US(.:A; Rqg91!.dqnsPlus; 
Refated C!o<:\Jir.ients; 
N-0<11)'1'~~ on 
wesaaw;.PeOpJeMap 
Coni~nslve tontent & 
~. 
If:Option Ve!!Jr CUN Is 
e,Cerdsed . • total annual 

Is 
10002 contract Pertod: Option l 

POP Begin: 09-01•2013 
POP End: 00-31..:.2014 
QPttoo Year l-0.EAR 
Inyestlgator wltti Web 
~lytlc:s-
Up, to SO AUU'lorlled 
Atl~ OJet5 <bmce or 
~~onlY' with 
Unftmlted Simultaneous 
Usage, , 
It,Pptt,!)n:Year CUN Is 
~;tebi.l!lnnuar 
ricers 

20001 contract Period: Option 2 
POP Begin: 09-01·2014 
POP End: 08·31·2015 
Option Year 2· 
WestJawNext· 700 
Authorized Agenq Users 
with Unllmlted 
Simultaneous Usage 
Includes Basic Westlaw 
Legal Databases (lncludlng 
Spedallty. databoseS); 
Am~" Law Reports 
(Al..R); AD AMJU~ Library; 
·Corpus Juris $eQlndum 
(CJS); All Federal Briefs 
y~ry; Fedenll Pleadings, 
MQtlons and Memoranda; 
Ti'ttatfse5. & fonns Library; 
Strthertand Statutes and 
Stab,ltory ConstrUctlon 
Libre • PastStat Locator· 

Redaction Pursuant to FOIA Exemption 4 

0.00 MO $0.00 

0.00 MO $0.00 
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USCA; Graphical Statutes-
USCA; RegulatlonsPlus; 
Related Documents; 
NewsRoom Databases on 
Westfaw; PeopleMap 
COmprehenslve Content & 
Reports. 
If Option Year a.IN is 
exert\sedl the l'Otal nnnual 

rlc:e Is 
20002 Contract Period: Option 2 0.00 MO $0.00 

POP Begin: 09-01·201'4 
POP End: 08·31·2015 
Option Year 2-CLEAR 
lnvestlgatDr with Web 
Aoalytlcs· 
Up to SO Authorized 
Agency users (Office of 
Enforcement only) with 
Unlimited Simultaneous 
Usage. 
If Option Year CUN Is 
exercised, the total annuel 

rice Is 
30001 Contract Period: OptlOn 3 o.oo MO $0.00 

POP Begin: 09·01·2015 
POP End: 08·31·2016 
Option Year 3· 
WestlawNext· 700 
Authorized A(Jency Users 
with Unflmlted 
simultaneous Usage 
Includes Basie Westlaw 
Legal Databases (lnduc:llng 
Speciality databases); 
American Law Reports 
(ALR); All AMJUR Library; 
Corpus Juris Secundum 
(OS); All Federal Bliefs 
library; F«leral Pleadings, 
Motions and Memoranda; 
Treatises & fol'ms Library; 
5uther1and Statutes and 
Statutory Construc:Uon 
Library; PastStat l.Oaltor· 
USCA; Graphical Statutes· 
USCA; RegulatlonsPlus; 
Related Documents; 
NewsRoom Databases on 
Westfaw; PeopleMap 
Comprehensive Content & 
Reports. 
If Option Year CUN IS 
exerdsedl the total annual 

lee Is. 
30002 eontratt Period: o on3 0.00 MO .oo 

Page• 



.-w·~..a;iOllllllllMl ... .,.. ............................ _. .......................... ..,. .. -

40002 CQ11traet Peltoit: ·Option <f 
POP Begin: 09-01·2016 
POP Encl: 08--31·2017 
dptlonY~r~ 
In~WtthWeb Ari'a!Ytk:s· ....• , .. . 
. vi> to so AuthOrfied · 
Agency Usel'S (Offt<:e or 
Enforcement Qllly) With 
Unlimited Slmuittneous 
Usage. 
If n Year OJN IS 

Redaction Pursuant to FOIA Exemption 4 

$0.00; 

0.00 MO 
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GRAND TOTAL 

Accounting and Appropriation Data 

A.2 FSS/ GWAC DEUVERY ORDER-PRODUCTS-LOCAL PROVISION 
This Oe!Nery Order Is issued subject to the terms and conditions of the referenced Ubrary of Congress FEOUNK 

Contract lC0907012 4'ncl the agency Incorporated local provtsk>ns as listed below. 

A.3 INVOICING·-LOCAL PROVISION 
An orlglnel lnvolte(s) !'or work provided under this order shell be submitted with proper doc:umentatlon In accordance 

with the Prompt Payment Act, FAR 52.232-25 to: 

Federal Energy Regulatory Commission 
OMslon of Flnandal Servlces 
Attn: Payment/Invoice 
888 Rm Street, NE, Room 42-71 
Washington, DC 20426 

INVOICE MAY BE SUBMl'TTEO ElECTRONICAU Y TO: DFS-InYOlces@ferc.gov 

FOR INVOICE STATIJS CONTACT: Wllllam Brown 
202-502-8956 

In addition, please submit at least 1 copy of all Invoices simultaneously to Cl'lstfn.bferetz@ferc.gov, 
hRD·SNISbt®fi!tc.QOY ,monla1.mccracken@ferc.goy at the physical or e-mail addresS listed herein. 

YOUR LAST INVOICE UNDER lliE ORDER SHALL BE MARKED •FINAL." 

COntractlng Oft'1cer Representative (COR) level I Appointment 

Crlsttn Bleretz has been appointed as the Contracting Officer's RepresentatlYe (COR) LeVel I ror this Contract with 
responsibility fur technical oversight, contract odmlnf5t:ratlon and day-b:Hlay Inspection of the work. The appointment will 
be In effect until ftnal completion of the project, or when termlnall!d or superseded l:Jo/ the Contracting omcer. The COR will 
accomplish Inspection .,nc1 ao::eptance, lndudlng nnal delivery. Services shall conform to the requirements set forth In the 
contract. 

Name: Crlst1n Bleretz 



Federal Energy Regulatory Commission 

888 First Street, NE Washington, DC 20426 

Phone: 202-502-6828 

Email: crlstln.bleret:z@ferc.gov 

A.4 52.252-2 ClAUSES INCORPORATED BY REFERENCE (FEB 1998) 
This contract Incorporates one or more clauses by reference, with the same force and effect as If they were given In full 

text. Upon request, the Contrad:lng Officer wDt make their tut text avallable. Also, the full text-of a clause may be 
accessed electronlcally at this/these address(es): 

fAB 
Number 
52.212·4 
52.212·5 

CONTRACT TERMS ANO CONOmONS·· COMMERCIAL ITEMS FEB 2012 
CONTRACT TERMS ANO CONOmONS REQUIREO TO IMPLEMENT AUG 2012 
STAlUTES OR EXEOJTIVE ORDERS-COMMERCIAL ITEMS 

A.S 52.217-8 OPTION TO EXTEND SERVICES (NOV 1999) 
The Government may require c:ontlnued performance of any services within the llmlt:s and at the rates spedtJed In the 

contract. These rates may be ad)usted only as a result of revisions to prevalUng labor rates provided by the Secretary of 
Labor. The Option provision may be exercised more then once, but the \Xltal extension cl performance hereunder shalf 
not exceed 6 months. The Contracting OITlcer may exercise the option by written notice to the Cont1ador within 30 days 
of the end of the current pel1od of performance •• 

A.6 52.217-9 OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000) 
(a) The GovemmGnt may extend the term of this contract by written notice to the Contractor wltJlln 30 dayS of the end 

ot the current period of pertormance.; provided that the Government gives the Contractor a prellmlnary written notk:e ct 
Its Intent to extend at least 60 (slXty) days before the contract expl~. The preUmlnary notice does not commit the 
Government to an extension. 

(b) If the Government exercises this option, the extended contract shall be considered to lndude this option clause. 

( c) The total duration of this contract, Including the exercise of any optiOns under this dause1 shaU not exceed flYe years 
and six months .. 

Page7 
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Indudes Basic Westlaw Legal Daeabases 
(fndudlng Spedelrty databases); Amerlcilln 
Law Reports (ALR); A1J NOOR Ubrary; 
Corpus Ji.rts Seo.lndum (CJS); Al Federal 
8rters l.Hnry; FedentJ Pleldlngs, MOUons and 
Hemot'alldaJ T"*'5el IL Forms Ubrmy; 
Sutherland Statutes and StisbJtDrY 
Constructton Ubnsry; PastStat Locator-USCA; 
Grlphlc:al Statutes-OSCA; ~1 
Related Documents; N.sRoom Databeses 
on W.U.W; PeoJ*Map Comprehensive 
eontcrt a Reports; FeRC Pradlal and 
Procedural Manual. 

Contract Pef10d: Option 2 
POP Begin: 09-01·2014 
POP End: 08-31·2015 

The total annual price ls-
l'und • Number: 1 

20002 OpUon Year l-0..EAR InYesUgator Wfth Web 
Analytlcs. Up to 60 Authol1zecl Nflerr:t Users 
(Ofl'k:l! of Entcrc.ment only) wttfl llnllmlted 
Simultaneous Usage. 

COnCnlct' Pelfod: Option 2 
POP Begin: 09-01·2014 
POP End: 08-31·2015 

The total annual price 1s•••• 
• Number: 1 

Redaction Pursuant to FOIA Exemption 4 

2510 
GRAND TOTAL 



Redaction Pursuant to FOIA Exemption 6 

AMeNDMENT OI SCUCITATIONtMCXllflcATION OF CONTAACT -· ·-•- 1- or-1 I s ·---!IOI• ooos 
I ' l'IQllCTIOfl--. 

• -.. - l ... •_oo_J_•------41' _., ·---• 6iilli .... _.,_, ___ _ 
r..san1 Inna a.placory C-l .. 1.., nderd ...,...., leplatClll}I' c-1.Hion 

. ... 1£1'PP'tl : 

Acqqilitt• .. MOH Dlri•l.Oll MquitlUOft lftYS.eet Oivl•1on • 
"' r.1.rec ,,rett, d, a- CJ UI run 1tnn, Ml, a- 41 

W.ahlft'llCClll De: 20Uf lfatblllf'.m DC H42C 

W .. T PIJSS.JIKl911 CQllJOMTJOll 
... n, A TllOIMIOll ltll1l'lllf aUIJJIUI 

:•Ol1'1111 lllll•-•11 
, __ .... _ D II"' 

11. THIS ffEM OHL Y APPUEI TO AMENOMl!NTS OF IQl.ICfTATIONS · 

o,,. .... ....,.. .......... _., ............. , ... -llOW .............. ~"... w .. ...,, c ....... . 
Ollllf~•-lllilltlldgtllClllllC .... ~,..., ....................... ddllllllOlll MWlllld,lll7111'1olllll ...... ..... 
(aJ e,~ .... n ti,_....., aip111.r .. ~C"flJ:ICI 11 '1J .... __.ll ........... lll ... !1111rtl .. 
~Mmllld:•ll:Jltr ............ •...,_wllldl~t-ID .. ....._,111111_..., ......... MIU.1111!01\'0t,Rltf>. 
l(HO!MfOOlilll!NT TOR llECl!M!O AT nt& l'&JIClS DUOIAT!D 'OR THI! IU!iC:IPf OF OfflM PfllOlt TO THE HDIJI' /lllO D\11: 9'llCIPl!D MAY 
~l INIWICTION OF YOU.Off'lll l'lly W'llll.t• .......... f1NilMh•CM11e111llwll....,lllllllllld,lllldl ...__, .. ..... --... ........ ,,...........0. ..................... ._ ............. ......,., .................... ... 
'"'. rr"r' 

ll 

'•1W11---~·--"'"""'"'"--~ ---·-----! 4Sfl-•lllM'M.l'Ull_TO ... _.,,MIG .... 

,. ___ .,___ P'UI U.'IU•t, Op\4MI llO -•nil,._ 'l'a .. ot '"" Contra~C 

.... ht ....... 

M Of~t:l't • lbl "fljfl ICA'l'C* .......... vc:.ir..-.1 .......... ...... .............. 

n,. JN- O( "'1• -lflt'UlGfl l• ~01 

•· ••••1H cipu ... per'°" l. 
b. 1.-rponce 111' ~•Zennn PnlPONl ..... ••OUH, dnl!d. ,. ..... , 21U, ~•"-'•dot f,flC' Pw:••Uft 
..... ,....., ......... , Mlmlal llOOlll Niii lnCl'<Ntll tlll •Ut;i.nw• C1.&llll llwHUt&ll<n' llHll'll .,, 10 1"1119 •• &MIU to " .... re. 

___ ima .. _.,.._ 1'9•-
llllln NClll1... ni·soa-tJH 
CillnCnuKing otttco~ 

91111TI-

3 



30001 

Autlloltnd ~Users 
with unlmbd 
U'nubrieous usage. 
ltdudes BltlC Watlllw 
L9I Dalablses (lndudlnQ 
Sped.uty dltlblsts); 
Atner1c:an Lrw Reports 
(ALR): AB AMJUR Llbraly; 
COIJKIJ lJits Seal1dum 
(CS): Al ,..., 8rfl!fl 
Ubrlry; '9derll Pleldlng, 
Hota)nS Ind Memorandt; 
Tl't!lllisel • Forms Lb11ry; 
Suthellwld Statues INI 
Statutory COllllrUdtln 
l.lniy; PestSt.lt Locltcr 
USCA; GrtpllDI Stltutes
USCA; RegulltlonsPtus; 
R.ellt9:I Documelllsi 
Htwlltaom Olttbuef on 
Wesllaw; PeopleMat> 
Comprehel'lllW! Content ll 
~ FERC Pt'ectlCe and 
Procec:knl Minuit. 

Ir Option Vear 0JN 11 

Redaction Pursuant to FOIA Exemption 4' 

0.00 MO $0.00 

0.00 MO $0.00 



If Option Vear ClJH Is 
lhe .. amuel 

~ •~ .. -r• 'L •.•,.r. 1 
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Accounting and ~propriatlon Data 

2 

X0212-9131DOOCI00-2521HJ()Oo(). 
DEFAUl.T-oooz&--

Redaction Pursuant to FOIA Exemption 4 

0.00 MO $0.00 

GR.AND TOTAL 
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--·-·--·-···1 

Federal Energy Regulation Commission I 
Westlaw and CLEAR Pricing Proposal l 

8 A~gust 2013 ------~--------------_j 

Proputed Co.lent 

Ad'•nc.I Publle llecordl Ullltc• I ~22125 

tlWr Limit: Ulllllalln 

Usap Llnlln Ualblillld 81..U.IMOC9 U•p 

rt.cfonm 'ftldaw.roiWWLNnt 

nudMdldhlJ OIUp 

SepnmlMr 1, 20J3-A.upsl3L, I Al No Cllarp 
2017 

OJPli'Ell. ACCEPTANCE PERIOD 
TM lerml ofdlls prb prvpoaf att "'Id dlloup Aup1t 26. 2013. 

CONTRACTING WITH WF.8T 
Any COlllJ'ICI mull1111 from tllll propoul will be wkh Wett Nlllahlnc C'ul'pcnCJon. Weslfaw servti:e wlll bqia die (lllC daJ 
or lhe llnl monUI fOIJowinJ rec;etp« of the l'vlly cMCVled eonlrlCI. pnrrided lldequa11 dmt II aqhbf1 few implemmclns \he 
contract. In pmeral. lo implemrn1 a C'Ollb'1Ct Wear must nctlw lbc fully ex.ecuwd IX!nrnct no llt• lhan liw buslncu days 
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November 12, 2014 

David L. Moren.off 
General Counsel 
Charles A. Beamon 
Associate General Counsel 
General and Administrative Law 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

NOV iJ 2 2014 

Re: Freedom of Information Act Appeal of Partial Adverse Determination in 
FOIA No. FY 14-99 

Dear Sirs, 

I am writing this letter in timely appeal of the Federal Energy Regulatory 
Commission's (hereinafter "Commission") September 30, 2014 partially adverse 
decision' on my July 30, 2014 FOIA request2 for disclosure of landowner lists for the 
Atlantic Sunrise Project under Docket No. PF14-8, which are identified in the 
Commission's eLibrary database under Accession Nos. 20140502-5123, 20140722-5102, 
201401714-5040 and 20140818-5070. 

After I provided sufficient detail concerning the nature of my request - disclosure 
of such documents for informational purposes to determine whether Transcontinental Gas 
Pipeline Company (hereinafter "Transco''), through government lobbying and ultimately 
eminent domain, intends to take my land - the Commission improperly decided to 
partially withhold the desired information, specifically the landowner lists, on the basis of 
an incredi'bly brief rationale that failed to appropriately balance the public interest against 
the relevant privacy interest. With this summary detennination the Commission stopped 
my right to understand and communicate the requested infonnation to a larger audience 
and thus illuminate the Commission's regulatory efforts to public oversight 

INTRODUCTION 

This appeal should be viewed against FOIA 's overall context in general, and 
development of Exemption 6 in particular. The Freedom of Information Act establishes a 
"general philosophy of full agency disclosure." GTE Sylvania, Inc. v. Consumers Union, 
Inc., 445 U.S. 375, 385 (1980) (quoting S. Rep. No. 813, 89th Cong .• 1st Sess. 3 (1965)). 
Congress enacted FOIA in 1966 to ensure the public's right of access to infonnation 
regarding the conduct of government affairs. "The basic purpose of FOIA is to ensure an 
informed citizenry, vital to the functioning of a democratic society, needed to check 
against conuption and to bold the governors accountable to the governed." N.L.R.B. v. 

1 Attached hereto as Exhibit A 
2 Attached hereto as Exhibit B. 



Robbins Tire, 437 U.S. 214, 242 (1978). The Attorney General at the time stressed that 
.. this statute imposes on the executive branch an affmnative obligation to adopt new 
standards and practices for publication and availability of infonnation. It leaves no doubt 
that disclosure is the transcendent goal .... " R Clark, Attorney General's Memorandum 
on the Public Information Section of the Administrative Procedure Act, Pre- face ( 1967). 

As the Supreme Court has declared: "FOIA is often explained as a means for 
citizens to know what 'their Government is up to."' NARA v. Favish, 541 U.S. 157, 171 
(2004) (quoting U.S. Dep't of Justice v. Reporters Comm.for Freedom of the Press, 489 
U.S. 749, 773 {1989). The Court elaborated that "[t]his phrase should not be dismissed as 
a convenient formalism." Id. at 171-72. Rather, "[i]t defines a structural necessity in a 
real democracy." Id. at 172. In enacting FOIA, Congress was "principally interested in 
opening administrative processes to the scrutiny of the press and public.,, Renegotiation 
Brl. v. Bannercraft Clothing Co., 4 J 5 U.S. I, 17 ( 1974). 

BACKGROUND 

On July 29, 20141 submitted my FOIA request to FERC asking for disclosure of 
other property owners in Lancaster County, Pennsylvania whose land is to be crossed or 
traversed by the Atlantic Sunrise Pipeline project. On July 29, 2014 a FERC FOIA team 
member replied with information regarding publicly available information in the relevant 
FERC docket. On July 30, 2014 I replied and clarified that I am seeking landowner 
names and addresses, not publicly available stakeholder information. Various 

On August 25, 2014 I received a letter from FERC concerning the agency's 
extension of timeline to respond on the basis of fiu1her internal agency communications 
and review. Last, on September 30, 20141 received a Release Letter in this matter from 
FERC partially releasing responsive documents to my request. However, FERC only 
released names, addresses and other dat.a of commercial interests, refusing to disclose 
names and addresses of individuals as requested on the basis of FOIA Exemption 6.1 

FOIA EXEMPTION 6 

FOIA requires FERC to disclose requested information unless the infonnation 
falls within one of the nine narrow1y construed exemptions from FOIA listed in 5 U.S.C. 
§ 552{b). Here, FERC has invoked FOIA's Exemption 6 with respect to disclosure of my 
request for landowner names and addresses who, like me, are likely to be affected by 
agency and like decisionmaking. Yet FERC alleges disclosUTe of"personnel and medical 
fi1es and similar files the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy." S U.S.C. § 552(b)(6). 

The government always bears the burden of showing that the withheld 
information is a personnel, medical, or similar file that constiwtes a clearly unwanted 
invasion of personal privacy. 5 U.S.C. §S52(a)(4)(B) ("the burden is on the agency to 

3 See Exhibit A, attached, for all documents and communications referenced in the Background subsection. 



sustain its action"); see also Multnomah County Medical Soc'y v. Scott, 825 F.2d at 1413. 
"In the Act generally, and particularly under Exemption (6), there is a strong presumption 
in favor of disclosure." Local 598 United Ass 'n. of Journeymen and Apprentices of the 
Plumbing and Pipe.fitting Industry v. Dep 't of the Army, 841F.2d1459, 1463 (9th Cir. 
1988) (abrogated on other grounds) (emphasis added); see also Washington Post Co. v. 
HHS, 690 F.2d 252, 261 (D.C. Cir. 1982) ("under Exemption 6, the presumption in favor 
of disclosure is as strong as can be found anywhere in the Act"). 

Exemption 6 applies to "detailed Government records on an individual which can 
be identified as applying to that individual." United States Dep '1 of Stale v. Washington 
Post Co., 456 U.S. 595, 602 (1982). It 'l-equires the Court to balance the individual's 
right of privacy against the basic policy of opening agency action to the light of public 
scrutiny." United States Dep't of State v. Ray, 502 U.S. 164, 175 (199l)(internal 
quotations omitted). Exemption 6 is designed to protect an individual's interest in 
avoiding disclosure of"personal matters." DOJv. Reporters Comm.for Free Press, 489 
U.S. 749, 762 (1989). The relevant public interest to be balanced against the private 
interests at stake is the core purpose ofFOIA; "to open agency action to the light of 
public scrutiny." Id. at 772 (quoting Dep 't of Air Force v. Rose, 425 U.S. 352, 372 
(1976). 

Exemption 6 analysis incorporates the highest preswnption of disclosure in FOIA. 
Local 598, 841 F.2d at 1463; see also Nat 'I Ass 'n of Home Builders v. Norton, 309 F.3d 
26, 32 (D.C. Cir. 2002) (the presumption in favor of disclosure under Exemption 6 "is as 
strong as can be found anywhere under the Act"); Washington Post Co. v. HHS, 690 F.2d 
252, 261 (D.C. Cir. 1982); Kurzon v. HHS, 649 F.2d 65, 67 (1st Cir. 1981) (the instance 
in which "the calculus 1D1equivocally supports withholding [is] a rare case because 
Congress has weighted the balance so heavily in favor of disclosure'l 

Recent case law on point with the present request is illustrative. In Columbia 
Riverkeeperv. FERC, the Oregon federal district court concluded that the names and 
addresses of landowners potentially affected by a proposed liquefied natural gas (LNG) 
pipeline could not be withheld under the FOIA' s "personal information" provision. 650 
F. Supp. 2d 1121 (D. Or. 2009); see 5 U.S.C. § 552(b)(6). In that case, FERC argued that 
the landowners had a privacy interest in non-disclosure, but the court concluded that 
disclosure did not implicate the landowners' privacy interest because they "took no action 
to get either on or off this list." and therefore the list did not reveaJ personal infonnation. 
Id at 1129. Further, the court agreed with the plaintiffs that disclosure of the list was in 
the public interest because disclosure would shed light on the FERC's activities. Id. at 
1130. Likewise, in the present situation, the lists of affected landowners are not subject to 
an exemption under FOIA and must be disclosed. 

The court in Columbia Riverkeeper made it plain that Exemption 6 does not apply 
to FOIArequests such as the instant request: 

FERC has not carried its burden of proving the withheld materials are exempt 
from disclosure. The evidence does not suppon the existence of a "clearly 



unwarranted invasion of privacy" as that statutory term is interpreted in Supreme 
Court and Ninth Circuit jurisprudence. Nor has FERC carried jts burden of 
proving that the information sought by plaintiffs would not shed light on FERC's 
performance of its statutory duties governing notice. 

Columbia Riverkeeper, 650 F. Supp. 2d at 1130. 

FACTORS CONSIDERED IN EXEMPTION 6 DECISIONS 

As explained more fu11y below, Exemption 6 does not apply in this matter 
because the data requested is not located in ''personnel," "medical files," or "similar 
files." Therefore, as a threshold issue, Exemption 6 is not implicated. However, even if 
FERC disagrees and concludes that the balancing of interests under Exemption 6 should 
be applied, the withheld information should still be made public because its release would 
not "constitute a clearly unwarranted invasion of personal privacy." To be clear, I am 
seeking the requested infonnation to shine light on whether my land and adjacent and 
other, like landowners will have their land taken for natural gas projects, and in turn 
whether federal agencies are discharging their legal obligations to provide adequate 
information and opportunities for engagement to the public about these and other actions 
relating to the Atlantic Sunrise Pipeline Project. 

Similar Files 

When evaluating the withholding of information under Exemption 6, the first 
issue to be determined is the "threshold question [of] whether the requested documents 
are 'personnel and medical files and similar files' within the meaning of S U.S.C. § 
552(b)(6)." Dobroruki v. Federal Communicatioru Comm 'n, 17 F.3d 275, 277 (9th Cir. 
1994). If the requested information does not fall within Exemption 6, it must be disclosed 
to the public. Id. The infonnation sought herein is clearly not contained in a personnel or 
medical file, accordingly the question is whether it is from a "similar file." 

I recognize that courts have tended to interpret Exemption 6's use of the term 
"similar fiJe" flexibly. See, e.g. United States Dep 't of State v. Washington Post Co., 456 
U.S. at 600 ("[T]he phrase •similar files' was to have a broad, rather than a narrow 
meaning''). However. as noted above, even within this "'broad" application, the Supreme 
Court has consistently required that to implicate Exemption 6, information must be found 
in detailed Government records on an individual. Id. at 600...()l (holding that files 
containing the details of a passport application were similar files); see also, e.g. Dept. of 
Air Force v. Rose, 425 U.S. 352, 355, 376-77 (1976) (holding that detailed case 
summaries of cadet disciplinary proceedings were files similar to personnel files); Dept. 
of State v. Ray, 502 U.S. at 173 (holding that detailed post-repatriation interviews with 
unsuccessful Haitian asylum seekers were similar files). 

The data sought in this request are clearly not from "personnel and medical files" 
and the question of whether the infonnation is "similar'' to those categories of documents 
must be resolved in the negative. The information sought in the stakeholder/landowner 



lists is merely a coltection of names and addresses. This information is in no way 
"private" or an .. intimate detail[ ] of personal and family life," thus it is not "similar" to 
the personnel or medical files expressly protected by Exemption 6. 

Consequently, as a threshold matter, nothing sought in this FOIA appeal meets the 
preliminary standard to invoke FOIA's Exemption 6; an issue that was completely 
ignored by FERC in its decision. For this reason alone, the withheld information must be 
released. 

However, even ifFERC c.oncludes that Exemption 6 applies, there are no privacy 
interests sufficient to outweigh the public interest inherent in release of the requested 
information. The question of whether disclosure of the records would constitute a clearly 
unwarranted invasion of personal privacy requires a balancing of the public's right to 
disclosure against the individual's right to privacy. Columbia Riverkeeper, 650 F.Supp.2d 
at 1125. 

Privacy Interest 

First, it must be ascertained whether a protectable privacy interest exists that would 
be threatened by disclosure. Reporters Comm. for Free Press, 489 U.S. at 76. If a privacy 
interest is found to exist, the public interest in disclosure, if any, must be weighed against 
the privacy interest in nondisclosure. Td. Jn its April i 1112014 letter, exempting the 
Requested Item #1 from disclosure, FERC does not refer to, nor appear to have used, the 
balancing process discussed above. 

To understand this issue, it is necessary to identify the type of privacy interest 
involved. In this instance, it is privacy around the names and addresses of individuals 
already' on a government and industry mailing list. In a case regarding a mailing list 
generated and used solely by a government agency, the Ninth Circuit found that the 
privacy interest of individuals already on the mailing list is minimal in light of the 
mailings already received by the individuals and the mailings already received by the 
individuals and the similar subject matter of the mailings likely to be received as a result 
of the disclosure. Or. Natural Desert Ass 'n v. Bibles, 83 F. 3d 1168 (9th Cir. 2006) 
(reversed on other grounds). 

Recent case law directly on point supports the full, un-redacted disclosure of the 
requested the stakeholder/landowner lists. In Columbia Riverkeeper v. FERC, the Oregon 
federal district court concluded that the names and addresses of landowners potentially 
affected by a proposed pipeline could not be withheld under the FOIA's Exemption 6. 
650 F. Supp. 2d 1121 (D. Or. 2009). In that case. FERC argued that the landowners had a 
privacy interest in non~disclosure, but the court concluded that disclosure did not 
implicate the landowners' privacy interest because they .. took no action to get either on or 
off this list," and therefore the list did not reveal personal information. Id. at 1129. 
Funher, the court agreed with the plaintiffs that disclosure of the list was in the public 
interest because disclosure would shed light on the FERC's activities. Id. at 1130. The 
court in Columbia Riverkeeper made it plain that Exemption 6 does not support 
withholding of information under FOIA requests in ~ such as the instant request: 



FERC has not carried its bwdeo of proving the withheld materials are exempt 
from disclosure. The evidence does not suppon the existence of a .. clearly 
unwarranted invasion of privacy" as that statutory term is interpreted in Supreme 
Court and Ninth Circuit jwisprudencc. Nor has FERC carried its burden of 
proving that the infonnation sought by plaintiffs would not shed light on FERC's 
performance of its statutory duties governing notice. 

Columbia Riverkeeper, 650 F. Supp. 2d at 1130. 

The three other key factors that the court found determinative in Columbia 
Riverkeeper apply equally to this case: 1) First, the court made a factual finding that 
FERC routinely releases lists similar to those sought in this request. Id. at 1126-27 
( .. FERC has failed to provide any evidence of a reason for treating the Palomar 
landowner list differently from the Ruby, Northern.Star and Oregon LNG landowner 
lists."); 2) Second, FERC provides the landowner lists to private corporations. Here, 
FERC and the proponents of the Atlantic Sunrise Pipeline Project have routinely shared 
multiple versions of the landowner list.s at issue, something the Columbia Riverlceeper 
court found probative as to a Jack of privacy interest. Id. at 1129, and; 3) There is little 
risk of harm or embarrassment to the landowners. Id. ("FERC has not identified any harm 
to the landowners resulting from disclosure."). Id. All of these Columbia Rtverkeeper 
findings are equally true here and support release of the requested infonnation. 

Moreover, Requesters note that disclosure of the requested information would 
contribute to the public's understanding of the operations ofFERC, and that Requesters 
need not demonstrate that FERC is failing to carry out its statutory obligations before the 
information is properly released. Instead, the ''relevant public interest is the extent to 
which disclosure would contribute to the public's understanding of the activities and 
operations of the government." U.S. Dept. of Justice v. Reporters Committee for Freedom 
of the Press, 489 U.S. at 776. Here, Requesters have sought the requested information for 
the very purpose of detennia.ing whether FERC and other federal agencies are complying 
with the.law, namely the public participation elements of the following statutes and their 
implementing regulations: the National Environmental Policy Act ("NEPA"), 42 U.S.C. § 
4321 et seq., 40 C.F.R. §§ 1500.2(d) (mandating that agencies "[e]ncourage and facilitate 
public involvement in decisions which affect the quality of the human environment."), 
1506.6 (establishing particular public participation requirements); the Natural Gas Act of 
1938 (''NGA"), 15 U.S.C. § 717F, 18 C.F.R. §§ 157.6(a)(5) ("Applications under section 
7 of the Natural Gas Act must conform to the requirements of§§ I 57.5 through 
157.14."), 157.6(d) (Landowner notification) •. 153.3 (incorporating landowner 
notification requirement of 157.6(d) for natural gas expon facility applications), 153.4 
(incorporating the procedures required by §§157.5, 157.6, 157.8, 157.9, 157.10, 157.11, 
and 157.12 for natural gas export facility applications), 380.9 (incorporating and 
implementing NEPA's public participation regulations); the National Forest Management 
Act (''NFMA"), 16 U.S.C. §§ 1604(d), (f)(4), (g)(3)(F)(iv), (m)(2), 36 C.F.R. § 219(4) 
(requirements for public participation) and; the Federal Land Policy and Management 
Act ("FLPMA"), 43 U.S.C. § l 739(e), 43 C.F.R. § 1610(2) (requjrements for public 



participation). Requesters further intend to review FERC's enforcement of Pacific 
Connector's compliance with 18 C.F.R §§ 157.6(d) (Landowner notification), 
380.12(c)(l0) (requiring an application under the NGA to contain •'the names and 
mailing addresses of all affected landowners specified in §157.6(d) and certify that all 
affected landowners will be notified as required in §I 57 .6( d). j. See, e.g., 40 C.F .R. § 
1506.S(a) ("The agency shall independently evaluate the information submitted [by an 
applicant for use by an agency] and shall be responsible for its accuracy''). 

As the court in Columbia Riverkeeper explained, ''tbe reasons the documents arc 
sought under FOTA" does not infonn whether an invasion of privacy is warranted. 650 F. 
Supp. 2d at 1129, n.2. Neither FOIA nor the Columbia Riverkeeper court's interpretation 
of Exemption 6 require the requestor to submit evidence ofFERC's violations of federal 
law (e.g., failure to provide public notice where such notice is required by law). 

In its letter to me indicating that it would only release a redacted copy of the 
stakeholder list, FERC stated that "the names and personal addresses of private citi:zens 
implicate a privacy interest and are protect from disclosure by FOIA Exemption 6 ... " 

In fact, the case law is split on this question, and as the United States District Court 
for the District of Columbia recently held, ''tbe sum of these cases establish that where 
the requester has articulated a legitimate public interest in the information, courts have 
ordered disclosure of names and addresses, even if such infonnation is associated with 
financial information, views held by the landowner, or would risk unwanted contact." 
Gilma:n v. U.S. Dep't of Homeland Sec., CV 09-0468 (BAH), 2014 WL 984309, *10 
(D.D.C. Mar. 14, 2014) (releasing the names and addresses of private landowners in the 
right-of..way of the Mexico-Texas border fence); but see contra, Odlmu:J v. FERC, CV 
13·141, 2014 WL 1244773 (D.D.C. 2014)_. Indeed, "when the disclosed information 
would "shed light on an agency's performance of its statutory duties or otherwise Jet 
citizens know what their government is up to, disclosure is appropriate, even if the Court 
has recognized a significant privacy interest In other words, even when a significant 
privacy interest is at stake, Exemption 6 require[s] a balance tilted emphatically in favor 
of disclosure." Id. (internal quotations and citations omitted) (citing Dep 't of Def. v. Fed. 
Labor Relations Auth., 510 U.S. 487, 497 (1994); Stern v. F.B.I., 737 F.2d 84, 91 (D.C. 
Cir. 1984); News-Press v. U.S. Dep'I of Homeland Sec., 489F.3d1173, 1198 (11th Cir. 
2007) ("The federal courts, including this one, have therefore generally concluded that an 
agency's burden under Exemption 6 of showing that disclosure •would constitute a 
clearly unwarranted invasion of personal privacy' is an onerous one''). 

Tn the present case, the requested infonnation is not associated with financial 
information or the personal views on the proposed project, and there is no risk of 
unwanted contact, which places this request squarely within the case law compelling 
disclosure. id.; see also, Columbia Riverkeeper, 650 F.Supp.2d at 1126-1130. 

To be clear, I again inform you that I intend to compare the 
stakeholder/landowner list as well as the path of the proposed pipeline to evaluate the 
accuracy of the information used by FERC to discharge its legal obligations to ensure the 



accuracy of information provided in support of a new pipeline, the right of a company to 
take private citizens' land, and to enforce the public's right to fully participate in the 
siting and permitting review for the Atlantic Sunrise Pipeline project The Columbia 
Riverlreeper court folUld this type of public oversight - "double--cbeck[ing]" -
supported the public's access to stakeholder/landowner lists. Id. at 1130-31. 

Public Interest 

The onJy relevant public interest in the FOIA balancing analysis is the extent to 
which disclosure of the information sought would "shed light on an agency's 
performance of its statutory duties' or otherwise let citizens know what their government 
is up to." Bibles v. Or. Natural Desert Ass 'n, S 19 U.S. 355, 355-56 (1997) (quoting 
Department of Justice v. Reporters Comm.for Freedom of Press, 489 U.S. 749, 773 
(1989)). In this case, I am seeking the requested infonnation to evaluate the accuracy of 
the information used by FERC and its contractors to discharge its legal obligations to 
ensure the accuracy of infonnation provided in support of new pipelines, the ability to 
take private individuals' land, and to enforce the public's right to fully participate in the 
siting and permitting review for the Atlantic Sunrise Pipeline Project. 

The Ninth Circuit bas affirmed that "there is a significant public interest in knowing 
with whom the government has chosen to communicate." Or. Natural Desert Ass 'n v. 
Bibles, 83 F.3d at 1171. The mailing list that T seek provides precisely this type of 
information: allowing the public to see the list that FERC and the Applicant rely on for its 
communications with "stakeholders" about this project. Disclosure of the mailing list in 
its entirety furthers the public interest by providing oversight ofFERC's process, 
ensuring no stakeholders are left out, and ensuring no disparate communication with 
stakeholders. 

For example, disclosing the names and addresses on the list will help the public 
understand the route of the Atlantic Sunrise Pipeline, including the public - and private -
resources that are involved with the projecL Without route and land ownership 
information., the public cannot fully understand the pros and cons of the Atlantic Sunrise 
pipeline. See, e.g., Gilman v. U.S. Dep 'I of Homeland Sec., CV 09-0468 (BAH), 2014 
WL 984309, •s (revealing the identities of landowners along path of a border wall's 
planned construction route may shed light on, inter alia, the impacts on local 
communities, and thus agency's implementation of its legal authority). Similarly, 
disclosing the stakeholder list will allow the public to "double check" whether and how 
FERC - and its contractors - is engaging the public in the development and 
environmental review of the project, by a11owing Requesters to seek information from 
those on the stakeholder list about how they were - or were not- contacted by FERC and 
its contractors. Id. at • 7 (noting that the public benefit under FOIA can be "significant" 
because when requested information can "be used derivatively in order to 'shed light on 
government conduct" on "a topic of considerable public interest"'). Indeed, as I am a 
private landowner with.in the pipeline right-of-way, and thus should be on the stakeholder 
list, un-redacted disclosure of stakeholder names and addresses will a11ow me to reach out 
to my neighbors, compare the nature and extent of contact with FERC and its contractors, 



and provide additional information that may not have been provided by project 
proponents. 

In its September 30, 2014 denial letter addressed to me, FERC performs zero 
analysis as to the public interest weighing in regards to disclosure. I note again the 
disclosure of the requested information would contribute to the public's understanding of 
the operations of FERC, and that I do not need to demonstrate that FERC is failing to 
cany out its statutory obligations before the information is properly released. Instead, the 
"relevant public interest is the extent to which disclosure would contribute to the public's 
understanding of the activities and operations of the government." U.S. Dept. of Justice v. 
Reporters Committee for Freedom of the Press, 489 U.S. at 776. 

Balancing 

The Freedom of Information Act embodies a strong policy of disclosure and places a duty 
to disclose on federal agencies. As noted by the Supreme Court, .. disclosure, not secrecy, 
is the dominant objective of the Act." Rose, 425 U.S. at 361. Exemption 6 protects only 
against disclosure which amounts to a "clearly unwarranted invasion of personal privacy" 
which connotes a strong presumption in favor of disclosure. Local 598, 84 l F.2d at 1463. 

To deny a request under Exemption 6, then, FERC must determine that 
Requesters' request would cause a clearly unwarranted invasion of personal privacy. As 
discussed above, the personal privacy interest affected by this disclosure is low, as the 
"personal" inf ormatlon is of a type already in the public sphere, has been released in the 
past (including when the proposed project was an import facility), and all individuals 
affected already allegedly receive mailings :from FERC about the Atlantic Sunrise 
Pipeline Project. Indeed, it is more than a bit ironic that FERC is denying my request for 
the same list that is used by the private companies who are proposing to build the 
pipeline. Again, if access to the stakeholder mailing list would truly create an "invasion 
of personal privacy," then this invasion bas already been affected by the proponents of 
the Atlantic Sunrise Pipeline. The privacy interests at stake in this instance are thus 
minimal, and FERC has not made even a perfunctory attempt to demonstrate that 
discJosure of the requested information wouJd result in a clearly unwarranted invasion of 
personal privacy. · 

•'The legislative history is clear that Exemption 6 was directed at threats to privacy 
interests more palpable than mere possibilities." Rose, 425 U.S. at 381 n. 19 (emphasis 
added). An agency must show that discJoswc "would constitute," as opposed to "could 
reasonably be expected to constitute" a "clearly unwarranted," as opposed to simply 
"unwarranted," invasion of personal privacy. United States Dep't of Justice v, Reporters 
Comm.for Freedom of Press, 489 U.S. at 756 (comparing enhanced withholding standard 
under Exemption 6 to lower threshold allowed by Exemption 7(C) (law 
enforcement/personal privacy), emphasis added). "The phrase 'clea.r:ly unwarranted 
invasion of personal privacy' enunciates a policy that will involve a balancing of interests 
between the protection of an individual's private affairs from unnecessary public 
scrutiny, and the preservation of the public's right to governmental infonnation." Rose, 



425 U.S. at 372, quoting S.Rep. at 9 (emphasis added). The phrase "clearly unwarranted" 
is the major restraining feature of Exemption 6 which controls the ability of an agency to 
withhold information. Rose, 425 U.S. at 378-79 & n. 16. Congress retained this language 
despite strong pressure from the executive branch to relax the "heavy burden" it imposes 
on agencies seeking to apply the exemption. Id As the Rose court explained, "the terms 
objected to were nevertheless retained, as a 'proper balance," to keep the scope of the 
exemption ... within bounds." Id. at n. 16 (internal citations omitted). 

The case law is uniform that the phrase "clearly unwarranted" in Exemption 6 
"instructs the court to tilt the balance 1n favor of disclosure." See, e.g., Getman v. NLRB., 
450 F .2d 670,674 (D.C. Cir. 1971) (Exemption 6 does not bar disclosure of names and 
addresses of employees eligible to vote in union representation elections because it would 
not reveal "intimate details" of a "highly personal" nature); Van Bourg, Allen, Weinburg 
& Roger v. NLRB, 128 F.2d 1270, 1274 {9w Cir. 1984) {same). As the Rose coun 
concluded, in the Act generally, and particularly under Exemption (6), there is a strong 
presumption in favor of disclosure, and that "strong presumption in favor of disclosure 
places the burden on the agency to justify the withholding of any requested· documents." 
Rose, 425 U.S. at 361; see also News-Press v. U.S. Dep 't of Homeland Sec., 489 F.3d at 
1198 {"The federal courts, including this one, have therefore generally concluded that an 
agency's burden under Exemption 6 of showing that disclosure •would constitute a 
clearly unwarranted invasion of personal privacy' is an onerous one"). 

Even if there may exist some smal1 invasion of privacy, the court must balance 
that invasion versus the public interest. "The public interest to be weighed against the 
privacy interest in this balancing test is the extent to which disclosure would serve the 
'core purposes of the FOIA by contribut[ing) significantly to public understanding of the 
operations or activities of the government. Gilman, 2014 WL 984309 at •7 (internal 
citations omitted). In Gilman, the DC District Court exp1ained in an analogous context 
that disclosure of a list of landowners was appropriate, and that the federal government 
had failed "to consider the extent to which the release of the landowners' names in the 
aggregate will further public understanding." Id. 

Because the Act and case law counsel disclosure, there is significant public 
interest in accessing the list to provide oversight as to whom and how FERC is 
communicating with and considers stakeholders in this process. Even if the disclosure did 
result in a small "invasion of privacy," this would not be clearly unwarranted because it 
would result in the realization of the public interest of FOIA: public oversight of federal 
agencies. 

CONCLUSION 

Because FERC has provided no argument to the contrary, and simply applied 
Exemption 6 with no analysis or balancing, FER.C's redaction of the requested 
information is untenable. I request that FERC immediately disclose the requested 
"stakeholder list" to me without redaction. 



It would be useful as I evaluate the need to seek judicial review of this matter if you 
were to provide me with a projected date - certain by which I could expect a 
detcnnination of this appeal, as is required by FOIA. Additionally, if you have 
implemented a "first-in/first-out" system for processing a backlog of FOIA appeals, I ask 
that you infonn me how many appeals are in line ahead of this one. Please let us know if 
we can help you in your efforts to publicly disclose the imponant information contained 
in the requested documents. Should you have any questions whatsoever, please do not 
hesitate to contact me. 

You may contact me by the infonnation proVided below. 

Sincerely, 
,...; . ...-....__ v ...._ 

Mr. Tim Gross 





Fedcrnl I::nergy Regulator; Commission 
Washington. DC 20426 

SEP 3 O 2014 

VIA EMAIL AND REGULAR MAIL 
Mr. John T. Gross 

Dear Mr. Gross: 

Re: Rdcase Leller. 
FOIA No. FY14-99 

On July 30 . .2014. you submitted a request for infonnation pursuant to the 
Federal Energy Regulatory Commission·s (Commission or FERC) regulations. 18 
C.F.R. * 388.112(e) (.2014). and the Freedom oflnformation Act (FOIA). 5 U.S.C. 
§ 551 (2012). Specifically. you requested the landowner lists for the Atlantic 
Sunrise Project under Docket No. PF 14-8. which are identified in the 
Commission· s cLibrary database under Accession Nos. 20140502-5123. 
20 I 40722-5102. 20 l 40714-5040 and 2014081 g.5010. 

By letters dated August 8. 2014. and September 11. 2014. Michelle A. 
Davis. Attorney-Advisor. notified Transcontinental of your request and provided 
five (5) business days in which to submit comments. On August I I. 2014. and 
September 12. 2014. Transcontinental submitted comments arguing that disclosure 
of the documems would constitute an unwarranted invasion of privacy and that the 
documents should be exempt from disclosure under FOIA Exemption 6. 1 

Commission staff agrees in part with Transcontinemars arguments 
concerning the landowner list. The names and personal addresses of pri\'ate 
citizens implicate a privacy interest and arc protected from disclosure by FOIA 
Exemption 6. 5 U.S.C. § 552(b )(6) (which protects files the disclosure of which 
would constitute a clearly unwarranted invasion of privacy). and will be redacted. 
However. the names. addresses. and other data of commercial entities do nm 
implicate a privacy interest that is protected hy FOIA Exemption 6 and will be 
released to you. 

1 5 l!.S.C. ~ 552(h)(ol (2012) {which protects Jiles the disclosure of which 
would constitute a clearly unwurrantcd inn1sion of privacy). 



FOIA No. FY l 4-99 

As pw\iided hy FOIA and 18 C.F .R. ~ 388. l IO of the Commission's 
regulations. any appeal from this determination must be filed within 45 days of the 
date of this letter. The appeal must he in writing. addressed to David L Morcnoft: 
General Counsel. Federal Energy Regulatory Commission. 888 First Street. NE. 
Washington. DC 20426. and clearly marked ·'Freedom of lnfonnation Act 
Appeal." Please also send a copy to Charles A. Beamon. Associate General 
Counsel. General and Administrative La\\'. at the same address. 

Enclosures ( 4) 

Cc: Mr. William Hammons 

Sincerely. 

Leonard M. Tao 
Director 
Office of External Affairs 

Team Leader Rates & Regulatory 
Transcontinental Gas Pipe Line Company 
P.O. Box 1396 
Houston. TX 77251-1396 
Wi l liain .h. hammonsi{i1wilJ iam s.com 





FOIA request 

Dear sirs 

I 

FOIA-2014-99 
Accepted July 30 2014 

Track 1 
Due Date: August 27. 2014 

My name 1s Jo1111 t (;rose I 11111 ,; oi<1Keholde1 i propeny owner wln:.>s land rs to be traversed by the W1ll1arn:, F·1ut>lr11t.' co lk Atian!lc 

Sunrise ProJeCt My add re:.>!'.> 198 Meadow lane Conestoga. P J 17516 As a stakeholder, I am requesting th<: fc1llow1ng information .1 

documents. The names and addresses subrrntted to FERC tJ)' Williiim' Company of all of the other prop!:'rty owners 111 Lancaster 

County Penn sylvan 1a whc1 (1wn land that is to be crossed or traversed by the Atlantic Sunr1;;e Pmeline I am requeaing a waiver of fe-es 

for lt1ese documen1; as I 111tena to use 11 for mforrnat1onal purposes As this 1s a private companv l',11u ma't' ust" me weight of our own 

government to condernr• .:1u1 l;ind 1r, an errnnen! domam proceedtn~; I b(:>lteve we ti ave the righr w discus> with one ;inotiler our 

f~elrngs aDout this Druposee 11mus1011 1n w our p11vately owned pror1':'rt\' Ariel as these document:. have t)een filt:d with o,ir own 

w v1ewthem 

Than~ yo11 tn acivanc;; ior ynw e,:ped1t1ovs reply' 

Document~ may be rnailecJ t\· 

John T Gross 



From: Toyia Johnson on behalf of FOIA-CEI! 

Sent: Tuesday, July 29, 2014 8:12 PM 

To: jtim gross 

Cc: FOIA-CEll 

Subject: REQUEST FOR ADDITIONAL INFORMATION ·GUIDANCE TO ELIBRARY ·John Gross ·Atlantic 

Sunrise Project -PF-14·8 

Mr. Gross 

Please be advised that a review of the FERC elibrary reflects that the Atlantic Sunrise 
Project, is identified as docket number PF14-8. You are only required to submit a 
Freedom of Information Act for non public material. The following privileged material 
(non public) may be of interest to you. We kindly ask that you indicate the amount of 
fees that you are wiJling to pay that may be associated with the processing of this 
request. 

Submittal 07/13/2 PF14·8· Transcontin Applicant ; 18 IN! 
20140714-5040 014 000 ental Gas Correspondence I l'DF I K Q 
Document 07114/2 Pipe Line Supplemental/Ad - FERC C\1111plllH!llh 014 Company. ditional ' ill 

LLC Information Genera 19 £ 
submits t.:d 4K 

updated PDf 

mailing lists 
for the 
Atlantic 
Sunrise 
Project 
under 
PF! 4-8-
000. 
(Supplemen 
tal 
Information 
I Request) 
Availability 
: Privileged 

Submittal 05/02/2 Pf 14-8· Transcontin Applicant 
20140502-5123 014 000 ental Gas Correspondence I 
l)ocum~nl 0510212 Pipe Line Supplemental/Ad 
( t l!TI[20llCl1b 014 Company. ditional 

LLC Jnfonnation 
submits the 



Stakeholder 
and 
Landowner 
Mailing 
Lists for the 
Atlantic 
Sunrise 
Project 
under 
PF14-8-
000. 
(Supplemen 
tal 
Information 
I Request) 
Availability 
: Privileged 

As a courtesy we are also providing a link to the elibrary index sheets for PF14-8. Please 
be advised that public documents identified on this list can be viewed on your 
computer. 

Elih:·ar:• s·.·a1Th: PF14-8 Atlantic Sunrise - January 2013 - July 2014 (934 items) 

http:/ I elibrnrT.ferc.go\' /i<lm\\'S/!".carcli /eSaveAdv.asp'?cat=suhmit tal&fdt =on&fd=o6/29 
/2013&td=o1 /2q12014&fdd=o6 f :2C) l'..!014&tdd=o7 /29/2014&fpd= 06/2q/2014&tpd=o7 
! 29/ :2014&<lk1=Pf14 %2D8&: 

If you haw questions or need further assistance, please do not hesitate to contact our FOIA-CEII Sen ice 
Center by email at fojl!-rJ.:ii.@.'f-:n:,1.ms or by phone at 202 502-6088. 

Sincerely, 

Toyio Johnson 
Federal Energy Regulatory Commission 
Office of External Affairs 
FOIA Public Liaison 
Phone: (202} 502-8389 /Toll Free: 1 ·866·208-3372 
Email: foj;1-ccii111frrr. '.!o~· 

Online FOIA & CEii request forms: htto://www.ferc.gov/legal/ceii-foia.asp 



ADDITIONAL INFORMATION: 

From:·········· Sent: Wednesday, July 30, 2014 2:18 PM 

To: FOIA-CEll 

Subject: Me Again 

So Sorry Ms .. Johnson. I wanted to clarify after reading your emaiJ again and better 
understanding the different terminolo!-,~· used in FERC filing PF14-8 I am only seeking 
the landowner names and addresses, not the publicly available stakeholder information. 

Many Thanks, 

,John Gross 

From:··········· Sent: Wednesday, July 30, 2014 2:15 PM 

To: FOIA-CEll 

Subject: Re: REQUEST FOR ADDITIONAL INFORMATION - GUIDANCE TO ELIBRARY - John Gross - Atlantic 

Sunrise Project -PF-14-8 

Dt.:ar Ms. Toyia Johnson. 

Thank you so much for your quick response tom: FOlA request. 1 am requesting the 
landowners fonn lancaster county, pa mailing list which Transco has asked to be filed by FERC 
as priveleged. As all property owners in Lancaster County are registered in the Lancaster County 
courthouse. I would think this particular list should be available to the public. l thought as a 
property owner who's land the proposed Atlantic Sunrise Pipeline is going through 1 was 
considered a stakeholder. But regardless. 1 am requesting the names and addresses of all of the 
other landowners who's property this pipeline FERC docket PF l 4-8 is proposed to cross. I am 
willing to pay$ 30.00 if need be but as 1 have recently become unemployed am pleading for a 
reduction of fees. 

Thank you in adv<mcc Ms. Johnson. 

Sincerely. 

John T. Gros~ 



FEDERAL ENERGY REGULATORY COMMISSION 

VIA REGULAR MAIL 
Mr. Jnhn T. Gross 

Dea; Mr. Gross: 

August 25. 2014 

Re: Extension of Time. 
FOIA No. FY 14-99 

This letter is in reference to your Freedom of Information Act. 5 t. 1.S.C. ~ 552 
(20 ! 21. request filed with the Federal Fnergy Regulatory Commission (Commission) on 
July :w. 2014. We have determined that to reply to your request. we need to consult with 
other rnmponents of the agency having substantial suhject-matter interes1 therein. Sec 
I~ CS .R ~ 388. I l O(h l( I) and (h )( 4 )(iii) (2014 ). 

Therefore. in accordance with the provisions in Section 388.11 O(h) of the 
Commission·s Rules of Practice and Procedure. we are notifying you that we han: 
extend1:d the time limit to make an initial detem1ination on your request. We expect to he 
abk to send you an initial determination on your request hy September I I. 2014. 

cc: Leonard M. Tao 
Director 
Oflicc ofl:.xt1:rnal Affairs 

1 '' '" H ..... ; ~- 11 .. • 
\...~)j UIUll,'. 

~o.a. __ _ 
- Kimb~0. Bose.~ 

Secretary. 

Fl!deral Energ~ Regulatory Commi!'-:siou 
Washington. DC 204~6 



FEDERAL ENERGY REGULA TORY COMMISSION 
WASHINGTON. D C 20426 

VIA ELECTRONIC MAILING 
William Hammons 

SEP 1110\4 

Team Leader Rates & Regulatory 
Transcontinental Gas Pipe Line Company 
P.O. Box 1396 
Houston, TX 77251 - 1396 
william.h.hammons@williams.com 

Dear Mr. Hammons: 

Re: Supplemental Submitter's 
Rights Letter, FOIA No. 
FY14-99 

Pursuant to the Freedom oflnforrnation Act (FOIA), 5 U .S.C. § 552 (2012) and 
the Federal Energy Regulatory Commission's (Commission) regulations, 18 C.F .R. 
§ 388.l 12(d) (2014), you are hereby notified that John Gross filed the enclosed request 
seeking copies of Accession Nos. 20140722-5102. Transcontinental Gas Pipe Line 
Company, LLC submits supplemental information regarding the Atlantic Sunrise Project 
under PFJ4-8-000: and 20140818-5070, Transcontinental Gas Pipe Line Company. LLC 
submits updated mailing lists for the Atlantic Sunrise Project under PFU-8-000. 

Because Transcontinental Gas Pipe Line Company (Transco) has asserted a 
"privileged" interest in the information requested, we are soliciting your comments on 
whether its release is required under the FOIA. Your written comments are due within 
five (5) business days from the date of this letter, and should clearly explain whether you 
oppose the release of this document. or portions thereof, and the rationale for your 
position. The Commission will not be persuaded by conclusory statements as to why the 
information deserves protection. and may construe a non-response as evidence that the 
submitter does not object to releasing the document. 

Transco's comments, if any, may be mailed to the undersigned at the Federal 
Energy Regulatory Commission, 888 First Street, NE, Washington. D.C. 20426. Your 
comments may also be mailed electronically to the email address provided below or 



FOIA No. FY 14-99 - 2 -

facsimiled to (202) 208-2106. If you have any questions regarding this matter, please 
contact Ms. Toyia Johnson of my staff by phone at (202) 502-6088 or e-mail to foia
ceii:l.V,ferc.gov. -

Sincerely. 

t~ 
Leonard M. Tao 
Director 
Office of External Affairs 

Enclosure 

cc: Mr. John Gross 



FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

VIA ELECTRONIC MAILING 
William Hammons 

·AUG 0 8 ·2014 

Team Leader Rates & Regulatory 
Transcontinental Gas Pipe Line Company 
P.O. Box 1396 
Houston, TX 77251-13 96 
william.h.hammons@williams.com 

Dear Mr. Hammons: 

Re: Submitter's Rights Letter, 
FOIA No. FY14-99 

Pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2012) and 
the Federal Energy Regulatory Commission's (Commission) regulations, 18 C.F.R. 
§ 388. l 12(d) (2014), you are hereby notified that John Gross filed the enclosed request 
seeking a copy of Accession No. 20140502-5123, Transcontinental Gas Pipe Line 
Company, LLC submits the Stakeholder and Landowner Mailing Lists for the Atlantic 
Sunrise Project under PF/4-8-000 and 20140714-5040, Transcontinental Gas Pipe Line 
Company, LLC submits updated mailing lists for the Atlantic Sunrise Project under 
PF 14-8-000. 

Because Transcontinental Gas Pipe Line Company (Transcontinental) has asserted 
a "privileged" interest in the information requested, we are soliciting your comments on 
whether its release is required under the FOIA. Your written comments are due within 
five (5) business days from the date of this letter, and should clearly explain whether you 
oppose the release of this document, or portions thereof, and the rationale for your 
position. The Commission will not be persuaded by conclusory statements as to why the 
information deserves protection, and may construe a non-response as evidence that the 
submitter does not object to releasing the document. 

Transcontinental's comments, if any, may be mailed to the undersigned at the 
Federal Energy Regulatory Commission, 888 First Street, NE, Washington, D.C. 20426. 
Your comments may also be mailed electronically to the email address provided below or 
facsimiled to (202) 208-2106. If you have any questions regarding this matter, please 



FOJA No. FY 14-99 . 2 -

contact Ms. Toyia Johnson of my staff by phone at (202) 502-6088 or e-mail to foia
ceii@.ferc.gov. 

Enclosure 

cc: Mr. John Gross 

Leonard M. Tao 
Director 
Office of External Affairs 



Federal Energy Regulatory Commission 
Washington. DC 20426 

SEP 11 2014 

VIA EMAIL AND REGULAR MAIL 
Mr. William Hammons 

Re: 

T earn Leader Rates & Regulatory 
Transcontinental Gas Pipe Line Company 
P.O. Box I 396 
Houston. TX 77251-1396 
Wil liam.h.hammons@.williams.com 

Dear Mr. Hammons: 

Initial Notice oflntent to Release. FOIA 
No. FY14-99 _J.. . ltA \)M 

rl~i.9 v l'" 'J 2 orn- \'(I> . v\ i 
(f \-<-(~ µ lli ~')6- ,; ~ ( 

r<' \ c:__ ~AJ ). /..._,.,. 
cl 

Pursuant to the Federal Energy Regulatory Commission's (Commission or FERC) 
regulations, 18 C.F.R. § 388.l 12(e) (2014), you are hereby notified that the Commission 
is intending to release portions of the documents requested by Mr. John Gross pursuant to 
the Freedom oflnfonnation Act (FOIA), 5 U.S.C. § 552 (2012). Specifically, Mr. Gross 
requested the landowner lists for the Atlantic Sunrise Project under Docket No. PF 14-8 
that were submitted to the Commission under Accession Nos. 20140722-5102, 
20140818-5070, 20140714-05040 and 20140502-5123. Mr. Gross states that he needs 
the information for informational purposes to determine whether Transcontinental Gas 
Pipe Line Company (Transcontinental), through government lobbying and ultimately 
eminent domain, intends to take his land. 

By letter dated August 8, 2014, Michelle A. Davis, Attorney-Advisor, notified you 
of Mr. Gross's request and provided five (5) business days in which to submit comments 
regarding release of Accession Nos. 20140714-05040 and 20140502-5123. 1 On 
August 11, 2014, you submitted comments objecting to release of the document. In 
particular, you argue that disclosure of the landowner lists would reveal detailed 
information about the property owners located along the proposed route of the Atlantic 
Sunrise Project without the property O\~ners' consent. You further argue that disclosure 

1 On August 8, 2014, the Commission notified you that Accession Nos. 20140502-
5123 20140714-05040 are responsive to Mr. Goss's request. Upon further review, the 
Commission has detennined that Accession Nos. 20140722-5 I02 and 20140818-5070 are 
also responsive to Mr. Gros.s's request. In accordance \vith the Commission's 
regulations, we will issue a letter soliciting your comments on the potential release of 
Accession Nos. 20140722-5102 and 20 I 40R l 8·5070. 



FOIA No. FY14*99 -2-

of the documents would constitute an unwarranted invasion of privacy. and that the 
documents should he exempt from disclosure under FOIA Exemption 6.2 

Commission staff agrees in part with your arguments concerning the landowner 
list. The names and personal addresses of private citizens implicate a privacy interest and 
ar~ protected from disclosure by FOIA Exemption 6, (which protects files the disclosure 
of which would constitute a clearly unwarranted invasion of privacy), and will be 
redacted. See 5 U.S.C. § 552(b)(6). However, the names. addresses, and other data of 
commercial entities do not implicate a privacy interest that is protected by FOIA 
Exemption 6 and will be released to the requester. 

Accordingly. your request for privileged treatment of a1l documents designated 
confidential is denied in part. The document we intend to release to the requester with 
any proposed redactions is enclosed for your information, and wiJl be made publicly 
available no sooner than five (5) calendar days from the date of this letter. See 18 C.F.R. 
§ 388.l 12(e). 

Enclosures (2) 

/ cc: Mr. John Gross 

-

--

Sincerely, 

.io..cv~ '"- , 
Leonard M. Tao 
Director 
Office of External Affairs 

~ ~:1-s-7;} 
R. h It\.<{ j 4 ~I() C'V\ 

LLp 

------------· , .. 

\ 
~ 5 U.S.C. § 552(b)(6) (2012) (which protects from disclosure "personnel and 

medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of per:>onal privacy"). 

\ 
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Executive Order 13406 
From Wikisource Executive Order 13406 

by President of the United States 

Protecting the Property Rights of the American People 

.,.. Executive Order 13405 Executive Order l 3407 ..,. 

Signed (http://www.an:hives.gov/federal

register/executive-orders 

/2006.html#l3406) by President George W. 

Bush Friday. June 23. 2006 

Federal Register page & date: 71 FR 36973 (http://www.gpo.gov/fdsys 

/search/citation. resuJt.FR.action?federalRegisrer. volume= 2006& 

federa1Register.page=36973&publication==FR). Wednesday. June 28. 2006 

See the Notes section for a list of Executive Orders affected by or related to the issuance of this Executive Order. 

Executive Order 13406 of June 23, 2006 

Protecting the Property Rights of the American People 

By the authority vested in me as President by the Constitution and the laws of the United States of 
America, and to strengthen the rights of the American people against the taking of their private property, 
it is hereby ordered as follows: 

Section 1. Policy. 

It is the policy of the United States to protect the rights of Americans to their private property, 
including by limiting the taking of private property by the Federal Government to situations in 
which the taking is for public use, with just compensation, and for the purpose of benefiting the 
general public and not merely for the purpose of advancing the economic interest of private parties 
to be given ownership or use of the property taken. 

Sec. 2. lmp/emen1a1ion. 

(a) The Attorney General shall: 
(i) issue instructions to the heads of departments and agencies to implement the policy 

set forth in section J of this order; and 

(ii) monitor takings by departments and agencies for compliance with the policy set 
forth in section 1 of this order. 

(b) Heads of departments and agencies shall, to the extent permitted by law: 

(i) comply with instructions issued under subsection (a)(i); and 

7/27/2014 12:03 PM 



(ii) provide to the Attorney General such information as the Attorney General 
detennines necessary to carry out subsection (a)(ii) 

Sec. 3. Spec{fic Exclusions. 

Nothing in this order shall be construed to prohibit a taking of private property by the Federal 
Government. that otherwise complies with applicable law, for the purpose of: 

(a) public ownership or exclusive use of the property by the public, such as for a public 
medical facility, roadway, park, forest, governmental office building, or military 
reservation; 

(b) projects designated for public, common carrier, public transportation, or public utility 
use, including those for which a fee is assessed, that serve the general public and are 
subject to regulation by a governmental entity; 

( c) conveying the property to a nongovernmental entity, such as a telecommunications or 
transportation common carrier, that makes the property available for use by the general 
public as of right; 

(d) preventing or mitigating a harmful use of land that constitutes a threat to public health, 
safety, or the environment; 

( e) acquiring abandoned property; 

(f) quieting title to real property; 

(g) acquiring ownership or use by a public utility; 

(h) facilitating the disposal or exchange of Federal property; or 

(i) meeting military, law enforcement, public safety, public transportation, or public health 
emergencies. 

Sec. 4. General Provisions. 

(a) This order shall be implemented consistent with applicable law and subject to the 
availability of appropriations. 

(b) Nothing in this order shall be construed to impair or otherwise affect: 
(i) authority granted by law to a department or agency or the head thereof; or 

(ii) functions of the Director of the Office of Management and Budget relating to 
budget, administrative, or legislative proposals. 

(c) This order shall be implemented in a manner consistent with Executive Order 12630 of 
March 15, 1988. 

(d} This order is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity against the United States, its departments, 
agencies, entities, officers, employees, or agents, or any other person. 

2 of 3 7127/2014 12:03 PM 



~of 3 

1HE WHITE HOUSE, 

June 23, 2006. 

Notes 

See Related: 

GEORGE W. BUSH 

[FR Doc. 06-5828 Filed 6-27--06; 8:45 am] 

Billing Code 3I95--01-P 

Note: This i1em tt•ru not received in time.for publication in the appropriate issue. 

• Executive Order 12630, March 15, 1988 

® This work is in the public domain in the United States because it is a work of the 
United States federal government (see 17 U.S.C. 105). 

Retrieved from "http://en.wikisource.org/w/index.php?title=Executive_Order_l3406&oldid=2051256" 
Categories: 75% Executive orders of 2006 Executive orders of George W. Bush PD-USGov 

• This page was last modified on IO September 20 IO, at 20:39. 
• Text is available under the Creative Commons Attribution-ShareAlike License; additional terms 

may apply. By using this site, you agree to the Terms of Use and Privacy Policy 

7/27/2014 12:03 PM 



Freedom of Information Act Appeal 
FOIA Reference Number 2014-104 

VIA ELECTONIC MAIL AND REGULAR MAIL 
To: David L. Morenoff 
General Counsel, FERC 
888 First Street, NE · 
Washington, DC 20426 
FOIA-CEII@FERC.GOV 

Dear Mr. Morenoff, 

November 20, 2014 

In Mr. Tao's response letter of I 0/8/14 he indicated that he denied my FOIA 
request, explaining that two of eight documents were not released and were protected 
pursuant to FOIA Exemption 5. 

I am appealing this denial of my request and ask for the release of the two 
documents. The response references 5 U.S.C. § 552 (b)(5), "inter or intra-agency 
memorandums or letters which would not be available by law to a party other than an 
agency in litigation with the agency". 

However, Title 18, Chapter I, Subchapter W, Part 380.9(b) of the Code of Federal 
Regulations is explicit about FOIA exclusions, such as 5 U.S.C. § 552 (b)(5), not being 
applicable where such interagency memoranda transmit comments of Federal Agencies 
on the environmental impact of the proposed action. It states, "The Commission will 
make environmental impact statements, environmental assessments, the comments 
received, and any underlaying documents available to the public pursuant to the 
provisions of the Freedom oflnformation Act (5 U.S.C. 552 (/uscode/text/5/552) (1982)). 
The exclusion in the Freedom ofinformation Act for interagency memoranda is not 
applicable where such memoranda transmit comments of Federal agencies on the 
environmental impact of the proposed action." I believe that the non-released documents 
transmit "comments of Federal agencies on the environmental impact of the proposed 
action" and so is not subject to 5 U.S.C. § 552 (b)(5). 

FERC did release six documents to PHMSA for FOIA evaluation, but did not 
describe in any way the subject matter of the two non-released documents. The absence 
of transparency in this process is in violation of FOIA regulations. Thus I appeal this 
denial of my FOIA request. 

Sincerely, 

t~~ 
Barbara Blumenthal 

CC: Charles A. Beamon, Associate General Counsel 
General and Administrative Law, FERC 



± 1he Pree Market 
Environ men ta.I Law Clinic 

FREEDOM OF INFORMATION ACT APPEAL 

Mr. David L. Morenoff 
Acting General Counsel FERC 
888 First Street, NE 
Washington, DC 20426 

October 20, 2014 

BY ELECTRONIC MAIL: FOIA-CEII@ferc.~oy 

Re: FREEDOM OF INFORMATION ACT APPEAL (FY14-10S) 

Dear Mr. Morenoff, 

We appeal FERC's partial denial of the above-captioned FOIA request by the Energy & 

Environment Legal Institute (EELI) and the Free Market Environmental Law Clinic (FMELC), 

communicated in its production letter dated October 10, 2014. Specifically, FERC withheld 

twenty-six documents in full, citing FOIA Exemptions 5 and 6, producing only six identified 

responsive records in full. Additionally, FERC has partially withheld ten documents under a 

claim of both Exemptions 5 and 6, and two documents citing Exemption 6. 

In summary, we note in this appeal that FERC must justify all withholdings, and that 

withholding an entire document with segregable factual information (in the case of an email, the 

most obvious examples are the To:, From:, Re:, time stamp, and typically Subject fields) is 

facially improper under FOIA. 1 We remind FERC that the request at issue was for certain 

1 It seems FERC may agree with us. In its response to an administrative appeal in FY14-93, 
FER C's counsel stated: "I agree with your assertion that the agency is required to produce purely 
factual portions of documents." (Appeal Determination letter, pp. 3-4) FERC then released 
factual portions of seven documents at issue in that request. 
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described emails in FERC's possession. The Commission provided no information about the 26 

withheld documents, which is improper in and of itself and more questionable given they are 

emails, with clearly segregable factual information. By providing no credible explanation that 

all such information must be withheld in its entirety, FERC's decision to withhold the documents 

in full is on its face presumptively impermissible. 

FERC's improper withholdings extend to more than just factual information about emails, 

however. FERC provides only boilerplate justification regarding its claims to Exemption 5, and 

boilerplate does not suffice for withholding public information. FERC did not provide us any 

basis to assess to legitimacy of these withholdings. It simply invokes Exemption 5 as if this is 

sufficient to not release public records, although it has the obligation of demonstrating they are 

both deliberative and pre-decisional. For example, this boilerplate language fails to identify 

what agency decision withheld information is pre-decisional to. FER C's justification for 

withholding this information, particularly the 26 records withheld in full for which requesters 

have no context, is therefore facially invalid as a matter of law. Further, the contexts of the 

redactions in the partially released emails give strong evidence that these records were neither 

pre-decisional nor deliberative. The only released information shedding any light on the matter 

indicates that the partially withheld documents and information are at best post-decisional, or 

that the agency is broadly applying Exemption 5 to withhold the identity of certain individuals. 

Regarding FERC's Exemption 6 claims, FERC leaves requesters to guess whether the 

names of "private individuals" or low-level staff have been withheld (Determination letter, p. 2). 

Requesters must be able to determine certain basic information about withheld information, and 
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assess the reasonableness of all claimed justifications for withholdings. If FERC is redacting the 

identities of private individuals, it must properly balance the privacy interests of those 

individuals against the public interest in disclosure, with a bias toward disclosure. The instant 

request was triggered by media reports about former Chairman Wellinghoff's involvement with 

Stoel Rives while still FERC Chairman, and as such public interest in correspondence with 

anyone affiliated with that firm is high. 2 

The result of FER C's inadequate response, specifically its failure to demonstrate or 

otherwise justify its withholdings are proper, is to leave requesters without sufficient meaningful 

information or means by which to make a reasoned conclusion about the legitimacy of these 

withholdings. This indicates insufficient consideration as to what ought to properly and lawfully 

be released to the public, and insufficient effort to release segregable portions. 

For reasons stated herein, FERC should immediately release all factual information 

contained in these emails and other information absent a sufficient justification for each specific 

withholding, subject only to legitimate redactions. 

I. Jurisdictional Statement 

The underlying FOIA request was properly filed under 5 U.S.C. § 552. In response, the 

Commission released only six documents in full, and twelve in part. Furthermore, FERC 

withheld twenty-six documents in their entirety pursuant to FOIA exemptions 5 and 6. The 

2 See, e.g., Public Power Daily, Senator questions Wellinghojj"s remaining FERC chairman after 
agreeing to take job with law firm, http://www.publicpower.org/Media/daily/ ArticleDetail.cfm? 
ltemNumber=39722 (Nov. 12, 2013), Hannah Northey, E&E Publishing, Outgoing chainnan 
vows to steer clear of law firm's business, but others fear conflicts of interest, http:// 
www.eenews.net/stories/1059989605 (Oct. 29, 2013). 
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deficiencies in the redactions where FERC invokes exemptions 5 and 6 are highly similar. FERC 

has provided no substantive description of the withheld documents or justified their withholding. 

Pursuant to 18 C.F.R. § 388. l l 0, you have jurisdiction because "A person whose request for 

records, request for fee waiver or reduction, or request for expedited processing is denied in 

whole or part may appeal that determination to the General Counsel or General Counsel's 

designee within 45 days of the determination." 18 C.F.R. § 388.1.10 (a)(l). Further, all 

procedural rules have been complied with as this is: (l) in writing, (2) properly addressed, (3) 

clearly identified as a "Freedom of Information Act Appeal" and includes a copy of the 

underlying Request, ( 4) sets forth grounds for reversal, and (5) was filed within 45 days of the 

date ofFERC's October IO, 2014 denial. 18 C.F.R. § 388.110. 

II. Proceedings Below 

This appeal involves one FOIA request, sent by electronic mail on August 28, 2014 to 

FERC at FOIA-CEil@ferc.gov, seeking: 

l) All emails sent to or from former Chairman Jon Wellinghoff which 
anywhere, whether the To:, From:, cc:, bee: or Subject fields, or their 
body, use any of the words or terms "Stoel" or 4"fecusen or ufuture 
employment;0 

2) AJJ emails sent to or from Jon Wellinghoff which contain both of the 
words ~4Solar" and "interconnection;" and 

3) All emails sent from Jon Wellinghoff to Charles Beamon or from 
Charles Beamon to Jon Wellinghoff (any email having either party in 
the To:, From:, cc: or bee: fields). 

FERC assigned the number FY 14· l 05 to the request. 
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On October 10, 2014, FERC provided a production of some responsive information, 

withholding the overwhelming majority, citing FOIA exemptions 5 and 6. 

III. Boilerplate is Insufficient to Justify Withholdings Under FOIA 

In its October I 0 partial production/partial denial, FERC provided insufficient 

explanation of the withheld information beyond claiming exemptions 5 and 6 in the generic 

sense, and citing "internal staff emails" and "lower-level FERC employees" as the source of the 

legitimacy of the withholdings. FERC's only explanation is boilerplate language explaining each 

of the exemptions, not citing to specific documents but instead to entire groups of documents, 

and making sweeping, non-specific claims about the documents in question. There is no 

substantive information about the nature of the documents being withheld, what they are 

discussing, or why the exemptions cited would rightly apply to such documents. Adding to the 

conclusion that this language is boilerplate, FERC's initial determination letter closely mirrors 

FERC's initial determination letter in FY14-93, which we also appealed to your office, resulting 

in the production of additional records and a less incomplete, if still inadequate, explanation of 

FERC's continued withholdings. 

It is black letter law that an agency cannot rely on "boilerplate" privilege claims, or 

simply recite that the withholding or redactions of a document meets statutory standards without 

tailoring "the explanation to" each "specific document," and with a "contextual description" of 

how those standards apply to "the specific facts" of each document. King v. United States Dep1t 

of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987) ("[c]ategorical description [s] of redacted 

material coupled with categorical indication of anticipated consequences of disclosure" was 
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"clearly inadequate."); Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973) ("generalized" or 

conclusory exemption claims are insufficient}; Wiener v. FBI, 943 F.2d. 972, 977-79 (9th Cir. 

1991) ("boilerplate" explanations without an effort to "tailor the explanation to the specific 

document withheld" were insufficient). See also Halpern v. FBI, 181 F.3d 279, 293-94 (2d Cir. 

1999) (agency's Vaughn Index must apply statutory standards for exemption "to the specific facts 

of the documents at hand," giving a "contextual description" of "the documents subject to 

redaction" and "the specific redactions made to the various documents."); ACLU v. Office of the 

Director of Nat. Intelligence, No. 10-449, 2011WL5563520, *6 (S.D.N.Y. Nov. 15, 2011) 

(improper for an agency to submit a Vaughn Index "proffering conclusory and nearly identical 

justifications for" withholding each document); Defenders of Wildlife v. U.S. Border Patrol, 623 

F.Supp.2d 83, 90-91 (D.D.C. 2009) (agency must "'disclose as much information as possible' in 

its Vaughn Index," and not merely "parrot" or "recite the statutory standards"'). Yet that is 

exactly what FERC has done here and the presumption toward disclosure requires that FER C's 

withholdings either be sufficiently justified, or alternatively, reversed and the information 

released to the public. 

FERC instead owes requesters sufficient specificity "to permit a reasoned judgment as to 

whether the material is actually exempt under FOIA" (Founding Church of Scientology v. Bell, 

603 F.2d 945, 959 (D.C. Cir. 1979)), and should "describe each document or portion thereof 

withheld, and for each withholding it must discuss the consequences of supplying the sought-

after information." King v. DoJ, 830 F.2d at 223-24. 
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IV. Standards of Review: All Doubts Must be Resolved in Favor of Disclosure 

It is also well-settled that Congress, through FOIA, "sought 'to open agency action to the 

light of public scrutiny."' DOJ v. Reporters Comm.for Freedom of Press, 498 U.S. 749, 772 

(1989) (quoting Dep i of Air Force v. Rose, 425 U.S. 353, 372 (1976)). The legislative history is 

replete with reference to the, '"general philosophy of full agency disclosure"' that animates the 

statute. Rose, 425 U.S. at 360 (quoting S.Rep. No. 813, 89th Cong., 2nd Sess., 3 (1965)). 

Accordingly, when an agency withholds requested documents the burden of proof is placed 

squarely on the agency, with all doubts resolved in favor of the requester. See, e.g., Federal 

Open Mkt. Comm. v. Merrill, 443 U.S. 340, 352 (1979). This burden applies across scenarios 

and regardless of whether the agency is claiming an exemption under FOIA in whole or in part. 

See, e.g., Tax Analysts, 492 U.S. 136, 142 n. 3 (1989); Consumer Fed'n of America v. Dep i of 

Agriculture, 455 F.3d 283, 287 (D.C. Cir. 2006); Burka, 87 F.3d 508, 515 (D.C. Cir. 1996). 

These disclosure obligations are to be accorded added weight in light of the Presidential 

directive to executive agencies to comply with FOIA to the fullest extent of the law specifically 

cited in the underlying request to FERC to produce responsive documents. Presidential 

Memorandum For Heads of Executive Departments and Agencies, 75 F.R. § 4683, 4683 (Jan. 21, 

2009). As the President emphasized, "a democracy requires accountabi}jty, and accountability 

requires transparency," and "the Freedom of Information Act ... is the most prominent 

expression of a profound national commitment to ensuring open Government." Accordingly, the 

President has directed that FOIA "be administered with a clear presumption: In the face of doubt, 

openness prevails" and that a "presumption of disclosure should be applied to all decisions 
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involving FOIA." Similarly, FERC's withholdings are not consistent with statements by the 

President and Attorney General, inter alia, that "The old rules said that if there was a 

defensible argument for not disclosing something to the American people, then it should not 

be disclosed. That era is now over, starting today" (President Barack Obama, January 21, 

2009), and "Under the Attorney General's Guidelines, agencies are encouraged to make 

discretionary releases. Thus, even if an exemption would apply to a record, discretionary 

disclosures are encouraged. Such releases are possible for records covered by a number of 

FOIA exemptions, including Exemptions 2, 5, 7, 8, and 9, but they will be most applicable 

under Exemption 5." (Department of Justice, Office of Information Policy, OIP Guidance, 

"Creating a 'New Era of Open Government"'). 

FERC's withholding of twenty six documents in full and twelve in part is in error, for 

reasons already stated, and discussed in greater detail below. FERC's denial should thus be 

reversed, the withheld responsive records made available, and all improperly redacted documents 

be released in an unredacted form, or else with only legitimate redactions, labeled with the 

appropriate exemption and a clearly articulated explanation as to why each redaction is justified. 

V. Arguments and Support 

A. FERC improperly withheld records in full without explaining why it could not 
produce the records in redacted form, including but not Jimited to segregable factual 
information, despite its demonstrated ability to redact and produce similar 

information when it wishes to do so without violating FOIA. 

FERC's withholding of most responsive emails in their entirety pursuant to exemptions 5 

and 6 is facially unlawful. Unfortunately, FERC decided to withhold twenty six emails in full. 

The law has always been very clear even about this improper tactic, even before this 

722 121h St. NW, Suite 400, Washington D.C. 20005 - www.FMELawClinic.org - 8 



± The Free Market 
Envirmunental Law Clinic 

administration promised it would be "the most transparent administration, ever", and repeated its 

vows to err on the side of disclosure as never before but, regardless, consistent with FOIA and 

judicial precedent that it be a disclosure statute, not a withholding statute. Under 5 U.S.C. § 

552(b), any "reasonably segregable" information must be disclosed-that is, information that can 

be separated from the rest of a document--even if the document is otherwise exempt from 

disclosure, unless the exempt and non-exempt portions are "inextricably intertwined with exempt 

portions." Trans-Pacific Policing v. U.S. Customs Se111., 177 F.3d l 022, 1028 (D.C.Cir.1999) 

(court has "an affirmative duty to consider the segregability issue sua sponte."); Mead Data 

Cent., Inc. v.. Dep't of the Air Force, 566 F.2d 242, 260 (D.C.Cir.1977). 

Purely factual information must be released, unless it is so intertwined with properly 

exempt information that it cannot reasonably be segregated. We reiterate that factual information 

in the requested records includes, e.g., To, From, Date, and Subject information. As also detailed 

above, withholding emails in full is a facially impermissible practice given the simplicity of 

redacting such records' exempt information, which FERC has demonstrated it is capable of, even 

in its limited production so far. 

FEC must justify this practice, and it has failed to do so. FERC does not provide any 

individualized justification for withholding the fully withheld documents in their entirety, which 

must be emails given the request language. An agency must provide a "detailed justification," 

not just "conclusory statements" to demonstrate that it has released all reasonably segregable 

information. Mead Data, 566 F.2d at 261. "The government must show with reasonable 

specificity why a document cannot be further segregated." Marshall v. FB.l, 802 F.Supp.2d 
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125, 135 (D.D.C. 201 l); see Quinon v. FBI, 806 F.3d 1222, 1227 (D.C. Cir. 1996) ("reasonable 

specificity" required). FERC has done nothing of the sort. 

Requesters cannot judge the propriety of withholding the entire content of the 26 emails 

that were withheld in full without a clear explanation of the role parties to the communications 

played in the deliberative process, the nature of the decision being made, and a clear indication 

of what agency decision any communications were pre-decisional to. While providing factual 

information about the 26 emails that were withheld in full is surely a step in the right direction, 

requesters nevertheless note that it is impossible to say, on the face of the current record, whether 

withholding the entire content of those communications, because there is no reasonably 

segregable content, was proper or not. As such, requesters seek either the production of those 

documents in full without redactions, or a clear, specific articulation from FERC of why it 

believes each record is subject to withholding either in full or, upon review, in part. 

B. FERC Improperly Withholds Information as Deliberative Without Showing it is 
Directly Related to Actual Policy Formulation of the Kind Contemplated by 
Exemption 5 

FERC's rationale for withholding this information sheds no light whatsoever on the 

information it is withholding, and thus fails to meet FERC's burden of showing that the material 

is privileged. See King v. United States Dep't of Justice, 830 F.2d 210, 219-25 (D.C.Cir.1987); 

Vaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir. 1973); Defenders of Wildlife v. U.S. Border Patrol, 

623 F.Supp.2d 83, 90-91(D.D.C.2009); Wiener v. FBI, 943 F.2d 972, 977-79 (9th Cir. 1991); 

Halpern v. FBI, 181 F.3d 279, 293-94 (2d Cir. 1999). It surely fails to demonstrate that the 

withheld information is both deliberative and pre-decisional. 
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Some internal staff emails concerning Chainnan Wellinghoff's deliberations regarding 

whether to recuse himself from a particular case may indeed be deliberative, but a broad 

assertion that 26 emails responsive to the request at issue are exempt is untenable. FERC also 

must justify all partial withholdings, which it has not done. We note that the instant request 

implicated three categories of responsive documents, and that FERC's response doesn't indicate 

which category of responsive documents the withheld emails may fall into. FERC has the burden 

of demonstrating that the records it withholds from the public citing Exemption 5 are properly 

exempt because they are deliberative in nature. In each of the three categories of records at issue 

in the instant request, it is easy to imagine responsive emails that are not properly subject to 

withholding. With respect to the first category of documents, an email announcing a decision to 

recuse would not be deliberative, but rather post-decisional in nature. The same holds true for 

the second category of documents: emails merely announcing a decision or discussing a decision 

about solar interconnections after the fact would not be deliberative. With respect to the third 

category of documents, this same calculus applies. There is no categorical exemption for all 

communications between former Chairman Wellinghoff and agency counsel. For example, if 

former Chairman Wellinghoff was discussing with agency counsel a decision that had already 

been made, or asking agency counsel for resume tips and pointers on the post-FERC legal job 

market, or even whether to order Chinese take-out for lunch, then Exemption 5 would not apply. 

The bottom line is that requesters cannot be required to make these sort of speculative 

arguments. Instead, FERC must clearly explain each claim it has to a deliberative process 

exemption, and articulate the facts that give rise to the exemption, including what agency 
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decisions were being discussed by what parties, and the relative position in the chain of common 

held by parties to the correspondence at issue. FERC has manifestly failed to do so here. 

Requesters note also that it is difficult to imagine how redacting the name of a party to 

correspondence could ever be appropriate under Exemption 5. FERC claims some of the 

partially-released records are exempt under both Exemptions 5 and 6. However, the only clear 

redaction is in these records is located in the ''To:" field of the emails. We are left to wonder 

what the basis for FERC's belief that the mere identity of a party could be deliberative 

information might be. 1Wo documents for which requesters note this deficiency are entitled 

"FO IA FYI 4-105 _BS_ Redacted_ Scanned.pdf" and "FOIA 

FYI4-105_B4_Redacted_Scanned.pdf' in FERC's response. 

Other partially released records also indicate similarly improper withholdings. Indeed, 

one email released in part appears to be FERC's staff simply sharing a study conducted in 

Denmark (FOIA FY14-105_14_Redacted_Scanned.pdt). Even if it is in fact true that every 

section of each fully-withheld email is both predecisional and deliberative, and thus properly 

withheld under exemption 5, FERC manifestly fails to demonstrate this fact. Instead, it has 

merely alleged that the information withheld is protected under Exemption 5 and thus has not 

fulfilled its duty under the law. As the Southern District of New York found in Fox News 

Network, LLC v. U.S. Dept. of Treasury, 911 F.Supp.2d 261, 279 (S.D.N.Y. 2012), "[t)o be 

deliberative, a document must actually be 'related to the process by which policies are 

formulated.' Grand Cent. P'ship, 166 F.3d at 482 .... /The agency} must actually identify and 

explain the role that a given document has played in the decisionmaking process. See, e.g., 
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Coastal States Gas Corp. v. Dep ~of Energy, 617 F.2d 854, 868 (D.C.Cir.1980) ('agency has the 

burden of establishing what deliberative process is involved, and the role played by the 

documents in issue in the course of that process')." (emphasis added). Thus, at the very least, 

FERC must sufficiently justify these withholdings and redactions under exemption 5. If it 

cannot provide such a sufficient legal justification for each individual document and/or redaction, 

it must release the document in full, or at least pursuant to lawful, clearly explained redactions. 

C. JrnRC Improperly Withholds the Identities of "Private Individuals" Under 
Exemption 6 or Fails to Explain Withholdings are of Low-Level Employee Identities 

FERC cannot withhold infonnation under Exemption 6 without applying a balancing test, 

and there is no case law to support the idea that FERC can withhold the names of high-level 

individuals who practice law before the Commission, whose fitm has a substantial practice 

before the Commission, and/or who recruit FERC employees for non-government positions. 

Requesters note that FERC cites Elec. Privacy Inf Ctr v. Dept of Homeland Sec., 348 F. 

Supp.2d 100 to bolster a broad claim that it is entitled to withhold the names of both "lower-level 

employees" and "private individuals." As an initial matter, requesters point out that that case 

and each of the others the government cites in support of that proposition all relate to 

withholding identifying infonnation about government employees. Compare AIDS Healthcare 

Found v. Leavitt, 256 F. App'x 954 (9th Cir. 2007) with Tax Reform Research Grp. v. IRS, et al., 

419 F. Supp. 415 (D.D.C 1976). Beyond this preliminary level of analysis, requesters also point 

out that Exemption 6 requires the application of a balancing test. To determine whether a 

disclosure would constitute a clearly unwarranted invasion of personal privacy, FERC must 
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weigh the privacy interests in nondisclosure against the public interests in disclosure. Nat'! Ass'n 

of Home Builders v. Norton~ 353 U.S. App. D.C. 374, 309 F.3d 26, 32 (D.C. Cir. 2002) (citing 

Nat'/ Ass'n of Retired Fed. Employees v. Horner, 279 U.S. App. D.C. 27, 879 F.2d 873, 874 (D.C. 

Cir. 1989). 

The first step in this analysis is detennining whether an individual has a privacy interest 

in their own name. The case law suggests there is no such privacy interest. The most expansive 

reading of Exemption 6 holds that protected information included "[i]nfonnation such as place of 

birth, date of birth, date of marriage, [and] employment history," not the mere identity of an 

individuaJ. US. Dep i of State v. Wash. Post Co., 456 U.S. 595, 600 (1982). Requesters note that 

identity infonnation is regularly shared in polite society. It is hard to imagine any of the 

supposedly "private individuals" whose names appear in the responsive emails declining to 

introduce themselves at a social event or, as is more likely the case, in a hearing before the 

Commission. We reasonably imagine they even pay appreciable sums for business cards 

precisely to identify themselves in similar professional contexts. Whatever privacy interests they 

may have in this context, if they exist, would surely be negligible and often-waived. 

Even if an individual did have a privacy interest in their identity, that alone would not 

justify these withholdings. The second step in analyzing FERC's Exemption 6 claims is to 

determine the level of public interest in the information. "The quantum of the public's interest in 

disclosure depends on the degree to which disclosure would shed light on an agency's 

performance of its statutory duties and its compliance with the law." Elec. Privacy Inf Ctr., 384 

F. Supp. 2d at 115. Moreover, "[i]n assessing the pubJic interest, the court must examine the 
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nature of the requested document and its relationship to the basic purpose of [FOIA] to open 

agency action to the light of public scrutiny ... (and official] information that sheds light on an 

agency's performance of its statutory duties merits disclosure . ., Id. 

In this case, FERC does not inform requesters in each instance whether FERC justifies a 

withholding under Exemption 6 because the identity of a lower-level employee was implicated, 

or that of a private individual. Regardless, however, FERC has not adequately justified its 

withholdings. In each instance, FERC must apply a balancing test to assess whether the public's 

right to know how public servants are behaving is outweighed by any privacy interests at issue. 

Requesters note that the calculus of a balancing test will look quite different depending on 

whether the information withheld would identify low-level administrative staff, or high-ranking 

individuals engaged in the practice of law before the Commission and/or soliciting senior 

government employees for outside employment. The instant request arose because of public 

concerns regarding the propriety of FERC's former Chairman negotiating employment at an 

outside law firm while still serving on the Commission. Any communications between the then-

FERC Chairman, or other FERC staff, and any individuals affiliated with Stoel Rives, the 

Chairman's current employer, is of great interest to the public. 

To adequately respond to the instant request, FERC must explain whether it is 

withholding information relating to lower-level staff, or to supposedly "private individuals". 

FERC must then apply and demonstrate the equities of a balancing test determining whether the 

mere identity of a private individual, especially an individual of such prominence that he or she 

regularly corresponds with a FERC Chairman, can properly be withheld in the face of great 

722 12th St. NW, Suite 400, Washington D.C. 20005 - www.FMELawClinic.ors - 15 



.. 

± TueFreeMarket 

tnvironmental Law Clinic 

public interest in Chairman Wellinghoff's actions vis a vis Stoel Rives. It is extraordinarily 

unlikely that these withholdings could withstand such a balancing test. 

VI. Conclusion 

FERC's Determination Letter and extremely limited disclosure is wholly inadequate and 

not in accordance with the law. FERC has manifestly failed to adequately explain its extensive 

. withholdings and redactions on any of the claimed exemptions. To the degree it offers any 

explanation at all concerning the nature of the documents being withheld, the facts cited indicate 

that the withholdings are not in compliance with the statute and clear precedent, and violate both 

the original purposes of the Freedom of Information Act and the Obama Administration's 

repeated public promises and official edicts regarding implementation of that Act with a bias 

toward more disclosure, not less. As the President has said in his directive to all federal agencies 

on January 26, 2009, "The Freedom of Information Act should be administered with a clear 

presumption: in the face of doubt, openness prevails. The government should not keep 

information confidential merely because public officials might be embarrassed by disclosure, or 

because of speculative or abstract fears." 

We request the Commission review this appeal with the required bias toward disclosure, 

consistent with the law's clear intent, judicial precedent affirming this bias, as well as the 

President's own directive. At the very least, this entails providing sufficient justification for 

FERC's withholdings and redactions, as is required under the law and clear court precedents. 

A proper, lawful response to this appeal would include releasing all completely withheld 

records, pursuant to any lawful redactions as may apply, and providing substantially unredacted 
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copies of the documents already released. Any redactions not ovenuled must be specifically 

justified and explained. For Exemption 5 claims, this would include, at a minimum, an 

explanation of what staff, at what place in the chain of command, were deliberating what agency 

decisions in the responsive documents. For Exemption 6 claims, this includes at a minimum 

explaining whether the redacted identities are those of "private individuals" or "lower-level 

employees" and applying the public-interest balancing test, describing its application. Only by 

taking these actions can FERC cure its current, inadequate, response, and bring the Commission 

into compliance with its obligations under FOIA. 

If you have any questions please do not hesitate to contact the undersigned. 

CC: Charles Beamon 
Associate General Counsel 
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC 20426 

Respectfully submitted, 

Christopher C. Horner, on behalf of 
The Free Market Environmental Law Clinic 
Energy & Environment Legal Institute 
1489 Kinross Lane 
Keswick, VA 22947 
(202) 262-4458 
CHomerLaw@aol.com 

722 12th St. NW, Suite 400, Washington D.C. 20005 - www.FMELawClinic.org - 17 



.. 

\. 

Mr. David l. Morenoff 
General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Ref: FOIA No. FY15-15 - Response Letter 

Dear Mr. Morenoff, 

December19,2014 

I have received Mr. Tao's letter of December 11, 2014 denying my request for access to Documents 
#20141104-0167 and #20141007-0209. He informs me that document 20141106 may only be released 
if I submit a CEll request form which I already have done. Ms. Johnson informs me that It was added to 
FOIA/CEll request CEll-2015-12. 

Regarding Documents #20141104-0167 and #20141007-0209, please accept this letter as my formal 

appeal against Mr. Tao's determination. Mr. Tao cites FOIA Exemption 5 for denying my request noting 

the three same purposes, open, frank discussion, premature disclosure of policies and protect against 

public disclosure, that were used in a previous denial. 

Since the FERC is using the same Exemption 5 to deny my application I am enclosing mv previous Feb 12, 
2014 response which makes the same arguments. Additionally, I have previously been granted access 
to documents on the same subjects and referring to the same studies. Would you please explain why 
these two particular documents should suddenly engender a FOIA Exemption 5 when the other 
documents covering the same subjects did not. 
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You rejected my previous appeal #FV14·21 with a curt comment that I had presented no further 
information. I was too busy at the time to pursue the matter. Please be assured that I will take the time 
to pursue this matter. My Feb 12, 2014 appeal clearly addressed the three issues quoted under 
Exemption 5 and there was ample additional information provided. My Feb 12, 2014 response is 
eminently applicable to this appeal. 

I look forward to your early and positive response. 

Respectfully, 

6.~~(l 
Cheryl A. LaFleur, Commision Chairperson 

Cl &J~ Beamon. Associate General counsel 

The Honorable Jeff Duncan 
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Mr. David L. Morenoff 

Acting General Counsel 

Federal Energy Regulatory Commission 

Washington, DC 20426 

Dear Mr. Morenoff, 

Re: FOIA Appeal No. FY 14-21 

February 12,2014 

I acknowledge receipt of your letter of January 31st, denying my appeal against the decision to 

withhold two documents 20131031-0181and0182. 

Your rejection was under Exemption 5. The documents refer to an on-going study demanded by 

FERC regarding the SSPMP and the PMF and the Lake Greenwood project. Those studies are being 

carried out by consultants HOR with BOC oversight and review by the FERC. To what el<tent will release 

of these documents discourage open and frank discussion? These are engineering studies and there are 

no policies or proposed policies to be disclosed. Depending on the engineering conclusion there will be 

actions or inactions which will be dictated by the engineering conclusions. There is no basis for public 

confusion based on disclosure of "reasons or rationale that were not in fact ultimately the grounds for 

an agency's action". There will In fact be no agency action since any action or Inaction will be 

determined by the engineering conclusions. 

I would point out that this study was preceded by another study mandated by the FERC, 

regarding the seismic sufficiency of Lake Greenwood. This engineering study determined that the dam 

was seismically sufficient and warranted no action. Throughout this study there was (1) no 

discouragement of open, frank discussions between subordinates or superiors. (Who, in fact, were the 

subordinates and who the superiors?). (2) There were no proposed policies that needed protection 

from premature disclosure, and (3) the only public confusion was to the need for the seismic study in 

the first place. 

Given both of the above engineering studies, why " would it be impossible to have any frank 

discussions of legal or policy matters?" There were no "legal or policy matters", only engineering 

conclusions. 

Your statement that "any factual portions of these documents are so inel<tricably intertwined 

with the deliberative matter that disclosure would reveal the pre-decisional deliberations" is sheer 

nonsense and bureau-speak of the worst kind. There is no decision making, merely acknowledgement 

of the engineering conclusions. 
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Finally, If the documents are provided to me under the FOIA, I am required to sign a Non

Oisclosure form and I am not permitted to disclose the information, not even to my wife, so where is the 

restriction to "open, frank discussion", where is the "premature disclosure of proposed policies", and 

where would the "public confusion" stem from? 

In my previous letter I stated that the CEii process is a device to keep FERC machinations out of 

the public eye. Your respanse to that letter simply verifies the truth of that statement. I request that 

you review this letter and agree to release those documents to me as requested by my FOIA/CEll 

request. 

Copies to: Congressman Jeff Duncan 

Senator Tim Scott 



The Honorable Jeff Duncan 

House of Representatives 

116 Cannon HOB 

Washington, DC 20515 

Dear Congressman Duncan, 

December20,2014 

Attached is a cop[y of a letter I have written to Mr. Morenoff of the Federal Energy Regulatory 

Commission. I am appealing a decision to deny my FOINCEll request for access to documents related 

Lake Greenwood. These documents will indicate that the FERC is mis-using its bureaucratic powers to 

deter oversight of its bullying tactics regarding Lake Greenwood. 

Facilities of critical importance to security are designated Critical Energy Infrastructure, CEI, and 

information, CEii, can be restricted if it can be of use to terrorists or others with harmful intent. I have 

no problem with this concept but can you imagine why tiny Lake Greenwood would be of any interest to 

terrorists. It Is a only 11000 acres with a mere 18 megawatts of generating capacity. If some terrorists 

with low expectations were to blow up the dam, there is nothing downstream that would be harrned. 

Of the many hundreds of major hydro-electric facilities in the U.S., why would a terrorist be interested in 

Lake Greenwood? 

Nevertheless, the FERC have classified this facility as CEii and are using that designation to force me 

through an administrative morass to get information or to deny me access to such information. If you 

would have your staff read through the FERC reasons for rejecting my FOINCEll request for documents, 

they will see just how flimsy the FERC arguments are. The FERC's primary purpose is to coerce 

Greenwood County to spend several million dollars on remediating the Fuse Plug. This is totally 

unnecessary, as were the several hundred thousands of dollars spent on consultant studies. These 

funds are more desperately needed for critical needs of the County and its taxpayers. 

Please help us to get this juggernaut off our backs. 

CC: David l.. Morenoff, FERC 

Cheryl A. Lafleur, FERC 

Sincerely, ~ 

~.~ 



December 5, 2014 

VIA ELECTRONIC MAIL: 
FOIA-CEII@FERC.GOV 

Leonard Tao 
Director, Chief FOIA Officer, Federal 
Energy Regulatory Commission 
888 First Street, Northeast 
Washington DC, 20426 

17 NORTH STATE STREET 
SUITE 1600 
CHICAGO, ILLINOIS 60602 
PHONE: 312.236.0000 
FAX: 312.239.6543 

n Bn:mdon M. Cavanaugh 
U hcavanaugh@siprut.cnin 

Re: FOIA Request Regarding FERC's July 2013 Settlement With JPMorgan Chase & Co. 

Dear Mr. Tao: 

Pursuant to The Freedom of Information Act, 5 U.S.C. § 552, I request that you send the 
documents requested in the attached rider to the following e-mail address: 

bcavanaugh@siprut.com 

Please bill me at the above address for the cost of these photocopies. Please do not hesitate 
to contact me if you have any questions or comments. 

Yours sincerely, 

Brandon M. Cavanaugh 

Encl. 

4840-3378-6647, V. I 



RIDER FOR FREEDOM OF INFORMATION ACT 
REQUEST TO FEDERAL ENERGY REGULATORY COMMISSION 

DEFINITIONS 

As used herein, all terms shall have the fullest and broadest meaning accorded to those 

terms and shall have the meaning generally ascribed to such terms in common parlance. In 

addition, the words and terms listed below shall have the following meanings: 

I. The term "communication" shall mean the transmittal of information (facts, ideas, 

inquiries or otherwise) in any form (written, oral, electronic or otherwise). 

2. The term "person" shall mean any natural person or any corporation, partnership, 

limited liability corporation, limited partnership, joint venture, firm, association, proprietorship 

or any other business, legal or governmental entity or association. 

3. The term "correspondence" shall mean any communication whatsoever including 

but not limited to letters, notes, electronic mail ("e-mail"), memoranda, telegrams or any other 

written or verbal communications. 

4. The term "document" is used herein in the broadest sense utilized under Federal 

Rule of Civil Procedure 34 and means, by way of example and without limitation, all written, 

recorded or graphic matters, including originals and copies, however produced or reproduced, 

whether or not privileged, pertaining in any way to the subject matter of this action. This definition 

includes, but is not limited to, all written, recorded or graphic matters, drawings, charts, 

photographs, and other data compilations from which data can be obtained, and including originals 

and copies, however produced or reproduced, whether or not privileged, pertaining in any way to 

the subject matter of this action. This definition also includes all electronic information and data, 

including email, stored on computer hard drives, disks or tapes (together with programming 

instructions and other written material necessary to use the computer records and memory devices 
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supplied and together with printouts of the information contained therein). A draft or non-identical 

copy is a separate document within the meaning of this term. 

5. The terms "referring" and "relating" shall mean directly or indirectly concerning, 

reflecting, pertaining to, describing, evidencing or constituting, or in any way legally, logically, or 

factually connected with the stated person or subject matter. 

6. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

7. The terms "you" and "FERC" shall mean the Federal Energy Regulatory 

Commission and any of its officials, agents, employees, representatives, or attorneys, whether or 

not acting within the scope of their authority. 

8. The term "CAISO" shall mean the California Independent System Operator and 

any of its officials, agents, employees, representatives, or attorneys, whether or not acting within 

the scope of their authority. 

9. The term "MISO" shall mean the Midwest Independent System Operator and any 

of its officials, agents, employees, representatives, or attorneys, whether or not acting within the 

scope of their authority. 

10. The term "Senator Warren's Letter" shall refer to the letter that Massachusetts 

Senator Elizabeth Warren co-authored with fellow Massachusetts Senator Edward Markey and 

sent to FERC Chairman Jon Wellinghoff on July 31, 2013 regarding the settlement reached 

between FERC and JPMorgan Chase over claims that JPMorgan Chase engaged in serial frauds 

against electricity consumers and state energy authorities. 
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11. The term "FERC Response" or "FERC's Response" shall refer to the August 26, 

2013 letter FERC Chairman Jon Wellinghoff authored in response to Senator Warren's Letter. 

12. The use of the singular form of any word includes the plural and vice versa. The 

masculine includes the feminine and neuter genders. The past tense shall include the present tense 

where the clear meaning is not distorted by change of tense. 

DOCUMENTS TO PRODUCE 

1. The "Settlement Statement" from CAISO referred to in FERC's Response. 

2. Any and all documents substantiating, or tending to substantiate, CAISO's 

Settlement Statement. 

3. Any and all communications between CAISO and FERC, and amongst FERC's 

agents, regarding CAISO's Settlement Statement. 

4. The "Settlement Statement" from MISO referred to in FERC's Response. 

5. Any and all documents substantiating, or tending to substantiate, MISO's 

Settlement Statement. 

6. Any and all communications between CAISO and FERC, and amongst FERC's 

agents, regarding MISO's Settlement Statement. 

7. Any and all documents relating to whether CAISO's consumers "are being fully 

compensated for all direct and indirect impacts of JP Morgan's manipulative schemes" as referred 

to in FERC's Response. 

8. Any and all communication between CAISO and FERC, and amongst FERC's 

agents, confirming that CAISO's consumers "are being fully compensated for all direct and 

indirect impacts of JP Morgan's manipulative schemes'' as referred to in FERC's Response. 
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9. Any and all documents relating to whether MISO's consumers "are being fully 

compensated for all direct and indirect impacts of JP Morgan's manipulative schemes" as referred 

to in FERC's Response. 

IO. Any and all communication between MISO and FERC, and amongst FERC's 

agents, confirming that MISO's consumers "are being fully compensated for' all direct and indirect 

impacts of JP Morgan's manipulative schemes" as referred to in FERC's Response. 

11. Any and all documents sent by FERC to JP Morgan regarding JP Morgan's 

involvement in the California electricity market. 

**Please produce records in electronic format if you have them stored in electronic 
format* 
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Brenda Greer 

From: 
Sent: 
To: 
Cc: 
Subject: 

Nneka Frye F" I S • S l 
Monday, May 18, 2015 6:25 PM I 
Christopher A. Macfarlane 
Charles Beamon; Marcos Araus; Kathryn Allen; Brenda Greer 
FW: FREEDOM of INFORMATION ACT APPEAL 

We received this FOIA appeal today. I think it is past the deadline for appeal. I believe it was assigned to Chris. 

From: David Morenoff 
Sent: Monday, May 18, 2015 6:15 PM 
To: Charles Beamoni Nneka Frye; Marcos Araus 
Subject: Fwd: FREEDOM of INFORMATION ACT APPEAL 

Could you process this FOlA appeal appropriately? 

Thanks, 
David 

Sent from my iPad 

Begin forwarded message: 

From: Keara Prom <kearaprom@gmail.com> 
Date: May 18, 2015, 6:09:16 PM EDT 
To: david.morenoff@ferc.gov 
Subject: FREEDOM of INFORMATION ACT APPEAL 

Name: Keara C. Prom 
Initial Request Number: FYJ 5-37 
Release Date: February 24, 2015 

Brief Statement 
I am appealing the action of partially releasing the mailing list at issue (specifically, the names and personal home addresses of private citizens} I would 
like the entire mailing list (not redacted) in regards to the Nexus Gas Transmission Line. 

Under: 
Docket PF! 5- IO 
Accession No 20141230-5314 

Thank you. 



Joe Hyclak 

January 29, 2015 

Mr. David L. Morenoff, General Counsel 
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC 20426 

Re: Freedom oflnformation Act Appeal, Expedited Treatment, FOIA No. FYIS-38 

Dear Mr. Morenoff: 

As provided by the Freedom of Information Act and 18 CFR § 388.l IO(a)(l) of the 
Commission's regulations, I am hereby appealing FERC's refusal to give my FOIA request 
Expedited Processing treatment The FERC denial notice states that I failed to show that there is 
an imminent threat to life or physical safety of an individual, or that I had not articulated any 
reason for urgency to inform the public concerning Federal Government activity in regard to the 
proposed plan. To the contrary, this appeal is based on the fact that there is a dire urgency which 
should justify having this FOIA request processed as Expedited. 

There is a very short time frame to the FERC process for the Spectra Energy Nexus pipeline. 
Nexus plans on filing its final application in November, 2015, and the fact is that landowners are 
already being pressured into making decisions about, and entering into easement consents, under 
the shadow of eminent domain sanctioned by FERC, all before a final certificate has been 
awarded. This activity, as spelled out in the attached letter from Terry J. Lodge, Esq. to Ms. 
Kimberly D. Bose, is currently being carried out and is violating the letter, as well as the spirit, 
of NEPA, and is likely illegal. 

Time is of the essence. I am attempting to exercise my First Amendment freedom of association 
with other property owners located in the shadow corridor identified by Spectra Energy, in order 
to inform the landowners in a timely fashion. I also am attempting to alert those landowners of 
the possible illegal activity of the Federal Government, so that they may protect those property 
rights of theirs which FERC is bound to protect. FERC's actions in allowing Nexus to engage in 
alleged illegal activity before any finalization of the formal process means that the Commission 
is arguably not fulfilling its obligations under the Natural Gas Act and the National 
Environmental Policy Act, and landowners who may be asked to give up substantial private 
property rights for this pipeline project need and deserve to know this information. 

Since (1) the time frame of the FERC approval process is short, (2) FERC seems to be 
sanctioning illegal activities to secure both property and easements prior to the final route 



approval, and (3) the existence of potential collusion suggests that project approval may be 
preordained and the the whole approval process is nothing but a sham, I am hereby requesting 
that the decision to deny my request for Expedited Treatment of my Freedom of Information Act 
request No. FY 15-38 be vacated and the FOIA request be fast-tracked. 

Very truly yours, 

~cl~ 
Cc: Charles A. Beamon 

Associate General Counsel, General and Administrative Law 
888 First Street NE 
Washington, DC 20426 

Terry J. Lodge, Esq. 
316 N. Michigan St., Suite 520 
Toledo, OH 43604-5627 
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January 27, 2015 

Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, DC 20426 
Via email and certified mail, return receipt requested 

RE: Proposed Energy Transfer Partner L.P. 's Rover Pipeline project, Docket No. 
PF14-14-000; and Nexus Pipeline project, Docket No. PF15-10 (Demand for FERC to 
halt all actions biased toward granting pipeline permits) 

Dear Ms. Bose: 

rm writing on behalf of the Fresh Water Accountability Project of Grand Rapids, Ohio; 
Food and Water Watch of Cincinnati, Ohio; Neighbors Against Nexus of Swanton, Ohio; the 
Buckeye Forest Council, of Columbus, Ohio; and Concerned Citizens of Medina County, Ohio. 
These are all non-governmental groups and associations which work on behalf of grassroots 
Ohio activists. They collectively question the need for, and circumstances of, the E.T. Rover and 
Nexus pipeline projects. Some of their members are private property owners who have been told 
that their homes lie within the apparent rights-of-way of the Rover or Nexus pipeline. We are 
writing, prior to formally intervening in the upcoming FERC certificate proceedings, to give the 
Commission the opportunity, now, to curtail the certain unlawful and unfair eminent domain 
tactics which are being used by pipeline companies. 

Specifically, we request that FERC immediately intercede to halt high-pressure tactics 
which are being routinely used against the public to force consent to easements for pipeline 
routes. We urgently request that FERC revoke the November 2014 Notice of Intent published in 
the Rover case, and that in all future public notices, FERC state clearly that it unconditionally 
prohibits corporate pipeline applicants from undertaking any acquisition efforts unless and until 
FERC has granted a convenience/necessity certificate. Finally, we ask that FERC publicly order 
the pipeline companies to halt all acquisition negotiations before issuance of an actual 
certificate. 

FERC is unlawfully enabling pipeline companies to acquire property rights, and thus 
commit the routing of these pipeline projects, long before completion of the application process 
and the finalization by the agency of an Environmental Impact Statement ("EIS"). For example, 
in the Rover pipeline case, on November 18, 2014, FERC published in the Federal Register 
(Vol. 79, No. 222, at pp. 68676-68679) a "Notice of Intent to prepare an Environmental Impact 
Statement for the Planned Rover Pipeline Project, Request for Comments on Environmental 

,_,:'.:ill'~~· ························-~~~)};it':~-c::C.. FWAP.org [;OJ wewantcleanwater@gmail.com P.O. Box 473, Grand Rapids, OH 43522 
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Issues and Notice of Public Scoping Meetings," ("NOl") which announced that "The staff of the 
Federal Energy Regulatory Commission (FERC or Commission) will prepare an environmental 
impact statement (EIS) that will discuss the environmental impacts of the planned Rover 
Pipeline Project (Project) involving construction and operation of facilities by Rover Pipeline 
LLC (Rover) in multiple counties in Michigan, Ohio, West Virginia, and Pennsylvania." FERC 
has a legal responsibility to give the public various notifications to promote the ends of NEPA 
and public participation in the decision. But this NOI goes too far. It advises that: 

If you are a landowner receiving this notice, a pipeline company representative 
may contact you about the acquisition of an easement to constroct, operate, and maintain 
the planned pipeline facilities. The company would seek to negotiate a mutually 
acceptable agreement. However, ifthe Commission approves the Project, that approval 
conveys with it the right of eminent domain. Therefore, if easement negotiations fail to 
produce an agreement, a condemnation proceeding could be initiated where 
compensation would be determined in accordance with state law. (Emphasis added). 

id. pp. 68677-68678. Clearly this paragraph authorizes use of the threat of eminent domain 
before FERC has even formally decided whether or not to grant a certificate of convenience and 
necessity- or at least pipeline companies are interpreting it that way. 

Such wording in legal notices is quite consistent with the advisory booklet which FERC 
requires each pipeline applicant to distribute, entitled, "An Interstate Natural Gas Facility On 
My Land? What Do I Need To Know?" On page 4, in response to the question, "How will I first 
hear about proposed facility construction?", FERC states: 

If you are an owner of property that may be affected by the project, you will 
probably first hear of it from the natural gas company as it collects the environmental 
information or conducts surveys required for the Commission application. The company 
may ask you for permission to access your land to conduct civil and environmental 
surveys. It is also possible that the company will contact you to discuss obtaining an 
easement prior to filing the application. Jn the case of a rompressor station or other 
above-ground facility, the company will often offer to purchase, or obtain an option to 
purchase, the property for the station or facility. This usually occurs prior to the filing of 
the application. (Emphasis added). 

The way this translates into action is this: pipeline companies are threatening property 
owners in their study corridors that FERC will be vesting them with eminent domain powers, 
and warning that FERC's licensing decision is a given. They are trying to bully owners into 
conceding easements for pipelines to be constructed on their land. FERC has explained that the 
eminent domain process has commenced even before an application to build the pipeline has 
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been submitted, and by doing so, has endorsed whatever the pipeline company wishes to do by 
way of acquisition of the right-of-way. This expresses an overwhelming bias by FERC toward 
approval of the project. Before Spectra's or E.T. Rover's application is complete and analyzed 
by the agency - even before the public has had an opportunity to participate in the decision
mak:ing process - property owners have been warned by the supposedly "impartial' regulator that 
informal settlement outside of court should be seriously considered now. Although the final 
choice of route supposedly remains open, FERC creates a condemnation "shadow" by its acts, 
and the pipeline companies proceed to lock in their preferred alternative before the application 
period even commences. Thus the pipeline companies are armed with the eminent domain threat 
more than a year before construction to force holdout property owners to give survey access and 
consent to pipeline easements. 

Rover's eminent domain bullying is evident in testimony from the December 2, 2014 
Defiance, Ohio scoping public hearing, where private property owners stated on the record that 
they are being threatened by Rover representatives with the use of eminent domain if they do not 
consent to granting an easement as quickly as possible. 1 

This attitude is also prevalent in the Nexus acquisition campaign, which is in a more 
preliminary stage than Rover. One property owner in the 600-foot "study zone" has told me of 
being tracked down at her job when she refused to respond to letters and phone calls to discuss 
surveys and acquisition of easement rights across her farmland. Other property owners have 
reportedly been told that Spectra Energy "will" be granted eminent domain powers and that it 
would be wise to settle on payment for their easements now. 

For FERC to foster this atmosphere, and to not require a clear legal and time separation 
between the application process and land acquisition activity, suggests collusion between the 
agency and the companies it is supposed to regulate. Consequently, the Environmental Impact 
Statements for these projects, and the overall permitting proceedings, are reduced to merely 

1 
See Issuance 20141222-4003, Transcript ("Tr.") p. 20 (pp. 40-41 of .pdf of transcript) (enclosed), testimony of stakeholder James Meyer: 

"Another concern is the speed at which this proposed project has taken. This is a huge, and hopefully a one-time, lifetime experience for 
a landowner. I feel as stakeholders we need more time to evaluate and determine what we need to do to become whole. I just feel that we're 
being pushed, bullied. Comments like, well, what you want doesn't really make any difference. We're going to do it anyway. It's going to be a 
project that's going to take place. I just think things need to be slowed down so that we can take a look at how it's going to affect me, my 
family in the future.'.' 

Also, see Tr. pp. 32-33 (pp. 64-66 of .pdf), testimony of Ben Polasek: "As the first subcontractor land agents approached us several 

months ago, requesting survey permission, it was presented as give us permission or else. We're going to come on anyway. We asked several 
times for notification if they were going to come out and did not receive it. There was no concern for the timing of the survey .... We kept 
hearing, well, we'll pay for the damages. That wasn't the issue. The issue was they couldn't conduct an accurate survey. However, they 
appeared to have no interest in us joining them for the sUlvey or helping them understand the effects that this was going to have on our land. 
We just kept hearing this project is on a fast track. It's coming along. There was no possible way they conducted an accurate survey. It was 

more of a fo.nn.ii.:l%than any sincere effort to gather good information." 
--~- ,,j!~QA • • UJ4111E~1E'F ;, 
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perfunctory and post hoc exercises. 

Here's how FERC' s concession of eminent domain powers to the pipeline companies, 
even before the application is submitted, violates the National Environmental Policy Act 
("NEPA") and the Natural Gas Act. Courts interpreting NEPA require that the law not be 
implemented as a mere exercise. NEPA mandates that an agency .. take a 'hard look' at the 
impacts of a proposed action." Citizens' Comm. to Save Our Canyons, 513 F.3d at 1179 (10th 
Cir.2008)(quoting Friends of the Bow v. Thompson, 124 F.3d 1210, 1213 (10th Cir.1997)); 
Morn's v. U.S. Nuclear Regulatory Comm'n, 598 F.3d 677, 681 (10th Cir.2010) (noting that 
NEPA "requires ... that an agency give a 'hard look' to the environmental impact of any project 
or action it authorizes"). This examination "must be taken objectively and in good faith, not as 
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision 
already made." Forest Guardians v. U.S Fish & Wildlife Serv., 611F.3d692, 712 (10th Cir. 
2010)(quotingMetcalfv. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000)) (internal quotation marks 
omitted); see also 40 C.F.R. § 1502.2(g) ("Environmental impact statements shall serve as the 
means of assessing the environmental impact of proposed agency actions, rather than justifying 
decisions already made"); id. § 1502.5 ("The statement shall be prepared early enough so that it 
can serve practically as an important contribution to the decision-making process and will not be 
used to rationalize or justify decisions already made"). 

"[I]f an agency predetermines the NEPA analysis by committing itself to an outcome, the 
agency likely has failed to take a hard look at the environmental consequences of its actions due 
to its bias in favor of that outcome and, therefore, has acted arbitrarily and capriciously." Forest 
Guardians, 611 F.3d at 713 (citing Davis v. Mineta, 302 F.3d 1104, 1119 (10th Cir.2002); see 
also id. (stating that "[w}e [have} held that ... predetermination [under NEPA] resulted in an 
environmental analysis that was tainted with bias" and was therefore not in compliance with the 
statute (citing Davis, 302 F.3d at 1112-13, 1118-26)). In Forest Guardians, the Tenth Circuit 
held that 

... predetermination occurs only when an agency irreversibly and irretrievably commits 
itself to a plan of action that is dependent upon the NEPA environmental analysis 
producing a certain outcome, before the agency has completed that environmental 
analysis- which of course is supposed to involve an objective, good faith inquiry into 
the environmental consequences of the agency's proposed action. 

Id . ., 611 F.3d at 714. 

In sum, the FERC Staff is violating the letter as well as the spirit of NEPA by overtly 
encouraging Rover LLC to engage with property owners at this stage of the permitting 
proceeding. Rover and Nexus personnel are taking maximum advantage of FERC' s official 
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notice to property owners. Using the NOI to inform property owners about the eminent domain 
"hard path" while warning them to use the negotiation "soft path" lends FERC's imprimatur to 
corporate corruption of the decision process. FERC has put the "hard path" ahead of the "hard 
look." 

As the court stated in Forest Guardians, "an individual's (employee of a federal "lead" 
agency's] comments remain immaterial to the predetennination analysis unless they (1) may 
fairly be attributed to the agency, and (2) tend to reflect the agency's irreversible and irretriev
able commitment to a course of action - in contemplation of a particular environmental outcome 
- even before the requisite environmental analysis has been completed." 611 F.3d at 718 n. 20. 

By fostering a biased system, FERC also mocks statutory changes dating to 2005 which 
require fuller consideration of alternatives to the corporation's pref erred route. Some opponents 
of the present Rover and Nexus proposals seek consideration of a dedicated, multi-pipeline 
corridor, while others will make a serious case for the no-action alternative because of the 
dramatic global wanning effects of the proposed gas transportation activities. Moreover, there is 
essentially no consideration being given to the fact that pipelines 42" in diameter are effectively 
experimental in the threats they pose to populations along their routes. There are no margins or 
setbacks from occupied structures and populated areas to mitigate accidents, and the prospects 
of accidents have not historically received significant treatment in the environmental documents 
required by NEPA.. 

It is imperative that FERC quickly halt the current process toward a biased approval. 
FERC must issue an immediate retraction of the November 18, 2014 NO! in Docket No. PF14-
14, and further direct Rover and Spectra, whether as pre-applicants or applicants, that they must 
cease and desist from contacting any of the affected property owners in their proposed routes for 
purposes of land acquisition without a valid certificate of convenience and necessity. Please 
respond protectively of private owners' rights as stakeholders in the proposed Nexus and Rover 
corridors by February 10, 2015. Thank you very much. 

Respectfully, 

Isl TenyJ. Lodge, Esq. 
316 N. Michigan St., Suite 520 
Toledo, OH 43604-5627 
(419) 255-7552 
lodgelaw@yahoo.com 

Letter sent via certified U.S. mail and email; Rover transcript accompanies digital letter 
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March 15, 2015 

Mr. David L. Morenoff, General Counsel 
Federal Energy Regulatory Commission 
888 First Street NE 
Washington, DC 20426 

I ff.· ,..,. " ~. ?.'ill 5. VAD 2 3. ·20~ 

Re: Freedom oflnformation Act Appeal, FOIA-2015-38 FOIA Exemption 6 Assertion 

Dear Mr. Morenoff: 

As provided by the Freedom of Information Act and 18 CFR § 388.11 O(a)(l) of the 
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Commission's regulations, I am hereby appealing FERC's decision to accept Nexus' assertion that 
FOIA Exemption 6 applies to the list of affected landowners and to only provide me with a redacted 
copy of the list. In their response to my FOIA request. "Nexus asserted that the names and personal 
home addresses of landowners indentified in the document should be protected because the privacy 
interest of the individuals outweighs the public interest in disclosure". I am asserting that this is not an 
accurate interpretation and implementation of Exemption 6. 

As defined in the Department of Justice Guide to the Freedom of Information Act, on page 417, 
"Exemption 6 protects information about individuals in "personnel and medical files and similar files" 
when the disclosure of such information ''would constitute a clearly unwarranted invasion of personal 
privacy". Also in the DOJ Guide, on page 425, it states "Initially, it must be determined ''whether 
disclosure of the files 'would compromise a substantial. as opposed to de minimis, privacy interest,' 
because 'if no significant privacy interest is implicated ... FOIA demands disclosure."' 

These definitions. as spelled out by the Department of Justice, surely negate the assertion by Nexus that 
this is privileged information, as well as, FERC's decision to not provide me with the information I 
requested in my FOIA request. Simply by virtue of having published and publically displayed maps of 
the current proposed route of the Nexus pipeline, and with the public availability of products such as 
Goo2le Earth and the fact that names associated with specific parcels are public information, Nexus 
itself has already divulged the bulk of this information. making the requested information public 
knowledge. Therefore, the release of the Landowner List requested in my FOIA-2015-38 request 
would. at best, be a de minimis compromise of the privacy interest of the affected landowners and 
should immediately be provided to me unredacted "because if no significant privacy interest is 
implicated ... FOIA demands disclosure". 

There is a very short time frame to the FERC process for the Spectra Energy Nexus pipeline. 
Nexus plans on filing its final application in November, 2015, and the fact is that landowners are 
already being pressured into making decisions about, and entering into easement consents, under 
the shadow of eminent domain sanctioned by FERC, all before a final certificate has been 
awarded. This activity is allegedly currently being carried out and is violating the letter, as well as the 
spirit, of NEPA, and is likely illegal. 
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Time is of the essence. I am attempting to exercise my First Amendment freedom of association 
with other property owners located in the shadow corridor identified by Spectra EnerRY, in order 
to infonn the landowners in a timely fashion. l also am attempting to alert those landowners of 
the possible illegal activity of the Federal Government, so that they may protect those property 
rights of theirs which FERC is bound to protect. FERC's actions in allowing Nexus to engage in 
alleged illegal activity before any finalization of the formal process means that the Commission 
is arRUablv not fulfilling its obligations under the Natural Gas Act and the National 
Environmental Policy Act, and landowners who mav be asked to give up substantial private 
property rights for this pipeline project need and deserve to know this infonnation. 

Since ( 1) the time frame of the FERC approval process is short, (2) FERC seems to be 
sanctioning illegal activities to secure both property and easements prior to the final route 
approval, and (3) the existence of potential collusion suggests that prQject approval may be 
preordained and the whole approval process is nothing but a sham, l am hereby requesting 
that the decision to deny me an unredacted version of the Landowners List per my request via 
my Freedom oflnformation Act request No. FY15-38 be vacated and the FOJA request be fast
tracked. 

Very~~ 
ct:ycla~ 

Cc: Charles A. Beamon 
Associate General Counsel, General and Administrative Law 
888 First Street NE 
Washington, DC 20426 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, D.C. 20426 

f E.B"2 7 201~ 

ELECTRONIC AND REGULAR MAIL 
Mr. Joe Hyclak 
Coalition to Reroute Nexus 

Dear Mr. Hyclak: 

Re: Release Letter, 
FOIA No. FY15-38 

This is a response to your correspondence of January 22, 2014, in which you 
requested a document pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. 
§ 552 (2012), and the Federal Energy Regulatory Commission's (Commission) FOIA 
regulations, 18 C.F.R. § 388.108 (2014). Specifically, you requested "a copy of 
Appendix B Stakeholder List-Landowners" in the pre-filing application submitted by 
NEXUS Gas Transmission (NEXUS) in FERC Docket No. PF15-10. 

A search of the Commission's non-public files identified one document responsive 
to your request. That document, the Landowners List, is privileged and is contained 
within Accession No. 20141230-5314 in the Commission's eLibrary database. The 
Landowner List contains the names and addresses of landowners along the proposed 
route of the pipeline in question. 

In response to notice provided pursuant to 18 C.F .R. § 388.112, NEXUS objected 
to the release of the Landowner List on the grounds that the document contains 
information about property pwners that is exempt from disclosure under FOIA 
Exemption 6. 1 NEXUS asserted that the names and personal home addresses of 
landowners identified in the document should be protected because the privacy interest of 
the individuals outweighs the public interest in disclosure and that withholding the list is 
consistent with FERC policy. 

The Commission will release the Landowner List in redacted form. Specifically, 
the names and personal home addresses of private citizens will be withheld pursuant to 
FOIA Exemption 6, which exempts from release "files the disclosure of which would 
constitute a clearly unwarranted invasion of privacy." It is well-established that 

1 5 u.s.c. § 552(b)(6). 



, .. 

FOIA No. FY15-38 - 2 -

information like the material being withheld about private citizens is protected from 
release under FOIA Exemption 6. See Bibles v. Oregon Natural Desert Ass'n, 519 U.S. 
355 (1997); Odlandv. FERC, Civil Acti.on No. 13-141, 2014 WL 1244773, *IO (D.D.C. 
2014); National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873 (D.C. Cir. 
1989). However, the names, addresses, and other data of commercial entities do not 
implicate a privacy interest that is protected by FOIA Exemption 6 and will be released to 
you. 

As provided by the FOIA and 18 C.F.R. §388.1 lO(a)(l) of the Commission's 
regulations, any appeal from this determination must be filed within 45 days of the date 
of this letter. The appeal must be in writing, addressed to David L. Morenoff, General 
Counsel, Federal Energy Regulatory Commission, 888 First Street, NE, Washington, 
D.C. 20426, and clearly marked "Freedom of Information Act Appeal." Please send a 
courtesy copy to Charles A. Beamon, Associate General Counsel, General and 
Administrative Law, at the same address. 

Enclosure 

Sincerely, 

G~ 

Leonard M. Tao 
Director 
Office of External Affairs 
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jhyclak@aol.com - Electronic FOIA Request Form FOIA-2015_38 
Accepted: January 22, 2015 

Webform@ferc.gov < webform@ferc.gov> 
Track 1 

Fee waiver requested 
EXPEDITED TREATMENT RESPONSE DUE: February 1, 2015 

STATUTORY DUE DATE: February 20, 2015 
Thu l/22/2015 10:47 AM 

lnbol< 

ToSterling Poteat <Sterling.Poteat@ferc.gov>; FOIA-CEI! < FOIA-CEII@ferc.gov>; 

Title: 
First Name: Joe 
Last Name: Hyclak 
Organization: Coalition to Reroute Nexus 
Street Address: 
Street AddressZ: 
City: 
State:
Zip Code 
Count~ 
Phone:--
Fax: 
Email: 
Request Type: FOIA 
Your Request: Receive the material in electronic form (if possible) 
Reasonably describe the records you are seeking: I am requesting a copy of Appendix B Stakeholder List - Landowners as 
included in the Pre-filing Application of the Nexus Public and Agency Participation Plan December, 2014. FERC docket PFlS-10. 
Intake Method: Web 
Requested Delivery Method: Electronic Copy 
Reason for Expedited: An urgency to inform the public concerning actual or alleged Federal government activity (this option 
available only for requesters primarily engaged in disseminating information) 
Submitter Expedited Justification: Each landowner along the proposed right needs to be informed of their rights. 
I certify that the above statement(s) concerning expediting processing are true and correct to the best of my knowledge 
and belief: Yes 
Payment of Fees; Request Fee Waiver 
Fee Waiver Justification: This information is vety important in order to provide each landowner of the activities of FERC regarding 
this project PFlS-10. 
Date Received; 01-22-2015 10:47:08 AM EDT 
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EUBRARY INDEX SHEET 

Submittal 12/30/2014 PF15-10-000 NEXUS Gas 
20141230-5314 12/30/2014 Transmission, LLC 

Document Components submits its Request 

*APPENDIX B 

for Approval to Use 
the Pre-Filing 
Process for its 
NEXUS Gas 

Transmission Project 
under PF15-10. 

Availability: 
Privileged 

Application/Petition/Request 
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Certificate of Public 
Convenience and Necessity 



Michael J. Aguirre, Esq. 
maguirre@amslawyers.com 

David L. Morenoff 
General Counsel 

AGUIRRE & SEVERSON, LLP 
ATIORNEYS AT LAW 

501 West Broadway, Suite 1050 
San Diego, CA 92101 

Telephone (619) 876-5364 
Facsimile (619) 876-5368 

April 8, 2015 

Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

RE: FREEDOM OF INFORMATION ACT APPEAL 

Dear Mr. Morenoff: 

As provided by the FOIA and 18 CFR 388.1 lO(a)(l) of FERC's regulation, I am 
appealing the decision to provide no records in response to the FOIA request described below 
after delaying the response and leading me to believe records would be produced. If this appeal 
is not granted, an immediate lawsuit will be filed to obtain them. 

FERC has acknowledged that on February 18, 2015, I filed a FOIA request all 
investigative reports, information and documents for the investigation of Southern California 
Edison Company (SCE) in Commission Staff's Notice of Alleged Violations dated January 22, 
2014, and any documents and information related to the Order Approving Stipulation and 
Consent Agreement found at 149 FERC, 61,061 (Docket No. IN14-8-000). FERC also 
acknowledged in a conversation between myself and Commission staff on March 9, 2015, the 
request was narrowed to email communications between FERG Staff and SCE regarding the 
Staff Notice of Alleged Violations dated January 22, 2014." 

No prejudice will be suffered by FERC in any on-going investigation. The incident in 
question occurred in going on 4 years ago. FERC has already issued sanctions in the case, albeit 
minor ones with regard to SCE. Withholding documents that are subject to disclosure under 
FOIA later produced under court order subjects FERC to having to pay legal fees. We live in 
San Diego, which is the primary population center that suffered the blackout. We have a deep 
and vital interest in learning what your investigation showed, including whether an adequate 
investigation was conducted. Please honor our request and provide the requested documents. 

cc: Charles A. Beamon, 
Associate General Counsel, General and Administrative Law 
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SOUTHERN ENVIRONMENTAL LAW CENTER 

Telephone 434-977 -4090 201 WEST MAJN STREET. SUITE 14 
CHARLOTIESVILLE. VA 22902·5065 

FREEDOM OF INFORMATION ACT APPEAL 

Via facsimile to: 202.208.2115 

June 1, 2015 

David L. Morenoff, General Counsel 
Charles A. Beamon, Associate General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

Re: Freedom of Information Act Appeal 
FOIA No. FYlS-58 

Dear Mr. Morenoff and Mr. Beamon: 

Facsimile 434-977·1463 

We are writing on behalf of Rick Webb to appeal FERC's denial of FOIA No. FYIS-
58. In his March 9 request, Mr. Webb sought copies of the: 

• Geographic Information System (GIS) digital shapefiles associated with pipeline 
routes in FERC docket nos. PFl 5-5-00 and PF 15-6-00. 

On April 17, FERC denied Mr. Webb's request and claimed that the requested GIS files 
contained Critical Energy Infrastructure lnfonnation (CEii) as defined in 18 C.F.R. § 
388.113(c). Mr. Webb then submitted a CEii request to which Dominion Transmission 
and Atlantic Coast Pipeline, LLC, objected. 1 To date, Mr. Webb has not received the GIS 
files that he asked for almost three months ago. For the following reasons, FERC must 
reverse its denial and provide the requested records as soon as possible. 

FERC erroneously identified GIS files of pipeline routes as CEIL As spelled out in 
the agency's regulations, CEII does not include infonnation that "simply give(s] the 
general location of the critical infrastructure."2 But GIS files of a proposed pipeline route 
only provide the location of the route. These files are no different than a detailed map 
and, in fact, are the underlying data used to generate maps of the proposed pipelines. 

Mr. Webb intends to use these files with map generating software to evaluate the 
environmental impacts of the Atlantic Coast Pipeline and to comment on FERC's 
environmental review documents. In FERC Order 630, the Commission specifically 

1 A copy of all the correspondence related to this FOIA request is attached. 
2 18 C.F.R. § 388.113( c )(1 ). 
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recognized the need to provide location infonnation to facilitate the NEPA review 
process. 3 According to Order 630, topographic maps depicting· pipeline routes, alignment 
sheets, site or project drawings, and general location maps are not CEil unless they also 
include technical details about the infrastructure.4 A GIS file defining a route does not 
contain this type of technical information, and Dominion did not identify any when it 
objected to Mr. Webb's request. Furthermore, the requested GIS shapefiles meet none of 
the categories of CEii applicable to natural gas infrastructure specifically identified in 
Order 630.5 

Dominion itself has already made detailed route information available for the Atlantic 
Coast Pipeline through its website. Dominion's county level maps· provide links to aerial 
photographs of the proposed route that identify each parcel the pipeline would cross by 
parcel number.6 These parcel numbers can be traced to specific property owners through 
county land records. Therefore, the concern that the project's landowner list would be 
compromised if FERC releases the GIS files for the route is irrelevant-that information 
is already public. These maps also show where the pipeline route crosses public roads 
and railroads, and Dominion's concern about releasing this information is also spurious. 

FERC erroneously claimed that the GIS shapefiles were exempt from mandatory 
disclosure under FOIA exemption 7(F). In order to rely on exemption 7, agency records 
must have been "compiled for law enforcement purposes."7 According to the Supreme 
Court, the term "compiled" requires that a document be "created, gathered, or used by an 
agency for law enforcement purposes at some time before the agency invokes the 
exemption!'8 Here, FERC cannot claim that it compiled the requested GIS shapefiles for 
law enforcement purposes before relying on exemption 7(F). The agency has not received 
a formal application for a certificate for the Atlantic Coast Pipeline, and it has no law 
enforcement interest in a mere proposal that it may or may not approve at some point in 
the future. 

Thank you for your prompt resolution of this appeal. Please contact me at 
434.977.4090 or gbuppert@selcva.org if I can provide more information. 

3 FERC, Final Rule: Critical Energy Infrastructure Information, 68 Fed. R. 9857, 9862 (Mar. 3, 
2003). 
4 See id. 
5 See id. 
6 See, e.g., https://www.dom.com/librarvldomcom/pdfs/gas-transmission/atlantic-coast
pipeline/area-maps l I augusta-4. pdf. 
7 5 u.s.c. § 552(b)(7). 
8 Pub. Emps.for Envtl. Responsibility v. U.S. Section, Int'/ Boundary & Water Comm'n, U.S.
Mexico, 740 F.3d 195, 202-03 (D.C. Cir. 2014) (citing John Doe Agency v. John Doe Corp., 493 
U.S. 146, 155 (1989) (emphasis added). · 
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Sincerely, 

Gregory Buppert, Senior Attorney 
Southern Environmental Law Center 
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FOIA-2015-58 
Accepted: March 9, 2015 

Received via email: Friday, March 6, 2015 7: 10 PM 

481 Ravens Run Road, Monterey, Virginie 24465; 540-468-2881; rwebb@vimJnia.edu 

Ms. Toyia Johnson 
FOIA Public Liaison 
Office of External Affairs 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

RE: Freedom oflnformation Act Request; Docket Nos. PF15-5-000, PF15-6-000 

Ms. Johnson: 

This is a request submitted on behalf of the Dominion Pipeline Monitoring 
Coalition (DPMC) for information related to the above-cited docket numbers and 
the public notice published by the Federal Energy Regulatory Commission 
(FERC), dated February 27, 2015, and titled: 

NOTICE OF INTENT TO PREP ARE AN ENVIRONMENT AL IMP ACT 
STATEMENT FOR THE PLANNED SUPPLY HEADER PROJECT AND 
ATLANTIC COAST PIPELINE PROJECT, REQUEST FOR COMMENTS ON 
ENVIRONMENTAL ISSUES, AND NOTICE OF PUBLIC SCOPING MEETINGS 

Specifically, this is a request for Geognt.phic Information System (GIS) digital 
shapefiJes for the alternate pipeline routes depicted in Appendix l, Figures 1-4 of 
the above-cited public notice. 

We are willing to pay reasonable fee for cost associated with fulfilling this request. 
Please advise me if the cost will exceed $200.00. On behalf of the DPMC, I 
request a waiver for any costs above $200.00. 

Track 1 
I 2015 
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March 6, 2015 

The DPMC is a public interest organization representing twelve central 
Appalachian region conservation organizations. Our interest in the requested GIS 
shapefiles is for purposes of comparative analysis of environmental and other 
impacts of the proposed pipeline alternatives. Access to the GIS shapefiles is 
necessary for informed analysis of the different alternatives. 

The DPMC will share the results of our analysis with the public for educational 
purposes. We also intend to use the requested GIS shapeftles in the development of 
input to FERC during the Environmental Impact Statement preparation process. 

Please let' me know if there are any questions related to this request 

Thank you, 

Rick Webb, Coordinator 
Dominion Pipeline Monitoring Coalition 

cc: Kimberly D. Bose, Secretary, FERC 
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FEDERAL ENERGY REGULATORY COMMISSION 

WASHINGTON, O. C. 20426 

VIA REGULAR MAIL 
Mr. Rick Webb 
Coordinator 
Dominion Pipeline Monitoring Coalition 
48 J Ravens Run Road 
Monterey, VA 24465 
o.vebb@virginia.edu 

Dear Mr. Webb: 

April 2, 2015 

Re: Extension of Time, 
FOIA No. FYlS-58 

This letter is in reference to your Freedom of lnfonnation Act, 5 U.S.C. § 552 
(2012), request filed with the Federal Energy Regulatory Commission (Commission) on 
March 9, 201S. We have determined that to reply to your request, we need to consult 
with other components of the agency having substantial subject-matter interest therein. 
See 18 C.F.R. § 388.1 lO(b)(l) and (b)(4)(iii) (2014}. 

Therefore, in accordance with the provisions in Section 388. l l O(b) of the 
Commission's Rules of Practice and Procedure, we are notifying you that we have 
extended the time limit to make an initial determination on your request. We expect to be 
able to send you an initial determination on your request by April 20, 2015. 

cc: Leonard M. Tao 
Director 
Office of External Affairs 
Federal Energy Regulatory Commission 
Washington, DC 20426 
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Federal Energy Regulatory Commission 
Washington, DC 20426 

#326 P.007/012 

APR '1 'l 2015 Re: Final Response, 

VIA CERTIFIED MAIL 
Rick Webb 
Dominion Pipeline Monitoring Coalition 
481 Ravens Run Road 
Monterey, VA 24465 

Dear Mr. Webb: 

' FOIA No. FY15·58 

On March 6, 2015, you filed a request for infonnation pursuant to the Freedom of 
Infonnation Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOJA regulations, 18 C.F.R. § 388.108 (2015). 
SpecificaJly, you requested copies of Geographic Information System (GIS) digital 
sha.pefile associated with pipeline routes in Docket Nos. PF l 5·5-000 and PF 15-6-000. 

A search of the Commission's non-public files identified one responsive 
document. The document you seek contains material designated as Critical Energy 
Infrastructure Infonnation (CEII) as defined in 18 C.F.R. § 388.113(c) and should only 
be released to you subject to the tenns of the CEii process. These documents are exempt 
from mandatory disclosure pursuant to FOIA Exemption 7(F). You may seek access to 
this CEII material by completing a CEII request fonn online at: 
hll!l://www.ferc.gov/lesaVceii·foia/ceii/eceii.asp. 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's regulations, 
any appeal from this determination must be filed within 45 days of the date of this letter. 
The appeal must be in writing, addressed to David L. Morenoff, General Counsel, 
Federal Energy Regulatory Commission, 888 First Street, NE, Washington., DC 20426, 
and dearly marked "Freedom oflnfonna.tion Act Appeal." I would appreciate it if you 
would also send a copy to Charles A. Beamon, Associate General Counsel, General and 
Administrative Law, at the same address. 

Leonard M. Tao 
Director 
Office of External Affairs 
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FERC. Federal Energy Regulato~y.CQµunission 

Ent&r S&arch T9!1T 

Legal Resourceli » FOIA & CEII » CEII » 

CEii - Electronic CEii Request Forni 

Thank vou for submitting your Request! 

. __ J 



From: 

Dominion Transmission. Inc. 
120 Tredegar Stree~ R i;hmond, VA 23219 

VIA ELECTRONIC MAIL 

Ms. Tiffany Haigler 
Attorney-Advisor 
General & Administrative Law 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

06/01/2015 18:16 #326 P.011/012 

,. 
liilVDominion-

May 20, 2015 

Re: CEii No. CElfi-76: Request for Document Release 

Dear Ma. Haigler: 

Dominion 'I'l'ansmission, Inc. (Dominion) on behalf of Atlantic Coast Pipeline, 
LLC, hereby i·esponds to your letter of May 13, 2015 regarding the recent request 
submitted by Mr. Rick Webb of the Dominion Pipeline Monitoring Coalition. Mr. Webb 
requests a copy of the Geographic Information System {GIS) digital shape files associated 
with Docket No. PF15·6-000, the Atlantic Coast Pipeline, LLC pre-filing application. 

Dominion objects to the release of the GIS shape files. The shape files 
provide specific geographic coordinates for the location of Atlantic Coast Pipeline's proposed 
pipeline facilities. This information qualifies as CEII because it contains detailed 
information that could be useful to someone planning an attack on the energy 
infrastructure; further it is exempt from FOIA disclosure, and reveals more than just the 
location of the potential facilities. See 16 C.F.R. § 388.113(c)(l). In this instance, releasing 
a GIS shape file of the route centerline would provide any user of the data with specific 
route locations at public locations such as road or railroad crossings, as well as on private 
lands. Release of this specific location information could have significant infrastructure 
security concerns for the project facilities that are eventually constructed. 

Further, release of a goo-referenced route centerline in digital shape file 
format could compromise the privacy of private landowners crossed by the route. A user 
with access to the shape files could combine them with publically available landowner 
parcel data and re-create ACP's landowner liat. It is well established that the names and 
addresses of private landowners are protected from release under FOIA exception 6. 
Exception 6 (§388.107(£)) provides an exemption for "personnel and medical files and 
similar files the disclosure of which would conatitut~ a clearly unwarranted invasion of 
personal privacy." 5 U.S.C. § 552(b)(6). See Letter from Leona.rd M. Tao, Federal Energy 
Regulato1'Y Commission, to Robert Gordon, DuretteCrump PLC, FOIA No. FY15-12 
(December 17, 2014); Letter from Leonard M. Tao, Federal Energy Regulatory Commission, 
to Lois Henry, Counsel for Dominion Resources, FOIA No. FY15·42 (March 13, 2015). 



From: 

Ms. Tiffany Haigler 
Attorney-Advisor General & Administrative Law 
May 20, 2015 
Page 2 of2 

06/0112015 18:16 #326 P.012/012 

Accordingly, Dominion requests that the GIS shape files be withheld from 
disclosure in this proceeding. Should you have any additional questions or need more 
information, please feel free to contact the undersigned. 

CC: Angela M. Woolard 
Dominion Transmission, Inc. 
701 E. Cary Street, 5th Floor 
Richmond, VA 23219 
angela.m.woolard@dom.com 

Sincerely, 

Isl Lois M. Henry 
Lois M. Henry 
Counsel for Dominion Transmission, Inc. 

Rick Webb 
481 Ravens Run Road 
Monterey, VA 24465 
rwebb@virgi.ni§.edy 



5515 North 17th Street 
Arlington, Virginia 22205 

I 

\ 
I 

PAUL V. ~OLAN, Esq. 

\ 
I 

E-mail: pvnpvndiver@gmail.com I 
I 

TO: 

CC: 

July ro, 2015 

I 
I 

I David L. Morenoff, Esq. I 
General Counsel 1 

Federal Energy Regulatory Comn1ission 
i 

Charles A. Beamon 
Associate General Counsel I 
General and Administrative law I 

Federal Energy Regulatory Commission 

FR: Paul Nolan \ 
I 

RE: FOIA No. FY15-102 I\ 

P-3442, P- 2814, and P- 3255 
Freedom of Information lAct Appeal 

I 

\ 
i 

Dear Mr. Morenoff: 
' 

Work: (703) 534-5509 
Fax: (703) 538-5257 
Cell: (703) 587-5895 

Truck: (571) 205-0304 

Per a recent request for documents, I have r~ceived a letter dated July 8, 2015, denying 
the existence of any non-public documents rtlated to my request. See FERC elibrary 
Accession No. I note that I my request was pot limited to non-public documents and 
that I specifically requested documents filed ip response to information required of a 
licensee under section 4.41 -- Initial cost stat,ment. 

I 
The determination letter states the following: I 

i 
This letter responds to your request received on June 15, 2015 and amended 
June 19, 2015, filed pursuant to the Freedom of Information Act (FOIA), 5 U .S.C. 
§ 552 (2012) and the Federal Energy ~egulatory Commission's (Commission or 
FERC) regulations, 18 C.F.R. § 388.108 (2015). You requested documents 
related to original construction cost information, including Commission audits for 
Docket Nos. 1 

I 

A search of the Commission's non-public files identified no documents 
responsive to your request. \ 

I 



I 
I 
I 

I 
I 

I respectfully note that the following standj:lrd license articles 1 and regulations govern 
the above cautioned-projects that are the rubject of the FOIA request: 

Standard license article no. 7 states: ! 
\ 

Article 7. The actual legitimate or~ginal cost of the project, and of any 
addition thereto or betterment th,reof1 shall be determined by the 
Commission in accordance with l~e Federal Power Act and the 
Commission's Rules and Regula~ons thereunder. 

This task is accomplished by a licensee's dompliance, etc., with the Commission's 
regulations under Subpart A; which states:\ 

I 
Subpart A- Determination tjf Cost of Projects Constructed 
Under license \ 
Contents i 

§4.1 Initial cost statement. \ 
! 

(a) Notification of Commission. Whe~ a project is constructed under a license 
issued under the Federal Power Act, ~he licensee shall, within one year after the 
original project is ready for service, fil~ with the Commission a letter, in 
quadruplicate, declaring that the origittal costs have been booked in compliance 
with the Commission's Uniform Syster of Accounts and the books of accounts 
are ready for audit. 1 

I 
(b) Licensee's books. The licensee's dooks of accounts for each project shall be 
maintained in such a fashion that eac~ year's additions, betterments, and 
deletions to the project may be readily\ ascertained. 

i 
(c) Availability of information to the pu~lic. The information made available to the 
Commission in accordance with this s~ction must be available to the public for 
inspection and copying when specifically requested. 

I 
(d) Compliance with the Act. Complian~e with the provisions of this section 
satisfies the filing requirements of sectipn 4(b) of the Federal Power Act (16 
u.s.c. 797(b)). ! 

I 
i 

§4.2 (omitted). I 

\ 

§4.3 Report on project cost. 

I 
I 

1 P-2814, Form L-4, P-3255, L-4; and, P-3442, Forrh L-11. 

\ 
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\ 
\ 

\ 
I 

(a) Scheduling an audit. When the \original cost declaration letter, filed in 
accordance with §4.1 is received by the Commission, its representative will 
schedule and conduct an audit of t~e books, cost records, engineering reports, 
and other records supporting the p~oject's original cost. The audit may include an 
inspection of the project works. \ 

I 
(b) Project records. The cost records shall be supported by memorandum 
accounts reflecting the indirect and bverhead costs prior to their spread to 
primary accounts as well as all the ~etails of allocations including formulas 
utilized to spread the indirect and o'{erhead costs to primary accounts. 

I 
(c) Report by Commission staff. Uptjn completion of the audit, a report will be 
prepared for the Commission settin~ forth the audit findings and 
recommendations with respect to th~ cost as claimed. 

I 
§4.4 Service of report. \ 

Copies of such report will be served ~pon said licensees, and copies will also be 
sent to the State public service comn\lission, or if the State has no regulatory 
agency, to the Governor of the State rvvhere such project is located, and to such 
other parties as the Commission sha$ prescribe, and the report will be made 
available for public inspection at the time of service upon the licensee. 

§4.5 Time for filing protest. 
I 
I 
I 

Thirty days after service thereof will b~ allowed to such licensee within which to 
file a protest to such reports. If no protest is filed within the time allowed, the 
Commission will issue such order as rjiay be appropriate. If a protest is filed, a 
public hearing will be ordered in accorpance with subpart E of part 385 of this 
chapter. I 
§4.6 Burden of proof. I 
The burden of proof to sustain each item of claimed cost shall be upon the 
licensee and only such items as are in ~he opinion of the Commission supported 
by satisfactory proof may be entered in\ the electric plant accounts of the 
licensee. \ 

\ §4.7 Findings. 
I 

(a) Commission determination. Final action by the Commission will be in the form 
of an order served upon all parties to thf proceeding. One copy of the order will 
be furnished to the Secretary of Treasur by the Commission. 

\ 

\ 
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I 
! 
' 

I 
I 

(b) Adjustments to licensee's book~. The licensee's books of account for the 
project shall be adjusted to conform to the actual legitimate cost as revised by 
the order of the Commission. The$ adjustments and the project may be audited 
by Commission representatives, as scheduled. 

I 

Standard Article 7 explicitly states that thk actual legitimate original cost of 
the project, and of any addition t~ereto or betterment thereof, shall be 
determined by the Commission in~accordance with the Federal Power Act and 
the Commission's Rules and Regulations rereunder. 

Given the importance of the purpose serv~d by the license articles and the regulations, I 
do not believe that the determination of legitimate costs are discretionary. See PART 
101-UNIFORM SYSTEM OF ACCOUNTS PRESCRIBED FOR PUBLIC UTILITIES 
AND LICENSEES SUBJECT TO THE PROVISIONS OF THE FEDERAL POWER ACT. 
Nor, do I believe that the Commission has ~ny leniency in the preserving the 
accumulation of such information as both li?ense articles and regulations have imposed 
therein a continuing obligation. See PART 1125-PRESERVATION OF RECORDS OF 
PUBLIC UTILITIES AND LICENSEES. \ 

I 
For the above stated reasons, I respectfully\appeal the determination that there are no 
non-public records or any other records res~onsive to my request. 

I 

If indeed such costs are not available, then 1\ respectfully request that the Commission 
request the required information from the lic~nsees for the above captioned projects 
and conduct the requisite audits, etc. I 

Paul V. 
Nolan 

Paul V. Nolan, Esq. 

Digitally signed by Paul V. Nolan 
ON: cn=l'aul V. Nolan, o, ou=Paul 
v. Nolan, 
email,,pvnpvndlver@gmail.com, 
c=US 
Date: 201 S.07.1 O 16:40:39 -04'00' 

5515 North 17th Street 
Arlington, Virginia 22205 
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August 13, 2015 

FOIA Officer 
Department of Energy 
Federal Energy Regulatory Commission 

David Morenoff 
Acting General Counsel 
Federal Energy Regulatory Commission 
Room lOA-01 
888 First Street, NE 
Washington, DC 20426 

Fax: 202-208-2115 
Email: david.morenoff@ferc.gov 

CC: 
Leonard M. Tao, Director, Office of External Affairs 
Toyia Johnson, FOIA Public Liason, Office of External Affairs 

Subject: FOIA Appeal 

Dear FOIA Officer: 

This is an appeal under the Freedom oflnformation Act, 5 U.S.C. § 552. 

Coyne Gibson 

On July 16, 2015 I filed a FOIA request with FERC for Accession Number 20150708-5199, Report of 
Trans-Pecos Pipeline, LLC (Trans-Pecos) under FERC Docket CPI 5-500, Response to FERC Data 
Request issued July I, 2015. 

I am individually a movant to intervene, with standing, on FERC Docket CP 15-500. For reference, the 
standing motion, associated with this action is: 

Accession Number: 20150630-5064, "MOTION TO INTERVENE OF COYNE A. GIBSON, 
PROTEST AND COMMENTS IN OPPOSITION TO THE APPLICATION OF TRANS-PECOS 
PIPELINE LLC FOR NATURAL GAS ACT SECTION 3 AUTHORIZATION AND 
PRESIDENTIAL PERMIT TO CONSTRUCT CROSS-BORDER FACILITIES" 

On August 12, 2015, your agency denied my request Copies of my request and the denial are 
enclosed. Additional documents supporting this appeal arc also enclosed herein. 

The information which I have requested is clearly releasable under FOIA and, in my opinion, may not 
validly be protected by any of the Act's exemptions. 

Citing; 



.· , 

1) I am an individual citizen, not a business competitor, or otherwise in competition with the 
applicant in CPI 5-500. I have no intent to disclose to the public, any information received as a 
result of the FOIA disclosure. 

2) As a movant to intervene on FERC Docket CP15-500, any use of the information disclosed 
under FOIA request FYI 5-107 would be made by Privileged filing (FERC Online e-Filing 
system). Further to 2), this material is clearly eligible for release under a Protective Order, 
allowing parties with standing to the docket to have fair, and equitable access to the 
information. As a movant, with standing, I am freely able to sign a protective order acceptable 
to the applicant, the FERC, and maintain integrity of any privileged information that may be 
disclosed. 

3) Given that the applicant in CPI 5-500 has represented to FERC, that the non-jurisdictional 
facilities associated with the Presidio Crossing Project are part of an intrastate system, and that 
the applicant is entitled to classification as a gas utility, non-jurisdictional intrastate system, the 
applicant must disclose fact and detail, substantiating this claim to movants to intervene on 
CP15-500. 

Specifically, the applicant in CPI5-500 must have two or more suppliers, and one or more 
domestic customers, to qualify for intrastate gas utility status under Texas Utility Code 121, and 
Texas Natural Resource Code 111. Absent meeting these requirements, under Texas statutes, 
the applicant in CP15-500 is classified as a private pipeline, not an intrastate gas utility system, 
and as such, the claimed status in CPI 5-500 is invalid. 

In this regard, the requested FOIA disclosure with repect to FY 15-107 is material, and requires 
response from FERC. 

4) The project proposed in CPI 5-500 exists in isolation, and there are no extant, or potential 
competitors that may benefit. The proposed project, including both the jurisdictional, and non
jurisdictional facilities were won in a sole-source, closed bidding process with the Comisi6n 
Federal de Electricidad ("CFE"), and the bidding process is closed, having been won by the 
consortium representing Trans-Pecos Pipeline, LLC, the CPI 5-500 applicant. 

5) FERC appears to claim clause (2), under the Section 4 exemption (parenthetical emphasis 
added): 

"The requested material contains a list of potential interconnections for the Trans-Pecos 
pipeline and maps depicting potential compressor stations and valve sites that Trans
Pecos has not publicaly (sic) disclosed. Release of this material could cause substantial 
competitive harm to Trans-Pecos by releasing sensitive information to third parties while 
negotiations for potential interconnection sites are ongoing. See, e.g., Gavin v. SEC, No. 
04-4522, 2007 WL 2454156, at *7 (D.C. Min. 2007) (finding that negotiated agreements 
with price and other terms were properly withheld); Raytheon Co. v. Dep 't of Navy, 
1989 WL 550581, at *5 (D.D.C. 1989) (noting the expectation of confidentiality of 
information proposed, but not accepted). Moreover, release of this information could 
also provide counterparties (sic) with an unfair competitive advantage in negotiations." 

In this case, the claims regarding unfair competitive advantage, substantial competitive harm, 
etc. are unfounded, given that the proposed project has already been awarded to the consortium, 



'l. .. 

and that the competitive bidding process closed. The companion claim, regarding the 
identification of, existence, or interest in distribution interconnects for municipal or other 
intrastate consumer customers is harmful is similarly false. 

6) Specifically, Tran-Pecos has made prior disclosures with respect to the number of, 
approximate locations of, and intended purpose of interconnections: 

In (2), pg. I, ~ 4, of a response to the Alpine, Texas City Council, the project consortium 
representative ETP stated: 

"To enable deliveries of gas to counties in Texas , TPP is contemplating installing taps 
at 
TPP' s expense for Pecos County, Brewster County and Presidio County. Currently, the 
number of tap locations for each county are: Pecos - l; Brewster - I and Presidio - 3. 
Each county can designate more as needed but prior to the commencement of 
construction on TPP." 

Jn (12), pg. 4, ~ 4,of a response to Congressman Will Hurd, the project consortium 
representative ETP stated: 

"The exact locations of the taps for each county will be finalized upon final 
determination of the pipeline centerline. TPP is installing these at our cost prior to 
construction. Currently, the number of tap locations for each county are: Pecos - 1; 
Brewster- 1 and Presidio - 3. Each county can designate more as needed but prior to 
construction." 

As such, in the general sense, the applicant has already publicly disclosed the possibility of 
creating these interconnections, and further disclosure as to their proposed location, who they 
will serve, and related detail regarding these interconnections creates no harm for the applicant. 

With respect to FOIA FY15-107 to FERC, the disclosure of the proximal locations of the claimed five 
(5) interconnections, and potential distribution franchise (or franchisees) in no way materially impacts 
the applicant of CP15-500, in terms of damaging, harmful, or other adverse impacts on its business. 

Having made this request in the capacity of a movant to CP 15-500, and this information is of timely 
value, I would appreciate your expediting the consideration of my appeal in every way possible. In any 
case, I will expect to receive your decision within 20 business days, as required by the statute. 
Thank you for your assistance. 

Thanks and regards, 
Coyne A. Gibson 



Schoharie County Board Of Supervisors 
P.O. Box 429, County Office Building 

Schoharie, NY 12157 
Phone: (518) 295-8347 Fax:: (518) 295-8482 

Earl Van WormE>r, III· 
Chairman 

October 1, 2015 

Max Minzner, General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

RE: Freedom oflnformation Act Appeal- FOIA No. FYlS-116 

Dear Mr. Minzner: 

Larry Bradt 
Vice Chairman 

By letter dated September 2, 2015, the Schoharie County Planning and Development Agency 
was denied information by the Federal Energy Regulatory Commission (FERC) regarding the 
location and nature of three archaeological sites in Schoharie County where an adverse effect 
would occur due to the proposed Constitution Pipeline project. 

On September 18, 2015, the Schoharie County Board of Supervisors met.and discussed the issue 
and determined that the County would respectfully appeal the determination. The Schoharie 
County Board of Supervisors believes it should have the opportunity to review the impacted sites 
in order to recommend mitigation actions that could assisrin decreasing the negative impacts of 
the pipeline installation on important archaeological sites in our County. 

In order to decrease the chance of information concerning the location, nature, and character of 
the archaeological sites being released to the general public, the County Board asks that the 
original requested information be relayed to our County Historian, Mr. Theodore B. Shuart, P.O. 
Box 394 Wamerville, NY 12187 or our County Old Stone Fort Museum Director, Mr. Carle J. 
Kopecky, 145 Fort Road, Schoharie, NY 12157. Either one of these individuals could 
confidentially review the information and assist the full County Board in devising 
recommendations on measures to mitigate adverse impacts to the sites. The County Board of 
Supervisors is willing to adhere to any requirements FERC places on disclosure of the 
information as long as the County Board is afforded the opportunity to make comprehensive 
recommendations based on detailed information. 

Schoharie County believes it should be an equal partner in the possible construction of the 
Constitution Pipeline project through our County. It is our opinion that withholding the 
identification of these three archaeological sites would demonstrate discourtesy to our role and 
involvement in the project. 

Please consider our obligation to our constituents and afford us the opportunity to assist by 
releasing the information as requested. Feel free to contact the Schoharie County Board Chair to 
discuss details of how the information could be released in an appropriate manner. Thank you 
for your time and consideration. 



Sincerely, 

Earl VanWonner III, Chainnan 
Schoharie Co'unty Board of Supervisors 

Shane Nickle, AICP 
Senior Planner 

cc: Charles A. Beamon, FERC Associate General Counsel, General and Administrative Law 
Theodore B. Shuart, Schoharie County Historian 
Carle J. Kopecky, Old Stone Fort Museum Director 
Representative Chris Gibson 
Senator Charles Schumer 
Senator Kirsten Gillibrand 



MaxMinzner 
General Counsel 
Federal Energy Regulatory Commission 
88 First Street, NE 
Washington, DC 20426 

2015 October 13 

Save Passamaquoddy Bay 
A 3-Nation Alliance 

(US • Passamaquoddy • Canada) 
PO Box 222 • Eastport, ME 04631 

(207)853-2922 
info@SavePassamaquoddyBay.org 
www.SavePassamaquoddyBay.org 

)> 

Re: FOIA No. FY15-129, Freedom of Information Act Request Appeal 

Dear General Counsel Minzner: 

Save Passamaquoddy Bay, a Non-Government Organization in Maine, filed a Freedom 
of Information Act request to FERC via FERC's online form on 2015 September 28. On 
2015 October 8 we received via email a response from Leonard Tao, Director, Office of 
External Affairs. The communication indicated that our request for expedited service 
was denied. 

Even though we indicated in our request that one of our organization's primary 
functions is disseminating information regarding LNG in Passamaquoddy Bay and in 
North America, the denial states that ... 

1) We did not speak to imminent threat to life or physical safety of an individual; 
2) Although we may be primarily engaged in dissemination of information to the 

public regarding Federal Government activity, our request did not specify the 
need for urgency to inform the public; and 

3) We did not provide credible documentation supporting justification for 
expedited treatment. 



Our Response in Appeal of FERC's Denial 

Imminent Threat to Life 
The imminent threat to life reason is only one of two justifications for expedited 
treatment. That reason does not apply to our request, and we did not indicate that it 
applies. 

Urgency to Inform the Public 
The online FOIA request form provides the following choice that we selected: 

An urgency to infonn the public concerning actual or alleged Federal government activity 
(this option available only for requesters primarily engaged in disseminating infonnation) 

The above selection that we made in our request is intrinsic indication of urgent need 
to inform the public. In contradiction to Mr. Tao in his letter, we did specify an urgent 
need to inform the public. 

As to not providing sufficient credible documentation supporting justification for 
expedited treatment, we are appending to our request the following evidence: 

• Save Passamaquoddy Bay has had website presence since 2004, with 
comprehensive information regarding LNG activity in Passamaquoddy Bay and in 
North America. See <http:/ /www.savepassamaquoddybay.org>. 

• Our News Archive, available at ... 
<http: I I www.savepassamaquoddybay.org I news_ articles.html> 
... (and our website menu) provides more-than-adequate credible evidence of our 
information-providing activity: 

News Archive Menu 
• 2015 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I 
• 20141 Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2013 I Jan I Feb I Mar l Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2012 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2011 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2010 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2009 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2008 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2007 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2006 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2005 I Jan I Feb I Mar I Apr I May I Jun I Jul I Aug I Sep I Oct I Nov I Dec I 
• 2003 Feb - through - 2004 I Aug I Sep I Oct I Nov I Dec I 
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Simply viewing our Home Page menu ... 
• The Whole Bay Study 
• Law of the Sea & Innocent Passage 
• Natural Gas Industry & Market Participants Report 
• Living in the Hazard Zones 
• Latest Site Updates 
•Map 
•Join E/Mailing List 
•Documents 
• Safety Reports 
• Notable Quotes 
•Questions 
•Assets 

• FERC 
• USDOT-PHMSA 
• BEP 
• LNG Developers 
• Best Practices 
• ANNOUNCEMENTS 
• LATEST NEWS 
• News Archives 
• News Releases 
• Legislation Watch 
• Calendar 
• Past Events 
• LNG History 
• Timeline 
• Photographs 
• Slide Shows 
• Sound I Multimedia 
• Banner Images 
• Resources & Links 
• Contacts 
• Fundraising Items 
• The Green Coast 

... provides the vast range and depth of information Save Passamaquoddy Bay provides 
to the public regarding LNG and related government activities. 

FERC Lack of Transparency 
FERC indicates that its LNG terminal permitting process is transparent. When Save 
Passamaquoddy Bay has made enquiries of FERC staff regarding information related to 

3 



specific LNG project permitting, in some instances staff has simply indicated that we 
should follow the docket. Even the October 15 "PROJECT UPDATE FOR THE 
OOWNEAST LNG IMPORT /EXPORT PROJECT" advises the public to refer to the 
docket for information. That has resulted in lack of information availability. Minutes of 
the Bi-Weekly Telephone Conferences - rather than just the terse summary that is 
current practice - should be posted to the docket. Current practice establishes opacity, 
contrary to the public interest. 

Comment Re FERC's Online FOIA Request Form 
There is no obvious or convenient way for the public to save a digital copy of FERC's 
online FOIA request form with completed fields. Since the response we received from 
FERC also did not contain the submitted information that we included in our request, 
we suggest that, upon submission, FERC automatically email back to the requester the 
completed form with submitted data included, for the requester's records. 

We respectfully anticipate a response indicating expedited service for our FOIA request. 

Very truly, 

~~ 
RobertGo e 
Researcher and Webmaster 

CC: Charles A Beamon, Associate General Counsel, General and Administrative Law 
Federal Energy Regulatory Commission 
88 First Street, NE 
Washington, DC 20426 

Sen. Angus King, via email 
Sen. Susan Collins, via email 
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FREEDOM OF INFORMATION ACT APPEAL FYI 6-4 

August 12, 2016 

Max Minzer, General Counsel 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, DC 20426 

VJA EMAIL AND CERTIFIED MAIL- RETURN RECEIPT REQUESTED 

Re: Freedom oflnformation ACt Appeal, FOIA No. FY16-4 

Dear Mr. Minzer: 

Pursuant to the Freedom oflnformation Act ("FOIA") and Section 388.110 of the 
Commission's regulations, 1 this letter serves as an appeal on behalf ofETRACOM LLC and 
Michael Rosenberg (collectively "ETRACOM") of the Federal Energy Regulatory 
Commission's ("FERC'' or the "Commission") denial of ETRACOM's October 13, 2015 FOIA 
request for certain records, documents, and materials (collectively "records") in FERC's 
possession.2 

Background 

On October 13, 2015, ETRACOM requested pursuant to FOIA records related to FERC's 
oversight of certain electricity markets administered by the California Independent System 
Operator Corporation ("CAI SO"), and FERC's enforcement of its regulations including pursuant 
to a referral by CAISO's Department of Market Monitoring ("DMM"). ETRACOM asserted 
that disclosure of the requested records was critical to its ability to meaningfully respond to 
allegations made by the staff of FERC's Office of Enforcement ("Enforcement staff") as part of 
a then-pending investigation into ETRACOM's trading activity during 2011 at New Melones, a 
location in CAISO's markets. ETRACOM's request enumerated eight specific subject matters 
for which it believes the Commission or its staff might possess relevant records. 

FERC' s Office of External Affairs ("OEA''), in six response letters over a period of 
approximately seven months, asserted that 15,982 agency records were responsive but did not 
produce a single record in response to ETRACOM's request. OEA invoked FOIA exemption 4 
(privileged or confidential commercial or financial information), exemption 5 (deliberative 
process and attorney work-product privileges), exemption 7(A) (records or information compiled 
for law enforcement purposes), and exemption 7(E) (techniques and procedures for law 
enforcement investigations) with respect to some or all of the records. OEA improperly seeks to 
use FOIA as a shield from any disclosure of records to ETRACOM whatsoever, including of 
reasonably segregable information. 

1 5 U.S.C. § 552 (2012); 18 C.F.R. § 388.10 (2016). 
2 A copy of ETRACOM's FOIA request is attached. 



FREEDOM OF rNFORMA TION ACT APPEAL - FYI 6-4 

Enforcement staff's investigation of ETRACOM has now concluded; the Commission 
issued an Order Assessing Civil Penalties ("OAP") on June 17, 2016.3 Nevertheless, disclosure 
of the requested records remains critical to ETRACOM's ability to respond to the OAP as 
ETRACOM has elected for a de novo review by a federal district court.4 

As explained below, ETRACOM believes that OEA withheld the responsive records in 
their entirety without adequate justification, providing ETRACOM scant information or means 
by which it can make a reasoned judgment about the legitimacy of those denials. 

Applicable Standards 

Presumption in Favor of Disclosure 

FOIA operates in the context of a "general philosophy of full agency disclosure," subject 
only to the application of several exclusive and narrowly construed exemptions.5 The White 
House has directed FERC, along with other government agencies, to adopt a presumption in 
favor of disclosure when evaluating each FOIA request.6 After carefully reviewing the six 
response letters, we do not believe OEA has done so here. 

In withholding records responsive to ETRACOM's FOIA request, FERC must provide 
ETRACOM sufficient specificity "to permit a reasoned judgment as to whether the material is 
actually exempt under FOIA."7 OEA's response letters offer, at best, cursory justifications for 
the cited exemptions, such that ETRACOM does not have a reasonable basis to conclude that the 
withheld information is properly within the scope of each cited exemption. 

3 ETRACOM LLC and Michael Rosenberg, 155 FERC ~ 61,284 (2016). 
4 Notice of Election of ETRACOM LLC and Michael Rosenberg, Docket No. INl 6-2-000 (January 14, 
2016). Enforcement staff has argued that a federal court should affirm the penalty assessment on the 
basis of a paper record alone, in which the subjects of investigations have had no discovery rights, and 
that there should be little or no discovery. See, e.g., FERC v. Barclays Bank PLC, et al., No. 2: l 3-cv-
02093-TLN-EFB (E.D. Cal.); FERC v. Richard Silkman, et al., No. 1: I 6-cv-00205 (D. Maine); cf FERC 
v. Maxim Power Corp., et al., No. 3:15-cv-30113, Slip Op. at 29-30 (D. Mass. July 21, 2016) (ruling that 
the Federal Rules of Civil Procedure apply to de novo review and discovery will be available); FERC v. 
City Power Marketing, et al., No. 1: 15-cv-01428, Slip Op. at 16-20 (D.D.C. August 10, 2016) (same). 
5 See Nat 'l Ass 'n. of Home Builders v. Norton, 309 F .3d 26, 32 (D.C. Cir. 2002). 
6 Presidential Memorandum for Heads of Executive Departments and Agencies Concerning the Freedom 
of Information Act, 74 Fed. Reg. 4683 (Jan. 21, 2009) (emphasizing that the Freedom of Information Act 
reflects a "profound national commitment to ensuring an open Government") available at 
https://www.justice.gov/sites/default/files/ oip/legacy /2014/07 /23/presidential-foia. pdf; accord Attorney 
General Holder's Memorandum for Heads of Executive Departments and Agencies Concerning the 
Freedom of Information Act (Mar. 19, 2009), available at http://www.usdoj.gov/ag/foia-memo
march2009.pdf. 
7 Founding Church of Scientology v. Bell, 603 F.2d 945, 959 (D.C. Cir. 1979). 

2 



FREEDOM OF INFORMATION ACT APPEAL-FY16-4 

Segregability 

FOIA requires that in the event a requested record is withheld because portions of it are 
exempted from release, the remainder must still be released.8 The D.C. Circuit Court of Appeals 
has held that "non-exempt portions of a document must be disclosed unless they are inextricably 
intertwined with exempt portions."9 

Here, OEA did not provide ETRACOM with a single record redacted in this manner, 
despite ETRACOM's request that it do so. It is implausible that of the nearly 16,000 responsive 
records FERC reviewed, none contained non-exempt portions that were reasonably segregable 
by redacting non-factual information. 

Index of Withheld Documents 

Courts have long held that in responding to a FOIA request, an agency cannot rely on 
"boilerplate" privilege claims, or simply recite that the withholding of responsive records meets 
statutory standards without tailoring its explanation to each specific document along with a 
"contextual description" of how those standards apply to the specific facts of each document. 10 

The agency's explanation should "describe each document or portion thereof withheld, and for 
each withholding it must discuss the consequences of supplying the sought-after information.'' 11 

On appeal of FOIA denials, courts have required agencies to meet their burdens of 
proving exemption by compiling and submitting a "Vaughn index" - a descriptive listing of 
withheld records or documents as the rationale for not disclosing each, under the rule from 
Vaughn v. Rosen. 12 An index must have the specificity and particularity required for a 
determination of whether the withheld documents are properly exempt from disclosure. 13 

Though typically not required until the reviewing court hears an agency's motion for summary 
judgment of a FOIA appeal, the United States District Court for the District of Columbia has 
exercised its discretion to require agencies to produce Vaughn indices earlier to expedite the 

8 5 U.S.C. § 552(b) ("Any reasonably segregable portion of a record shall be provided to any person 
requesting such record after deletion of the portions which are exempt under this subsection.") See, e.g., 
Williston Basin Interstate Pipeline Co. v. FERC, 1989 WL 44655, 2 (D.D.C. 1989) (finding that the 
Commission had met its FOIA obligations by disclosing reasonably segregable factual materials). 
9 Mead Data Cent., Inc. v. United States Dep't of the Air Force, 566 F.2d 242, 260 (D.C. Cir. 1977). This 
standard is met by the agency "look[ing] to a combination of intelligibility and the extent of the burden in 
'editing' or 'segregating' the nonexempt material." Yeager v. DEA, 678 F.2d 315, 322 n.16 (D.C. Cir. 
1978). 
1° King v. United States Dep't of Justice, 830 F .2d 210, 219-25 (D.C.Cir.1987) (finding that the 
government's "[c]ategorical description[s] of redacted material coupled with categorical indication of 
anticipated consequences of disclosure" was "clearly inadequate."); see also Wiener v. FBI, 943 F.2d. 
972, 977 • 79 (9th Cir. 1991 ). 
11 King, 830 F.2d at 223-24. 
12 484 F.2d 820, 827 (D.C. Cir. 1973) (requiring an itemized index which "must state the exemption 
claimed for each deletion or withheld document, and explain why the exemption is relevant.") 
13 See, e.g., Morley v. CIA, 508 F.3d 1108, 1127 (D.C. Cir. 2007) (criticizing "minimal information" 
provided in agency submissions as being inadequate for court to determine if privilege was claimed 
properly). 
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process - as early as virtually simultaneous to when the agency completes processing of FOIA 
requests. 14 

Commission staff may have already prepared a Vaughn index of the records responsive to 
ETRACOM's request. In the interest of fairness and efficiency, FERC should provide 
ETRA COM with detailed justifications for its withholding of responsive records and a Vaughn 
index as soon as practicable, rather than wait for a district court to inevitably compel it to do so. 
Otherwise, ETRACOM is at a significant disadvantage in evaluating whether to appeal to federal 
district court (should FERC continue to withhold responsive records and deny this appeal) and 
tailoring the scope of such an appeal, because ETRACOM has precious little information on 
which to make a reasoned judgment about the legitimacy of those denials. 

FOIA Exemption 4: Trade Secrets and Commercial Information 

FOIA exemption 4 protects "trade secrets and commercial or financial information 
obtained from a person [that is] privileged or confidential."15 OEA invokes exemption 4 in five 
of its response letters to prevent disclosure of at least 1, 153 records. 16 

The D.C. Circuit has defined "trade secret" in the context of FOIA very narrowly, as "a 
secret, commercially valuable plan, formula, process, or device that is used for the making, 
preparing, compounding, or processing of trade commodities and that can be said to be the end 
product of either innovation or substantial effort." 17 OEA does not allege that withheld 
information constituted trade secrets, but rather attempts to broadly apply exemption 4 to 
confidential commercial or financial information that "is the kind that would customarily not be 
released to the public by the person from whom it was obtained."18 

OEA invokes exemption 4 to entirely withhold responsive records which Commission 
staff received from CAI SO, simply by stating that "CAISO does not customarily release such 
material to the public." OEA applies exemption 4 both to surveillance records from CAISO and 
to other, non-surveillance related records, including CAISO's communications with Commission 
staff and data and analyses ofETRACOM's activities. 19 OEA does not explain why exemption 4 
applies to both surveillance and non-surveillance records. Further, the manner in which OEA 

14 See, e.g. Natural Resources Defense Council v. Dep 't of Energy, 191 F. Supp. 2d 41, 43-44 (D.D.C. 
2002) (requiring agency to produce a Vaughn index within 15 days of completing FOIA review and 
response). 
15 5 U.S.C. § 552(b)(4) (2006), amended by OPEN Government Act of2007, Pub. L. No. l 10-175, 121 
Stat. 2524 (Dec. 31, 2007). 
16 In its Fifth Response Letter, OEA does not state how many additional documents are being withheld 
under exemption 4, and confusingly refers to withheld CAISO data and analyses as having been 
"provided to the Commission by the company being investigated [ETRACOM]." Fifth Response Letter 
at 3; see also Fourth Response Letter at 3. This statement may have been erroneous, because ETRACOM 
is not requesting records already in its possession. 
17 Public Citizen Health Research Group v. FDA, 704 F.2d 1280, 1288 (D.C. Cir. 1983). 
18 See, e.g., First FOIA Response at 3, citing Nat 'I Parks and Conservation Ass 'n v. Morton, 498 F.2d 
765, 862 (D.C. Cir. 1974). 
19 E.g. First Response Letter at 3. 
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describes categories of responsive records purportedly falling under exemption 4 varied with 
each response letter, leaving ETRACOM unable to discern clearly the nature of those records or 
OEA's basis for withholding such records. 

OEA's denial is premised on the unsubstantiated statement that CAISO originally 
submitted all responsive material to FERC voluntarily, because information submitted 
"voluntarily" to the government is categorically exempted provided it is not customarily 
disclosed to the public by the submitter.20 It is important to recognize that CAISO is a public 
utility under the Federal Power Act and the Commission therefore has the power to compel 
CAISO to produce both surveillance and non-surveillance records. In its response letters, OEA 
does not address whether CAISO was compelled by Commission regulations, orders, or 
otherwise to provide the Commission with any of the responsive records. 

When an agency obtains records by compulsory submission rather than voluntarily, it is 
not dispositive of a FOIA request whether those records would customarily be publicly 
disclosed. Rather, the agency may withhold the records only under the two-prong test 
established by the D.C. Circuit in Nat 'l Parks and Conservation Ass 'n v. Morton for whether 
information is "confidential" for the purposes of FOIA Exemption 4 - if its disclosure would be 
likely either: 1) "to impair the government's ability to obtain necessary information in the future" 
or 2) "to cause substantial harm to the competitive position" of the person from whom the 
information was obtained.21 

For the first Morton prong, courts look to whether disclosure would cause the submitter 
to be less likely to release such information voluntarily in the future. 22 The second prong - the 
"substantial competitive harm" test - requires the government to show more than just likelihood 
that a business might suffer some embarrassment or commercial loss if its records are 
disclosed.23 Records that are held to "cause substantial harm" if disclosed include those 
including proprietary information that could be affirmatively used by competitors.24 

Here, OEA did not assert, much less substantiate, that either of the prongs of Morton 
justified withholding of the records which CAI SO was compelled to provide to FERC. Even if 
OEA performed such an analysis, it likely would not satisfy Morton because it is improbable that 
release of the requested trading data and analyses would impair FERC's future ability to obtain 
necessary information or wou Id harm the competitive positions of CAI SO market participants. 

ETRACOM requested data and analyses related to trading activity (primarily activities in 
daily virtual/convergence bidding markets and monthly Congestion Revenue Rights (CRR) 
auctions) that occurred in early-mid 2011, more than five years ago. Disclosure of such 
information cannot cause substantial harm to market participants or anyone else at this time. No 
market participants could use the requested transactional and commercial data for commercial 

20 See Critical Mass Energy Project v. Nuclear Regulatory Comm 'n, 975 F.2d 871, 879 (D.C. Cir. 1992). 
21 Morton at 770. 
22 See Critical Mass Energy Project v. Nuclear Regulatory Comm 'n, 975 F.2d 871 (D.C. Cir. 1992). 
23 See Worthington Compressors, Inc. v. Castle, 662 F.2d 45 (D.C. Cir. 1981), supplemental opinion sub 
nom., 668 F.2d 1371 (O.C. Cir. 1981). 
24 See Public Citizen Health Research Group v. FDA, 185 F.3d 898 (D.C. Cir. 1999). 
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advantage because not only is it stale and outdated, but in August 2011 CAISO suspended the 
ability to engage in this particular market activity: convergence or virtual bidding at fully 
encumbered interties, of which New Mel ones was one. Further, CAI SO suspended convergence 
bidding on all interties, regardless of their nature, on November 28, 2011, 25 and has not 
reinstated convergence bidding on interties.26 OEA does not assert - nor could it - that CAI SO 
or other ISO/RTOs are likely to cease submitting market data and design information to FERC if 
limited data from early-mid 2011 - about a type of strategy arid trading activity no longer 
permitted- is disclosed to ETRACOM. 

Further, although ETRACOM's FOIA Request Nos. 1, 4, 6, and 7 referenced DMM, 
OEA does not state whether any of the records withheld under exemption 4 were from DMM. 
This is surprising because the investigation began after a referral from DMM to FERC 
Enforcement. In fact, ETRACOM received from Enforcement staff during the investigation (not 
pursuant to FOIA): 1) a redacted referral to Enforcement from DMM dated July 29, 2011; 2) an 
unredacted referral (produced to ETRACOM in July 2014) to Enforcement from DMM dated 
July 29, 2011; and 3) a draft memo to Enforcement from DMM dated December 9, 2013. Thus, 
we assume that either the OEA response letters erroneously referred to "DMM" as "CAISO," or 
OEA failed to collect or analyze any records from DMM. 

To the extent there are DMM-related records responsive to our FOIA request, it is 
possible that OEA would argue that any such records were submitted "voluntarily" to the 
government and thus categorically exempted because they are not customarily disclosed to the 
pubiic by DMM. Any such argument would fail because DMM was compelled by the 
Commission's regulations to share investigative information with Commission staff, including 
many records which were the subject of ETRACOM's FOIA request. 

First, FERC's regulations state that "[a] Market Monitoring Unit is to make a referral to 
the Commission in all instances where the Market Monitoring Unit has reason to believe market 
design flaws exist that it believes could effectively be remedied by rule or tariff changes."27 

ETRACOM's FOIA request specifically covered materials related to CAISO DMM's 
determination that CAISO's market design was flawed, and any subsequent referral to FERC. 

Second, FERC's regulations state that a core function of a Market Monitoring Unit is to 
"identify and notify the Commission's Office of Enforcement staff of instances in which a 
market participant's or the Commission-approved independent system operator's or regional 
transmission organization's behavior may require investigation, including, but not limited to, 
suspected Market Violations."28 ETRACOM's FOIA request specifically covered DMM 
referrals to FERC regarding ETRACOM's alleged potential violations as well as CAISO's 
violations of its own tariff. This would generally include the "documents from CAI SO re~arding 
ETRACOM's trading activity in May 2011," which OEA claims fall within Exemption 4. 9 

25 Cal. Jndep. Sys. Operator Corp., 137 FERC ~ 61, 157, at P 3 8 (2011 ). 
26 See Cal. lndep. Sys. Operator Corp., 151FERC~61,074 (2015). 
27 18 C.F.R. § 35.28(g)(3)(v)(A). 
28 I 8 C.F.R. § 35.28(g)(3)(ii)(C). See also 18 C.F.R. § 35.28(g)(3)(iv) (protocols on referrals to the 
Commission of suspected violations). 
29 See, e.g., First Response at 3. 
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Third, FERC's regulations state that after a Market Monitoring Unit refers a matter to 
FERC staff, the Commission or its staff maJ' expressly direct a market monitor to "undertake any 
investigative steps regarding the referral."3 ETRACOM's FOIA request specifically covered 
communications and correspondence relating to DMM's cooperation and assistance in 
Enforcement staffs investigation of ETRACOM, and the response letters are silent as to whether 
the DMM was directed by the Commission or staff to undertake any investigative steps regarding 
the referral. 

Each of OEA's response letters cites a federal district court case where highly 
confidential market surveillance data and documents held by the New York Stock Exchange 
("NYSE") were protected because they would reveal sensitive information, including the 
methods by which NYSE surveils or investigates anomalous trading.31 However, OEA does not 
assert - and it would be implausible- that all of the at least 1, 153 records and documents 
withheld under exemption 4 would be analogous. 

Without an index of withheld records or adequate descriptions of them, it is impossible 
for ETRACOM to determine whether all of the records OEA seeks to withhold under exemption 
4 relate either to confidential surveillance and investigative techniques or would otherwise confer 
a commercial advantage on competitors if released. ETRACOM believes that at least some of 
the responsive records likely include routine analysis of ETRACOM's now-stale trading 
activities and CAISO's now-public market dysfunction, neither of which is properly protected by 
exemption 4. 

ETRACOM requests that the General Counsel: I) reverse the overly broad and 
unsubstantiated invocation of exemption 4 to withhold at least 1,153 records; 2) describe what 
records from DMM were collected and withheld, and the basis therefor; 3) identify the 
unspecified number of additional documents withheld pursuant to exemption 4 in the fifth 
response letter; and 4) clarify the reference in the fourth and fifth response letters to withheld 
CAISO data and analyses as having been provided to the Commission "by the company" being 
investigated. 

FOIA Exemption 5 

FOIA exemption 5 protects "inter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agency in litigation with the agency."32 

To qualify for exemption 5, an agency document must "fall within the ambit of a privilege 
against discovery under judicial standards that would govern litigation against the agency that 
holds it."33 In its response letters, OEA stated that with the exception of the records withheld 
under Exemption 4, the material "is being withheld in full under FOIA Exemption 5."34 Thus, 

30 18 CFR § 35.28(g)(iv)(E); see also CAISO's Open Access Transmission Tariff ("OA TT"), App'x. P § 
11.5. 
31 See First Response Letter at 3, citing Gavin v. SEC, 2007 WL 2454156 (D. Minn. 2007). 
32 5 U.S.C. § 552(b)(5) (2006), amended by OPEN Government Act of2007, Pub. L. No. 110-
175, 121Stat.2524 (Dec. 31, 2007). 
33 Dep 't of Interior v. Klamath Water Users Protective Assn., 532 U.S. 1 (2001 ). 
34 See, e.g., First Response letter at 3. 
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OEA invoked exemption 5 to withhold close to 15,000 records and documents - without 
quantifying exactly how many - citing both the deliberative process privilege and attorney work
product privilege. 

Deliberative Process Privilege 

Exemption 5 prevents disclosure of materials that would reveal agency deliberations, but 
only if the materials are both "predecisional" and "deliberative."35 The deliberative process 
privilege exists "to prevent injury to the quality of agency decisions."36 Materials should only be 
withheld where they are subjective and are "so candid or personal in nature that public disclosure 
is likely in the future to stifle honest and frank communication within the agency."37 Factual 
information generally may not fall within the deliberative process privilege, which is designed to 
exempt only the materials that embody officials' deliberations to make recommendations or 
express opinions on legal or policy matters.38 

The law is clear that the deliberative process privilege is inapplicable to factual material 
that cannot "reasonably be said to reveal an agency's or official's mode of formulating or 
exercising policy-implicatingjudgment."39 Like other bases for FOIA exemptions, the 
deliberative process privilege is to be construed narrowly, and not every report or memorandum 
qualifies as deliberative, even when it reflects the author's views on policy matters.40 The 
particular role played by each document in the course of the deliberative process must also be 
established.41 

ETRACOM's request focused largely on factual materials: trading data, information on 
market functionality, and the compilation and analysis of facts (primarily by CAISO and DMM) 
related to ETRACOM's trading activities. OEA did not segregate factual portions of any pre
decisional deliberative documents for which it claims exemption 5. It is not supportable for 
FERC to argue that disclosure of records specific to the investigation of ETRACOM would 
"stifle honest and frank communications within" FERC42 on future enforcement or market design 
matters and that all of this material properly falls within the deliberative process privilege. 

35 Jordan v. DOJ, 591F.2d753, 774 (D.C. Cir. 1978) (defining "predecisional" as "antecedent to the 
adoption of agency policy.") 
36 Petroleum Info Corp. v. Dept. ofthe Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992), quoting NLRB v. 
Sears Roebuck& Co., 421U.S.132, 151 (1975). 
37 Coastal States Gas Corp. v. Dep 't of Energy, 617 F .2d 854, 866 (D.C. Cir. 1980). 
38 Vaughn v. Rosen, 523 F.2d 1136, 1143-44 (D.C. Cir. 1975). 
39 Petroleum Information Corp. v. Dept. of the Interior, 976 F.2d 1429, 1437 (D.C. Cir. 1992). 
40 See Hennessey v. U.S. Agency/or Int'/ Development, No. 97-1133, 1997 WL 437998, *5 (4th Cir. Sept. 
2, 1997) (finding that a withheld report did not bear on a policy-oriented judgment of the kind 
contemplated by Exemption 5, citing Petroleum Info. Corp. v. Dept. of Interior, 976 F.2d 1420, 1437 
(D.C. Cir. 1992)). 
41 See Judicial Watch v. Reno, 154 F.Supp.2d 17, 18 (D.D.C. 2001). 
42 See Coastal States, 617 F.2d at 866. 
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Attorney Work-Product Privilege 

Exemption 5 prevents disclosure of materials protected by the traditional privilege for 
documents and memoranda prepared by an attorney in anticipation of litigation, and does not 
apply until "some articulable claim, likely to lead to litigation" - including an administrative 
proceeding- has arisen.43 In four of its six response letters, OEA asserts that "some" of the 
close to I 5,000 records and documents being withheld included records prepared by attorneys in 
the Office of Enforcement including their impressions of the investigation of ETRACOM and 
their legal conclusions, without stating how many. 

It is implausible that, with the exception of the at least I, 153 records withheld under 
Exemption 4, all of the materials ETRACOM requests constitute deliberative process materials 
and attorney work-product as claimed by FOIA staff. ETRACOM further finds it implausible 
that none of the close to 15,000 records withheld under exemption 5 contain reasonably 
segregable factual information. A Vaughn index is particularly critical to ETRACOM's ability 
to evaluate the applicability of privileges claimed under FOIA exemption 5. 

FOIA Exemption 7(A): Interference with Law Enforcement Proceedings 

Exemption 7(A) authorizes the withholding of "records or information compiled for law 
enforcement purposes, but only to the extent that production of such law enforcement records or 
information ... could reasonably be expected to interfere with enforcement proceedings."44 

OEA invokes exemption 7(A) in four of its response letters to prevent disclosure of at least 
14,920 records. 

For Exemption 7(A) to apply, FERC must show that: (1) law enforcement proceeding is 
pending or prospective, and (2) release of information about it could reasonably be expected to 
cause some articulable harm.45 When an agency concludes that disclosure would interfere with 
an ongoing law enforcement proceeding, it must articulate that harm as to each category or type 
of responsive records or documents by providing a functional description of each the types of 
records or documents, sufficient to indicate the type of interference threatening the law 
enforcement proceeding.46 

The Supreme Court has held that exemption 7(A) does not "endlessly protect material 
simply because it [is] in an investigatory file," but rather may only be invoked so long as the law 
enforcement proceeding involved remains pending or prospective.47 Courts have found very 
limited circumstances where exemption 7(A) may continue to apply after an enforcement 

43 Coastal States Gas Corp. v. DOE, 617 F.2d 854, 865 (D.C. Cir. 1980). 
44 5 U.S.C. § 552(b)(7)(A) (2006), amended by OPEN Government Act of2007, Pub. L. No. 110 175, 
121 Stat. 2524 (December 31, 2007). 
45 See, e.g., Juarez v. DOJ, 518 F.3d 54, 58-59 (D.C. Cir. 2008). 
46 DOJ v. Reporters Committee for Freedom of the Press, 489 U.S. 749, 776-80 (1989); Crooker v. ATF, 
789 F.2d 64, 67 (D.C. Cir. 1986) ("The hallmark of an acceptable Robbins category is thus that it is 
functional; it allows the court to trace a rational link between the nature of the document and the alleged 
likely interference.") 
47 NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 224 (1978). 
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proceeding is closed - where the requested information will be used again in a related pending or 
prospective law enforcement proceeding.48 

In its response letters, OEA failed to adequately describe the functional categories of 
responsive records and articulate why release of each would interfere with FERC's then-existing 
enforcement proceeding against ETRACOM. Therefore, OEA's invocation of exemption 7(A) 
was not properly supported. 

In any event, FERC's investigation of ETRACOM and its enforcement proceeding at the 
agency against ETRACOM have now fully concluded. Although ETRACOM has elected for a 
federal district court to review de nova FERC's OAP, that litigation will not be a law 
enforcement proceeding to which exemption 7(A) applies and therefore is not a related 
prospective action allowing FERC to continue to invoke exemption 7(A). Thus, the General 
Counsel should determine that exemption 7(A) no longer applies. 

FOIA Exemption 7(E): Investigative Techniques and Procedures 

Exemption 7(E) authorizes the withholding of records and documents that "would 
disclose techniques and procedures for law enforcement investigations or prosecutions, or would 
disclose guidelines for law enforcement investigations or f<rosecutions if such disclosure could 
reasonably be expected to risk circumvention of the law." 9 In five of its response letters, OEA 
invokes exemption 7(E) for "some" or "a number of' the documents it reviewed, without stating 
how many.50 

The purpose of exemption 7(E) is to prevent disclosure that would reduce or nullify the 
future effectiveness of certain law enforcement procedures.51 Here, Request Nos. 1, 6, and 7 of 
ETRACOM's FOIA request focused on records related to the analysis of trading data and other 
facts specific to ETRACOM. Because the Commission has reiterated that each investigation into 
potential market manipulation is a unique case-by-case inquiry depending on all the relevant 
facts and circumstances, there is no support for an argument that disclosing analysis of 
ETRACOM's trades would reduce or nullify the effectiveness of future investigations. Yet OEA 
entirely withholds even responsive records factually unique to ETRACOM. 

48 Related law enforcement actions in the context of exemption 7(A) typically include where additional 
criminal defendants are being prosecuted or investigated based on the same or substantially similar facts 
to those being requested. See, e.g., Martinov. FBI. 577 F. Supp. 2d 178, 182 (D.D.C. 2008) (explaining 
that case remains open and pending because a co-defendant is "scheduled to be retried" and "other 
unindicted co-conspirators" remain at large). 
49 5 U.S.C. § 552(b)(7)(E) (2006), amended by OPEN Government Act of2007, Pub. L. No. 110-175, 
121 Stat. 2524 (Dec. 31, 2007). 
50 See, First Response Letter at 5; Second Response Letter at 4; Third Response Letter at 5; Fourth 
Response Letter at 4; Fifth Response Letter at 5. ETRACOM requests that the General Counsel identify 
the number ofrecords withheld pursuant to exemption 7(E). 
51 See, e.g., Shores v. FBI, 185 F. Supp. 2d 77, 85 (D.D.C. 2002) (determining that FBI properly withheld 
polygraph infonnation to preserve effectiveness of polygraph examinations in future investigations). 
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Courts have consistently found that to prove a risk of circumvention of the law under 
7(E), agencies must show that the law enforcement technique or procedure at issue must not 
already be well known to the public.52 ETRACOM requested records related to CAISO DMM's 
referral of potential violations to FERC Enforcement staff, and subsequent follow-up analysis by 
DMM and Enforcement staff that presumably resulted from routine investigative procedures 
which the Commission has made public in its regulations, numerous policy statements,53 or 
orders related to prior enforcement actions. It is implausible that every single responsive record 
for which OEA invoked exception 7(E) would, if disclosed, reveal some aspect of the 
Commission's enforcement process not already made public. 

Notably, OEA cites a case from the federal district court for the District of Columbia 
allowing FERC to prevent release of an audit report that would constitute "the functional 
equivalent of a manual of investigative techniques," but OEA does not assert that the records 
ETRACOM requested would be functionally equivalent to a manual of investigative 
techniques. 54 

Conclusion 

To meet its obligations under FOIA, FERC must provide requested records unless it can 
overcome the strong presumption in favor of disclosure by invoking one of several narrowly
tailored exemptions. Here, OEA has invoked a series of exemptions to wholly prevent disclosure 
to ETRACOM of nearly 16,000 responsive records. 

The Commission issued its OAP in June 2016 and ETRACOM has elected a de novo 
review by a federal district court. The requested records are critical to ETRACOM's ability to 
defend itself in federal district court after the Commission commences an action to enforce the 
OAP. To promote the interests of fairness, transparency, and due process, the General Counsel 
should reverse OEA's denials. 

OEA's responses to ETRACOM's FOIA request are insufficient to justify complete 
denial of the requested records under the well-established law applicable to each of the FOIA 
exemptions. ETRACOM therefore asks the General Counsel to grant its appeal and produce 
promptly records responsive to ETRACOM's FOIA Request FY16-4, which OEA has withheld 
under FOIA exemptions 4, 5, 7(A), and 7(E). Further, ETRACOM requests that the General 
Counsel provide promptly an index of withheld records and provide the clarifications requested 
above so ETRACOM can make a reasoned judgement about the legitimacy of any records which 
continue to be withheld. 

52 See, e.g., Goldstein v. Office of Indep. Counsel, No. 87-2028, 1999 WL 570862, at *14 (D.D.C. July 29, 
1999) (holding that portions of documents were improperly withheld under 7(E) because they did not 
contain "a secret or an exceptional investigative technique.") 
53 See, e.g., Revised Policy Statement on Enforcement, 123 FERC iJ 61, 156 (2008). 
54 Fifth Response Letter at 5, citing Williston Basin Interstate Pipeline Co. v. FERC, 1989 WL 44655, at * 
2 (D.D.C. 1989). 
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Very truly yours, 

Robert S. Fleishman Isl 
Robert S. Fleishman 
Paul C. Varnado 
Morrison & Foerster LLP 
2000 Pennsylvania Ave., NW 
Washington, D.C. 20006 
rfleishman@mofo.com 

Matthew J. Connolly Isl 
Matthew J. Connolly 
Nutter McClennen & Fish LLP 
155 Seaport Blvd. 
Boston, MA 02210 
mconnolly@nutter.com 

Counsel for ETRACOM LLC and 
Michael Rosenberg 



Mr. Max Minzner 
General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE, Washington, DC 20426 

Re: Freedom of Information Act Appeal, FOIA no. FY16-10 

Dear Mr. Minzner: 

December 14, 2015 

On December 11, 2015, your agency denied my FOIA request for to the Emergency Action Plan for the 
Yadkin Project dams and related documents. I write today to appeal that decision. 

In its letter, FERC outlines two exemptions-FOIA Exemption 7 and FOIA Exemption 6-as the basis on 
which my request was denied. However, I believe FOIA Exemption 7 does not apply to the information I 
am seeking and would contend that the Commission has misapplied FOIA Exemption 6. I discuss these 
two points below. 

FOIA Exemption 7 

In its letter, FERC cites FOIA Exemption 7(F) as the leading basis for denying access to the documents I 
have requested. Exemption 7(F) allows federal agencies to withhold "records or information compiled 
for law enforcement purposes." In withholding the documents I seek under Exemption 7(F), FERC cited 
the opinion handed down in Public Employees for Environmental Responsibility v. U.S. International 
Boundary & Water Commission. In its opinion, the Court ruled that emergency action plans could be 
withheld under Exemption 7(E) and inundation maps could be withheld under Exemption 7(F). In its 
denial of my request, FERC misapplied the Court's ruling. 

My request was for a copy of "the emergency action plan {EAP) compiled by Alcoa Power Generating Inc 
{AGPI) for its dams on the Yadkin River in North Carolina (Yadkin Project." My request is specifically for 
the emergency action plan and not inundation maps. Accordingly, FERC is incorrect to withhold the 
documents I seek under Exemption 7{F). 

But, assuming for arguendo, that FERC cited the proper exemption in denying my request, the decision 
to withhold all documents responsive to my request is improper because not all parts of an emergency 
action plan should be classified as Critical Energy Infrastructure Information (CEii), defined at 18 CFR 
388.113(c)(l). 

Under the law, there are four elements that must be met in order for Information to be classified as CEii: 

(i) Relates details about the production, generation, transportation, transmission, or distribution of 

energy; 
(ii) Could be useful to a person in planning an attack on critical infrastructure; 
{iii) Is exempt from mandatory disclosure under the Freedom of Information Act, 5 U.S.C. 552; and 
{iv) Does not simply give the general location of the critical infrastructure. 

1 



While parts of an emergency action plan may meet the requirements set forth in the statute, I do not 
believe the entirety of an EAP does. Specifically, I am seeking access to parts of Alcoa's EAP that 
discusses what residents should do in the event of a dam failure. While one could argue that the 
information I seek could be useful to a person in planning on attack on critical infrastructure, that 
argument is akin to saying all maps showing the roads surrounding a dam and in an inundation zone 
should also be protected because a potential attacker would want to know possible routes of escape. 
More simply put, knowing what the effect of an attack on a dam would not assist a would-be culprit in 
planning the attack and does not appear to meet the 'useful' requirement set forth in the applicable 
statute. 

Moreover, FERC itself recognizes that some parts of an EAP are more sensitive than others. In its 
guidance on preparing emergency action plans, FERC addresses "document control and protection of 
critical information" (Chapter 6-3.1.5). The advice in Chapter 6 advises agencies to prepare various 
versions of an EAP-one containing sensitive information to be shared on a limited, need-only basis and 
other versions that omit sensitive information to be shared with a wider group of stakeholders. 

In its denial letter, FERC also cites the non-disclosure process by which one may request a copy of CEii 
material. However, that process excludes individuals such as journalists, who may be seeking the 
information to warn the public. Such an exclusion would be a violation of the First Amendment right to 
freedom of the press. Additionally, the requirement also restricts residents who hold licenses that would 
require them to disclose such information if they had knowledge of the facts, such as real estate agents. 
Does the requirement to protect the entirety of a document meant to assist the public in responding to 
a catastrophic event outweigh the need to warn the very public that such a document is intended to 
warn and protect? 

FOIA Exemption 6 

I have no problem with personal contact information of emergency responders being withheld and 
request the EAP be provided with that information redacted. 

In conclusion, I request access to an appropriately redacted copy of the EAP in order to share potentially 
life-saving information with those who have a need to know the safety procedures. Additionally, I 
request that FERC make available a redacted copy of the emergency action plan developed by Alcoa for 
its Yadkin Project (P-2197) without requiring the signing of a non disclosure agreement. 

Thank you for considering my request. 

Sincerely, 

:J.L.__ (, ...___ .......... __ .. .,.---
Nick Ochsner I Investigative Reporter 
nochsner@wbtv.com 
W: 704.374.3941 IC: 704.641.7538 

cc: Charles A. Beamon, Associate General Counsel, General and Administrative law, FERC 
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F¥deral Energy Regulatory Commission 
Washington, D.C. 20426 

OEC.11201S 

VIA E·MAIL AND REGULAR MAIL 
Mr. Nick Ochsner 
WBTVNews 
I Julian Price Place 
Charlotte, NC 28202 
nochsner@wbtv.com 

Dear Mr. Ochsner: 

Re: FOIA No. FYl6-10 
Response Letter 

This is a response to your correspondence received on October 28, 2015 in which 
you requested information pursuant to the Freedom of Information Act (FOIA), S V.S.C. 
§ 552 (2012), and the FederaJ Energy ReguJatory Commission's (Commission) FOIA 
regulations, 18 C.F.R. § 388. l 08 (2015). Specifically, you requested a copy of ''the 
emergency action plan (EAP) compiled. by Alcoa Power Generating Inc (AGPI) for its 
dams on the Yadkin River in North Carolina (Yadkin Project)." 

A search of the Commission's files identified thirty-six documents that may be 
responsive to your request. A list of the documents, as identified from a search of the 
Commission's eLibrary database, is enclosed for your reference. All of the documents 
were submitted to the Commission by Alcoa Power Generating, Inc. (Alcoa) with a 
request to be treated as Critical Energy Infrastructure Information (CEII). 

In response to notice provided in accordance with 18 C.F.R. § 388.112(d), Alcoa 
objected to the public release of the documents because they contain CEii, the release of 
which could compromise public safety. As explained below, the documents are protected 
from disclosure pursuant to FOIA Exemptions 6 and 7 and will not be released. 1 

FOIA Exemption 7 

Here, the requested documents are considered Critical Energy Infrastructure 
Information (CEII), as defined in 18 C.F.R. § 388.l 13(c),2 and are exempt from 

1 See 5 U.S.C. § 552(b)(6), (7)(F) 

2 CEii is defined in 18 C.F.R. §388.llJ(c) as (l) "specific engineering, 
vulnerability, or detailed design information about proposed or existing critical 
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mandatory disclosure under FOIA Exemption 7(F). FOIA Exemption 7(F) exempts 
"records or information compiled for law enforcement purposes" to the extent that release 
of such information "could reasonably be expected to endanger the life or physical safety 
of any individual." See 5 U.S.C. § 552(b)(7)(F). 

Specifically, the documents cor.sist of the Emergency Action Plan (EAP) and 
subsequent updates to the EAP. The documents describe the procedures and process used 
in the event of an emergency like a dam failure for the Yadkin Project. The documents 
also include detailed maps and designs ;.:i.bout the project. Public release of the requested 
documents through FOIA could allow that information to be used in an attack or to 
subvert the emergency response process, thereby endangering lives and safety of citizens 
in the vicinity of the project. Accordingly, the requested material is being withheld under 
FOIA Exemption 7(F). See Public Employees for Environmental Responsibility v. U.S. 
International Boundary & Water Commission, 740 F.3d 195 (D.C. Cir. 2014) 
(concluding that the emergency action plans and the inundation maps were properly 
withheld because "the release of the records could lead to the harms listed 
in Exemptions 7(E) and 7(F).") 

You may seek access to the CEii material by completing a CEii request fonn 
online at: http:lfwww.fers;.gov/legal/ceii-foia/ceii/eceii.asp. The CEII process was 
designed to make information available to members of the public, who may have a 
legitimate need for information, while keeping it out of the hands of potential terrorists. 
See 98 FERC ~ 61,017 pp. J-2 (Jan. 16, 2002). Under the CEII process, a person that 
demonstrates a legitimate need may be able to obtain CEii subject to a non-disclosure 
agreement.3 

infrastructure that: (i) relates details a)out the production, generation, transportation, 
transmission, or distribution of energy; {ii) could be useful to a person in planning an 
attack on critical infrastructure; (iii) is exempt from mandatory disclosure under the 
Freedom of Information Act [FOIA], 5 U.S.C. 552; and (iv) does not simply give the 
general location of the critical infrastruc.ture and (2) critical infrastructure means existing 
and proposed systems and assets, whether physical or virtual, the incapacity or 
destruction of which would negatively affect security, economic security, public health or 
safety, or any combination of those matters." 

3 Additionally, there is a considerable public record available in FERC Docket No. 
P-2197 that may be helpful to you. . rµat docket, which includes filings spanning over 
two decades, currently contains over 4,000' publicly available documents. 
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FOIA Exemption 6 

In addition, aspects of the documents contain infonnation protected from release 
pursuant to FOIA Exemption 6. Under FOIA Exemption 6, an agency should not 
disclose "personnel . . . and similar files the disclosure of which would constitute a 
clearly unwarranted invasion of privacy." 5 U.S.C. § 552(b)(6). In this case, the 
documents provide the personal contact infonnation of emergency response personnel. 
Those parts of the documents are being withheld under FOIA Exemption 6. See e.g., 
Elec. Privacy Info. Ctr. v. Dep't of Homeland Sec., 384 F. Supp. 2d 100 (D.D.C. 2005); 
see also Cofieldv. City of LaGrange, GA, 913 F. Supp. 608, 616 (D.D.C. 1996). 

As provided by FOIA and 18 C.F.R. § 388.110 of the Commission's regulations, 
any appeal from this determination must be filed within 45 days of the date of this letter. 
The appeal must be in writing, addressed to Max Minzner, General Counsel, Federal 
Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426, and 
clearly marked "Freedom of Infonnation Act Appeal." Please include a copy to Charles 
A. Beamon, Associate General Counsei, General and Administrative Law, at the same 
address. 

Sincerely, 

't~-~/\_) 
Leonard M. Tao 
Director 
Office of External Affairs 



PARR BROWN 
GEE LOVELESS 

ATTORNEYS AT LAW 

VIA EMAIL AND REGULAR MAIL 

Max Minzner, General Counsel 

February 18, 2016 

FEDERAL ENERGY REGULATORY COMMISSION 

888 First Street, NE 
Washington, D.C. 20426 
foia-ceii@ferc.gov 

Re: Freedom of Information Act Appeal 

Dear Mr. Minzner: 

JONATHAN R. SCHOFIELD 
Attorney at law 

jschofleld@parrbrown.com 

Plll'suant to the Freedom of Information Act, this letter represents a formal appeal of FERC's 
denial of OW' FOIA request. Enclosed for your reference is a copy of our December 4, 2015 FOIA 
Request ("Request"), as well as FERC's January 5, 2016 Response Letter ("Response"). 

While the precise reasons for FER C's denial of the Request is unclear from the Response, other 
than what may be interpreted as a Glomar response, it does not appear that the documents sought in the 
Request, including communications between PacifiCorp and FERC should be entirely withheld. 
Notwithstanding FERC neither denying nor confirming the existence of the documents sought, we are 
aware that FERC conducted an investigation into PacifiCorp's potential role in causing the Wood 
Hollow Fire. PacifiCorp has produced a number of documents to us in the course of litigation, including 
its responses (though partially redacted) to certain data requests propounded by FERC Enforcement 
Staff on August 27, 2013. Given that the events subject to FERC's investigation occurred on or before 
June 23, 2012, and FERC's investigation took place several years ago, and has likely concluded, there 
appears to be no reason for information related to an investigation that is no longer ongoing to remain 
nonpublic. 

We believe that the relevant statutes and regulations weigh in favor of producing the requested 
documents, including any conclusions that were reached from FERC's investigation. Accordingly, we 
respectfully request that FERC reconsider the position taken in its Response and provide the documents 
pursuant to the Request. Please feel free to contact me if you wish to discuss this matter further. 

Enclosures 
cc: Charles A. Beamon 

Associate General Counsel 
4842-5818-0654 

www.parrbrown.com 

Sincerely, 



Kathy Spencer 

From: Jon Schofield 
Sent: Friday, December 04, 2015 11:16 AM 

foia-ceii@ferc.gov To: 
Cc: 
Subject: 

Robert Jackson; Brett Parkinson; mmr@scmlaw.com 
Freedom of Information Act Request - FERC 

We represent many of the victims of the 2012 Wood Hollow Fire in litigation currently pending in Utah State and Federal 
District Courts adverse to Pacificorp dba Rocky Mountain Power ("Paciflcorp"). As alleged in our Complaints, the Wood 
Hollow Fire ignited in Central Utah on June 23, 2012 as a result of electrical arcing that occurred between RM P's 345 kV 
transmission lines and an adjacent 138 kV line support structure, which due to inadequate clearance were being 
operated in violation of the National Electric Safety Code and other applicable safety standards ("Wood Hollow Fire"). 

Pursuant to the Freedom of Information Act, please produce any and all documents In FERC's possession or control 
concerning or related to the following': 

1. The cause and origin of the Wood Hollow Fire; 

2. The condition of PacifiCorp's electrical facilities (at or near the intersection of PacifiCorp's 345 kV 
Mona/Huntington Line and its 138 kV Nebo/Jerusalem Line ), including line clearance, electrical loading, and/or 
arcing/faulting that may have occurred at the time of the Wood Hollow Fire; 

3. FERC's or WECC's investigation into whether PacifiCorp's electrical facilities and/or actions may have 
contributed to the cause of the Wood Hollow Fire; 

4. Any violation or noncompliance Issue that occurred in the last ten years concerning or related to the operation, 
maintenance, compliance, or safety of PacifiCorp's electrical-transmission lines or equipment (at or near the 
intersection of PacifiCorp's 345 kV Mona/Huntington Line and its 138 kV Nebo/Jerusalem Line); 

5. Any communications between FERC, WECC, PacifiCorp, or any other parties concerning the above-stated topics. 

If the records can be delivered via email, please forward them to me. I hereby authorize any reasonable processing or 
copying fees up to $100. If processing or copying fees will exceed this amount, or if you have any questions or need any 
additional Information, please contact me directly. 

Thank you for your attention to this request. 

Jonathan R. Schofield l Attorney I Parr Brown Gee & Loveless I A Professional Corporation 
101 South 200 East, Suite 700 I Salt Lake City, Utah 84111 
0: 801.257.79551T:801.532.7840 l F: 801.532.7750Ijschofield@oarrbrOWn.comIwww.parrbrown.com 

Information in this message (including any attachments) is confidential, may be legally privileged, and is intended solely for the use of the person(s) 
identlfied above. The sender did not intend to waive any privilege by sending this message. If you are not the intended recipient of this message, 
please notify the sender by replying to this message and delete the original and any copies of the message. Any duplication, dissemination or 
distribution of this message by unintended recipients Is prohibited. 
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FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, D.C. 20426 

January 5, 2016 

VIA EMAIL AND REGULAR MAIL 
Jonathan R. Schofield, Esq. 
Parr Brown Gee & Loveless 
I 0 I South 200 East 
Suite 700 
Salt Lake City, UT 84111 
jschofieldl@parrbrown.com 

Dear Mr. Schofield: 

Re: FOIA No. FY16-19 
Response Letter 

On December 4, 2015, you filed a request for information pursuant to the Freedom 
of fnformation Act (FOIA), 5 U.S.C. § 552 (2012), and the Federal Energy Regulatory 
Commission's (Commission or FERC) FOIA regulations, 18 C.F.R. § 388.108 (2015). 
Specifically, you requested documents concerning or related to: 

(1) ·n1e cause and origin of the Wood Hollow Fire; 

(2) The condition of PacifiCorp's electrical facilities (at or near the 
intersection of PacifiCorp's 345 kV Mona/Huntington Line and its 138 kV 
Nebo/Jerusalem Line), including line clearance, electrical loading, and/or 
arcing/faulting that may have occurred at the time of the Wood Hollow 
Fire; 

(3) FERC's or WECC's investigation into whether PacifiCorp's electrical 
facilities and/or actions may have contributed to the cause of the Wood 
I follow Fire; 

4) Any violation or noncompliance issue that occurred in the last ten years 
concerning or related to operation, maintenance, compliance, or safety of 
PacifiCorp's electrical-transmission tines or equipment (at or near the 
intersection of PacifiCorp's 345 kV Mona/Huntington Line and its 138 kV 
Nebo/Jerusalem Line); 

(5) Any communications between FERC, WECC, PacifiCorp, or any other 
parties concerning the above-stated topics. 
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The Commission neither confirms nor denies the existence of the documents you 
seek. See Phillippi v. CIA, 546 F.2d 1009 (D.C. Cir. 1976). Your request is therefore 
denied. 

As provided by the Freedom oflnformation Act and 18 C.P.R. § 388.llO(a)(l) of 
the Commission's regulations, any appeal from this detennination must be filed within 
45 days of the date of this letter. This appeal must be in writing, addressed to Max 
Minzner, General Counsel, Federal Energy Regulatory Commission, 888 First Street, NE, 
Washington, D.C. 20426, and clearly marked "Freedom of Information Act Appeal." 
Please include a copy to Charles A. Beamon, Associate General Counsel, General and 
Administrative Law, at the same address. 

Sincerely, 

()~~ 
1-.il.f 

Leonard M. Tao 
Director 
Office of External Affairs 



First Impression I Last Resort 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Washington O.C. 20037 I 202-297-6100 
7315 Wisconsin Avenue, Suite 400, Washington D.C. 20814 
LawOfficesofCarolynElefant.com I licensed in MD, DC, NY 

alexander.english@lawofficesofcarolynelefant.com 

VIA CERTIFIED MAIL 

Mr. Max Minzner 
General Counsel 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

March 7, 2016 

Re: Freedom of Information Act Appeal of Request No. FY16-26 

Mr. Minzner -

The above-referenced Freedom of Information Act ("FOIA") request, 

Request No. FY16-26 (the "Request"), in general, asked the Federal Energy 

Regulatory Commission (the "Commission") for records associated with the 

Commission's Dispute Resolution Division ("DRD").1 Specifically, the Request 

sought records pertaining to the DRD's operational procedures and its 

involvement with landowner/pipeline disputes. As the primary purpose of 

FOIA is" to ensure an informed citizenry, vital to the functioning of a democratic 

society . . . and to hold the governors accountable to the governed," 2 it is 

inappropriate that the Commission would withhold records addressing the 

working law of the Commission from the public, as the Commission did in this 

case. Please consider this letter to be an administrative appeal (1) of the 

1 See Exhibit 1, the Request. 

2 NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978). 
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Commission's decision to withhold records, in whole or in part, in its February 

3, 2016, response to the above-referenced FOIA request; (2) of the Commission's 

decision to withhold records under Exemption 3 of the FOIA;3 and (3) of the 

Commission's decision to withhold records under Exemption 5 of the FOIA4 by 

claiming of the deliberative process privilege. The primary objections of the Law 

Offices of Carolyn Elefant ("LOCE") to the Commission's decision to improperly 

withhold records are set forth in greater detail below. 

Background 

On January 8, 2016, LOCE submitted the Request pursuant to the FOIA, 5 

U.S.C. § 552, as implemented by the Commission at 18 C.F.R. § 388.108, in order 

to uncover information regarding the alternative dispute resolution programs 

that the Commission has established by regulation.s The Request sought, inter 

alia, aggregate data for the past five (5) years' worth of pipeline-related cases in 

which the ORO was involved; the names and dispositions of the cases which 

ORD had referred for enforcement actions; and information regarding the ORO' s 

operational procedures. 

By letter dated February 3, 2016 (the "Denial"), the Commission 

"identified 911 non-public records that may be responsive to" the Request.6 Of 

these records, 910 were withheld pursuant to Exemption 3 of the FOIA, 5 U.S.C. 

§ 552(b)(3), as being statutorily exempt from disclosure. The Commission 

withheld the final document, which it characterized as "DRD's draft standard 

3 5 u.s.c. § 552(b)(3) 

4 5 U.S.C. § 552(b}(5) 

5 See 18 C.F.R. §§ 385.601-385.606. 

•Ex. 2, Denial, at 2. 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Wash. D.C. 20037 I 301.466.4024 
alexander.english@lawofficesofcarolynelefant.com 
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operating procedure," ("Draft SOP") under the deliberative process privilege 

encompassed by Exemption 5, 5 U.S.C. § 552(b)(5). 

1. The Commission improperly classified records withheld as being 
statutorily exempt from disclosure under Exemption 3, 5 U.S.C. § 552(b)(3) 

In the Denial, the Commission claimed that all 910 documents identified 

as being (a) potentially responsive and (b) dealing with DRD's cases were 

exempt from disclosure. In support, the Denial cited 5 U.S.C. § 5740), 

implemented by the Commission at 18 C.F.R. §§ 385.604 and 385.606. However, 

5 U.S.C. § 574(t) provides that "[n]othing in this section shall prevent the 

discovery or admissibility of any evidence that is otherwise discoverable, merely 

because the evidence was presented in the course of a dispute resolution 

proceeding." The Commission's regulation implementing rules for 

confidentiality in dispute resolution proceedings, 18 C.F.R. § 385.606, is largely 

identical to the statute. Specifically, Section 385.606(f) is almost word-for-word 

identical to 5 U.S.C. § 574(f).7 

In addition, 5 U.S.C. § 5740) and its regulatory equivalent, 18 C.F.R. § 

385.606(1), only exempt "dispute resolution communications" from disclosure 

under 5 U.S.C. § 552(b)(3). The Commission has defined the term "dispute 

resolution communications" by regulation, at 18 CF.R. § 385.604(b)(3). 

Specifically, the Commission has decided that the phrase "dispute resolution 

communication" means "any oral or written communication prepared for the 

purposes of a dispute resolution proceeding, including any memoranda, notes 

or work product of the neutral, parties or non-party participant" However, the 

phrase "dispute resolution communication" expressly does not include any 

"written agreement to enter into a dispute resolution proceeding, or a final 

7 The only difference is that the phrase "in this section" from the statute is replaced by 11 in Rule 
606" in the regulation. Compare 5 U.S.C. § 574(f) with 18 C.F.R. § 385.606(f). 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Wash. D.C. 20037 I 301.466.4024 
alexander.english@lawofficesofcarolynelefant.com 
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written agreement or arbitral award reached as a result of a dispute resolution 

proceeding. "8 

Exemption 3 of the FOIA provides that the statute's disclosure 

requirements "do not apply to matters that are 'specifically exempted from 

disclosure by statute[,] ... provided that such statute (A) requires that the matters 

be withheld from the public in such a manner as to leave no discretion on the 

issue, or (B) establishes particular criteria for withholding or refers to particular 

types of matters to be withheld."' 9 LOCE does not dispute that 5 U.S.C. § 574 is 

a "withholding statute" for purposes of FOIA.10 However, under the plain 

words of the statute and its own implementing regulations, at least some of the 

records which the Commission seeks to withhold pursuant to Exemption 3 have 

been specifically excluded from the category of documents which might 

otherwise be exempt from disclosure. Accordingly, its decision to withhold any 

such records was improper, and such records must be released. 

2. The Commission improperly claimed the deliberative process privilege 
under Exemption 5, 5 U.S.C. § 552(b)(5), in order to withhold the DRD's "draft 
standard operating procedure" in full. 

As a preliminary matter, the deliberative process exemption of FOIA 

contained within Exemption 5 allows agencies to withhold "inter-agency or 

intra-agency memorandums or letters which would not be available by law to a 

8 Id. In addition, the Commission has defined the term "dispute resolution proceeding" as "any 
alternative means of dispute resolution that is used to resolve an issue in controversy in which 
a neutral may be appointed and specified parties participate." 18 C.F.R. § 385.604(b)(4). 

9 Public Citizen, Inc. v. Rubber Manufacturers Ass'n, 533 F.3d 810 (D.C. Cir., 2008) (quoting 5 
U.S.C. § 552(b)(3)) (alterations in original). 

10 See, e.g., Reporters Comm. for Freedom of the Press v. United States Dep't of justice, 816 F.2d 730, 
734 (O.C.Cir.1987), rev'd on other grounds, 489 U.S. 749 (1989) ("Records sought to be withheld 
under authority of another statute thus escape the release requirements of FOIA if··and only if. 
-that statute meets the requirements of Exemption 3, including the threshold requirement that 
it specifically exempt matters from disclosure."). 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Wash. D.C. 20037 I 301.466.4024 
a lexander .english@lawofficesof ca rolynelefant .com 
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party other than an agency in litigation with the agency."11 To qualify for the 

(b)(S) exemption, a document must" satisfy two conditions: its source must be a 

Government agency, and it must fall within the ambit of a privilege against 

discovery under judicial standards that would govern litigation against the 

agency that holds it."12 LOCE does not dispute that the source of the withheld 

documents is a Government agency. However, it vigorously disputes the 

Commission's claim that the withheld records are "documents which a private 

party could not discover in litigation with the agency." 13 The Commission's 

position that these documents are deliberative is contrary to well-established 

administrative and evidentiary law. 

There are two longstanding exceptions "to the non-disclosability under 

FOIA of intra-agency deliberative memoranda [ ... J for (1) those parts of such 

memoranda that are purely factual in nature and (2) memoranda adopted by the 

agency as the basis of its decision."14 Moreover, even if a document was pre

decisional or otherwise privileged at the time it was prepared, "it can lose that 

status if it is adopted, formally or informally, as the agency position on an issue 

or is used by the agency in its dealings with the public."1s 

11 5 U.S.C. § 552(b)(5) 

i 2 DOl v. Klamath Water Users Protective Ass'n, 532 U .5. l, 8 (2001) 

Ll NLRB v. Sears, Roebuck & Co, 421U.S.132, 148 (1975) (citing EPA v. Mink, 410 U.S. 73, 85-86 
(1973)) 

14 National Courier Assa. v. Board of Governors of Federal Reserve System, 516 F.2d 1229, 1242 (D.C. 
Cir. 1975) (citations omitted) 

15 Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980) (emphasis 

supplied); accord County of Sm1 Miguel v. Kempthorne, 587 F. Supp. 2d 64, 75 (D.D.C. 2008) ran 
otherwise protected document loses protection if 'the agency used the document in its dealing 
with the public'") 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Wash. D.C. 20037 I 301.466.4024 
a I exa nder. engli sh@I awofficesofca rolyn elefa nt. com 
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In addition, the D.C. Circuit has repeatedly affirmed that /1 an agency is 

not permitted to develop' a body of secret law/ used by it in the discharge of its 

regulatory duties and in its dealings with the public, but hidden behind a veil of 

privilege because it is not designated as 'formal,' 'binding,' or 'final."'16 That is; 

"[dJocuments qualify as predecisional and deliberative only if they 'reflect [J 

advisory opinions, recommendations, and deliberations comprising part of a 

process by which governmental decisions and policies are formulated, [or] the 

personal opinions of the writer prior to the agency's adoption of a policy."'17 

Conversely," [a Jn agency action is deemed final if it 'marks the 1consummation' 

of the agency's decision making process' and determines 'rights or 

obligations."' 18 Furthermore, "[t]he mere possibility that an agency might 

reconsider [ ... ] does not suffice to make an otherwise final agency action 

nonfinal." 19 

Here, as noted by the Commission's Denial, the Request sought "records 

regarding the DRD's operational procedures." The Denial admits that there is a 

document, characterized as DRD's "draft standard operating procedure."20 The 

16 Elec. Frontier Found. v. United States DO], 739 F.3d 1, 7 (D.C. Cir. 2014) (quoting Schiefer v. 
United States, 702 F.2d 233, 244 (D.C. Cir. 1983)) (some internal punctuation omitted); see also 
Coastal States Gas Corp. v. Department of Energy, 617 F .2d at 866. 

17 Public Citizen, Inc. v. OMB, 569 F.3d 434, 443 (D.C. Cir. 2009) (quoting Taxation With 

Representation Fund v. IRS, 646 F.2d 666, 677 (D.C. Cir. 1981)) (alterations in original). 

18 AT&T v. EEOC, 270 F.3d 973, 975 (D.C. Cir. 2001) (quoting Appalachian Power Co. v. £.P.A., 208 
F.3d 1015, 1022 (D.C. Cir. 2000)); Bennett v. Spear, 520 U.S. 154, 177-78 (1997). 

19 Sackett v. EPA, 132 S. Ct. 1367, 1372 (2012); accord Nat'l Envtl. Dev. Ass'ns Clean Air Project v. 
EPA, 752 F.3d 999, 1006 (D.C. Cir. 2014) ("An agency action may be final even if the agency's 
position is 'subject to change' in the future."); GE v. EPA, 290 F.3d 377, 380 (D,C. Cir. 2002) ("If 
the possibility (indeed, the probability) of future revision in fact could make agency action non
final as a matter of law, then it would be hard to imagine when any agency rule ... would ever 
be final as a matter of law."). 

20 Denial, at 2. 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Wash. D.C. 20037 I 301.466.4024 
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D.C. Circuit has expressed marked skepticism that there could exist a situation 

where "information which is in effect substantive law ... could not be segregated 

from other material and isolated in a form which could be disclosed." 21 

Similarly, "[a] document that does nothing more than explain an existing policy 

cannot be considered deliberative.''22 

DRD's express purpose is engaging with members of the public in order 

to avert litigation, if possible. 23 The Commission therefore strains credibility 

when it effectively asserts that DRD' s Draft SOP has never been used, referenced, 

relied upon, or otherwise influenced DRD's casework or other interactions with 

the public. If DRD has used, referenced, or otherwise relied on its Draft SOP in 

dealing with any member of the public, or in determining the rights and 

responsibilities thereof, then the Draft SOP necessarily constitutes the "working 

law" of the agency. Thus, the Commission is apparently attempting to maintain 

a body of" secret law," notwithstanding that such records have been used by the 

agency in its in dealings with the public.24 

21 Cuneo v. Schlesinger, 484 F.2d 1086, 1092 (D.C. Cir. 1973). 

21 Public Citi::en, Inc. v. OMB, 569 F.3d at 444. 

23 See http://www.ferc.gov/about/offkes/oaljdr/drd.asp (stating that ORD has two purposes: 
"1. To provide services such as mediation and facilitation in disputes involving 

entities subject to the Commission's jurisdiction including environmental 
disputes. All communications with ORD representatives are privileged and 
confidential, unless otherwise agreed. ORD staff is not involved in the 
Commission's decisional processes, does not advocate positions, or conduct 
investigations. Its goal is to resolve issues in a manner that is satisfactory to all 
parties to a dispute. 

2. To promote the use of alternative dispute resolution (ADR) both within and 
outside of the Commission through activities such as consultation, workshops, 
collaboration, training, and coaching.") 

24 Coastal States, 617 F.2d at 866. 

2200 Pennsylvania Avenue N.W. 4th Flr. E. Wash. D.C. 20037 I 301.466.4024 
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Conclusion 

As stated earlier, the purpose of FOIA is to promote disclosure of an 

agency's records in order to allow the public to decipher the agency's rationale 

behind agency decisions and to understand "what their government is up to."25 

Moreover, "[e]xemption 5 is to be construed' as narrowly as consistent with 

efficient Government operation.'"26 The same holds true for all of FOIA's 

enumerated exemptions.27 If a statute exempts a certain category of records 

from disclosure, such exemption plainly does not and cannot apply to records 

expressly excluded from that category. Likewise, even assuming for the sake 

of argument that the Draft SOP was properly within the scope of§ 552(b)(5) 

when it was created, it lost such status insofar as it was used in dealing with 

the public, or otherwise adopted as the working law of the agency. Thus, it 

was inappropriate for the Commission to withhold such documents, in whole 

or in part, from the public. Please contact the undersigned if you have any 

questions regarding the claims or assertions made in this appeal. 

Respectfully submitted, 

~Jj .. ·1 "'~.·.·. /. / .·,· .... ;; j f / i , " . /'.: ,?/ /1' 
-~;. ,z/.· )~71 
xandy, . E. yghsh 

15 Am. Civil Liberties Union v. United States Dep't of fustice, 655 F.3d 1, 12 (D.C. Cir., 2011) 
(records which "would shed light on government conduct ... fall[Jwithin FOJA's scope because 
it advances 'the citizens' right to be informed about what their government is up to."') (quoting 
Reporters Committee v. DO], 489 U.S. at 773). 

26 Petroleum Info. Corp. v. United States Dep't of Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992) 
(quoting EPA v. Mink, 410 U.S. 73, 87 (1973)). 

27 Public Citizen, Inc. u. Rubber Manufacturers Ass'n, 533 F.3d at 813 ("FOIA's exemptions are to 
be narrowly construed."). See also National Ass'n of Home Builders v. Norton, 309 F.3d 26, 32 (D.C. 

Cir. 2002) ("Although Congress enumerated nine exemptions from the disclosure requirement, 
'these limited exemptions do not obscure the basic policy that disclosure, not secrecy, is the 
dominant objective of the Act."') (quoting Department of the Air Force v. Rose, 425 U.S. 352, 361 
(1976)). 
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Enclosures: 
Exhibits 1-2 

CC: 
Charles Beamon 
Associate General Counsel, General and Administrative Law 

2200 Pennsylvania Avenue N.W. 4t" Fir. E. Wash. D.C. 20037 l 301.466.4024 
a lex a nder. engl ish@lawoffi cesof ca rolyn el efa nt. com 



First Impression I Last Resort 

2200 Pennsylvania Avenue N.W. 41
" Fir. E. Washington D.C. 20037 I 202-297-6100 

7315 Wisconsin Avenue, Suite 400, Washington D.C. 20814 
LawOfflcesofCarolynElefant.com I licensed in MD, DC, NY 

alexander.english@lawofficesofcarolynelefant.com 

January 8, 2016 

Via Email 

Mr. Leonard Tao 

Director, Chief FOIA Officer 

Federal Energy Regulatory Commission 

888 First Street, NE 

Washington, DC 20426 

Re: Freedom of Information Act Request for Records Relating to the 

Federal Energy Regulatory Commission's Dispute Resolution Division 

Mr. Tao -

This is a request for a public records pursuant to the Freedom of Information 

Act ("FOIA"), 5 U.S.C. § 552, as implemented by the United States Federal Regulatory 

Commission ("FERC" or "Commission") at 18 C.F.R. Part 388. For purposes of this 

request, the definition of "records" includes, but is not limited to, documents, letters, 
memoranda, notes, reports, e-mail messages (whether from official or personal 

accounts), policy statements, data, technical evaluations or analysis, and studies, 

whether in physical or electronic format. The definition of "records" is specifically 

limited to such documents, el al, which are already in the possession of the 

Commission, and does not imply a need to create any new studies, analyses, etc., in 

response to this request. 

Background 

The Commission has established alternative dispute resolution programs, 18 

C.F.R. §§ 385.601-385.606, in an effort to avoid litigation when possible. One of the 

main groups within FERC overseeing such programs is the Dispute Resolution 



Division ("ORD" or "Division"). On FERC's website, the Division is described as 

having two major functions: 

1. Providing services such as mediation and facilitation in disputes 

involving entities subject to the Commission's jurisdiction; and 

2. Promoting the use of ADR both within and outside of the Commission 

through activities such as consultation, workshops, collaboration, 

training, and coaching. 

The Commission's website further states that the "ORD can become 

involved in a dispute either when the Commission assigns a case to the ORD or 

when entities contact the ORD for help to initiate ADR processes." 

Request 

This request seeks records regarding the DRD's casework in the last five (5) 

years (i.e., from January, 2011, to the present) that specifically deals with both 

landowners and pipelines (of any type). In particular, this request seeks any and all 

records regarding: 

I. Any and all such cases in which ORD was or became involved during 

the relevant time period, including, but not limited to, case 

a. Names; 

b. Summaries; 

c. Dispositions; and 

d. Any agreement(s) or award(s) that resulted from the dispute 

resolution proceedings; 

2. The total number of such cases referred to ORD by the Commission, 

regardless of whether or not such referral resulted in initiation of an 
ADR process, including, but not limited to, the names, docket numbers, 

and current disposition of such cases; and 
3. Any and all persons or entities which contacted the Division to initiate 

ADR processes concerning landowners and pipelines during the 

relevant time period, including 

a. Persons or entities whose dispute resolution proceedings involving 

landowners and pipelines were ongoing at any point during the 

relevant time period; and 

b. The agreement(s) or award(s) that resulted from any such dispute 

resolution proceedings. 

2200 Pennsylvania Avenue N.W. 4th Fir. E. Wash. D.C 20037 I 202-297-6100 
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This request also seeks records regarding the DRD's operational procedures, 

including but not limited to records describing any and all standing orders, processes, 

methods, guidance, practices, manuals of procedure, or other records which govern, 

advise, instruct, or othelVlise influence DRD's casework, regardless of whether or not 

such records are formal declarations of Divisional policy. 

*** 

Please contact the undersigned if the associated search and duplication costs are 

anticipated to exceed three hundred dollars ($300.00). Please duplicate the records that 

are responsive to this request and send it to the undersigned at the above address, If 

possible, please transmit such records in electronic format. If a requested record is 

withheld based upon any asserted privilege, please identify the basis for the 

non-disclosure. 

If you have any questions regarding this request, please do not hesitate 

to contact this office so as to ensure that only the necessary documents are duplicated. 

Respectfully, 

Alexander J.E. English 

Associate Attorney 
The Law Offices of Carolyn Elefant 
2200 Pennsylvania Ave. NW 
Fourth Floor East 
Washington, DC 20037 
LawOfficesofCarolynElefant.com 
alexander.english@lawofficesofcarolynelefant.com 
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Federal Energy Regulatory Commission 
Washington, D.C. 20426 

FEB 3 ~ 2016 

ELECTRONIC AND REGULAR MAIL 
Mr. Alexander J.E. English 
Associate Attorney 
The Law Offices of Carolyn Elefant 
2200 Pennsylvania Ave, NW 
Fourth Floor East 
Washington, DC 20037 
alexander.english@lawofficesofcarolynelefant.com 

Dear Mr. English: 

Re: FOIA No. FYl6-26 

This Jetter responds to your request dated January 8, 2016, filed pursuant to the 
Freedom of Infonnation Act (FOIA). 5 U.S.C. § 552 (2012) and the Federal Energy 
Regulatory Commission's (Commission or FERC) regulations, specifically 18 C.F.R. 
§ 3 88.108 (20 l 5 ). You requested infonnation regarding the Commission's Dispute 
Resolution Division (ORD) casework in the last five years concerning landowners and 
pipelines. Specifically you seek: 

1. Any and all such cases in which DRD was or became involved during the 
relevant time period, including, but not limited to, case 

a. Names; 
b. Summaries; 
c. Dispositions; and 
d. Any agreement(s) or award(s) that resulted from the dispute resolution 

proceedings; 

2. The total number of such cases referred to ORD by the Commission, regardless 
of whether or not such referral resulted in initiation of an ADR process, 
including, but not limited to, the names, docket numbers, and current 
dispositions of such cases; and 

3. Any and all persons or entities which contacted the Division to initiate ADR 
processes concerning landowners and pipelines during the relevant time period, 
including 

a. Persons or entities whose dispute resolution proceedings involving 
landowners and pipelines were ongoing at any point during the relevant 
time period; and 
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b. The agreement(s) or award(s) that resulted from any such dispute 
resolution proceedings. 

You also seek "records regarding DRD's operational procedures." 

A search of the Commission's files identified 911 non-public records that may be 
responsive to your request. After carefully reviewing your request and the documents, I 
have determined to withhold the records pursuant to FOIA Exemptions 3 and 5.' 

Section 5 U.S.C. § 5740) of the Administrative Dispute Resolution Act of 1996, 
states that a "dispute resolution communication which is between a neutral and a party 
and which may not be disclosed under this section shall also be exempt from disclosure 
under section 552(b)(3)." Landowner complaints are handled by the DRD where neutrals 
are selected to guide parties to resolve disputes between such as landowners and energy 
companies. The 910 records pertaining to these specific matters are confidential and will 
be withheld pursuant to FOIA Exemption 3. The Commission's regulations at 18 C.F.R. 
§ 385.604 and 18 C.F.R. § 385.606 also provide protections on dispute resolution 
communications. 

One record is DRD's draft standard operating procedure and will be withheld in its 
entirety. The document contains infonnation that may be withheld from disclosure 
pursuant to FOIA Exemption 5, which protects "intra-agency memoranda or letters which 
would not be available by law to a party other than an agency in litigation with the 
agency." 5 U.S.C. § 552(b)(5). FOIA Exemption 5 encompasses the deliberative process 
privilege, and is "designed to protect the 'consultative functions' of government by 
covering inter- and intra-agency communications that are part of the deliberative process 
preceding the adoption and promulgation of an agency policy." Jowett, Inc. v. Dep 't of 
Navy, 729 F.Supp. 871, 874 (D.D.C. 1989); see NLRB v. Sears, Roebuck & Co., 421 U.S. 
1'32 (1975). The draft document does not reflect the Commission's final decision and 
release may result in confusion about the rationales for agency decisions that do not form 
part of the final agency action. None of the withheld material is appropriate for 
discretionary release. 

As provided by the FOIA and 18 C.F.R. §388. I IO(a)(l) of the Commission's 
regulations, any appeal from this determination must be filed within 45 days of the date 
of this letter. The appeal must be in writing, addressed to Max Minzner, General 
Counsel, Federal Energy Regulatory Commission, 888 First Street, NE, Washington, DC 

1 See 5 U.S.C. § 552(b)(3) (protects infonnation "specifically exempted from 
disclosure by statute"); 5 U.S.C. § 552(b)(5) (protects pre-decisional deliberative 
material). 

• I fl .~ 
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20426, and clearly marked "Freedom of Information Act Appeal." Please include a copy 
to Charles Beamon, Associate General Counsel, General and Administrative Law, at the 
same address. 

Sincerely, 

f<_~~~J 
Leonard M. Tao 
Di rec Lor 
Office of External Affairs 
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