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Washington, DC 20310-0104
Dear Mr. Morello:

I

/

The Office of Government Ethics (OGE) recently completed its
review of the ethics program administered by the Department of the
Army (Army) Standards of Conduct Office (DA SOCO) . 1 This review
was conducted pursuant to section 402 of the Ethics in Government
Act of 1978, as amended. Our objective was to determine the ethics
program's effectiveness and compliance with applicable laws and
regulations. The review was conducted during October and November
2002. The following is a summary of our findings and conclusions.
HIGHLIGHTS
OGE commends DA SOCO for its effective role within Army's
ethics program.
The staff is highly dedicated and the Chief, DA
SOCO, has demonstrated the Army's commitment to ethics by lobbying
successfully for increased resources.
Furthermore, we were
impressed with DA SOCO's ethics education and training program,
which went far beyond the basic requirements.

1

0verall, our review focused on the ethics program at the
Army's Office of the Secretary (OS), Criminal Investigation Command
(CID), and Corps of Engineers (USACE).
However, there is some
overlap in ethics program responsibilities at these organizations
among DA SOCO, the Ethics and Fiscal Law Section of the Army's
Office of General Counsel, and the ethics counselors at CID and
USACE. Therefore this report will cover only those portions of the
program that are managed by DA SOCO.
Separate reports have been
prepared for the Ethics and Fiscal Law Section of the Army's Office
of General Counsel, CID, and USACE.
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ADMINISTRATION
DA SOCO, which resides in Army's Office of the Judge Advocate
General (JAG), is managed by the Chief, DA SOCO, and has dual
responsibility for professional responsibility and standards of
conduct. At the time of our review, the standards of conduct side
of the office was managed by the Chief, Standards of Conduct
Branch, who recently left DA soco. 2
The Chief, DA SOCO has implemented a number of initiatives
aimed at increasing the efficiency and effectiveness of DA SOCO.
He is currently trying to upgrade the GS level of his supporting
attorneys to at least GS-15; currently they are GS-13s or GS-14s,
which can pose problems in that some of the ethics counselors
assigned to Army's major corrunands (MACOMs) are GS-15s, yet must
defer to the legal advice rendered by DA SOCO attorneys.

,

He is also in the process of hiring additional support staff
who will be primarily responsible for the review of the financial
disclosure reports, thereby freeing up the attorneys to administer
those aspects of the ethics program that require their legal
expertise, such as conducting training and providing counseling .

.

)

FINANCIAL DISCLOSURE SYSTEMS
The financial disclosure systems are generally in compliance
with 5 C.F.R. part 2634.
We examined all nine public financial
disclosure reports required to be filed directly with DA SOCO in
2002, excluding reports filed by Presidential appointees requiring
Senate confirmation and certain other covered employees whose
reports are filed directly with and reviewed and certified by the
Army Office of General Counsel.
We also examined public reports
required to be filed in 2002 by CID and USACE employees, that are
forwarded to DA SOCO for final review,
certification, and
retention.
These consisted of the 1 public report required to be
filed at CID, by the Corrunanding General, the 11 reports required to
be filed by military personnel at USACE headquarters, and a sample
of 29 of the 42 reports required to be filed by civilians located

2

,

The Chief, Standards of Conduct Branch position is currently
being advertised but had not yet been filled at the time of our
review.

·1
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at various USACE divisions and laboratories.
The reports were
generally filed, reviewed, and certified timely and contained no
technical or substantive deficiencies. 3
The only confidential financial disclosure report required to
be reviewed by DA SOCO in 2001, from a DA headquarters employee,
was filed late due to an administrative oversight (which appears to
have been rectified as the 2002 report was submitted on time), but
was reviewed and certified timely and contained no substantive or
technical deficiencies.
ETHICS EDUCATION AND TRAINING
DA SOCO officials manage an effective and proactive ethics
program.
In addition to conducting the requisite initial ethics
orientation and annual ethics training, DA SOCO offers a number of
other ethics-related courses and materials for a variety of Army
personnel.
Initial Ethics Orientation
New civilian Army headquarters employees for whom DA SOCO
officials serve as primary ethics counselors are provided with
initial ethics orientation materials upon entering on duty. These
materials consist of a copy of the 14 principles of ethical conduct
contained in Executive Order 12674 and a summary of the Standards
of Ethical Conduct for Employees of the Executive Branch
(Standards). The materials also provide an Internet address where
employees can view the Standards and the Department of Defense
(DOD) Joint Ethics Regulation (JER) in their entirety.
Finally,
new employees are provided with DA SOCO's office address, e-mail
address, phone number, and fax number so they may contact their
ethics counselors with any questions they may have.
Annual Ethics Briefings
To meet the 2001 annual training requirement, DA SOCO
officials provided live annual ethics briefings for all but one of
the Army headquarters public and confidential financial disclosure

3

'

0ne combined annual/termination report was filed around the
annual filing deadline, but more than 30 days after termination.
Another report appeared to have been filed almost two months late;
however, a note stated that it had initially been submitted timely,
but on an obsolete form.
It was then resubmitted on a current
form.
Also, one report was still awaiting certification pending
receipt of additional information from the filer.
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filers. 4 According to the Chief, DA soco, general officers' staffs
are often invited to attend these live annual ethics briefings so
that they too will- be aware of potential ethical ·issues that may
present themselves to the officers. 5
Additional Ethics Training
In June 2001 a DA SOCO ethics counselor provided ethics
training for all Army Staff enlisted personnel.
This training,
which was provided to over 260 soldiers in all, covered such topics
as use of Government resources, fund-raising, and gifts between
employees.

()

DA SOCO also provides departing employees post-employment
counseling upon request.
However, according to the Chief,
Standards of Conduct Branch, requests for this type of counseling
have decreased since DA SOCO moved to its current Rosslyn, VA
location from the Pentagon, where it used to receive five or six
walk-in requests a week.
When DA SOCO officials return to the
Pentagon as planned, they suspect the number of post-employment
requests will again increase. They are also attempting to attract
terminating employees to attend post-employment briefings by
sending them congratulatory letters which remind them of the
.availability of such briefings.
I

In addition, DA SOCO officials participate in conducting the
"Basics for Ethics Counselors Workshop" for new Army ethics
counselors at the JAG school in Charlottesville, VA.
As a
complement to the live training, new ethics counselors are provided
a copy of the "Ethics Counselor Deskbook."
The Deskbook is a
comprehensive · reference guide "to assist ethics counselors in
carrying out their day-to-day ethics-related duties.
To further educate ethics counselors (and JAG officials in
general), ethics-related articles are routinely published in the
Army JAG school's monthly publication, "The Army Lawyer."
For
example, the August edition contained an article regarding the
potential misuse by general officers of their aides (e.g, assigning
aides "unofficial" duties).
/
4

0ne public filer completed the DOD-developed computer-based
training. We reminded DA SOCO officials that public filers who are
provided verbal training via computerized methods must be availed
of a qualified instructor during and immediately following the
training to answer any questions (unless an exception has been
granted pursuant to 5 C.F.R. § 2638.704 (e)).
5DA

SOCO is also considering inviting all general officers'
spouses to participate in ethics training sessions.

Mr. Steven J. Morello
Page 5
Training Initiatives
A number of new training initiatives are also being
implemented.
This year the Chief, DA SOCO and the Chief, SOCO
Branch began traveling to the MACOMs throughout the world. During
these visits, the Chief, DA SOCO meets with the MACOM commanding
generals personally to impress upon them their responsibility for
the ethics program within their command and to encourage their
personal support and involvement in the program.
Meanwhile, the
Chief, DA SOCO Branch reviews the MACOM ethics program, examining
a sample of financial disclosure reports and a sample of the
ethics-related advice provided.
The two also conduct training
sessions: one for all attorneys, and one just for ethics
counselors.
In addition, they meet with IG officials as well as
officials in procurement, protocol, public affairs, and information
management off ices to discuss their roles in the ethics program.
Three-day ethics sessions, similar to those provided new
ethics counselors at the Army JAG school, were conducted this year
for ethics counselors assigned to Army posts in Germany and Italy.
These sessions will soon be expanded to posts in the Far East and
hopefully to regional locations in the United States.
Finally, DA SOCO is working to develop their own Web site
which will contain, among other things, an interactive training
module.
This site is being developed to further assist ethics
counselors in the field in carrying out their ethics duties.
COUNSELING AND ADVICE
We provided the OGE Desk Officer to whom Army is assigned a
sample of ethics-related advice and counseling rendered by DA SOCO
officials from 2000 to the present.
In addition to responses to
Army employees' requests for advice, the sample also included
various
policy-type
memorandums
and
"information
papers"
summarizing. certain ethics-related processes and requirements.
Based on her examination of these written determinations, she
concluded that all complied with applicable ethics laws and
regulations.
TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES

(

)

We examined four travel payments accepted by Army headquarters
employees on behalf of the Army under 31 U.S.C. § 1353 and the
implementing General
Services Administration
regulation at
41 C.F.R. part 304-1.
The four payments represented all such
payments accepted from October l, 2001 through March 31, 2002 for
which DA SOCO was required to conduct the conflict of interest
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analysis in accordance with 41 U.S.C. § 304-1.5.
All of the
payments were approved and included in Army's semiannual report to
OGE of payments of more than $250 per event for the period, in
accordance with the statute and regulation.
Nevertheless, DA SOCO officials admitted that past and current
staffing levels at DA SOCO, combined with high turnover in the
field, have hindered the development of an effective system for
semiannual reporting of payments of more than $250 to OGE. Within
each MACOM there are points of contact (POC) who are to compile
reports of such payments and forward them to DA SOCO for reporting
to OGE.
However, the POCs change on a periodic basis making it
difficult to ensure that they are aware of this responsibility.

)

To better ensure that such payments are appropriately accepted
and reported under 31 U.S.C. § 1353 and the GSA regulation, the
procedures for accepting and reporting such payments are included
in the "Basics for Ethics Courtselors Workshop." Additionally, a
discussion of the procedures was included as part of the Army's
2002 annual ethics training.
DA SOCO also plans to include the
procedures on its Web site which is currently under development.
Finally, the annual Staff Judge Advocate/Deputy Staff Judge
Advocate courses will include a block of instruction on the proper
acceptance and reporting of travel payments, as will the Worldwide
Continuing Legal Education courses held each October.
RELATIONSHIP WITH THE IG
According to the Chief, DA SOCO, his office (and the JAG
office as a whole) maintains an ongoing relationship with the Army
IG' s office. JAG attorneys are assigned to assist IG investigators
during their investigations, including advising them on cases
regarding employee misconduct and conflicts of interest. The Chief
also makes a point of meeting with local IG officials when he
visits MACOMs and discussing with them their relationship with
local ethics counselors.
CONCLUSIONS
Based on our review, we conclude that DA SOCO effectively
carries out its responsibilities for Army's ethics program.
We
were particularly impressed with not only the extant ethics
training being provided, but also with the training initiatives
currently underway to further ensure that Army leaders, ethics
counselors, and Army personnel as a whole, are aware of the ethics
rules and appreciate their importance. We also commend the Chief,
DA SOCO for taking aggressive steps to provide DA SOCO with
sufficient staff at a level capable of carrying out their duties
and ensuring that resources are utilized in the most efficient
manner possible.
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In closing, I would like to thank you and your staff for your
efforts on behalf of the ethics program. A brief follow-up review
is typically scheduled within six months from the date of this
report. However, as this report contains no formal recommendations
to improve the program, no such follow-up will be necessary.
A
copy of this report is being forwarded to Army's Inspector General
via transmittal letter.
Please contact Dale Christopher at 202208-8000, extension 1130, if we may be of further assistance.
Sincerely,

Programs
Report Number 03- 001
cc: Colonel Garth K. Chandler
Chief, Army Standards of Conduct Office
Office of the Judge Advocate General
\
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104 Army Pentagon
Washington, DC 20310-0104
Dear Mr. Morello:

I

/

The Office of Government Ethics (OGE) recently completed its
review of the ethics program administered by the Department of the
Army (Army) Standards of Conduct Office (DA SOCO) . 1 This review
was conducted pursuant to section 402 of the Ethics in Government
Act of 1978, as amended. Our objective was to determine the ethics
program's effectiveness and compliance with applicable laws and
regulations. The review was conducted during October and November
2002. The following is a summary of our findings and conclusions.
HIGHLIGHTS
OGE commends DA SOCO for its effective role within Army's
ethics program.
The staff is highly dedicated and the Chief, DA
SOCO, has demonstrated the Army's commitment to ethics by lobbying
successfully for increased resources.
Furthermore, we were
impressed with DA SOCO's ethics education and training program,
which went far beyond the basic requirements.

1

0verall, our review focused on the ethics program at the
Army's Office of the Secretary (OS), Criminal Investigation Command
(CID), and Corps of Engineers (USACE).
However, there is some
overlap in ethics program responsibilities at these organizations
among DA SOCO, the Ethics and Fiscal Law Section of the Army's
Office of General Counsel, and the ethics counselors at CID and
USACE. Therefore this report will cover only those portions of the
program that are managed by DA SOCO.
Separate reports have been
prepared for the Ethics and Fiscal Law Section of the Army's Office
of General Counsel, CID, and USACE.
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ADMINISTRATION
DA SOCO, which resides in Army's Office of the Judge Advocate
General (JAG), is managed by the Chief, DA SOCO, and has dual
responsibility for professional responsibility and standards of
conduct. At the time of our review, the standards of conduct side
of the office was managed by the Chief, Standards of Conduct
Branch, who recently left DA soco. 2
The Chief, DA SOCO has implemented a number of initiatives
aimed at increasing the efficiency and effectiveness of DA SOCO.
He is currently trying to upgrade the GS level of his supporting
attorneys to at least GS-15; currently they are GS-13s or GS-14s,
which can pose problems in that some of the ethics counselors
assigned to Army's major corrunands (MACOMs) are GS-15s, yet must
defer to the legal advice rendered by DA SOCO attorneys.

,

He is also in the process of hiring additional support staff
who will be primarily responsible for the review of the financial
disclosure reports, thereby freeing up the attorneys to administer
those aspects of the ethics program that require their legal
expertise, such as conducting training and providing counseling .

.

)

FINANCIAL DISCLOSURE SYSTEMS
The financial disclosure systems are generally in compliance
with 5 C.F.R. part 2634.
We examined all nine public financial
disclosure reports required to be filed directly with DA SOCO in
2002, excluding reports filed by Presidential appointees requiring
Senate confirmation and certain other covered employees whose
reports are filed directly with and reviewed and certified by the
Army Office of General Counsel.
We also examined public reports
required to be filed in 2002 by CID and USACE employees, that are
forwarded to DA SOCO for final review,
certification, and
retention.
These consisted of the 1 public report required to be
filed at CID, by the Corrunanding General, the 11 reports required to
be filed by military personnel at USACE headquarters, and a sample
of 29 of the 42 reports required to be filed by civilians located

2

,

The Chief, Standards of Conduct Branch position is currently
being advertised but had not yet been filled at the time of our
review.

·1
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at various USACE divisions and laboratories.
The reports were
generally filed, reviewed, and certified timely and contained no
technical or substantive deficiencies. 3
The only confidential financial disclosure report required to
be reviewed by DA SOCO in 2001, from a DA headquarters employee,
was filed late due to an administrative oversight (which appears to
have been rectified as the 2002 report was submitted on time), but
was reviewed and certified timely and contained no substantive or
technical deficiencies.
ETHICS EDUCATION AND TRAINING
DA SOCO officials manage an effective and proactive ethics
program.
In addition to conducting the requisite initial ethics
orientation and annual ethics training, DA SOCO offers a number of
other ethics-related courses and materials for a variety of Army
personnel.
Initial Ethics Orientation
New civilian Army headquarters employees for whom DA SOCO
officials serve as primary ethics counselors are provided with
initial ethics orientation materials upon entering on duty. These
materials consist of a copy of the 14 principles of ethical conduct
contained in Executive Order 12674 and a summary of the Standards
of Ethical Conduct for Employees of the Executive Branch
(Standards). The materials also provide an Internet address where
employees can view the Standards and the Department of Defense
(DOD) Joint Ethics Regulation (JER) in their entirety.
Finally,
new employees are provided with DA SOCO's office address, e-mail
address, phone number, and fax number so they may contact their
ethics counselors with any questions they may have.
Annual Ethics Briefings
To meet the 2001 annual training requirement, DA SOCO
officials provided live annual ethics briefings for all but one of
the Army headquarters public and confidential financial disclosure

3

'

0ne combined annual/termination report was filed around the
annual filing deadline, but more than 30 days after termination.
Another report appeared to have been filed almost two months late;
however, a note stated that it had initially been submitted timely,
but on an obsolete form.
It was then resubmitted on a current
form.
Also, one report was still awaiting certification pending
receipt of additional information from the filer.
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filers. 4 According to the Chief, DA soco, general officers' staffs
are often invited to attend these live annual ethics briefings so
that they too will- be aware of potential ethical ·issues that may
present themselves to the officers. 5
Additional Ethics Training
In June 2001 a DA SOCO ethics counselor provided ethics
training for all Army Staff enlisted personnel.
This training,
which was provided to over 260 soldiers in all, covered such topics
as use of Government resources, fund-raising, and gifts between
employees.

()

DA SOCO also provides departing employees post-employment
counseling upon request.
However, according to the Chief,
Standards of Conduct Branch, requests for this type of counseling
have decreased since DA SOCO moved to its current Rosslyn, VA
location from the Pentagon, where it used to receive five or six
walk-in requests a week.
When DA SOCO officials return to the
Pentagon as planned, they suspect the number of post-employment
requests will again increase. They are also attempting to attract
terminating employees to attend post-employment briefings by
sending them congratulatory letters which remind them of the
.availability of such briefings.
I

In addition, DA SOCO officials participate in conducting the
"Basics for Ethics Counselors Workshop" for new Army ethics
counselors at the JAG school in Charlottesville, VA.
As a
complement to the live training, new ethics counselors are provided
a copy of the "Ethics Counselor Deskbook."
The Deskbook is a
comprehensive · reference guide "to assist ethics counselors in
carrying out their day-to-day ethics-related duties.
To further educate ethics counselors (and JAG officials in
general), ethics-related articles are routinely published in the
Army JAG school's monthly publication, "The Army Lawyer."
For
example, the August edition contained an article regarding the
potential misuse by general officers of their aides (e.g, assigning
aides "unofficial" duties).
/
4

0ne public filer completed the DOD-developed computer-based
training. We reminded DA SOCO officials that public filers who are
provided verbal training via computerized methods must be availed
of a qualified instructor during and immediately following the
training to answer any questions (unless an exception has been
granted pursuant to 5 C.F.R. § 2638.704 (e)).
5DA

SOCO is also considering inviting all general officers'
spouses to participate in ethics training sessions.
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Training Initiatives
A number of new training initiatives are also being
implemented.
This year the Chief, DA SOCO and the Chief, SOCO
Branch began traveling to the MACOMs throughout the world. During
these visits, the Chief, DA SOCO meets with the MACOM commanding
generals personally to impress upon them their responsibility for
the ethics program within their command and to encourage their
personal support and involvement in the program.
Meanwhile, the
Chief, DA SOCO Branch reviews the MACOM ethics program, examining
a sample of financial disclosure reports and a sample of the
ethics-related advice provided.
The two also conduct training
sessions: one for all attorneys, and one just for ethics
counselors.
In addition, they meet with IG officials as well as
officials in procurement, protocol, public affairs, and information
management off ices to discuss their roles in the ethics program.
Three-day ethics sessions, similar to those provided new
ethics counselors at the Army JAG school, were conducted this year
for ethics counselors assigned to Army posts in Germany and Italy.
These sessions will soon be expanded to posts in the Far East and
hopefully to regional locations in the United States.
Finally, DA SOCO is working to develop their own Web site
which will contain, among other things, an interactive training
module.
This site is being developed to further assist ethics
counselors in the field in carrying out their ethics duties.
COUNSELING AND ADVICE
We provided the OGE Desk Officer to whom Army is assigned a
sample of ethics-related advice and counseling rendered by DA SOCO
officials from 2000 to the present.
In addition to responses to
Army employees' requests for advice, the sample also included
various
policy-type
memorandums
and
"information
papers"
summarizing. certain ethics-related processes and requirements.
Based on her examination of these written determinations, she
concluded that all complied with applicable ethics laws and
regulations.
TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES

(

)

We examined four travel payments accepted by Army headquarters
employees on behalf of the Army under 31 U.S.C. § 1353 and the
implementing General
Services Administration
regulation at
41 C.F.R. part 304-1.
The four payments represented all such
payments accepted from October l, 2001 through March 31, 2002 for
which DA SOCO was required to conduct the conflict of interest
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analysis in accordance with 41 U.S.C. § 304-1.5.
All of the
payments were approved and included in Army's semiannual report to
OGE of payments of more than $250 per event for the period, in
accordance with the statute and regulation.
Nevertheless, DA SOCO officials admitted that past and current
staffing levels at DA SOCO, combined with high turnover in the
field, have hindered the development of an effective system for
semiannual reporting of payments of more than $250 to OGE. Within
each MACOM there are points of contact (POC) who are to compile
reports of such payments and forward them to DA SOCO for reporting
to OGE.
However, the POCs change on a periodic basis making it
difficult to ensure that they are aware of this responsibility.

)

To better ensure that such payments are appropriately accepted
and reported under 31 U.S.C. § 1353 and the GSA regulation, the
procedures for accepting and reporting such payments are included
in the "Basics for Ethics Courtselors Workshop." Additionally, a
discussion of the procedures was included as part of the Army's
2002 annual ethics training.
DA SOCO also plans to include the
procedures on its Web site which is currently under development.
Finally, the annual Staff Judge Advocate/Deputy Staff Judge
Advocate courses will include a block of instruction on the proper
acceptance and reporting of travel payments, as will the Worldwide
Continuing Legal Education courses held each October.
RELATIONSHIP WITH THE IG
According to the Chief, DA SOCO, his office (and the JAG
office as a whole) maintains an ongoing relationship with the Army
IG' s office. JAG attorneys are assigned to assist IG investigators
during their investigations, including advising them on cases
regarding employee misconduct and conflicts of interest. The Chief
also makes a point of meeting with local IG officials when he
visits MACOMs and discussing with them their relationship with
local ethics counselors.
CONCLUSIONS
Based on our review, we conclude that DA SOCO effectively
carries out its responsibilities for Army's ethics program.
We
were particularly impressed with not only the extant ethics
training being provided, but also with the training initiatives
currently underway to further ensure that Army leaders, ethics
counselors, and Army personnel as a whole, are aware of the ethics
rules and appreciate their importance. We also commend the Chief,
DA SOCO for taking aggressive steps to provide DA SOCO with
sufficient staff at a level capable of carrying out their duties
and ensuring that resources are utilized in the most efficient
manner possible.
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In closing, I would like to thank you and your staff for your
efforts on behalf of the ethics program. A brief follow-up review
is typically scheduled within six months from the date of this
report. However, as this report contains no formal recommendations
to improve the program, no such follow-up will be necessary.
A
copy of this report is being forwarded to Army's Inspector General
via transmittal letter.
Please contact Dale Christopher at 202208-8000, extension 1130, if we may be of further assistance.
Sincerely,

Programs
Report Number 03- 001
cc: Colonel Garth K. Chandler
Chief, Army Standards of Conduct Office
Office of the Judge Advocate General
\
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January 13, 2003

Steven J Morello
General Counsel and
Designated Agency Ethics Official
Department of the Army
104 Army Pentagon
Washington, DC 20310-0104
Dear Mr. Morello:
The Office of Government Ethics (OGE) recently completed its
review of the ethics program administered by the Department of the
Army's (Army) Office of the General Counsel (OGC), Ethics and
Fiscal Law Section. 1 This review was conducted pursuant to section
402 of the Ethics in Government Act of 1978, as amended
Our
obJective was to determine the ethics program's effectiveness and
compliance with applicable laws and regulations.
The review was
conducted during October and November 2002.
The following is a
summary of our findings and conclusions
HIGHLIGHTS
OGE commends the ethics counselors at OGC's Ethics and Fiscal
Law Section for their commitment to preventing violations of ethics
laws and regulations.
They succeed in this endeavor largely by
providing extensive ethics training which exceeds the regulatory
requirements. We were also impressed with their thorough review of
financial disclosure reports and dispensation of well-reasoned
advice.

1

0verall, our review focused on the ethics program at the
Army's Office of the Secretary (OS), Criminal Investigation Command
(CID), and Corps of Engineers (USACE)
However, there is some
overlap in ethics program responsibilities at these organizations
among the Ethics and Fiscal Law Section, the Army Standards of
Conduct Office (DA SOCO), and the ethics counselors at CID and
USACE
Therefore, this report will cover only those portions of
the program that are managed by the Ethics and Fiscal Law Section
Separate reports have been prepared for DA SOCO, CID, and USACE .
...._
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ADMINISTRATION
OGC's Ethics and Fiscal Law Section is managed by the Deputy
General Counsel (Ethics and Fiscal) , who is assisted by three
ethics counselors
In addition to overseeing the Army's overall
ethics program, the Ethics and Fiscal Law Section is specifically
responsible for collecting, reviewing, and certifying the public
and confidential financial disclosure reports filed by OGC
personnel, all Army Presidential appointees requiring Senate
confirmation (PAS), and certain high-level OS employees
The
Ethics and Fiscal Law Section is also responsible for providing
ethics training and counseling for employees from whom it collects
financial disclosure reports
I

FINANCIAL DISCLOSURE SYSTEMS
The financial disclosure systems generally complied with
5 C.F R. part 2634
All 17 non-PAS public financial disclosure
reports
(12
annual,
4
new
entrant,
and
1
combined
annual/termination) required to be filed with the Ethics and Fiscal
Law Section in 2002 were filed, reviewed, and certified timely and
contained no substantive and very few technical deficiencies
Moreover, review notes and follow-up correspondence indicated a
thorough review process. All five PAS public reports (four annual
and one termination) required to be filed in 2002 were filed and
reviewed timely and the four annual reports were forwarded to OGE
timely
The termination report was forwarded to OGE late 2
All six of the annual confidential financial disclosure
reports required to be filed with the Ethics and Fiscal Law Section
in 2001 were filed timely
However, the two new entrant reports
filed in 2001 were filed late.
Ethics counselors explained that
the two late filers came on board during a time of considerable
employee turnover in OGC and were therefore simply overlooked
The
counselors were confident that this oversight would not occur in
the future. All eight reports were reviewed and certified timely
and contained no substantive and very few technical deficiencies
ETHICS EDUCATION AND TRAINING
The Ethics and Fiscal Law Section provides initial ethics
orientations and annual ethics training for all covered OGC
employees, all PAS employees, and certain high-level OS employees.

2A

copy of the termination report was received
approximately six months after being reviewed at Army.

at
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This training complied with, and in some instances exceeded, the
requirements at 5 C.F R
§§ 2638.703,
2638.704, and 2638.705.
Initial Ethics Orientation
Ethics and Fiscal Law Section officials provide live in-person
initial ethics orientations for all employees for whom they serve
as primary ethics counselors.
In addition to providing new
employees with an orientation when they enter on duty, Ethics and
Fiscal Law Section officials routinely provide an ethics briefing
during general Army orientation sessions held for new employees,
such as the Anny's SES Orientation Course.
Annual Ethics Briefings
In 2001, Ethics and Fiscal Law Section officials provided live
ethics briefings for all public financial disclosure filers. Staff
members are invited to attend these briefings so that they too will
be aware of potential ethical issues that may present themselves to
the senior officials. In addition to receiving the live briefing,
all attendees are provided a copy of the "Ethics Handbook for Army
Leaders." This handbook, developed by the Ethics and Fiscal Law
Section, is a comprehensive summary of the ethics rules applicable
to them as senior members of the Army.
Also in 2001, all confidential filers completed one of the
online training modules developed by the Department of Defense's
Standards of Conduct Office.
After finishing the training,
confidential filers were required to certify in writing their
completion of the module
To meet the 2002 annual ethics training
requirement, all confidential filers will receive live in-person
ethics briefings from DA SOCO
COUNSELING AND ADVICE
We provided the OGE Desk Officer to whom Army is assigned a
sample of ethics-related advice and counseling rendered by Ethics
and Fiscal Law Section officials from 2000 to the present.
In
addition to responses to Army employees' requests for advice, the
sample
also
included various
policy-type
memorandums
and
"information papers" summarizing certain ethics-related processes
and requirements
Based on her examination, the Desk Officer
concluded that the advice provided complied with applicable ethics
laws and regulations.
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
According to the Deputy General Counsel (Ethics and Fiscal),
employees for whom Ethics and Fiscal Law Section officials serve as
primary ethics counselors seldom accept travel payments from non-

•
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Federal sources under the authority of 31 U.S c § 1353 and the
implementing General
Services Administration regulation
at
41 C F .R. part 304-1. He expressed his conviction that considering
the Army's substantial budget, employee attendance at events that
would benefit the Army should be paid for by the Army.
CONCLUSIONS
The Ethics and Fiscal Law Section staff administer an
effective ethics program.
We commend their dedicated and
conscientious approach to ensuring that program requirements are
fulfilled, and sometimes exceeded. We were particularly impressed
with their efforts in providing ethics training, especially the
practice of inviting the respective staffs of senior Army officials
to attend the annual ethics briefings.
We consider this an
excellent way to further shield senior officials from ethical
misst'eps and intend to recommend the practice to other ethics
officials during the course of our ethics program reviews.
In closing, I would like to thank you and your staff for your
efforts on behalf of the ethics program. A brief follow-up review
is typically scheduled within six months from the date of this
report. However, as this report contains no formal recommendations
to improve the program, no s~ch follow-up will be necessary.
A
copy of this report is being forwarded to Army's Inspector Gene~al
via transmittal letter
Please contact Dale Christopher at 202208-8000, extension 1130, if we may be of further assistance.
Sincerely,

Deputy Director
Off ice of Agency Programs
Report Number 03- 002
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Steven J. Morello
General Counsel and
Designated Agency Ethics Official
Department of the Army
104 Army Pentagon
Washington, DC 20310-0104
Dear Mr

Morello:

The Office of Government Ethics (OGE) recently completed its
review of the ethics program at the Department of the Army (Army)
Criminal Investigation Command (CID).
This review was conducted
pursuant to section 402 of the Ethics in Government Act of 1978, as
amended (Ethics Act).
Our obJective was to determine the ethics
program's effectiveness and compliance with applicable laws and
regulations. The review was conducted during October and November
2002. The following is a surranary of our findings and conclusions.
HIGHLIGHTS
CID has a generally strong ethics program.
Ethics officials
are committed to the difficult job of serving CID employees located
throughout the world
OGE commends the Deputy Ethics Counselor
(DEC) for her efforts to educate non-covered personnel on the
ethics rules and provide tailored training for others.
ADMINISTRATION
CID' s ethics program is administered by its Staff Judge
Advocate, who serves as the DEC
At CID headquarters, the DEC is
assisted in the review of financial disclosure reports, the
provision of training, and the dissemination of advice by one
attorney-advisor. The DEC also maintains almost daily contact with
CID' s geographically-dispersed Group Legal Advisors and Group Judge
Advocates, who serve as ethics counselors for their respective
areas of operation. 1

1

The Army Crime Records Center and the Army Criminal
Investigation Laboratory do not have their own ethics counselors,
but utilize those at headquarters instead
Group Legal Advisors
are civilians, while Group Judge Advocates are military personnel
For ease of reference, the term Group ethics counselors will be
used throughout this report to ref er to both Group Legal Advisors
and Group Judge Advocates
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FINANCIAL DISCLOSURE SYSTEMS
CID manages effective public and confidential financial
disclosure systems, which generally comply with 5 C F.R. part 2634.
We examined the one CID public report filed in 2002 (by the
Conunanding General), which is forwarded to the Army's Standards of
Conduct Office (DA SOCO) for review and certification
This report
was filed, reviewed, and certified timely and the review by DA SOCO
appeared to be thorough, as we identified no technical or
substantive deficiencies in our examination of the report.
We also examined a sample of the 149 CID confidential reports
required to be filed in 2001. 2
These consisted of all 25 reports
filed at headquarters and 26 of the reports filed with the Group
ethics counselors. The confidential reports were generally filed,
reviewed, and certified in a timely manner 3
Additionally, the
review of the reports appears to have been thorough as we
identified few technical and no substantive deficiencies.
Notwithstanding the apparent quality of the review of the
reports, two of the six new entrant reports examined were reviewed
over six months late
The attorney-advisor surmised that the
delay in the review of the new entrant reports may be due to the
filers' distant assignments as part of the 101st Major Procurement
Fraud Unit.
These reports are initially filed during the hiring
process, which is conducted by the headquarters Civilian Personnel
Office.
If the filer is hired, the report is sent to the new
employee's supervisor in the field who reviews the report and then
forwards it to the 101•t Group ethics counselor, who is located at
701 st Group headquarters
ETHICS EDUCATION AND TRAINING
The initial ethics orientation meets the requirements in
subpart G of 5 C F.R part 2638, while annual ethics training did
not meet the requirements. In addition, CID provides education and
training not required by subpart G.
2Recently,

CID significantly decreased the number of positions
requiring the filing of a confidential report, the requirement has
been eliminated for most investigative positions, with the
exception of those in the Procurement Fraud Unit.
3

Accuracy in making this determination was difficult due to
the failure of ethics counselors to record the date reports were
received, as required by 5 C F R § 2634. 605 (a) . Therefore we used
the dates on which filers signed their reports to determine filing
timeliness
We reminded headquarters ethics counselors of the
requirement to record the dates on which reports are received from
filers
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According to the DEC, initial ethics orientation is provided
to all new employees by their respective Group ethics counselors.
The attorney-advisor provides the training materials, including The
Employees' Guide to Standards of Conduct (developed by the
Department of Defense (DOD) Standards of Conduct Office) , as well
as handouts on the DOD supplemental standards of conduct and topics
such as use of Government equipment.
Based on discussions with headquarters ethics counselors and
an examination of supporting documentation, annual ethics training
was provided to CID's 1 public filer and approximately 150
confidential filers in 2001
The DEC provided the training to the
public filer (the Commanding General), while confidential filers
were provided training by their respective Group ethics counselors.
Finally, CID provides education and ~raining in addition to
initial ethics orientation and annual ethics training.
The DEC
occasionally publishes ethics-related articles in CID's Command
Newsletter.
Moreover, a section of the annual Special Agent in
Charge Conference is dedicated to ethics. For example, at the 2001
conference, officials discussed gifts from outside sources and
financial interests in business organizations under investigation
Attendees were given the Employees' Guide to Standards of Conduct
as a reference.
COUNSELING AND ADVICE
We provided the OGE Desk Officer to whom Army is assigned a
sample of ethics-related advice and counseling rendered by CID
headquarters ethics officials from 2000 to the present. Based on
her examination of this written advice, she concluded that all
advice complied with applicable ethics laws and regulations.
TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES
According to the attorney-advisor, employees wishing to accept
payments under 31 U.S.C
§
1353 must consult with an ethics
counselor
After receiving his or her approval, employees present
the appropriate information to their supervisor, who either
approves or denies the travel
The attorney-advisor at
headquarters is responsible for compiling a report semiannually of
all 31 U S.C. § 1353 gift acceptances of more than $250 per event
for submission to DA soco
CID reported no acceptances from April 2000 through September
2001, and only one acceptance from October through March 2001
This was for an employee at headquarters and the DEC attested that
the employee had consulted with her prior to receiving approval
from the Commanding General

Mr. Steven J. Morello
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CONCLUSIONS
CID's ethics program is in compliance with applicable laws and
regulations.
We corrunend the headquarters ethics staff and Group
ethics counselors for administering an ethics program for numerous
personnel located throughout the world.
We recognize the
challenges inherent in managing a program for such a geographically
dispersed population and laud CID's ethics officials for their
proactive and cooperative efforts
In closing, I wish to thank the headquarters ethics staff for
their cooperation during the course of our review
A copy of this
report is being forwarded to Army's Inspector General via
transmittal letter.
Please contact Dale Christopher at 202-2088000, extension 1130, if we can be of further assistance.
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Steven J Morello
General Counsel and
Designated Agency Ethics Official
Department of the Army
104 Army Pentagon
Washington, DC 20310-0104
Dear Mr. Morello:
The Office of Government Ethics {OGE) recently completed its
review of the ethics program at the United States Army Corps of
Engineers (USACE).
This review was conducted pursuant to section
402 of the Ethics in Government Act of 1978, as amended
Our
obJective was to determine the ethics program's effectiveness and
compliance with applicable laws and regulations.
The review was
conducted during October and November 2002.
The following is a
summary of our findings, conclusions, and recommendation.
HIGHLIGHTS
OGE commends USACE for its commitment to maintaining the
integrity of its employees, as demonstrated by the effectiveness of
its training.
Because of concerns about the accuracy and
completeness of the advice and counseling being provided, USACE has
begun clearing its advice and counseling with the Department of the
Army (Army) Office of General Counsel prior to issuance. The ethics
program will improve even more with additional attention to advisory
committees
ADMINISTRATION
USACE's ethics program is decentralized
USACE headquarters'
(HQ USACE) ethics counselor, in addition to managing the ethics
program for headquarters employees, oversees the aspects of the
ethics program administered by other ethics counselors at each of
USACE's 8 divisions, 41 districts, and 8 research and development
laboratories (hereafter referred to as USACE components} .
This
oversight includes obtaining information for the various reports
required by OGE, ensuring that ethics counselors receive proper
training, and disseminating ethics-related policies and directives.
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FINANCIAL DISCLOSURE

~YSTEMS

In 2002, 11 military and 42 civilian USACE employees were
required to file public financial disclosure reports. We examined
all 11 of the reports filed by military personnel and a sample of
29 of the 42 reports filed by civilians, these consisted of all the
reports filed by HQ USACE civilian employees and a sample of those
filed by civilian employees located within USACE components
The
reports were generally filed, reviewed, and certified in a timely
manner. 1
Moreover, ethics counselors at USACE and the Army
Standards of Conduct Office (DA SOCO), where reports are forwarded
for final review, certification, and retention, appear to have
conducted a thorough review of the reports, as evidenced by the few
technical deficiencies and no substantive deficiencies contained
therein.
We also examined 56 of the 113 confidential reports required
from and filed by regular HQ USACE employees in 2001 2 Of these,
four were new entrants and the remainder were annual reports, all
of which were filed using the OGE Form 450. 3
While all annual
reports we examined were filed, reviewed, and certified timely, two
new entrant reports were filed late, and the filing timeliness for
another could not be determined due to a failure to record the
filer's date of appointment to the covered position. 4 The HQ USACE •
ethics counselor stated he was aware of the new entrant filing 1
timeliness issue, but was confident that the current system by which
1

0ne combined annual and termination report was filed around
the annual filing deadline, but more than thirty days after
termination; the late fee was waived.
Another report was filed
almost two months late; however a note stated that it had initially
been submitted timely, but on an obsolete form.
Therefore, it was
resubmitted on a current form.
2

Within the last year USACE ethics counselors have made a
concerted effort to reduce the number of confidential filers.
The
HQ USACE ethics counselor stated that they had succeeded in reducing
the number of filers USACE-wide from over 10,000 to approximately
7,000 in 2002. At HQ USACE the number of filers has declined almost
as dramatically; from 113 to only 83
3

The HQ USACE ethics counselor explained that while he does not
prohibit the use of the OGE Optional Form 450-A, he does not
encourage it, and consequently, does not attach an electronic copy
of the optional form to the notification e-mail he issues.
4

In addition, the ethics counselors failed to record the date
on which they received each report
Therefore, we relied on the
dates filers signed their reports to determine filing timeliness.
We reminded the HQ USACE ethics counselor of the requirement to
record the dates on which he or component ethics counselors receive
reports.
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he receives semimonthly reports of new employee~ from the Office of
Human Resources will remedy the problem
The review of the reports
appeared to be thorough as we found only minor technical and no
substantive deficiencies in reports we examined.
USACE has three Federal advisory committees. These committees
consist of·
the Mississippi River Conunission with seven current
members; The U.S. Army Coastal Engineering Research Board with seven
current members, and The Chief of Engineers Environmental Advisory
Board with nine current members. We examined all available reports
reqinred from special Government employee committee members in 2001,
the majority of which were appropriately filed, reviewed, and
certified. However, two incumbent members have not filed financial
disclosure reports since filing their new entrant SF 278s upon
nomination several years ago 5
EDUCATION AND TRAINING PROGRAM
HQ USACE provides initial ethics orientations and annual ethics
training for all covered HQ USACE employees and encourages noncovered personnel to complete training as well.
This training
complied with the requirements in subpart G of 5 C.F R part 2638
The number of USACE employees has been declining in recent
years, so ethics counselors rarely need to conduct initial ethics
orientations
Despite the virtual hiring freeze at USACE, the HQ
USACE ethics counselor did provide an initial ethics orientation in
2002 for approximately 40 new attorneys hired under an honors
program.
The HQ USACE ethics counselor personally provided verbal annual
ethics briefings for all public filers at headquarters in 2001. At
the USACE components, ethics counselors also conducted verbal
training for all public filers, basing it on training materials
developed by the Department of Defense Standards of Conduct Office
(DOD SOCO)
Likewise, all confidential filers received their 2001 annual
ethics briefings.
The HQ USACE ethics counselor sent an e-mail
notification to all headquarters employees reminding them of the
annual training requirement and directing them to DOD SOCO's Web
site, where they could access and complete online interactive ethics

5

We were advised by the HQ USACE ethics counselor that several
years ago advisory committee members switched from filing SF 278s to
filing OGE Form 450s
The need for these two members to file a
financial disclosure form was apparently overlooked in the transition
process and not discovered until our review.

•
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training 6 A feature of USACE's e-mail system allowed bhe HQ USACE
ethics counselor to determine whether recipients actually opened the
message 7
In 2001,
provided live
Members of the
the U. S
Army
written ethics

members of the Mississippi River Commission were
ethics training by a divisional ethics counselor.
Chief of Engineers Environmental Advisory Board and
Coastal Engineering Research Board were provided
training materials.

ADVICE AND COUNSELING SERVICES
Al though advice and counseling services have been developed and
conducted in accordance with 5 C.F.R § 2638.203(b) (7) and (8), we
were concerned about the accuracy and completeness of the advice and
counseling, particularly with respect to advice provided on seeking
and post employment.
As a result, the documents were provided to
the Army's Deputy General Counsel (Ethics and Fiscal) for review and
analysis.
Based on his examination, the Deputy General Counsel
(Ethics and Fis'cal) decided that, effective immediately, any
advisory memoranda prepared by the HQ USACE ethics counselor would
be cleared through his office prior to issuance to ensure the
accuracy and completeness of the guidance provided.
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
USACE accepts payments of travel and related expenses from nonFederal sources in accordance with 31 U S.C. § 1353 and 41 C F.R.
part 304-1
However, this authority is rarely utilized at
headquarters, but more frequently used on behalf of scientists at
the eight USACE laboratories
No payments were accepted from
April 2001 through March 2002.
COORDINATION WITH INVESTIGATIVE ORGANIZATIONS
Based on our discussions with the HQ USACE ethics counselor and
an examination of relevant documents, USACE appears to comply with
the requirements of 5 C F.R. §§ 2638 203 (b) (11) and (12) and
2638 603
Allegations
of
ethical wrongdoing
are
usually
investigated first by an internal investigating officer
These
investigating officers are supported by counsel and follow the
procedures
for
conducting investigations
contained in Army
6

Although training is only required for financial disclosure
report filers, the HQ USACE ethics counselor urges all headquarters
personnel to take the training.
7

In 2002, the HQ USACE ethics counselor required all covered
employees to send him a reply e-mail acknowledging that they had
completed the training

•
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Regulation 15-6
This investigation determines whether any
misconduct has occurred, and if so, whether it is a violation of
rule or law
Rule infractions are usually handled internally
through administrative disciplinary actions while most cases
involving potential criminal conflict of interest violations are
referred directly to the Criminal Investigative Command (CID)
However, any allegation made against a member of the Senior
Executive Service (SES) or a General Officer is investigated first
by the Army's Office of Inspector General (OIG), which turns it over
to CID if the allegations are substantiated
The HQ USACE ethics counselor informed us that there is
currently one ongoing investigation of a USACE SES employee by OIG.
This case was appropriated by OIG after an initial internal
investigation of allegations of mismanagement also uncovered a
possible violation of 18 U S C § 208.
CONCLUSIONS AND RECOMMENDATION
USACE's ethics program is reasonably sound but requires
improvement. The ethics training provided is an especially strong
element of the overall program.
Implementing the following
recommendation (as well as coordinating the issuance of any ethicsrelated advice with the Army's Deputy General Counsel (Ethics and
Fiscal)) will bring the program into compliance with ethics laws and
regulations
Ensure the HQ USACE ethics counselor collects
OGE Form 450s from the two Mississippi River
Commission members who have not filed since
nomination.
In closing, I wish to thank the HQ USACE ethics counselor for
his cooperation during this review and his efforts on behalf of the
ethics program
Please advise me within 60 days of the actions you
have taken or plan to take on our recommendation. A brief follow-up
review will be scheduled within six months from the date of this
report. In view of the corrective action authority vested with the
OGE Director under subsection 402 (b) ( 9) of the Ethics Act, as
implemented in subpart D of 5 C F.R. part 2638, it is important that
our recommendation be implemented in a timely manner
A copy of
this
report
is being
forwarded by
transmittal
letter to
Army's Inspector General. Please contact Dale Christopher at 202208-8000, extension 1130, if we may be of further assistance.
Sincerely

~k

Covalesk1
Deputy Director
Office of Agency Programs
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The Honorable Alberto R. Gonzales
Counsel to the President
The White House
Washington, DC 20500-0002
Dear Judge Gonzales:
The Office of Government Ethics (OGE) recently completed a
review of the ethics program at the White House Office (WHO). Our
objectives were to assess the ethics program's effectiveness and the
quality of its management
This review was conducted during
December 2002.
The following is a summary of our findings and
conclusions.
ADMINISTRATION
As WHO's Designated Agency Ethics Official (DAEO), you have
overall responsibility for managing its ethics program.
However,
the day-to-day functions of the program are overseen by an Associate
Counsel, who serves as the Alternate DAEO.
The Alternate DAEO is
currently assisted by three ethics counselors who have been detailed
to WHO to aid in administering its ethics program
HIGHLIGHTS
WHO has a well-managed ethics program. During her relatively
brief tenure, the Alternate DAEO has formalized, in writing and in
practice, the administration of virtually every program element,
resulting in an organized and efficient program. Not only does this
systematic approach enhance the extant program, but will help to
ensure its success under the guidance of future ethics officials.
FINANCIAL DISCLOSURE SYSTEMS
The Alternate DAEO has developed comprehensive written
procedures for administering the public financial disclosure system.
To evaluate the effectiveness of these procedures, we examined 30
of the 45 annual and termination public financial disclosure reports
required to be filed in 2002 and forwarded to OGE in accordance with
5 CF R. § 2634.602Cct(l) (v)
All of the reports we examined were
filed, reviewed, and forwarded to OGE in a timely manner
We also examined 48 of the 77 public reports filed in 2002
which were not required to be forwarded to OGE.
All were filed
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timely and all but two were reviewed and certified timely 1
Moreover, the review of these reports by WHO ethics officials
appeared thorough, as our examination revealed no substantive
deficiencies
Six of the public filers were issued 18 u S.C
§ 208 (b) (1)
waivers, about which, according to the waiver documents, OGE had
been consulted
Also, copies of all the waivers were forwarded to
OGE as required.
WHO also has detailed written procedures for administering its
confidential financial disclosure system.
To assess this system,
we examined 25 of the 26 confidential reports required to be filed
by regular WHO employees in 2002. 2
Twenty-four of the 25 reports
were filed timely and all were reviewed and certified timely.
As
with the public reports, we did not identify any substantive
deficiencies during our examination
WHO is only responsible for one Federal advisory committee, the
President's Homeland Security Advisory Council (Council), the
members of which are special Government employees (SGE) appointed
by the President
All 16 of the OGE Form 450s filed by current
members of the Council were filed, reviewed, and certified in a
timely manner and did not contain any substantive deficiencies.
Thirteen of the 16 Council
208 (b) (3) waivers.
As with
documents stated that OGE had been
of all the waivers were forwarded
§

members were issued 18 U. S .C
the (b) (1) waivers, the waiver
consulted in each case and copies
to OGE.

EDUCATION AND TRAINING PROGRAM
To meet the initial ethics orientation requirement, the Office
of White House Personnel provides all incoming employees with a copy
of the Standards of Ethical Conduct for Employees of the Executive
Branch. Employees must certify that they have received this booklet
and will review it, attend required training sessions, and complete
a financial disclosure form, if applicable
In addition, upon entering on duty in the spring of 2002, the
Alternate DAEO met individually with WHO Assistants and Deputy
Assistants to the President in order to avail them of her services
and to foster a cooperative relationship She has also instituted
a practice whereby all newly-appointed Commissioned Officers
(employees holding a commission of appointment from the President)
meet with her individually and are provided a one-on-one initial
orientation

1

An additional seven reports had been recently filed and were
still under review at the time of our examination
2

The remaining filer received a filing extension and thus his
report had not yet been filed at the time of our review.
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Pursuant to 5 C F.R § 2638 705, all employees of the Executive
Office of the President are required to receive annual ethics
training
To meet this requirement for WHO, the Alternate DAEO
personally provides numerous training courses, at least monthly, for
a variety of employees. Each course is specifically tailored to the
needs of the particular audience. She also provides live briefings
throughout the year for other non-covered WHO personnel, such as
White House Interns and Fellows
According to a WHO ethics
counselor, all covered WHO employees received an annual ethics
briefing in 2002
In addition to the initial orientations and annual briefings,
outgoing employees are required to meet with the Alternate DAEO as
part of the check-out process.
During the meeting, the Alternate
DAEO briefs departing employees on the post-employment restrictions
and provides them written summaries of these restrictions
Until
the check-out process is complete, employees cannot receive their
final paycheck.
ADVICE AND COUNSELING SERVICES
The OGE Desk Officer assigned to WHO examined a sample of the
written advice and counseling rendered by WHO ethics officials in
2002.
The advice covered a wide range of subJects including
providing letters of recommendation, conflicts of interest, cosponsorship of events, gift acceptances, speaking, and fund-raising.
The Desk Officer found the advice to be thorough and accurate.
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
WHO has written procedures for accepting travel payments from
non-Federal sources under 31 U S.C. § 1353 and the implementing
General Services Administration regulation at 41 C F R. part 304-1.
To evaluate these procedures we examined a sample of the 140
payments in excess of $250 per event accepted by WHO from the period
beginning October 1, 2001 and ending September 30, 2002.
All the
payments included in our sample appeared to be appropriately
accepted and reported to OGE in compliance with the law and
regulation.
CONCLUSIONS
We again commend WHO for its well-functioning ethics program.
In particular, we laud the efforts of the Alternate DAEO to ensure
the program's efficient administration, both now and in the future.
We were also particularly impressed with her ongoing practice of
providing tailored,
useful ethics training to a variety of
audiences.
In closing, I wish to thank you, the Alternate DAEO, and the
rest of the WHO staff for your efforts on behalf of the ethics
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program. Please contact me at 202-208-8000, extension 1120, or have
a member of your staff contact Dale Christopher at extension 1130,
if we may be of further assistance

Programs
cc: Nanette Everson
Associate Counsel to the President
The White House
Report Number 0 3 - 006
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Martha B. Schneider
Deputy General Counsel and
Designated Agency Ethics Official
Merit Systems Protection Board
1615 M Street, NW.
Washington, DC 20419-0002
Dear Ms. Schneider:
The Office of Government Ethics (OGE) has completed its review
of the Merit Systems Protection Board's (MSPB) ethics program.
This review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended. Our objective was to determine
the ethics program's effectiveness, measured by its compliance with
applicable laws and regulations.
HIGHLIGHTS

I"

Our review revealed that MSPB has an excellent ethics program
which is in compliance with applicable laws and regulations, even
exceeding the minimal requirements in many areas.
We found that
MSPB's centralized ethics program is well-managed and adequately
staffed with experienced, dedicated ethics officials.
ETHICS PROGRAM ADMINISTRATION
As MSPB's Deputy General Counsel, you serve as the Designated
Agency Ethics Official (DAEO) for the approximately 240 employees
dispersed among the headquarters in Washington, DC and in 10
regional/field offices.
The primary ethics official responsible
for the day-to-day management of MSPB' s ethics program is the
Alternate DAEO, an attorney within the Office of General Counsel
The Board is composed of three Presidential appointees
requiring advice and consent of the Senate (PAS); the Chairman,
Vice Chairman, and a Member. MSPB also has a three-member Special
Panel which would meet only in the event that a final resolution of
an issue between the Board and the Equal Employment Opportunity
Commission is needed
The Special Panel has one PAS member, the
Chairman
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PUBLIC FINANCIAL DISCLOSURE SYSTEM
MSPB' s public financial disclosure system is generally in
compliance with applicable laws and regulations, with sufficient
written procedures covering new entrant, incumbent, and termination
filers.
The writ ten procedures were updated to reflect OGE' s
recent policy changes concerning the granting of filing extensions
and $200 late filing fee waivers for public filers.
Since the
Alternate DAEO has been informally delegated authority to certify
your report, we suggested that this delegation be added to the
written procedures or otherwise documented.
We examined all 22 non-PAS public reports required to be filed
in 2002 (11 annual, 5 new entrant, 3 combined annual/termination,
and 3 termination reports)
All the reports were generally filed
timely, all but six were reviewed and certified timely, and we
found no substantive deficiencies, only some minor ~technical
issues
We also examined all four PAS public reports required to
be filed in 2002 (one annual, two new entrant--including the
Special Panel Chairman who actually files a confidential report,
and one combined annual/termination)
All the reports were filed
timely, all but one were reviewed timely, and copies of all of the
reports were forwarded to OGE timely. The Alternate DAEO appears
to conduct thorough reviews of the reports, following up with
filers to obtain additional or clarifying information where
necessary
As discussed with you during our review, to determine whether
reviews of public reports are timely, the date of receipt should be
entered in the "Agency Use Onlyn block on the first page of the
SF 278 or stamped on the report
The date the review commenced
should also be annotated on the report or in the report file,
particularly where additional or clarifying information is being
provided by the filer.
This would demonstrate that a review was
timely even though the report was certified after 60 days from the
date of receipt. Lastly, termination reports should be signed and
dated by filers no earlier than the last day of service and signed
and filed no later than 30 days after terminating from a covered
position.
CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM

MSPB's confidential financial disclosure system is also in
compliance with applicable laws and regulations, with sufficient
written procedures covering new entrant and incumbent filers. We
examined all five confidential reports required to be filed in 2001
(three annual reports, two Optional Form 450-As, and excluding the
Special Panel Chairman's report)
The reports were filed,
reviewed, and certified timely and there were no substantive
deficiencies nor technical issues.
We noted that the Alternate
DAEO promptly informed annual confidential filers of the recent
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change in the reporting
threshold
for
gifts
and
travel
reimbursements, which became effective on October 1, 2001 for
reports due October 31, 2002
As discussed with you during our
review, future confidential report-related correspondence should
make reference to the "OGE Form 450 11 rather than the obsolete
"SF 450 n
EDUCATION AND TRAINING
In the area of ethics education and training, MSPB is meeting,
in some cases exceeding, the minimal requirements for initial
ethics orientation and annual ethics training.

a~d

Initial Ethics Orientation
Approximately 10 new employees began working for MSPB and
timely received initial ethics orientation during 2001. As part of
in-processing, Human Resources Management provides new employees
with a copy of the Standards of Ethical Conduct for Employees of
the Executive Branch and OGE' s informational handbook, "Do It
Right." Once notified by Human Resources Management of the arrival
of a new employee, the Alternate DAEO promptly sends an e-mail
message to the employee explaining the initial ethics orientation
requirement, instructing the employee on accessing one of the
interactive training modules developed by the U.S. Department of
Agriculture (USDA), requesting that the requirement be completed
within two weeks, and advising the employee to contact you or the
Alternate DAEO with any outside employment or general ethics
questions
New employees are required to confirm by e-mail to the
Alternate DAEO their completion of the initial ethics orientation
The Alternate DAEO provides one-on-one, in-person training to
MSPB's new Board members and their staff.
The training includes
the showing of OGE's video "Integrity in Public Service: Earning
the Public Is Trust. n To guide her in-person training presentation,
the Alternate DAEO developed an outline for new employee
orientation which covers travel payments from non-Federal sources
under 31 U.S C § 1353, proper use of Federal property, outside
activities, and a discussion of the training video to be shown
during that session.
We encourage MSPB to continue providing
separate training for the Board members as they occupy highly
visible positions within the agency
Additional efforts related to initial ethics orientation are
planned.
We commend you for initiating the development of a
comprehensive handbook for new employees which includes ethics
information and which new employees will be required to read and
certify in writing to having done so. The Alternate DAEO plans to
enclose the appropriate financial disclosure form in the package of
materials for new employees entering a covered position
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Annual Ethics Training
In 2001, all covered MSPB employees received annual ethics
training
Like the initial ethics orientation requirement, annual
ethics training for 2001 consisted of interactive training modules
developed by USDA.
The Alternate DAEO sent an e-mail message to
each covered employee explaining the annual ethics training
requirement, instructing the employee on accessing the interactive
training modules, requesting that the training be completed by midDecember, and reminding the employee to contact you or the
~lternate DAEO with outside employment or general ethics questions
Employees were required to complete several training modules,
including gifts
from outside sources,
outside
employment,
participating in outside organizations, and using Government
property and time.
To confirm their completion of the training,
employees e-mailed the Alternate DAEO. Board members receive the
same annual ethics training as non-PAS employees
I

Additional efforts related to ethics training have been
accomplished or are planned
At MSPB's management conference in
June 2002, a training video entitled, "VA Ethics Court,• was shown
to both covered and non-covered employees and contained built-in
pauses to facilitate discussion.
Copies of relevant ethics
statutes and regulations were also disseminated
The Alternate
DAEO has solicited ideas for future annual ethics training topics
via e-mail from senior staff members ?t headquarters and in the
field, and has developed hypothetical scenarios for use in
conducting annual ethics training. Moreover, she has developed an
"ethics training outline• to be used for in-person annual ethics
training, which covers fiduciary responsibilities of employees,
questions relating specifically to the Board, and the integrity of
the Board's adJudication process. Lastly, she plans to request the
support of off ice heads in encouraging non-covered employees to
complete the interactive training modules
COUNSELING AND ADVICE
MSPB has established counseling and advice services that meet
the requirements of 5 C.F.R. § 2638 203(b) (7) and (8). The written
counseling and advice that we examined were complete, accurate, and
consistent with applicable statutes and regulations
The Alternate
DAEO attempts to reply within three business days to employees'
ethics questions and maintains a log of the questions received
Travel, misuse of position, impartiality, and outside employment
concerns are the most common subjects raised by MSPB employees
With regard to outside employment, employees are advised by
their supervisors to seek advice from the Alternate DAEO before
engaging in outside employment (e g ,
administrative law judges
desiring to act as mediators for states/counties or to teach
courses at a local university)
MSPB is currently drafting a
supplemental standards of conduct regulation concerning outside
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employment that it plans to forward to OGE for concurrence and
joint issuance in accordance with 5 C F.R § 2635 105.
Board members and their staff receive a tailored postemployment counseling session from the Alternate DAEO before they
leave their positions MSPB's General Counsel left the agency in
November, at the time of our review, the Alternate DAEO had already
provided her with a termination packet containing post-employment
information and an SF-278.
We conunend the Alternate DAEO for her active involvement in
the ethics conununity including, on occasion, attending Interagency
Ethics Council meetings and OGE's annual ethics conference,
regularly utilizing the services of OGE's Desk Officer, and
subscribing to OGE' s ethics news and information e-mail list
service
Such proactive measures keep the Alternate DAEO wellinformed and knowledgeable of the current ethics rules which
undoubtedly allow her to better serve MSPB employees in her
capacity as their ethics official
INSPECTOR GENERAL
MSPB appears to be complying with 5 CF R. § 2638 203(b) (11)
and (12) in utilizing the services of USDA's Office of Inspector
General
(OIG),
including its hotline.
A USDA regulation
establishes the policy and procedures for providing investigative
services to MSPB
According to an OIG official, matters received
on the hotline concerning MSPB employees are immediately referred
to MSPB' s Office of General Counsel.
The Alternate DAEO also
reminds employees during annual ethics training of the availability
of the USDA OIG hotline and its purpose
In 2001, only one
disciplinary action was taken against an MSPB employee for misuse
of position, which did not require an investigation.
We could not assess MSPB's compliance with 5 C.F.R. § 2638.603
because, according to MSPB's Legislative Counsel, there have been
no referrals to the Department of Justice of alleged criminal
conflict of interest violations in the past two years.
However,
she was not aware of the § 2638.603 requirement to concurrently
notify OGE of any such referrals and their outcome
Afte'r
explaining the requirement, we determined that the Legislative
Counsel would be the individual responsible for notifying OGE
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
During the period October l, 2001 through March 31, 2002, MSPB
approved nine payments of travel from non-Federal sources under
31 U S.C
§ 1353 and the implementing regulation at 41 C F R.
part 304-1
Besides the guidance contained in the statute and
regulation, MSPB' s Financial and Administrative Management Division
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has assembled a travel manual that stipulates the required
procedures for requesting and accepting travel payments from nonFederal sources.
All nine payments were approved, and reported
timely in the semiannual report to OGE of payments of more than
$250 per event, in accordance with the statute, regulation, and
manual.
In particular, the Alternate DAEO thoroughly tracks
requests for travel payments by viewing the Lotus Notes calendar as
an additional cross-check and conducting comprehensive conflict of
interest analyses as required by 41 C F R § 304-1 5.
CONCLUSIONS
Our review demonstrated that you and the Alternate DAEO have
successfully incorporated ethics into the culture of MSPB and have
built a strong, effective ethics program
We were pleased to find
that MSPB included in its FY 2002 Business Plan a portion on
ethics, including overall goals of the ethics program and a monthby-month implementation plan outlining the required program
elements and their status
We wish to thank you, the Alternate DAEO, and all other MSPB
personnel involved in this review for your efforts on behalf of
MSPB' s ethics program.
Normally, a brief follow-up review is
conducted to resolve any recommendations
However, as there were
no findings that warranted a recommendation, a follow-up review
will not be necessary.
A copy of this report is being sent by
transmittal letter to MSPB's Legislative Counsel. Please contact
Jan E Davis at 202-208-8000, extension 1176, if we can be of
further assistance
Sincerely,

ack Covaleski
Deputy Director
Office of Agency Programs
Report Number 03- 007
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February 28, 2003

Yvonne Bonner
Chief
Office of Internal Affairs
U.S. Marshals Service
600 Army Navy Drive
Arlington, VA 22202
Dear Ms. Bonner:
As part of our Agency monitoring activities, we have completed
a review of the ethics program at the U.S. Marshals Service (USMS).
This review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended. Our objective was to determine
the program's effectiveness, measured largely by its compliance
with applicable laws and regulations.
I have enclosed a copy of the report for your information. We
found that USMS' ethics program complies with applicable laws and
regulation·s.
It is clear that ethics officials take their duties
and responsibilities seriously and that. they are dedicated to
providing high quality services to agency employees in an effort to
prevent ethical violations. Please contact Ilene Cranisky at 202208-8000, extension 1218, if you wish to discuss this report.
Sincerely,

c;L~ck

~:puty
Director
Off ice of Agency Programs
Covaleski

Enclosure
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February 28, 2003

The Honorable Glen A. Fine
Inspector General
U.S. Department of Justice
950 Pennsylvania Avenue, NW.
(b)(6)

Washington, DC 20530-0001
Dear Mr. Fine:
As

part of our Agency monitoring activities, we have completed

a review of the ethics program at the U.S. Marshals Service (USMS) .

This review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended. Our objective was to determine
the program's effectiveness, measured largely by its compliance
with applicable laws and regulations.
I have enclosed a copy of the report for your information. We
found that USMS' ethics program complies with applicable laws and
regulations. It is clear that ethics officials take their duties
and responsibi,lities seriously and that they are dedicated to
providing high quality services to agency errg;>loyees in an effort to
prevent ethical violations. Please contact Ilene Cranisky at 202208-8000, extension 1218, if you wish to discuss this report.
Sincerely,

Covaleski
Deputy Director
Off ice of Agency Programs
Enclosure
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Paul R. Corts
Assistant Attorney General
for Administration
Department of Justice
(b) (6)

950 Pennsylvania Avenue, NW.
Washington, DC 20530
Dear Mr. Corts:
The Off ice of Goverrunent Ethics (OGE) has recently completed
its review of the ethics program at the U.S. Marshals Service
(USMS), a bureau of the Department of Justice (DOJ). This review
was conducted pursuant to section 402 of the Ethics in Government
Act of 1978, as amended (Ethics Act}.
Our objective was to
determine the effectiveness of the ethics program, largely measured
by its compliance with applicable statutes and regulations.
The
review was conducted intermittently between November 2002 and
January 2003.
HIGHLIGHTS

We found that USMS has a well-managed ethics program. It was
apparent
that
ethics
officials
take
their
duties
and
responsibilities seriously and that they are dedicated to providing
high quality services to agency employees in an effort to prevent
ethical violations.
This is especially evident in the areas of
providing ethics. training and advice.
We commend the Ethics
Officer's enthusiastic and skillful approach to managing the dayto-day aspects of the program and the recent hiring of another
staff member to allow the Ethics Officer more time to focus on the
substantive program aspects.

ADMINISTRATION OF THE PROGRAM
For the approximately 4,250 USMS employees who are located in
headquarters in Arlington, VA and in 95 district offices, the
agency's ethics program is centrally administered by the USMS'
General Counsel, who serves as the Deputy Designated Agency Ethics
Official (DDAEO) under your general direction.
An acting General
Counsel has been serving in the DDAEO position since the departure
of his predecessor in August 2001.
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The day-to-day operation of the ethics program primarily rests
with one Associate General Counsel (AGC), who is commonly known as
the Ethics Officer and who has served in this capacity for about
four years. Iri addition to being in charge of daily ethics tasks,
he also has other legal office responsibilities.
One other AGC
also handles some ethics program duties, including reviewing
financial disclosure reports and providing ethics training and
advice.
The "ethics team" had consisted of three additional
attorneys, who provided some limited ethics program assistance but
who left the agency in the past year.
\

RELATIONSHIP WITH THE OFFICE OF
INTERNAL AFFAIRS AND OFFICE OF
INSPECTOR GENERAL
Ethics officials appear to be complying with 5 C.F.R.
2638.203(b) (12) concerning ethics officials' interactions with
USMS' Office of Internal Affairs and DOJ's Office of Inspector
General (OIG).
We were not able to assess USMS' compliance with
§ 2638.603 as no ·referrals for prosecution have been made to DOJ
involving a USMS employee's alleged violation of the criminal
conflict of interest statutes.
However, an OIG investigator is
currently consul ting with DOJ' s Public Integrity Section concerning
a senior USMS official's possible violation of the statutes.
As
you know, § 2638. 603 requires that agencies notify OGE of any
referrals to DOJ, declinations by DOJ, and certain other related
matters. The receipt of this information is an important means by
which OGE can monitor USMS' system of enforcement, including
whether disciplinary action is considered when DOJ declines to
prosecute.
§

EDUCATION AND TRAINING
We found that USMS has an
place which exceeds OGE ethics
We commend the efforts taken by
aware of rules and regulations
ethical conflicts.

active ethics training program in
training regulation requirements.
ethics officials to make employees
in an effort to prevent potential

On an annual basis, as required by our regulation, ethics
officials have been documenting how annual training will be
conducted.
We reminded them, however, that 5 C.F.R. § 2638.706
requires that the written plan contain estimates of the number of
employees who will receive verbal or written training.

Mr. Paul R. Corts
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Initial Ethics Orientation
USMS' initial ethics orientation process ensures coverage of
the basic requirements of the training regulation..
As part of
their in-processing, all employees are given required written
materials (which are also available on the agency's ethics Web
site) and they are required to certify that they have received this
information. Beginning in 2003, new employees will be required to
complete a Web-based interactive ethics tr.aining module as part of
their orientation.
The orientation process for U.S. Marshals includes giving them
a detailed binder of written ethics materials and in-person ethics
orientation from ethics officials.
According to the Ethics
Officer, he provided several ethics briefings to the USMS Director,
who is a Presidentially-appointed, Senate-confirmed (PAS) employee,
shortly after his appointment in 2001.
Annual Ethics Training
We confirmed that almost all covered employees received annual
ethics training in 2001 and 2002.
By the close of our review in
January, records showed that almost all public filers had received
verbal ethics training in 2002.
However,
ethics training
completion certifications were still being collected from other
covered employees.
When we last met, the Ethics Officer stated
that about 80 percent of other covered employees had certified that
they had completed computer-based training or his records supported
that they had attended an in-person annual ethics training session.
He was continuing to collect training confirmations from the
remaining covered employees.
In 2002, training requirements were satisfied either by inperson training or by using OGE's training module entitled
"Misuse of Position. "
Above and beyond providing annual ethics
training to covered employees, ethics officials also maintained an
active
in-person ethics
training
schedule
for
non-covered
employees. During 2002, 18 ethics training sessions were given to
various employees groups as part of other ongoing employee
training. According to records we examined, over 600 non-covered
employees attended one of these sessions.
We attended one of the two annual ethics training classes
offered to headquarters employees in December and observed that
participants were fully engaged and it appeared that they were
benefitting from in-person training based on the discussions that
took place. Training consisted of providing a brief overview of the

Mr. Paul R. Corts
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ethics rules and use of a unique USMS training game entitled "How
to Become a Millionaire on a Government Salary." Both the Director
and Deputy Director participated in this training session.
Again, above and beyond the requirements of our training
regulations, every January, USMS requires that all employees
acknowledge that they have received and read the Standards of
Conduct, DOJ's supplemental standards of conduct
(5 C.F.R.
part 3801), and USMS' Code of Professional Responsibility.
Employees'
written
certification
of
compliance
with
this
acknowledgment requirement is reported to the Ethics Officer.
COUNSELING AND ADVICE
We were impressed with the advice dispensed by ethics
officials.
Besides meeting the minimum requirements of 5 C.F.R.
§
2638.203(b) (7) and (8), it was evident to us that ethics
officials market their counseling services in an effort to prevent
ethical violations.
We also commend officials for recently
launching an ethics Web site which contains a host .of useful
information.
Advice given to employees is most often provided orally. As
appropriate, however, it is also dispensed in written form, most
frequently via e-mail.
Of the approximately 35 written
determinations that we examined, covering 2001 to the present, we
found that the advice rendered was accurate, complete, and timely.
In an effort to ensure an understanding of the post-employment
rules, while a variety of information is available on the agency's
ethics Web site, covered employees are given ethics-related postemployment information when they attend a retirement briefing where
post-employment matters are discussed.
According to the Ethics
Officer, he often provides U.S. Marshals with either an individual
briefing or written materials.
OUTSIDE EMPLOYMENT AND ACTIVITIES
Through our review of the financial disclosure reports and the
written counseling and advice, we believe that USMS is complying
with the provisions of § 3801.106 of the supplemental standards of
conduct concerning prohibited outside employment and, for certain
types of outside employment, the requirement to obtain written
prior approval. The Ethics Officer stated that he often counsels
employees and supervisors on proposed outside activities which do
not require prior approval, according to USMS Policy Directive No.
01-68.
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PUBLIC AND CONFIDENTIAL FINANCIAL
DISCLOSURE SYSTEMS
The public and confidential financial disclosure systems at
USMS were well-managed except for the delay in transmitting to OGE
for review copies of public reports filed by senior-level (SL}
U.S. Marshals. 1 USMS' use of cautionary notices to confidential
filers is a good management technique to increase filers' awareness
of potential conflicts of interest.
As another good management
technique, we suggested that ethics officials consolidate agency
internal documents, supplementing DOJ' s procedures established
under section 402(d) (1) of the Ethics Act, which they agreed to do.
At the time of our fieldwork, all but a few of the reports
filed by SL U.S. Marshals in 2002 had been certified. For the few
reports not yet certified, ethics officials had outstanding
questions remaining that required responses from filers. For those
annual and termination reports that had been certified earlier in
the year, we found that most were not forwarded to OGE until
November 2002. We reminded officials that reports requiring little
or no follow-up should be transmitted to OGE as soon as they are
certified. They told us that they would forward the few remaining
reports immediately after they are certified.
ACCEPTANCE OF TRAVEL PAYMENTS
For the period covering April 2001 through December 2002,
approximately 15
travel payments were accepted under
the
General Services Administration's Interim Rule 4 at 41 C. F. R.
part 304-1, implementing 31 U.S.C. § 1353. All were analyzed for
conflicts of interest, in accordance with § 304.1-5.
While the Ethics Officer told us that the process for
accepting travel payments from non-Federal sources is of ten a topic
covered during ethics training and therefore employees are
generally aware of the procedures, we suggested that the system be

1

Ninety-four of 95 U.S. Marshals are PAS employees (the U.S.
Marshal from Guam/Northern Mariana Islands is appointed by the
Attorney General) .
Although copies of all PAS U.S. Marshals'
nominee public reports are forwarded for review to OGE under
5 C.F.R. § 2634.602(c} (1) (vi), only 27 (of 94 PAS U.S. Marshals)
are SL whose positions require the filing of subsequent annual and
termination public reports for which copies are forwarded to OGE.
Non-SL U.S. Marshals file annual confidential financial disclosure
reports.
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documented to help educate employees about not only the process,
but the need to avoid potential conflicts.
Ethics officials told
us that they would do this and that they would post the procedures
on the agency ethics Web site. We supplied sample procedures from
other agencies to assist in this effort.
CONCLUSIONS
We are pleased to report that the ethics program at USMS
complies with applicable ethics laws and regulations and that the
various
program elements are well-managed by
capable and
experienced staff.
We believe that the ethics training and
advisory services offered by ethics officials help employees to
avoid ethical conflicts.
Our report provides some clarifications and suggestions for
ethics officials.
We believe that the recent hiring of a staff
member to assist with administrative program tasks will enhance
overall program operations.
Since we are not making any formal
recommendations for improving the ethics program at USMS at this
time, no six-month follow-up is necessary.
In closing, I wish to thank you for all
behalf of the ethics program. We are sending a
to the Office of Internal Affairs and to the
Please contact Ilene Cranisky at 202-208-8000,
we can be of further assistance.

of your efforts on
copy of this report
Inspector General.
extension 1218, if

Sincerely,

~~

Deputy Director
Off ice of Agency Programs

Report Number 03 - 008
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Rosalind A. Knapp
Deputy General Counsel and
Designated Agency Ethics Official
Department of Transportation
400 Seventh Street SW.
- . . DC

20590

Dear Ms. Knapp :
The Office of Government Ethics {OGE) has completed its review
of the ethics program of the Department of Transportation's (DOT)
Federal Aviation Administration (FAA) .

This review was conducted

pursuant to section 402 of the Ethics in Government Act of 1978, · a.s.
amended {tire Ethics Act) .

HIGHLIGHTS
The FAA ethics program . is managed by knowledgeable and
enthusiastic ethics officials and there appears to be some
improvement in the program since we last reviewed it in 1997.
Following that review, FAA eliminated the backlog of thousands of
unreviewed financial disclosure reports. However, problems persist
in the program, primarily with the financial disclosure systems.
Moreover, last year FAA found approximately 1000 employees who had
not been filing public financial disclosure reports who should have
been required to file.
PROGRAM ADMINISTRATION
Pursuant to 5 C.F.R. § 2635.102(b), the Supplemental Standards
of Ethical
Conduct
for
Employees
of
the Department of
Transportation (the supplemental standards} (5 C.F.R. part 6001),
and FAA Order 3750. 7 (the Order), the Designated Agency Ethics
Official (DAEO) has designated the FAA Chief Counsel as a Deputy
Ethics Official (DEO) charged with coordinating an~ managing the
ethics program at FAA. 1 The DEO has further delegated these duties
to the Deputy Chief Counsel and to the Associate Chief Counsel for

1

The Order also describes the procedures for administering
the financial disclosure systems.
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Ethics (ACCE), who has been designated by the DEO as a Deputy
Ethics Counselor (DEC). As the DEC, the ACCE carries out the dayto-d.ay ethics functions at FAA headquarters. The ACCE is assisted
in the daily management of the FAA headquarters ethics program by
a Senior Attorney for Ethics (SAE) and a Program Analyst (PA) . In
addition, an Assist~nt Chief Counsel in each region has been
designated the DEC for the region.
Ethics Program Coordinators
(EPC) in various organizations serve as liaison officers to ethics
officials in administering the ethics program. Finally, the ACCE
is responsible for ensuring that DECs, EPCsr and any other FAA
employees serving in ethics-related capacities are appropriately
trained.
SUPPLEMENTAL STANDARDS
Section 6001.104 (b) of the supplemental. standards prohibits an
FAA employee, or spouse or minor child of an employee, from holding
stock or having any other securities interest in an airline or
aircraft manufacturing company, or in a supplier of components or
parts to an airline or aircraft manufacturing company. However, at
§
6001.L04(c) there is an exception to the prohibition for
interests in certain publicly traded or av.:a:±.1.able investment funds
and.... at § 60Dl .. 104 (d) there is a provision for a waiver of· the
prohibition under ·.oe-:i=·ta-in condi.tions. The supplemental standards
do not have-· an outside employment/activities prior approval
requirement.
PUBLIC FINANCIAL DISCLOSURE SYSTEM
The only problem we found with the public financial disclosure
system was that 14 reports required to be filed in 2002 had still
not been filed. Among the public reports required to be filed were
approximately 1000 from employees who had not previously been
filing reports but who should have been required to file.
All
reports filed, including some that were filed late,· were reviewed
timely and thoroughly and, in fact, FAA ethics officials have
exceeded minimal requ;irements through their use of divestiture and
cautionary letters to address problems identified on the reports.
Nevertheless, missing or late public (as well as confidential)
reports impedes an agency's ability to provide timely and specific
conflict of interest advice and, ultimately, its ability to prevent
ethics violations.
Finally, FM has only one Presidentiallyappointed, Senate-confirmed employee (PAS) / the Administrator, 2
whose public report was filed and reviewed timely and a copy
transmitted to OGE timely.

2

Currently, the Deputy Administrator is not a PAS employee.
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As for the approximately 1000 employees who previously had not
been filing public reports, most had been filing confidential
financial disclosure reports and all, based on their salaries,
should have been filing public reports. Most of these employees
are in air traffic controller positions. Because they were in pay
bands, FAA did not find out automatically that they had reached or
exceeded the salary at which they should have been filing public
financial disclosure reports.
Most of these additional' public
filers submitted their new entrant reports as part of the 2002
annual filing cycle.
CONFIDENTIAL FINANCIAL

DISCLOSU~

SYSTEM

We also found some problems with the confidential financial
disclosure system.
Many confidential reports were filed late,
especially by new entrant filers, based on our examination of a
sample of 103 of 2052 reports required to be filed in 2001.
Moreover, we noted in regard to a number of OGE Optional Form 450As that the "Position/Title" entered was different from the
"Position/Title" entered on the previously-filed OGE Form 450. As
5 C.-F.R. § 2634.905(d) allows filers to submit the optional form if
they can certi~_y to not h,aving ,changed jobs since filing- their
pre..v:i:ous report, it was unclear .. whether these OGE Optional. Form
450-As had been filed properly.
AII 103 reports we:i::e. reviewed timely. The..y also appear:e~d to
be reviewed thoroughly based on the many reports resulting in
letters directing divestiture and cautionary letters.
EDUCATION AND TRAINING

Initial e.thics orientation exceeds the requirements in subpart
G of 5 C.F.R. part 2638, while annual ethics training has been
conducted in accordance with subpart G.
However, FAA tracks
attendance at neither initial ethics orientation nor annual ethics
training sessions. OGE strongly suggests that the FAA establish
tracking systems for initial ethics orientation and annual ethics
training.·
Initial
ethics
orientation
is
managed
generally
by
supervisors, who provide new employees with the required one hour
to review the Order and its attachments, which include a copy of
the Standards of Ethical Conduct for Employees of the Executiye
Branch (Standards), a copy of the supplemental' standards, and the
names and contact information for the Deputy Chief Counsel and the
ACCE. Additionally, during new employee orientation conducted by
the Office of Human Resources (OHR), employees watch a CD-ROM which
was made by ethics officials i~ collaboration with OHR a few years
ago. The SAE claimed initial ethics orientation was being provided
to all new FAA employees.
DOT ethics officials provide initial

~~
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ethics orientation
Administrator.

for

DOT

PAS

employees,

including

the

FAA

The ACCE and the SAE claimed that all 12,059 FAA employees in
covered positions received annual ethics training in 2001. At the
2002 annual ethics training sessions held during September 16-20,
801 of the approximately 1000 new public filers were trained via
teleconferencing.
Seven more teleconferencing sessions were
scheduled for October.
The ACCE stated that the 2002 training
heavily emphasized gifts, conflicts of interest, the basic
obligations of a Federal employee1 and'FAA's policies on the use of
e-mail and the Internet.
Employees in the field were told to
contact their Regional Counsel with any questions or concerns, but
were also provided with contact information for·the Deputy Chief
Counsel, the ACCE, and the SAE.
COUNSELING AND ADVICE
FAA has a counseling and advice program for agency employees,
wherein records are kept, when appropriate, that appears to meet
the requirements at ....5_ C.F.R. § 2638.2Q3.(b) (7) and .(8).
The ACCE
estimated he answered approximately 500 queries and the SAE
approx:i:mately 1000 que.ri.es from January 2CHJ1 to. the time of· our
r.av±.ew.. The most common topi.cs. w:e-re the widely attended gatherings
exception to the gift pro'hibition at 5 C.F.R. § 2··6'J5.204('g) of the
Standards,
the
post-employment
restrictions,
and
outside
employment.
According to the ACCE, approximately half of the
counseling and advice. is rendered orally and half is rendered in
writing.
Notwithstanding the apparent paucity of written
tcounseling and advice for 2002, the ACCE advised us that much of it
was erased when the Office of the Chief Counsel switched to Lotus
Notes in the early part of 2002.
We examined a sample of the
written counseling and advice, which we found to be responsive to
employees' needs in terms of being complete, accurate, and timely.
Although ethics officials provide post-employment counseling
and advice, they do so only in response to requests from employees.
The ACCE advised us that he. is working with OHR to have the Office
of the Chief Counsel included in the "check-out" process for
departing employees to enable ethics officials to better provide
post-employment counseling and advice to employees.
FEDERAL

ADVISORY CO:MMITTEES/COUNCILS

The ethics program for advisory coromi ttee/council members
appeared to meet ail requirements except for the late filing of
some of the public financial dis.closure· reports.
FAA has one
advisory council, the Federal Aviation Advisory Council (the
Council), whos·e five-member subcommittee, the Air Traffic Services
Subcommittee {ATSS), has members who are considered employees.
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According to the Air Traffic Management System Performance
Improvement Act of 1996, under which the Council was established,
ATSS members are to be treated as public filers without regard to
whethe~ they work in excess of 60 days in a calendar year as
otherwise required by § 101 (d) of the Ethics Act. Accordingly, all
ATSS members file public reports even though they may not work in
excess of 60 days. Also, certain ethics restrictions are levied on
ATSS members, including not allowing them to own stock in or bonds
of an aviation or aeronautical enterprise (unless the financial
interest is in a "diversified mutual fund" or exempted by 18 u.s.c.
§
208) .
Other members of
the
Council
are considered
representatives of industry except for two members appointed by the
Secretaries of Transportation and Defense.
We examined the most recent public reports filed by the five
ATSS members, consisting of three new entrant and two annual
reports. The reports did not indicate the date received by FAA;
accordingly, using the dates signed by the filers,
found that

we

the three new entrant re~orts were filed timely and the two annual
reports were filed late .. The reports were reviewed timely, based
on the dates the filers signed the reports, and were reviewed
·~thoroughly.
The ·new entrant filers received .initial ethics
orientation and the- «~:nrr..ual filers receiyed annual ethics training,
as re.quired.
The two rn:ember.s o.f the Council appointed by the
Secretaries of Transportation and Defense, the Deputy Secretary of
Transportation and the Department of Defens.e Liaison for Civil
Aviation, are public filers whose service on the Council is
considered when their reports are reviewed.
In addition to the Council, FAA has seven advisory committees,
each chartered under an FAA order. 4 Based on an examination of the
pertinent orders, all of which contained current charters, and
discussions with ethics officials, we were satisfied with FAA's
determination that all FAA advisory committee· members are
representatives of private industry or state or local governments.
Making the proper determination as to whether members are
representatives or special Government employees (SGE} is vital as
SGEs not nwresentatives are subject to financial disclosure, the
f

I

3

0ne annual filer dated his report August 19, 2002 and the
other annual filer dated her report September 3, 2002.
4

Th~

advisory committees consist of Air Traffic Procedures
the Research, Engineering, and Development
Advisory Committee, the Aviation Security Advisory Committee, the
Aviation Rulemaking Advisory Committee, the Commercial Space
Transportation Advisory Committee, and the Aging Transport.Systems
Rulemaking Advisory Committee.
The seventh, RTCA, Inc. , is
utilized as an advisory committee.
Advisory Committee,
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standards of conduct, and all or some of the provisions in four
criminal conflict of interest statutes (18 U.S.C. §§ 203, 205, 207,
and 208).

ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
Travel payments accepted by agency employees on behalf of FAA
had been properly approved in accordance with 31 U.S.C. § 1353- and
the implementing regulation at 41 C.F.R. part 394-1 (although
underlying records for a few acceptances were missing). However,
at the time of our fieldwork FAA had not forwarded to DOT FAA's
most recent report of such travel payments of -more than $250 per
event, nor had it included all payments in an earlier report to
DOT, for compilation in DOT'S semiannual reports to OGE required by
41 C.F.R. § 304Jl.9.
.
DOT' s semiannual report submitted to OGE for the period
April 1, 2001 - September 30, 2001 revealed 28 acceptances of
travel reimbursements by FAA employees. The underlying records for
four acceptances were missing, while we were provided underlying
records for ··another four acceptances during this period that had
not 0-eea reported to O..GE..
Howeverr we found. that all' of the
acceptances· f.or :which ther'e ·were reco.rds had been properly
approved, including having been analyzed for conflicts -o·f interest
in. accordance with 41 C. F. R. § -304-1. 5.
Finally, FAA had _not.
forwarded to DOT its report of payments for compilation by DOT in
its semiannual report to OGE for the period October 1, _.2001 - March
31, 2002.
FAA ethics officials advised us that the failure to
forward the report to DOT was due to staffing problems and that the
report would be forwarded
soon as possible.

as

OTHER MATTERS
Neither the ACCE, an FAA Office of Internal Security (OIS)
representative, nor a DOT Office of the Inspector General (OIG)
special agent was aware of any referrals for prosecution to the
Department of Justice, since January 2001 to the time of our
review, of any alleged violations of the criminal conflict of
interests statutes by FAA employees. Accordingly, we were unable
to assess current compliance with the requirement at 5 C.F.R.
§ 2638. 603 for agencies to notify OGE of such referrals.
FAA
ethics
officials
appear
to
be
complying with
5
C.F.R.
§ 2638.203 (b) (12}, which requires the DAEO to ensure that the
services of the agency's OIG, or organization performing similar
functions, are utilized when appropriate, including the referral of
matters to and the acqeptance of matters from the OIG or other
organization.
According to the ACCE, all matt·ers requiring
investigation,
including alleged violations of the criminal
conflict of interest statutes, are referred to OIS.
He has also
made a few referrals to OIS concerning non-criminal, ethics-related
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The OIS representative advised us that only alle!:Jed
criminal violations are referred for investigation to OIG.

matters.

The ACCE advised us that he generally follows up on referrals
to ors to determine whether FAA management takes disciplinary
action, although he has frequently been dissatisfied with the
action taken or that action has not been taken. He generally does
not follow up on referrals to OIG although, on occasion, OIG has
contacted him regarding referred matters.
CONCLUSIONS AND RECOMMENDATIONS
The FAA has all the elements of an effective ethics.program
managed by knowledgeable and enthusiastic ethics officials. The
strong points in the program include the counseling and advice
program and the use of cautionary letters in the financial
disclosure prqgram.
Accordingly,
there appears to be some
improvement in the program since we last. reviewed it in 1997.
Following that review, FAA eliminated the backlog of thousands of
unreviewed financial disclosure reports. However, problems persist .
in the program, primarily with the fin~ncial disclosure systems.
Moreover, last yea:r FAA. f0und.approximat-ely 1000 employees ..who had
not be-en filing. public· financial disclosure reports w.h.o should have
·been doing-.so. During our -discussions with the ...e"thics offi.c.ials we
learned that they believe additional staffing would help the
program.
Further, -O:u:i::: review revealetl evidence of.. the need· f.or
additional resources in the program.

We should note that based on discussions with FAA ethics
.officials, subsequent to completion of t;.he formal field work,
progress had been made in the financial disclosure programs. They
advised that a majority of the 90 outstanding confidential
disclosure reports had been cleared and that only 2 of the 14
missing public disclosure reports were still pending.
Accordingly, we recorrunend that you ensure that FAA:
1.

HqS public filers whose reports were delinquent in
2002 file their reports as required and, pursuant
to amended 5 C.F.R. § 26.34.704 (67 Fed. Reg. 49857
(Aug. 1, 2002)), assesses the $200 late filing fee
or, as appropriate, waives the fee.

2.

Establishes procedures for the timely filing of new
entrant confident.ial reports.

3.

Has confidential filers submit ·their OGE Optional
Form
450-As
in
accordance
with. 5
C.F.R.
§ 2634.905(d), especially the requirement for the
form to be submitted only if the filer has not
changed jobs.
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4.

Submits to DOT timely and complete repo:cts of
travel payments of more than $250 per event under
31 U.S.C.
§ 1353
for compilation in DOT's
semiannual reports to OGE.

In closing, I wish to thank the FAA ethics officials for their
efforts on behalf of the ethics program. Please advise me within
60 days of the actions you have taken or plan to take on each of.
the recommendations of our report. A brief follow-up review will
be scheduled six months from the date of this report. In view of
the corrective action authority vested in the Director of OGE under
subsection 402(b} (9) of the Ethics Act, as implemented in subpart
D of 5 C.F.R. part 2638, it is important that the FAA .implement
actions to correct these deficiencies in a timely manner.· We are
sending a copy of this report to the FAA DCC and the DOT IG.
If
you have any questions please contact Charles R. Kraus at 202-2088000, extension 1154.
Sincerely,

q~-~~

0~ck

Cov:aleski
.Deputy Director
Office of Agency Programs
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March 10, 2003

Randi E. DuFresne
General Counsel and
Designated Agency Ethics Official
National Security~
9800 Savage Road, ~
Fort George G. Meade, MD 20755-6205
Dear Ms. DuFresne:
The Office of Government Ethics (OGE) has completed its review
of the National Security Agency's (NSA} ethics program.
This
review was conducted pursuant to section 402 of the Ethics in
Gover:n.r:tent Act of 1978, as amended. Our objective was to determine
the ethics program's effectiveness, measured by its compliance with
applicable laws and regulations. The review was conducted during
December 2002.
HIGIILIGIITS

We found that NSA has an exemplary ethics program supported by
an abundance of written policies and procedures and useful
resources for employees, including the Standards of Conduct
Office's (SOCO) sophisticated Web site. You and your ethics staff
provide informative ethics training, quality advice and counseling
services, and thorough reviews of financial disclosure reports. In
particular, we commend the Ethics Program Manager (PM) for her
· co:r.uni tment to NSA' s ethics program and all of the SOCO for
successfully incorporating ethics into NSA's culture.
ETHICS PROGRAM: ADMINISTRATIOK
The NSA SOCO, within the Office of General Counsel,
administers the agency's ethics program, whereby you serve as the
Designated Agency Ethics Official (DAEO), devoting 100 percent of
your time to ethics.
You are assisted by the Alternate DAEO,
another ethics counselor, an administrative assistant, and a
paralegal who, as NSA's PM, is also responsible for the day·-to-day
management of the program.
EDUCATION AND TRAIKING
In the area of ethics education and training, we were pleased
to find that NSA is exceeding OGE's minimal requirements for both
initial ethics orientation and annual ethics training. ·The SOCO
has established creative, informative ethics education initiatives
and has designed many practical, user-friendly documents, booklets,
OGE- 106
August 1992

Ms. Randi E. DuFresne
Page 2
and brochures, which are available to employees in both hard copy
and on its Web site. Besides ·providing annual ethics training.to
financial disclosure filers, the SOCO provides ethics training to
other
NSA
employees,
including
Contracting
Officers
Representatives,
credit card users,
new senior cryptologic
executives,
and employees from NSA organizations requesting
"special sit~ation" ethics training.
Initial Ethics Orientation
The SOCO provides one-hour PowerPoint ethics briefings to all
new NSA employees, including full-time and part-time employees,
summer hires, and interns, on their first day of duty.
The
briefing covers gifts, conflicts of interest, outside activities,
use of Government resources, political activities, an overview of
the SOCO, and contact information for you and the other NSA ethics
officials.
Employees are given detailed summaries of the ethics
rules to keep. In 2002, 25 briefings were provided to over 800 new
employees.
Annual Ethics Training
NSA provided public filers annual ethics training during the
months of June through November 2002.
There were 10 one-hour
PowerPoint ethics briefings covering interactions with non-Federal
entities (outside activities) .
Public filers in the field
fulfilled their training requirement by taking the Department of
Defense (DOD) SOCO' s online ethics training, available on NSA
SOCO' s Web site.
NSA ethics officials are always available to
answer questions related to the training. The PM diligently tracks
each employee's completion of the required training using sign-in
sheets and completion certificates. She also annotates the master
list of public filers to note when training was completed and what
type.
At the time of our review, all but 22 employees had
completed the 2002 annual ethics training; the PM assured us that
these employees would complete the training before the end of the
calendar year.
In 2002, all the required written training materials were
distributed to confidential filers. In addition, the online ethics
training described above was also available to confidential filers.
Members of NSA's Advisory Board (NSAAB), all of whom are special
Government employees (SGE), completed their annual ethics training
by reviewing written materials covering conflicts of interest and
signing a completion certificate. Prior to coming on board, NSAAB
members receive a package containing a blank OGE Form 450, a
disqualification statement, the ethics training materials, and the
completion certificate.
This practice ensures that members
complete their financial disclosure report and review the training
materials well in advance of their first meeting.
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COUNSELING AND ADVICE
NSA has established counseling and advice services that meet
the requirements of 5 C.F.R. § 2638.203(b) (7) and (8). The samples
of written counseling and advice that we examined were complete,
accurate, and consistent with applicable statutes and regulations.
The practicality and value of your ethics advice appears to
result not only from the responses your office provides to
individual
NSA
employees,
but
from
the
organization and
accessibility of the ethics advice on the SOCO Web site your office
has established on NSA' s intranet.
Responses to employees'
inquiries, whether they were received via e-mail, telephone, or inperson, are entered and tracked in a database. The SOCO Web site
offers legal guidance on conflicts of interest,
financial
disclosure, gifts and travel benefits, outside activities, postGovernment employment, and use of Government resources.
Ethics
bulletins, booklets, and regulations are available, as well as a
"feedback" page on which employees can enter a question and
automatically send an e-mail to a SOCO attorney.
The entire Web
site is an extremely valuable resource for NSA employees and we
commend you for investing the time in creating and maintaining it.
To complement the SOCO's organized tracking of ethics advice,
we noted that the ethics office appears to be well-advertised and
utilized. In addition to the information available on the SOCO Web
site, television monitors located within the agency often run
advertisements for employees to contact the SOCO if, for example,
they are retiring or if a questionable gift was received. Lastly,
the occasional ethics guidance (e.g., holiday reminders of the gift
rules) that your office circulates to NSA employees are also
effective advertisements for the SOCO.
FINANCIAL DISCLOSURE SYSTEMS
NSA' s public and confidential financial disclosure systems are
in compliance with applicable laws and regulations, with extensive
written procedures governing who is responsible for each task and
detailed instructions for financial disclosure report filers and
reviewers. Electronically-fillable reports and a variety of useful
documents
(e.g.,
frequently asked questions
regarding
the
confidential financial disclosure process) are available on the
SOCO Web site.
The PM plays an essential role in the timely
dissemination of relevant memorandums, forms, and reminder notices
related to the public and confidential systems. Her dedication to
following up with filers, from their initial notification through
the final certification of reports, communicates to employees the
important role of financial disclosure in NSA's ethics program.
Lastly, the three-level review process, whereby the PM
conducts a thorough review of all financial disclosure reports
after the filer's direct supervisor's review and before your final
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review and certification, appears to be an effective mechanism for
identifying potential conflicts of interest.
Public Financial Disclosure System
In 2002, 416 of the required 421 public financial disclosure
reports were filed (the filing of 5 termination reports was pending
at the time of our review).
We examined a sample of 76 reports,
all of which were filed, reviewed, and certified timely. We found
rio substantive deficiencies and only a few minor technical issues.
Confidential Financial Disclosure System
In 2001, all 1,801 of the confidential financial disclosure
reports for NSA's non-SGEs were filed as required.
Of these, we
examined a sample of 101 reports, consistihg of 77 annual and 24
new entrant reports, and found that while most of the annual
reports were filed timely, 16 of the 24 new entrant reports were
filed late. After discussing possible remedies to this issue with
the PM, we determined that you have already tried ins ti tu ting
several policies, including requiring supervisors to make a
determination as to whether their employees are entering covered
positions and subsequently ensure reports are filed where
necessary.
We concluded that the SOCO' s existing new. entrant
procedures are adequate and, riotwithstanding the proportion of late
new entrant reports, the current procedures represent the most
successful effort to meet this requirement. All the confidential
reports in this sample were reviewed and certified timely and
contained no substantive deficiencies.
In addition to the aforementioned confidential reports, all 48
SGEs on the NSAAB required to file confidential reports in 2002 did
so. we examined all 48 reports and found that they were all filed;
reviewed, and certified timely and contained no substantive
deficiencies.
INSPECTOR GENERAL
NSA appears to be complying with 5 C.F.R. § 2638.203(b) (11)
and (12) in utilizing the services of its Office of the Inspector
General (OIG).
As you know, agencies are required by 5 C.F.R.
§ 2638.603 to concurrently notify OGE of any referrals made to the
Department of Justice (DOJ) of potential violations of the criminal
conflict of interest statutes.
However
our discussion with
cognizant officials revealed that the responsibility to notify OGE
had been inadvertently overlooked in the recent past.
In April
2002, NSA referred a case involving an alleged 18 U.S.C. § 205
violation to DOJ which is currently under investigation by DOJ's
Public Integrity Section.
We reminded OIG officials of the
concurrent notification requirement and advised them to designate
one individual to be responsible for notifying OGE in the future.
Information regarding the § 205 referral was subsequently sent to
our office.
I
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According to OIG officials, a positive working relationship
exists between the OIG and the SOCO and information is regularly
shared between the two offices . . Investigators often call you to
seek advice and the IG has requested that you give various ethicsrelated presentations.
ACCEPTM\JCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
During the period October 1, 2001 through September 30, 2002,
NSA approved 33 payments of travel from non-Federal sources under
31 U.S.C. § 1353, the implementing regulation at 41 C.F.R.
part 304-1, and its own written guidance.
The guidance, provided
to all employees, includes a requirement for a traveling employee's
supervisor and a SOCO attorney to approve the travel prior to
acceptance.
All 33 travel payments were approved in accordance
with the statute, regulation, and SOCO written guidance and
payments of more than $250 per event were reported semiannually to
OGE in accordance with 41 C.F.R. part 304-1.9. ·
CONCLUSIONS
Our review demonstrated that NSA has an outstanding ethics
program that generally meets or exceeds OGE's minimal regulatory
requirements. You and your ethics staff have established a strong
ethics program reflective of your collective dedication. The PM's
organized, thorough execution of policies undoubtedly enhances the
program's effectiveness. Further, we concur with the DOD General
Counsel's 1999 independent review of NSA' s ethics program, in which
it was noted that the NSA ethics program operates "with remarkable
efficiency."
We wish to thank you and all other NSA personnel involved in
this review for your efforts on behalf of NSA's ethics program. A
follow-up review will not be necessary. Copies of this report are
being sent to NSA's Director and Inspector General. Please contact
Jan E. Davis at 202-208-8000, extension 1176, if we can be of
further assistance.
Sincerely,

i.~

Deputy Director
Off ice of Agency Programs
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May 2, 2003

Bruce W. Baird
General Counsel and
Designated Agency Ethics Official
Defense Logistics Agency
8725 John J. Kingman Rd.
(b) (6)

Ft. Belvoir, VA 22060-6221
Dear Mr. Baird:

)

The Office of Government Ethics (OGE) has recently completed
its fifth review of the Defense Logistics Agency's (DLA) ethics
program. This review was conducted pursuant to section 402 of the
Ethics in Government Act of 1978, as amended (Ethics Act).
Our
objective was to determine the ethics program's effectiveness, as
measured by its compliance with applicable ethics laws and
regulations. Our current review focused primarily on the ethics
program at corporate headquarters
(HQ) 1 and was conducted
intermittently in November and December of 2002. The following is
a summary of our findings, conclusions, and recommendation.
HIGHLIGHTS
Though we found the DLA ethics program to have many strong
program elements that effectively ensure the public's confidence in
an ethical Government, this report discusses some suggestions for
improving program operations overall.
Mostly, however, we are
concerned about the system for accepting travel payments from nonFederal sources under 31 U.S.C. § 1353. We believe when this issue

1

DLA corporate headquarters is comprised of the Office of the
Director, Support Services, Human Resources (HR), Logistics
Operations, Information Operations, Financial Operations, the Joint
Reserve Forces, the Office of General Counsel, the Equal Employment
Opportunity Office, the Off ice of Small and Disadvantaged Business
Utilization, and the DLA Criminal Investigations Activity. This
review did not include any fieldwork at DLA's nine Field Activities
or the HQ Detachments of Europe and Pacific.
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is addressed the essential ethics program requirements will be met.
ADMINISTRATION OF THE PROGRAM
As the General Counsel, you currently serve as the agency's
Designated Agency Ethics Official (DAEO) and have oversight
responsibility for the ethics program. The Deputy General Counsel
serves as the Alternate DAEO and is assisted in the day-to-day
administration of the ethics program by an Associate General
Counsel, Labor Relations/IT/Support Services, and an Associate
Counsel, Personnel/EEO/Ethics, who both serve as ethics counselors
within the Ethics Office.

\

)

Additionally, Counsels within each of the nine DLA Field
Activities and the HQ Detachments of Europe and Pacific support the
ethics program as Deputy DAEOs. These Deputy DAEOs are responsible
for notifying confidential financial disclosure filers and for the
collection and final review of the reports (OGE Form 450s);
administrative support and coordination for ethics training;
dispensing of ethics advice; and other related matters.
In most
cases, Deputy DAEOs are assisted by their Assistant Counsels.
Direction is provided to Deputy DAEOs throughout the reportinq and
training cycles by the Ethics Office.
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
DLA accepts payments from non-Federal sources for travel,
subsistence, and related expenses incurred by agency employees on
official travel under the authority of the General Services
Administration's (GSA) Interim Rule 4 at 41 C.F.R. part 304-1,
implementing 31 U.S.C. § 1353. The procedures for accepting these
payments are specified in Chapter 4 of the Joint Ethics Regulation
(JER).
However, DLA is not fully complying with part 304-1,
particularly § 304-1.5 which calls for conflict of interest
analyses to be performed as part of the process of approving
acceptances; nor is it fully complying with Chapter 4. Therefore,
we recommend that DLA fully comply with part 304-1 and Chapter 4.
Additionally, we suggest that DLA develop its own prior approval
procedures, including a request form, for approving such payments.
Our concerns developed during our examination of the travel
acceptances reported on DLA's last two semiannual travel reports,
covering the periods from October 1, 2001 through September 30,
2002, whereby we found no written authorizations or other
documentation to support whether the acceptances were approved by
travel approving authorities and/or properly analyzed for conflicts
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by ethics officials. Our examination of the most recent semiannual
report submitted to OGE for the period of April 1, 2002 through
September 30, 2002, reported 20 acceptances, of which 19 were
accepted by the Defense Supply Center(DSC)-Columbus, a DLA Field
Ac ti vi ty, with the remaining one accepted by HQ.
We found no
evidence to suggest that the 20 DCS-Columbus acceptances were
analyzed for conflicts, as required by 41 C.F.R § 304-1.5, although
we were advised that the HQ acceptance was "approved verbally" by
the Ethics Office.

()

Additionally, during our review of the 19 DSC-Columbus
acceptances, we noticed that DSC-Columbus used a reporting form to
prepare its semiannual report for inclusion in DLA' s overall
semiannual report to OGE that lacked all the relevant information
required to be reported. More specifically, the report did not, as
required by 41 C.F.R. § 304-1.9, include the traveler's title; the
event's description/sponsor/location and dates; the travel dates;
and the source of payment.
As we discussed with the ADAEO,
although there is no required form for reporting these payments,
GSA and OGE developed the Standard Form 326 that agencies can use
in reporting this information. Hence, the ADAEO was advised that
DSC-Columbus should discontinue its use of their current reporting
form until they have added the information required by part 304-1.
Similarly, our examination of the one acceptance by the
Defense Human Resources Activity (DHRA), another DLA Field
Activity, reported during the period from October l, 2001 through
March 31, 2002, found no supporting travel documentation. However,
we were provided with a DHRA e-mail reply from the Ethics Office's
inquiry regarding information needed to prepare DLA' s overall
semiannual report.
Although its contents contained pertinent
information needed for reporting, there was no evidence to suggest
that the acceptances had been properly analyzed for conflicts.
OUTSIDE EMPLOYMENT
We found one instance where DLA did not comply with the
outside
employment
prior
approval ·
requirement
at
5 C.F.R. § 3601.107 in DOD's supplemental standards of conduct
regulation.
Section 3601.107 of DOD's supplemental standards of
conduct regulation requires financial disclosure filers to obtain
written approval from an agency designee prior to engaging in a
business activity or compensated outside employment with a
prohibited source.

I
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We suggest that you fully comply with this requirement.
Moreover, as discussed during the review, you might want to
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consider developing more formalized procedures, including a request
form, to ensure compliance with the requirement.
ADVICE AND COUNSELING SERVICES
DLA has complied with 5 C.F.R. § 2638.203 (b) (7) and (8) by
developing and conducting a counseling program for employees
concerning all ethics matters, including post employment, with
records being kept, when appropriate, on the advice rendered.
Moreover, the advice completely and accurately applied the ethics
statutes and regulations and was timely.

()

We examined the advice dispensed electronically and manually
for the 11-month period preceding the commencement of our
fieldwork.
The majority of the advice pertained to issues
involving the receipt of gifts, including the application of the
widely-attended-gatherings exception to employees assigned to
participate as speakers at conferences or other events. Other
issues
addressed
included
use
of
Government
resources,_
endorsements, and service with non-Federal entities.
The Ethics
Off ice generally responded promptly to issues posed, which was
.facilitated by the ethics officials' effective use of e-mail
messages to discuss pending issues among themselves.
Post-employment counseling is provided to all departing HQ
employees in the form of OGE's summary of 18 U.S.C. § 207, a manual
copy of a DLA PowerPoint presentation on job hunting and the postemployment rules, and OGE' s Understandinq the Revolving Door
trifold. Employees ·are also provided with separate DLA summaries
of the post-employment rules affecting civilian personnel, military
personnel generally, and General and Flag Officers.
EDUCATION AND TRAINING
We were pleased to find the education and training program to
exceed the minimal training requirements found at subpart G of
5 C. F. R. part 2 6 3 8, as evidenced by the commitment to provide
annual ethics training to non-filers.
In addition. to conducting
the requisite initial ethics orientation and annual ethics
training, we were also impressed with the host of discretionary
training that is provided throughout the year to help keep
employees knowledgeable of the ethics laws and regulations.
Initial Ethics Orientation
Initial ethics orientations are accomplished at DLA with the
assistance of HR, ensuring that, during HR' s bimonthly new employee

()
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orientation sessions, all new employees are provided with the
Ethics Office's initial ethics orientation material. The material
instructs employees to log onto both the OGE and DOD.Web sites to
review both the Standards of Conduct and the DOD supplemental
regulation. As an alternative to reviewing these regulations,
employees are advised that they have the option of reviewing an
abbreviated version by logging onto DOD's Web site and reviewing
the Employee's Guide to the Standards of Conduct.
Employees are
instructed to send an e-mail message to their Ethics Counselor to
certify completion of the review.
According to the Associate Counsel, when a new Director and/or
Vice-Director enters on duty, a .personal one-on-one ethics
orientation briefing is provided by the Ethics Office.
These
briefings include an overview of the 14 general principles and
discuss the applicability of OGE regulations and the JER to agency
operations.
Additionally,
they
highlight
the
Director's
responsibilities for the agency ethics program, identify recurring
ethical issues pertaining to his/her position, explain how they
were handled in the past, and ~nswer any questions.

()

On a quarterly basis, in addition to the initial ethics
orientation
training,
the
Associate
Counsel
provides
an
introductory ethics briefing to new employees regarding the DLA
ethics program and the resources found on DLA's Today and Tomorrow
Intranet ethics program Web site.
Annual Ethics Training
DLA's public and confidential filers, as well as those
employees designated for training by their supervisor, are required
to participate in annual ethics training.
To help satisfy the
annual training requirement, DLA uses the DOD Standards of Conduct
Office's (SOCO) interactive computer-based training (CBT) modules.
In 2002,
the SOCO-developed training addressed uNon-Federal
entities." Upon the completion of training,
employees are
instructed to send an e-mail or fax message to the Ethics Off ice to
certify that they have completed the training.
Based on our
discussions with the Associate Counsel, we were assured that all
covered employees completed annual ethics training in 2002.
We were advised that in addition to receiving CBT training,
public filers are also provided with in-person training at ~east
once every three years, and with ad hoc discussions on particular
ethics issues, which occur more frequently.
Al though both the
Director and Vice-Director are required to complete annual CBT, we
encourage you to also consider providing, on an annual basis,

()
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personalized in-person ethics training because they occupy highly
visible public trust positions and are held to high standards of
ethical conduct.
Additional DLA Ethics Training Efforts
We found your Intranet Web site to be an outstanding resource
and comprehensive ethics tool for providing periodic updates and
announcements on various ethics topics to all DLA employees. Our
examination of the Web site's contents found the ethics coverage to
be very useful and informative as it featured links to DOD' s
interactive CBT; points of contact information for ethics
officials; and immediate access to both OGE regulations and the JER
along with general guidance on areas governing ethics in
Government.
Throughout the year, by request, the Associate Counsel
provides ethics briefings to senior-level management and executive
officers and other DLA groups, the most recent being at an annual
DLA Criminal Investigations Activity (DCIA) conference.
We were
particularly impressed with the ways in which these briefings were
presented as a number of them were in interactive game formats
which resulted in increased employee enthusiasm over the training
material. Positive comments were received regarding the training
during our discussion with the DCIA Director.
CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM
DLA administers a decentralized confidential financial
disclosure system which is managed primarily by the Associate
General Counsel for HQ filers and by the Deputy DAEOs for filers
located within the Field Ac ti vi ties.
Our review revealed that
improvements are needed within areas of the confidential system to
enable DLA to more
fully
comply with
ethics
regulatory
requirements, particularly improvements relating to the timely
identification of new entrant filers and review of reports by the
Deputy DAEOs.
As discussed with the ADAEO, although we only
examined the confidential reports at HQ, we suggest you also begin
to monitor the activities in the field to determine whether similar
improvements are needed. We remind you that consistent monitoring
is
essential
in
administering
an
effective
decentralized
confidential system to enable the Ethics Office to assess on a
continual basis the system's operation and, when necessary, make
adjustments to address any weaknesses.

'
Mr. Bruce Baird
Page 7
Annual Reports
According to your completed 2001 Agency Ethics Program
Questionnaire submitted to OGE, 4,926 DLA employees were required
to file a confidential report. To evaluate the administration of
the confidential system, we examined 164 of the 820 confidential
reports that were required to be filed at HQ in 2001. Of these 164
reports, we examined 12 new entrant and 118 annual OGE Form 450s
and 34 OGE Optional Form 450-As (Form 450-A).

()

The majority of the 152 annual OGE Form 450s and Form 450-As
were filed timely. However, we noticed a number of annual reports
that appeared to be filed timely, according to both the filer's
signature date and the date of initial supervisory review, but had
been date stamped after the JER's November 30th filing due date.
Upon discussing the matter with the Associate General Counsel, we
learned that the date stamp reflected the dates the reports were
received by the Ethics Office for final review rather than when
they were first received by the filer's supervisor for the initial
supervisory review. As was discussed, the date of receipt should
be annotated on each report when first received by DLA, in
accordance with 5 C.F.R. § 2634.605(a), to help assess compliance
with the filing due date and 60-day review requirements.
We
suggest this responsibility be added to all future guidance
provided to supervisors to stress the importance of having them
date stamp the reports.
Additionally, we found 25 annual OGE Form 450s and 14 Form
450-As that were filed after the JER's established November 30th
filing due date.
Although we were advised that the majority of
these filers were provided verbal extensions, there were no written
annotations on their reports. As we discussed with the Associate
General Counsel, pursuant to subsection 7-303 (c) of the JER,
requests for filing extensions must be submitted in writing by the
filer to the DAEO or designee and the granting of any extensions
must be annotated on the report and include the reason for the
extension. We were assured that this would become common practice
during next year's annual filing cycle. All examined annual reports
were certified soon after review.
New Entrant Reports
Of the 12 new entrant reports examined, we found 8 reports
that were filed late, with the longest being filed 9 months late.
Once received, however, all reports were reviewed timely.
As we
discussed with the ADAEO, we are concerned that new entrant
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confidential filers are not being identified in a timely manner.
We found the current system, . used to timely identify new
employees entering and those transferring into covered positions,
to be a great first step to a very challenging requirement.
New
employees are to take an affirmative step by checking with either
their supervisor or ethics official to determine whether or not
they should file a new entrant report. 2 Although we believe this
approach is extremely useful and value-added, it lacks the proper
coordination needed to ensure filing timeliness. Thus, to ensure
that new employees are making certain of their filing status and
doing so timely, proper coordination needs to occur between the
Ethics Office, HR, and the new employees' supervisors. We believe
this can be accomplished with the agency's development of more
comprehensive procedures that would address HR and the supervisors'
responsibilities in ensuring that all employees entering and those
transferring into covered positions are identified in a timely
manner, instructing employees to complete a confidential report,
and requiring concurrent notification by HR to the Ethics Off ice
and the_ employees' supervisors of all new employees entering and
those transferring into covered positions.

C)

PUBLIC FINANCIAL DISCLOSURE SYSTEM
The
public
financial
disclosure
system
is
centrally
administered and managed by the Associate General Counsel in
accordance with the procedures contained in Chapter 7 of the JER.
To evaluate the public system, we examined 7 new entrant, 32
annual, and 2 termination public reports that were required to be
filed in 2 002·.
Additionally, we reviewed your annual report for
timeliness of filing, review, and forwarding to OGE. Although we
found your report to have been filed and reviewed timely, we
noticed it was forwarded to OGE three months after the date of its
certification.
As we discussed with the ADAEO, annual public
reports for Presidentially appointed·and Senate-confirmed (PAS)
officials and DAEOs that require little or no follow-up should be
submitted to OGE as soon as approved by the agency but generally no
later than August 1st of each year.
In instances where a report
cannot be approved and submitted by August 1st, due to an extension,
pending resolution of a conflict of interest, or the need for

2

)

This requirement is disclosed on both the written guidance
provided to new employees during HR' s new employee orientation
sessions and on the certification sheet used to acknowledge the
employees' receipt of initial orientation training.
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additional information or clarification, the report should be
submitted, at the latest, by September 15th.
We remind you that
timely forwarding to OGE will help to ensure that it begins its
review process sooner, with the goal being to review and certify
the majority of these reports within 60 days of receipt.
• I
I

Although our examination identified no technical issues we
discussed several procedural issues used to administer the system.
The issues addressed:
First, the vast majority of the 32 annual public reports we
examined were not provided an initial supervisory review by the
filers' immediate supervisors, as required by subsection 7-206 of
the JER. Although our last review of DLA noted that public reports
were initially reviewed by a supervisor, our current examination
found only four reports that received this review.
Despite it
being unclear why initial supervisory reviews were no longer being
performed, we were advised that the Ethics Office provided this
review because, in many instances, the DLA Director served as the
filers' immediate supervisor and time constraints would not permit
his involvement in the report review process.

We deemed this practice appropriate, as it relates to the
Ethics Office providing the initial review in lieu of the Director
on reports that he would otherwise be responsible for reviewing.
We do not believe this practice is appropriate, however, for
compliance with the JER's initial review requirement for all other
public filers whose immediate supervisor is not the Director. We
believe all public reports not subject to the Director's review
must receive the initial supervisory ·review from the filers'
immediate supervisor,
as required.
As we reminded ethics
officials, the JER requires this because supervisors are in the
best position to assist DOD Ethics Offices in evaluating the
·information reported on the public reports with the filer's duties
to help in determining current and/or future conflicts. 3
After
discussing the matter with the Associate General Counsel, we are
confident that initial supervisory reviews will be implemented
during next year's annual filing cycle. We strongly suggest that
you add these new reviewing responsibilities and the procedures for
collecting and reviewing public reports to all future guidance
provided to supervisors.

3

As a reminder, an initial supervisory review is not required
for termination reports or reports filed by PAS officials, in
accordance with the JER.

I
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Although we understand the concerns regarding the Director's
time constraints, we believe his involvement in the report review
process would serve as an excellent training tool as well as
provide high visibility to the ethics program. One way to involve
the Director would be to meet personally with him to discuss the
findings from each report subject to his review after the Ethics
Office has provided its initial review.
Second, we noticed that all annual public reports that we
examined were certified on the same day. Although the majority of
these reports were reviewed within 60 days of the May 15th filing
due date, there were 9 reports that were reviewed untimely.
We
remind you that delayed reviews will diminish the agency's ability
to provide timely and specific conflict of interest advice to
employees, which is essential to an ethics program. Public reports
which do not require additional information or remedial action
should be certified within 60 days of each report's receipt date.

()

Lastly, our examination of the reports and files found a
limited number of annotations and/or other documentation associated
with DLA' s review. Al though the Associate General Counsel was able
to respond to our questions without such documentation, we believe
that it is important to maintain adequate documentation to help
carry out an effective and substantive public financial disclosure
review.
As a good management practice, we encourage you to
maintain adequate documentation when reviewing public reports,
includ_ing keeping notes on discussions involving questionable
holdings and their resolution.

After discussing these matters in great detail during the
review, we feel confident that these procedural issues will be
resolved prior to next year's annual filing cycle.
COORDINATION WITH THE OFFICE
OF INSPECTOR GENERAL
DLA appears to be complying with 5 C.F.R. § 2638.203(b) (12),
wherein the Ethics Office utilizes the services of the Office of
the Inspector General in the form of the DCIA. This has included
the referral of matters to and the acceptance of matters from DCIA.
We were unable to assess DLA's compliance with§ 2638.603, wherein
DLA is to concurrently notify OGE of any referrals for prosecution
to the Department of Justice of alleged violations of the criminal
conflict of interest statutes, as there have been no recent
referrals.

"
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CONCLUSIONS AND RECOMMENDATION
Our review revealed that DLA has many effective elements in
its ethics program; however, as was discussed in detail within this
report, some improvements are needed.
Overall, we believe the
ethics program is well served by a dedicated ethics staff that is
committed to ensuring the highest standards of integrity for DLA
and its employees.
To further enhance the program, we recommend that you:
1.

()

Ensure that the system for accepting travel payments from
non-Federal sources under 31 U.S.C. § 1353 complies with
41 C.F.R. part 304-1 and the implementing procedures at
Chapter 4 of the JER.

In closing, I wish to thank you and your staff for all of your
efforts on behalf of .the ethics program.
Please advise me within
60 days of the specific actions your agency has taken or plans to
take on our recommendations. A brief follow-up review will be
scheduled within six months from the date of this report.
Copies
of this report are being forwarded to the DLA Director and the
Director, Criminal Investigation Ac ti vi ty. Please contact David A.
Meyers at 202-208-8000, extension 1207, if we can be of further
assistance.
Sincerely,

Ct:!:~

Deputy Director
Off ice of Agency Programs

Report number 03-011
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Office of Government Ethics

~ 1201 New York Avenue, NW 1 Suite 500
._.,,,,~ Washmgton, DC 20005-3917

May 9, 2003

Erin McDonnell
Associate Special Counsel for
Legal Counsel and Policy
U.S. Office of Special Counsel
1730 M Street, NW., ~
Washington, DC 2003~
Dear Ms. McDonnell:
The Office of Goverrunent Ethics (OGE) has completed its review
of the U.S. Office of Special Counsel's (OSC) ethics program. The
review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended (the Ethics Act). Our objective
was to determine the effectiveness of the ethics program, largely
measured by
its
compliance
with applicable
statutes
and
regulations. This review was conducted in March and April 2003.
HIGHLIGHTS
Although our review found some troubling ethics program
aspects, overall we consider OSC's program sound and appropriately
geared to your agency's mission and employees. Most importantly,
we believe that the ethics program is aimed at preventing employee
ethical violations by providing useful ethics training and advisory
services.
In addition, we found an agency enforcement process
designed to promptly and effectively remedy employee ethical
breaches.
We continue to be concerned about the limited time and staff
resources devoted to administering the ethics program, but consider
the recent staffing changes to be a step in the right direction.
Past staff resource limitations, we believe, to some extent
contributed to several program deficiencies we found, including
(1) failing to adhere to our regulatory guidance when you waived an
employee's disqualifying financial interest; (2) continuing the
practice of requiring employees to seek prior approval before
engaging in outside employment without authorization of the
practice by our Off1ce; and (3) delaying your certification of
public financial disclosure reports. Now that another attorney on
your staff will be assisting you by devoting more of her work time
to ethics program matters, including reviewing financial disclosure
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reports and providing advice, we believe past problems will be
addressed and further issues will be avoided.
ADMINISTRATION OF THE PROGRAM
As the Associate Special Counsel for Legal Counsel and Policy,
you have long-served as the· Designated Agency Ethics Official
(DAEO) for the approximately 100 OSC employees who are located at
headquarters in Washington, DC and two field offices.
As you
explained to us, for many years you, mostly alone, have handled all
ethics duties, in addition to a large and growing workload of other
OSC programmatic legal matters. However, in the recent past, you
have been able to shift some workload to two attorneys on your
staff. You told us that you intend to further assign some of your
ethics-related duties to one of the attorneys on your staff, which
we believe will enhance program operations.
Some limited ethics duties are also conducted by field office
staff members, who on occasion dispense advice to the few employees
in their respective offices.
While OSC has had a long-serving
Alternate DAEO,
who is the Associate Special Counsel for
Investigation and Prosecution, you indicated that he devotes very
limited time to ethics matters and primarily serves as a collector
of financial disclosure reports in your absence
'

18 U.S.C.

§

208(b} (1) WAIVER

On OSC's annual Agency Questionnaire for 2001, you reported
the issuance of an 18 U.S C. § 208(b} (1) waiver to an employee.
However, at the start of our review, you were unable to locate this
waiver
In addition, our Office had never received a copy nor had
it been consulted. (5 C F.R. § 2640 303).
After reviewing various waiver-related documents that you
provided to us, in addition to our discussions, we concluded that
when you first made your determination to waive the affected
employee's disqualifying financial interest, you did not adhere to
our regulatory guidance at 5 C.F.R. § 2640.301. This includes not
fully describing the disqualifying financial interest,
the
particular matters to which it applies, and the employee's role in
the matters
This failure placed the employee at risk of
inadvertently violating 18 U.S.C. § 208. To remedy this problem,
by the close of our review, you re-documented the waiver to comply
with the regulatory requirements and consulted with OGE.
Most
importantly, now that the waiver is fully documented, we believe
that the affected employee is protected.
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ENFORCEMENT
You, along with other management officials, are involved in
administering OSC' s system of enforcement. For the only two ethics
violations from 2001 to the present, OSC suspended two employees
for misusing their Government-furnished travel charge cards and
subsequently failing to satisfy their just financial obligations.
(5 C.F.R. § 2635.809).
In both cases, approximately five months
elapsed from the time of the last violation until management's
Notice of Decision on the disciplinary action to be taken.
We
believe that you are ensuring that prompt and effective action is
being considered to remedy ethics violations, in accordance with
5 C.F.R § 2638.203(b) (9), and are also ensuring that consequences
are imposed on employees who engage in unethical conduct.
We were unable to assess OSC' s compliance with 5 C. F. R.
2638.603, wherein OGE is to be notified by agencies concerning
referrals to the Department of Justice of alleged criminal conflict
of interest violations and of related matters, as there have been
no referrals. Nevertheless, OSC appears to have a system in place
for notifying OGE should a referral be made.
§

COUNSELING AND ADVICE
Your ethics counseling and advice services meet
the
requirements of 5 C.F.R. § 2638.203 (b) (7) and (8). While you often
provide general ethics advice orally, as necessary you also
dispense it in written form, usually by e-mail.
We examined
approximately 15 written determinations that you provided to
employees from 2001 to the present and found that they were
accurate, consistent with applicable laws and regulations, and
appeared to meet employees' needs
The advice covered outside
activities, gift acceptance, fund raising activities, and potential
conflicting interests.
On occasion, you provide general ethics-related information to
employees through memorandums or e-mail, which we advocate as a
good method to heighten their awareness of the rules and
regulations. We encourage that you continue to distribute
information on topical ethics matters, which you told us you intend
to do. You also told us that, as necessary, when employees leave
the agency for the private sector, you give them relevant postemployment information.
In addition, you stated that since you
attend agency senior staff meetings, as appropriate, you keep
managers informed of newsworthy ethics matters.

J
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OUTSIDE ACTIVITY AND EMPLOYMENT
During the course of our review, we were able to clear up a
misunderstanding concerning OSC's long-standing requirement that
employees obtain prior approval before pursuing outside activities
and employment related to their work duties
This practice had
continued subsequent to the issuance of our Standards of Conduct in
1992.
But, as we explained in several DAEOgrams to agencies,
continuing a practice such as this was not permitted, except for a
limited time under "grandfather" provisions.
We discussed with you that the authority to require prior
approval of outside activity and employment must reside in an
agency supplemental regulation agreed to by and jointly issued with
OGE pursuant to 5 C F.R. § 2635.105. In addition, we informed you
that your OGE Desk Officer is available to assist should you choose
to issue a supplemental regulation. Until the issuance of such a
regulation, OSC needs to suspend the prior approval practice, which
you agreed to do.
In the interim, you may encourage employees to
seek advice when they plan to undertake certain types of outside
activities and employment.
EDUCATION AND TRAINING
We found that OGE' s ethics education and training requirements
are being met at DSC, including annually documenting the ethics
training plan. 1 We believe that your ethics Intranet site is one
useful tool for ensuring that employees have easy access to
educational materials
Initial Ethics Orientation
The initial ethics orientation requirement is routinely
satisfied for all new employees, including a new Special Counsel. 2
You told us that in addition to providing the Special Counsel
required written materials, your practice is to provide a one-onone ethics briefing, which is a practice we encourage you to
continue. Another practice of yours that we support is the holding

1

Though the ethics training plan was not documented at the
start of our review in March, you did document your training
approach shortly after we reminded you of this annual requirement.
2

The Special Counsel is the only
Senate-confirmed (PAS) position at OSC.

Presidentially-appointed

'
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of periodic in-person briefings when there is a large enough group
of new employees to train.
In addition to in-person ethics orientation briefings, initial
ethics orientation is immediately satisfied for new employees when
they in-process and are given written ethics materials.
These
include an OSC Directive on initial ethics orientation,
a
memorandum signed by the Special Counsel, and an acknowledgment
form.
Employees are required to sign this form which certifies
that they, among other things, are required to comply with the
Standards of Conduct.
This is another practice that we believe
helps to ensure employees' understanding of the rules. According
to the Director of Human Resources, inspection of new employees'
official personnel files found that eight of the nine employees who
entered on duty in approximately the past year had completed and
returned the acknowledgment form. She intended to collect the form
from the remaining employee.
Annual Ethics Training
You told us that you routinely provide in-person annual ethics
training to covered employees every year and confirmed that all
received it in 2002. Last year's training consisted of attendees
viewing a videotape of 1 the Department of the Interior's 2002
satellite ethics training, receiving a draft copy of OSC's newly
updated Directive chapter entitled "Ethics Responsibilities and
Program Procedures,• and participating in a question and answer
segment
You stated that the Special Counsel has attended one of
the annual training sessions each year of her five-year tenure. We
remind you, however, that OGE encourages giving all PAS employees
one-on-one annual ethics training in order to personalize it for
their specific needs.
PUBLIC AND CONFIDENTIAL SYSTEMS
We found that OSC's public and confidential financial
disclosure systems are in general compliance with the laws and
regulations. Notwithstanding the fact that financial conflicts are
highly remote for most OSC employees, we encourage adherence to the
procedural and reporting requirements of 5 C.F.R part 2634.
Eleven public and two confidential reports were required to be
filed in 2002.
Our examination of all reports, excluding the
public reports filed by you and the Special Counsel, found that all
were filed and initially reviewed timely. However, concerning the
thoroughness of the review, at the time of our examination, you had
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not yet certified two of the public reports filed by one employee,
pending the receipt of additional information.
The reports filed by the Special Counsel and you, which are
required to be transmitted to OGE pursuant to 5 C.F.R § 2634.602,
were only examined for timeliness of filing,
review,
and
transmittal to OGE
We found that one was forwarded timely and the
other was delayed. We reminded you of the requirement to transmit
reports to our Office as soon as they are certified.
Though your initial review of public financial disclosure
reports was timely, certification of almost all was protracted {at
least six months after your initial review). Delays were generally
not due to needing additional information from filers; rather,
certification was held up due to the demands of your other work.
For the two reports not yet certified, you told us that you
had initially reviewed this one filer's annual and termination
reports shortly after they were submitted in July and August 2002,
respectively. But, mostly due to the demands of your other work,
you had not followed-up with the filer to obtain additional
information. In the course of our review, when we questioned the
reports' status, you contacted the filer and told us that you
expect to obtain the required brokerage information soon.
We believe that such long delays will be eliminated by having
another reviewing official on your staff.
In addition, she will
help to ensure that the administrative and substantive aspects of
the financial disclosure process are accomplished each filing
season.
ACCEPTANCE OF TRAVEL PAYMENTS
OSC accepted nine payments from non-Federal sources for
travel, subsistence, and related expenses incurred by agency
employees
on
official
travel
from
October
1,
2001
to
September 30, 2002. The semiannual reports were forwarded to OGE
timely. Based upon the information contained in these reports and
an examination of other related OSC documents, we found these
payments were accepted in accordance with the General Services
Administration's Interim Rule 4 at 41 C.F.R. part 304-1,
implementing 31 U S.C. § 1353.
CONCLUSIONS AND RECOMMENDATIONS
It is clear that you have placed priority on keeping OSC
employees aware of the requirements for ethical conduct and that
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the agency takes prompt and effective action when employees violate
ethics rules
These are essential elements for a well-run ethics
program.
We expect that you will consider the various program
suggestions we made during discussions with you, in addition to
taking action on the matters addressed in this report. You agreed
to suspend OSC's practice of requiring employees to obtain approval
before undertaking certain outside activities and employment and
told us that you will be considering issuing an agency supplement
to the Standards of Conduct. Recognizing that other improvements
are underway, we are only recommending that you:
1.

Ensure
that
sufficient
resources
dedicated to the ethics program

are

continually

2.

Cornplete your review of and certify the two remaining
uncertified public reports from 2002.

3.

Ensure that financial disclosure reports are reviewed and
certified timely.

In closing, we wish to thank you for your efforts on behalf of
the ethics program
Please advise me within 60 days of the
specific actions planned or taken concerning the recommendations in
our report. A follow-up review will be scheduled within six months
from the date of this report
In view of the corrective action
authority vested with the Director of the Office of Government
Ethics under subsection 402 (b) (9) of the Ethics Act, as implemented
in subpart D of 5 C.F.R part 2638, it is important that ethics
officials take actions to correct these deficiencies in a timely
manner. Please contact Ilene cranisky at (b)(6)
~if we may be of further assistance.
Sincerely,

<J~k

Covaleski

a : . u t y Director
Office of Agency Programs
Report Number 03- 012
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May 20, 2003

David L. Frank
Legal Counsel and
Designated Agency Ethics Official
Equal Employment Opportunity Commission
1801 L Street, NW.
Washington, DC 20507
Dear Mr. Frank.
The Office of Government Ethics (OGE) has completed a review of
the Equal Employment Opportunity Commission's (EEOC) ethics program.
The review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended (Ethics Act). Our obJective was
to deteJ:Tnine the ethics program's effectiveness, measured primarily
by its compliance with applicable statutes and regulations.
The
·review was conducted in January 2003.
HIGHLIGHTS
We found EEOC's program meets most requirements. The program
is staffed by very capable ethics officials who are dedicated to
providing the best possible services to EEOC's employees. However,
we examined docwnents which indicated employees took actions in
cases involving entities in which they may have had a disqualifying
financial interest under 18 U.S.C § 208.
Our report recommends
that ethics officials revisit these cases and conduct a section 208
conflict of interest analysis of each.
If it is found that there
were any conflicts of interest, the appropriate actions must be
taken.
We also found that EEOC has no reliable procedures for
ensuring that Schedule C employees file the required public
financial disclosure reports when they enter or leave their
positions. Our report further discusses the difficulty EEOC has in
identifying some new entrant confidential filers. Additionally, it
could not be confirmed that any of the Commissioners have ever
received initial ethics orientation or, with the exception of one of
the Commissioners, annual training.
ADMINISTRATION
EEOC's ethics program is largely centralized at headquarters
with the Assistant Legal Counsel within the Office of Legal Counsel
(the primary ethics official) being responsible for the day-to-day
administration of the program.
The primary ethics official
coordinates the efforts of the legal staff members (Ethics Liaisons)
and administrative support personnel who assist him in carrying out
the various functions of the ethics program.
In addition, Deputy
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Ethics Officials provide some services to the District Off ices in
which they work, with oversight from the primary ethics official.

POTENTIAL VIOLATIONS OF
18 u.s.c. § 208
Documents provided during our review of the confidential
financial disclosure system raised significant questions as to
whether six employees assigned to three District Offices may have
violated 18 U.S.C.
§
208 .by participating personally and
substantially in particular matters in which they had a financial
interest.
Headquarters ethics officials sent memorandums to the
three District Directors noting which employees disclosed interests
(on their 2002 confidential reports) in entities against whom
charges were pending within their respective districts.
The
memorandums asked the Directors to confirm that the indicated filers
had no involvement in cases concerning the entities in which they
disclosed an interest.
The Directors reported that six employees
had such involvement.
None of the District Directors conducted an 18 U.S.C. § 208
conflict of interest analysis. One determined that "none of these
instances involved any decisions which would have a material effect
on the financial interests of the individuals involved •
In such
cases, the District Directors remind those filers that they are not
to have involvement in cases in which they have a financial
interest. We would note that the "material effectn test articulated
by one of the Directors is not the accepted standard under section
208, which does not have a de minimis or materiality requirement.
In a conference call with headquarters ethics officials, they
confirmed that District Directors do not conduct conflict of
interest analyses. Instead, they make a determination as to whether
an employee's decision was affected by his or her financial interest
in the entity being charged. Headquarters ethics officials, who are
responsible for conducting any necessary conflict of interest
analyses, do not usually put such analyses in writing.
We would
note that section 208 does not require any analysis of whether the
disqualifying financial interest actually affected a decision by the
employee.
Furthermore, during the conference call, EEOC stated that it
would not consider the act of approving or disapproving a request
for information made under the Freedom of Information Act (FOIA} by
a District Office employee to be an act which could violate
18 U.S.C. § 208
OGE does not agree with this conclusion, as a
matter of law.
Generally, OGE believes that an employee has a
financial interest in a FOIA request, within the meaning of section
208, if the employee owns stock in the requester
A company
necessarily expends resources in requesting documents under FOIA and
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may expend additional resources to appeal any denial of its request.
Consequently, we believe that the resolution of a FOIA request
affects the financial interest of the requester. Moreover, it has
been our longstanding view that stockholders, as part owners of a
company, have a financial interest in any particular matter that
directly and predictably af fee ts the financial interests of the
company. Consequently, an employee who owns stock in a company has
a financial interest, under section 208, in any FOIA request
submitted by that company. In some circumstances, an employee also
may have a financial interest if he or she owns stock in a company
that is not the requester but is the subject of the documents
requested, for example, if those documents concern confidential
commercial information of that company.
We identified for headquarters ethics officials each of the six
employees who took official action in matters involving an entity or
entities in which they had a financlal interest
EEOC must analyze
each case for conflicts of interest by first determining whether the
employee's financial interest in the affected entity or entities was
the ownership of securities which met the de minimis exemption
criteria found at 5 C.F.R. § 2640.202 at the time the actions were
taken ($5,000 prior to April 18, 2002 or $15,000 on or after April
18, 2002). If the interest exceeded the de minimis, EEOC must then
determine whether there is information indicating that 18 U.S.C.
§ 208 was violated and refer the matter for possible investigation
consistent with the requirements of 28 U.S.C. § 535. We understand
that many agencies comply with section 535 by referring the matter
to their Inspector General.
CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM
We examined 55 of the 261 confidential financial disclosure
reports required and filed in 2002.
Most of these were filed,
reviewed, and certified timely and without significant issues. As
already noted, six.employees disclosed that they had a financial
interest in entities against whom charges were pending within their
respective District Offices
As also noted, these filers took
official action in those cases.
These potential conflicts were
identified as ethics officials compared disclosed holdings to lists
of entities against whom charges were pending in each District
Office.
The list of entities was generated by EEOC's Charge Data
System. We commend EEOC for using this efficient method to identify
potential conflicts of interest.
However, contrary to EEOC' s
practice of not committing a conflict of interest analysis to
writing, we feel that it would be prudent to document any analysis
that is done.
While there was no problem identifying newly hired EEOC
employees,
our examination of confidential reports revealed
difficulty in identifying employees promoted or transferred to
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covered positions from within the agency. This weakness is mostly
due to a recent change in providers of human resource services from
the General Services Administration to the Department of the
Interior and the different ways those providers handle position
coding. The primary ethics official was aware of the problem and
working to resolve the issue.
We encourage you to work with your
human resources services provider to establish procedures for the
timely identification of all filers.
PUBLIC FINANCIAL DISCLOSURE SYSTEM
The public financial disclosure system is generally in
compliance with 5 C.F.R. part 2634.
We examined all 56 public
reports required to be filed during 2002 for technical deficiencies,
conflict of interest issues, and timeliness of filing, review, and
certification.
We found them to be generally well-reviewed by
ethics officials using EEOC's Charge Data System, and (except for
reports filed by Schedule C employees) filed, reviewed, and
certified in a timely manner. These 56 reports did not include the
reports filed by you and four employees who are Presidential
appointees requiring Senate confirmation (PAS) . . We did verify,
however, that your report and the PAS reports were filed, reviewed
by the agency, and forwarded to OGE in a timely manner
During our examination of the public reports we determined that
there are no reliable procedures for ensuring that Schedule C
employees file new entrant reports when they enter their positions
or termination reports when they leave those positions. Four of the
five reports filed by Schedule C employees (three new entrant
reports and one termination report) were filed more than 30 days
late. Ethics officials are trying to determine what procedures can
be implemented to notify them of the arrival and departure of
Schedule C employees so that the employees can be timely informed of
the filing requirements . 1
Since Schedule C employees can hold
positions which are particularly vulnerable to conflicts of
interest, EEOC must resolve the issue of timely filing for these
employees in order to protect both the agency's interests and its
Schedule
C employees.
Alternatively,
ethics
officials
are
considering whether they can justify exclusion from the filing
requirement for at least some of the current Schedule C employees
INITIAL ETHICS ORIENTATION
EEOC met the requirements for providing initial ethics
orientation to new employees in 2002, except as regards to PAS
1

There was evidence that at least three of the late filers were
not made aware of the filing requirement until well after their
filing deadlines had passed.
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employees.
At the time of our review, ethics officials could not
verify that current PAS employees had ever received initial ethics
orientation.
If no verification can be found, training must be
provided.
We were gratified to learn that other new headquarters
employees, in addition to receiving the required written materials,
also received verbal training provided by the primary ethics
official.
Employees hired into District Offices are also routinely
provided with a package of the requisite materials, fulfilling the
requirement for written training
All employees were required to
complete a certificate verifying they had reviewed the materials and
then submit it to the primary ethics official.
Completion of
training was tracked by comparing a list of new hires against the
certificates received.
ANNUAL ETHICS TRAINING
EEOC generally met the requirements for providing annual ethics
training to covered employees in 2002, again with the exception of
PAS employees. Ethics officials could not confirm that any of the
Commissioners had ever received annual ethics training prior to this
year when training was provided to one Commissioner.
If it cannot
be verified that training was provided, these employees must be
trained as soon as possible. Headquarters ethics officials visited
about half of EEOC's field offices and provided verbal training to
local covered employees
The remaining covered employees at
headquarters and in the field completed their training online.
ADVICE

.AND

COUNSELING

We examined the limited written ethics-related advice and
counseling rendered by EEOC ethics officials during 2002. Based on
our examination, we concluded that all the advice and counseling was
consistent with applicable statutes and regulations.
According to the primary ethics official, advice is available
from approximately eight Ethics Liaisons, four other headquarters
ethics officials, and the Deputy Ethics Officials in the field
Headquarters ethics officials receive 5 to 10 questions a week to
which they usually respond to orally.
OFFICE OF INSPECTOR GENERAL
EEOC appears to be complying with 5 C.F.R. § 2638.203(b) (12),
wherein the services of the Office of Inspector General (OIG) are
utilized, including the referral of matters to and the acceptance of
matters from OIG
However, there was some question concerning
EEOC's compliance with § 2638 603, wherein agencies are to
concurrently notify OGE concerning referrals for prosecution of

.
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alleged violations of criminal conflict of interest laws to DOJ as
well as certain information on the subsequent disposition of the
referrals.
There were two alleged violations of 18 u.s.c. § 207 in 2002.
Ethics officials appeared to have taken appropriate action in both
cases in terms of referring the cases to DOJ for prosecution,
al though they did not notify OGE. We were provided two memorandums
and their attachments sent by ethics officials to DOJ' s Public
Integrity Section in the Criminal Division concerning the alleged
violations. They document conversations between EEOC officials and
an official within the Public Integrity Section regarding EEOC's
opinion that the former employees had violated the statute.
DOJ's
response in both cases was to recommend that the matters be referred
to EEOC' s OIG for investigation. We consider each of these contacts
to constitute a referral to DOJ. Ethics officials subsequently sent
memorandums to the OIG notifying them of DOJ's response. While the
former employee ceased the activity that was in question in one
case, the OIG continued to monitor the remaining case.
The primary ethics official did not believe the actions taken
constituted a referral to DOJ and therefore did not concurrently
notify OGE.
However, he did not object to forwarding such
information to OGE in the future. We encourage ethics officials to
contact their OGE Desk Officer in the future if there is any doubt
as to what OGE would consider reportable information. The receipt
of this information is an important means by which OGE can monitor
EEOC's system of enforcement, including whether disciplinary action
is considered when DOJ declines to prosecute.
PAYMENTS FOR TRAVEL FROM
NON-FEDERAL SOURCES
The procedures in place to accept payments for travel from nonFederal sources pursuant to 31 U.S.C. § 1353, and from 26 U.S.C.
§ SOl(c) (3) organizations pursuant to 5 U.S.C. § 4111 appear to be
appropriate for ensuring such payments are accepted in accordance
with applicable regulations. They provide for conflict of interest
analysis and approval prior to acceptance.
We examined two
semiannual reports of payments accepted from non-Federal sources
sent to OGE covering the period October 1, 2001 through September
30, 2002.
All reported acceptances of payments were analyzed for
conflict of interest issues. However, we found three cases in which
approval was not granted until after travel had occurred
We
advised ethics officials to ensure in the future that all
acceptances are approved in advance except as provided in 41 C F.R
§ 304-3.13.
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CONCLUSIONS
EEOC's ethics program is administered by capable, experienced,
and dedicated ethics officials. With the noted exceptions, i t is in
compliance with applicable
statutes and regulations.
The
implementation of the recommendations below will help strengthen the
program further.
RECOMMENDATIONS
We recommend that you·
1.

Analyze for conflict of interest each of the
six cases in which a violation of 18 U.S. C.
§ 208 may have occurred and, as appropriate,
refer the matter for investigation consistent
with the requirements of 28 U.S.C. § 535.

2.

Develop and implement procedures to identify
new
entrant
and
termination
Schedule
C
employees so that they can be made aware of the
filing requirements
'

3.

Either verify that initial ethics orientation
and annual training was provided to EEOC' s
current Commissioners, or provide the required
training as soon as possible.

In closing, I would like to thank you for all of your efforts
on behalf of the ethics program. Please advise me within 60 days of
the actions you have taken or plan to take to satisfy the
requirements of our reconunendation. A brief follow-up review will
be scheduled within six months from the date of this report.
In
view of the corrective action authority vested in the OGE Director
under subsection 402(b) of the Ethics Act, as implemented in subpart
D of 5 C.F R. part 2638, it is important that our recommendation be
implemented in a timely manner
A copy of this report is being sent
via transmittal letter to EEOC' s IG. Please contact Jerry Chaffinch
at 202-208-8000, extension 1157, if we can be of assistance.
Sincerely,

Qo-dt_G·~
(/';ack Covaleski
Deputy Director
Office of Agency Programs
Report Nwnber 03- 013
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July 8, 2003

Edgar M. Swindell
Associate General Counsel for Ethics and
Designated Agency Ethics Official
Department of Health and Human Services
twJlQI Humphrey Building
200 Independence Avenue, SW.
Washington, DC 20201
Dear Mr. Swindell:
The Off ice of Government Ethics (OGE) has recently completed
a review of the Indian Health Service's (IHS) ethics program. This
review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended (Ethics Act). Our objective was
to determine the ethics program's effectiveness, as measured by its
\

\

)

compliance

wiLh

applicable

eLhics

laws

and

regulaLions.

Our

current review focused primarily on the ethics program at
headquarters (HQs) 1 and was conducted intermittently between
December 2002 and February 2003.
HIGHLIGHTS
The ethics program is well served by a professional, highly
organized, and dedicated Program Integrity and Ethics Staff (PIES)
Director and an ethics staff that is dedicated and committed toward
maintaining a strong and viable ethics program.
It is apparent
that IHS ethics officials take their duties and responsibilities
seriously and that they are dedicated to providing the highest
standards of integrity for IHS and its employees.

1

IHS has approximately 15, 000 employees located throughout its
headquarters in Rockville, MD; its 2 Engineering Services located
in Seattle, WA and Dallas, TX; and its 12 administrative units,
called Area Offices, located in Aberdeen, SD; Anchorage, AK;
Albuquerque, NM; Bemidji, MN; Billings, MT; Nashville, TN; Oklahoma
City, OK; Phoenix, AZ; Portland, OR; Sacramento, CA; Tucson, AZ;
and Window Rock, AZ.
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Though the essential ethics program requirements are currently
being met at IHS, this report also highlights the current
Department of Health and Human Services (HHS) restructuring
initiatives and our suggestions to ensure that adequate resources
are provided to IHS to continue the program's effectiveness.
Although we were unable to assess the impact of any of the current
restructuring initiatives on the IHS ethics program during our
current review, we remind you that it is vitally important that the
IHS ethics program receive adequate support to effectively sustain
and monitor the ethics program outside of HQs. Our suggestions are
included within the body of this report.
ADMINISTRATION OF THE PROGRAM

()

As the Associate General Counsel for Ethics, you currently
serve as HHS' Designated Agency Ethics Official (DAEO), in the
Office of the General Counsel's Ethics Division (OGC-Ethics
Division), and have oversight responsibility for the HHS-wide
ethics program.
While general responsibility for all ethics
matters rests with the OGC-Ethics Division,
Deputy Ethics
Counselors (DEC), generally senior-level officials within the
various HHS components, assist you in administering the HHS-wide
ethics program as ethics liaisons for their respective component.
The IHS ethics program is currently administered by the
Director, Office of Management Support, who was appointed as the
IHS DEC on February 4, 2002. The day-to-day operation of the
program is carried out by PIES which is comprised of a Director and
three analysts. 2 An Attorney-Advisor from your staff also assists
PIES on a weekly basis with the dispensing of legal advice, the
rendering of ethics training, and other ethics matters. 3

2

A support
review.
3

('-)

staff position was

vacant during our on-site

In addition to managing the IHS ethics program, PIES is also
responsible for 1) formulating plans and providing leadership,
guidance, and evaluations for the IHS Personnel and Physical
Security programs; 2) providing management focus and guidance for
the IHS-wide employee drug testing program; 3) providing focus for
IHS-wide management investigative capability for hotline cases; 4)
directing the investigation and resolution of allegations of
impropriety, mismanagement of resources, abuse of authority,
violations of Standards of Conduct, or other forms of wrongdoing or
mismanagement; and 5) advising IHS management of appropriate
corrective and remedial actions to be taken on investigatory
findings and recommendations.
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Additionally,
the ethics program is supported by Area
Directors, or more specifically their designees who serve the IHS
ethics program as Area/Field Ethics Contacts (AECs).
These AECs
serve on a collateral-duty basis and are located within each Area
Offices' personnel office and are responsible for notifying
confidential financial disclosure filers and collecting and
performing the final review of the reports (OGE Form 450s);
providing administrative support and coordinating ethics training;
dispensing of ethics advice; and other related matters. Direction
is provided to AECs throughout the reporting and training cycles by
PIES.
RESTRUCTURING INITIATIVES

r ...)
\_

In response to Government-wide management initiatives set
forth in The President's Management Agenda, 4 HHS-wide restructuring
efforts are currently underway to make HHS more citizen-centered,
results-oriented, and market-based.
To improve efficiencies and
streamline and build cohesion among all HHS components, a series of
cross-cutting restructuring initiatives will consolidate and move
some functions traditionally carried out within HHS components into;
the Departmental level.
One major cross-cutting initiative will
consolidate the number of HHS-wide personnel off ices from its
current 40 to 6 by the end of 2003 and then again to 4 by 2004.
These four personnel offices will be located in Baltimore, Atlanta,
Bethesda, and Rockville and will provide on-site services for the
major employment centers of HHS .
. For IHS, the consolidation of its personnel offices will
eliminate the current 12 AECs who administer the ethics program
within each Area Office. Because of the uniqueness of IHS and the
specialized local expertise and skill needed to support the
dispersed and remote locations of the IHS workforce, the Director
expressed concern about whether any realigned ethics staff will
adequately ensure the continual quality and effectiveness of the
ethics program outside of HQs. Since IHS' internal. restructuring
plans were still being developed during the time of our on-site
review, we were unable to assess what impact a realignment would
have on the ethics program.
However, as we discussed with the
Director, ·we believe it imperative for the IHS leadership to
recognize this issue and ensure that IHS' ethics program, outside
of HQs, receives the proper resources and assistance needed to
administer the program in a positive and effective manner.

4

The President's Management Agenda is a strategy for
Government-wide reform to improve the management and performance of
the Federal Government.

()
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EDUCATION AND TRAINING
IHS'
education
and
training
program
exceeds
the
minimal
training
requirements
found
at
subpart G of 5 C.F.R. part 2638, as evidenced by PIES' commitment
to providing live initial ethics orientation briefings to all new
HQ employees.
In addition to conducting the requisite annual
ethics training, we were also impressed with the host of
discretionary training provided throughout the year to keep
employees knowledgeable of ethics laws and regulations.
Initial Ethics Orientation

C)

PIES provides all new HQs employees with live initial ethics
orientation briefings. When employees are unable to attend a live
session, make-up sessions are held or written materials are
distributed
that
satisfy
the
requirements
found
at
5 C.F.R. § 2638.703. Sign-in sheets are used to track employee
attendance.
According to PIES' training records, 18 new HQs
employees were provided an initial ethics orientation in 2002.
PIES provides the AECs with written guidance along with an ethics
training program package to assist in ensuring that orientations
are completed. An in-person ethics orientation is provided by your
office when a new IHS Director enters on duty.
Annual Ethics Training
IHS' public and confidential filers, as well as contracting
officers and those employees designated for training by the IHS
Director, a:re required to participate in annual ethics training.
To satisfy the annual training requirements in 2002, live training
sessions were provided. Training certificates were used to
acknowledge completion of the requisite training.
The Director
assured us that all covered employees completed annual ethics
training in 2002.
Additional IHS Ethics Training Efforts

(

\

'-___/

Our examination of the IHS Web site's contents found the
ethics coverage to be very useful and informative, and to feature
immediate access to both OGE regulations and the HHS supplemental
regulation. The site also featured immediate access to general
guidance on areas governing ethics in Government, ethics alerts
regarding prevalent ethics topics, computer-based training links
for incumbent employees, and point of contact information for all
IHS ethics officials.

(\
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Throughout the year, by request, PIES and the Attorney-Advisor
from your staff provide ethic.s briefings to senior contracting
officials and other IHS groups. Biennially, PIES conducts a threeday Area Ethics Contact Ethics Conference to discuss pertinent
ethics-related topics with the AECs and other representatives. The
most recent conference was held in April 2002 and included
workshops provided by the Office of Special Counsel (OSC), OGE, and
PIES.
Additionally, we were impressed with PIES' creative and
innovative training approaches used to bring attention to the IHS
ethics program.
We were particularly impressed with an ethics
briefing that was given during a Halloween "Trick or Treat" event,
which resulted in increased employee enthusiasm over the training
material rendered.
ADVICE AND COUNSELING SERVICES
· Our current examination of the advice and counseling services
found that IHS has complied with 5 C.F.R. § 2638.203 (b) (7) and (8)
by developing and conducting a counseling program for employees
concerning all ethics matters, including post . employment, with
records being kept, when appropriate, on the advice rendered.

()

We examined the advice dispensed electronically by both PIES
and the AECs for the 11-month period preceding the commencement of
our fieldwork. We found the advice covered a number of ethics
issues concerning outside activities, fundraising, commissioned.
officers, gifts, award/prizes, contracting/partnering, and gaming
on Federal property. The advice was responsive to the employees'
needs in terms of timeliness, as responses were generally rendered
promptly to the questions that were posed. Moreover, the advice
completely and accurately applied the ethics statutes and
regulations.
CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM

(
\
\_j

Our current examination of the confidential system found IHS
to be administering a well-run, decentralized. system, with
sufficient written guidance and direction provided to PIES by the
OGC-Ethics Division.
To evaluate the system's effectiveness, we
examined a sample of 95 of the 325 IHS confidential reports
required to be filed by both HQs and Area Office employees in 2002.
Of these 95 reports, there were 4 new entrant and 36 annual
confidential financial disclosure reports (OGE Form 450s) and 55
OGE Optional Form 450-As (Form 450-As).
With the exception of
eight reports, including the four new entrant reports, all were
filed and reviewed timely and certified soon after review.
We
found reviewing officials to have knowledge of the circumstances

()
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surrounding the approval of each report questioned by the review
team. There were no conflicts of interest or other substantive
deficiencies revealed on the reports; only minor technical errors.
Notwithstanding the overall effectiveness of IHS' confidential
system, we discussed with the Director several recurring reviewer
errors noticed throughout our examination of the confidential
reports filed within the Area Offices. The following information
is provided to help emphasize training areas that PIES should
address when training its reviewers:
•

The date of receipt must be recorded inunediately on all
confidential
reports,
in
accordance
with
5 C.F.R. §§ 2634.909(a) and 2634.605(a). The date of receipt
indicates whether reports are filed timely and is useful in
ensuring that reports are reviewed timely.
Delinquent or
missing reports, or delayed reviews, diminish your ability to
provide timely and specific conflict of interest advice, which
is the fundamental purpose of the ethics program.

•

The annual confidential reporting period ends on September 30
each year; employees are not permitted to file reports prior
to that date.
If early reports are received, reviewing
officials should ensure that all time periods .are accounted
for by obtaining verification from filers that there were no
changes in their holdings from the date of filing to September

()

30th.

•

To safeguard the prevention of conflicts of interest, a
Form 450-A filed in lieu of the annual Form 450 must he
submitted in accordance with 5 C.F.R.
§
2634.905(d).

PUBLIC FINANCIAL DISCLOSURE SYSTEM
IHS'
public
financial
disclosure
system is
centrally
administered and is well managed by PIES. To evaluate the system's
effectiveness, we examined 2 new entrant, 25 annual, and 2
termination public reports that were required to be filed in 2002. 5
Our examination revealed no technical errors or substantive
deficiencies and each report was thoroughly reviewed for potential
conflicts.

5

I

\

\~~_/

We did not examine the public report required to be filed by
the DEC since your office is responsible for collecting, reviewing,
and retaining this report.

--)
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Notwithstanding the overall effectiveness of the public
system, we discussed with the Director two procedural issues that
we noticed during our examination of the public reports:
First, although all examined reports· were filed in a timely
manner, the date on which PIES received the filers' reports was not
always indicated, as required by 5 C.F.R. 2635.605(a). We advised
the Director of this and were assured that this will be a
consistent practice during next year's annual filing cycle.
Second, during our examination of filers' individual report
files, we found several prior-year reports being retained longer
· than the required six-year period. We reminded the Director that .
pursuant to 5 C.F.R § 2634.604(a), after the six-year period,
public reports must be destroyed unless needed in an ongoing
investigation. The Director confirmed that the appropriate reports
would be destroyed.
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES

()

PIES is appropriately authorizing the acceptance of payments
for travel and related expenses from non-Federal sources incurred
by agency employees on official travel, in accordance with General
Service Administration's Interim Rule 4 at 41 C.F.R. part 304-1,
implementing 31 U.S.C. § 1353. We examined the 72 travel
acceptances reported on IHS' last 2 semiannual travel reports to
OGE covering the 2 6-month periods from October l, 2001 through
September 30, 2002, and found all acceptances to have been
appropriately authorized.
We were impressed with the way PIES
performs its conflict of interest analyses by directly v~rifying
with each sponsoring organization the pertinent information needed
to ensure that each payment is properly accepted.
In addition, although all examined acceptances were reported
properly, we noticed several travel payments totaling less than
$250 per event included on each of the aforementioned travel
reports.
We reminded the Director that, in accordance with
41 C.F.R. § 304-1.9, agencies are only required to submit
semiannual reports to OGE of travel payments totaling more than
$250 per event, including negative reports. We were assured that
only payments meeting the required reporting threshold would be
included on future semiannual travel reports.

I
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OUTSIDE EMPLOYMENT
In accordance with HHS' supplemental standards of conduct
regulation at 5 C.F.R. § 5501.106, which is intended to prevent
ethics violations, IHS requires employees to obtain advance written
approval for certain types of outside employment and/or other
outside activities.
This includes outside professional and
consultative work, writing and editing, teaching and lecturing,
and holding office · or membership in professional societies. In
addition,
through
internal
procedures
pursuant
to
§ 5501.106(d) (5) (ii), IHS requires its employees to obtain advance
approval when serving on tribal governing bodies.
During our examination of the financial disclosure reports,
one filer reported outside employment for which prior approval had
not been obtained. The filer obtained written approval prior to the
conclusion of our on-site review work.
TRIBAL OR ALASKA NATIVE GIFTS
In
accordance
with
HHS'
supplemental
regulation
at
5 C.F.R. § 5501.103, an employee may accept unsolicited gifts of
native artwork or crafts, from Federally recognized Indian tribes
or Alaska Native villages or regional or village corporations,
valued up to and including $200 per source in a calendar year. A
written approval is necessary if the donor is a tribe or village
that has interests that may be substantially affected by the
performance or nonperformance of the recipient's official duties.
Our current review found no instances of gift acceptance under this
authority.
COORDINATION WITH THE OFFICE
OF INSPECTOR GENERAL
PIES is meeting the requirements of 5 C.F.R. § 2638.203(b) (12)
pertaining to coordination with HHS' Office of Inspector General on
ethics-related matters. We have determined that the offices have
established a good working relationship with each other. We were
advised that there have not been any recent violations of the
criminal conflict of interest laws referred for prosecution to the
Department of Justice.
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In closing, we wish to thank you and all PIES personnel
involved in this review for your efforts on behalf of IHS' ethics
program. A copy of this report is being forwarded to the IHS
Interim Director. Please contact David A. Meyers at 202-208-8000,
extension 1207, if we can be of further assistance.
Sincerely,

Jack Covaleski
Deputy Director
Office of Agency Programs
Report number 03- 014
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Paul R. Corts
Designated Agency Ethics Official and
Assistant Attorney General for Administration
Departm~nt of Justice
950 Pennsylvania Avenue, NW.
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Washington, DC
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Dear Mr. Corts:

(

)

The Office of Government Ethics (OGE) has completed its review
of the ethics program at the Department of Justice (Justice) . The
review focused on the Civil Division (Civil), the Environment and
Natural Resources Division (ENR), the Tax Division (Tax), and the
Off ice of the Attorney General (OAG) .
This review was conducted
pursuant to section 402 of the Ethics in Government Act of 1978, as
amended.
The review was conducted intermittently from July 2002
through October 2002.
This report contains our findings and
conclusions.
We also performed a review of the ethics program at the
Executive Office of the United States Attorneys (EOUSA) .
We are
reporting our findings from the EOUSA review in a separate letter
to you.
HIGHLIGHTS
Our review found that the ethics program is well managed. We
believe that ethics officials in Justice's Departmental Ethics
Off ice (DEO) are providing quality overall direction and ethics
advice to Deputy Designated Agency Ethics Officials (DDAEO)
throughout Justice.
These officials, in turn, demonstrated
dedication to providing high-quality services to their components'
employees.
Especially noteworthy are DEO's frequent (biweekly)
meetings with DDAEOs to discuss ethics issues and DEO' s miniprogram reviews to determine components' compliance with ethics
requirements.
Ethics officials are to be commended for their
commitment to effectively carrying out their various ethics program
responsibilities.
However, we did find one shortcoming in the
confidential disclosure system that needs improvement.
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CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM
Our review found that the confidential financial disclosure
system was generally in compliance with the ethics laws and
regulations. This was based upon our examination of 152 of Civil's
706 OGE Form 450s and 24 conflict of interest certifications
(alternative report), 81 of ENR's 403 OGE Form 450s, and 71 of
Tax's 325 OGE Form 450s. OAG had no confidential filers in 2001.
However, we found that 5 of 15 Tax section chiefs had
neglected to review and certify the OGE Form 450s filed within
those sections, which amounted to 99 reports.
Although all 99
reports were immediately reviewed once Tax was notified of noncompliance, we believe that the supervisors may be unaware of the
importance of the financial disclosure review in preventing
employees from committing ethics violations. This lack of review
of the reports limits the agency's ability to provide timely and
specific conflict of interest advice.

()

In our discussions with the Tax DDAEO, we were informed that
he erroneously was notified by the section chiefs that the 99
reports had been reviewed and certified timely and he then
forwarded the information to DEO on January 18, 2002. Since we did
not have similar findings at Civil and ENR this may be an isolated
incident. We recommend that you ensure that the Tax confidential
reports are reviewed and certified timely.
One suggested way of
accomplishing this is by random inspections and providing reviewers
guidance on the importance of timely reviews that provide timely
and specific conflict of interest advice, which is a fundamental
purpose of an agency ethics program.
On another matter, since litigators in Civil, ENR, and Tax are
assigned new cases throughout the year and parties to these cases
could pose conflicts of interest, it may not be feasible for
supervisors to review all the OGE Form 450s every time a case is to
be assigned.
We suggest that you may want to consider using an
alternative financial disclosure system in lieu of the OGE Form 450
that would require litigators to certify that they do not have
conflicts of interests.upon the assignment of each case. Using the
certification process as cases are assigned would raise employee
consciousness of potential conflicts they may have with parties
involved in such cases.
Our office can help you develop such a
system.
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PUBLIC FINANCIAL DISCLOSURE SYSTEM
Our review.found that the public financial disclosure system
was in compliance with the ethics laws and regulations. This was
based upon our examination of the public reports required to be
filed in 2002, which consisted of a total of 98 public reports (46
Civil, 20 ENR, 20 Tax, and 12 OAG reports).
Additionally, we
confirmed that two of the three annual reports for Presidential
appointees subject to Senate confirmation (PAS), required to be
filed in 2002, were forwarded to OGE shortly after agency
certification. The third report, although reviewed and certified
by the agency two months earlier was not forwarded until we
notified the agency that it had not been received.
EDUCATION AND TRAINING
For the components under examination, DEO holds monthly new
employee initial ethics orientation sessions.
We were informed
that employees who hold PAS positions were provided one-on-one
initial ethics orientation during their nomination process.
We understand that the 2002 annual ethics training has been
completed, but, since it was not completed by the end of our
fieldwork, we examined the 2001 training.
We found that all
covered employees (public filers and other employees) received the
required ethics training. Public filers received either one-on-one
annual ethics training or attended one of the in-person training
sessions offered. Confidential filers completed the "Quandaries 11
training module or reviewed the written materials entitled
"Conflicts of Interest: How to Avoid the Headaches'' prepared by
DEO.
For employees i:h PAS positions, we encourage one-on-one
annual ethics training with emphasis on 18 U.S.C. § 208 and
5 C.F.R. § 2635.502. Additionally, w~ suggest varying the ethics
materials to address the different ethics issues faced by Justice's
employees.
ADVICE AND COUNSELING

(

\__ /

\

Our review found that the ethics advice provided to employees
was thorough and consistent with the ethics laws and regulations.
This finding was based upon our examination of the most recent
written advice rendered at the components (45 from Civil, 43 from
ENR, 32 from Tax, and 36 from OAG) , and appears to be attributable
to the team efforts of DEO's ethics officials and the components'
DDAEOs sharing ethics information at DEO' s biweekly meetings.
Additionally, we found that the written advice covered· a wide
variety of topics, including gifts, misuse of position, outside

()
\ .
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activity, post employment, travel acceptance
sources, and widely attended gatherings.

from

non-Federal

ACCEPTANCE OF TRAVEL PAYMENTS
FROM.NON-FEDERAL SOURCES
UNDER 31 U.S.C. § 1353
Our review found that the requests for travel payments were
properly analyzed for conflicts of interest in accordance with
41 C.F.R. § 304-1.5 and 31 U.S.C. § 1353. This finding was based
upon our examination of 10 requests for travel payments at Civil,
21 requests at ENR, and 13 requests at Tax (OAG had no requests).
We observed that DEO' s semiannual reports required to be
submitted to OGE were somewhat late. Remember that the reports are
required to be submitted to OGE by May 31 for the period ending on
March 31, and by November 3 0 for the period ending on September 3 0 .
RELATIONSHIP BETWEEN ETHICS OFFICIALS
AND THE OFFICES OF INSPECTOR GENERAL
AND PROFESSIONAL RESPONSIBILITY
()

Our discussions with DEO, Off ice of Inspector General (OIG) ,
and Office of Professional Responsibility officials disclosed that
no matters involving criminal conflicts of interest have been
referred to the Criminal Division's Pubic Integrity Section for
prosecution.
Nonetheless, during our discussions with the OIG
representatives, we determined tha.t one investigation involving a
possible violation of 5 C.F.R. 2635.702 should have been brought to
DEO's attention.
Providing this type of information to DEO might
enable it to determine the need for Justice to take prompt action
to remedy an actual or potential violation.
Moreover, such
information, if sanitized, might be used to enhance Justice's
ethics training program.
We suggest that DEO's ethics officials
initiate periodic requests to OIG and OPR officials regarding such
matters.
DEO'S ETHICS PROGRAM REVIEWS
DEO periodically conducts mini-program reviews to determine
components' compliance with ethics requirements.
This is a good
practice that we encourage other agencies to do.
CONCLUSIONS AND RECOMMENDATION

)
'-__j

(

Justice's ethics program appears to be solid and generally
complies with applicable ethics laws and regulations. We want to

/-)
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)

commend DEO's ethics officials for participating in the biweekly
meetings with DDAEOs to discuss ethics issues.
However, we are
making one recommendation that will ensure that the confidential
system is in full compliance.
Accordingly, to more fully comply with ethics
requirements, we recommend that the Tax Division:
1.

regulatory

Ensure that
confidential
financial
disclosure
reports are reviewed and certified timely.

In closing, I would like to thank everyone involved in this
review for their cooperation on behalf of the ethics program.
Please advise me within 60 days of the specific actions your agency
plans to take on our recommendation. A brief follow-up review will
be scheduled within six months from the date of this report.
In
view of the corrective action authority vested with the Director of
·OGE under subsection 402(b) (9) of the Ethics Act, as implemented in
subpart D of 5 C.F.R. part 2638, it is important that our
recommendation be implemented in a timely manner.
A copy of this report is being sent to the Inspector General.
Please contact Jean Hoff at 202-208-8000, extension 1214, if we may
be of further assistance.

Sincerely,

Jack Covaleski
Deputy Director
Off ice of Agency Programs
Report Number 03 - 015
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July 14, 2003

Christopher Hughey
Designated Agency Ethics Official
Federal Maritime Commission
• •
800 North Capitol Street, NW.
Washington, DC 20573
Dear Mr. Hughey:
The Office of Government Ethics (OGE) recently completed its
review of the ethics program at the Federal Maritime Commission(FMC).
This review was conducted pursuant to section 402 of the
Ethics in Government Act of 1978, as amended. Our objective was to
determine the ethics program's effectiveness, measured largely by
its compliance with applicable statutes and regulations.
HIGHLIGHTS
FMC's ethics program complies with OGE's regulations and
appears effective.
You exceed requirements by providing verbal
annual ethics training for all covered employees at headquarters
each year and offering post-employment counseling to all departing
employees.
The consistent timeliness of filing, reviewing, and
certifying financial disclosure reports further test1f 1es to ethics
officials' diligence and commitment to the ethics program.
ADMINISTRATION
As
the Designated Agency Ethics Official
(DAEO), you
administer FMC's ethics program with the assistance of the
Alternate DAEO (ADAEO) . You spend approximately 15 percent of your
time on ethics, while the ADAEO spends about 5 percent of her time.
Even though the ethics office is housed within the Office of
General Counsel, in the capacity of ethics official you and the
ADAEO work directly under the Office of the Chairman.

EDUCATION

AND

TRAINING

FMC's education and training program not only meets, but in
some areas exceeds, OGE's requirements. Since training is one of
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the best ways to prevent unethical behavior, OGE considers this a
sign of the effectiveness of your program.
Initial Ethics Orientation
In 2002, all 10 new FMC employees received initial ethics
orientation.
FMC' s Off ice of Human Resources (OHR) provides
training to employees when they first report for duty by providing
them with a copy of the Standards of Ethical Conduct for Employees
of the Executive Branch (Standards) and one hour in which to review
it.
Subsequent to our fieldwork, ethics officials and the OHR
Director decided to attach to the Standards a memorandum which
refers new employees to FMC's policies on financial disclosure,
official travel, and personal use of Government office equipment,
as well as listing ethics officials' contact information.
FMC's ethics training program exceeds OGE's requirements in
that you and the ADAEO provide verbal in-person initial ethics
orientation to new conunissioners and Schedule C employees. During
these briefings you illustrate the ills of not following ethics
rules with a true account of a former conunissioner who was
investigated by the Department of Justice (DOJ) and reprimanded for
his actions.
OGE believes your method of training upper-level
officials is very effective in preventing violations of the ethics
rules, and thus ensuring public trust in FMC's integrity.
Annual Ethics Training
FMC also exceeds the requirements for annual ethics training.
At the beginning of each year you create a plan detailing how you
will conduct training for covered employees.
Every year, all
covered headquarters employees receive one hour of verbal training
presented by you and the ADAEO
You carefully track attendance and
provide a make-up session for• those who miss the first three
sessions.
In 2002, training focused on the 14 Principles,
highlighted the major ethics rules, used the OGE's "Gameshow PAL•
as a competitive game, and reminded attendees of the ugood faith
reliance• protections
All 33 headquarters employees required to
receive training had attended one of your live sessions by the end
of the year. These employees included the commissioners, who you
attest also received training in each o~ the three previous years.
All seven Area Representatives also completed their required
training in 2002. Since these confidential filers are located in
one- or two-person field offices, they always receive computerbased annual ethics training.
Last year, Area Representatives
completed eight modules, including one on conflicting financial

•
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interests, on the U.S Department of Agriculture's ethics Web site.
You tracked compliance by requiring them to notify you of the
modules they had completed.
ADVICE AND COUNSELING
FMC's ethics advice and counseling program appears to comply
with OGE's requirements.
We commend you for following the best
practice of making post-employment counseling available to all
departing employees.
We were unable to assess the quality of your advice, since you
and the ADAEO dispense all advice verbally and do not maintain a
written record
You clarified that you often offer to provide
advice in writing, but that no one has taken you up on the offer.
You have not felt that any of the issues you have thus far
addressed have been sensitive enough to warrant a written record.
Moreover, you receive only approximately one inquiry per month, a
sparsity you attribute to the limited potential for conflicts of
interest and the fact that the majority of the career staff has
been at FMC for many years and is familiar with the ethics rules.
Nonetheless, OGE strongly encourages ethics officials at all
agencies to keep a written record of advice in order to achieve
consistency, provide an idea of relevant annual ethics training
topics, and most of all prevent disputes over what was said
FMC's policies ensure that all employees are offered postemployment counseling upon departing the agency
As part of the
check-out process, departing employees must have an ethics official
sign off on their clearance form
You use this opportunity to
provide relevant post-employment counseling and provide SF 278
forms to those required to file termination reports
ETHICS AGREEMENT
The only current employee with an ethics agreement has
complied with all terms of the agreement.
Furthermore, those on
his immediate staff act as screeners to ensure he does not
inadvertently participate in a matter from which he has recused
himself.
FINANCIAL DISCLOSURE SYSTEMS

You and the ADAEO manage effective systems for both public and
confidential financial disclosure in accordance with OGE's
requirements and FMC's written procedures. We note that you have
agreed to update the written financial disclosure procedures to

)

)
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reflect recent transfers of authority from OGE to agencies
concerning filing extensions and late filing fee waivers.
The
procedures are otherwise effective, detailing, among other things,
the close cooperation between ethics officials and FMC' s OHR
Director in identifying new entrant and termination filers.
Furthermore, you and the ADAEO aggressively track the filing of
reports. These practices not only ensure timely filing, but also
convey to employees the seriousness with which FMC regards ethics.
Public Financial Disclosure
We examined annual public financial disclosure reports filed
in 2003, as well as all new entrant and termination reports filed
from 2002 up to the time of our review. These 23 reports consisted
of 4 new entrant, 17 annual, and 2 termination reports, 7 of which
were filed by conunissioners. Since one filer was granted a filing
extension and was not yet required to file, we examined the
remaining 22 reports. All reports were filed in a timely manner,
reviewed both quickly and thoroughly (though at the time of our
review you had not yet completed the review of one report), and
certified on time.
Confidential Financial Disclosure
In 2002 FMC employees were required to file 26 confidential
financial disclosure reports, 25 of which were filed and which we
examined . 1
These reports were generally filed timely, were
thoroughly reviewed as evidenced by few technical and no
substantive deficiencies, and were all certified within 60 days.
'

ENFORCEMENT
Although the Inspector General (IG) informed us that no ethics
violations have occurred at FMC recently, his office and the ethics
office have planned for that eventuality
A 1991 memorandum from
the IG and the DAEO to the Chairman assigns responsibility for
certain aspects associated with handling an ethics violation. For
instance, you are responsible for notifying OGE of all referrals to
DOJ and of subsequent case developments.
Since different people

1 0ne

f 1ler transferred from another agency around the 2002
annual filing deadline. You mistook his forwarded 2001 report for
a new entrant report, and consequently did not collect an annual
report from him. You intend to rectify the situation by requiring
the filer to report information covering the previous two years on
his 2003 report.

·. "'
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now occupy the positions of DAEO and Chairman, issuing a similar
memorandum now would serve to solidify the cooperation between you
and the IG.
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
FMC complies with the requirements of 31 u. S. C. § 13 5 3 in
accepting payments for travel-related expenses from non-Federal
sources. Its procedures ensure that an ethics official conducts a
conflict of interest analysis and approves the acceptance of funds
from non-Federal sources before travel occurs.
Over the last two reporting periods, from April 2002 through
March 2003, FMC accepted four such payments of greater than $250.
The Alternate DAEO compiled both semiannual reports and submitted
them to OGE in a timely manner
In closing, I wish to thank you for all of your efforts on
behalf on the ethics program. A brief follow-up review is normally
scheduled within six months after an ethics program review.
However, as this report contains no formal recormnendat1ons, no such
follow-up will be necessary. Please contact Christelle Klovers at
202-482-9255, if we may be of further assistance
Sincerely,

Jack Covaleski
Deputy Director
Of £ice of Agency Programs
Report Number 03- 016
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Britanya E. Rapp
Associate General Counsel and
Designated Agency Ethics Of fic1al
Corporation for National and
Community Service

-

1 201 New York Avenue, NW.
Washington, DC 20005

Dear Ms. Rapp
The Office of Government Ethics (OGE) has completed its review
of
the Corporation for National and Community Service's
(Corporation) ethics program. This review was conducted pursuant
to section 402 of the Ethics in Government Act of 1978, as amended.
Our ObJective was to determine the ethics program's effectiveness,
measured by its compliance with applicable laws and regulations.
The review was conducted during May 2003.

HIGHLIGHTS
We were pleased to find that the Corporation has a model
ethics program that not only complies, but extends well beyond
OGE's minimum regulatory requirements in every program area. The
ethics program achieves a remarkable level of effectiveness and
integration ibto the Corporation's overall culture, an achievement
reflective of the collective dedication of you and the ethics
staff. Because OGE encourages agencies to implement best practices
in order to maintain an overall effective program, we have
highlighted throughout this report the many best practices that the
Corporation ethics program exhibits

ETHICS PROGRAM ADMINISTRATION
The Corporation's Office of General Counsel (OGC) administers
the agency's ethics program, for which you serve as the Designated
Agency Ethics Official (DAEO), devoting 80 percent of your time to
ethics.
You are assisted by the Alternate DAEO, who spends
approximately 20 percent of her time on ethics, and an Ethics
Advisor, who is primarily responsible for managing the confidential
financial disclosure program You and the Alternate DAEO are known
to Corporation employees as the Corporation Ethics Official and
Alternate Corporation Ethics Official, respectively.
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EDUCATION AND TRAINING
The Corporation is exceeding OGE's minimum requirements for
both initial ethics orientation and annual ethics training.
Initial Ethics Orientation
The
Corporation
exceeds
initial
ethics
orientation
requirements by providing in-person training for new employees,
including full-time Presidentially-appointed, Senate-confirmed
(PAS) employees, and giving briefings to potential Corporation
employees.
New employees at the Corporation receive initial ethics
orientation during "New Employee Orientation" sessions, which are
conducted approximately every other month and typically last a day
and a half.
At these sessions, new employees participate in
interactive ethics training scenarios, guided by PowerPoint slides
and led by you and the Alternate DAEO.
You also provide new·
employees with a brochure which contains a brief summary of the
Standards of Ethical Conduct for Employees of the Executive Branch
(Standards) and contact information for you and the other ethics
officials. The brochure directs new employees to the entire text
of the Standards, posted on the Corporation's intranet. Employees
are informed that they have one hour of official duty time to read
the Standards, and should do so within 30 days of entering on duty,
a policy that encourages timely completion of the training.
Your practice of meeting with new (full-time) PAS employees in
person enhances the customer service aspect of the Corporation's
ethics program and enforces your role of helping employees
understand their responsibilities under the ethics rules.
In addition to the aforementioned initial ethics orientation
process, you also talk to potential Corporation employees when
requested to do so by the Chief Executive Officer (CEO) or Chief
Financial Officer (CFO), to provide them with an overview of the
ethics rules to which they will be held, if hired.
This is a
customer-friendly practice that demonstrates your commitment to
serving the Corporation's ethics program
Annual Ethics Training
You exceed annual ethics training requirements by providing
training to all 600-plus Corporation employees, regardless of
whether they are required to receive it.
You also go above and
beyond by providing verbal in-person training to high-level
officials, tailoring ethics materials for special Government
employees (SGE), integrating ethics into supervisory training, and
utilizing organized record-keeping practices to track completion.
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In 2002, you trained all headquarters Corporation employees by
attending staff meetings where you spent one hour discussing
criminal statutes, ethics principles, and enforcement mechanisms.
Providing training in the structure of staff meetings not only
allowed you to tailor the material to each audience, but also
demonstrated to employees their supervisors' support of the ethics
program. Where practicable, you also give in-person annual ethics
briefings to the Corporation's CEO and other PAS employees, a
practice we encourage you to continue.
Alternately, the CEO's
appearance at training sessions is a valuable endorsement of the
ethics program.
To ensure full compliance with the annual ethics training
requirements, you tracked employees' attendance at meetings, held
conference calls with regional employees, and offered make-up
options to those who could not attend the meetings. Your diligence
in tracking completion of annual ethics training conveys to
employees that this training rs both significant and mandatory.
Further, the newly-implemented tracking mechanism, an Excel
spreadsheet which contains each employee's arrival and departure
dates, training completion date, and type of financial disclosure
report, i~ any, he or she files, appears to be efficient.
Members of the Corporation's Board of Directors (Board) and of
the newly-established President's Council on Service and Civic
Participation (Council), all of whom are SGEs, receive a version of
the Standards prepared specifically for them.
You also
disseminated a brochure, "Rules and General Principles of Ethical
Conduct," to Council members.
Such tailored publications
communicate to employees the relevance of ethics rules to their
particular positions.
Requiring
that
they
complete an
acknowledgment form solidifies that the responsibility of knowing
the ethics rules is theirs.
Lastly, we were pleased to discover that a one-hour portion of
the Corporation's supervisory training is devoted to ethics. The
corresponding Supervisor's Desk Reference also contains a thorough
section on ethics which provides .a description of supervisors'
roles with respect to each subpart of the Standards.
COUNSELING .AND ADVICE
The Corporation has established ethics counseling and advice
services that meet and exceed the requirements of 5 C F. R.
§ 2638.203(b) (7) and (8).
Specifically, we noted that employees
feel comfortable seeking advice and already have a general
awareness of the ethics rules. Files are well organized, advice is
consistent, the ethics off ice is well advertised, your postemployment counseling is excellent, and it appears that ethics
agreements are being carefully honored.
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The samples of written counseling and advice that we examined
were complete, accurate, and in accordance with applicable statutes
and regulations
Based on the consistently high volume of
inquiries you receive (approximately five or six per week), it is
clear that employees feel comfortable contacting you, an element
that is crucial to the success of any agency's ethics program.
Further, by examining employees' inquiries to you, we concluded
that many employees already had a general awareness of the ethics
rules and were simply seeking confirmation from you.
Such an
awareness among employees is indicative of effective ethics
training.
Your organized filing, by subject, of written advice you have
issued, coupled with your efforts to keep the Alternate DAEO aware
of the questions you receive and the responses you provide, ensure
that consistent responses are given by both you and the Alternate
DAEO.
Overall, the ethics office appears to be well advertised,
resulting in a well-utilized ethics office
The OGC's Web page on
the Corporation's intranet is a handy resource for employees and
advertises the ethics off ice by offering contact information for
you and the other ethics officials.
We were particularly impressed with the post-employment
counseling procedures at the Corporation.
In order to provide a
departing employee with post-employment counseling,
ethics
officials must first be aware of when the employee is leaving, and
subsequently ensure that they contact and meet with the employee
before he or she leaves the agency.
The mechanisms you have
established to ensure that this occurs appear to be fail-safe. The
Corporation's out-processing form, entitled "Clearance for Final
Salary Payment," requires employees to certify that they have met
with an ethics official to receive post-employment information and
have filed a financial disclosure report, if required
For
regional employees, you provide such counseling via telephone,
after which you issue a ,code for these employees to document on the
form.
Departing employees receive your "Post Employment Guide"
brochure,
which contains a user-friendly overview of the
restrictions applicable to former employees, including procurement
officials.
In addition to the out-processing form, you have
secured the valuable assistance of the Corporation's Office of
Human Resources (OHR) . OHR regularly sends your off ice a listing
of all new, transferring, and departing employees, which you use as
another safeguard to ensure that employees leaving the Corporation
receive post-employment counseling.
The ongoing counseling you provide to the CEO, CFO, and other
Corporation employees who have established ethics agreements is in
the spirit of ftpreventative maintenance," the theme which you feel
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describes the advice and counseling services you and the Alternate
DAEO provide
Screeners have been appointed to assist in keeping
matters that might pose conflicts of interest from coming before
the CEO and CFO
These screeners contribute significantly to the
honoring of ethics agreements to which these highly visible PAS
employees are held.
FINANCIAL DISCLOSURE SYSTEMS
The Corporation's public and confidential financial disclosure
systems are in compliance with applicable laws and regulations and
are supported by comprehensive written procedures outlining the
responsibilities of filers, filers' supervisors, ethics officials,
and OHR. The procedures, available on the Corporation's intranet,
contain frequently-asked questions, useful tips, and a listing of
covered positions
Public Financial Disclosure System
Almost all of ,the public financial disclosure reports were
filed, reviewed, and certified in a timely manner. An effective
system for collecting new entrant reports and providing
personalized assistance to filers contributes to this success.
In 2002, all 45 non-PAS employees required to file public
financial disclosure reports did so. Our examination found that
only 3 reports were filed late (less than 30 days), and all 45 were
reviewed and certified in a timely manner. We found no substantive
deficiencies and only a few minor technical issues. While no PAS
termination reports were required, the one annual PAS report was
filed, reviewed, and forwarded to OGE in a timely manner.
Given the high proportion of new entrant filers, the timely
filing of all of these reports is exceptional
Below are
delineated those of your practices that we feel contribute to the
efficiency of the public financial disclosure system and the timely
identification of new entrant filers.
'
First,
the database that OHR maintains,
wherein all
Corporation employees' positions are coded to reflect their filing
status, is one of the most effective ways for ethics officials to
identify new entrant filers in a timely manner.
Because the
database includes employees' entrance-on-duty date, and a code to
reflect whether they are public filers, confidential filers, or
non-filers, it plays a key role in both the public and confidential
systems.
Second, the cooperation you have established between your
office and OHR is remarkable. In particular, the e-mails that OHR
routinely sends to your off ice when a new employee is hired,

Ms. Britanya E
Page 6

Rapp

changes jobs internally, or is leaving the Corporation allow you to
fulfill your responsibilities under the ethics program in a timely
manner, without the administrative burden of locating and tracking
personnel changes
Should any new employee "slip through the
cracks," the general office e-mail notifications sent by the
Director of Personnel to provide biographies of new employees serve
as an additional reminder.
Third, your diligence in continuously updating the master list
of filers also facilitates the timely capture of new entrants. By
collaborating with OHR to review position descriptions, you are
able to ensure that employees are appropriately filing financial
disclosure reports, notwithstanding changes in their duties.
Fourth,
the support of management,
including filers'
supervisors, conveys to employees that noncompliance with Federal
requirements will not be tolerated.
When necessary, you have
enlisted the assistance of filers' supervisors, who respond
accordingly and help disseminate reminder notices and/or contact
late filers.
We were pleased to discover such strong working
relationships between the ethics office and Corporation management
Finally, the fact that you offer personalized assistance to
public filers in completing their reports each year is commendable.
Such a level of service strengthens filers' trust in you as their
ethics official and allows you to conduct a thorough conflict of
interest analysis with less time spent contacting public filers to
obtain clarifying information, thereby aiding in the timely
reviewing of reports .

.

Confidential Financial Disclosure System
The confidential financial disclosure system generally meets
all the regulatory requirements. We commend the Ethics Advisor for
his administration and management of the confidential financial
disclosure system.
In particular, the Microsoft Word version of
the OGE Form 450 that he. created allows filers to complete their
reports, easily make amendments, and save the form each year. His
timely notification of confidential filers, maintenance of a master
list, diligent tracking of the reports, and thorough conflict of
interest analyses contribute to a confidential system that
parallels the effectiveness of the public system.
In 2002, all 312 of the confidential financial disclosure
reports for the Corporation's non-SGEs were filed as required. To
assess the effectiveness of the confidential system, we examined a
sample of 50 reports, consisting of 48 incumbent and 2 new entrant
reports. Of these, we found that 12 were filed late, but only 3 of
the 12 were filed over 30 days late. All 50 reports were reviewed
and certified well within the 60-day review period.
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In addition, we reviewed the 8 reports filed by the Board
members, who are PAS employees designated as SGEs but who work 60
days or less in a calendar year. We found that 5 reports had been
filed late, although only 1 was filed more than 30 days late. All
but one of these reports were reviewed timely
We recognize that
you notify Board members of the filing due date in a timely manner
and that it is often difficult to obtain reports from them as they
maintain other full-time jobs and do not have access to the
Corporation's intranet, where electronic reports are available.
With respect to the Council members, also SGEs, we concur with
your decision to exempt them from filing confidential financial
disclosure reports based on the provision in 5 C F R. § 2634.905,
which allows for certain individuals to be excluded from the
confidential filing requirements if their duties make remote the
possibility of being involved in a real or apparent conflict of
interest. You based your decision mainly on the fact that Council
members have no procurement or grant making responsibilities and
primarily serve to promote the President's Volunteer Service
Awards.
INSPECTOR GENERAL
We are confident that our Off ice would be concurrently
notified of any referrals to the Department of Justice (DOJ), as
required by 5 C.F.R. § 2638.603. Furthermore, a positive working
relationship exists between the Corporation's Office of Inspector
General (OIG) and ethics officials, such that the Corporation
appears to be complying with§ 2638.203(b) (11) and (12).
As you know, agencies are required by 5 C.F.R § 2638.603 to
concurrently notify OGE of any referrals made to DOJ of potential
violations of the criminal conflict of interest statutes. Based on
our discussion with the Corporation's Counsel to the Inspector
General, this responsibility rests with one individual in the OIG.
Although there have been no such referrals in the recent past, we
feel confident that actions would be taken to investigate, refer to
DOJ, and concurrently report to OGE any such violations.
We also noted that a positive working relationship and open
communication channels exist between the ethics office and the OIG.
The establishment of such a relationship facilitates information
sharing between the two offices and your utilization of OIG
services.
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
The Corporation rarely accepts
Federal sources pursuant to 31 U.S.C.

travel payments from non1353 and the implementing

§
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regulation at 41 C.F R part 304-1. This is attributable to your
"bright line policy,n which discourages the acceptance of such
offers from all entities (except for collaborative partners) with
which the Corporation is doing business. The Corporation's travel
management policy does inform employees that all offers from nonFederal sources must be approved in advance by the CFO and directs
employees to contact you.
During the period of October 2001 through September 2002, the
Corporation only accepted one payment exceeding $250.
Our
examination of this acceptance revealed that you conducted a
conflict of interest analysis, appropriately approved it prior to
the travel, and timely reported the payment to OGE using the
SF 326.
We wish to thank you and all other Corporation personnel
involved in this review for your extensive efforts on behalf of the
Corporation's ethics program. A copy of this report is being sent
to the Corporation's Inspector General. Please contact Christelle
Klovers at 202-482-9255 if we can be of further assistance.
Sincerely,

~a~

Deputy Director
Off ice of Agency Programs

Report Number 0 3 - 018

G

~~TU~

Unucd S<atcS

~Office

5
~

~~:o

of Government Ethics

l1 1201 New York Avenue, NW, Suite 500

~A11ui1'f

~ Washington, DC 20005-3917

August 8, 2003

Robert H. Berry
Deputy General Counsel and
Designated Agency Ethics Official
Defense Intelligence Agency
(b) (6)

The Pentagon
Washington, DC

20301-7400

Dear Mr. Berry:
The Office of Government Ethics (OGE) has completed its review
of the Defense Intelligence Agency's (DIA) ethics program. The
review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended (the Ethics Act). Our obJective
was to determine the ethics program's effectiveness, measured by
its compliance with applicable statutes and regulations.
The
review was conducted intermittently from October 2002 through
April 2003.
HIGHLIGHTS
Substantial effort will need to be expended to bring the DIA
ethics program into full compliance with ethics requirements.
Deficiencies were revealed in ethics education and training,
financial disclosure, and the administration of the ethics program
for special Government employees (SGE) serving on DIA advisory
committees.
Not all covered employees, including SGEs, were receiving
annual ethics training and not all new employees were receiving
initial ethics orientation (IEO).
Moreover, not all required
ethics materials and information were being provided.
Accurate master lists of financial disclosure filers,
including SGEs, were not being maintained, current editions of the
public and confidential reporting forms were not being used, and
reports were not being reviewed and certified in accordance with
the Department of Defense (DOD) Joint Ethics Regulation (JER) . New
entrant confidential financial disclosure reports were not being
filed timely, some confidential reports had not been certified, and
SGEs were filing annual rather than new entrant confidential
reports.
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ADMINISTRATION OF THE ETHICS PROGRAM
You currently serve as the DIA Designated Agency Ethics
Official
(DAEO)
and the Assistant General Counsel is the
Deputy DAEO (DDAEO). At the time of our program review the DDAEO
was the primary ethics person for DIA and responsible for the dayto-day management of the entire DIA ethics program.
The DDAEO
advised us that she spends 50% of her time on the DIA ethics
program
EDUCATION AND TRAINING
Most employees required by subpart G of 5 C.F R. part 2638 to
receive annual ethics training in 2001 did not receive training.
Moreover, not all employees required by subpart G to receive IEO
were receiving it, nor were all required ethics materials being
provided to employees who d.td receive IEO.
In view of the
importance of ethics education and training in preventing employees
from committing ethics violations, this lack of compliance-particularly as to annual ethics training--concerns us.
Public financial disclosure filers were required to receive
verbal annual ethics training at 1 of 12 scheduled live training
sessions, while confidential filers were required to receive
computer-based training. Only 81 of approximately 517 employees
received training, including only 40 of 86 public filers.
We
discussed this lack of compliance with the DDAEO, who indicated
that it was very difficult to gain cooperation from DIA managers
and that employees generally Just ignored the requirement.
However, she intended to solicit the backing of the Deputy Director
for future annual training efforts to preclude a repeat of 2001
As for IEO, subsection 11-300.a. of the JER requires all new
DOD employees, who have not previously received IEO, to receive IEO
within 90 days of entering on duty. According to the DDAEO, who
conducts IEO during a one-week orientation course provided to new
DIA employees, 330 new DIA employees, both new Government employees
and transferees from other agencies, received IEO from January 2001
through October 2002. However, she was unable to determine whether
all of DIA's new DOD employees were receiving IEO as required.
Additionally, she was not providing all of the ethics materials
required by 5 C.F.R § 2638.703(a) to the employees receiving IEO.
PUBLIC FINANCIAL DISCLOSURE SYSTEM
The public financial disclosure reports filed in 2002 were
generally filed and reviewed in accordance with 5 C F.R. part 2634.
However, DIA was not maintaining a current master list of filers,

J
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outdated versions of the SF 278 were used in filing reports, and
none of the reports were reviewed in accordance with the JER.
we examined all 104 of the public reports the DDAEO believed
were required to be filed in 2002 (problems with the master list
are discussed in the paragraph immediately below).
The reports
were generally filed and reviewed timely and did not reveal any
substantive or technical deficiencies.
The DDAEO advised us that the master list of public reports is
established with the assistance of DIA's Personnel Office Policy
Group.
Documents purporting to constitute the master list of
filers for 2002 revealed a total of 96 filers, although we were
provided, for our review, 104 reports that she believed represented
all of the reports required to be filed in 2002.
Outdated versions of the SF 278 were being used.
We remind
you that OGE DAEOgram D0-00-042 concerning the March 2000 edition
of the SF 278 stated that, subsequent to February 2001, all
categories of public filers had to use the March 2000 edition. It
is important to use the latest edition of the SF 278 as it reflects
changes related to matters such as the revised gift-reporting
threshold.
Finally, subsections 7-205 and 7-206 of the JER require all
public reports, except those filed by civilian Presidential
appointees, to be reviewed initially by a filer's supervisor and
the Ethics Counselor prior to the final review and certification by
the DAEO or designee {in some cases, the Ethics Counselor and DAEO
or des1gnee may be the same person) . None of the 104 reports was
initially reviewed by the filers' supervisor prior to being
forwarded to the DDAEO for final review and certification (the
DDAEO, as your designee, serves as the Ethics Counselor). Although
such a review by the supervisor is not required by 5 C. F. R.
part 2634, this JER-mandated practice would appear to be invaluable
in affording a review of a filer's public report by the person who,
presumably, is most familiar with the filer's work assignments.
CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM
The confidential financial disclosure reports filed in 2001 by
regular employees were filed and reviewed in accordance with
subpart I of 5 C F.R. part 2634, except for some reports not being
certified and most new entrant reports not being filed timely.
Moreover, DIA was not maintaining a current master list of filers,
all of the reports (other than OGE Optional Form 450-As) were filed
using an outdated version of the OGE Form 450, and none of the
reports were reviewed and certified in accordance with the JER.
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We examined a sample of 67 of the 250 confidential reports the
DDAEO believed were required to be filed in 2001 (problems with the
master list are discussed in the paragraph inunediately below) . Ten
of the 67 reports had not been certified.
Seven of the 9 new
entrant reports (all of which were filed during the 2001 annual
filing cycle) were filed more than 30 days after an employee
asswned a covered position, with over half of the 7 appearing to
have been filed 1 to 2 years late
All of the new entrant reports
were reviewed timely and did not reveal any substantive or
technical deficiencies.
We discussed the lack of new entrant
filing timeliness with the DDAEO, who acknowledged the problems she
has collecting new entrant reports, especially those from employees
who have transferred into covered positions.
She said there is
essentially no tracking system for new entrants, beginning with
them not being notified of the filing requirement.
The lack of
timely filing by new entrants precludes an agency from providing
timely advice and counseling to filers concerning potential
conflicts of interest.
According to the DDAEO, an e-mail message along with the
previous year's master list was sent to heads of Directorates
advising them of the upcoming 2001 annual filing cycle and to
update their respective master lists.
However, we found
confidential reports for only 250 of the 433 names on the list.
The DDAEO indicated that she had difficulty obtaining updates from
the Directorates, believed the discrepancy was a result of
inaccurate information provided by the Directorates, and believed
that the 250 reports represented all of the reports required to be
filed in 2001
All,63 reports (from filers who did not use the OGE Optional
Form 450-A) of the 67 reports examined were filed using an outdated
OGE Form 450. In 2001, .the April 1999 edition of the OGE Form 450
should have been used (DAEOgram 00-99-029).
Additionally, we
remind you that OGE DAEOgram D0-02 -02 4 concerning the new September
2002 edition of the OGE Form 450 stated that the new edition should
be used in place of the April 1999 edition after the fiscal year
2002 annual reporting period. Similar to the importance of using
the latest edition of the SF 278, the latest edition of the
confidential reporting form reflects changes related to matters
such as the revised gift-reporting threshold.
Finally, subsection 7-306 of the JER requires all confidential
reports to be reviewed initially by a filer's supervisor and then
reviewed in final and certified by the Ethics Counselor.
Subsection 1-214 provides that, except for a DAEO, Alternate DAEO,
or DDAEO, any DOD employee appointed to serve as an Ethics
Counselor shall be an attorney
However, in 2001 a DIA paralegal
reviewed in final and certified all of the reports, essentially
functioning as an Ethics Counselor
Although 5 C F.R. part 2634
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does not specify the position or background that a reviewing
official needs to have, this JER-mandated practice would appear be
a means by which to ensure the quality of the final review.
ADVISORY COMMITTEES
There is room for improvement in the ethics program for SGEs
serving on DIA' s two advisory conunittees. Not all SGEs required by
subpart G of 5 C.F.R. part 2638 to receive annual ethics training
were receiving the training, nor were all required ethics materials
being provided to SGEs who did receive the training. Moreover, DIA
was not maintaining a current master list of SGEs required to file
confidential financial disclosure reports, all reports were filed
using an outdated version of the OGE Form 450, most filers
indicated their filing status as "Annual" rather than "New
Entrant, " and none of the reports were reviewed in accordance with
the JER.
DIA's Two Advisory Committees
DIA has two advisory committees,
the Joint Military
Intelligence College (JMIC) Board of Visitors (Visitors) and the
Defense Intelligence Agency Advisory Board (Board) . The Visitors
currently consists of 12 members.
The Board is to consist of
approximately 25-30 members, although there are currently only 21.
The Board's charter also provides for the establishment of a
consultant group, which currently has 17 members
All members are
SGEs.
Annual Ethics Training
Members of the consultant group were not receiving annual
ethics training. Members of the Board (other than consultant group
members) and the Visitors receive training.
However, the JMIC
Provost, who provides training to members of the Visitors, was
uncertain whether copies of the DOD Supplement to the Standards of
Conduct and information regarding the names, titles, office
addresses, and telephone nUmbers of DIA ethics officials was
included, as required by 5 C.F.R. § 2638.705(b).
Confidential Financial Disclosure

.

We examined all 29 of the confidential reports the DDAEO
believed were required to be filed in 2002, despite the fact that
there are currently a total of 50 members on the two advisory
committees (problems with the master list are discussed in the
paragraph immediately below). All of the reports were filed and
reviewed timely and revealed no substantive but some technical
deficiencies
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The DDAEO provided us with a master list of 45 confidential
financial disclosure filers that she had received from Personnel,
purportedly listing all of the SGEs on the two advisory committees.
However, she was only able to provide us with reports from 29
filers, 9 of whom were not identified on the list. The DDAEO did
not have an explanation for whether reports should have been filed
by the remaining 25 individuals identified on the list.
All 29 confidential reports examined were filed using the
outdated SF 450 rather than OGE Form 450. Since 1996, the OGE Form
450 should have been used, initially the February 1996 and April
1999 editions and, after the fiscal year 2002 annual reporting
period, the September 2002 edition.
As discussed above in the
"Confidential Financial Disclosure System" section, it is important
to use the latest edition of the reporting form, reflecting the
latest reporting requirements.
Most filers indicated their reporting status on the first page
of the report as "Annual" rather than "New Entrant." In accordance
with 5 C.F.R. § 2634.903(a) and (b), SGEs, including those on
advisory committees, file new entrant reports rather than annual
reports
This is important, as a new entrant filer, unlike an
annual filer,
does not have to report gifts and travel
reimbursements.
Finally, subsection 7-306 of the JER requires all confidential
reports to be initially reviewed by a filer's supervisor prior to
final review and certification by the Ethics Counselor
However,
there was no evidence that any of the reports had been initially
reviewed prior to being reviewed and certified by the Ethics
Counselor (i.e., the DDAEO).
As discussed above in the "Public
Financial Disclosure System" section, despite such a review not
being required by 5 C F.R. part 2634, this JER-mandated practice
for both public and confidential reports would appear invaluable in
conducting reviews.
COUNSELING AND ADVICE
We determined that DIA has a counseling and advice program for
agency employees, wherein records are kept, when appropriate, that
appears to meet the requirements at 5 C. F. R. § 2638. 203 (b) (7)
and ( 8) • We examined a sample of the written counseling and advice
and found the most common topics were the widely attended
gatherings exception to the gift prohibition at 5 C F.R.
§
2635.204(g), the post-employment restrictions,
fundraising
activities, and former employees volunteering to assist DIA after
separation or retirement.
The DDAEO provides post-employment
counseling and advice in response to requests from employees. All
of the advice complied with applicable ethics statutes and
regulations.
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INSPECTOR GENERAL
DIA appears to be complying with 5 C F.R. § 2638.203(b) (12),
wherein the services of the Office of the Inspector General (IG),
if any, are utilized when appropriate, including the referral of
matters to and acceptance of matters from the IG. However, DIA has
not been complying with§ 2638.603, wherein agencies are to notify
OGE of any referrals for prosecution to the Department of Justice
(DOJ) of alleged violations of the criminal conflict of interest
statutes and of certain matters related to the referrals.
The Assistant IG for Investigations indicated that matters are
coordinated on a case-by-case basis. She also advised us that she
would ensure that the necessary notification is made to OGE on
current matters referred to the DOJ as well as any others that have
been missed in the recent past. In regard to any matters that have
been missed, OGE subsequently received notification from DIA of two
referrals that had been made to DOJ.
The Assistant IG for Inspections advised us that during
inspections her staff conducts interviews with employees which
include questions concerning standards of conduct and fraud, waste,
and abuse
If information is developed concerning ethics-related
matters, that information is brought to the attention of the DIA
ethics officials. However, there has been no information developed
in the recent past that would have required such coordination
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
The approval process for accepting payments under the General
Services Administration's Interim Rule 4 at 41 C.F.R. part 304-1,
implementing 31 u.s.c. § 1353, is specified in Chapter 4 of the
JER. Our examination of the semiannual reports submitted to OGE
for payments in excess of $250 for the period of April 1, 2001 to
March 31, 2002 revealed that DIA accepted two payments during this
period. Supporting documentation for one acceptance revealed that
the
acceptance
was
appropriately
approved.
Supporting
documentation for the other acceptance was not readily available.
RECOMMENDATIONS
The following recommendations are considered necessary to
bring the DIA Ethics Program into minimum compliance with current
OGE regulations and the JER. You should ensure the following:
1.

All covered employees,
annual ethics training.

including SGEs,

receive
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2.

All of DIA's new DOD employees receive IEO, first
by identifying the employees
and second by
maintaining a record of their attendance.

3

Employees, including SGEs, receive all the ethics
materials
and
information
reqiured
for
IEO
(5 C.F.R. § 2638. 703 (a)) and annual ethics training
(§ 2638.705(b)).

4.

Accurate master lists of public and confidential
financial disclosure filers, including SGEs, are
created and maintained.

5.

Current editions of the SF 278 and OGE Form 450 are
used.

6.

Financial disclosure reports are reviewed and
certified in accordance with the provisions in the
JER

7

All confidential financial disclosure reports are
filed, reviewed, and certified timely, including
timely identification of new entrant filers and
notification
sent
to
them
of
the
f il1ng
requirement.

8.

SGEs
file new entrant,
rather
than annual,
confidential financial disclosure reports.

It is evident that the DIA ethics program is not working as it
should.
Much effort is needed to bring the program into
compliance.
Please advise me within 60 days of the actions you
have taken or plan to take on each of the recommendations of our
report. A brief follow-up review will be scheduled six months from
the date of this report.
In view of the corrective action
authority vested in the Director of OGE under subsection 402(b) (9)
of the Ethics Act, as implemented in subpart D of 5 C.F.R. part
2638, it is important that DIA implement actions to correct these
deficiencies in a timely manner. I suggest you consider using the
services of your OGE Desk Officer, Ms. Patricia Anderson, to
resolve these recommendations.
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A copy of this report is being sent by transmittal letter to
the Director of DIA, the DIA IG, and the Director of the DOD
Standards of Conduct Office. Please contact Charles R. Kraus at
202-482-9256, if we can be of further assistance.
Sincerely,

Q~~~
Uack Covaleski
Deputy Director
Off ice of Agency Programs
Report number 03- 019
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August 8, 2003

James J Engel
Deputy General Counsel
National Credit Union
Administration
1775 Duke Street
Alexandria, VA 22314-3428
Dear Mr. Engel:
The Office of Government Ethics (OGE) has completed its review
of the National Credit Union Administration's (NCUA) ethics
program, which focused on the Central Office and Region II.
The
review was conducted pursuant to section 402 of the Ethics in
Government Act of 1978, as amended (the Ethics Act). Our objective
was to determine the effectiveness of the ethics program, largely
measured by
its
compliance
with applicable
statutes
and
regulations
This review was conducted from May through July 2003.
HIGHLIGHTS
NCUA's ethics program appears sound and well geared to your
agency's mission and employees.
We believe that the program is
appropriately focused on preventing employee ethical violations
based on the useful ethics training and advisory services that you
provide. Also, NCUA' s enforcement process promptly and effectively
deals with employee ethical breaches.
STAFFING FOR ADMINISTERING
PROGRAM APPROPRIATE
Staffing level for the ethics program appears appropriate
given the agency's size and organizational structure.
As the
Deputy General Counsel, you serve as the Designated Agency Ethics
Official (DAEO) for the approximately 950 NCUA employees who are
located at NC-UA' s Central Office in Alexandria, VA and in six
regional offices and additional sub-offices. The General Counsel,
serves as Alternate DAEO
In addition, two other attorneys in your
Off ice who are known as Deputy Ethics Officials (DEO) spend part of
their time working on ethics-related matters, including reviewing
financial disclosure reports and providing advice. The Associate
Regional Director, Operations within each regional office also
serves as DEO.
These regional off ice DEOs are responsible for
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administering the confidential disclosure systems for filers in
their respective Offices. In addition, they occasionally dispense
ethics advice to employees in their respective Offices, often after
consulting with ethics officials within your Office.
ETHICS AGREEMENTS SATISFIED
For the time period 2002 up to the present, we confirmed that
there were two Board members who agreed ,to take certain actions
related to their Senate confirmation--a recusal by one Board member
and a resignation from a position coupled with a recusal by another
Board member. 1
All actions were completed before
their
confirmation date; however, requisite evidence of action taken, in
accordance with 5 C.F R § 2634 804, was not submitted to OGE
shortly after you received it.
When we last met with you, we
reminded you of the requirement to provide evidence of compliance
documentation to our Office timely and you agreed to do so.
We believe that having Board members annually update their
recusals is a good practice.
All three formally remind key
officials, including you and the Secretary of the Board, of their
respective credit union memberships.
While it is unlikely that
specific matters involving an individual credit union would be
raised to the Board, out of an abundance of caution Board members
formally disqualify themselves from matters involving these
institutions.
ENFORCEMENT PROMPT AND EFFECTIVE
NCUA appears to promptly and effectively deal with those
employees who engage in unethical conduct, in accordance with
5 C.F.R. § 2638 203 (b) (9). From 2002 up to the present, the agency
took administrative actions against eight employees who had misused
their Government-furnished travel charge cards and/or failed to
satisfy their just financial obligations. Administrative actions
included issuing letters of reprimand and suspensions ranging from
three to five days.
RELATIONSHIP WITH OFFICE OF
INSPECTOR GENERAL GOOD
The requirements of 5 C F.R. § 2638.203(b) (11) and (12) are
being satisfied pertaining to reviewing ethics-related information

1

NCUA is governed by a Board consisting of three members who
are Presidentially-appointed, Senate-confirmed (PAS)
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developed by Office of Inspector General (OIG) audits and making
appropriate use of OIG services
Ethics and OIG officials stated
that they have a good working relationship with one another and
that they, as necessary, coordinate on employee misconduct cases
and other ethics matters
As a recent example, the two offices
coordinated on cases of employees' misuse of the Governmentfurnished travel charge card. Officials stated that there have not
been any recent conflict of interest violations ref erred to the
Department of Justice.
Should there be referrals in the future,
officials are knowledgeable about the requirement to concurrently
notify OGE, in accordance with 5 C.F R § 2638 603
ETHICS COUNSELING AND ADVICE PROVIDED
Ethics counseling and advice services meet the requirements of
5 C F.R. § 2638.203(b) (7) and (8)
While you often provide ethics
advice orally, you also dispense it in written form, usually by email
We examined approximately 50 wr1 tten determinations that you
provided to employees from 2000 to the present and found that they
were accurate, consistent with applicable laws and regulations, and
appeared to meet employees' needs
The advice covered outside
activities, gift acceptance, fund-raising activities, and potential
conflicting interests.
As a good technique to heighten awareness of ethics rules and
regulations,
we
encourage
you
to
occasionally
distribute
information to all employees on topical ethics matters.
We also
advocate that you establish an ethics intranet Web site at your
agency as a way to easily provide ethics-related information for
employees, such as the Standards of Conduct, ethics training
materials, and responses to frequently-asked questions
When we
last met, you told us that work on developing a Web site had begun
You also told us that you always provide departing Board
members a post-employment briefing and written materials. However,
most other employees do not routinely receive post-employment
briefings or materials, except as requested.
We believe that
materials such as these would be useful to post on an ethics
intranet Web site
ETHICS EDUCATION AND TRAINING
REQUIREMENTS SATISFIED
We found that OGE' s ethics education and training requirements
are being met at NCUA, including annually documenting the ethics
training plan.
As a good management practice, however, we
encouraged that you develop a process to systematically track the
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completion of annual ethics training by covered employees.
agreed to do so.

You

Initial Ethics Orientation
The initial ethics orientation requirement is routinely
satisfied for all new employees, including new Board members
You
told us that in addition to providing new Board members required
written materials, you customarily provide one-on-one ethics
briefings, which is a practice we encourage you to continue.
Initial ethics orientation is immediately satisfied for new
employees when they in-process through the Off ice of Human
Resources and are given written ethics materials. Materials given
to new employees include a copy of the Standards of Conduct
In
addition, all new employees receive a CD-ROM which includes a brief
discussion of the 14 principles of ethical conduct.
Annual Ethics Training
Annual ethics training requirements were satisfied in 2002.
Though we were not able to independently confirm receipt of
training because you do not systematically maintain these types of
records, you told us that all covered employees received annual
ethics training in 2002. You also told us that you provided oneon-one annual ethics training to Board members and personalized the
training according to their situations. This is a practice that we
encourage you to continue
Another good management practice that
we promote is for you to develop a record-keeping process to
docwnent the fact that covered employees received annual ethics
training.
In 2002, you presented ethics training at three different
conferences which you said key Central Off ice employees and all
regional office employees attended.
In addition, in 2002, you
provided ethics training to new supervisors and gave an ethics
training session in December geared for those covered employees who
had not already received ethics training in 2002.
In July 2003, you provided ethics training to about 200
attendees at NCUA' s annual Managers' Conference
Since most
covered employees other than public filers were not in attendance
at this training session, at a minimum, you intend to fulfill the
annual ethics training requirement for them by distributing a
slightly revised copy of the training materials used at the
Conference.
You also said that, if time permits, you will offer
another in-person verbal training session for Central Off ice
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covered employees before the end of this year.
In addition, you
intend to keep track of those who receive verbal versus written
annual ethics training
PUBLIC AND CONFIDENTIAL SYSTEMS'
IN COMPLIANCE
we found that NCUA's public and confidential financial
disclosure systems are in compliance with OGE's financial
disclosure requirements
However, we suggest two operational
improvements.
First, although your written procedures for
administering the systems meet the fundamental requirements of the
Ethics Act, when we met with you we suggested several changes to
make them more accurately reflect how the systems are administered.
You agreed to update your current procedures and consider our
suggestions
Second, as a good management practice, we spoke with
you about improving your record-keeping so that you have consistent
statistical information on each region's confidential filers. You
agreed to improve your record-keeping.
Public System
The centralized public system appears well run. We confirmed
that all of the approximately 50 reports required to be submitted
by public filers (other than the Board members and you) in 2002
were accounted for.
We examined a sample of 21 of these reports
for filing and review timeliness and for review thoroughness
All
21 were filed and reviewed timely.
In addition, based on the
notations we observed on the public reports, we found that the DEO
on your staff, whom you have designated as the certifying official,
conducted thorough reviews for technical accuracy and for potential
conflicts of interest.
We also examined the annual and termination reports filed by
Board members and you, which are required to be transmitted to OGE
pursuant to 5 C.F.R. § 2634 602, for timeliness of filing, review,
and transmittal to OGE
In 2002, due to the appointment of two new
Board members, two annual reports (from you and the Chairman) and
one termination report (from a former Board member) were required
to be filed
we found that all three reports were filed and
reviewed timely. While the termination report was transmitted to
our Office timely, the two annual reports were not sent to us until
several months after they were certified.
When we last met, we
reminded you of the requirement to transmit reports as soon as they
are certified, which you agreed to do.

.

I
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Confidential System
The decentralized confidential system appears sound. You told
us that all of the approximately 775 reports required to be filed
in 2002 were accounted for.
However, we could not independently
verify this accounting based on the records you maintain from the
regions.
We examined a sample of 30 of the approximately
85 reports filed by Central Office employees. We also examined a
sample of 30 of the approximately 135 reports filed by Region II
employees, also located in Alexandria, VA
Generally, reports were
filed and reviewed timely and review of reports for both technical
accuracy and for potential conflicts of interest appeared thorough.
Since you serve as the overall administrator for your agency's
decentralized confidential system, we believe that you should
maintain consistent statistical information on the status of the
confidential system in each region. You told us that you currently
receive information from DEOs in various ways and formats.
As a
good management practice, we advocate that, at a minimum, DEOs
should report to you annually on the number of reports required to
be filed and the number collected (and explain any discrepancies)
Also, DEOs should attest to the fact that they have certified all
reports and explain any discrepancies.
As a reminder, a revision to our Annual Agency Ethics Program
Questionnaire for calendar year 2003 calls for agencies to report
to us on the number of OGE Forms 450 and number of OGE Optional
Forms 450-A filed. 2
Therefore, when DEOs report to you on the
number of reports filed, they should also break-out the numbers of
OGE Forms 450 versus 450-A.
TRAVEL PAYMENTS FROM NON-FEDERAL
SOURCES NOT ACCEPTED
We could not assess the acceptance of payments for travel,
subsistence, and related expenses from non-Federal sources since
NCUA does not accept this type of payment. However, we did confirm
that you routinely submit negative semiannual reports to OGE as
required.

In closing, I wish to thank you for all of your efforts on
behalf of the ethics program.
No six-month follow-up review is

2

See DAEOgram D0-02-031, dated December 24, 2002.
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necessary in view of the fact that we have no recommendations for
improving your program at this time
We are sending a copy of this
report to the Inspector General. Please contact Ilene Cranisky at
202-482-9227, if we can be of further assistance.
Sincerely,

ack Covaleski
Deputy Director
Off ice of Agency Programs
Report Number 03 - 020
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September 9, 2003

Wilham J Haynes Il
General Counsel and
Designated Agency Eth.Jes Official
Office of General Counsel
Department of Defense
1600 Defense Pentagon
W ashmgton, DC 20301-1600
Dear Mr Haynes
The Office of Government Ethics (OGE) recently completed a review of the ethics program
at the Department of Defense's (DOD) Office of the Secretary of Defense (OSD), mcludmg the Jomt
Chiefs of Staff and Jomt Staff (JCS/JS) and th~ Office 9( the Under Secretary of Defense for
Acqu1slbon, Technology, and Logistics (AT&L) 1 This review was conducted pursuant to section
402 of the Ethics m Government Act of 1978, as amended (the Ethics Act) Our objective was to
determme the ethics program's comphance with applicable laws and regulat10ns The review was
conducted from Apnl through June 2003 The followmg is a summary of our findmgs and
conclusions
ffiGHLIGHI'S
OSD's ethics program 1s well managed by a knowledgeable and dedicated staff m DOD's
Standards of Conduct Office (SOCO), who also provide support, mcludmg ethics trammg, to ethics
counselors throughout DOD MaJor elements of the program, mcludmg financial disclosure,
educatton and trammg, and enforcement, meet or exceed the m.tmmum statutory and regulatory
requirements Furthermore, the financial disclosure and trammg elements are enhanced by a SOCOdeveloped computenzed database system that 1s used to track, among other things, the filmg of
financial disclosure forms and the receipt of ethics trammg
Based on documentation made avmlable to us, SOCO offic1als' efforts appeared to be
adequate m preventmg conflicts of interest among special Government employee (SOE) members
of OSD Federal advisory comm.1 ttees. These efforts have consisted of the routine provis10n of ethics
trammg, review of fmanc1al disclosure reports, and coordination with committee management
officials (CMO)

1

For simphc1ty, we will refer to OSD, JCS/JS, and AT&L collectively as OSD unless
otherwISe noted
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FINANCIAL DISCLOSURE SYSTEMS
OSD's pubhc and confidential financial disclosure systems are well managed and comply
with applicable laws and regulations.
Pubhc System Is
In Compliance
We conclude that OSD's pubhc financial disclosure system complies with applicable laws
and regulations However, to further enhance the system, we urge personnel offices to consistently
idenllfy public filers and noufy SOCO of their existence ma timely manner.
As part of our assessment of the public system, we examined all 23 OSD incumbent and
termmatton reports filed from 2002 to the lime of our review by Presidential appointees requmng
Senate confumatlon (PAS) These reports were filed, reviewed, and transmJtted to OGE m a timely
manner
We also examined 87 of the 590 non-PAS OSD pubhc reports filed from 2002 to the time
of our review Our sample mcluded 18 new entrant, 8 tenrunatton, 48 incumbent, and 13
combmauon reports (5 incumbent/new entrant and 8 mcumbent/tenrunat1on) \All the reports we
exanuned were filed, reviewed, and certified m a timely manner
Although our exammatlon did not reveal any instances of late fihng, the SOCO Director
adrrutted that personnel offices do not consistently identify pubhc filers m a timely manner, largely
because of regular turnover of personnel office staff Section 7-201 of DOD's Jomt Ethics
Regulat10n (JER) states that personnel offices are to provide SOCO with unmedzate not1ficat1on of
new entrant and termmatton filers Add1tJonally, personnel offices are requrred to submJt an updated
bst of incumbent filers to SOCO on an annual basis We urge personnel office management off1c1als
to ensure that their respectJve staffs adhere to sectJon 7-201 of the JER to ensure the consistent
1denaficatton of fders and timely notification of SOCO
Confidential System Is
Also In Compbance
Like the pubhc system. the confidential financial disclosure system complies with apphcable
laws and regulations
To evaluate the confidential system, we examJned 104 of the 807 confidential reports
required to be filed from 2002 to the ume of our review Of these, 33 were new entrants and 71 were
annual filers

Mr Wiiham J Haynes II
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All of the annual reports and all but three of the new entrant reports were filed timely 2 All
of the reports were also reviewed and certified in a tlmely manner.
Addtt1onal Efforts Are
Undertaken
SOCO off1c1als undertake a vanety of efforts to ensure the efficient achrumstration of the
fmanc1al cbsclosure systems They are dd1gent about contacting fliers to coUect addtuonal
information to complete or clanfy entries on financial cbsclosure reports. They also rounnely issue
letters of warning to filers who could have potential confhcts between their fmanc1al interests in
DOD contractors and the1roffic1al duties Addit10nally, SOCO officials penodtcally pubbsh arucles
m a newsletter issued by DOD's Washmgton Headquarters Services, enutled Personnel Hlhtes,
remmding filers of the financial disclosure f1 ling requirements and deadhnes
Tracking System Is
Impressive
We were impressed with SOCO's computenzed tracking system Among other thmgs, the
system 1s used to track the fdmg and review status of fmanc1al cbsclosure reports and the completion
of ethics trainmg requirements by financial disclosure report filers Ii can also be used to generate
reports, such as master lists of filers We applaud this system as an effecave tool for ad1TI1mstenng
an organized, and therefore more efficient, ethics program
ETiilCS EDUCATION AND TRAINING
SOCO officials manage an effective ethics trammg program for OSD employees In adcbtlon
to conducting the requmte m1t1al ethics onentauon and annual ethics training, they routinely provide
trammg that exceeds OGE's minimum traming requirements
Imt1al Ethics Onentat1on
Is Provided
SOCO consistently provides new OSD employees with an 1mnal ettucs onentat1on. On a
semimonthly basis, a SOCO official meets with all new employees to provide them with an mi ti al
ethics onentat1on, dunng which attendees are also provided a copy of a handbook entitled

2Two

annual filers filed therr reports pnor to October I A SOCO official followed up with
both ftlers to confirm that no new reportable mterests had been obtained from the dates they filed
their reports up to September 30 (the end of the annual reporting penod)
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Employees' Gmde to the Standards of Conduct 3 This SOCO-developed haitdbook bnefly
summanzes the ethics rules and provides employees with contact mfonnat1on for SOCO It aJso
contains the address of SOCO's Web site. Employees are provided a nummum of one hour to
review the handbook and are required to certify their receipt of the on en tau on matenals with SOCO
Instead of attendmg one of these onentat1on sessions, all new PAS employees are provided
ltve one-on-one onentat1ons by a SOCO ethics off1c1al upon entenng on duty
Annual Ethics Bnefings
Are Provided
Each year, SOCO provides covered OSD employees with annual ethics bnefmgs addressmg
a different topic These bnefmgs are presented verbally, either hve or m the form of a Web-based
mteracnve computer trammg module, or through the dtstnbut1on of wntten matenals In 2002, the
annual bnefmgs focused on employees' deaJmgs with non-Federal entitles Based on the
computenzed tracking system, all OSD public and confidential filers received annuaJ ethics trammg
m2002
In 2002, pubhc fliers were given the chmce of attending one of the h ve bnefmgs or
completing the computenzed trammg module. 4 If they chose the computer trammg, they were
reqmred to subnut an onlme certification form to SOCO muned1ately upon their compleuon of the
trmmng module We asked SOCO officials if they considered this certificat10n system as meetmg
the requirement at 5 CF R § 2638 704{d) that a quahfied mstructor be available dunng and
11nmed1ately after the training The SOCO Director stated that there 1s always a quahf1ed mstructor
physically present at SOCO dunng normal business hours who 1s available to answer any questions
pubhc filers may have
In 2002, OSD confidential filers were provided wntten matenaJs to meet the annual ethics
trmmng requirement Altemauvely, they could have sat1sf1ed this requirement by attending one of
the hve bnefings

Trammg For Ethics Counselors
Is Provided
In add1t1on to providing ethics traimng for covered employees, SOCO officials conduct a
vanety of courses for DOD ethics counselors For example, they part1c1pate in prov1dmg a oneweek ethics trammg course for new counselors at the Anny Judge Advocate General School m
Charlottesville, Virg1 rua and conduct several three-day courses outside of the W ashmgton, DC metro
3SOCO

also uses this opportunity to 1denufy new employees required to file a financial
disclosure report
4

1n addition to these two choices, PAS employees were afforded the option of rece1 vmg a hve
one-on-one bnefmg from a SOCO ethics official
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area each year They also conduct assistance v1s1ts and program reviews for DOD component
orgamzahons on a four-year cycle
SOCO also roubnely disseminates ethics-related mformauon and matenals to etlucs
counselors and other relevant DOD officials via e-mml and through postings to the SOCO Web site
This mformanon includes such items as trammg matenals, reminders of ethics trmmng requirements
and fmanc1al disclosure filmg deadlines, updates on the ethics rules, and real-hfe examples of
s1tuat10ns where employees have been disc1plmed for v1olatmg ethics laws or regulations
FEDERAL ADVISORY COMMITfEES
Based on avmlable documentation, we conclude that SOCO' s ethics-related efforts m support
of OSD's Federal advisory corruruttees appear adequate to prevent conflicts of interest To assess
the quahty of these efforts, we examined the financial disclosure reports filed by and ethics trmnmg
provided to SOE members of the followmg five OSD committees The Advisory Group on Electron
Devices, the Defense Pohcy Board, the Defense Science Board, the Strategic Environmental
Research and Development Program Sc1entdic Advisory Board, and the Threat Reduction Advisory
Comnnttee We also examined a sample of recent meetmg agendas and minutes for these
comnuttees.
Confidential Fmanc1al Disclosure Systems
Are Essentially Well Managed But Room
For Improvement Exists
To evaluate the confidential financial disclosure systems at the five cormruttees mcluded m
our review, we examined a total of 75 conf1dent:Jal reports required to be filed by SOE committee
members m 2002 The filmg and review t1melmess of the reports we examined was adequate and
the reviews conducted by CMOs and SOCO ethics off1c1als appeared to be thorough
However, room for improvement exists As reqwred by 5 CF R 2634 903(b), SGE
comnuttee members file new entrant OGE Forms 450 upon appomtment and follow-on new entrant
reports annually upon reapp01ntment or on the anru versary of their onginal appointment Under this
procedure, follow-on new entrant reports might not be filed or reviewed until after a comnuttee has
held its first meeting of the year Accordmg to a SOCO Deputy Designated Agency Ethics Official
(Deputy DAEO), CMOs should be rev1ewmg the most recent report filed by each member pnor to
each meeting However, he admitted he was not certmn whether all CMOs conduct this review pnor
to each meeting and suspected that some may be better than others m conductmg the reviews He
also conceded that SOCO must rely heavily on the CMOs' review of the members' financial
disclosure reports and knowledge of the ethics rules to identify and remedy potenual conflicts among
the members With this m mmd, the SOCO Deputy DAEO plans to provide CMOs with additional
ethics trammg followmg the issuance of this report We advocate the further trmnmg of CMOs to
ensure that, as the corruruttees' first line of defense m 1dent1fymg and resolving conflicts, they are
knowledgeable of the ethics rules and recogmze the importance of conducting timely and thorough
reviews of the confidenual reports

.
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Disguahf1cation Statements
Are Regu1red
In addition to the OGE Form 450 fihng requirement, all committee members must sign a
dtsquahficatlon statement recusmg themselves from participating m any matters which would have
a direct and predictable effect on the interests reported on their financial disclosure reports We
commend SOCO for taking this additional step toward ensunng that comrruttee members are free
of conflicts

Exammatlon Of A vaJlable Meetmg
Agendas And Minutes Dtd Not
Reveal Any Conflicts
In addition to reviewmg the OGE Forms 450 for general compliance with the reporting
requirements, we also compared the forms filed by comrmttee members against the agendas and
mmutes of recent cotruruttee meetings to identify any potential conflicts between the issues discussed
at the meetmgs and the members' fmanc1al interests
According to SOCO officials, meeting discussmns rarely focus on ''part:Jcular matters," but
rather concentrate on long-tenn pohcy issues. 5 Otir exanuiiation of the agendas and m.mutes
confirmed this assertion, as we did not 1dentlfy any discussions of matters dunng the conuruttee
meeungs that would appear to have an effect on the fmanc1al interests reported on com.rruttee
members' reports However, we must note that the meetmg minutes we exam.med were generally
in summary form, thus makmg it difficult to defimttvely determme whether particular matters were
discussed, but not reflected m the mmutes
Conumttee Members
Receive Trammg
All newly appointed SOE members of OSD advisory co1111lllttees are provided a copy of the
Employees' Gmde to the Standards of Conduct pnor to servmg on a comnuttee Additionally, a
SOCO ethics official provides an ethics bnefing for comm1ttee members pnor to the first meetmg
of each year Dunng thts bnefmg, commJttee members are provided a copy of a document entJ.tled
A Very Bnef Summary of the Standards of Conduct for Special Government Employees, which was
developed by SOCO

5

For example, the Defense Science Board charter spectfically states that the Board is not
established to advise on mdiv1dual procurements and no matter shall be assigned that would reqmre
any member to part1c1pate personally and substantially m the conduct of any specific procurement

.
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ADVICE AND COUNSELING
We exammed a sample of the ethics-related adv1ce and counselmg rendered to OSD
employees by SOCO and JCS/JS ethics offlc1als dunng 2002 6 Based on our exanunat1on of th1s
wntten advice, we conclude that all advice complied with apphcable ethics laws and regulauons

TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES
SOCO off1c1als have mst:Jtuted effecnve procedures to ensure the proper acceptance and
reportmg of travel payments accepted by OSD employees on behalf of DOD under 31 US C § 1353
and the 1mplementmg General Services Achrumstranon regulation at 41 C FR part 304-1 To assess
these procedures we exammed OSD's two most recent serruannual reports to OGE of payments
accepted m excess of $250 and a sample of wntten authonzations and other documentation
approvmg the acceptance of the payments All of the payments we examined were approved and
accepted m comphance w1th the statute and regulat10n Additionally, both semiannual reports were
sent to OGE m a timely manner
ENFORCEMENT
Effect1ve procedures appear to be m place to ensure that prompt and effective action would
be ordered to remedy any such v1olat1on and that follow up would be conducted to ensure that
actions ordered would be taken m accordance with 5 C F R § 2638 203(b)(9)

.

According to SOCO etlucs off1c1als and the Office of Inspector General •s (010) Associate
Deputy General Counsel, no alleged v10Ianons of the cnmmal conflict-of-interest laws by an OSD
employee have been referred to the Department of Justice, including the appropnate Umted States
Attorney, forprosecubon m the past two years Additionally, the Associate Deputy General Counsel
d.Jd not recall recently mvestigatmg any ethics-related regulatory v1olat.Jons by an OSD employee,
which confirmed the mform.abon SOCO ethics off1c1als provided us earher
TheJER fonnahzes the delegation ofrespons1bihtyforconductmg mvesbgat1ons, refemng
cases for prosecution and concurrently not1fymg OGE, and followmg up on admmistrative remedies
Han alleged cnmmal v1olauon were to be referred for prosecution, OIG. rather than SOCO, would
be responsible for making the referral. However, SOCO would be responsible for makmg the
appropnate concurrent nouficat1on to OGE After compleung an mvest1gat1on of a case which does
not ment referral for prosecution, 010 follows up with the appropnate achrumstration and/or
management officials to see what admmistrative action, if any, has been taken agamst an employee
who is the subject of the case. However, OIG rarely, if ever, second-guesses any action taken, or the
lack thereof

6No

advice was rendered by AT&L

.. ..
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Officials from both OIG and SOCO stated that they work closely together For example, the
Associate Deputy General Counsel attends SOCO's monthly ethics coord.matJ.on meetings As with
the aforement10ned delegation of responsibdmes, the JER also requues this coordmabon, as
necessary, between OIG officials and ethics officials
CONCLUSION
Based on our examination of available documentat.J.on regard.mg the vanous program
elements, we conclude that OSD's ethics program meets or exceeds rrummum statutory and
regulatory requirements SOCO officials should be commended not only for their admtmstrat1on of
OSD' s ethics program, but also for the guidance and support they provide to the program DOD-wide
In closmg, I would hke to thank you and your staff for your efforts on behalf of the ethics
program A copy of this report 1s bemg forwarded to DOD's Inspector General v1a transmittal letter
Please contact Dale Chnstopher at 202-482-9224 1f we may be of further assistance

Smcerely,

Report Number 03- 021
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November 3, 2003

William C. Love
Designated Agency Ethics Official
National Transportation Safety Board
490 L'Enfant Plaza East, SW.
Washington, DC 20594
Dear Mr. Love:
As part of our agency monitoring activities, the Office of Government Ethics (OGE) has
reviewed the National Transportation Safety Board's (NTSB) ethics program. The review was
conducted pursuant to section 402 of the Ethics in Government Act of 1978, as amended (the Ethics
Act). Our objective was to detennine the effectiveness of the ethics program, largely measured by
its compliance with applicable statutes and regulations. This review was conducted during
August 2003.
/

\

\

,1

lilGHLIGHTS
NTSB 's ethics program has improved since OGE' s last review which was conducted in 1999
and resulted in a notice of deficiency. However, we found that some improvements are still
necessary. Currently, NTSB is enforcing policies concerning restrictions and prohibitions on
employees' financial holdings and a requirement for prior approval of certain outside employment
without a supplemental standards of conduct regulation. Additionally, covered employees were not
notified timely to file financial disclosure reports for the last reporting cycle and not all public filers
received 2002 annual ethics training timely. These timeliness issues occurred during your extended
health-related absences. Nonetheless, you are in the process of publishing NTSB's supplemental
regulation with OGE's concurrence and have taken the necessary steps toward ensuring that all
program elements are adequately covered in your absence.
STAFFING FOR ETIIlCS PROGRAM
IS APPROPRIATE
NTSB has three ethics officials whose responsibility is the ethics program: you, as the
Designated Agency Ethics Official's (DAEO) and an attorney; the Alternate DAEO, who is the
General Counsel; and a paralegal, who is currently being trained to assist the you. Other attorneys
may assist the ethics program when necessary. Although ethics officials work on legal matters other
than ethics, you informed us that the staffing level is appropriate given the agency's size and
organizational structure.

OGE- 106

August 1992

•

•

Mr. William C. Love
Page2
You have taken steps to ensure that covered employees receive adequate notice to file their
financial disclosure reports by ensuring that the paralegal receives the necessary ethics training and
by posting of ethics events on an electronic calendar that will be shared by the ethics officials.
AGENCY-SPECIFIC ETHICS PROHIBITIONS
MAY NOT BE ENFORCEABLE
Until NTSB' s supplemental regulation is published in accordance with 5 C.F.R. § 2635.105,
the policies that prohibit its employees from retaining certain financial holdings and require
employees to obtain written prior approval for outside activities may not be enforceable. On
August 17, 1993, OGE provided comments to NTSB regarding the draft supplemental standards
along with the repeal of NTSB's superseded residual standards of conduct regulation. However,
NTSB 's supplemental standards were never published.
FINANCIAL DISCLOSURE SYSTEMS
NEED IMPROVEMENT
We found that NTSB 's financial disclosure systems are in need of some improvements. The
public and confidential filers must be notified timely to ensure that reports are filed timely.
( ,)

\__

Public System
In 2003, the incumbent public filers were not notified of their filing requirement until
June 18, when they were notified that the deadline for filing their reports had been extended from
May 15 to July 11, 2003. Although the employees are ultimately responsible for filing their reports
timely, we believe that public filers should be reminded of their requirement to file. A reminder
notice can be sent as early as January 1 but should not be sent later than April 15.
We found that, considering filing extensions, the public reports were filed, reviewed, and
certified timely. This determination was based on our examination of all 22 public reports which
were required to be filed in 2003 (as well as all 4 incumbent and termination reports required to be
filed by Presidentially-appointed, Senate-confirmed (PAS) employees which, in addition, were
transmitted to OGE timely). Your review of the 22 reports was thorough as revealed in the
documents filed with the reports which indicated that specific holdings were analyzed for potential
conflic.ts utilizing the Internet. Additionally, specific information was clarified with the filers via
e-mail. We noted that your review identified a filer who unknowingly had two holdings that posed
a potential of conflict of interest. Once the you notified the filer of the potential conflicts, he .
immediately divested the holdings. This is an excellent example of the fundamental purpose for the
timely filing and review of financial disclosure reports, which is to provide timely advice to avoid
conflicts.

\_)
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Confidential System
Due to the your absences, confidential reports for 2001 were not collected at all, and the
confidential reports for 2002 were not collected until 2003 after filers were notified in July 2003 to
file their reports by August 11. Incumbent reports are required on or before October 31 for the
preceding 12 months ending September 30.
All 35 reports for 2002 were reviewed and certified within 60 days of filing. Your review
of the reports was thorough as revealed in the documents filed with the reports which indicated that
specific holdings were analyzed for potential conflicts utilizing the Internet. In addition, specific
information was clarified with the filers via e-mail.
ETHICS COUNSELING AND
ADVICE rs PROVIDED
Ethics counseling and advice services meet the requirements of 5 C.F.R. § 2638.203(b)(7)
and (8). We examined over 50 written determinations that were provided to employees within the
last year and found that they were accurate, consistent with applicable laws and regulations, and
appeared to meet employees' needs. The types of advice covered gifts from outside sources, fundraising activities, outside employment, post employment, potential conflicting interests, speaking,
writing, use of Government resources, and use of public office.

( )

NTSB' s use of a standardized format for providing certain advice to employees ensures
consistent advice. Standardized formats are used for responses regarding acceptance of free
attendance at a widely attended gathering, approval of outside employment, and approval of the
acceptance of travel payments from non-Federal sources.
Currently, post-employment advice is provided forthe departing high salaried staff including
covered employees. However, you are considering providing post-employment advice for all
departing employees.
ETHICS AGREEMENTS ARE SATISFIED
We found that actions under all ethics agreements, entered into by two PAS employees, were
completed in accordance with the time limit prescribed at 5 C.F.R. § 2634.802(b), and evidence of
requisite action taken, in accordance with § 2634.804, was submitted to OGE timely. In addition,
all employees, as a condition of employment, have been required to execute ethics agreements, as
appropriate, to comply with the restricted and prohibited holdings provisions in NTSB's as yet
unpublished supplemental regulation. These agreements, completed by seven non-covered
employees, all called for divestiture. Once the regulation is published and the restrictions and
prohibitions become enforceable, non-covered employees would be given a reasonable period of
(

\
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time, in accordance with § 2635.403(d), to carry out divestiture. Covered employees would have
to comply with the very similar time limit prescribed at§ 2634.802(b).
All employees with potential conflicts enter into ethics agreements as a condition for hiring.
You determine whether an agreement is necessary when you interview prospective employees for
potential conflicts of interest. Copies of the agreement are forwarded to the employee's supervisor
and office director. Any actions that need verification, such as divestitures, are posted on the ethics
calendar to verify that the agreements were satisfied within 90 days. We commend this one-on-one
interview process that emphasizes the importance of ethics in Government.
ETHICS TRAINING CURRENTLY MEETS
OR EXCEEDS REQUIREMENTS
Ethics training currently meets or exceeds regulatory requirements. Due to your absence, you
were unable to provide public filers with the required verbal training in 2002, but provided written
ethics materials to all employees. Additionally, all employees receive an ethics orientation prior to
being hired.
Initial Ethics Orientation

(, )

All employees receive one-on-one ethics orientation priofr to tdheirbempfloymednt, eithfle~ by
telephone or face-to-face. The orientation consists of a standards o con uct rie ing an a con 1ctsof-interest interview. The PAS filers are the only prospective employees who complete a financial
disclosure report prior to starting. Additionally, once a new employee is hired the personnel office
provides the required ethics materials in the new employee package.
.

Annual Ethics Training
According to the you, you provided verbal ethics training to all covered employees, including
public filers, in 2001. However, you were unable to provide all the public filers with the required
verbal training in 2002. Nonetheless, you provided the PAS filers one-on-one verbal training and
you provided all other covered employees and non-covered employees with written ethics training
during 2002. In February 2003, you provided verbal ethics training to the public filers, and plan to
offer computer-based ethics training to all other covered employees and non-covered employees, to
be completed by the end of 2003.
Other Ethics Training
You also provide ethics training to offices upon request. For example, you conducted an
ethics briefing to the Office of Marine Safety's employees in May 2003. Additionally, you provide
ethics information using e-mail and NTSB 's Intranet Conduct & Ethics site.
\
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TRAVEL PAYMENTS FROM NON-FEDERAL
SOURCES ARE ACCEPTED
NTSB accepts payments for travel, subsistence, and related expenses from non-Federal
sources authorized under 31 U.S.C. § 1353. We examined the 23 approvals for the acceptance of
travel payments during the period from April 2002 through March 2003 and found that they appeared
to be in compliance. The types of meetings consisted of conferences, presentations, and training
courses.
RECOMMENDATIONS
To more fully comply with ethics regulatory requirements, we recommend that NTSB:

(
\

.)

1.

Ensure that the prohibitions and requirements in the draft supplemental
standards are not enforced until NTSB publishes the standards in the Federal
Register in accordance with 5 C.F.R. § 2635.105.

2.

Ensure that the financial disclosure reports are filed timely by notifying filers
timely.

In closing, I would like to thank everyone involved in this review for their cooperation on
behalf of the ethics program. Please advise me within 60 days of the specific actions the agency
plans to take on our recommendations. A brief follow-up review will be scheduled within six
months from the date of this report. In view of the corrective action authority vested with the
Director of OGE under subsection 402(b)(9) of the Ethics Act, as implemented in subpart D of
5 C.F.R. part 2638, it is important that our recommendations be implemented in a timely manner.
Please contact Jean Hoff at 202-482-9246 if we may be of further assistance.
Sincerely,

ack Covaleski
Deputy Director
Office of Agency Programs
Report Number03 - 022

December 1, 2003

The Honorable Karen D. Cyr
General Counsel
U.S. Nuclear Regulatory Commission
11555 Rockville Pike
Mail Stop (b) (6)
Rockville, MD 20852-2738
Dear Ms. Cyr:
As part of our agency monitoring activities, the Office of Government Ethics (OGE) has
reviewed the U.S. Nuclear Regulatory Commission's (NRC) ethics program. The review was
conducted pursuant to section 402 of the Ethics in Government Act of 1978, as amended (the Ethics
Act). Our objective was to determine the effectiveness of the ethics program, largely measured by
its compliance with applicable statutes and regulations. This review was conducted during
September 2003.
LIMITED SCOPE OF REVIEW
Based on our pre-review results, including the fact that NRC' s ethics program has historically
been administered effectively, we decided to limit the scope of the review to cover only the ethics
:program as it applies to special Government employees (SGE) and the overall enforcement of the
standards of ethical conduct.
EIGHLIGHTS OF THE REVIEW
Our review found that NRC' s ethics program continues to be administered effectively, which
\ve attribute to the accumulated knowledge of its ethics counselors. SGEs receive timely ethics
advice concerning potential conflicts of interest, which is a fundamental purpose of the ethics
:program. Furthermore, NRC ensures that disciplinary actions are taken for ethical misconduct.
ETHICS PROGRAM FOR SGES
NRC maintains an ethics program for SGEs which has all the basic elements that are tailored
:for their needs.

I',;>•

()

The Honorable Karen D. Cyr
Page2
NRC Examination Of Financial Disclosure
Reports For Potential Conflicts
NRC' s Deputy Ethics Counselor examines SGEs' financial disclosure reports for potential
conflicts of interest as part of the approval process for appointments and reappointments of NRC' s
advisory committee members, consultants, and.experts. Members who are appointed to positions
on three of NRC's five Federal Advisory Committees Act (FACA) committees 1 are SGEs.
Consultants and experts are also SGEs and are appointed to positions on the FACA committees, on
NRC's Atomic Safety and Licensing Board Panel (ASLBP), and within offices at NRC headquarters
and its regions.
NRC Examination Of Certain
Financial Disclosure Reports
For Prohibited Securities

C)

NRC's supplemental standards of ethical conduct regulation at 5 C.F.R. part 5801 prohibits
ownership of securities identified on its prohibited securities list for SGEs who are identified in
NRC's Management Handbook 7.7 (handbook). Members of ACNW and ACRS, members
(part-time Administrative Law Judges (ALJ)) of ASLBP, and attorneys who are appointed as experts
to ASLBP are prohibited from owning securities on the prohibited securities list. Members of
ACMUI and consultants can own securities identified on the prohibited securities list. Nonetheless,
18 U.S.C. § 208(a) prohibits any SOE from participating in particular matters in which he has a
personal financial interest.
OGE Examination Of Financial Disclosure Reports
We examined all 89 financial disclosure reports (26 public and 63 confidential reports)
required to be filed by SGEs on board at the time of our review and found that they were filed,
reviewed, and certified timely. New entrant reports are required to be filed within 30 days of SGEs'
appointments. Follow-on new entrant public reports are due by May 15. Follow-on new entrant
confidential reports for ALJ s are due by July 1. Follow-on new entrant confidential reports for other
than ALJ s are due by October 1.
We also examined the 14remedial actions that were taken by SGEs (all public filers) to bring
their financial disclosure reports into compliance with applicable laws and regulations specified in
5 C.F.R. § 2634.605(b)(l)(ii). The actions consisted of 2 divestitures, 8 notices to disqualify,

1

(

l

\___)

NRC's five FACA committees are the Advisory Committee on Medical Uses of Isotopes
(ACMUI), the Advisory Committee on Nuclear Waste (ACNW), the Advisory Committee on
Reactor Safeguards (ACRS), the Licensing Support System Advisory Review Panel (LS SARP), and
1:hePeer Review Committee for Source Term Modeling (PRCSTM). The members of the LS SARP
.and the PRCSTM are representatives.
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3 waivers (18 U.S.C. § 208(b)(3)), and 1 waiver of prohibited securities made in accordance with
5 C.F.R. § 5801.102(e)(l)(iii). We found that the remedial actions taken appeared timely and
appropriate. However, the Deputy Ethics Counselor informed us that OGE was not routinely
consulted on the 18 U.S.C. § 208(b)(3) waivers and that the waivers were not forwarded to OGE,
as required by 5 C.F.R. § 2640.303. To remedy this, the Deputy Ethics Counselor informed us that
he will consult OGE when practicable and will forward all future waivers referred to in§§ 2640.301
and 2640.302 to OGE.
Ethics Advice
Although most SGEs are not required to divest their financial holdings if the holding is listed
on the prohibited securities list, all SGEs are advised verbally that, in accordance with 5 C.F.R.
§ 5801.102(e)(2), they must not participate in particular matters in which the SGE has a personal
financial interest unless an 18 U.S.C. § 208(b) waiver is granted. Additionally, the Deputy Ethics
Counselor provides verbal advice to advisory committee attendees prior to each committee meeting.
Ethics Training

C)

SGEs receive ethics training materials applicable to SGEs and a conflict of interest briefing
upon appointment and reappointment. Additionally, ACNW and ACRS members, most of whom
are public filers, receive verbal ethics training annually.
NRCENFORCEMENTOFTHESTANDARDS
OF ETHICAL CONDUCT
NRC enforces.the Standards of Ethical Conduct for Employees of the Executive Branch
regulation. In 2002, there were 14 violations of the misuse of Government property provision at
5 C.F.R. § 2635.704, which resulted in administrative actions ranging from a letter of reprimand to
a 45-day suspension. It appears that NRC, in accordance with § 2638.203(b )(9), is ensuring that the
administrative actions taken are prompt and effective. NRC had taken no other actions resulting
:from ethical violations.
Employees violated the misuse of Government property provision irrespective of receiving
information regarding the use of Government property. Prior to the 2002 violations, all NRC
employees should have received information regarding use of Government property either in the
initial ethics training materials that should have been provided to new employees or in the "Yellow
Announcements" that were addressed to all NRC employees. Additionally, all employees can access
information regarding the misuse of Government property provision on the NRC Web site. The
Deputy Ethics Counselor informed us that he coordinates topics of interest for the "Yell ow
.Announcements" and other ethics training materials with the Office of Inspector General and the
'Office of Human Resources.

: i
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In closing, I wish to thank you and your staff on behalf of the ethics program. No six-month
follow-up review is necessary in view of the fact that we have no recommendations for improving
your program at this time. We are sending a copy of this report to the Inspector General. Please
contact Jean Hoff at 202-482-9246, if we can be of further assistance.
Sincerely,

Deputy Director
Office of Agency Programs
Report Number 03 - 024

(
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December 8, 2003

Anne K. Quinlan
Acting Designated Agency
Ethics Official
Surface Transportation Board
1925 K Street, NW.
Washington, DC 20423-0001
Dear Ms. Quinlan:

\

\,J

The Office of Government Ethics (OGE) recently completed a review of the Surface
Transportation Board's (STB) ethics program. This review was conducted pursuant to section 402
of the Ethics in Government Act of 1978, as amended (Ethics Act). Our objectives were to
determine the program's compliance with applicable laws and regulations as well as to evulua.te its
effectiveness in terms of the systems and procedures STB has established, beyond the minimal
requirements, to ensure that ethics violations do not occur. The review was conducted in August
and September 2003. The following is a summary of our findings and recommendations.
HIGHLIGHTS
STB has ·an essentially well-managed ethics program that generally complies with applicable
ethics laws and regulations. STB' s public and confidential financial disclosure systems appear
effective in preventing potential conflicts of interest. The development of written procedures for
administering these systems will bring them into full compliance. The ethics training program also
appears well managed. However, new employees were not being provided all of the required initial
ethics orientation materials. You have since remedied this shortcoming. Moreover, while our
examination of the written ethics-related opinions rendered by the previous Designated Agency
Ethics Official (DAEO) appeared lacking in a discussion of all the relevant regulatory requirements,
the one piece of written advice prepared by you was complete, accurate, and in compliance with the
regulations. In addition, we believe an understanding of your enforcement role and responsibility
now exists to ensure that prompt and effective action would be ordered to remedy any ethics-related
violations and that follow-up would be conducted to ensure that actions ordered are taken. Finally,
STB has procedures in place to approve the acceptance of travel payments and related expenses from
non-Federal sources under 31 U.S.C. § 1353. The timely forwarding of semiannual reports of these
payments to OGE will bring STB into full compliance with the law.
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PROGRAM STRUCTURE
STB 's previous DAEO resigned from this position on June 19, 2003. You, as the Alternate
DAEO, have been acting as DAEO until a full-time DAEO is selected by the Board members. 1 You
are assisted in carrying out your ethics duties by STB's human resources office (HR), particularly
in the areas of financial disclosure and ethics training.
SUPPLEMENTAL REGULATION
The Interstate Commerce Commission (ICC), which was the predecessor of STB, issued a
supplemental standards of conduct regulation at 5 C.F.R. part 5001. During our last review in 1999,
the previous DAEO stated that an attorney at STB was in the process of drafting a new regulation
which would repeal the old ICC one and replace it with an STB regulation. Among other things, this
was deemed necessary because STB has a much narrower scope of responsibility than did ICC.
Therefore, the restrictions on having certain financial interests contained in the ICC regulation are
far more restrictive than necessary in light of STB's more narrow mandate. During our current
review, you reiterated that a new STB regulation was being drafted but had not been completed. As
stated during, our previous review, we remind you that the new STB supplemental standards of
conduct regulation will require OGE concurrence and approval before being issued.
( )

FINANCIAL DISCLOSURE SYSTEMS
STB' s public and confidential financial disclosure sysiems appear effective in preventing
potential conflicts of interest and generally accord with statutory and regulatory requirements. We
especially commend the close cooperation between you and HR which allows for the timely
identification of new entrant and termination filers, as well as the generation of complete and
accurate master lists of annual filers. Although at the time of our review STB had no written
procedures on how to collect, review, evaluate, and where appropriate, make publicly available,
financial disclosure reports as required by section 402(d)(l) of the Ethics Act, you are working to
correct this deficiency.
Public System
To evaluate the public system, we examined all of the reports required to be filed in 2002 by
Presidentially-appointed, Senate-confirmed (PAS) employees. These reports were filed, reviewed,
and certified timely, though there were some delays in forwarding reports to OGE. You explained
that you had been waiting to certify all reports before forwarding them. However, you are now
aware OGE would prefer to receive reports as soon as you certify them.

1

0
(

1

'

The three-member Board currently consists of one commissioner and thus a selection will
not be made until at least one more commissioner is appointed.
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We also examined all but one of the eight non-PAS reports filed in 2003. 2 All seven of the
reports were filed, reviewed, and certified timely and contained few technical and no substantive
deficiencies.
Confidential System
To evaluate the confidential system, we examined all 30 of the reports required to be filed
from 2002 to the present, including 3 new entrant reports. All reports were filed; reviewed, and
certified timely. Furthermore, we noted only one technical deficiency and no substantive issues.
Review Of Financial Disclosure
Reports Vis-a-vis STB's
Supplemental Regulation
The ICC supplemental standards of conduct regulation, applicable to current STB employees,
prohibits employees, including commissioners, from being employed by or holding any other official
relationship with any for-hire transportation company and from owning securities of or being in any
mannerpecuniarily interested in any such company. The regulation describes for-hire transportation
companies as (1) any company that owns or controls and has more than 2 percent of its assets
directly invested in or derives more than 2 percent of its income directly from a for-hire
transportation company or (2) any company, mutual fund, or other enterprise which has an interest
of more than 10 percent of its assets directly invested in or derives more than 10 percent of its income
directly from for-hire transportation companies.

CJ

You explained that the only potentially prohibited interests for current STB employees are
railroad companies, one pipeline company, and a few other companies and mutual funds. To ensure
that filers' potentially prohibited reported interests in companies and mutual funds do not exceed the
income or investment thresholds contained in ICC's supplemental standards of conduct regulation,
you research the value and nature of the companies' and funds' income and investments using one
of the on-line financial services Web sites. You stated that conflict of interest determinations should
become more straightforward since the new STB supplemental regulation is not expected to define
the prohibited interests using the percentage of investment and income thresholds currently contained
in the ICC regulation.
ETHICS TRAINING
STB has a generally effective ethics training program. Procedures are in place to ensure that
covered employees receive timely and benefiCial annual ethics briefings. Ensuring that new
employees have access to all required orientation materials will bring the traiµing program into full
compliance with regulatory requirements.

/
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You had not yet completed your review of the one report we did not examine.
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Initial Ethics Orientation
To meet the initial ethics orientation requirement, HR provides written materials to all new
employees. These materials consist of the OGE pamphlet entitled A Brief Wrap on Ethics, a copy
of the ICC supplemental standards of conduct regulation, and contact information for STB ethics
officials. 3
We informed you that, in accordance with 5 C.F.R. § 2638.703, if employees are only
provided a summary of the Standards of Ethical Conduct for Employees of the Executive Branch
(Standards), the complete text of the Standards must be readily available in employees' immediate
office area. We suggested providing new employees the address of the OGE Web page where the
entire text of the Standards is maintained. You agreed to this suggestion.
Upon receiving the orientation materials, new employees must immediately certify with HR
that they have received them. HR forwards you a copy of this certification form, which you use to
determine whether the employee is required to file a financial disclosure report. Within 60 days new
employees must return a second form to you certifying that they have read and understood the
orientation materials. We commend you for implementing a certification process which enables you
to timely identify new entrant financial disclosure filers and helps to ensure that employees have
received and read the orientation materials.

()

Annual Ethics Briefings
To meet the annual ethics training requirement for covered employees you hold one or two
live annual ethics briefings per year which both public and confidential filers attend, including PAS
employees (who may also request a personal briefing). You use a sign-in sheet to track the
completion of this requirement. Employees who miss the live briefing are given an ethics video and
written materials to review and you stand by to answer any questions.
In 2002 training consisted of a general overview of the ethics rules and lasted one hour. You
assured us that all covered STB employees received annual ethics training in 2002.

ADVICE AND COUNSELING
The written ethics-related opinions rendered by the previous DAEO appeared lacking in a
discussion of all the relevant regulatory requirements. However, the one piece of written advice
prepared by you was complete, accurate, and in compliance with the regulations.

3

1
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In addition to being provided the written materials, all PAS employees receive a personal
briefing from you.
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To evaluate the counseling provided, we examined the written counseling files dating from
2001 to the present. The files consisted of 14 opinions from 2001, none from 2002, and 4 from
2003. Most of the advice was rendered by the former DAEO.
The advice rendered by the former DAEO pertained mostly to the acceptance of travel and
free attendance from non-Federal sources at speaking engagements of the Vice Chairman, the
majority of which took place away from the Vice Chairman's duty location. In approving these
acceptances, theformerDAEOcited31U.S.C.§1353 as the acceptance authority in three instances;
at the other engagements, free attendance was approved using the widely attended gatherings
exception to the gift acceptance prohibitions at 5 C.F.R. § 2635.204(g). In approving the acceptance
of payments using the 31 U.S.C. § 1353 authority, the former DAEO advised that regardless of
whether the source was considered prohibited under part 2635, it could nonetheless reimburse STB
fm: expenses incurred, or provide for lodging and travel in-kind. However, there was no indication
that he undertook a conflict-of-interest analysis regarding the source as required by 41 C.F.R. § 3041.5 (the provision in the implementing regulation in effect when the advice was rendered). 4 While
we cannot definitively determine that such analyses were not performed, a discussion of them was
not included in the written advice we examined. Although not specifically required by the statute
or regulation, we suggest, as a good management practice, any such analysis be reduced to writing
and related to the employee requesting the approval. Moreover, in the case of a prohibited source,
such an analysis might have resulted in ethics officials disapproving an acceptance of payment(s).

()

The one piece of written advice rendered by you regarding a luncheon invitation was
complete and appeared to be in compliance with the regulations.
ENFORCEMENT
As you have only recently assumed the role of acting DAEO, you were unsure of exactly
what your enforcement-related duties were and which duties were the responsibility of the
Department of Transportation's Office of Inspector General (DOT OIG). 5 Therefore we met with
you and officials from DOT OIG to discuss this division of responsibility. Based on our discussion,
we believe an understanding of your respective roles now exists to ensure that prompt and effective
action would be ordered to remedy any ethics-related violations and that follow-up would be
conducted to ensure that actions ordered are taken in accordance with 5 C.F.R. § 2638.203(b)(9).
'

According to you and DOT OIG officials, in the past two years no alleged violations of the
criminal conflict-of-interest laws by an STB employee have occurred. Additionally, no action has
been recently taken against an STB employee for an ethics-related regulatory violation. If an alleged

4

Chapter 304 of title 41, which upon becoming effec.tive on June 16, 2003 (68 Fed. Reg.
12602 (March 17, 2003)) replaced 41 C.F.R. part 304-1, has an identical provision at§ 304-5.3.
\
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The DOT OIG conducts various inspector general-related functions for STB, as STB does
not have its own inspector general.
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criminal violation were to be referred to the Department of Justice or a United States Attorney for
prosecution, DOT OIG would be responsible for making both the referral and the appropriate
concurrent notification to OGE. DOT OIG would also be responsible for investigating alleged
violations, whether or not they merit criminal prosecution. After completing an investigation, or
following a declination to prosecute, DOT OIG would follow-up with the appropriate administration
and/or management officials to see what administrative action, if any, has been taken against the
employee(s). .
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
STB has procedures in place to approve the acceptance of travel payments and related
expenses from non-Federal sources under 31 U.S.C. § 1353 and the implementing regulation at
Chapter 304 of title 41. You stated that such payment offers are extended almost exclusively to
commissioners and that they and their assistants are fully aware of the approval procedures.

C)

We examined STB 's five acceptances of travel-related payments greater than $250 from nonFederal sources between April 1, 2002 and March 31, 2003. All appeared to be approved and
accepted in compliance with the law, regulation, ·and STB procedures. We recognize that the
previously mentioned written determinations regarding travel payments, which lacked a discussion
of the required conflict-of-interest analysis, were issued by the former D AEO. However, we remind
you of the requirement to conduct this analysis and suggest that it be memorialized in writing.
All payments were reported to OGE using the SF 326. However, one of the semiannual
reports was submitted a month and a half late. We recommend that in accordance with 41 C.F.R
§ 304-6.5, all semiannual reports to OGE are forwarded in a timely manner.
RECOMMENDATIONS
To further enhance STB' s ethics program and bring it into full regulatory and statutory
compliance, we recommend you:
1.

Establish written procedures on how to collect, review, evaluate, and
where appropriate, make publicly available, financial disclosure
reports, in accordance with section 402(d)(l) of the Ethics Act.

2.

Ensure that all semiannual reports to OGE are forwarded in a timely
manner, in accordance with 41 C.F.R § 304-6.5.

In closing, I would like to thank you for your efforts on behalf of the ethics program. Please
advise me within 60 days of the specific actions your agency has taken or plans to take on our
recommendations. A brief follow-up review will be scheduled within six months from the date of
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this report. In view of the corrective action authority vested with the Director of OGE under
subsection 402(b)(9) of the Ethics Act, as implemented in subpart D of 5 C.F.R. part 2638, it is
important that you take timely actions to implement our recommendations. Please contact Dale
Christopher at 202-482-9224 if we may be of further assistance.
Sincerely,

Deputy Director
Office of Agency Programs
Report Number 03- 025

'
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January 7, 2004

Steven J Morello
.Designated Agency Ethics Official
Department of the Anny
104 Anny Pentagon
Washington, DC 20310-0104
Dear Mr Morello
The Office of Government Ethics (OGE) recent1y completed its review of the ethics program
at the U.S Anny Aviatton and Mlsslle Command (AMCOM), at the Redstone Arsenal (RA),
Alabama This review was conducted pursuant to section 402 of the Ethics m Government Act of
1978, as amended (the Ethics Act) Our obJectlve was to deterrnme the ethics program's
effectiveness, measured largely by its comphance with apphcable statutes and regulations The
review was conducted from June through October 2003 The following is a summary of our fmdmgs
•
and conclusions
lllGHLIGHTS
Substantial effort will need to be expended to bnng the AMCOM ethics program mto full
comphance with ethics requirements Deficiencies were revealed m the ethics educat10n and trammg
program, by the lack of procedures to ensure that employees chsquahfy themselves appropnately
whtle seektng post-retirement employment, m the misapphcat1on of the requirements of 5 C F R part
2635 and 41 C FR part 304-1, and m the confidential fmanc1al disclosure program Further, the
Chief Counsel of AMCOM should ensure that counseling and advice issued to AMCOM employees
ism comphance with current statutes and regulations The correction of these deficiencies will
enable AMCOM to prevent confhcts of interest more effectively and ensure that AMCOM has an
effective etlucs program
PROGRAM STRUCTURE
The AMCOM ethics program 1s estabhshed m the General Law/Intellectual Property Law
Division (GLIPID) of the AMCOM Legal Office (LO) An Attorney-Advisor 1s the pnmary ethics
counselor (EC) and expends approximately 50 percent of his ume on the ethics program Four
addlt10nal attorney-advisors assist m the ethics program, pnmanly m the review and certification of
OGE Forms 450 and m the provtdmg of counseling ang advice According to the EC, these attorney
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advisors expend approximately 20 percent of their bme on the ethics program A paralegal has
recently been assigned to work on the ethics program and, notwithstandmg that she 1s m a leammg
process, has already made great stndes to improve the management of the conftdentJal fmanc1al
disclosure program
Due to the large number of confidential fmanc1al disclosure report filers, ethics pomts of
contact (EPC) are established m the AMCOM program offices and directorates pnor to the annual
conf1dent1al f1hng cycle The EPCs are appointed by the directors and program managers of the
vanous AMCOM functlons The paralegal has prepared an EPC trammg program, which all EPCs
will be required to attend before the 2003 fihng cycle begms
EDUCATION AND TRAINING
Imt1al Ethics Onentatton Program
Regu1res Attention
The AMCOM 1mtial ethics onentat.J.on (IEO) program 1s not comphant with the provisions
of 5 C F R § 2638 703 The EC advised us that there are no wntten procedures regarding the
notJ.f1cat1on and scheduling of IEO for new employees hired or transferred to covered positions at
AMCOM or RA and there are no assurances that all those required to receive IEO have done so He
stated that there is a verbal agreement with personnel officials to provide him with mfonnatton
concemmg new employees, however, it 1s not effectJve The EC indicated that he usually has to
request a hst of new employees from personnel and schedule IEO for those 1dentJ.f1ed The EC
cannot state whether all new employees are 1dent1f1ed to him, however, he believes he provided IBO
to approximately 65 people dunng 2002 There are no tracking procedures to memonal1ze the IBO
We recommend that the EC estabhsh an IEO program m accordance with§ 2638 703 and track
employee attendance
Annual Ethlcs Trammg For
SF 278 Fliers Is Provided By The EC
Verbal ethics training was provided for the 23 AMCOM pubbc fmanc1al disclosure report
filers, as required by§ 2638. 704 The maJOnty of the employees received the trammg m person from
the EC. Some of the employees rece1 ved the trammg verbally while m travel status to other faci ht1es
and their attendance was venf1ed to the EC by e-mails from the temporary duty locations
Annual Ethics Trammg For
Other Employees Reqmres Attentrnn
• Annual ethics tram.mg for other employees fell short of the requirements at 5 C F R
§ 2638 705 and the Department of Defense (DOD) Jomt Ethics Regulat10n (JER) Accordmg to the
EC, the trammg consisted entirely of an artJ.cle published in the RA newspaper which all conf1denual
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disclosure report filers assigned to AMCOM at RA were to read The required trammg was brought
to the attention of the employees by appropnate supervisory personnel who were apparently advised
of the requirement dunng staff meetings We recommend that the EC estabhsh an annual etlucs
tram mg program for other employees m accordance with § 2638 705 and track employee attendance.
ENFORCEMENT
According to the EC, dunng the past several years neither LO nor the U S. Army Cnnunal
Invest1gat1on Command (CID) have referred any v1olat1ons of the cnmmal confhct of interest
statutes, as required by 28 U S C § 535, to the Department of Justice The EC mdtcated that he was
aware of the requirements of 5 C FR § 2638 603. Further, he advised that there were no recent
adm1mstrat1ve acttons taken or considered regard.mg standards of conduct matters

.

In dtscuss10ns with the AMCOM Inspector General (IO) and a CID representative, it was
determined that there is a working relattonship between the IO and the LO concerning matters of
mutual mterest. The CID representative advised us that most of their legal advice comes from the
RA Gamson Staff Judge Advocate's Office, however, if a mattennvolves AMCOM or an AMCOM
employee, the LO 1s also consu1ted

ETiilCS AGREEMENTS
Procedures to ensure d1squahficat1ons ansmg from seekmg employment are not earned out
m accordance with S CF R §§ 2635 604 and 3601 lOS(c) of the DOD supplemental standards of
conduct The EC provided us with copies of wntten memorandums of d.Isquahf1cat1on. Two of the
memorandums md1cated that the employees were d1squahfymg themselves from partic1patmg m
matters mvolvmg the compames bsted, citing 5 CF R § 2635 601 and the JER as the authonty for
the d1squahfications Discussions with the EC revealed that these d1squalif1cat1ons were for the
purpose of enabling employees to seek post-retirement employment wnhout vmlatmg subpart F of
S C F R part 2635 One employee, identified as a weapon system manager, hsted 39 companies
from which he was disquahfymg himself, 24 of wluch are on the current contractor hst for AMCOM
Another employee, identified as chief of the logist:J.cs chv1s10n, bsted 132 companies, 58 of which
are on the current AMCOM contractor hst We advised the EC that blanket dlsqual1f1cat1ons are not
the correct procedure for dealing with employees seeking post-retirement employment Moreover,
procedures should ensure such disquahficauons include screenmg arrangements m accordance with
§ 2634 804(b)(I) I
We recommend that the EC estabhsh procedures to ensure d1squal1ficat1ons ansmg from
seekmg employment are earned out m accordance with SC FR §§ 2635 604 and 3601 lOS(c) of
the DOD supplemental standards of conduct
1

There are no Pres1dentially-appomted, Senate-confirmed (PAS) employees at AMCOM
There are no 18 US C § 208(b)(l) waivers concerning AMCOM.
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COUNSELING AND ADVICE
Ethics counsehng and advice services meet the requirements of 5 CF R. § 2538 203(b){7)
and {8) We examined a sample of the etlucs-related counsehng and adVIce rendered by the EC
Based on our examination, we concluded that most of the wntten advice comphed with apphcable
ethics laws and regulations Our examination did reveal a possible m1sapphcat1on of the widely
auended gathenng proV1s1on of 5 C F R § 2635 204{g) and the improper use of the authonty at
31 US C § 1353 for reimbursement of local travel
The EC advised that five attorneys m the GLIPID are responsible for respond.mg to ethics
quesuons Attorneys from other di v1s1ons m the LO refer etlucs-related mqumes to the designated
attorneys According to the EC, the etlucs advice is provided both orally and m wntmg, and he
personally reduces 70 percent of his advice to wntmg The topics that are most prevalent mclude
post-employment, gifts, contractor and Government employee relationships, confhcts of interest, and
seekmg outside employment
Exammatlon of wntten determmanons and other documents concenung attendance at the
2002 Anned Forces Salute Luncheon {AFSL) and the 2002 Advanced Planning Bnefmg for Industry
{APB!) revealed possible m1sappbcat1on of the widely attended gathenng provisions of 5 C F.R
§ 2635 204{g) and the provisions of 31 U S C. § 1353 Extensive discuss10ns were held between
OGE officials and AMCOM etlucs officials regardmg these issues The AMCOM Chief Counsel,
who was not involved m the wntmg of the 2002 determmatlons, advised that he wdl ensure future
wntten determ.Jnations concernmg attendance at AFSL and APBI functions will comport to the
reqmrements of 5 CF R part 2635 and 41 CF R part 304-1 with regard to the proh1b1ttons on
sohc1t1nggifts Further, he assured us that the provisions of31USC.§1353 would not be used for
local travel
The EC advised that post-employment bnefmgs are provided two times a month The
bnefmgs cover 18 USC § 207, procurement mtegnty, and disquahficattons while seekmg
employment
FJNANCIAL DISCLOSURE SYSTEMS
The financial disclosure systems appear to be well managed except for the late fihng of new
entrant confidential reports We examined a sample of 100 of the 3,586 confidential reports required
to be filed m 2002, cons1stmg of 97 annual and 3 new entrant reports AH reports were filed timely
except for the three new entrant reports, and the reviews of the reports were timely and thorough
The new entrant reports were filed from more than three months to more than six months late We
recommend that procedures be established to ensure that new entrant reports are flied timely m
accordance with 5 CF R § 2634 903(b) 2
2

This was an issue dunng the last program review conducted by OGE m 1994 at the
AMCOM predecessor organ1zatton, the U S Anny Mtsstle Command While a recomrnendatton
was not made at that ume, the report addressed the matter
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In addinon, we examined all 23 pubhc reports required to be filed m 2003, none of which
were from PAS employees All reports were flied timely, except the new entrant report flied by the
Acnng Chief Counsel, and the reviews of the reports were timely and thorough The Actmg Chief
Counsel, who assumed the pos1t1on on October 11 and was not expected to be m the posmon for
more than 60 days m 2002, continued m the position mto 2003 and did not file his report until
May 2, 2003 We reminded the EC that m situations such as this 5 C FR § 2634 204©)(1) requires
that the Actmg Chief Counsel subIDJt a report w1thm 15 calendar days after the 60111 day of duty (1 e ,
by no later that December 25, 2002)
31 USC § 1353 TRAVEL PA YivlENTS
With one exception all of the acceptances appear to comply with the controllmg procedures
and regulat10ns Procedures m the JER exist to ensure proper acceptance and reporting of travel
payments accepted by AMCOM employees under 31 U S C § 1353 and the 1mplementmg General
Services AdIDJmstrat1on regulation at 41 CF R Chapter 304 To determine 1f the procedures were
bemg used appropnately we exaIDJned AMCOM's two most recent submissions of the travel
acceptances to AMCOM' s 11nmediate supenor headquarters 3
One AMCOM employee was mv1ted for an extended stay at two umversitles m Italy to
participate m research of mutual interest The penod of the tnp was from December 2001 to
February 2002 The umversit1es pwd the employee's hvmg expenses dunng the extended stay and
the employee's transportation expenses were pmd by the US Government Tius tnp does not meet
the cntena for acceptance of expenses under 31 US C § 1353 AMCOM should detennme if the
gift of hvmg expenses is penrussible under other Department of the Army gift acceptance authonty
Moreover, we recommend that§ 1353 be cited as authonty to accept travel reimbursements from
non-Government sources only when the proper cntena are met
RECOMMENDATIONS
To bnng the AMCOM ethics program mto comphance with current regulations, we
recommend that the EC

1

Estabhsh an IEO program m accordance with 5 C FR § 2638 703
and implement a trackmg system to enable you to determme if all
employees attend

2

Establish an annual ethics trammg program for other employees m
accordance with 5 C FR § 2638 705 Further, the EC should
establish a trackmg system to enable him to detenrune whether all of
the covered employees are trained

3 See

also our discussion of the improper use of the authonty at 31 U S C § 1353 for local
travel included m our Counsehng and Advice section That acceptance was not reported m the
subm1ss1ons to Anny Matenel Command because the value was less than $250
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3

Estabhsh appropnate procedures regard.mg wntten memorandums of
d.Isquahf1catton by employees seeking post-retirement employment
m accordance with subpart F of 5 C F R part 2635

4

Estabhsh procedures to ensure the timely fdmg of new entrant
confidential financial disclosure reports m accordance with 5 C FR
§ 2634 903(b)

5

Ensure that 31 U S C § 1353 1s cited as the authonty to accept travel
reimbursements only when the travel meets the proper cntena

Please advise me w1thm 60 days of the spec1f1c actions planned or taken concerning the
reconunendattons m our report In view of the corrective action authonty vested with the Director
of the OGE under subsecbon 402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R
part 2638. 1t is important that ethics officials take actions to correct these def1c1enc1es m a nmely
manner A copy of this report ts bemg sent by transmittal letter to the U S Army IO and the
Commanding General. AMCOM Please contact Cbarles R Kraus at 202-482-9256 if we may be
of further assistance
Smcerely,

..
Deputy Director
Office of Agency Programs

cc

Mr Fred Allen
Chief Counsel
U S Army A viatton and Missile Command
ATTN AMSAM-L
Redstone Arsenal, AL 35898
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December 20, 2004
Alberto I Mora
Designated Agency Ethics Official
Department of the Navy
1000 Navy Pentagon
Washmgton, DC 20350-1000
DearMr Mora
The Office of Government Ethics (OGE) recently completed a review of the etlucs program
at the Department of the Navy (the Navy) This review focused pnmanly on the immedJ.ate offices
of the Secretary of the Navy (SECNAV) and the Chief of Naval Operations (OPNA V), and the
offices of the four Assistant Secretanes of the Navy (ASN), cons1stmg of the Assistant Secretary for
Fmancial Management and Comptroller, the Assistant Secretary for Installations and Envll'Onment,
the Assistant Secretary for Manpower and Reserve Affairs, and the Assistant Secretary for Research,
Development, and Acquisition 1
This review was conducted pursuant to section 402 of the Ethics m Government Act of 1978,
as amended Our obJecUves were to detenrune the ethics program's effectiveness and compbance
with apphcable laws and regulations We also evaluated the Navy's systems and procedures for
ensunng that ethics v10lat1ons do not occur. The review was conducted from August through
October 2004
IDGID.JGHTS
Based on the results of our review, we have concluded that the Navy's ethics program 1s
effectively acbrumstered by dedicated and knowledgeable c1v1ban and mthtary officials We
especially commend the Assistant General Counsel (Ethics) (AGC (Ethics)) for actively managmg
and coordmatlng such a large and decentrahzed program We also laud the efforts of ethics
counselors from the office of the Deputy Assistant Judge Advocate General (Adm1mstrattve Law)
(DAJAG (Admm1strative Law)) for effectively overseemg those portions of the program dedicated
to the support of the Navy's mthtary personnel and for their cooperauve endeavors with the AOC
(Ethics) Fmally, we commend the ethics counselors at the four ASNs and other offices mcluded

1

The Office of the Chief lnfonnation Officer and the Office of the General Counsel's Litigation
Office, as well as any office for which the Assistant General Counsel (Ethics) or officials from the
office of the Deputy Ass1stantJudge Advocate General (Acbrumstratlve Law) serve as pnmary ethics
counselors, were also included m our review

OGE- 106
August 1992
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m this review for their efforts on behalf of the programs at their respective orgamzat1ons The
consistent cooperation between the AOC (Ethics), DAJAO (Admm1strahve Law), and ethics
counselors Navy-wide reflects favorably upon the program as a whole We believe that this type of
cooperation and coordmat1on 1s vital to the successful acbmmstrauon of such a large and
decentrahzed program.
PROORAMSTRUCfURE
As the Navy's General Counsel, you are the Designated Agency Ethics Official (DAEO) and
the Navy's Judge Advocate General 1s the Alternate DAEO The AOC (Ethics) 1s pnmanly
responsible for the day-to-day management and coorchnation of the Navy's overall etlucs program
The AOC (Ethics) 1s physically co-located with DAJAG (Adnumstrattve Law) which, with support
from the AOC (Ethics), oversees those pomons of the program dedicated to the support of the
Navy's rruhtary personnel Fmally, ethics counselors throughout the Navy are responsible for the
day-to-day admmistratlon of the ethics program at their respective organizations or act1v1t1es (such
as the ASNs), mcludmg m1t1al review of pubhc financial chsclosure reports, fmal review and
cert1ficat1on of confidential fmanc1al disclosure reports, providing etlucs-related advice, and
conductmg ethics trammg
PUBLIC FINANCIAL DISCLOSURE SYSTEM
The pubhc financial disclosure system Navy-wide 1s effectively managed through a
cooperat1 ve effort by the AOC (Ethics), DAJAG (Adrrumstrat1 ve Law), local ethics counselors, and
off1c1als from both c1v1han and tnlbtary personnel offices The coord.mat1on between these
md1v1duals ensures that pubhc financial disclosure report filers are 1dent1fied and notified of the
filmg reqmrements m a timely manner and that reports are appropnately filed, reviewed, and
certlf1ed
The civilian pubhc reports (except those filed by Presidential appomtees requmng Senate
confmnat1on (PAS)) are filed m1t1ally with the appropnate local ethics counselor and are finally
reviewed and certified by the AOC (Ethics) 2 The pubhc reports filed by rmhtary personnel are also
1mt1ally flied with their respective local ethics counselors, however, they are finally reviewed and
certified at DAJAG (Admm1strattve Law)
Non-PAS Publ1c Reports
To evaluate the effectiveness of the pubhc system for both c1v1han and rruhtary filers, we
exatnlned a sample of 44 of the approximately 150 public reports filed m 2004 by Navy personnel
from SECNAV, OPNA V, the four ASNs, and the other offices mcluded m our reVIew All but one

2

PAS reports are filed directly with the AOC (Ethics)
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of these reports were filed m a timely manner and all were reviewed and certified m a llmely
manner
The review of these reports appeared to be quite thorough, as was evidenced by the several
layers of review that each report underwent before bemg finally cert1f1ed As further evidence of the
thorough review process, many report files contained handwntten notes and/or copies of e-mail
correspondence documentmg reviewers' conversallons with filers to clanfy or correct certam entnes
We also noted several copies of cauuonary memoranda used by rev1ewmg officials to appnse filers
of potenual confhcts ansmg from their reported financial interests and the possible need to d1squahfy
themselves from certain matters should they come before them for actton
In addition to the technical review of the reports conducted by Navy ethics officials, our
exammallon revealed that reports appear to undergo a thorough substant.J. ve review, as we did not
identify any confhcts of mterest
PAS Pubhc Reports
We also examined all five annual pubhc reports required to be fiJed m 2004 by PAS ftlers
Four of the reports were filed by the annual f1lmg deadline The fifth report was filed withm the 90day f1hng extension penod granted to the flier All five of the reports were reviewed, cert1f1ed, and
forwarded to OGE m a timely manner
CONFIDENTIAL FINANCIAL DISCLOSURE SYS'fEM
The Navy's decentrahzed conf1dent1al financial disclosure system 1s adrmrustered pnmanly
by local ethics counselors at the Navy's vanous organizallons and act1v1t.J.es Ethics counselors at
each organization or activity certify the reports after they have undergone an mtt.J.al review by the
fliers' nnmed1ate supervisors and possibly other rev1ewmg officials, such as paralegals or
admimstrative assistants Local ethics counselors work m concert with their respective human
resources offices, adm1mstrat1ve officers, and supervisors to 1denllfy conf1dent1al filers and notify
them of the f1hng requirements, especially with regard to new entrant filers entenng mto covered
confidential f1hng pos1t1ons
To evaluate the confidential system, we examined a sample of 204 of the approximately 315
confidential reports required to be filed by employees w1thm SECNAV, OPNAV, the four ASNs,
and the other offices mcluded m our review Of these reports, 186 were filed ma timely manner and
196 were reviewed and certified ma timely manner
Of the 18 late reports we exarmned, 11 were filed by new entrants Dunng the exit
conference, we explamed that the late ftlmg of new entrant reports 1s one of the most common

3The one late filer paid the $200 late filmg fee
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findmgs of our reviews of agencies with large, decentrahzed systems While we did not cons1Cier
the number of late new entrant filers to be egregmus, and thus not warranting a formal
recommendation, we urged etlucs counselors to be chbgent m ensunng that employees entenng mto
covered f1hng pos1tJons are identified and notJfied of the new entrant f1hng requirement ma timely
manner
As with the pubhc reports, the review of the conf1dent1al reports appeared to be conducted
ma consc1enttous manner, our exanunatrnn did not reveal any substantive deficiencies While we
did uncover a few mmor technical defic1ctnc1es, we have already discussed them with the appropnate
ethics counselors and do not feel that formal recommendations addressmg these defic1enc1es are
necessary to mamtam the mtegnty of the system
Confidential System for Adv1sozy
Committee Members
Withm OPNAV and SECNA V there exist two Federal advtsory comrmttees the Chief of
Naval Operations Executive Panel (CNO Executtve Panel) and the SECNA V Advisory
Subcorruruttee on Naval History The members of these corruruttees have been designated as special
Government employees (SOE) and as such are required to fJle conf1dentJal financial disclosure
reports upon mittal appomtment and annually thereafter on the anniversary of therr appointment date
To evaluate the confidennal system for these two comimttees, we examined samples of 14
of the 28 confidential reports required to be filed by members of the CNO Executive Panel and 7 of
the 13 reports required to be filed by members of the SECNA V Advisory Subcommittee on Naval
HJ.story m 2003 Based on our examinat10n of the filers' dates of appomtment and d1scuss1ons with
OPNAV ethics officials, all but one of the reports appeared to be filed m a timely manner In
adchtion, all of the reports were reviewed and certified m a umely manner We did not uncover any
substantive or technical deficiencies dunng our exanunat1on of the reports
Accordmg to OPN AV ethics off1c1als, conuruttee management officials from both
committees routmely review meeting agendas agamst members• fmanc1al disclosure reports to assist
them m identifymg potential confhcts of mterest pnor to upcommg meetmgs OPNA V officials
explamed that m accordance with new procedures, they too will begm rece1vmg agendas of
committee meetmgs from both comrruttees for use m conductmg their reviews
ETI-llCS EDUCATION AND TRAINING
As noted dunng previous OGE ethics program reviews, the Navy places considerable
emphasis on trammg, often exceedmg OGE's rrummum trammg requirements We commend the
Navy for routmely providmg additional trammg, not only to covered employees, but to new and
seasoned ethics counselors as well

I
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Ima.al Ethics Onentat1on
To meet the imtial ethics onentation requirement, the Secretanat Human Resources Office
provides wntten onentatJon matenals, prepared by the AOC (Ethics), to new c1vihan Navy
employees and mstructs them to take at least one hour to review the matenals These matenals
consist of a summary of the ethics rules entJtled, "Employees' Guide to the Standards of Conduct/'
a current hst of ethics counselors, and mfonnatlon on how to contact them 4 New c1 v1han employees
are required to certify that they have received the onentauon matenals and return the signed
cert1f1cat1on statement to the appropnate human resources office
New llllhtary personnel are provided mit1al ethics onentation as part of their mdoctnnauon
trammg pnor to reporting for duty at their first assigned act1v1ty
In addtt:lon to receivmg the wntten onentatlon matenals, new c1v1han and nuhtaryemployees-are often provided with an addtuonal onentation when they report to a newly-assigned organ1zat.J.on
or act1v1ty This addtt.J.onal onentat1on is typically part of a standardtzed check-m process whereby
new employees are required to·v1s1t their assigned ethics counselor, among other offices, upon
entrance on duty
Annual Ethics Trammg
Annual verbal ethics tnurung for covered Navy employees is typically provided electronically
usmg the onlme trammg modules prepared by the Department of Defense's (DOD) Standards of
Conduct Office (SOCO) However, m-person bnefmgs are also rout.J.nely provided on a one-on-one
or small-group basts For example, the AGC (Ethics) provides all Navy PAS officials at least one
hour of m-person one-on-one trammg annually, with the partic1pation of the cognizant ethics
counselors 1f so desired
Based on our exanunauon of relevant documentauon and discussions with the AOC (Ethics),
ethics counselors from DAIAG {Admmistrauve Law), and ethics counselors at the four ASNs, all
but a handful of covered employees assigned to the offices included m our review rece1ved annual
trammg m 2003 Typically, this trammg was provided usmg one or more of the DOD SOCOdeveloped onlme modules, although some ethics counselors mandated, or offered as an option, hve
tram mg
Almost all of the ethics counselors mcluded m our review mamtamed records of who
received annual trammg m 2003 (e g • certificates of completion, s1gn-m sheets, etc ). enabling us
todetennme whether covered employees received trammg However, one ethics counselor admitted

4The same matenals are provided to new Senior Execuuve Service employees by the Office of
C1vihan Human Resources (Semor Executive Service Manager)
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that her office had not mamtamed such records for her covered employees (although she assured us
that all had received the trammg) Upon 1denbfymg this oversight while prepanng for our review,
the etlucs counselor developed a system for tracking tnunmg attendance winch 1s currently bemg
used to ensure employee completion of 2004 annual trammg at this orgamzallon
In addition to prov1dmg annual trammg to covered regular employees. OPNA V ethics
counselors provide annual trammg to all SOE conuruttee members from both OPNA V and SECNAV
advisory conuruttees Corruruttee members were provided wntten matenals to meet the annual
trammg requirement m 2003

While we commend all the Navy etlucs counselors included m our review for prov1dmg
accurate and timely trammg to their employees, we were especially impressed with a practice
developed by the Special Counsel to the CNO Because of the CNO's busy schedule, 1t can be
challenging for him to allocate time m his schedule to focus on ethics t:rammg Therefore, the
Special Counsel mst1tuted a practice of loading a computer-based trammg module on a laptop
computer that the CNO takes with him on a trip usmg a nuhtary aircraft Once airborne, one of the
CNO's aides, who has been thoroughly bnefed on the training, runs through the module with the
CNO The Special Counsel, as the ethics counselor for the CNO, stands by via a phone connection
to answer any questions the CNO may have dunng the t:rammg We applaud this creabve effort to
ensure that the Navy's highest ranking rmhtary official receives the required annual ethics trammg
Additional Trammg Efforts
The AOC (Ethics) and ethics counselors from DAJAG (Admtrustrauve Law) provide a
vanety of ongoing ethics trainmg each year m addibon to the routme prov1s1on of mit1al ethics
onentation and annual ethics trammg
For example, the AOC (Ethics) maintains an ethics Web site, "The Ethics Compass,"
containing a mynad of ethics-related mfonnat10n Visitors to the site may subIIl.lt questions to which
the AOC (Ethics) responds Also, DAJAG (Adnumstrat1ve Law) recently developed its own section
on the "Navy Knowledge Onlme" Web site as a resource for both rruhtary and c1vihan personnel m
the legal commuruty
The AOC (Ethics) and DAJAO (Adm1mstrattve Law) also routinely dtsserrunate ethics
adv1sones (Ethics-Grams) on vanous and timely ethics issues via an extensive e-mail dtstnbuuon
hst These Ethics-Grams are also posted on the1r respecbve Web sites
In add1t1on to prov1dmg trammg to non-ethics personnel, the AOC (Ethics) and DAJAG
(Admimstrat1ve Law) provide a s1gmf1cant amount of trainmg for ethics counselors throughout the
Navy on a routine basis

'
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For example, each year the AOC (Ethics) and ethics counselors from DAJAO
(Adrrumstrat1ve Law) conduct 5 90-mmute Ethics Roundtables for Navy and Manne Corps ethics
counselors worldwide via video teleconferencing Dunng these sessions, for wluch agendas are
developed by the AOC (Ethics), etlucs counselors are provided updates on new developments m the
ethics arena, share lessons learned, and pamcipate m open discussions on ethics-related issues
Add1t1ona1Jy, ethics counselors from DAJ AG (Adm.J.mstrallve Law) developed and provided
a two-day ethics program for senior etlucs counselors, one conducted on the east coast, the other on
the west coast The AOC (Ethics) participated m both of these programs A s1rmlar program,
tailored for new ethics counselors, was proVJded twice m 2003 Additionally, a three-day program
was offered m 2003 for both new and expenenced ethics counselors ahke
The AOC (Ethics) and ethics counselors from DAJAG (Adrrumstrative Law) also pamc1pate
m the annual week-long Basic Etlucs Course for ethics counselors sponsored by the Judge Advocate
General's School of the US Army m Charlottesv11le, Virginia
We commend these efforts to tram and educate ethics counselors as an excellent way to
ensure accurate and consistent management of the Navy's large and geograplucally dispersed ethics
program
ADVICE AND COUNSELING PROGRAM
Counsehng 1s provided by the eth.Ics counselors at each of the Navy's md1v1dual
orgamzauons and acuvn1es The AGC (Ethics) provides overall guidance to the ethics counselors
and often assists them m prov1dmg accurate advice In add1t1on, the physical co-locatJon of the AOC
(Ethics) and DAJAG (Adrmmstrative Law) fosters a collaboratJ.ve approach to providing ethics
counsehng, ensunng that consistent and accurate advice 1s provided throughout the Navy
To evaluate the quahty of advice provided by the AOC (Ethtcs), DAJAG (Adnumstrat1ve
Law). and ethics counselors at the four ASNs and other orgamzat1ons mcluded m our review, we
exammed a sample of ethics-related wntten deter1D1nat10ns rendered by these officials from 2003
to the present The advice we reviewed covered the entire spectrum of the ethics rules, mcludmg
gifts, post-employment, conflicts of mterest, and travel We found the advice to be thorough,
accurate, and rendered m a timely fashion Moreover, ethics counselors often provided counselmg
beyond merely responding to the question posed man effort to ensure that employees understood
all of the potential pitfalls m talang a parttcular course of action
ENFORCEMENT
An effective workmg relationship exists between ethics counselors, the Navy's Office of
Inspector General (OIG), and the Naval Cmrunal Investigative Service (NCIS) Accordingly, 1t
appears that the requirement at 5 CF R § 2638 203(b)(l2) 1s bemg met, wherem the services of OIG

'
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and NCIS are bemg ut1hzed by ethics offic1als, mcludmg the referral of matters to and the acceptance
of matters from 010 and NCIS The OIG and NCIS off1c1als with whom we met agreed that there
1s ongoing communication and interaction between thelT offices and the AOC (Ethlcs), DAJAG
(Admm1strat1ve Law), and local ethics counselors In addition to this routme coordmat.J.on, other
cooperaave m1nat1ves have taken place or are planned to be implemented For example, m January
2004, the Navy's Judge Advocate General and Inspector General provided a JOmt standards of
conduct bnefmg to the Navy's most senior leadership offtc1als attending the Three and Four Star
Conference In addlt10n, the AGC (Ethics) hopes to provide an ethics counselor to assist m
scheduled IG audits by conduct:mg ethics evaluations
Investigat1ons regarding alleged v10lat1ons of the cnmmal confhct of mterest laws are
handled by NCIS The status and results of these mvest1ganons are rounnely shared with you by
NCIS or through the AOC (Ethics) NCIS 1s also responsible for refemng any such cases to the
Department of Jusnce (DOJ) for possible prosecution and, m accordance with 5 C FR § 2638 603,
concurrently not1fymg OGE of any such referral
At the start of our review, NCIS had made no referrals to DOJ of alleged v1olat1ons of the
cnmmal confhct of interest laws by any employee at the organ1zanons mcluded m our review m the
past year However, at the time of our review. one possible v1olat1on of 18 U S C § 208 was sail
under mvesngntion by NCIS Smee the completion of our review. NCIS completed its mvestJ.gation
of the case and referred 1t to DOJ. which declined to prosecute Smee the employee m question has
already retired from the Navy, no further disc1phnary acuon 1s planned
In adchtJ.on, there have not l?een any standards of conduct or related v1olatJ.ons resulting m
disc1phnary or admimstratlve actton m the past year mvolvmg any employee at the organizations
included m our review We were mform.ed that the respons1bihty for takmg any such disc1phnary
or adnumstrat1ve action rests with the md1vidual command or organization to which the offending
employee 1s assigned However, the CNO and' the Vice Chief of Naval Operahons routmely mom tor
cases mvolvmg flag officers throughout the Navy
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
The Navy has procedures m place to approve the acceptance of payments of travel and related
expenses from non-Federal sources under 31 U S C § 1353 These procedures are spelled out m
Chapter 4 of the DOD Jomt Ethics Regulation and further refined by SECNAV INSTRUCTION
400120
To evaluate the effectiveness of these procedures, we examined all 21 gifts of travel m excess
of $250 accepted dunng the reporting penod from October l, 2003 to March 31, 2004 by OPNAV
and SECNA V (we did not identify any payments accepted dunng this penod by any of the ASNs)
All of the payments appeared to be approved and accepted m accordance with 31 U S C § 1353
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In closing, I wish to thank the AOC (Ethics). DAJAG (Adrmmstrative Law), ethics
counselors from the four ASNs and other offices included m our review. and all other Navy officials
who participated m this review for their cooperatton and their efforts on behalf of the etlucs program
A follow-up review 1s usually scheduled w1thm six months from the date of th.ts report However.
smce thls report contains no formal recommendations, this will not be necessary A copy of this
report 1s bemg forwarded to the Naval Inspector General Please contact Dale Chnstopher at 202482-9224 1f we may be of further assistance

Sincerely,

Deputy Director
Office of Agency Programs
Report Number 04- 024
(
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Robert E Feldman
Designated Agency Ethics Official
Federal Deposit Insurance Corporanon
550 17111 Street, NW
Washmgron, DC 20429
Dear Mr Feldman
The Office of Government Ethics {OGE) has completed its review of the Federal Deposit
Insurance Corporatlon •s {FDIC) ethics program The review was conducted pursuant to section 402
of the Ethics m Government Act of 1978, as amended Our objective was to determme the program's
comphance with applicable statutes and regulations We also evaluated FDIC's systems and
procedures for ensunng that ethics v1olanons do not occur The review was conducted m July and
,.
August 2004
IDGHLIGHTS
FDIC has an exemplary ethics program admm1stered by a very strong team of dedicated
ethics officials The program meets or exceeds all of our regulatory reqmrements We found that
FDIC thoroughly mvesngates potennal ethics v10lanons and takes prompt and effective action
agamst those who are found to have committed v1olat1ons However, our report does note that FDIC
dtd not promptly nottfy OGE of a referral to the Department of Justice concerrung an alleged
violation of 18 USC § 207 We do, however, acknowledge that FDIC has taken steps to ensure that
OGE will be nonfied of all referrals m the future The public and confidential financial disclosure
systems are well admmtstered
All required ethics trammg, mcludmg that mandated for
Presidentially-appomted Senate-confirmed {PAS) employees, 1s provided
Add1t1onal trammg
opportumues are readily available for all employees We were also pleased to find that ethics
officials quickly took action to mfonn employees of a change m the statute which affects certam
provisions of FDIC's supplement to the Standards of Ethical Conduct for Employees of the
Executive Branch (Standards)
Smee the ethics program ts m comphance with regulatory
requirements, our report makes no formal recommendahons
PROGRAM STRUCTURE
The current staffing level for the ethics program appears appropnate given the agency's size,
organ1zauonal structure, and m1ss1on As FDIC's Execuuve Secretary, you also serve as the DAEO
The Ethics Program Manager, who 1s also the Alternate DAEO, manages the program with the
c0Uaborat1ve efforts of two Ethics Program Spec1al1sts, a Senior Program Assistant, and a Secretary
In add1tton, there are 71 Regional and Field Office Deputy Ethics Counselors {DEC) m place to assist
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m adrn.Jmstenng the program throughout FDIC This orgamzatlon of resources appears to be highly
effective m meetmg the needs of FDIC employees for etlucs-related services

ENFORCEMENT
Etlucs officials have an acnve and effective workmg relatJonslup with the Office of the
Inspector General (OIG), which allows them to review mformatlon developed by the OIG and to use
the services of that office, as appropnate, m accordance with 5 CF R § 2638203(b)(l1) and (12)
Through d1scuss1ons with both ethics officials and the Inspector General (IG), tt was clear that the
two offices work closely to investigate cases of potential violattons of the Standards and the cnmmal
confhct of mterest statutes We view this as important smce 1t allows for the proper d1spos1uon of
ethics-related violations
FDIC thoroughly mvesugates potential ethics v10Jattons and takes prompt and effective
action agamst those who comm.tt violatJons, as required by 5 CF R § 2638 203(b)(9) This
conclusion 1s based on our reVIew of documentation recordmg the acttons taken by FDIC agamst
nme employees m 2003 for v101atmg the Standards The employees were found to have violated
rules regardmg gifts, nususe of pos1t1on, nususe of Government resources and mfonnauon, and
indebtedness Actions taken ranged from admomshment to suspension FDIC's actions m these
cases have served to enforce the Standards and demonstrate to all employees the consequences of
unethical conduct
FDIC did, however, fall to provide OGE with concurrent nonficat1on, as required by 5 CF R
§ 2638 603, of a confhct of mterest referral the agency made m 2003 to the Department of Justice
(DOJ) Dunng the course of the review, OGE was provided with the completed "Nouficanon of
Confhct of Interest Referral" form, on which FDIC also noted that DOJ had declined to prosecute the
employee The referral was for an alleged v10lanon of 18 USC § 207 The case involved foreign
entitles and ongomg hngatJon, which were cited by ethics officials as factors which complicated
makmg concurrent not1ficat1on to OGE As soon as ethics officials became aware of the referral,
they took action to see that OGE was notified Jc was the only referral made to DOJ smce 1998
At the time the referral was made, there was a nusunderstandmg as to who was responsible
for concurrently nonfymg OGE of referrals In discussmg the finlure to concurrently notify OGE, the
IO explamed that his office makes referrals to DOJ, but, he beheved that concurrent nooficanon to
OGE was a "management" respons1bihty Accordingly, the IO did not nonfy ethics offic1als that the
referral had been made As soon as ethics officials became aware that the referral had been made,
they notified OGE It has smce been decided that the IG wdl meet quarterly wtth ethics officials to
specifically discuss employee mvest1gat1ons to identify any cases mvolvmg the potential violation of
a cnmmal confhct of mterest statute Ethics officials will now be aware of potenbal referrals and, 1f
any of the mvesnganons result m a referral, ethics officials will now be responsible for not1fymg
OGE These quarterly meetmgs, coupled with the already ongomg exchange of mformat1on between
the two offices, should ensure that FDIC meets the reqmrement to concurrently notify OGE of any
future referrals
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FINANCIAL DISCLOSURE SYSTEMS
Both the pubhc and confidentJal financial disclosure systems are well adnumstered and meet
relevant reqwrements Ethics officials have developed procedures to efficiently manage both
systems, assist filers as necessary m completmg reports, and thoroughly review reports to detect
confhcts of interest
FDIC' s Nauonal Employee Ethics Trackmg System (NEETS), which we recogruzed m the
report of our 1998 review of FDIC' s ethics program, 1s a sophisticated management tool which
aJlows ethics officials to closely track the fihng of pubhc and confidential reports, as well as ethics
trammg completion, throughout FDIC Although we only examined a small sample of the actual
reports filed, a demonstration of the NEETS computer program showed that all pubhc and
confidential reports throughout FDIC were accounted for and that almost all were filed, reviewed,
and cerufied timely The system allows ethics officials to follow up with mdividuals or their
supervisors to ensure covered employees file reports as requrred We commend FDIC for
mamtainmg such a highly effecuve system for tracking mfonnanon concerning financial disclosure
filing We also note FDIC's generous offer to make NEETS available to other agencies and provide
them with instrucb.on m operating the system We see this as another mdicanon of ethics officials'
dedication to the ethics program withm the entire executtve branch
Pubhc System
We examined a sample of30 of the 110 pubhc reports required to be filed by non-PAS FDIC
employees tn 2004 All of the reports we exammed were annual reports and only one was filed late,
by less than 30 days All reports were reviewed and certified umely This 1s mdicauve of the
efficiency with which etlucs officials administer the ethics program m general, and the financial
disclosure systems m particular We identified no substantive issues on any of the reports we
exam.med
We were impressed with the great efforts made by ethics officials m detennmmg whether
disclosed interests represented real or potential confhcts of interest Makmg these determmatlons 1s
the most important part of reviewmg reports and 1t was readily apparent that FDIC' s ethics officials
are very effective m domg so We saw ample evidence of reviewers' notanons and discussions with
filers to conclude that ethics officials are dedicated to protectmg both FDIC and mdiv1dual filers
from confhcts of mterest
We exammed the four public reports required to be filed by FDIC's PAS employees m 2004
All of the reports were filed, reviewed, and cerufied timely As with the non-PAS reports, tt was
apparent that they were thoroughly reviewed for confhcts of mterest The reports were transmitted to
OGE pursuant to 5 C F R § 2634 602 m a timely manner
Confidential System
We exammed a sample of 49 of the 3,422 confidennal reports requtred to be filed m 2003
and found that almost all were filed and reviewed timely Consistent wu:h our observations of the
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review of pubhc reports, the review of confidenCJal reports for corifhcts of mterest was thorough We
1dennfied no substanCJve issues m our review of the reports
Supplemental Fmancial Disclosure Reportmg

.

FDIC uses several well-designed supplemental financial disclosure report forms, approved by
OGE, to help employees avoid conflicts of interest Dunng our exmrunanon of pubhc and
confidennal reports, we also exammed the accompanying supplemental forms We found them to be
properly completed and reviewed by ethics officials m accordance wtth established procedures
ETHICS AGREEMENTS
There was only one ethics agreement created dunng the penod January 2003 through July
2004 The agreement was created by a'new PAS employee m 2003 and actions required to be taken
pursuant to the ethics agreement were completed nmely, in accordance with 5 C FR § 2634 802(b)
Evidence of acnon taken was submitted nmely to OGE, in accordance with 5 C F.R § 2634 804(a)
ETHICS EDUCATION AND TRAINING
FDIC meets and m some ways exceeds OGE' s ethics education and trammg requirements
The 2003 and 2004 tra1mng plans were comprehensive and documented pnor to the begmnmg of
each calendar year FDIC provides required trammg to all covered personnel, mcludmg PAS and
other semor employees who file pubhc financial disclosure reports, confidential filers, and those
employees who are new to the agency Traming 1s ttacked usmg certification statements completed
by employees venfymg they have received trammg The statements are also used to update the
NEETS system so that ethics officials can easily determme which covered employees have not yet
received required tra.imng
Exceedmg requirements, FDIC makes ethics trammg v1deos available through the FDIC
mtranet directly to employees' computer momtors These videos are scheduled penocbcally so that
employees may view them as their schedules allow They are m addmon to the annual ttammg and
m1t1al ethics onentation courses used to meet basic requirements Ethics officials often attend semor
staff meetmgs to discuss ethics issues and provide gmdance as necessary They also d1stnbute
bulletms discussmg vanous ethics topics such as gifts, mteractlon with contractors, and pohticaJ
acttv1ties, to further mform FDIC employees
FDIC has also mst1tuted a ngorous trammg program for its DECs The program consists of a
two-day course of formal mstrucuon provided by semor FDIC ethics officials The course covers the
spectrum of standard ethics program issues mcludmg roles and responsibihnes of a DEC, the
financial disclosure process, outside acttvmes, ethics agreements, gifts, the Standards, impartiality,
and other issues The course mcludes exercises and appears to be well-designed to prepare DECs to
fulfill their dunes and provide excellent service to FDIC's employees

Mr Robert E Feldman
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Imual Ethics OnentatJ.on
FDIC ethics officials exceed requirements for providmg m1bal etlucs onentauon by
prov1dmg an m-person presematJOn for all new employees The trammg 1s conducted once each pay
penod as part of a three-day general new employee onentatlon program All required subject matter
1s covered and one hour is allowed for the m-person presentation and employee review of ethics
matenals
FDIC ethics officials were able to document that all PAS employees appomted dunng the
current and precedmg three calendar years received 1mt1al ethics onentaCJon Them-person trammg
was conducted one-on-one (which OGE considers to be a best practice) by the DAEO or the
Alternate DAEO, and ta.J.lored to meet the needs of these semor employees
Annual Ethics Trammg For Pubhc Ftlers
FDIC met all requirements for prov1dmg annual ethics trammg to pubhc financial disclosure
filers m 2003 All pubhc filers received m-person verbal ethics trammg presented by a qualified
mstructor, usually the Alternate DAEO The trammg met the content requirements established by
5 CF R § 2638 704(b) and lasted at least one hour
Ethics officials were able to venfy that all but one current PAS employee received annual
trammg m each of the three previous calendar years 1 Their tra1mng also met content requirements,
lasted at least one hour, and was designed to meet the specrfic needs of those who were tramed
Annual Ethics Trammg For Other Covered Employees
Annual trammg was provided to other covered employees m 2003 Approximately one-third
of FDIC's 3,422 confidenual filers were given m-person verbal ethics trammg The rest were given
wntten ethics trammg. Trammg via both methods met content requirements Both verbal and
wntten ethics trammg was prepared by a quahfied instructor Verbal trammg was also presented by a
qualified instructor Ethics officials were available dunng traimng to answer questions
ETHICS COUNSELING AND ADVICE
Ethics counsehng and advice services meet the requirements of 5 CF R § 2638.203(b)(7)
and (8) Whtie ethics advice is sometimes given orally, 1t 1s most often dispensed m wntten form,
usually by e-mail We examined all of the wntten determinations provided to FDIC's current PAS
employees and a sample of approximately 35 other wntten determmattons provided to other
employees dunng the penod covered by this review In add1tion, we exammed a number of
mformat1onal bulletins provided through general chstnbuuon Overall, we found that the advice and
mformation was accurate and consistent with apphcable statutes and regulations
We also acknowledge and commend the add1ttonal measures you have taken to meet the
needs of FDIC's employees for ethics-related guidance These measures mclude (1) aggressively
1

One PAS employee, confirmed m December 2003, received annual trammg m 2004
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advert1smg the avadab1hty of ethics officials to answer employees' quesuons; (2) regularly 1ssumg
bulletins concerrung topics of general concern, (3) requmng all departing employees to out-process
through your office to ensure post-employment trammg 1s provided 1f appropnate, and (4) surveymg
employees concerning the quality, usefulness, and tlmehness of the counselmg and advice you
provide We encourage you to continue these pracnces as a means of prevenang inadvertent
v1olat1ons of the Standards and cnmmal conflict of interest statutes.
FDIC ADVISORY COMMIITEE ON BANKING
Ethics officials have detennmed that members of the Advisory Committee on Bankmg,
FDIC' s only advisory committee, are all representatives, rather than special Government employees
Ethics officials used the appropnate guidance m makmg their determinatmn, mcluding, the
comrruttee's charter, a review of the Federal Advisory Committee Act, OGE's DAEOgrams, and
other guidance provided by our Office They also consulted directly with OGE staff m making their
detennmatlon. FDIC's Chairman chairs the comrruttee, determines the number of members on the
committee, and appomts them The cormmttee members have each been appnsed of their status as
representatives They were further advised of their mdiv1dual roles as comrmttee members, e g , to
represent and advocate for the banking mdustry, the financial services commumty, the pubhc affairs
commumty, etc Smee members are representattves, they are not reqmred to file financial disclosure
reports or receive ethics trainmg
SUPPLEMENTAL REGULATIONS
FDIC has issued, with concurrence from OGE, a supplement to the Standards, at 5 C FR
part 3201 The supplementaJ regulatton addresses a vanety of ethics issues umque to FDIC and was
discussed m the report of our 1998 review On December 19, 2003 the President signed S 1947, the
Preserving Independence of Financial Institution Examinations Act of 2003 (the Act), the passage of
which requires, at a mmimum, that FDIC amend the supplemental regulauon to remove outdated
language
The Act amends secaons 212 and 213 of utle 18 of the Uruted States Code Whtie these
sections contmue to prohibit a financial msatution from extendmg a loan to anyone who exammes or
has authonty to examme that mstltubon, the new leg1slaaon amends the crunmal code to allow for
some narrow exceptions These exceptions allow FDIC exammers to obtam credit cards and pnmary
res1denual home loans from msntut1ons they examme or have the authonty to examme, provided that
they are obtained under the same terms and condinons as are avatlable to other cardholders and
borrowers FDIC was prompt m prov1dmg notification of these changes to all FDIC employees and
m 1ssumg its "Intenm FDIC Ethics Pohcy on Credit Cards and Home Mortgages" (lntenm Pohcy)
The Intenm Pohcy provides a detatled explanation and gmdance for usmg the new exceptions
We discussed the amendment of FDIC's supplemental regulaaon with ethics officials,
confirrnmg that OGE would have to concur m any amendment to the supplement to remove outdated
language (as well as to add any new prov1s10ns 1mplementmg the changes to the cnmmal code)
However, the Act constitutes mdependent statutory authonty for FDIC to estabhsh its own regulation
1mplementmg the changes to the cnmmal code Thus, while FDIC would have to obtain OGE
concurrence to remove outdated language, which 1s largely a forrnahty smce it is superseded by the
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new legislauon, the new provisions may be put m place as an FDIC regulauon, independent of the
supplemental regulation At our last meeting, ethics officials were undecided on whether they would
seek to issue an implementmg regulanon under FDIC's own authonty, or seek OGE's concurrence to
implement the new prov1s1ons through a change to 1ts supplemental regulation While we await
FDIC's decision on this issue, we commend ethics officials' efforts to 11nmed1ately make employees
aware of the changes and issue an mtenm pohcy

TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES
FDIC does not accept payments for travel, subsistence, and related expenses from nonFederal sources under 31 USC § 1353 FDIC consistently provides OGE with timely (negative)
semiannual reports

In closmg, I wish to thank you and your staff for all of your efforts on behalf of the ethics
program A bnef follow-up review is typically scheduled w1thm six months from the date of this
report However, as this report contams no formal recommendations to improve the program, no
such follow-up will be necessary A copy of the report is bemg forwarded to FDIC's IG via
transmmal letter Please contact Doug Chapman at 202-482-9223, 1f we can be of further assistance

Sincerely,

Deputy Director
Office of Agency Programs
Report Number 04 - 0 2 5

..... 0
25

~

..

th

-

i

t

Anniversary
1978-2003
October 13, 2004

John A Rogovm
Designated Agency Ethics Official
Federal Cornmurucations ConurusSJon

rm1m

445 12t11 Street, SW
Washmgton, DC 20554

Dear Mr Rogovin ·
The Office of Government Etlucs (OGE) has
Commumcatlons Comm.J.ss1on's (FCC) ethics program
program's compliance with apphcable laws and regulabons
procedures for ensunng that ethics violatJons do not occur
July 2004 The followmg summanzes our findings

completed a review of the Federal
Our obJecnve was to detenrune the
We also evaluated FCC's systems and
The review was conducted m June and

IIlGIIl..IGHTS
FCC's ettucs program continues to be sound and well managed Agam, we were impressed
with etlucs officials' commnment to proVJdmg high quahty services to employees Smee our last
review m 1997, ethics officials have sustmned strong financial disclosure systems, an exemplary
counsehng and advice services program, and ongoing trammg m1tlat:1ves of employee awareness of
the etlucs laws and regulations

PROGRAM STRUCTURE
The level of staffmg decbcated to adnunistenng the ethics program appears to be appropnate
considcnng the broad spectrum of ethical issues that could anse dunng most of the year However,
because of the vast number of confidential reports, you agreed to request addlbonal asSlstance for the
annual confidenual financial repomng cycle
For the over 2,000 FCC employees who are located m headquarters m Washington, DC and
in field and regional offices around the country, you, as FCC's General Counsel, serve as the
Designated Agency Ethics Off1c1al (DAEO) The Assistant General Counsel (Ethics), who serves as
Alternate DAEO, coordinates and manages the day·to~day functions of FCC's ethics program To
assist the Alternate DAEO m perfonnmg the required funct10ns, the ethics program staffing also
consists of a Semor Ethics Counsel, an Ethics Counsel, an Ethics Program Spec1ahst, and a Program
Analyst (Ethics) Attorneys are pnmanly responsible for prov1dmg advice and ethics trammg, the

United States Offtce of Government Ethics • 1201 New York. Avenue. NW, Suite .500, W.ishangton, DC 20005-3917
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ethics program spec1ahst pnnc1pally admm1sters the financial disclosure systems, and the program
analyst approves the acceptance of certain gifts
FCC'S SUPPLEMENTAL REGULATION
With concurrence from our Office, FCC issued supplements to both the standards of conduct
and the fmanc1al disclosure requirements FCC's supplement to the standards of conduct, at 5 C FR
part 3901. reqmres professional employees to obtam approval before engaging m certain outside
activiues The supplemental financial disclosure reqmrement, at 5 CF R part 3902, apphes to all
employees required to file either a pubhc orconf1dential fmancial disclosure report and reqmres that
they also file a supplemental report--FCC Form A54A The purpose of the FCC Form A54A 1s to
require disclosure of mcome and interests m property and assets valued below the rrummum
reportmg thresholds for the SF 278 and OGE Form 450, to ensure that FCC employees comply with
the proh1b1t1ons m secnon 4(b)(2)(A) of the Commumcauons Act (the Act), at 47 US C § 154(b) 1
Among other thmgs, employees are proh1b1ted by secuon 4(b)(2)(A)(1v) from bemg employed by,
holdmg any off1c1aJ relation to, or ownmg any stocks, bonds, or other secunt1es of any company
s1gmficantly regulated by FCC

.

FCC ADVISORY COlvlMITI'EES
The ethics offic1als mfonned us that the members ofFCC's seven comnuttees created under
the Federal Advisory Comm.Ittee Act are not special Government employees Therefore, rhe
members are not reqmred to fiJe a fmanc1al disclosure report The Government Accountability
Office is currently reviewmg the FCC designations of advisory comnuttee members, and will report
the1r fmdmgs later this year
FINANCIAL DISCLOSURE SYSTEMS
FCC's pubhc and conf1dent1al systems are generally well managed and mamtamed Theu
comprehensive wntten procedures document how the fmanc1al disclosure systems are achrumstered
We exam.med all of the over 1,400 pubhc reports (excludmg those filed by Prestdentially-appomted,
Senate-confirmed (PAS) employees and by you) and confidential reports, mcludmg mosr of the
supplemental reports, required to be filed m 2003 We found that they appeared to contam no
confhcts of interest nor v1olattons of section 4(b)(2)(A) of the Act Although the pub he reports were
filed and reviewed timely, many of the confrdenttal reports were filed Jate and a few were reviewed

1

We noted that ownership of certam holdings may be transferred to employees' spouses or
dependent children for purposes of FCC's orgamc act that apphes FCC 1s respons1bJe for
adrrumstenng the Act, not OGE
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late The pubhc reports filed by the PAS employees, the four CoIDllUssioners, were ftled, reviewed,
and forwarded to OGE timely 2
We discussed with ethics officials some possible solutions to more effectively adrrumster
FCC's centralized fmanc1al disclosure systems which, m addition to the pubhc and confidenual
reports, require from filers the same number of supplemental reports The ethics officials agreed, as
the solutton for rece1vmg reports and mformation timely, to seek the assistance from the employees'
managers early m the collect10n and review process They also agreed, as the solution for rev1ewmg
the reports timely, to acquire additional staff dunng the peak confidential reportmg cycle to assist m
the collection and techmcal review of the reports
Pubhc Financial Disclosure System
Our exammat1on of the 87 pubhc reports, exclud.mg the Commissioners' reports, consisted of
66 incumbent reports filed m 2003, and 14 new entrant and 7 tenrunat1on reports filed m 2003 untd
the ttme of our review We also exammed 64 of the 80 supplemental reports (tennmattng employees
are not required to file the supplemental report ) The reviewmg official adVIsed us that there were no
corresponding pnor outside activity approvals required for the actJ.v1tJ.es hsted on the reports, smce
the act1v1t1es did not involve the outside practice of the same profession as that of the employees'
official positions (5 CF R § 3901 102(a))
Confident.Jal Fmanc1al Disclosure System
Our exammat1on of over 1,300 confidential reports filed m 2003 consisted of 1,300
incumbent and 13 new entrant reports At the begmnmg of our fieldwork, 13 employees had not yet
flied a report, but all had filed by the end of our fieldwork However, only 85 percent of the
employees had filed supplemental reports Thirty-eight confidential reports were not reviewed
timely A few notices to employees to divest of or transfer to their spouse or dependent child,
prohibited secuntles m commumcatlons companies were sent more than 90 days after the reports
were ftled Moreover, at the begmmng of our fieldwork, ethics officials were wmtmg for additional
mfonnabon from 39 filers, which had been reduced to 9 filers by the end of our fieldwork We
discussed with ethics officials the late fihng and review of confidential reports They agreed to
resolve these problems by assigning addltional staff dunng the peak of the annual confidential fihng
cycle to assist m the collection and techmcal review of the reports so that the rev1ewmg official could
focus on the more substantive issues
As part of our exammatton we raised spec1f1c questions regarding outside activ1t1es and
possible holdmgs m prohibited commumcat1ons stocks The rev1ewmg official advised us that only
1 of the 13 outside acuvit1es questioned needed approval, which was found on file, and 2 of the 35
holdings quesuoned needed to be divested or transferred to the filer's spouse or dependent child
2

.

An annual report was not required m 2003 for the fifth Couuruss1oner, smce he worked less than
60 days m 2002
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One holdmg was divested and the other was transferred to a spouse or dependent child Neither
holding posed an acmal conflict of interest
To detenrune whether confident:J.al filers had any actual 18 USC § 208 v10lat1ons, we
provided the ethics offic1als with a hst of 37filers 1 names along with the commumcat:J.on stocks held
m a spouse's or dependent ch1ld's name The ethics officials confirmed that there were no
vmlanons In fact, the ethics offic1als mfonned us that only a few of the stock holdmgs were above
the de mmnrus exemptions at 5 C F R § 2640 202
EDUCATION AND TRAINING
New employees pnmanly are provided the required m1t1al ethics onentatlon matenals by the
personnel office 3 However, new comnuss1oners and their staff receive m-person ethics trammg
from ethics offlc1als Addit:J.onally, when there are groups of employees hired, for instance summer
mtems, ethics officials hold new employee onentat1on sessions These onentation sessions mclude
an ethics bnefmg and handouts of ethics matenals
All but one pubhc filer and all confidential filers received annual ethics trammg m 2003
Most pubhc filers attended one of four annual ethics trammg sess10ns Smee all covered employees
were provided verbal ethics trammg dunng CY 2002, only pubhc filers were required to receive
verbal ethics tnunmg m 2003 Each of the four sessions, which started on October 30 and ended on
December 10, 2003, was conducted by a quahfied instructor and lasted 90 rrunutes Addttmnally,
ethics officials also provided m-person sessions to two of the Commissioners and their staff, as
requested Pubhc filers who did not attend one of the aforementioned sessions were required to view
a 60-mmute videotape of a previous ethics session Confidential filers were penmtted to attend the
verba1 sessions and were provided wntten trammg via quarterly "Ethicsgrams," which all FCC
employees receive Topics of the 2003 Eth1csgrarns mcluded participauon m outside organ1zauons,
reimbursable travel, cnrnmal restnctlons on fmancial mterests, letters of recommendat1on, outside
teaching, volunteer legal services, and hohday gifts and mvJtatlons
As documented m FCC's 2004 annual trammg plan, FCC plans to provide verbal ethics
bnefings to its pubhc filers and dtstnbute wntten matenals to its confidential filers in 2004
COUNSELING AND ADVICE
Ethics officials provide an extensive amount of counseling and advice to FCC employees
both orally and m wntmg We were impressed with the efforts taken to dispense and document the
advice rendered In addmon to attorneys' personal files, your well-ma.intamed subject matter fihng
system allows for easy retneval of documents, which helps to ensure that consistent advice 1s
provided when sirrular issues or questions anse Also, your chronological file allows you to track the
quantity of ethics questions asked by employees We exarruned a sample of 50 pieces of wntten
J

New employees at the field and regional offices are malled the ethics matenals

)
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advice from the subject matter files for the 2003-2004 nmeframe, as well as 72 pieces of wntten
advice from the chronological file for the June I-June 25, 2004 tJ.meframe They appeared to be
accurate, comprehensive, and timely Our exammat1on of the subject matter files mcluded gifts,
1mpart1ality concerns, endorsements, outside act1v1t1es, seeking employment, rmsuse of position, and
post employment Our exammatton of the chronological file chsclosed that 41 employees received
approval to attend a widely attended gathenng either as a speaker or a participant
ETIIlCS AGREEMENTS
FCC granted three 18 USC 208 (b)(l) waivers, one m 2003 and two m 2004 The waivers
mdicated that OGE was consulted with mformally and was forwarded a copy of the waivers
Accorchng to ethics officials, avoidance of conflicts of mterest 1s stressed from the time an
employee starts work.mg for FCC and throughout the employee's career Managers generally do not
ask employees whether they have potential conflicts before assignmg work It is the employee alone
who is held accountable for d1squahfymg him or herself from acting on matters where he or she has a
financial mterest

GIFTS OF TRAVEL PAYMENTS
The process of approval of the acceptance of gifts of travel from non-Federal sources under
31 USC.§ 1353 appears effective However, we found that FCC 1s not usmg Standard Form
(SF) 326, m accordance with 41 CF R § 304-6 4, to report serruannually to OGE payments of more
than $250 per event On August 2, 2004, FCC requested pernuss1on from OGE to use a form other
than the SF 326, which was subsequently demed
Weexanuned FCC's last serruannual report for the penod October 1, 2003-March 31, 2004
We found that payments appeared to be appropnately accepted for meetmgs or similar functions
The types of travel consisted of attendance at conferences, conventions, expos, forums, meenngs,
panels, serrunars, shows, sumnuts, symposiums, and workshops
ENFORCEMENT
Prompt and effective adnumstrat1ve actions were taken for violations of the standards of
conduct We were mformed by the Labor Relations Spec1ahst, Labor Relanons and Performance
Management Service Center, Office of Managing Director (Labor Relat10ns) that dunng the penod
from January 2003 through January 2004 two employees received suspensions for nususe of
Government property (computer and credit card) We suggested that ethics officials contact Labor
Relations to deternune whether to add an enforcement component to the ethics trainmg program
Effective commumcations exists between ethics and Office of the Inspector General (OIG)
officials Although there have been no recent alleged cnrrunal conflicts of mterest violat1ons. we

)
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were assured that, 1f needed, OGE would be concurrently notified of matters referred to the
Department of Justice by OIG

In closing, we wish to thank you and your staff for your efforts on behalf of the ethics
program Smee no improvements to your program were recommended, we will not need to conduct
a six-month follow-up review A copy of this report is also bemg sent to FCC's Inspector General
Please contact Jean Hoff at 202-482-9246 if we may be of further assistance

Sincerely,

aack

Covaleskt

Deputy Director
Office of Agency Programs
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Paul R Corts
Designated Agency Educs Official
Department of Jusbce
950 Pennsylvama Avenue, NW

rmm

Washington, DC 20530

.

Dear Mr Corts
·The Office of Government Ethics (OGE) has completed 1ts revtew of the Department of
Justice's (DOJ) US Parole Comnuss1on's (Comrruss1on) ethics program The review was
conducted pursuant to section 402 of the Ethics m Government Act of 1978, as amended Our
objective was to detenmne the program's comphance with apphcable laws and regulations. We
also evaluated the Comnuss1on's systems and procedures for ensunng that ethics vtolat1ons do
not occur. This revtew was conducted mtenruttently from July through August 2004
lilGHLIGHfS
The Comrmssaon's ethics program 1s sound and appears to be appropnately tailored to
meet the needs of agency employees While we found no deficiencies, thas report makes several
suggestions to enhance the program, mcluding annually sendmg employees an advisory on some
topical issue.
PROGRAM STRUCTURE
Current staffing for the ethics program appears appropnate given the Comrruss1on'.s size,
orgamzatl9nal structure, and mission An Assistant General Counsel 1s the long-servmg Deputy
Designated Agency Ethics Official (DDAEO) for the approximately 80 employees, all of whom
are located m Chevy Chase. Maryland. The Cornrruss1on does not have any special Government

employees.
PUBLIC AND CONFIDENTIAL SYSTEMS
The public and confidennal systems are m comphance with apphcable laws and
regulations We exarmned all five pubhc reports required to be filed m 2003 and 2004 and found
they were timely filed 1 However, some of these reports, as well as others reqwred to be

1 The only public reports tiled at the Comrmss1on are those from Prestdcnbally-appomted,
Senate-confirmed (PAS) employees None of these employees has an ethics agreement
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translilltted to OGE from PAS employees throughout DOJ, are not being timely transrrutted, m
accordance with S CF R § 2634.602(c)(l) and the clanfymg guidance OGE provided m a recent
DAEOgram 2 We also examined the two confidential reports required to be filed m 2003 and
found that they were timely filed and reviewed. We detected no conflicts of interest Whde we
agree with the DDAEO that the poss1b1hty of financial conflicts of interest is extremely remote
for ColllITI.lss10n employees, we remmded the DDAEO of the financial reporting requirement that
interests m property be fully disclosed, m accordance with 5 C F.R § 2634 301
ETHICS EDUCATION AND TRAINING
~e.. found

that OGE's ethics trammg requirements are bemg met and also exceeded in
some ways The 1mt1al ethics onentat1on is met when new employees in-process through DOJ
and they receive reqwred wntten matenals, mcludang DOJ's Handbook In addition, they
rece1vl an overview bnefmg, which mcludes a quest10n-and-answer segment, and view an OGE
videotape. Concerning annual ethics trammg, our regulatory requirement ts bemg exceeded m ·
that the DDAEO provides ethics trammg to all employees annually
Based on our exammatmn of sign-m rosters, we confmned that m 2003 all covered
employees received annual ethics trammg Accordmg to the DDAEO, m-person trammg
consisted of a lecture focusmg on several of the 14 Pnnc1ples of Ethical Conduct In addat1on,
the DDAEO also provided to attendees mformat1on on the gift acceptance prohlb1t1ons and
outside employment restnctions The DDAEO told us that she plans a similar approach for
conducting annual ethics trammg m 2004
The DDAEO assured to us that alJ current PAS employees received 1mtial ethics
onentat1on bnefings and that they have been annually tramed smce assuming their positions
Customanly, PAS employees have attended m-person trammg along with other Conuruss1on
employees We advised her that OGE advocates that PAS employees be tra.med m-person, oneon-one by you or the Alternate DAEO
ETiilCS COUNSELING AND ADVICE

Ethics counselmg and advice servtces meet the requirements of 5 C F.R
§ 2638 203(b)(7) and (8). According to the DDAEO, overall, Comn11ss1on employees ask few
ethics-related questions. We exammed the six wntten determmat10ns that she had issued from
2001 to the present and found the advice was accurate and cons1s1ent with app!1cable laws and
regulations
In order to ensure that employees, who ask few ethics-related questions, are kept abreast
of ethics matters, we suggested that several actions be taken, Including (1) annually sending

2 See

DAEOgram 00-04-014, dated June 16, 2004.
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employees an ethics advisory on some topical issue, (2) remmdmg them that a vanety of ethicsrelated mfonnauon is available on OGE's and DOJ's- ethics Web sites, and (3) pmv1d.mg
departing employees with post-employment written matenals, as appropnate

OUTSIDE EMPLOYMENT
DOJ's supplement to the standards of conduct regulation at 5 C F.R part 3801 requires
that employees obtain approval before engaging m certain outside employment We could not
assess the condiuon of this aspect of the eth1cs program smce, accord.mg to the DDAEO, no
Comrrussmn employees have recently sought approval for outside employment.
0

-

ENFORCEMENT
Also, we could not assess whether the Conuruss1on promptly and effectJ.vely deals with
those employees who engage m unethical conduct (5 CF R § 2638.203(b)(9)) smce there have
not been any recent alleged vaolat1ons of the cnmmal confhct-of-mterest laws or the standards of
conduct In add1t1on, we could not assess whether mformatlon develop~ by DOJ's Office of
Inspector General (010) 1s reviewed by ethics officials or whether 010 services are used as
appropnate (5 CF R § 2638 203(b)(ll) and (12)), since there have not been any recent mstances
of use
Though no recent conflict of mterest matters have been referred to the Attorney General
mvolvmg Com1mss1on employees, DOJ officials' collecnve knowledge of the requirement that
OGE be concurrently notified of any referral made (5 C.F R § 2638 603) has led us to beheve
that this reqwrement would be sausfied
TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES
Lastly, we could not assess the acceptance of payments for travel, subsistence, and
related expenses from non-Federal sources smce the Corruruss1on does not accept this type of
payment Accorcbng to the DDAEO, she routmely provides negative reports to your staff when
they call for information needed to prepare the semiannual report for subm.Jss1on to our Office

In closmg, I would hke to thank you for all the efforts taken on behalf of the ethics
program. Smee we are malong no recommendat1ons, no follow-up reVIew 1s planned A copy of
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this report 1s bemg sent to the 010 Please contact Ilene Crarusky at 202-482-9227 1f we can be

of further ass1Stance.
Sincerely,

·-

Report Number04- 019

Deputy Director
Office of Agency Programs
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Thomas A Stock
Designated Agency Ethics Official
Federal M10e Safety and Health
Review Comrmss1on

Mll3
601 New Jersey Avenue, NW
Waslungton, DC 20001
Dear Mr Stock
The Office of Government Etlucs (OGE) recently completed 1ts review of the etlucs

program at the Federal Mme Safety and HeaJth Review Comrruss1on (Comnuss1on) This reVJew
was conducted pursuant to secllon 402 of the Ethics m Government Act of 1978, as amended
Our obJecbve was to determme the etlucs program's compliance with apphcable statutes and
regulations We also evaluated the Cornrrusston's systems and procedures for ensuring that
ethics v1ol~ons do not occur Tius revaew was conducted m July and August 2004

HIGHLIGHTS
The Comnuss1on's ethics program is basically sound and generally m comphancc with
applicable statutes and regulations We were pleased to see that you have obtained the support
of the Cormruss1on's Chmrman - support made eVJdent by his January 2004 memorandum to all
employees emphasizmg the importance of the ethics program AddltionaJly, the Corruruss1on has
a fine etlucs tnurung program However, other areas have room for improvement. For instance,
we were disappointed that you had not made efforts to collect one pubbc filer's termmanon
report Addlt1onally, some employees acqwred proh1b1ted holdings, perhaps partially due to
10suffic1ent oversight of the enforcement of the Comn11ss10n's supplemental regulation._ As you
have taken actions to address these concerns, we will not make any formal recommendations m
this report
PROGRAM STRUCTURE
The CoJJ11I11ss1on 1s an independent adJudJcabve agency that provides adnumstrat1ve,
tnal, and appellate review of legal disputes ans1ng under the Federal Mme Safety and Health
Amendments Act of 1977 The Comrruss1on itself 1s made up of five full-umc Pres1dcnt1allyappo1nted, Senate-confirmed conuruss1oners Supportmg these conumss1oners is a staff of
approximately 55 full-tame employees, mcludmg many adnumstrabve law Judges
Two
Comrruss1on employees are located m a Denver office

United Stales Office of Government Ethics• 1201 New York Avenue. N\Y.., Suite 500. Washington, DC 20005-3917
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As the Comrruss1on's General Counsel, you devote approximately five percent of your
tame to your role as Designated Agency Ethics Official (DAEO) The Alternate DAEO devotes
approximately 25 percent of her tame to ethics At the present, she serves as both a staff attorney
under you and an actmg counsel for a comrruss1oner. She 1s shortly expected to move to the
counsel pos1tJon full-tame and may give up her ethlcs duties at that tame. You are confident any
successor will be able to manage the ethics program, ,especially smce the current Alternate
DAEO wall stall be at the Conurussion and can provide some trammg
FINANCIAL DISCLOSURE
The Corruruss1on's financial disclosure system 1s generaJly sound, though improvement 1s
possible
The development of wntten procedures dunng our review should wd m the
adnumstration of the system, provmg espec1a1ly useful for a new Alternate DAEO Currently,
there are 21·pubhc filers 1 The only pos1t1on requmng the ftlmg of a confidential report 1s that of
the Alternate DAEO, but the mcumbent currently flies a pubhc report smce she is serving as an
acting counsel, which 1s a Schedule C position. Smee you were still m the process ~f rev1ewmg
the current year's reports, our exammatJon of reports covered all annual reports filed m 2003 and
any new entrant or termmatJon reports filed from then until the present
The most senous problem we uncovered was that one ALT never filed a termmatJon
report You explwned that the ftler retired after bemg threatened with chsc1plmary acuon and, as
you beheved he would be uncooperauve, you did not seek to obtwn a report from him While we
sympathize with the difficulty of coJlectmg reports, espec1a1ly m such situations, termmatton
reports are required by 5 C F.R § 2634 201(e) and a concerted effort must be made to obtam
them Followmg our chscuss1ons, you sent the filer a letter requesung his termmatton report,
consequently, we are not makmg a fonnal recommendation However, 1f he stlll falls to file, he
should be advised that he can be referred to the Department of Justice for c1v1l prosecution for
knowmg and willful failure to file the report
Our review of the remammg reports (11 annual and 4 new entrant reports from the
Executive Director. counsels, and Alls) showed that all reports were filed umely 2 Due to the
dates of their nommatlons. only one of the comm1ss1oners was required to file an annual report m
2003 Both this report and your annual report were filed, reviewed, and forwarded to OGE m a
bmely manner Four of the reports had not yet been certified, though the Alternate DAEO stated
that two have smce been cemf1ed
Whlle our review seemed to md1cate that a number of reports were reviewed by the
Comnuss1on more than 60 days after receipt. the Alternate DAEO assured us that she conducts
1 These filers are you and the five comrmss1oners (whose reports are forwarded to OGE after
bemg reVJewed by the Comnuss1on), the Executive Director, five counsels to the comm1ssioners,
and mne adrmmstrattve law Judges (AU)
2

Annual filers were granted a blanket 45-day filmg extension, m part because of the Alternate
DAEO's absence from the Comnnss1on while on detwl to another agency The extension
allowed her to coordinate the fihng of reports upon her return
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an imtial review of all reports withm a couple weeks of receipt. She does not sign as the other
reviewer, however, until all discrepancies have been resolved and no conflJcts exist In
rev1ewmg reports, you and the Alternate DAEO utJ.hze both a general knowledge of potentJ.al
confhcts and a hst of financial mterests prohibited by the Comnussion 's supplemental standards
of conduct regulation at 5 C.F.R. part 8401, wherem employees, their spouses, and nunor
chddren are prohibited from havmg a financial mterest m any company or other person engaged
m mmmg act1v1t1es subject to the Federal Mme Safety and Health Act of 1977. DetaJ.led notes
and research, as well as the lack of technical and substantive defic1enc1es, tesllfy to the
thoroughness of reviews. Most reports were certified relatively llmely after review, but two
reports had an eight-month lag between review and certification We understand that this was
due partially to your med.teal absence, but also to the need for further follow-up with filers. We
strongly encourage you to track not only fihng, but also review and certification m order to
ensure that reports are both reviewed and certified in as bmely a manner as possible.

-

The two still-uncertified reports are aw&bng corrective action. These two filers reported
holdings ma fund that mvests m enbbes prohibited by 5 CF R. § 8401 102(a) Specifically, the
fund concentrates its mvestments m enbt:Jes m the gold· sector These employees asked whether
such a holding was penmtted under the supplemental regulatJ.on smce they do not have control
over the underlying mterests, and 1f not, whether the Commission could grant a waiver or
consider amending ns regulatJ.on You concluded that tins holding 1s clearly not allowed under
the regulation since the excepbon to the prohiblbon, at § 8401 102(b), specifically excludes a
publicly traded or publicly available investment fund which mdtcates an "objective or practice of
concentrating us investments m the secunties of any company or other person engaged m nunmg
activities supject to the Federal Mme Safety and Health Act" After lengthy cons1derat1on by
ethics officials and others, the Conuruss1on finally decided on July 9, 2004 to neither grant a
waiver under§ 8401102(d) nor amend the regulation Accordmgly, the employees were notified
that they had 60 days m which to divest their holdmgs m this fund Once divestiture 1s complete,
you will certify these two remainmg reports
AGENCY-SPECIFIC ETHICS PROHIBITIONS,
RESTRICTIONS, AND REQUIREMENTS
The Commission can improve its enforcement of its supplemental standards of conduct
regulation at 5 C FR. part 8401 While we found no substantive problems (other than the two
aforementioned employees having prohibited holdings, of which you were already aware), you
could improve enforcement by malang employees more aware of the restnctlons and crosschecking outside employment hsted on financial disclosure reports wtth your records of
approved outside employment
As mentmned above, one section of this regulatJ.on prohibits employees from having a
financial interest m certain nunmg interests The Commission used to mamtam a hst of
prohibited financial interests, which was updated and circulated to employees each year. You
have found 1t difficult to keep up with the constant restructunng of m.mmg companies, and
consequently have not updated or circulated the hst smce 2002. Although the hst does not
include a hsbng of prohtb1ted sector funds. this lack of reminders may have contributed to the
two filers' holdings m a gold sector fund. After considenng the problem. you have decided that
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penodic tnurung of all employees at the Comnussion on its supplemental regulation would be a
more effecbve tool of enforcement than circulabon of mi inevitably incomplete hst.
In add.Jt10n, the Corrurussion's supplemental regulat:lon requires employees classified at
GS-13 or above, as well as all Commission attorneys, to obtm.n pnor approval before engaging m
outsuie employment, whether pmd or unpaid If the employee's immediate supervisor approves
the employment, the matter 1s brought to ethics officials for cons1derat1on. If you determme that
the employment does not violate ethics rules, you draw up a memorandum approvmg the acbv1ty
and mmntam th.ts memorandum m your ethics files. However, neither you nor the Alternate
DAEO cross-check outside activltles listed on financial disclosure forms with these approval
memoranda. We suggest that you employ this good management pracbce.

Generally, employees hsbng outside employment on their financial disclosure reports had
appropnate'"approval. Our exammatJon of financial disclosure reports revealed six forms of
employment for which approval was necessary After checking the files, the Alternate DAEO
was able to find approval for five of these, all of which were appropnate The sixth involved a
longtime pos1t1on of a filer, who stated that he had received approval many years ago While
you are seekmg to deternune 1f any record of this approval exists, the employee has been asked
to subrmt another request for approval. You have already verbally approved the employment
and will shortly do so m wntmg
ETHICS AGREEMENTS
Four. corruruss10ners entered mto ethics agreements dunng their confinnatlon process
All took the necessary act10ns timely and OGE was timely nob.fled of comphance. With regard
to disqual1ficat1ons, you are designated as their screener. No non-comrruss1oners have ethics
agreements, nor are there any 18 US C § 208(b)(l) or (b)(3) waivers
EDUCATION AND TRAINING
The Commission not only meets OGE's reqwrements for both initial ethics onentatlon
and annual ethics trainmg, but also employs some best practices. Due to the small size of the
agency, you are aware of any new employees and, shortly after they come on board, the
Alternate DAEO personally provides them with tnunmg matenals and answers any ethics
questJ.ons they have. The tnurung matenals mclude the Standards of Etfucal Conduct for
Employees of the Executive Branch (Standards), the Commission's supplemental regulation, the
14 Pnnc1ples of Ethical Conduct, and ethics officials' contact mformatlon. Comm.Iss1oners
usually receive OGE's pamphlet entitled ..A Bnef Wrap on Ethics" as well Ethics issues are
discussed dunng the nommat10n process and agam when corruruss10ners rece1ye the tnurung
matenals All current commissioners received m1ttal ethics onentatton when they came on
board, as did the four new staff members m 2003
All employees required to receive 2003 annual ethics traJ.mng did so Trairung focused
on the Hatch Act, though it included the 14 Pnncaples of Eth.teal Conduct, and was done onhne
usmg one of the four ethics modules the Commiss1on has developed These ethics modules
fac1htate the training process, especially as one covered employee 1s locatea m Denver. We
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commend the Comnuss1on for developing trammg which 1s specifically relevant for its
employees You and the Alternate DAEO work hard to ensure compliance with the requirement
at S C.F R. § 2638. 704(d) that a qualified mstructor be avmlable dunng and 11nmed1ately after
the trammg; before startmg the module, employees are required to contact an ethics official
After completion, employees pnnt out a certification form, sign 1t, and subrrut 1t to the Alternate
DAEO, who uses the cert1ficauons to track trmnmg, a best practice OGE advocates
This year, you had ongmally planned to provide annual ethics tralrung to the 21 covered
employees on the topic of outside acttv1t1es. However, m hght of recent issues with employees
havmg financial mterests m prohibited entitles, you decided to tram on the topic of conflicts of
mterest Dunng our review, you developed a trammg plan to document this. The Conumssion
does not currently have a module on this topic, but you mtend to modify the Department of
Agnculture's conflicts of mterest module to make it directly apphcable to the Conuruss1on by
mcludmg discussiol) of ns supplemental regulation among other thmgs Furthermore, you have
decided to gQ beyond the reqwrements thts year m expandmg trammg to cover all Conuruss1on
attorneys.
ADVICE AND COUNSELING
The five pieces of wntten advice we exanuned were thorough, accurate, and easy to
follow You and the Alternate DAEO coordinate all advice. You stated that you receive about
one mquuy per month and dispense most advice verbally. Per our suggesbon, you mtend to
implement a computenzed log wherein you and the Alternate DAEO can both enter and view
short summ.mes of advice dispensed verbally In addit10n, you provide post-employment
counsehng upon request
ENFORCEMENT

We were unable to assess this area, smce to your knowledge the Comnuss1on has never
received any allegations of v1olat1ons of either ethics statutes or the Standards, consequently, the
Conumssion has never referred a conflict of mterest v1olatton to the Department of Justice nor
conducted an ethics mvest1gat1on In the absence of an mspector general, you would likely
n:Ce1ve any allegatmns and conduct any 1mt1al mvestlgauon If the mvestlgat1on became
comphcated, mvesttgatory services would be contracted out.
TRAVEL PAYMENTS FROM N0N-FEDERAL SOURCES
The Comnuss1on has an unwntten pohcy of not accepting travel payments from nonFederal sources under 31 USC § 1353 You have been subnnttmg negative semiannual reports
m a timely manner

In closmg. I wish to thank you and the Alternate DAEO for all of your efforts on behalf
of the ethics program No six-month follow-up is necessary m view of the fact that we have no

•
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recommendaqons for improving the ethics program at this time Please contact Ed Pratt at 202482-9270 1f we may be of further assistance.
Sincerely,

J~

Deputy Director
Office of Agency Programs
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James G Chandler
Designated Agency Ethics Off1c1al
Intemanonal Jomt Comm.1ssion

~Street,NW

Washington, DC 20440

Dear Mr Chandler
The Office of Government Ethics (OGE) recentJy completed ns review of the ethics
program at the U S sectlon of the International Jomt Corruruss1on (UC) 1 Tius review was
conducted pursuant to section 402 of the Ethics m Government Act of 1978, as amended (the
Ethics Act) Our objective was to determine the ethics program• s comphancc with apphcable
statutes and regulations We also evaluated UC's systems and procedures for ensunng that
ethics vrnlauons do not occur nus review was conducted m June and July 2004
ffiGIIl..IGIITS
Although a number of improvements are necessary. IJC's ethics program 1s basically
sound The educanon and trmmng you provide 1s espectally good However, you have
overlooked other areas such as the requirement to issue a supplemental standards of conduct
regulation 1f IJC imposes any addmonal ethics rules, the adm.imstratJon of the ethics program for
the International Boundary Comm1ss1on (IBC), the acceptance of travel payments from nonFcderal sources, and the need to have wntten financial disclosure procedures We commend you
for taklng steps dunng our review to co~t these problems In order to bnng IJC's ethics
program fully mto compliance with the applicable statutes and regulations, we recommend that
you either issue a supplementaJ standards of conduct regulation or cease requmng employees to
obtam pnor approval to pamcipate m certam outside act1V1ttes

PROGRAM STRUCTURE
UC 1s an independent bmauonal organization tasked with managmg and protecung
boundary waters between the Uruted States and Canada UC ts headed by three Pres1dentJallyappomted, Senate-confirmed (PAS) comm1ss1oners from the U S and an equal number from
Canada Each country has 1ts own sect1on and there JS a regional office located m Windsor,
Ontano The U S section has approximately 10 employees m its Washington, DC office These
employees, along with five US employees m the regional office, one employee located in
1

Unless otherwise noted, m this report UC refers only to the U S secnon of the International
Jomt Comm1ss1on
United

State~
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Buffalo, New York, one employee m Lansmg. Michigan, and the US com1mss1oners are US
Government employees subject to the execuuve branch ethics rules
As UC's Legal Advisor and sole attorney. you devote approximately five percent of your
time to your role as Designated Agency Ethics Off1c1al (DAEO) Dunng pre-review, we
discussed the benefits of havmg an Alternate DAEO who could serve as your back-up You
muned1ately took action to identify an appropnate mdividual, and on June 22, 2004 Frank L
Bevacqua, UC's Pubhc Information Officer. was appointed Alternate DAEO
INTERNATIONAL BOUNDARY C0Ml\1ISSION
In addition to your duties at UC. you serve as IBC's DAEO as well, under an agreement
you made approximately 10 years ago with the Deputy Commissioner at IBC me IS a separate
bilateral orgamzatlon, 1ts m1ss1on 1s to keep the US -Canadian border clear and v1s1ble It has
one US coillill1ss10ner (who 1s currently also the UC's Chamnan) and 1ts US office 1s located
m the same bulldmg as IJC, although it has only one staff employee there Additionally, there 1s
one employee m each of three field offices
While we commend you for your 1mtiat1ve m assummg DAEO duties for IBC, the small
size of IBC has led you to overlook some of these duues For mstance, two field office
employees were hired w1thm the last year and you were unaware of this until, dunng our review,
you broached the subject with the Deputy Com1TI1ss1oner Add1t1onally, you have not been
subm1ttmg semiannual reports to OGE of me acceptances of travel payments from non-Federal
sources under 31 USC § 1353 More importantly, dunng our review, you realized that the
Deputy Comrmss1oner at me should be f1lmg a conf1denaal fmanc1al disclosure report On a
positive note, you do generally provide annual ethics trammg to IBC employees, although you
stated that you did not do this last year
Smee you have already taken actJon to address these oversights and ensure they do not
recur, we are not makmg a formal recommendatlon on this issue You recently met with mc•s
Deputy Commissioner to discuss coordmat1on on the ethics program As soon as the two new
me employees return from working m the field, you mtend to send them the Standards of
Ethical Conduct for Employees of the Executive Branch {Standards) to sattsfy their mit1al ethics
onentation requirement Although mc·s Deputy CommJSSIOner assured you that me never has
and never would accept any travel payments under 31 US C § 1353, you have promJsed to note
the absence of such payments on UC's semiannual reports to OGE Further, you assured us that
IBC's Deputy Comnussioner will shortly be filmg a new entrant conf1dent1al report and will file
an annual report m October His reqmrement to file has been memonahzed m UC's fmancial
disclosure procedures
AGENCY-SPECIFIC ETHICS PROHIBITIONS,
RESTRICTIONS, AND REQUIREMENTS
UC's requirement for pnor approval of outside act1v1ues is unenforceable, with respect to
U S employees, smce UC has not issued a supplemental standards of conduct regulation m
accordance with 5 C FR §§ 2635 105 and 2635 803 On February 10, 2004, both Canadian and
U S commiss10ners approved the new IJC Pohcy on Confbct of Interest from Outside Act1vmes,
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applicable to both countnes' employees However, as this requirement is more stnngent than the
Standards allow, 1t could only be enforced if DC issued a supplemental agency regulat10n with
OGE' s concurrence and co-signature
Smee issumg a supplemental regulation can be a ume-consummg process, we urge you to
reconsider whether this pohcy is necessary, or whether there are other means of ach1evmg your
goal of preventing confhcts of interest ielatmg to an employee's outside act1vitles Many
agencies choose merely to strongly encourage employees to seek advice from ethics officials
before engaging m outside acuvities This pohcy can be strengthened by careful attention to
outside activities hsted on employees' fmanc1al disclosure forms. JJC may even decide to
expand the number of confidenual fmancial disclosure filers m order to check whether conflicts
exist for a larger number of employees Finally, additional trammg on the issue can make
employees more aware of potentrnl conflicts and the consequences of violating ethics statutes
and regulations
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
UC did not have any procedures m place for identifying and conducting conflicts
analyses of travel payments from non-Federal sources under 31 USC § 1353 You have been
subm1ttmg negative semiannual reports to OGE because you did not beheve that any acceptances
would have exceeded the $250 reportmg threshold However, you admitted that you would not
necessanly even be aware if an employee accepted payments under this authonty and that no
confl1cts analysis has been performed on any acceptances, mcludmg those under $250 of which
you were aware
Dunng our review, you agreed to develop wntten procedures and amend UC's Travel
Request Form to mclude a question as to whether any expenses are bemg paid for by a nonFederal souice W1thm a matter of days you had done this The new procedures provide for the
Travel Manager to forward any Travel Request Forms to you for a confhcts analysis and provide
you with the necessary mfonnation to compile the semiannual reports to OGE Dunng our exit
conference, you noted that commissioners do not complete the Travel Request Form, but
schedule all their travel directly through the Travel Manager
You plan to make the
commissioners aware of the need to obtam a conflicts analysis and approval before accepting
travel payments from non-Federal sources and to penod1cally remind the Travel Manager of this
requnement
ENFORCEMEl\T'f

UC does not have an mspeccor general, but you advised us that you would hkely receive
any ethics allegations and conduct any necessary mvesugal:lons You have never received an
allegat10n of a cnmmal conflict of mterest v10lat1on and, consequently, never made such a
referral to the Department of Jusuce However, one conuruss1oner did comnut a non-cnmmal
ethics v10lat1on m 2003

The conumss1oner accepted $200, which he subsequently donated to chancy, for wntmg
an op-ed article relatmg to his official duties Right before pubhcat1on, an UC employee alerted
you of this outside activity You 1mmed1ately spoke with the comm1ss1oner and told him that as

.
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a full-ume Pres1dent1al appointee he was barred by Section 102(a) of Executive Order 12674, as
modified, from accepting any earned mcome, correctly noting that his donauon of the money did
not impact upon this prohib1tton Unfortunately, by that time the article had already been
pubhshed Ten days after pubhcation you issued a wntten memorandum to the comm.Jssioner
re1teratmg this advice The comnussioner then spoke with the White House ethics office, which
concurred with your advice and recommended an munechate ethics refresher trammg course A
month later, you officially closed the matter, confident that the violatton was unmtentJ.onal and
would not happen agam Shortly thereafter, an OGE Desk Officer presented annual ethics
trammg to DC pubhc filers that focused on th.ts issue, nususe of posit10n, and the proh1bit1on on
teaching, speaking, and wntmg related to one's official duties
We appreciate your prompt action m ensunng that the commissioner understood the
prohibition on Presidential appointees receivmg outside earned mcome However, we are
concerned that your advice did not touch on misuse of pos1t10n and the prohib1t1on on teachmg,
speaking, and wntmg related to one's official duties, provisions of the Standards that the
comm1ss1oner may also have violated We understand that the absence of these topics m your
wntten advice was due to the need to quickly provide counsel and resolve the issue Whtie we
strongly encourage you to thoroughly cover all aspects of a matter m any advice you issue, we
beheve that the subsequent trammg sufficiently covered these topics
ADVICE AND COUNSELING
Smee the aforementioned piece of advice and a general remmder about the Hatch Act are
the only wntten pieces of advice we were able to examine, we cannot make an mfonned
evaluation of the quahty of advice You stated that you receive about one inquiry per month and
dispense most advice verbally We encourage you to mamtam a wntten record of advice given,
so that advice cannot be questioned later In addition, m the event your new Alternate DAEO
must dispense advice m your absence, he could refer to this body of wntten advice for examples,
we also encourage him to consult with IJC's OGE Desk Officer
You provide post-employment counseling to comrruss1oners and the Executive Secretary
Comm1ss1oners receive both a verbal bnefmg and OGE's DAEOgram on post-employment
restnct1ons when they out-process through you You also bnef a departing Executive Secretary
verbally, but to a lesser extent than commissioners After some discussion, you are considenng
expandmg the scope of your post-employment program to at least include all filers
ETIDCS AGREE:MENTS
Two comrruss1oners have ethics agreements m the form of chsquahficattons and, while
you assured us there was httle ltkehhood of noncomphance, certain mfonnauon m your
screening arrangements was not current Both comm1ss1oners took the necessary act10ns timely
and OGE was umely nouf1ed of comphance The previous Executive Secretary had been
designated as their screener However, the Executive Secretary position is now occupied by
another mdiv1dual and she was not mfonned of her screening duty until we brought the matter up
at the ume of our review We urge you to penod1cally review the screemng arrangements to
deternune whether a new screener needs to be designated or they otherwise need to be updated
UC does not have any other ethics agreements, nor any 18 USC § 208(b)(lJ or (b)(3} waivers
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FINANCIAL DISCLOSURE
UC's fmanc1al disclosure system IS sound and wen descnbed m the wntten procedures
you developed m response to our review Currently, the only filers are the three comnuss1oners,
the Execuuve Secretary, one Schedule C employee, and you, all of whom file pubhc reports 2 At
the ume of our review, one PAS employee and one other filer had received extensions and,
consequently, had not yet submitted their reports 3 We reviewed the other reports covenng
calendar year 2003, as well as the previous year's reports for those two filers, and found that all
reports were filed, reviewed, cert1f1ed, and, as appropnate, forwarded to OGE timely Our
review of reports revealed only one problem one filer's report was missmg Schedule B You do
not believe the filer has anything to report on this schedule, but you pronused to clear up the
matter
EDUCATION AND TRAINING
UC has an excellent trammg program, meetmg OGE's requirements m the areas of both
m1tJ.al ethics onentatrnn and annual ethics trammg You are aware of any new employees at UC
and you personally give them the Standards when they in-process m Washington, DC There
had not been any new employees recently, but you assured me that all three com1111ss10ners
received an 1mt1al ethics onentat1on wtthm 30 days of assuming their pos1aons
All UC employees received verbal 2003 annual ethics tr&nmg Public filers received mperson trammg from an OGE Desk Officer, except for the Schedule C employee m Lansmg, who
viewed the State Department's "On the Couch" video Other employees, mcludmg the ones m
the Wmdsor office, also viewed this video You tracked completion usmg s1gn-m sheets and
havmg Windsor office employees e-ma.J.l you The one employee located m Buffalo completed a
computer-based ethics module on misuse of pos1t1on
Smee this year 1s an election year, you plan to have all employees complete the U S
Department of Agnculture's computer-based ethics modules on the Hatch Act, postemployment, and seekmg employment We remind you that a quahf1ed mstructor needs to be
available to answer any questions dunng and munediately after each employee's completion of
such trammg In add1t1on to computer-based tr&mng, you mtend to hold a conference call with
the OGE Desk Officer and comm1ss1oners to discuss any spec1f1c concerns they have

RECOMlVIENDATION
We recommend that you
Issue a supplemental standards of conduct regulation or cease requinng
employees to obtain pnor approval to part1c1pate m certain outside
act1v1ues
2

The Director of the Wmdsor, Ontario regional office alternates between an Arnencan and a
Canadian, currently the Director 1s Canadian When filled by an Amencan, the pos1t1on requires
the filmg of a confidential financial disclosure report
3
These reports were subsequently filed on time
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In closing. I wish to thank you for all of your efforts on behalf of the ethics program
Please advise me w1thm 60 days of the spec1f1c acuons planned or taken concerning the
recommendation m our report A follow-up review will be scheduled approximately six months
from the date of this report In view of the correcuve action authonty vested with the Director of
OGE under subsection 402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R
part 2638, it 1s important that you take acnons to correct these def1c1enc1es m a timely manner
Please contact Chnstelle K.Iovers at 202-482-9255 1f we may be of further assistance
Sincerely,

ack Covaleskl
Deputy Director
Office of Agency Programs
Report Number 04- O1 7
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Charles S Brown
Designated Agency Etlucs Official
Nallonal Science Foundation
4201 Wtlson Boulevard

~
Arlington, VA 22230

Dear Mr Brown
The Office of Government Ethics (OGE) has recently completed its review of the National
Science Foundation's (NSF) etlucs program This review was conducted pursuant to seen on 402 of
the Ethics m Government Act of 1978, as amended (Ethics Act) Our objective was to detenrune
the etlucs program's compbance wt th applicable ethics laws and regulations and to evaluate NSF' s
systems and procedures for ensunng that ethics v10lat1ons do not occur Our current review was
conducted tntelll11ttently from I anuary through Apnl 2004 The following 1s a summary of our
fmdmgs and conclusions

IDGHLIGIITS
We are pleased to report that the ethics program at NSF compiles with apphcable ethics laws
and regulations and has many strong program elements that effectively ensure the pubhc•s
confidence m an ethical Government, including a noteworthy counselmg and adVIce program and
an outstanding education and tnumng program As the agency's Designated Agency Etlucs Official
(DAEO), 1t is apparent that you and the Alternate DAEO (ADAEO) take your dubes and
respons1b1hties very scnously and are dedicated to the highest standards of mtegnty for NSF and its
employees We dJscussed wtth you several procedural issues that you have either already corrccted
or have assured .us would be corrected m the f utw-e Of these, most importantly was your expedlbous
change m the process for grant.mg 18 USC § 208 (b)(3) waivers to members of NSF adVJsory
committees As a result. we have no formal recommendations but have h1ghhghted these issues
within the body of this report as evu:lence that NSF' s etlncs program cont.mues 1ts effect1 veness
ADMINISTRATIONOFETIDCSPROGRAM
NSF's act1v1t1es are guided by the National Science Board (NSB) which consists of 24 partume members who are appointed by the President and confinned by the Senate (PAS) The NSF
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Director, who serves as an ex officio member of the NSB, and the Deputy Director are the agency's
only other PAS appointees
As the Assistant General Counsel, w1thm NSF's Office of General Counsel (OGC), you have
long-served as the agency's DAEO for the approximately 1,300 NSF employees who are located at
headquarters m Arlington, V1rgima You are assisted m the day-to-day management of the ethics
program by the ADAEO, a Legal Analyst, and the approximately 42 Confhcts Off1c1als who are
pnmanly responsible for providing guidance to their staff m resolvmg confhct-of-mterest issues
ansmg m the handling of proposals and awards These Conflicts Officials, usuaHy D1vis1on
Directors or Deputy Division Directors, are located throughout the agency and are designated by
their Assistant Director and/or staff office heads We were advised that both you and the ADAEO
serve as Conflicts Off1c1als for the Office of the Director and the NSB
FJNANCIAL DISCLOSURE

NSF's pubhc and confidential fmancial disclosure systems appear very effective m
preventing potential conflicts of interest and generally accord with statutory and regulatory
requirements Although at the time of our fieldwork, we found the wntten procedures for both
fmancial disclosure systems to only generally meet the fundamental requirements of section
402(d)(l) of the Ethics Act, we commend you on your development of wntten procedures which
now fully meet these requirements Despite the overall effectiveness of both systems, we discussed
with you several procedural issues noted dunng our examination of both systems
Pubhc Financial Disclosure Svstem
We examined all 168 pubhc financial disclosure reports (SF 278s) reqmred to be flied m
2003 by employees other than yourself, the 24 NSB members, and the NSF Director and Deputy
Director Ofthel68 reports, there were 131annual,26 new entrant, and 11 ternunat1on orcombmed
annual/ternunatlon ieports The maJOnty of these reports were flled, reviewed, and certified timely
and were reviewed m a thorough and comprehensive manner We found no substantive deficiencies
and only a luruted numberoftechmcal reporting defic1enc1es Addttiona1ly, we exam.med a sample
of the accompanying cautionary letters attached to these reports and found them very useful m
keepmg ftlers appnsed of potential confhcts
Notwithstanding this, we did notice that 16 of the 168 exammed pubhc reports had not been
certified due to the ADAEO needing additional mfonnation from the filer 1 Although these reports
were generally submitted and 1mtia1ly reviewed timely and were found to have no real or apparent
confhcts, we were advised that techmcal c1anf1cat1on was needed for certification We note that by
the time of our exit conference, the ADAEO certified all remammg reports As we discussed with
you dunng our exit conference, although we reahze there is no explicit requirement for pubhc reports

1

Of these 16, 7 were annual, 6 were new entrant, and 3 were tennmatlon reports
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to be certified w1thm 60 days, each report should be certified as soon as the exarn.mation detenmnes
there is no v1olat10n of apphcable statutes and/or regulations
Addmonally, we examined and confirmed timehness of fdmg, review, and forwarding to
OGE of your annual report as welJ as the annual reports for both the Director and Deputy Director
(Our exammat1on of the pubhc reports filed by NSB members are discussed m greater detail m the
section enutled "Fmanc1al Disclosure System for National Science Board Members'')
Conf1dent1al Fmanc1al Disclosure System
NSF uses vanous confidential fmancial disclosure reports for different categones of
employees Regular NSF employees file the standard confidential fmancial disclosure report (OGE
Form 450), while special Government employee (SOE) members of NSF's general advisory
comm1ttee, as well as peer review panelists (inclusive of proposal review panels. site visitors, and
committee of v1s1tors), file an OGE-approved alternative confidenual report m heu of the OGE Form
450 Additionally. members of the NSB, m accordance with NSF's statutory authonty, are required
to ftle a fmanc1al disclosure report under title I of the Ethics Act (even though they work 60 days or
less m a calender year) However, these reports are to be held confidentially and are exempt from
any law otherwise reqmnng theu pubhc disclosure Accordmgly, NSF uses the SF 278 to fulfill this
filmg requirement
Confidential System For
Regular Employees
We reviewed the master list of combined new entrant and annual conf1dent1al filers and
exammed a sample of 127 of the approximately 633 conf1dential financial disclosure reports that
were reqmred to be filed m 2003 Our sample consisted of 21 new entrant and 7 8 annual OGE Form
450s and 28 OGE Optional Form 450-As (OGE Form 450-As) With the exception of 4 new entrant
and 15 annual OGE Form 450 reports, all other examined reports were submitted timely
Considenng the size of our sample and the number of confidential filers required to file, we beheve
the number of exrumned reports sublTiltted late is msigmficant All reports were reviewed withm the
required 60 days and cen1f1ed soon after review Although we found few reports that mcluded any
review annotations, the reports appeared to have been reviewed thoroughly, as evidenced by the
hmited number of techmcal reportmg OlTIISSIOns
In addition, you currently ensure compliance wtth 5 C FR § 2634 905(d) by havmg annual

NSF filers who wish to file the OGE Form 450-A m heu of the OGE Form 450 come to your office
to certify to you as to havmg no new interests and/or positions smce last f1hng an OGE Form 450
We believe this to be an outstanding practice for an agency of your size and we encourage your
continued efforts

2

We were advised that the NSF Director departed the agency on February 21, 2004
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Conf1dent1al System For SGE Advisory
Committee Members
When servmg on an NSF advisory comrmttee, NSF advisory coIIlllllttee members file an
annual alternative disclosure form, Conf1dent1al Confhct-of-lnterest Statement for NSF Advisory
Committee Members (Form l 230A), 3 m heu of the OGE Form 450 We were advised that advisory
committee members typically serve a term of two or three years on a committee and provide NSF
orgamzauonal umts with general pohcy advice on board pohcy matters Comrnmees usually meet
once or twice per year
In our last review of NSF m 1998, we found hmited comphance wJth the filmg requirements
of the alternative procedure We are pleased to report that we have now found comphance with the
fihng requirements based on our exammatton of the Fann l 230As f1 led by approximately 252
members ofNSF's 14 advisory committees Moreover, the Form 1230As were throughly reviewed
18 USC § 208 (b)(3) Waivers
Issued Usmg The Form 1230A Itself
We noted that 3 of the 14 committees md1cated by simple check-off at the bottom of the
Form 1230A that a waiver had been granted Twenty-six waivers had been issued, with copies of
the 1230A bemg submitted to OGE as comphance with 5 CF R § 2640 303. At the ttme of our
fieldwork, you mdtcated that this check-off box was considered to be the actual grant of a waiver,
and you had been usmg thts process smce OGE's approval of the alternative procedure As we
discussed with you m several follow-up meetings, we beheve thts process does not ful1y meet the
requirements at 5 CF R § 2640 302 for tssumg 18 USC § 208 (b)(3) waivers All waivers must
hereafter be e>..ecuted m separate documents mdicatmg that consideration of the factors contamed
m § 2640 302 (b) lead to the decision to issue the w.a1ver
We commend you for expeditiously changing the process for granting 18 US C § 208 (b)(3)
waivers to members of NSF advisory comnuttees Under your new process, if a rev1ewmg official
now beheves that a member may have a dtsquahfymg mterest with respect to any future particular
matter or matters expected to come before his or her committee, but believes the need for the
member's services outweighs the potential for a confhct, the official wdl now 11nrned1ately contact
you or the ADAEO We were advised that you and/or the ADAEO will be responsible for rev1ewmg
the relevant facts and circumstances, dec1dmg whether a waiver 1s appropnate, and (tf appropnate)

3

The Form 1230A was approved m 1993 by OGE as an alternative procedure, m accordance
with 5 CF R § 2634 905(c) Form 1230A reqmres dtsclosure of all financial mterests and all
pos1ttons or arrangements with any educauonal, nonprofit, or other mstnuuon or organization with
which a member ts connected as an employee, officer, director, trustee, partner, or consultant, where
some reasonable possibility exists that he or she might be affected by the comnuttee's dehberatlons
or advice It also asks the member to report any other mterests, aff1hat1ons or relationships that
might affect his or her 1mpart1ahty while servmg on the committee
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helping to prepare the waiver document Additionally, you have agreed to revise the sentence,
"Because of the general nature of such matters, it would be impossible to place a reliable dollar
value on any financial interests of the compames listed above or on the member's individual
.financial interests" to indicate the speculatlve effect Fmally, you have decided to delete the waiver
check box at the bottom of the NSF Form 1230A to avoid any confusion by rev1ewmg off1c1als
Conf1denual System For Peer
Review Panelists
SOE members of peer review panels, mclus1 ve of proposal review panels, site visitors, and
comnuttee of visitors (panelists), are required to file an alternative disclosure form m heu of the
OGE Form 450 This form, Confidential Confhct-of-Interest Statement for NSF Panelist (Form
1230P), was approved m 1993 by OGE as an alternative procedure Panelists are reqmred to sign
the form pnorto each meeting to certify that, to the best of their knowledge, they have no affihat1ons
or relat1onsh1ps that would prevent them from 1mpart1ally perfomnng their dunes of rev1ewmg
apphcations and recommending the award of grants
In our last review of NSF, we had concerns that some panehsts were certifying their Form
1230Ps without knowmg the 1dent1t1es of the applicants submittmg proposals We are pleased to
report that we no longer have these same concerns due to NSF' s ab1hty to d1ssenunate applications
to panelists electromcally via its onhne FastLane system pnor to meetings This enables panelists
to have the knowledge they need to properly certify their Form 1230Ps pnor to meetmgs
To evaluate the effectiveness of the 1230P system, we met collectively with 3 of the 42
Conflicts Officials to discuss their role m adm.Jrustenng their division's 1230P system We
exammed a large samphng of the 1230Ps signed m 2003 withm all three d1v1s1ons and found the
forms to have been flied and reviewed m accordance with the alternative procedure
Fmanc1al Disclosure System
For National Science Board Members
At the time of our exammat1on, we examined only 18 of the 24 SF 278 reports reqmred to
be filed and held confidentially m 2003 by members of the NSB As was the case with the pubhc
system, we were advised that the remainmg six reports were not yet certified pendmg add1t1onal
mformat1on from the filer Pnor to the conclusion of our fieldwork, however, the ADAEO was able
to certify five of the six reports, and one report was still pendmg We urge you to certify the
remaimng report and 1n the future to certify these reports as soon as the exanunat1on deternu nes there
1s no violation of applicable laws and/or regulations
Pursuant to 5 CF R § 2634 704, one NSB member was subjected to the $200 late filmg fee
for failure to file his report timely All other reports were filed, reviewed, and certified timely
Although we found no substantive def1c1enc1es, we dJ.d observe a few technical def1c1enc1es,
mcludmg the om1ss10n of reporting status and date of appointment on several reports However, we
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found most reports to have a good deal of review annotations and/or documentation associated with
each review
PRIOR APPROVAL OF
OUTSIDE EMPLOYMENT
Our review of the outside employment pnor approval system focused pnmanly on whether
the approval requirement m NSF s supplemental standards of conduct, at
5 C FR § 5301 103, was bemg met, based on our exanunauon of the outside employment/acuv1t1es
reported on both the pubhc and conf1dent1al fmanc1al disclosure reports Of the 22 hstea outside
employment/acti vit1es we questioned, we were advised that only 1 required pnor approval and it had
been supported with the appropnate supervisory approval As a general practice, copies of wntten
approvals and/or the advice generated from them are not routmely mamtamed with the filer's
We beheve this
fmancial disclosure fdes for use m reviewing the fmanc1al disclosure reports
would be a good management practice to ensure that filers have properly received pnqr approval to
engage m the outside employment and also to enable reviews to be conducted m accordance with
5 CF R §§ 2634 909(a) and 2634.605 You advised us that you would make th.Is a routine practice
from now on

EDUCATION AND TRAINING
We found NSF's education and trammg program to exceed the rrummal trammg reqmrements
found at subpart G of 5 C FR part 2638, as evidenced by your commitment to provide m-person
m1t1al ethics onentataon trammg to new employees and m-person, verbal annual ethics trammg to
all non-SGE fmanc1al disclosure filers In add1t1on to conducting the requ1s1te 1mual ethics
onentauon and annual ethics trammg, we were impressed with the host of discretionary tra.imng you
provide throughout the year to keep employees knowledgeable of the ethics laws and regulations and
the high pnonty you assign to mamtammg a strong trammg program
NSF's Ethics Program Web Site
We found the ethics section on OGC's Web page located on NSF's Web site to serve as a
very useful and comprehensive ethics tool for all NSF employees Our content exammatlon of this
page found the ethics coverage to be extremely useful and mfonnative This outstanding resource
features separate modules for fmanc1al disclosure f1hng, frequently asked questions, ]mks to internal
agency documents, the post-employment restncuons, and helpful ethics resource lmks Immediate
access to both OGE regulations and agency spec1f1c regulations, along with pomts of contact
mformation for all NSF ethics off1c1als are also provided
Imllal Ethics Onentat1ons
for Regular Employees
You advised us that one-on-one, m-person m1tial ethics onentat1on trammg 1s provided to
all new NSF Directors and Deputy Directors when they enter on duty Once a week, you also provide
m-person mltlal ethics onentations to new NSF employees, usually dunng their fust day on duty
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You also rely on the assistance of NSF' s D1vis10n of Human Resource Management, which provides
you a monthly hst of all NSF new hrres, departures, transfers, and promotions, to help you ensure
that all new entrant filers are timely identified In addition to these m-person bnefmgs, new
employees are also provided with wntten matenals and mformation that sausfy the requirements
found at 5 C FR § 2638 703
Annual Ethics Trammg
For Regular Employees
To satisfy the annual trammg reqwrement m 2003, you advised us that you conducted
approximately28 (two hour) m-person ethics trammg sessions for all NSFfmancial disclosure filers,
mcluchng visiting scientists and detwlees under the Intergovernmental Personnel Act Although you
requue m-person, verbal trammg for an fmanc1al disclosure filers, an other employees are also
encouraged to attend one of the many trwnmg sessions held throughout the year In addition to your
presentation, representatives from NSF's Office of the Inspector General (OIG) provide attendees
with a bnef summation of their responsib1httes m the areas of mvesttgations, audits, oversight, and
misconduct m science
You accomphshed m-person trammg for the approximately 900 employees who were
required to receive it m 2003 4 You mdtcated that you relied pnmanly on the discussion of vanous
NSF-specific case studies as well as NSF' s Manual Number 15, Conflicts of Interest and Standards
of Ethical Conduct. to explam to participants the cnmmal confhct-of-mterest laws, the basic
standards of ethical conduct regulations, NSF' s supplemental standards of conduct, and the rules
covenng other pertinent ethics issues In 2003, trammg participants were also provided a guide,
Avmdmg Confhcts In Handhng Proposals and Awards As a good management practice, we
acknowledge your use of both Sign-m sheets to venfy attendance and evaluat10n forms for the
attendees• use m evaluatmg the overall presentation and effectiveness of your case-study trammg
Ethics Trammg For
National Science Board Members
We were advised that all new NSB members are provided with m-person imt:J.al ethics
onentat1ons on the most significant confhct-of-mterest laws and ethics regulations that apply to
them However, NSB members are provided with annual wntten ethics trammg m heu of m-person,
verbal trammg, m accordance with 5 CF R § 2638 705 (d)(2) In 2003, each member was provided
a copy of NSF's Summaiy of Bas1c Conflict-of-Interest and Ethics Rules for Members of the
National Science Board

4

Although all financial disclosure filers were required to receive verbal ethics trammg, there
were a few confidential filers who received wntten trammg, m accordance with 5 CF R §
2638 705(d)(l), either because of scheduhng difficulties or because they were off-site and could not
attend one of the trammg sessions
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Ethics Trammg For Other SGEs
In our last review of NSF, we found that panelists were receivmg very httle m the way of
ethics training and recommended that you provide them with annual wntten ethics trainmg that met
the IDlmmum content requirements of subpart G of 5 CF R part 2638 You subsequently dtd so
We also found that the advisory committee members were receiving very httle in the way of ethics
traming, but that you already were developing wntten annual ethics training srnular to that provided
to NSB members We are pleased to report that you have continued to provide this training to
panehsts and advisory comnnttee members, in accordance with 5 C F R § 2638 704(d)(2)

Additional NSF Ethics Training Efforts
As previously mentioned, we beheve you do an outstanding JOb in keeping NSF employees
knowledgeable of ethics laws and regulations and are particularly impressed with your efforts m
providing discretionary training throughout the year to both fmanc1al disclosure filers and non-filers
You advised us that at least once a year you provide specialized m-person ethics trammg exclus1 vely
to employees of the OIG, to the Director's Pohcy Group, wfuch is essentrnlly made up of NSF's top
level management, and to all Conflicts Officials on their ethics respons1b1ht1es
ADVICE AND COUNSELING SERVICES
Effective and useful ethics advice and counseling is provided to all NSF employees
Employees are encouraged to contact you and/or the ADAEO via all forms of commumcatton,
mcludmg e-mail, telephone, and m-person We were advised that most mqumes are made and
advice rendered via e-mail correspondence
Our exammat1on of the advice and counsehng services found that NSF has compiled with
5 CF R § 2638 203 (b)(7) and (8) by developing and conductmg a counseling program for
employees concerning all ethics matters, including post-employment When appropnate, records
are kept on the advice rendered We reviewed a large number of the e-mail responses that were
dispensed on a vanety of issues (covenng approximately a 12-month penod) and found these
deteflDlnaaons to be comprehensive and consistent with the appropnate laws and regulations We
also found the advice to be responsive to employees' needs m terms of tunelmess
Additionally, post-employment counseling is provided to all departing NSF pubbc and
confidential filers Departing filers are requJred to schedule an exit interview with you pnor to their
departure so they may receive m-person counseling and wntten matenals AH departmg employees
are provided with the post-employment restnctions withm a document entlt1ed A Guide to PostEmployment Restnct1ons for former NSF Staff Counseling 1s also available to all other employees
on a per request basis Departing pubhc filers are provided with their tenrunation report and
mstruct1ons for Its completion dunng this time
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ENFORCEMENT
We discussed with you and NSF's Inspector General (IG) the requirement to notify OGE
when a case mvolvmg the potential v1olauon of a cnmmal confhct-of-mterest statute is referred to
the Department of Justice (Justice) You both agreed that the OIG would concurrently notify OGE
of all referrals and any other matters required to be reported to us by 5 CF R § 2638 603 You were
also both aware of the requirement to provide subsequent reports on the d1spos1t1on of the case,
mcludmg reporting any d1sc1phnary action taken 1f the case is declined for prosecution While there
were no recent vmlatmns of the cnmmal confhct-of-mterest laws referred for prosecution to Justice
dunng the penod covered by our review, we beheve you wdl comply with the prescnbed procedures
if a referral is made m the future The only case related to cnmmal confhct-of-mterest statutes to
anse dunng the time covered by this review 1s currently under mvesugauon Additionally, we were
advised that there were no dtsciplmary actions taken for v10lauons of the standards of conduct dunng
the penod covered by tlns review
From our discussions with all parties concemmg the relattonship that exists between the
ethics staff and the OIG, we beheve that the services of the OIG would be utihzed when appropnate,
mcludmg the referral of matters to and the acceptance of matters from OIG, as required by
5 CF R § 2638 203(b)(l2)
'
ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
NSF accepts payments from non-Federal sources for travel, subsistence, and related expenses
incurred by agency employees on official travel under 31 U S C § 1353 NSF employees who seek
approval under this authonty are required to complete an NSF Form 1311 Employees forward it
to you for review and approval at least one week pnor to the commencement of their travel Upon
approval, employees are then assigned an OGC trackmg number and the ongmal form ts returned
to the ongmatmg office
To detennme whether travel payments accepted under this authonty were properly
authonzed, weexanuned all of the 171 travel payments from non-Federal sources that were reported
on 2 NSF semiannual reports to OGE of travel payments of more than $250 per event, covenng the
penod from October l, 2002 through September 30, 2003 Upon our exammat1on of these reports,
we addressed with the ADAEO two procedural issues noted dunng our review

First, NSF used its own reporting form for the last two semiannual travel reports Effective
June 16, 2003, GSA published its fmal rule requmng the use oftheSem.Jannual Report of Payments
Accepted from a Non-Federal Source (SF 326) form to report payments to OGE Agencies can be
granted perm1ss10n from OGE to do otherwise Pnor to the conclusmn of our fieldwork, NSF
requested and was granted OGE's penrussaon to use 1ts own form Moreover, we encourage you to
submit, m heu of paper subnusstons, all future semiannual travel reports via e-mail to OGE's new
1353 travel electronic mailbox at 1353travel@oge gov
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Second, there were 21 instances of travel payments totahng less than $250 included on the
semiannual reports Agencies are only required to submit semiannual reports, mcludmg negative
reports, to OGE of travel payments totalmg more than $250 per event The ADAEO provided.
assurances that only payments rneetmg the required reporting threshold would hereafter be included
on future NSF semiannual travel reports

In closmg, I wish to thank you and your staff for all of your efforts on behalf of the ethics
program A bnef follow-up review is typically scheduled w1thm six months from the date of this
report However, as this report contams no formal recommendat10ns to improve the program, no
such follow-up will be necessary. A copy of the report is bemg forwarded to NSF's IG via transnuttal
letter Please contact David A Meyers at 202-482-9263 1f we can be of further assistance
Sincerely,

Deputy Director
Office of Agency Programs
Report number 04- 018
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July 26, 2004

Edgar M Swmdell

Des1gnated Agency Ethics Official
Department of Health and Human Services
~Humphrey Bwldmg
Elr'Independence A venue, SW
Washington. DC 20201

Dear Mr Swindell
The Office of Government Ethics (OGE) recently completed a review of the ethics program
at the National lnstttutes of Health (NilI), focusmg spec1f1cally on the Chmcal Center (CC), the
Nanonal Cancer Institute (NCI), the National Institute of Allergy and Infectious Diseases (NIAID),
and the Office of the Director (OD) Trus review was conducted pursuant to sectJon 402 of the
Ethics m Government Act of 1978, as amended Our obJecbve was to detennme the program's
comphance with applicable ethics laws and regulations, rather than mvesugate any pamcular case
of employee misconduct We also evaluated Nili's systems and procedures for ensunng that ethics
violations do not occur The review was conducted from January through May 2004
In addition, wtule our review was ongomg, outside consulting and the receipt of awards by
NIH employees was the subject of mqmry of both Houses of Congress. A blue nbbon panel
comm1ss1oned by the N1H Director issued a report with recommendaaons to address Congress'
concerns, and the Nill Director made proposals for improvement m the Nill ethics program m
testimony before Congress Accordmgly, this report addresses some of the matters discussed m the
Department of Health and Human Services (HHS) and N1H statements made to Congress Finally.
because outside actlv1t1es by NIH employees have been the subject of our reviews for more than
15 years, this report sumrnanzes the h1story of NIH pohetes and pracbces relatmg to outside
act.1v1t1es and our reviews of the issues that have been nnsed over that penod, as well as the fmdmgs
and recommendat1ons of our current review
Currently you are developing proposals to remedy the issues raised by the Congress and
smular issues 1d~nt1fied dunng our review These proposals are m draft and as such are not
discussed m th.is report

SCOPE OF REVIBW
Based on the results of our pre-review. which mcluded chscuss1ons with you and Nill ethics
off1c1als, we focused pnmanly on the overall structure and adnumstrallon of NIH's ethics program,
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the pubhc and confidenba1 fmanc1a1 dJsclosure systems, and the pohc1es and procedures for
approvmg the part1c1patJ.on m outside act1v1t1es and the acceptance of awards by NilI employees
HIGHLIGHTS
OurexammatJ.on revealed that the ethics program needs to be improved One maJor concern
we have is that the structure of the ethics program at NIH seems to allow for mmtmal mvolvement
and oversight on your part Program management duties are bifurcated between you and the Nil:I
Deputy Director This apparent disconnect between you and the employees who admm1ster the dayto-day operations of the program appears to have contnbuted to some of the problems 1dent1fied m
our review and m recent testimony before Congress Whlle we commend the steps that you and the
NIH Director have taken recently to improve the program, further action is needed
Dunng our exammatlon, we identified areas m need of improvement m the program elements
we reviewed In particular, requests for approval of outside acnvities often were untimely, and for
some outside acttviaes, no requests for approval were ever made We also have systemJc concerns
with regard to the approval of the acceptance of awards by NIH employees Also, while many
aspects of the financial dJsclosure systems were sound, we identified some deficiencies m the
consistent collectJ.on of confidential reports and the timely certlf1cat1on of pubhc reports
Finally, steps need to be taken to ensure that N1lI ethtcs officials are correctly applymg the
relevant provisions of the Standards of Ethical Conduct m outside acu vity and award determmatlons
PRIOR OGE REVIEWS
OGE has conducted four reviews of NJH' s ethics program smce 1987 Although we
exammed a number of different program elements dunng these reviews, the maJonty of our findJngs
focused on NJH's pohc1es and procedures relatmg to the outside activ1ues of 1ts employees
OGE conducted its f1rst review of NIH' s ethics program m 1987 The fmdJngs of this review
focused almost exclus1 vet y on NJH' s pohcies and procedures for approv1 ng outside actt v1 ties The
fmdmgs included our determmation that there had occas10nally been a "blumng" of the distinction
between what should be properly authonzed as off1c1al business and outside act1v1ues We reported
that this had led to possible violations of the NIB Manual Chapter 2300-735-4, "Outside Work and
Activ1t1es/' issued m 1985 (the Manual), the HHS standards of conduct regulation, 1 and 18 US C
§ 208(a) We also reported that the apparent blumng of this dJstmcuon was contrary to certam OGE
·"" .

1

Pnor to the Standards of Ethical Conduct, 5 CF R part 2635, becommg effective m 1993,
agencies issued standards of conduct regulations under the old executive branch model standards of
conduce at 5 C F R part 735 Much of part 735 and the agency regulations thereunder were
superceded by part 2635 Currently, 5 CF R § 2635 105 provides for the concurrence by, and JOmt
issuance with, OGE of supplemental agency regulations
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guidance on the acceptance of compensation for speeches, lectures, and articles related to an
employee's official Government duties 2
OGE conducted its second review at NIB m 1991 As with the 1987 review, the most
senous problems we 1dent1fied were with NIB's system for approving outside activities These
problems appeared to be due to both an HHS pohcy that was mcons1stent with OGE regulations and
an meffective NIB review process mvolvmg Deputy Ethics Counselors relying on poor gmdance m
the Manual We concluded that NIH's penmss1ve attitude toward outside activities and its fear that
further restnctmg outside activities might hmder recruitment and retention of scientific personnel
also played a major role m the problems and issues we identified We recommended that your
predecessor assist NTH m estabhshmg an NIB ethics office to be directed by an HHS ethics official
In our 1995 report, our fmdmgs agam focused largely on NlH's outside activity approval
system, particularly the Manual revised as of August 30, 1993 (the August 1993 Manual) Dunng
this review we identtf1ed several NlH restnctions and hmitat1ons that were broader m scope than
provided for by the Standards of Ethical Conduct and one restnction that was narrower m scope
Further explanation of the fmdmgs of our 1995 review 1s addressed below m the "OUTSIDE
ACTIVITIES" section
Our most recent review of NIB's ethics program took place m 2000 Our most significant
fmdmg agam dealt with outside activ1t1es At one of the mst1tutes mcluded m our review, we found
that the requisite approvals were not on file for all outside activities reported on employee financial
disclosure reports At the ttme of our review, the mst1tute's Deputy Ethics Counselor had only
recently taken over the day-to-day management of the mst1 tute' s ethics program and, therefore, could
not defimtively determme 1f all appropnate approvals had been granted
PROGRAM ADMJNISTRATION

As the HHS Designated Agency Ethics Official (DAEO), you are responsible for
coordmatmg and managmg the ethics program departmentwide The Deputy Associate General
Counsel for Ethics Advice and Fmanc1al Disclosure (a newly created pos1t1on) serves as the
Alternate DAEO
Each NlH mst1tute and center (IC). mcludmg OD, has a Deputy Ethics Counselor (DEC) m
charge of the IC's ethics program and one or more Ethics Coorchnators who assist m the program's
day-to-day adllllmstration All of NIB's 27 ICs have DECs who are deputy directors or executive
officers, except for a few cases where the IC director serves as the DEC - - · ·.
. -~..........;... ..,.. - ·
""

.,

2Much of this gmdance, contamed m OGE Informal Advisory Memorandum 85 x 18, was
later incorporated m 5 C F R § 2635 807

r •

,--~r

....... •"..• •

"

. r'
••

'

.

__ )

Mr Edgar M Swindell
Page4

The NIH Deputy Director recently was appointed DEC for NIB as a whole, as well as for
OD, a pos1uon long held by the previous Deputy Director The NIH DEC 1s assisted m the day-today adrrumstrat10n of the NIB and OD ethics program by a three-person N1H Ethics Office In
add1t10n, however, an attorney from yourofftce (thelfliS Office of General Counsel/Ethics D1v1s1on
(OGC/ED)) serves as the on-site NIB Ethics Counsel She 1s the only Nill ethics off1c1al that reports
to you She is responsible for, among other thmgs, rev1ewmg and certifying the fmanc1al disclosure
reports filed by DECs who are IC directors (non-director DEC reports are filed with the NIB Ethics
Office) and prov1dmg advice and counseling Under a recent orgamzatmnal redesign of OGCIED,
another attorney and a secretary have been assigned to serve with the NIH Ethics Counsel
Eventually, either the NIH Ethics Counsel or the new attorney will be named NIH Senior Ethics
Counsel
Ennes PROGRAM MANAGEMENT

.

Under 5 C FR §§ 2638 201 and 2638 203, the DAEO is required to coordinate and manage
the agency's ethics program You have delegated this authonty to the NlH DEC and the DECs
assigned to the ICs, and thus do not have direct involvement m the NIB program This program
structure appears to have prevented you from carrymg out your coordmat1on and management duties,
and may have resulted m some of the defic1enc1es 1dent1f1ed dunng this review and dunng
Congress10nal heanngs Ceding authonty to NIH officials to direct the Nill ethics program might
be a viable arrangement 1f NIH had a history of adequately addressing the types of problems
confronting NIB at this time Unfortunately, the opposite 1s true Both pnor OGE reviews and
recent testimony before Congress indicate that NIH has had a perm1ss1ve culture on matters relating
to outside compensation for more than a decade We beheve that strong leadership on your part 1s
essential to ensunng that the def1c1enc1es m this area do not contmue
Moreover, we beheve there 1s confusion at NIH as to who is responsible for the ethics
program Thts result stems, m part, from your havmg an OGC/ED satelhte ethics office at N1H as
well as a separate NIH ethics office Dunng our Exit Conference, we discussed the poss1bihty of
merging these two staffs mto one NIH ethics office, with possibly additional staff bemg added, to
ensure that the program 1s ca.med out effectively We suggested that this office should be headed
by a strong ethics profess10nal who would serve as the HHS Deputy DAEO for NIH and who would
report directly to you In order to ensure that the DAEO's office ts more engaged m the
management and reform of the N1H ethics program, we thought it appropnate to recommend that
the head of this central NIB ethics office be a member of your own staff, rather than an official
pnmartly answerable to NIH

- 4.-- .

IC ....,..

At the time of the Exit Conference, both you and the NlH DEC opposed this
recommendauon Among the arguments agamst this proposal, the NIB DEC beheves the
appomtment of an OGC/ED official to oversee the program would be an unnecessary step m
ensunng your direct mvolvement He acknowledged that for purposes of carrymg out his ethics
duties, which mclude the oversight of the NIH program as a whole, he 1s fully accountable to you
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He added that as the Deputy Director for NIH, he 1s better pos1t1oned to msbtute the needed changes
m the program and ensure their consistent 1mplementat10n He stated that many of the problems
identified m the Nill et:h.tcs program are the result of, m some part, the pemnsstve culture that has
existed at NIB and that as a semor-level NIB employee, he would be better able to reshape this
culture Finally, both you and the Nill DEC agreed that msbtutmg a new ethics program structure
at this pomt would be premature, as you have implemented, or are currently developmg, vanous new
pohctes and procedures to correct the def1c1enc1es identified dunng the recent Congressional
hearings and m the course of our review
In response to these arguments, we have decided to forego makmg a formal recommendat10n
I
for the reorgan1zabon of the NIH ethics program at this time However, we are recommend.mg that
certam steps be taken to ensure your direct coorchnallon and management of the program
First, you should meet penodJ.cally with NIB management so that you will be fully cognizant
of current and emergmg ethics issues at Nill and be able to react to them accordingly These
meetings should ensure that you are aware when pollc1es and procedures at NIB are not effective,
and enable you to make changes as needed Second, you should meet with NIH ethics off1c1als and
Nil:I management to detemnne what policies need to be developed to deal wt th the issue of outside
consulting by NIH employees and develop an NJH-spec1f1c section of the lil:IS supplemental
regulabon for subm1ss10n to our Office for concurrence and JOmt issuance (addressed below m the
"OUTSIDE ACTIVITIES" section) Fm ally, to formalize the responsi b1 ht1es of the IC DECs, their
position descnpt10ns should contam a descnpt1on of their ethics duties The Nlli DEC should rate
each DEC annually on the ethics pomon of his or her work
Whlle we are not formally recommending a reorganization of the program at this time, we
will penod1cally review the success of your changes m policies and procedures, begmmng with our
1mt1al six-month follow-up review Based on our assessment of the success of these changes, we
will decide whether a reorgamzauon 1s necessary
OUTSIDE ACTIVITIES
Under HHS' supplemental standards of conduct regulation, and as implemented m the
Manual revised as of February 17, 1998 (the current Manual), NIH employees are required to receive
wntten approval pnor to engaging in certam outside employment and activ1t1es Because of recent
senous concerns about NilI pohc1es on outside act1v1tles, this report contains the followmg detailed
summary of (1) our 1995 report on NJH's outside act1v1ty approval procedures, (2) the current HHS
supplemental standards of conduct regulation, (3) our current review of the outside act1v1ty
procedures, (4) the recent changes to these procedures, and (S) our observations on the current caseby~case review of requests for approval, and the need for supplemental rules
1995 OGE Report
In June 1995, we issued a report on NIH's ethics program which focused largely on NIB's
pohc1es and procedures for approving outside act1vit1es In this report, we explamed that HHS'
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preserved standards of conduct regulation required that employees obtarn administrative approval
pnor to engagmg m certam types of outside activities of a profess10nal or consultative nature 3
The report further explamed that NIB had documented its internal guidance on the pohcies
and procedures govern.mg outside acttvltles m the August 1993 Manual Dunng the 1995 review
we identified several restnctmns and lmutauons m the Manual that were broader m scope than
provided for by the Standards of Ethical Conduct, and one restnct1on that was narrower than the
Standards
At the time, Nill officials conceded that some of the guidance provided m the August 1993
Manual was broader m scope than the Standards of Ethical Conduct However, they added that the
Manual had been revised to address some of the concerns 1dent1f1ed dunng OGE's 1991 review of
NJH's ethics program
In the 1995 report, we recommended that if ND-I wished to continue these proh1b1t1ons and
hmttatlons, HHS should consider mcludmg them m the agency's proposed supplemental regulauon
In response to this recommendat1on, the then-NIH Director issued a directive to all IC directors and
senior staff m November 1995 rescmdmg the outside act1v1ty pohcies that were more restncuve than
the Standards of Ethical Conduct The August 1993 Manual was revised to reflect these changes m
pohcy, resulting m the current Manual 4 According to the memorandum, based on a d1scuss1on
among the IC directors, the more restnct1 ve pohctes were removed rather than proposed for mcl us1on
ma supplemental regulauon for OGE concurrence and JOtnt issuance Therefore, the subsequently1ssued HHS supplemental standards of conduct (detailed below) do not contam any of the
aforementioned broader restnct1ons and hnutauons

Current IIlIS Supplemental Standards
Of Conduct Regulation
On July 30, 1996, HHS, with OGE concurrence, issued a supplemental standards of conduct
regulauon at 5 C F R part 5501 As previously noted, this regulation does not con tam the narrower
or any of the broader restnctmns or hmitations that were m the August 1993 Manual However, this
regulation requires that employees obtam approval pnor to engaging m certam outside activities,
whether or not compensated

3

At the time of the 1995 review, HHS had submitted its proposed supplemental regulation,
mcludmg a pnor approval requirement, to OGE for concurrence, m accordance with 5 CF R
§ 2635 105 This supplemental regulation was to supercede the requirements contained m HHS'
preserved standards of conduct under the old execut1 ve branch model standards
4

0ur review of the current Manual revealed that al1 of the required rev1s1ons to the previous
version have m fact been made
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First, employees are reqmred to obtam pnor approval to engage m consultative or
professional services, mcludmg service as an expert witness 5
Second, employees are required to obtam pnor approval to engage m outside teaching,
spealong, wntmg, or ed1tmg that relates to the employee's off1c1al duties w1thm the meamng of
5 CF R § 2635 807(a)(2)(1)(B) through (E) or would be undertaken as a result of an invitation to
engage m the act1v1ty that was extended to the employee by a person who 1s a proh1b1ted source
w1thm the meaning of 5 CF R § 2635 203(d), as modified by section 5501 102
Third, employees are required to obtam approval pnor to providing advice, counsel, or
consultat10n to a non-Federal entity as an officer, director, or board member, or as a member of a
group, such as a plannmg commiss10n, advisory council, edltonal board, or scientific or technical
advisory board or panel However, pnor approval 1s not reqmred 1f the service 1s provided without
compensation (other than reimbursement of expenses to a poht1cal, rehgious, social, fraternal, or
recreational orgamzation) and the pos1t1on held does not require the prov1s1on of profess10nal
services w1thm the meaning of 5 CF R § 5501 106(b)(3)
Fourth, the standard for approval is that the outside acuv1ty is not expected to mvolve
conductproh1b1ted by law or regulation, mcludmg 5 CF R parts 2635 and 5501 In this connection,
section 2635 802 prohibits an employee from engaging m outside employment or any other outside
act1v1ty that confhcts with the employee's official duties 1f 1t (1) 1s proh1b1ted by law or by agency
supplemental regulatt on or (2) under sections 2635 402 and 2635 502, would reqmre the employee's
dlsquahf1cat1on from matters so central orcnttcal to the performance ofh1s or herofftc1al duties that
the employee's ab1hty to perform the duties of the pos1t1on would be matenally 1mpa1red
Much of the cnttc1sm leveled at NIB relates directly to its 1mplementat1on of these
provmons In particular, the Standards of Ethical Conduct also caution that an outside act1v1ty may
·be proh1b1ted under other provisions m the Standards See 5 CF R § 2635 802(b) Notably,
section 2635 80l(c) emphasizes that these "include the pnnctple that an employee shall endeavor
to av01d actions creatmg an appearance of v1olatmg any of the ethical standards m this part and the
proh1b1t1on agamst use of official position for an employee's pnvate gam or for the pnvate gam of
any person with whom he has employment or busmess relations or 1s otherwise aff1hated m a
nongovernmental capacity" As discussed m more detwl below, it 1s not clear to us what standards
NIH was applying m its outside activity approval process

5

Consultat1 ve services are defmed m the regulation as the prov1s10n of personal services by
an employee, mcludlng the rendenng of advice or consultatJon, which requires advanced knowledge
ma field of science or learnmg customanly acquired by a course of speciahzed mstructton and study
man mst1tut10n of higher education, a hospital, or other smular fac1hty Professional services are
defined as the prov1s1on of personal services by an employee, mcludmg the rendenng of advice or
consultatton, which involves the skill of a profession as defmed m 5 CF R § 2636 305(b)(l)
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Current Outside Act1v1ty Pnor
Approval Procedures

In the current Manual, NIB has documented procedures to implement the outside act1v1ty
pnor approval requirements contained m the HHS supplemental regulation In accordance with the
current Manual, requests for approval of outside acllv1ties are 1mt1ated by the employee completing
an HHS-520 form, Request for ApprovaJ of Outside Acllv1ty, and appropnate supplemental
attachments The IIBS-520 requires the reporting of basic mfonnat1on regarding the nature of the
outside activity, the name of the employer, the estimated time to be devoted to the activity, and any
relationship between the employee's official duttes and the proposed activity 6 To further facilitate
the review of proposed outside acuvtt1es, the supplemental attachments require an explanation of
how the proposed outside act1v1ty 1s different from the sc1ent1fic activ1ues performed as part of the
employee's off1c1al duties, specific consultmg and outside professional practice mfonnallon, and the
employee's position descnpt1on
As an additional oversight effort, the current Manual also reqmres employees to subnut an
annual update for each contmumg (versus one-time) actl v1ty that was performed dunng the previous
12 months 7
Current Review
To evaluate HHS' /NIH' s policies and procedures for ensunng outside act:J. VIttes are approved
m accordance with the HHS supplemental regulation and the current Manual, we examined a sample
of 155 outside act1v1ues reported on the public and confidential fmanc1al disclosure reports we
reviewed from filers at the 4 ICs Dunng our exammat1on, we assessed whether suff1c1ent
mformat1on was contained m the outside activity requests to allow the rev1ewmg and approving
officials to determme if any confhcts of mterest existed between the employee's offtctal duttes and
the proposed outside act1v1ty However, whtle we examined the act1v1t1es with an eye toward
ensunng that all reqmred mformatton was provided m the requests. we were generally not m a
pos1t1on to identify potential confhct-of-mterest situations because a lack of sc1ent1f1c expertise
prevented us from determmmg how the employees' offic1al duttes may have related to their outside
consultmg activities Fmally, we assessed the timeliness of the requests and approvals, i e , whether
the requests were submitted and approvals were granted pnor to the acttv1ty takmg place
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Based on your January 27, 2004 directive, employees are now also required to provide
compensat10n mfonnauon on the IDfS-520
7

Although the use of the HHS-521 (the form previously used to collect the annual update
mformat1on) is no longer required, the mformanon collected thereon is required, ~ e , whether the
outside acti v1 ty is stlll conllnumg and the number of hours the employee was engaged m the acu v1ty
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Our exammat.J.on revealed that a s1gmf1cant number of reported outside actJv1nes were not
approved m a timely manner and many appeared not to have been approved at al1 Of the
155 acnv1t1es we examined, 81 were approved pnor to the employee engaging m the activity
However, 39 were approved after the act1v1ty start date Moreover, we did not fmd any approvals
·
for 35 of the outside acuvitJes we exam.med
We exam.med 73 outside acbvitles at NCI Of these, 53 (73 percent) were approved pnor
to the acuv1ty tak.tng place, while 16 (22 percent) were approved after the start date Four (five
percent) of the outside acuv1bes sampled from this msutute did not have approvals on file
Of the 49 outside activities we exammed from OD employees, 19 (39 percent) were approved
pnor to the activity tak.tng place, and 11 (22 percent) were approved after the start date Nmeteen
(39 percent) of the activities did not have approvals on file
At CC, we found that 6 (40 percent) of thel5 outside activities we exammed were approved
pnor to the activity talong place, whtle 9 (60 percent) were approved late We chd not fmd any
approvals for an adchtmnal 11 activities which were hsted as outside actJV1t1es on the sample of
fmanc1al disclosure reports we exammed We were mformed by CC ethics off1c1als that all
11 ac11v1t1es were actually official duty activ1t1es and thus did not require approval as an outside
activity If these were m fact official duty activitJes, they should not have been reported on the
fmanc1al disclosure reports
Of the 18 outside act1vittes we examined at NIAID, 3 (17 percent) were approved pnor to
the actIVIty tak.tng place, 3 (17 percent) were approved after the activity start date More notably,
12 (66 percent) of the outside act1v1t1es reported at NIAID had no approvals on file
In regard to the annual update on the HHS-521, or by other method, of contmumg actI v1ties,
none of the four mst1tutes appear to be collectmg this mformation on a consistent basts. In many
cases. the required annual supplemental mformatton was collected only once, sporadically over
several years, or sometimes not at all Whtie the reportmg of this mfonnahon 1s still reqmred by the
current Manual, the NIB OD Ethics Officer stated that 1t was her understanding that the annual
updates were no longer required unless there was a substantive change m the actJvity, thus essentially
rendenng 1t a new activity requmng a completely new approval We recommend that this issue be
clanfied and either (1) improve the procedures for collectmg the required annual mformatmn
regardmg conttnumg outside acllv1tJes or (2) ehmmate the requirement from the Manual

· . -, : ; ~: ···; ~· : :Wlule obv1~usly we are concerned about the lack of timely and consistent initial approval
• · and subsequent annual reporting, NIH has taken the 1mt1ative to improve this s1tuat1on The NIH
Director has mandated that all employees engaged m ongoing outside achv1t1es requmng approval
under the HHS supplemental regulation obtam re-approval if they mtend to conunue engaging m the
activity
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Dunng ourexanunation, we partJ.cularlytned to identify the number of outside act1v1ties that
involved employees consultmg for, or servmg on the advisory boards of, b1otech or pharmaceut:J.cal
companies. Of the publlc filers from the four ICs, six did consulting work for a b10tech or
I
pharmaceutical company and two were board members A total of 17 confident:J.al fllers were
involved m consult:J.ng work for these types of companies and 3 seived on boards The maJonty of
the conf1dent1al fders (10) who were or who connnue to be mvolved m consulting work with a
b1otech or pharmaceutical company were from NCI
Notw1thstandmg the nmelmess issue, the requests we exam.med for which approvals were
on file appeared to generally contam the mformat1on required by the HHS supplemental regulation
and the current Manual Nevertheless, we beheve our overall fmdmgs provide evidence of the
d1fftculties inherent m a case-by-case approval method and lend add1t1onal weight to our
recommendation to implement specific supplemental restnctlons on certam outside acttvit1es, as
discussed below And whlle we cannot say that any particular request that we exammed was
approved m v10lat1on of the Standards of Ethical Conduct, other consulting arrangements exam.med
by the House Energy and Commerce Oversight and Invest1ganons Subcomrmttee seem to
demonstrate that NIH officials may not have applied all relevant prov1s1ons of the Standards when
reviewing requests for approval As mentioned above, outside activitJ.es that technically are not
prohibited under 5 C FR § 2635 802 may st1l1 be prohibited under other provisions of the Standards
of Ethical Conduct, such as the appearance of the use of pubhe office for pn vate gam It 1s not clear
to us how NIB officials analyzed the requests they received, and whether they apphed all relevant
provisions of the Standards
Recent Changes To Approval Procedures
Dunng the course of our review, NIH amended its procedures for approving outside
employment and act1vit1es by NIB employees These changes were implemented pnmardy through
the formation of the NIB Ethics Advisory Corruruttee (NEAC)
NEAC 1s co-chmred by the N1H DEC and the Deputy Director for Intramural Research, and
consists of 10 other rotatmg members appointed by the co-chmrs and 2 ex officio members (the NIH
OD Ethics Officer and a representative of the OGC/ED) The 10 rotatmg members consist of IC
dJrectors and deputy directors, scientific dJrectors, chmcal directors, certain extramural dJrectors,
OD semor staff, and others Under the new approval procedures, NEAC reviews
(1)

(2)

Without regard to compensation or dollar amounts, all outside
· activ1tr,!l!ld cash ~ward requests from IC directors and deputy
directors, scientific directors, chrucal directors, certmn extramural
directors, and OD semor staff, and,
All requests from other NIH staff to accept or part1c1pate m
•

"lecture awardsu where compensation equals or
exceeds $2,500,

)

)
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•

outside act1v1t1es with
phannaceuucal compames,

biotechnology

or

•

outside activities where total anticipated
compensatlon exceeds $10,000 or is expressed as a
future income stream, and

•

act:Jvilles for which compensation proposed 1s stock,
stock options, or other eqmty position

All requests from OD semor staff and IC directors go through the appropnate IC DEC, then
to NEAC for recommended approval/disapproval, and fmally, if recommended for approval, to the
NIH DEC for fmal approval
All requests from deputy directors, sc1ent1f1c directors, chmcal directors, and certain
extramural directors go to the appropnate IC DEC for recommended approvaVd1sapproval, then to
the appropnate IC director for supel"Vlsory review and recommendation, back to the appropnate IC
DEC for review and routmg, then to NEAC for review and recommendat1on, and finally to the NIB
DEC for fmal approval
Covered requests from other NIH staff are submitted to their 1mt1al supetvisor for review and
recommendat1on, forwarded to the appropnate IC DEC for review, submitted to NEAC for review
and recommendat1on, and then submitted to the NIH DEC for fmal approval
While we recogmze the formallon of NEAC as a positive step m enhancmg NIH's outside
activity approval process, we recommend that after review and recommendat10n by NEAC, the NIH
Semor Ethics Counsel make the final approval decision This would address some of the concerns
expressed above under "ETiflCS PROGRAM MANAGEMENT " In addition, as discussed m more
detail below, NEAC must apply appropnate standards and cntena to each request it receives Your
office should develop a set of guidelines to help NEAC determ.me when an activity is penrussible
under the Standards of Ethical Conduct
Supplemental Rules For Outside Act1v1tles

...
¥

OGE strongly recommends that HHS and NIH develop and propose new supplemental
standards of conduct spec1f1cally to address the kmds of consultmg acttvit1es that have raised
concerjls and that pose.the unfOnunate potential for widespread pubhc questiomng of the mtegnty
of NIH employees . After HHS and NIH decided m 1995 to forego any supplemental restnct1ons
specific to the outside acuv1t1es of NIH employees, presumably, tt was anticipated that case-by-case
apphcat1on of the Standards of Ethical Conduct m 5 CF R pan 2635 would be adequate to prevent
any actual or apparent ethical problems Subsequent expenence has shown, however, that the caseby-case approach has not been adequate to protect the reputatlon of the agency and its employees
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Apart from questions about what cntena NIH has used to evaluate outside acuv1t1es for compliance
with the Standards of Ethical Conduct. our review also mchcates that NilI's case-by-case regime has
suffered from systemic problems of untimely and even nonexistent approvals Although we do have
some suggestions below for ways m which Nill can improve Its case-by-case review of proposed
consulting acuvities, we beheve that recent history suggests 1t would be nsky for NIH to place too
much rehance on such reviews m heu of spec1f1c supplementa1 restncttons on the types of consulting
act1v1tJ.es that have occas10ned the most public concern
This report does not contain a specific prescnptton for the partlculars of a supplemental
regulation, but rather a set of more general cons1derat10ns that OGE believes are important for HHS
and NIH to talce mto account m fasluonmg any supplemental restnctJ.ons A program review report
1s not the appropnate vehicle for the specifics of a proposed supplemental regulation so much
depends on the actual language of any proposed prov1s1on, and OGE must work closely with you to
ensure that the language agreed to 1s adequate and not hkely to yield unintended consequences
However, the following observations should be taken mto account m drafting a proposed
supplemental regulation 8
1 Some of the prehmmary proposals that have been aired publicly, mcJudmg the proposals
of the Blue Ribbon Panel and the tentatt ve proposals announced m the NIH Director's Congressional
testimony of June 22, place fewer restnct10ns on mtramural researchers than on employees mvolved
m NIH's extramural programs Other than certam "seruor level" employees (see more below),
mtramural researchers generally would not be subject to the same across-the-board restnctlons as
extramural off1c1als with respect to consultmg acttv1t1es with pharmaceut1cal and b1otechnology
compames As we understand it, the rationale for perm.ittmg more latitude on the part of mtramura]
researchers 1s to keep NIB' s mtramural program attract.I.veto researchers who rrught otherwise work
m settmgs, such as academia, where they are generally free to pursue their mtellectual interests
through coJlaborations with mdustry In addition, IIBS and Nill beheve that the compensated
exchange of sc1ent1f1c mformat1on with industry is an important mcenttve that w1Jl promote cuttmgedge research
OGE certmnly recogmzes that the development of any set of restnct1ons on the outside
acttv1t1es of Nlll employees involves balancing and accommodating competmg concerns, mcludmg
concerns about recruitment and retent10n and the creation of a work environment that adequately
penmts sc1ent1sts to pursue their research mterests Nevertheless, we beheve that NIH should
senously consider whether the disunct1ons between extramural and mtramural officials are suff1c1ent
to JUSUfy a more lement approach with respect to the outside act1v1t.1es of the latter
.·_.
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AdditJonally, we would draw your attention to the enclosed letter to Representative
Dmgell--espec1ally paragraphs 2, 5, 9, 10 and 14-which h1ghhghts certam questions that HHS and
NIH may want to consider m connection with possible supplemental rule proposals Letter to
Manlyn L Glynn, Actmg Director, OGE, to Representative John D Dmgell, Rankmg Member,
Comm.Jttee on Energy and Commerce, June 17, 2004
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Many of the very consultmg acuvn1es that have become the subject of pubhc controversy
have mvolved intramural researchers In fact, from OGE's perspecnve, probably the most
compelhng argument that can be made for any absolute proh1b1tton on consultmg with drug
companies is that some NIH officials actually are mvolved m makmg chmcal dec1s1ons affecting the
health and safety of patients and other mtramural research subjects, and those subjects need to be
confident that decis10ns about their care are free from any potential mfluence from extraneous
busmess connecnons Even those intramural off1c1als who do not perform research on human
subjects sttlJ may be m a pos1tton to study the products of particular drug compames, and 1t 1s
possible that such research could affect, or create the appearance of affect.mg, the interests of those
companies or their competitors Overall, It appears to us that intramural researchers are more hkely
to have off1c1al duties that directly involve drug compan1es..:for example, cooperau ve research and
development agreements or other arrangements to use a particular company's products--than do
extramural officials It seems somewhat countenntuit1ve to place the more restnct1ve hm.tts on
extramural officials, who generally are not as directly mvolved with drug companies and whose
duues more typically involve fundmg arrangements with umversmes This as not to say that
potential confhcts of interest cannot arise among extramural off1c1als--after all, much extramural
research mvolves the products of drug compames--but only to suggest that llliS and NIH consider
whether the potential for conflicts among mtramural researchers may be at least as great, 1f not
greater
2 Some of the proposals that have been discussed publicly place more restnct1ve hm1ts on
the consultmg act1VItJ.es of "semor" employees OGE, of course, agrees that concerns about the
appearance of usmg pubhc office for pnvate gam are more hkely to arise m the case of higher level
employees Much will depend, however, on how HHS and NJlI define "semor level " We
recommend that the class of semor level off1c1als not be drawn too narrowly It would be
unfortunate 1f a cornerstone of any new supplemental rule 1s a set of restncttons that does not even
cover many of the N1H pos1t1ons whose occupants have been the subject of recent controversy 9
3 We also note that a number of proposals that have been discussed publicly mvolve
expanded pubhc ava1labihty of certam kmds of mfonnatton about the act1v1ties and financial
mterests of NJH employees Some of the questions that might be raised by such proposals were
already addressed m my Apnl 19, 2004 letter to the Co-Chairs of the Blue Ribbon Panel (enclosed)
Without reiterating all the pomts made m that letter1 we do want to emphasize again our view that
expanded disclosure 1s not a substitute for appropnate substantive standards of ethical conduct
Activ1ues creatmg the appearance that an employee ts usmg pubhc office for pnvate gam are not
cleansed of all tamt simply because they are open and notonous
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this connecnon, we observe that your most recent "equal class1f1cat1on" request
concemmg pubhc filers at Nil:I 1denufies over 500 pos1t10ns (m addrnon to those NIH pos1t10ns
already covered by fmanc1al disclosure reqmrements) mvolvmg "particularly high levels of
respons1b1hty" Letter of HHS DAEO to OGE Actmg Director, May 7, 2004
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4 We have smular concerns about proposals involving hnuts on the amount of tnne
l\1IH employees may spend and the amount of mcome they may receive m connection with outside
act1v1ties Whatever the ments of such proposed restnct10ns, we do not beheve that time and
compensat10n ceilings alone, or in combinat10n with inadequate substantive restnct1ons, are an
appropnate solution Indeed, we are concerned that such proposals, if not accompanied by other
adequate and effective restnctions, could g1 ve the appearance that some level of misuse of office is
tolerable
5 Finally, to whatever extent that NIH contmues to rely on a case-by-case review of certam
types of consultmg actJvihes--1 e, those act1vities that would not be covered by any new
supplemental proh1binon but would be assessed m hght of the Standards of Etlucal Conduct--OGE
recommends that N1H develop spec1f1c cntena for reviewers to apply in dec1dmg whether to approve
a consultmg act1 vity These cntena would not themselves be part of a supplemental regulation, but
should be part of an internal guidance document, such as an NIH outside act1v1ttes manual The
purpose would be two-fold (1) to regulanze the dec1s1on-makmg of a large and diverse number of
approvmg officials, and (2) to translate the genenc standards found m the OGE rules, such as the
proscnpt1on against usmg pubhc office for pnvate gam, into practical operating gmdance tmlored
to the spec1f1c circumstances of NIH as a biomedical science agency OGE has already an1culated
a number of general factors that agencies should use m determmmg whether a consultmg act1v1ty
would create the appearance that any employee is usmg tns pubhc office for pn vate gam See
DAEOgram D0-04-011, May 27, 2004, and attachment NIH now will need to operauonahze this
guidance Among other thmgs, NIB should 1dent1fy common situations, such as spec1f1c types of
omc1al duties and consultmg act1vtt1es, and md1cate what circumstances are most hkely to rmse
concerns OGE 1s mmdfu1 that the sc1enufJc enterpnse is complex and that 1t 1s not always easy to
mark the Imes between an employee's official sc1ent1f1c work and his outside research, but this is
an the more reason that the agency itself should provide its reviewers with guidance that is as
exphc1t as possible
ACCEPTANCE OF AWARDS
In additton to evaluatmg NIH's procedures for ensunng that outside activities are approved
m accordance wtth the HHS supplemental regulauon, we also evaluated NIH's procedures for
app1ovmg the acceptance by employees of bona fide awards given for mentonous pubhc service or
achievement m accordance with 5 C FR § 2635 204(d){l) In domg so, we paid parhcular attentton
to awards reqmnng the prov1s1on of a lecture or presentation to determme whether they were bona
fide awards or, mstead, compensation for teaching and spealang governed by the outside act1v1ttes
restnchons at" section
2635 807 •- .-7;-. '*"'• •!"-..,• ~·.- •• - r ~.-:.-:
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5 CF R § 2635 204(d)(l) states that an employee may accept a bona fide award (other than
cash or an mvestment interest) wt th an aggregate market value of $200 or less from a person who
does not have mterests that may be substantially affected by the performance or nonperformance of
the employee's official dutJes or from an assoc1at1on or other orgamzation the maJonty of whose
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members do not have such mterests Otherwise, bona fJde awards havmg an aggregate market value
m excess of $200 and awards of cash or an investment mterest may be accepted only upon a wntten
determmatlon by an eth1cs off1c1al that the award 1s made as part of an estabhshed program of
recogmt1on under which (1) awards have been made on a regular basis, and (2) selection of award
recip1ents 1s made pursuant to wntten standards The current Manual states that awards are not to
be treated as outside act1 vines, awards may.be accepted either on official duty time or personal tune,
and employees must apply for appioval to accept awards from their DEC, regardless of value or type,
on the HHS form, Approval of an Award from an Outside Organization
Current Review Of Awards
To evaluate NIH's procedures for ensunng that awards are approved m accordance with
5 CF R § 2635 204(d)(l), weexammed50awardsaccepted by employees from the41Cs from 2003
through the time of our review OGE's review of this subject was prompted, m part, by concerns
expressed by the House Energy and Commerce Oversight and lnvesttgatJons Subcommittee These
concerns involved essenaally two questions (1) was the awards rule bemg used to approve payments
that were real1y speaker's fees, and (2) were certain awards bemg received from 1mpenmss1ble
sources? OGE's own examination of1'1IH awards dunng the review penod confmned that some of
the approved awards do, m fact, raise these same questions The mformatlon about spec1f1c awards
was not sufficient for OGE to detemune whether any payments actually were accepted m v10lat1on
of the rules, and, many event, OGE's central purpose ts to evaluate and make recommendations
concerning NIH systems, rather than individual conduct However, as discussed below, Nill needs
to revise its system for reviewmg awards, consistent with gmdance recently issued by OGE m
response to questions raised by the Subcommittee about the cntena used by NIH and filIS to review
proposed awards
First, certain awards were descnbed as "lectureships" or had similar destgnauons As you
know, OGE recently issued guidance, ongmally as part of Congressional testimony concemmg the
acceptance of awards by NIH employees, m which we emphasized the importance of disunguishmg
between true awards for mentonous pubhc service or achievement, and mere speaker's fees,
particularly m the context of "lectureships" and "lecture awards" See DAEOgram D0-04-011,
May 27, 2004, and attachment It 1s not apparent, from the information available to us, whether the
"lecture awards" approved by NIB would have been consistent with the OGE guidance, but there
ts no mdicat1on that these awards were given the kmd of scrutmy that would be required under the
OGE guidance
Second, the available m~ormation ~~s~ g~esti~n~ a~pu~ 'YJ1~ther some of the awards may
have been offered by 1mpenmss1ble sources, i e, persons with interests that may be substanhally
affected by the dunes of the employee Some of the awards were offered by um vers1t1es, which may
have been grantees of the employee's office, and other awards were offered by nonprofit
orgamzattons whose mission would appear to overlap wtth the subject area of the employee's
pos1t1on In either case, 1t 1s not clear from the documentation how NIH reviewed the proposed
awards to detennme whether there was any foreseeable connection between the employee's duties
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and the interests of the offeror Our recent gm dance on awards provides several factors for agencies
to consider m determmmg whether a particular award is offered by an 1mpenruss1ble source See
1d Based on the available mfonnat1on, 1t is not clear whether the approval of these awards would
have been consistent wtth the OGE guidance

In hght of the foregomg, NIH should develop mtemal procedures and cntena for reviewers
m connect10n with future award requests so that the recent OGE gmdance will be implemented
consistently across all the ICs The NIH guidance should be reviewed by you to ensure that 1t is both
adequate and consistent with the Department-wide approach to this sub1ect
We are aware that the NIH Director, m his June 22 testimony before the Subcommittee,
proposed to develop procedures for "pre-screening" awards programs, mcludmg mvolvement by a
committee of "non-government ind1v1duals " Although OGE has not received suff1c1ent details to
assess the men ts of this proposal, there w1IJ be 111rutat1ons to any pre-screemng system While it may
be possible to develop a standing hst of awards programs that have been Judged to meet the twopronged regulatory test of "an estabhshed program of recogmtJon," such detennmattons must be
made by an "agency ethics off1c1al," under section 2635 204(d)(l) As we have stated m another
context, providing final interpretations and detenmnat1ons under the Standards of Ethical Conduct
is an "mherently governmental act1v1ty" and may not be delegated to non-employees DAEOgram
D0-03-011, June 30, 2003 (Note also that individuals serving on advisory committees to make
recommendat10ns about such matters maybe deemed "special Government employees," dependmg
on the circumstances) Moreover, Jt wtll almost always be the case that the detennmatJon of whether
a particular award is from a permissible source will depend on the circumstances of the md1 v1dual
case, mcluchng the duttes of the particular indt vidual and the nature of any matters the source may
have before the agency

FINANCIAL DISCLOSURE
Whtie many aspects of the fmanc1al disclosure systems we reviewed were sound, we
identified some defic1enc1es m the consistent collect10n of conf1dent1al reports and the timely
cert1f1cat10n of public reports To evaluate the financial disclosure systems at the four ICs included
m our review, we examined all of the available pubhc reports and a sample of the confidenttal
reports filed at the ICs m 2003 As a part of our typical review of these reports, we exammed the
outside activ1ues disclosed on the reports to ensure that, 1f reqmred, pnor approval for these act1v1t1es
was granted Our fmdmgs with regard to the outside activities we exa.iruned are descnbed above m
the "OUTSIDE ACTIVITIES" section
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To evaluate CC's pubhc financial disclosure system, we exam.med all four pubhc reports
required to be filed m 2003 Three of these reports were filed ma timely manner The one late
report was filed m January 2004 The filer of this report had been serving ma pubhc fihng position
man actmg capacity m 2002 and 2003 She assumed the pos1t1on on a full-time basts m 2004 at
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which ume she filed the pubhc report we exammed Dunng the ftler,s actmg status m 2002 and
2003, the CC DEC llllstakenly beheved the filer was not required to file a pubhc report We
mfonned the CC DEC that because the filer had served m an acting capacity for more than 60 days
m calendar years 2002 and 2003, she was m fact subject to the pubhc f1lmg requrrement dunng that
penod. The CC DEC subsequently collected pubhc reports from the filer covenng the penods
dunng which the filer was m an acting status and waived the $200 late ftlmg fees for those reports,
as the ftler was not ttmely notified of the f1hng reqwrements
While all four reports were irutially reviewed m a timely manner, three of them were not
cert1f1ed m a timely manner (approximately six to eight months after the m1tial review date) The
CC Ethics Coordinator stated that she had not provided the reports to the DEC for cerUf1cat1on m
a timely manner She explained that the reports had gotten "lost m the shuffle ,. She added that, m
the future, she wllJ provide the reports to the DEC unmedlately followmg the completion of her
mibal review
We also exam.med a sample of 43 of the 188 confidenual reports reqwred to be filed m 2003
All of the reports were filed ma timely manner In addition, all of the OGE Forms 450 were
reviewed and certified m a timely manner For those reports we examined which were OGE
Optional Forms 450-A, and thus did not require cemf1catton, we also examined the filers, most
recently flied OGE Forms 450 The only deflc1ency we identified on those reports was that the DEC
had not cert1f1ed two of them (although both had been mit1allyrev1ewed by the Ethics Coordmator)
The DEC has smce cemfied both of these reports
NIAID
At NIAID, we exammed the two public reports required to be filed m 2003 Both of the
reports were filed, reviewed, and certJfted m a l:lmely manner
To evaluate NIAID's confidential system, we exammed a sample of 99 of the 560 reports
required to be filed m 2003 As far as we could determme, only five of these reports were flied
late 10 In addition, all but one of the OGE Forms 450 were reviewed and cert1f1ed m a timely
manner As with the CC, for those reports we exammed which were OGE Optional Forms 450-A,
we also exammed the filers' mostrecentlyf1led OGE Forms 450 Virtually all of these reports were
filed, reviewed, and certified ma timely manner
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At NCI, we examined all 13 pubhc reports required to be filed m' 2003 - All of the reports
were flied, reviewed, and cert1f1ed ma timely manner

1

°We could not determine the f1lmg t1melmess of an add1t1onal five new entrant reports as
they did not contam the dates the filers were appomted to the filmg pos1ttons
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We also exammed a sample of 51 of the 1,463 confidential reports required to be flled m
2003 Thirty of the reports we exammed were OGE Forms 450 Twenty-seven of these reports were
filed m a timely manner and 27 were reviewed and certified m a umely manner 11
The remmnmg 21 reports we examined were OGE Opt10nal Forms 450-A All of these
reports were filed ma timely manner and the filers' most recently filed OGE Fonns 450 were
generally filed m a timely manner However, several of these OGE Forms 450 appeared to be
reviewed and certified quite late over a year from the date of fihng for some reports

To evaluate the pubhc system for the highest-level NIB employees, we exammed 47 of the
53 reports reqmred to be ftled by NIH directors and OD semor staff members m 2003 12 All but five
of these reports were m1t1ally flled with the NilI Eth.Jes Office. The remmmng five reports, filed by
directors who are also DECs, were filed with the NIH Ethics Counsel
All 47 of the reports were filed m a timely manner AddttJonally, an of the reports were
mttJally reviewed m a umely manner However, 11 of the reports flied with the NIH Ethics Office
were not certified untll from 4 to 7 months after bemg filed
We also exammed a sample of 78 of the 450 OD confidential reports required to be filed with
the NIH Ethics Office m 2003 (no confidential reports are ft led wt th the NIH Ethics Counsel) These
consisted of 36 OGE Forms 450 and 42 OGE Opt10nal Forms 450-A
Thnty-ftve of the reports we examined (consistmg of both OGE Forms 450 and OGE
Optional Forms 450-A) were filed between March and June 2003 According to an NIH Ethics
Office official, there was a lapse m collectmg confidential reports dunngthe 2002 annual filmgcycle
because of msufftc1ent staffing m the NlH Ethics Office To remedy this s1tuatton, the NIH Ethics
Office reqmred dual f1hng m 2003 one fihng m early to :nud-2003 to make up for the fmlure to
collect reports m October 2002 and a second m October 2003 to meet the 2003 annual filmg
requirement

not determine the f1hng ttmehness of.one n~w ~~trant-~~o;·t,~~i~s;-th~ n1~; ~;d :s.;··
not provide the date he was appomred to the filmg position We also could not detennme the review
and certification tJmelmess of another report because NCI had not provided the date on which tt
rece1 ved the report
11 We could

1

2The six remmnmg reports (all tennmatJons or new entrants) were stlll undergomg review
by NlH ethics officials at the time of our examination
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Thirty-four of the remammg 43 reports (cons1stmg of both OGE Forms 450 and OGE
Optional Forms 450-A) appeared to be filed m a timely manner We could not detennme the fihng
timehness of the outstandmg mne reports because the NIH Ethics Office had not provided the dates
on which 1t received the reports
Only 4 of the 36 OGE Forms 450 we examined appeared to be reviewed and certJfied late
However, due to the aforement10ned failure to note dates of receipt for nme reports, we could not
detenrune the review and cemf1cauon tlmehness fo1 these reports
RECOM?v!ENDA TIONS
To improve the overall effectiveness of NIH's ethics program, we recommend you
l

Take certam steps to ensure that you directly coordinate and manage the
program Fust, you should meet penod1cally with Nill management so that
you will be fully cogmzant of current and emerging ethics issues at NIB and
be able to react to them accordingly These meetings should ensure that you
are aware when pohc1es and procedures atNilI we not effective, and enable
you to make changes as needed Second, you should meet with NIH ethics
officials and NIH management to determme what pohcies need to be
developed to de.al with the issue of outside consultmg by NIB employees and .
develop an NIH-specific section of the HHS supplemental regulauon for
subm1ss1on to our Office for concurrence and JOmt issuance Finally, to
formahze the respons1b1ht1es of the IC DECs, the1r position descnptions
should contain a descnption of their ethics duties The NJHDEC should rate
each DEC annually on the ethics portion of his or her work

2

Ensure that NIH contmues efforts to re-exam.me ongoing outside act1v1t1es

3

Ensure that outside activn1es are approved m accordance with the
requirements of the NIH Manual and the IIlIS supplemental standards of
conduct regulation, mcludmg the activities that we identified for which no
requests were submitted

4

Ensure that the reqmrement to collect annual updated mfonnatJon on ongomg
outside activities ts c1anf1ed, and then either (1) improve the procedures for
collecting the required annual mformat:J.on or (2) ehmmate th~ requ1rem~nf ~·.-:;..••\~ .·•
from the current Manual
- -

5

Ensure that after review and recommendation by NEAC, the NIH Semor
Ethics Counsel has fmal approval/d1sapproval over outside act1v1ty requests
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6

Develop and propose new supplemental standards of conduct specifically to
address the kmd.s of consulting acbv1t1es that have raised recent concerns

7

Help NIB develop guidelines to use in determining whether an md.Iv1dual
outside act1v1ty request should be approved The gu1delmes should make
clear that NIB must apply all relevant prov1s1ons of the Standards of Ethical
Conduct to each request it 1s cons1denng

8

Develop mtemal procedures and cntena for NJH award reviewers m
connection with future award requests so that the recent OGE guidance will
be implemented consistently across all the !Cs

9

Ensure that CC and OD pubhc financial disclosure reports are certJ.fied m a
timely manner

10

Ensure that OD annual conf1dent1al reports are collected ma timely manner

In closmg, I would hke to thank you for your efforts on behalf of the ethics program Please
advise me withm 60 days of the spec1f1c actions your agency has taken or plans to take on our
recommendations A foHow-up review will be scheduled w1thm six months from the date of this
report In view of the correcuve action authonty vested with the Director of OGE under
subsection 402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R part 2638, 1t is
important that you take umely actions to implement our recommendat1ons A copy of this letter is
bemg forwarded to the NIH Director and the HHS Inspector General via transnuttal letter Please
contact me at 202-482-9292, if we may be of further assistance
Sincerely,

frl~ I.Jr~
Manlyn L Glynn
Actmg Director
Enclosures
Report Number 04- 013
.. 7.:.: ....-:.;.
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Javier E Marques
Designated Agency Ethics Official
Advisory Council on Hlstonc Preservanon

tmll3
1100 Pennsylvania Avenue. NW
Washington. DC 20004

Dear Mr Marques
The Office of Government Etlucs (OGE) recently completed us review of the ethics program
at the Advtsory Council on Hlstonc Preservauon (ACHP) This review was conducted pursuant to
section 402 of the Eth1cs m Government Act·of 1978. as amended (the Ethics Act) Our objective
was to detenrune the ethics program's compliance with applicable statutes and regulanons We also
evaluated ACHP's systems and procedures for ensunng that ethics violations do not occur. This
review was conducted tn March and Apnl 2004

HIOHLIOHfS
ACHP's ethics program has improved smce OGE•s 1ast rev1ew of the program m 1997, but
some areas are once again clefic1ent. Our 1997 review found that ACHP's ethics program had not
been routmely adm.tmstered for years, mcludmg the failure to collect annual conf1denual financial
chsclosure reports and conduct annual ethics trammg Although the failures are not as widespread
tlus tJme, you continue to have problems m these two areas We are particularly disappointed to see
that virtually no annual etlucs training has taken place smce that recommendanon m the previous
report was closed m 1998 A lack of comnutment to the ethics program is also apparent m your
failure for many years to resolve the contention of one member of ACHP's governing body (the
Councd) that he 1s not a special Government employee (SGE) and not subject to financial chsclosure
requirements In addition, you have been routinely late m notifying SOE Council members of the
reqmrement to file and you currently have no way of detenrunmg 1f the designees of certam Council
members have conflicts of mterest Furthermore, ACHP has no Alternate Designated Agency Etlucs
Official (Alternate DAEO) who can serve as your back-up Nevertheless. we were encouraged by
your efforts to address these dencienc1es
In order to strengthen your program, we recommend that you (1) ensure that an Alternate
DAEO 1s appomted m accordance with 5 C F R § 2638 202(b), (2) m a timely manner, nonfy
conftdent1al filers. mcluchng Counctl members, of their requirement to file fmanc1al disclosure
reports and collect these reports, (3) cease requmng fmanc1al disclosure reports from the two non-
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Federal ex offic10 members of the Council, and (4) collect and review fmanc1al disclosure reports
from Federal agency head des1gnees serving on the CouncII
PROGRAM STRUCTURE
ACHP 1s headed by 20 statutonly designated members, who meet four times a year to address
pohcy issues, direct program 1mnat1ves, and make recommendations to Government officials
regardmg h1stonc preservation Supporting this Council are approximately 35 full-time employees,
most of whom are located at headquarters m Washington, DC A few employees are also located
at an ACHP offtce near Denver, Colorado and at the Aberdeen Provmg Ground m Maryland
As ACHP's Associate General Counsel, you serve as the DAEO, devoting about 15 percent
of your time to adm1mstermg the ethics program Although at one time ACHP had one part-lime
and two full-time attorneys, you are now the sole legal counsel at ACHP 1 While legal resources
have declined, the workload of the agency has mcreased due to new 1mtiat1ves, consequently, you
are unable to devote sufftc1ent ttme to the ethics program You hope that tlus problem will be
nut1gated by the increased duties of a Wnter-Ed1tor/Web Manager at ACHP who serves as your
Deputy Ethics Official
Now that she has attended some OGE trammg courses on fmanc1al
disclosure you plan to tum over to her the admimstrative aspects of ACHP's fmanc1al disclosure
program She may also assist you with trammg
You have not had an Alternate DAEO smce you became the DAEO,, but you mtend to have
your Deputy Ethics Official designated as such once she has received more trammg We recommend
that you do this with all possible haste, smce each agency 1s required by 5 C.F R § 2638 202(b) to
appomt an Alternate DAEO, who 1s responsible for runmng the ethics program m the event of the
DAEO's absence
SPECIAL GOVERNMENT EMPLOYEES
You considered Council members, aside from the seven who are the heads of Federal
agencies·. as ACHP's only SGEs 2 Three of the Federal agency heads and two non-Federal CouncII
members are ex off1c10 members spec1f1ed m ACHP's statute, while the rest are appointed by the
President Each Federal agency head, as well as the two non-Federal ex off1c10 members, may
designate another officer of the department, agency, or orgamzauon to serve on the Council m his
or her stead

1

2

Due to budgetary constramts. ACHP has no General Counsel

These seven "heads of Federal agencies" cunently consist of the Secretanes of lntenor,
Agnculture, Defense, and Transportation, the Adlll.lrustrators of the Environmental Protection
Agency and General Services Ad1n1mstrat1on, and the Architect of the Capitol Hereafter, for ease
of reference, they will be referred to as Federal agency heads
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Financial Disclosure System for
Council Members Needs Improvement
ACHP's ethics program is not meeting OGE requirements with regard to the collectJ.on of
financial disclosure reports from Council members ACHP's fmanc1al disclosure procedures, which
you JUSt updated and expanded, require you to annually notify SGEs by September 15 of the1r
requirement to file an OGE Fonn 450 In addition, as we recommended dunng the last review, you
obtam copies from OGE of the reports of Council members who are Federal agency heads (or from
Congress m the case of the Architect of the Capitol) and review them for potential confhcts Based
on an agreement with OGE dunng follow-up to that review, you are not obtammg reports from
designees
For 2003, you did not notify SGEs of the need to flle until February 11, 2004 Consequently,
all reports were submitted late (except the Chairman's report, which he subnntted without reminder),
and a couple of reports had still not been received by June We examined the most recent report on
flle for each Council member and found that reports were generally reviewed w1thm a few days of
receipt A thorough review was indicated by your notes regardmg entnes of mterest, especially on
the reports filed by Federal agency heads and obtained from OGE You cert1f1ed other Councll
members' reports ma umely manner Two reports had been returned to filers because they were
incomplete We 1dent1f1ed few techmcal and no substantive deficiencies Furthermore, we were
pleased to see that you are rev1ewmg Council agendas for legal and ethical issues pnor to each
meetmg
However, we believe that you have incorrectly been treatJ.ng the two non-Federal ex officio
Council members as SGEs Although one has been f1hng consistently, the ex officio member from
the National Trust for Hlstonc Preservation (Trust) has never filed smce JOmmg the Councll m 1999
The Trust's attorney ongmally cited pnvacy concerns, but then claimed that the Council member 1s
not an SOE Due to the umque status of these two non-Federal ex officio members, OGE consulted
with the Department of Justice's (DOJ) Office of Legal Counsel on these members' status It was
concluded that, smce neither of these two members are appomted m the c1vtl service by an executive
branch official, they are not execuuve branch employees (much less SGEs) for purposes of the
apphcat1on of executive branch ethics rules Consequently. these members are neither subject to the
fmancial disclosure obhgat10n, nor any of OGE's ethics rules and regulations We suggest that you
make wntten determmations on the status of all other non-Federal Council members m order to
avmd such confusion m the future
Fmally, we now beheve that any Federal agency head designees who serve on the Council
should flle financial disclosure reports Dunng the follow-up to our last review. we agreed that
designees could instead be provided with a memorandum adv1smg them of the cnmmal conflict of
mrerest laws and their responsib1bty to disclose any potential confhcts However, you are no longer
prov1dmg des1gnees with such a memorandum, leaving them open to madvertently v10latmg
18 USC § 208 Smee these des1gnees often appear to participate personally and substantially m
Councll matters, their interests must be disclosed m order to ensure the mtegnty of the Council's
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actions Although we recognize that their occasional attendance makes collection of reports
somewhat difficult, most designees are pubhc filers at other Federal agencies, so you need only
extend to them your current practice of obtammg and reviewing copies of the reports of Federal
agency heads on the Council
SGEs Must Receive Annual Ethics Tramm&
You have not been routinely prov1dmg annual ethics trammg to SGEs, though you did satisfy
their imtJ.al ethics onentation requirement by providing them, upon appointment, with OGE's "Do
It Right,. booklet annotated to explain any differences due to theu SOE status Additionally, we
were pleased to learn that the Chair and Vice Chair were verbally bnefed soon after they were
appointed to the Council m 2001 3 In March of 2001, you sent all SGEs a memorandum on confhcts
ofmterest along with OGE's pamphlet on that topic Furthermore, a Web site for Council members
con tams a lmk to the OGE pubhcation "Confbct of Interest and the Special Government Employee
A Summary of Ethical Requirements Applicable to SGEs " No trammg appears to have taken place
m 2002 or 2003 However, at the time of our review, you had drafted a memorandum to SGEs that
explained the Hatch Act rules In order to satisfy the annual ethics trammg requirements for 2004,
you subsequently attached the 14 Pnnc1ples of Ethical Conduct to the memorandum and sent it to
all SGEs
EDUCATION AND TRAJNING
We found that your m1t1al ethics onentation program 1s adequate, but that you have not been
providmg annual ethics trammg to conf1denttal filers as reqmred Although we recognize that you
have taken steps to address this issue, we are concerned because of ACHP's history of only
prov1dmg such traimng m response to OGE reviews and then once agam fBJhng to fulftll the trammg
requirement
Imttal Ethics Onentation Is Adeguate
As reqmred by 5 CF R § 2638 703, all new ACHP employees receive 1mt1al ethics
onentation You have personally been g1vmg all new employees the "Do It Right" booklet
Although you do not reqmre employees to certify that they have received or read the booklet, you
assured us that all seven new employees m 2003 received their onentatrnn matenals
Annual Ethics Trammg For Conf1dentrnl
Filers Needs Improvement
Until you took act10n m response to our review, the annual ethics trammg program did not
meet OGE's requirements, especially with regard to trammg ACHP's conftdentlal filers The only

3

These members have the greatest need of ethics trammg due to thelf role on the Council and theu
outside positions mvolvmg state histonc preservation
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pubhc filer you must tram is ACHP's Executive Director Due to his position and the fact that he
served as the previous DAEO, you frequencly discuss ethics matters with him, these discussions
satisfy the requirement to provide verbal ethics trammg annually
However, you have failed for many years to provide tram mg annually to ACHP' s confidentlal
fliers, both SGEs as detailed above and ACHP's two staff confidentlal filers We note that pnor to
the review you were developing a PowerPomt presentation for use m providing verbal trammg to
all ACHP staff, mcludmg employees at the Denver office via v1deoconferencmg 4 On May 19 and
20, 2004 you conducted this trwnmg, which both staff conf1dent1al filers attended 5 Both this
trammg and your plan to conduct such staff-wide trammg every third year hereafter exceed OGE
requirements by prov1dmg trwnmg to non-covered employees Furthermore, you have revised your
trammg plan to note that staff conf1dent1al fiJers wil1 receive wntten trammg matenals m the other
years
FINANCIAL DISCLOSURE SYSTEMS
Fmanc1al disclosure reports from ACHP staff, although not filed timely, were timely
reviewed and cert1f1ed, and contamed no technical or substantive defic1enc1es ACHP's staff has
only two pubhc filers (mcludmg yourselO and two conf1dent1al fders, one of whom you 1denuf1ed
as a ftler (due to some new duties which mvolve contracts) only after the conclusmn of our
fieldwork Despite the small number of ft lers, our exammaaon of the three annual reports f1 om staff
md1cated room for improvement m filmg t1mehness The one conf1dent1al flier did not subnut lus
report until February, when you not1f1ed him of the necessny of domg so Additionally, the
Execut1veD1rector's public report was sublllltted late (by fewer than 30 days) and you gave yourself
an informal f1hng extens10n 6 You anuc1pate that such problems will be alleviated by the Deputy
Ethics Official's assumption of the dunes of not1fymg fllers to file thetr reports and trackmg
submission In order to aid her m these new duties, you recently updated and expanded your
fmanc1al disclosure procedures
ETHICS AGREEMENTS
ACHP employees do not have many ethics agreements, but recusals appear to be used when
necessary Due to their mvolvement wtth state h1stonc preservation offices, both the Chau and the
Vice Chair of the Council entered mto ve1bal recusals upon entenng their positions The Chatr also
has a wntten recusal on ftle for a specific matter m which he had an interest due to another outside
activity Your review of meeting agendas appears to effectively screen for potential confhcts, as

' Non-ACHP ethics offtc1als at the Aberdeen Provmg Ground provide annual ethics traming to
ACHP's three employees there
5

6

Soon you mtend to hold a make-up sess10n for 11 employees who could not attend these sessions

You have agreed to seek an extension from the Alternate DAEO or Executive Director m the
futme

)
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evidenced by your occasional recommendations that Council members i ecuse themselves from
specific matters No 18 USC § 208(b)(l) or (3) waivers have been issued to ACHP employees
dunng your t1me as DAEO
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
Dunng the penod October 1, 2002 through September 30, 2003 ACHP accepted one payment
for travel-related expenses from a non-Federal source under 31 USC § 1353 Although the
acceptance appears to be appropnate, you cannot recall conducting a conflict of interest analysis m
accordance with 41 CF R § 304-5 3 of the 1mplementmg regulation In fact, you do not thmk
anyone performed a conflicts analysis Furthermore, due to staff changes the two semiannual reports
for this one-year penod were not submitted unttl you began prepanng for this review
Even before we began our review, you met with the Director of the Office of Adrmmstrat1on
and the Budget Analyst to develop procedures for acceptmg payments under 31 U S.C § 1353
These procedures call for the Budget Analyst to forward any such requests to you for an ethics
review and require you to sign off on the travel authonzat1on before it is fotwarded to the Execunve
Director for fmal approval The Budget Analyst 1s also responsible for subrn.ittmg semiannual
reports to OGE Due to your new procedures, we are not making a recommendat1on on this issue
ADVICE AND COUNSELING
Ethics counselmg and advice services meet the requirements of 5 CF R § 2638 203(b)(7)
and (8) You provide most of your advice verbally, but do dispense some advice m wntmg We
exam.med all wntten advice for the past few years and detenruned 1t was accurate, consistent with
applicable statutes and regulations, and appeared to meet employees' needs Smee there 1s httle
turnover at ACHP, you have no orgamzed post-employment counselmg program However, you
have agreed to work with ACHP' s Office of Admm1stranon to reqmre departmg employees to meet
with the DAEO
ENFORCEMENT
We were unable to assess this area, smce to your knowledge ACHP has never had any
allegations of ethics violations, and consequently never referred an alleged conflict of mterest
v1olat1on to DOJ In the absence of an inspector general, you would probably handle any allegat10ns
that would arise, you stated that you would contact your OGE Desk Officer and then refer the matter
to DOJ, if appropnate
RECOMMENDATIONS
We recommend that you
1

Ensure that an Alternate Designated Agency Ethics Official (DAEO) is
appomted m accordance with 5 CF R § 2638 202(b)
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2

In a timely manner, notify conf1dent1al filers, mcludmg Council members, of

their requirement to file fmanc1al disclosure reports and collect these reports
3

Cease requmng fmanc1al disclosure reports from the two non-Federal ex
officio members of the Council

4

Collect and review fmanc1al disclosure reports from Federal agency head
des1gnees servmg on the Councd

In closmg, I wish to thank you for all of your efforts on behalf on the ethics program Please
advise me w1thm 60 days of the spec1f1c actions planned or taken concerning the recommendations
m our report A follow-up review will be scheduled approximately six months from the date of this
report In view of the corrective acuon authonty vested with the Director of OGE under subsection
402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R part 2638, 1t is important that
you take actions to correct these def1c1enc1es m a timely manner Please contact Chnstelle Klovers
at 202-482-9255, if we may be of further assistance

Sincerely,

R~~·
Deputy Director
Office of Agency Programs
Report Number 04- 014
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Mary L Walker
Designated Agency Etlucs Official
Deparnnenr of the Air Force
1740 Air Force Pentagon
Washmgton, DC 20330-1740
Dear Ms Walker
The Office of Government Ethics (OGE) recently completed 1ts review of the Air Force's ethics
program withm four acnv1ues located at Krrtland Arr Force Base These actJVitles mclude the 377th Air
Base Wmg (Wmg), the Air Force Inspection Agency (AFIA), the Arr Force Safety Center (AFSC), and
the Air Force Operatzonal Test and Evaluation Center (AFOTEC) Th1s review was conducted pursuant
to section 402 of the Ethics m Government Act of 1978, as amended Our obJectzve was to detennme the
ethics program's compliance with applicable statutes and regulattons We also evaluated the systems and
procedures for ensunng that ethics vtolanons do not occur The review was conducted m March and
Apnl 2004 The followmg is a summary of our findmgs and conclusions
HIGHLIGHTS
The Wmg's ethics counselors assisted supervisors m tala.ng admm1stranve acnon, which appeared
effective but not prompt, agamst an employee who may have violated 18 U S C § 208 They also assisted
m actions, which we considered to be both prompt and effecnve, agamst an employee who v10lated the
Standards of Ethical Conduct for Employees of the Executlve Branch (Standards)
The Wmg and AFOTEC were not ensunng that all new employees received 1mnal ethics
onentation However, they were already m the process of msntutmg new procedures to correct this pnor
to the begmmng of our review All four activities met or exceeded annual etlucs trammg requrrements
Notwithstandmg these and other problems noted m this report, the ethics program w1thm the four
acuv1nes we reviewed appears to be sound Ethics officials were already addressmg the problems pnor to
our site v1s1t, precludmg the need for us to make any recommendat1ons Ethics counselors appear to be
more than competent and very d1hgent m prov1dmg the best possible ethics services
PROGRAM STRUCTURE
The ethics program w1thm the Wmg, AFIA, and AFSC 1s adnnmstered by the acuv1lles'
respective Staff Judge Advocates (SJA) AFOTEC's Legal Counsel achmmsters the ethics program w1thm
AFOTEC Staffing levels appear to be appropnate to the size of each acuv1ty The Wmg's SJA and four

United States Office of Government Ethics • 1201 New York Avenue, NW., Su1te 500, Washington, DC 20005-3917

_)

Ms Mary L Walker
Page 2
members ofh1s staff are appomted ethics counselors and are mvolved m vanous capacmes, as reqmred
The SJAs withm AFIA and AFSC are the only ethics counselors for their activities, but each rehes on an
admm1strat1ve assistant for support AFOTEC has one recogmzed, but not formally appointed, ethics
counselor who performs all ethics functions In order to comply with the Department of Defense's Jomt
Ethics Regulation (JER), AFOTEC's ethics counselor should be formally appointed as such
ENFORCEMENT
The Wmg's ethics counselors assisted supervisors m takmg adrrumstratt ve acttons agamst two
employees, a civd1an for possibly v10latmg 18 U S C § 208 and a m1htary officer for multiple v10labons
of the Standards and the Umform Code of Mihtary Justice (UCMJ) In both cases the acnons appeared to
be effective, but m one case we questioned whether the action could be considered prompt Section
2638 203(b)(9) of 5 CF R reqmres the Designated Agency Ethics Official (DAEO) to ensure "Prompt
and effective action mcludmg adrrumstrabve acnon 1s undertaken to remedy
(1v) Potential or actual
v1olattons of other laws govemmg the conduct or financial holdings of officers or employees of that
agency "
The possible violation of 18 USC § 208 mvolved a c1vl11an employee who, m his official
capacity, was responsible for wntmg a statement of work, taskmg, and providing direction and
JUSt1ficat1ons for the future fundmg of a particular contractor At the same ttme, and m his pnvate
capacity, he was perfonrung work for a subcontractor that directly related to the matters for which he had
official respons1b1hty The case was mfonnally discussed with the local US Attorney, who
communicated no mterest m pursumg the matter. Ethics counselors did not consider tfus contact to be a
referral or decimation requmng notification to OGE The employee was subsequently suspended for
three days without pay for v1olahng ethics standards, for engagmg m work that constituted an "apparent
confhct of mterest," and to promote the efficiency of the service The employee's supervisor, a heutenant
colonel, received a letter of admomshment for fadmg to take appropnate action when he had knowledge
of the "apparent confhct of mterest" and for submlttmg a false statement related to the case
While we consider the action taken to be effecnve, we quesnon whether or not 1t was, as also
required, prompt The employee performed the work m quesnon by the summer of 2000 The Air Force
Office of Special Investigabons (AFOSI) began mvestigatmg the matter m early 2001 and had completed
its mvestigauon by July 2002 The employee did not dispute or contend any of the relevant findmgs The
nonce of mtent to suspend the employee was not signed unttl March 2003 We question whether acuon
would have had to have been taken much sooner after the mvesugation was completed tn order to be
considered prompt Ethics counselors related that the supervisor, who alone had the actual authonty to
d1sc1plme the employee, was known to be dilatory m such matters We therefore encourage that
supervisors are remmded, m the future, that It ts not only important to take effective action m these cases,
but also to make sure such action is taken promptly
Adrrumstranve action was also taken agamst another heutenant colonel for multiple v1olahons of
the Standards and the UCMJ The md1vidual received nonjudicial pumshment m the form of an Arttcle
15 for acceptmg loans from subordmates, fals1fymg a travel voucher, and rrusappropnatmg Government
equipment Pumshment consisted of forfeiture of pay and a repnmand
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We consider the acaon taken m this case to be prompt and effective The v1olations occurred
between approximately July 2001 and July 2003 The v10lanons were brought to the attenuon of the
mdiv1dual's commander m early September 2003 A Commander Directed Invesugauon was ordered on
September 17 and completed on October 10 The punishment was imposed on November I I
In addition to the requirement at 5 CF R § 2638 203 (b)(9), the DAEO is to ensure that the
services of che Inspector General (IO) are uahzed by etl11cs officials, mcludmg refemng matters to and
acceptmg matters from the IG (§ 2638 203(b)(I2)), and that mformanon developed by the IG is reviewed
to detennme whether such mformauon discloses a need for takmg prompt corrective actton (e g • recusal,
waiver, divestiture) to remedy actual or potential conflict of interest situations (§ 2638 203(b)(l l))
Based on discussions with ethics counselors and IG and AFOSI representatives, we concluded that there
1s comphance with § 2638 203(b)(l2), but could not conclude whether there was comphance with
§ 2638 203(b)(l l) as there was no evidence of any corrective actions havmg been taken
Fmally, 5 CF R § 2638 603 reqmres agencies to concurrently noufy OGE of referrals for
prosecution to the Department of Justice of alleged v1olat1ons of the cnnunal confhct-of-mterest statutes,
as well as to notify OGE promptly of any decimations to prosecute and follow-up d1sciplmary or
corrective acuon m1nated, taken, or to be taken. Based on d1scuss1ons with ethics counselors and IG and
AFOSI representatives, there have been no such referrals, however, 1t appeared that the relat:J.onship
between the parttes is such that the requrrements of § 2638 603 would be met
INITIAL ETHICS ORIENTATION
The Wmg and AFOTEC were not ensunng that all new c1v1han employees were receivmg 1mt1al
ethics onentatlon w1thm 90 days, as required by 5 C FR § 2638 703 However, new procedures have
been implemented to correct this APIA and AFSC already ensured the required trammg was received
All new c1vihan employees hired by the four acttviues m-process through the base C1v1han
Personnel Office (CPO) In-processmg mcludes a senes of general onentatlon bnefings conducted
quarterly by CPO and mcorporates mltl.al ethics onentatlon provided by the Wmg's ethics counselors
The ethics counselors provided us with hsts of employees generated by the Trammg Operatlons Branch
(TOB) w1thm CPO The ethics counselors used these hsts to record attendance at m1tial ethics
onentatton The hsts consisted of, but did not d1stmgu1sh between, employees who had transferred to
Kirtland and those who were first-tlme hires (Those employees who were transferred had presumably
received mmal ethics onentat1on at previous assignments ) The hsts clearly show many employees did
not attend imt1al ethics onentatton However, there was no way to determine which employees were
transferees who were not required to receive m1tial ethics onentabon and which were first-ame hires who
were required to attend If an employee faded to attend the 1mtial ethics onentatton, there was no followup to ensure the trammg was eventually provided Now TOB provides a hst consisting only of the firstume hires, which the Wmg' s ethics counselors use to track completion of imtial ethics orientation Any
employee on the hst who fails to attend 1s contacted by an ethics counselor and rescheduled for tra.mmg
Pnor to implementation of the new procedures, APIA' s and AFSCs m-processmg procedures
already required new employees to check m with the act1v1ties' respective SJAs Any AFIA or AFSC
first-time hires who do not attend imual ethics onentauon as part of general m-processmg would be
tramed at the t:J.me they in-process through theu respective SJA's office This ensures that all new
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employees m these two activlbes receive the required trammg and allows ethics counselors to address
issues specific to their act1v1bes
The matenals used to provide imhal etlucs onentanon by the Wmg's ethics counselors dunng the
quarterly onentahon bnefings, and by APIA for employees who did not attend a bnefing, met the relevant
content requirements There were no new employees at AFSC who did not receive mltlal ethics
onentauon as part of their m-processmg through CPO The AFSC ethics counselor was aware of the
content requirements, and we are confident he would provide the reqmred matenals as necessary
ANNUALETIIICSTRAININO
All four act1v1t1es met or exceeded the annual trammg requirements as defined m 5 C F R
§§ 2638 704 and 2638 705 All of the covered employees reqmred to receive annual trammg m 2003
were tramed We confirmed that the matenals used to conduct trainmg met the relevant content
requirements All of the acnvities have effective means of posmvely affirming attendance at trammg
sessions
AFIA, the Wing, and AFSC actually exceeded annual trammg requirements AFIA has only four
md1viduals who are required by 5 CF R § 2638.705 to receive annual ethics training, yet the ethics
counselor provides m-person annual ethics trammg to all military personnel and c1vil1an employees twice
a year He feels 1t 1s appropnate m view of the nature of AFIA as an mspectton agency Additionally, the
Wmg provides tailored ethics trammg to some contractor employees to complement the trammg they
receive concern mg the Procurement Integnty Act The ethics trammg gtves them an understandmg of the
rules m effect for Government employees which may help prevent them from inadvertently creating
potential confltcts for Government employees AFSC provides m-person trammg to covered employees
and encourages non-covered employees to review trainmg matenals stored on a local computer network
dnve Those who access the matenals are asked to sign a log documentmg their review of the
mformauon According to the log, mamtamed by an adtmmstrat:J.ve assistant, many non-covered
employees did review these matenals, effecttvely completmg annual ethics trainmg
ADVICE AND COUNSELING SERVICES
Ethics advice and counsehng services meet the reqmrements of 5 C FR § 2638 203(b)(7) and
(8) We exammed a sample of ethics·related advice and counsehng rendered by ethics counselors from
the four acuv1t1es we reviewed We concluded that all of the wntten advice, which covered a vanety of
subjects, complied with apphcable ethics statutes and regulations It was provided m a timely manner and
was comprehensive m addressmg the relevant issues Ethics counselors provided complete analyses of
the issues raised, 1dent1fied the relevant authonttes, and, on occasion, cautioned that even 1f an achvtty
was permuted, it may not be prudent
PUBLIC FINANCIAL DISCLOSURE
In 2003, 17 pubhc financial disclosure reports were required to be filed by the General Officers
and Semor Executive Service members assigned to 3 of the achvmes AFIA has no positions whose
mcumbents are reqmred to file pubhc reports All of the reports were filed, reviewed, and cemfied
umely There were no substanllve deficiencies, and only mmor techmcal issues which were resolved
through discussions with ethics officials

o

.

I

'_)

Ms Mary L Walker
Pages
CONFIDENTIAL FINANCIAL DISCLOSURE
The Wmg had difficulty m collechng 3 reports from annual confidenhal report filers. and reports
for 11 new entrant filers were filed well beyond the required filmg deadhne AFIA, AFSC and AFOTEC
appear to have met all relevant requirements
We exanuned a sample of 75 of the 493 reports required to be filed withm the Wmg m 2002 1
Three of the reports required to be filed had not been filed at the bme of our site vislt One filer stated his
financial records are stored out of state and, as soon as they can be retneved, he wdl complete and subnut
a report for 2002 Ethics officials will continue to follow up to ensure the report 1s filed The remammg
rwo filers have subnutted their reports smce our visit The Wmg's ethics counselors stated that
admm1strat1ve acaon would probably not be taken agamst any of the delinquent filers The three reports
which had not been filed at the ttme of our visit represent a very small fracnon of the 493 reports required
to be filed We do not consider this to be md1cat1ve of a systemic problem or a senous deficiency
There were 23 new entrant reports m the sample of reports from the Wmg Of those. 11 were
filed between two and a half and mne months late Unnl recently, ethics counselors have had difficulty
1denufymg individuals entenng covered positions They have made extensive efforts to coordinate with
personnel officials to ensure pos1uon descnpttons are annotated to 1dent1fy pos1ttons whose incumbents
are reqmred to file confidential financial disclosure reports The CPO has been developing a new
automated personnel database system which can generate reports of md1v1duals entenng covered
postttons These reports will allow for the tlmely 1dent1 ficaaon of new entrants so they can be nonfied of
the fihng requirements Thts should greatly improve the umelmess of new entrant filmg
AFIA, AFSC, and AFOTEC have small numbers of filers who are easy to 1dentlfy We exammed
all of the reports required to be filed w1thm these act1v1t1es m 2003 and noted no systemic problems
Except for one report filed withm AFSC, all reports were filed, reviewed, and certified timely The report
filed m AFSC was a new entrant report that was filed late because the ethics counselor was on extended
leave and was not avadable to notify the filer of the fihng requirements

1

We exanuned the 2002 reports filed withm the Wmg because our review was ongmally
scheduled to take place m 2003 and we had previously requested that the 2002 reports be made available
We decided not to ask ethics officials to provide the 2003 reports smce they had already pulled the 2002
reports from their files and tt would have created an additional burden to gather the 2003 reports We
reviewed the 2003 reports filed w1thm AFIA, AFSC, and AFOTEC because there were few reports and
httle effort was required to provide them
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31USC§1353 TRAVEL PAYMENTS
We exammed two of the Wmg 1s semtannual reports of travel acceptances from non-Federal sources of
more than $250 per event. covenng the penod Apnl 1, 2002 through March 31. 2003. which were forwarded
to the Department of the Arr Force headquarters for subm1ss1on to OGE There were six acceptances of travel
payments which were reported, all appeared to comply wnh the statute, the amplemenbng regulation at
41 C F R Chapter 304, and the JER AFIA, AFSC, and AFOTEC ethics counselors dad not have any
acceptances of such travel payments to report

In closmg, I would hke to thank everyone mvolved m this review for their cooperaaon on behalf
of the ethics program No six-month follow-up 1s necessary m view of the fact that we have no
recommenda[Ions for 1mprovmg the ethics program at tins ume We are sendmg a copy of this report by
transrruttal letter to the Inspector General of the Aar Force Please contact Douglas L. Chapman at 202482-9223 af we may be of further assistance
Smcerely,
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Edgar M Swmdell
Designated Agency Ethics Official
Department of Health and Human Services
[GJmE Humphrey Butldmg
~Independence Avenue, SW
Washlngton, DC 20201
Dear Mr. Swindell·
The Office ofOovemmentEtlucs (OGE) recently completed a reVJew of the Substance Abuse
and Mental Health Semces Admtrustration 's (SAMliSA) ctlucs program w1th1n the Department of
Health and Human Services (HHS). Our ob1ecnve was to dctcnmne the program's comphance with
apphcab]e laws and regulatJons. We also evaluated SAMHSA's systems and procedures for
ensunng that ctlucs v1olabons do not occur. The review was conducted dunng March and
Apnl 2004 The following 1s a summary of our fmd.mgs
FllGHIJGHTS
OurreVIcw of SAMllSA' s etlucs program disclosed that all elements are m comphance with
applicable laws and regulatJ.ons. Smee our last review 1D1prove.ments were made to ensure timely
public fibng, timely confidential fllmg for regular and special Government employees (SGE}. and
timely approval of outsu:le activity requests. These unprovements. which would not have been
possible without the support of SAMHSA's Administrator, can be duectly attnbuted to the ethics
advisor whose tune ts now fully devot.ed to the ethics program and who has been with the program
since 1995.

PROGRAM STRUCTURE
SAMHSA's Drrcctor of the Office of Program Semces serves as the Deputy Ethics
Counselor (DEC) for SAMHSA's ethics program.. She is asStsted by an ethics adVIsor who 1s
responsible for admm1stenng the day-to-day dunes and for ensunng the efficient and effective
operation of SAMFiSA' s ethics program Although the ethics program ts pnmanly centralized with
the educs adVIsor, each center within SAMHSA has an ethics contact (CEC) 1 The CEC assists the
etlucs advisor in detenmnmg potenllal confhcts that relate to the health programs, and 1s responsible

1

SAMHSA 1s compnsed of three centers that carry out the agency's 1D1ssion the Center for
Mental Health SerYJces (CMHS), the Center for Substance Abuse Prevention (CSAP), and the
Center for Substance Abuse Treatment (CSAT).
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for the 1rutial approval of outside act1v1ty requests In addition, each of SAMHSA's six Federal
Advisory Comrruttee Act committees (comnuttees) has an execunve secretary who assists the eth.Ics
advisor with the collection of members' financial chsclosure reports 2
PUBUC FINANCIAL DISCLOSURE
SYSTEM
Our exammatlon of the pubbc fmanctal disclosure system chsclosed that the system appears
effective and 1s m comphance with appbcable laws and regulat10ns This was based on our
exammatton of 20 of the 22 public fmanc1al disclosure reports requrred to be filed m 2003 Our
exammanon excluded two reports that were requrred to be reviewed by you. 3 We found that the
reports were tiled, reviewed, and certified nmely Adchttonally, we found that three employees with
potennal conflicts had recusal agreements on file and four current employees who hsted outside
acttvines had corresponding outside activity approvals on file
CONFIDENTIAL FINANCIAL
DISCLOSURE SYSTEM
Although some problems were found with the collection, review, and certification of reports
from the advisory comnuttee members, our exanunatlon of the conf1denttal financial disclosure
system overall disclosed that the system appears effective and 1s m compliance with applicable laws
and regulauons We found that the advisory committee members who did not ftle a confidential
report m 2003 represented less that two percent of all the confidential filers To avoid a recurrence
of these problems, the ethics advisor took unmediate acuon to implement new procedures We
suggest that the ethics advisor closely morutor the new process to ensure full compliance
Non-Advnozy Committee
Emp]oyee Reportmg
Our examination of approximately 370 non-advisory comnuttee employees' conf1dennal
reports, which were compnsed. of the OGE Form 450 (450) and the OGE Opt10nal Form 450-A
(450-A) reports reqwred to be filed m 2003, disclosed that less than 3 percent filed late and less than

2

SAMHSA's six committees are: the SAMllSA National Advisory Council, the CMHS
National Advisory Council. the CSAP National Advisory CouncII, the CSAT Nanonal Advisory
CouncII, the Advisory Committee for Women's Services, and the Drug Testmg Advisory Board
3

The two pubhc reports were filed by one Pres1dentially-appomted, Senate-confirmed (PAS)
employee and one Schedule C employee
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1 percent were reviewed and certified late 4 Additlonally, our exammation of the reports did not
1dentlfy any potential conflicts that needed to be remedied. We questioned mformation bsted on 18
reports that we thought posed potential confhcts, but we were mformed that only one asset would
have posed an actual confhct had the employee not had a recusal agreement already on file. We also
confirmed that 18 employees who listed outside acuviaes on their reports had corresponding outside
activity approvals on file
As for four new entrant reports required to be filed smce the 2003 annual f1lmg cycle, we
found that two reports were fded, reviewed, and certified timely, one report was m the process of
bemg collected, and one report was flied timely and m the process of bemg revtewed
Our exam.mat1on disclosed that 35 percent, or 128, of the 370 confidennal filers, filed the
450-A m heu of fthng the 450 Only one 450-A filer did not have a correspond.mg 450 on file
Subsequently, the ethics advisor mformed us that he collected the rmss.mg 450
Adv1soi:y Committee Member Reportmg

On November 13, 1997, OGE approved SAMHSA's use of an altemattve system m the form
of a venflcatJ.on certificate In heu of fdmg a new entrant 450 each year, SGEs who serve terms of
more than one year on advisory comnuttees flle a 450 upon appointment and reappomtment, and the
venf1catton certificate 1s required m mterverung years However, executive secretanes actually
collected venf1cation certificates pnor to each committee meetmg, wh1ch 1 depending on the number
of meebngs attended by a member, could result m up to four venf1cat.10n cemficates filed m a year
by the member s
We found that not all advisory members filed m 2003 Our examination disclosed that
88 percent, or 49, of the 56 advisory comm.Jttee members filed either a 450 m 2003 or a venficat1on
certificate m 2003 and a corresponding 450 ma pnor year Additionally, we found that not all
attendees filed pnor to each meeting Our examJ.nation disclosed that 79 percent, or 88, of the 111
reports or venficat1on certrficates required to be filed m 2003 were filed by members who attended
meetmgs Of total reports filed, 18 percent, or 16 reports, were filed late and 8 percent, or7 reports,
chd not mdlcate that they were reVIewed or certined. 6

4

Although the 450-A does not need to be reviewed and certified, we noted that most 450-As
were reviewed and signed by the DEC
5

Venficauon certificates are not collected more often than once a quarter

6The total excludes the reports required from members parttc1patmg m teleconference
meetmgs smce a log of participants was not kept
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Upon leanung of our fmdmgs, the ethics advisor immediately revised the wntten procedures
for the collectJon, review, and certif1catJon of advisory committee members' 450s and venf1cat1on
certJficates, and fOIWarded the procedures to the centers' executJve secretanes for 1mplementation
These procedures stipulate that 450s and cert:J.ficates should be filed no later than two weeks before
a meeting to give reviewers sufficient ti.me to analyze them and take any needed actions (e.g.,
recusals or waivers) To facihtate out-of-town members fihng pnor to the meeting, facsmule copies
may be accepted
As for the advisory comnuttee reporting m relation to the overall confidennal fmancial
disclosure system, we found that the advisory committee members who chd not ftle a confidential
report m 2003 resulted m less that two percent of all the confidential filers Although ttus number
is low, it important to remember that delmquent or missing reports imparr an agency's abihty to
provide timely and spec1f1c conflict of interest advice, a fundamental purpose of an agency ethics
program
ETiilCS ADVICE AND COUNSELING
SAMHSA's counseling program appears to be effective We examined approximately 80
pieces of wntten advice provided to employees over the last year, mcludmg notes to the flle
Although a few of the ethics advisor's analyses appeared ambiguous, we found that the advice was
consistent with the apphcable laws and regulations The types of issues addressed included conflicts
of interest, fundra.ismg, gift acceptance, 1mpartiahty, seelang and post employment, outside
act1v1tles, recusal and waiver agreements, and general guidance
ENFORCEMENT
Both the ethics advisor and Seruor Counsel to the Inspector General informed us that there
have not been any cnmmal conflict of interest referrals to the Department of Just:J.ce from January 1,
2003 to present However, within the last year the ethics advisor referred two alleged standards of
conduct v10Jations to HHS' Office of Inspector General which resulted m adm.irustrative actions
One case involved a seeking employment issue for which the employee received verbal counseling
The other case mvolved a business relationship with a previous employer and resulted m the
employee attending a four-day basic project officer training course
ETHICS TRAINING
SAMHSA's ethics training program appears to be effective. Most filers completed annual
ethics training m the 2003, those who did not were granted extensions and completed 2003 annual
trammg m early 2004 New employees receive the agency's 1mt1al ethics onentat1on w1thm 90 days
from the ttme an employee begins work

)
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Imt1al Ethics Onentat1on
The ethics advisor is responsible for new employees irutial ethics onentatton SAMHSA's
personnel office sends an the entry-on-duty notice to the etlucs advisor when new employees come
on board Employees are then instructed via e-mail to complete computer-based ethics trammg The
etlucs adv1sor 1s available dunng regular working hours to answer questions
Annual Ethics Trammg
The ethics advisor made ethics gwdance available to fliers throughout 2003 via ethics
mfonnation on the SAMHSA mtranet, and e-mails on outside act1v1ty pohcy updates, and seekmg
and post-employment guidance According to the ethics advisor, SAMHSA 's Adm.trustrator and his
Special Assistant met their annual ethics trairung requrrement by attend.mg your small group annual
ethics trammg session held on November 20, 2003 Advisory conumttee members were sent wntten
matenals m 2003, as authonzed under 5 CF R § 2638. 705(d)(2) The remammgfilers were not1fi.ed
via e-mail to complete the computer-based annual ethics trairung on the Nauonal Insatute of Health• s
Web site The ethics advisor was available dunng regular working hours to answer questJons
We exam.med SA1\.1HSA 's records for employees trained for 2003 and found that 77 percent,

or 10, of the 13 remairung pubhc filers completed the 2003 annual ethics traimng m 2003 and the
remairung (23 percent, or 3) pubhc filers completed the traimng m early 2004. Also, 84 percent, or
308, of the 366 confidential fliers completed trammg m 2003 and the remammg (16 percent, or 58)
confidential filers completed. trairung m early 2004 The ethics advisor informed us that the filers
who completed trmrung m early 2004 were granted extensions and certified that they completed the
trairung w1thm the extended tune.
Adm1mstrator's Support
On October 3, 2003t SAMHSA's Adrmmstrator demonstrated his support of the ethics
program by sendmg an e-mail to filers In that message, he emphasized that he considered
knowledge of and adherence to Federal ethics pnnc1ples to be a cnt.Ical component of each
employee's JOb. He also emphasized the importance for those who must ftle financial disclosure
reports, take etrucs trainmg, and flle outside activity requests to comply with all regulatory deadlines
ACCEPTANCE OF GIFTS OF TRAVEL
FROM NON-FEDERAL SOURCES
UNDER 31 USC § 1353
The process of approval and reporting of the acceptance of gifts of travel from non-Federal
sourcesunder31 U.S C § 1353appearseffecave WeexanunedSAMHSA'slastserruannualreport
to HHS for the penod endmg September 30, 2003. With the HHS Program Support Center's
petm1ssion, SAMHSA provides the mformatton m Excel file format instead of usmg the Standard

'

Mr Edgar M Swindell
Page6
Form 326 We found that the payments were properly approved The types of travel consisted of
attendance at conferences, courses, meetings, and symposiums

In response to our discovery that one employee accepted a personal reimbursement of tBXl
fare and per chem allowances from a non-Federal source, SAMHSA plans to send penochc reminders
to employees that they cannot personally accept payment from non-Federal sources for gifts of travel
under 31 USC § 1353. Tius issue should have been raised dunng the review of the employee's
confidenual cbsclosurereport because, as part of that review, the ethics adVJsor advised the employee
that § 1353 travel was not reportable

In closmg, I would hke to thank you and the SAMHSA staff for your efforts on behalf of
SAMHSA's ethics program A bnef follow-up review is typically scheduled w1thmg six months
from the dateofth1s report However, as this report contains no formal recommendations to improve
the program, no such follow-up will be necessary A copy of this report 1s bemg forwarded to HHS'
Inspector General via transmittal letter Please contact Jean Hoff at 202-482-9246 1f we may be of
further assistance
Sincerely,

Jack Covaleskl
Deputy Director
Office of Agency Programs
01(
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Dev Jagadesan
Designated Agency Ethics Official
Overseas Pnvate Investment Corporation
1100 New York Avenue, NW.

-

W ashmgton. DC 20527

Dear Mr J agadesan

The Office of Government Ethics (OGE) has completed its review of the Overseas
Pnvate Investment Corporation's (OPIC) ethics program The review was conducted pursuant to
section 402 of the Etlucs m Govenunent Act of 1978, as amended (the Ethics Act) Our
obJect1ve was to detenrune the program's comphance with applicable laws and regulations We
also evaluated OPIC's systems and procedures for ensunng that ethics violations do not occur
Tius review was conducted m May and June 2004
HIGHLIGIITS
We are pnmanly concerned that ethics offic1als are not properly rev1ewmg public and
confident1aJ reports for conflicts of mterest m accordance with 5 C FR § 2634 605 Instead,
you have been relymg on filers to Jdenufy conflicts under a method that does not satisfy OGE's
reqwrements Moreover, we question ethics officials' ab1bty to certify reports given that they do
not conduct conflict of interest reVJews Consequently, conf1dent1al reports must be reviewed for
conflicts, begmnmg Wlth those due from incumbents by October 31, 2004 Concermng pubbc
reports, you advised us that most of the improperly reviewed reports ftled by mcumbents m
May 2004 have now been re-reviewed for confbcts and none were detected A few reports
remained to be recert.Jf1ed as you were awaltlng additional mformauon from filers
We are satisfied that other parts of your ethJCS program are meet.mg our regulatory
requirements However, we discussed with you (and tlus report conta.ms) several suggestions for
As the newly appomted
improving some of your program's acbmmstrative procedures
Designated Agency Ethics Official (DAEO), we encourage you to adopt our suggestions In
addlbon, we suggest that you take advantage of future OGE tratnmg and conferences to enhance
your understanding of the executive branch ethics program
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PROGRAM STRUCTURE
The current staffing level for the ethics program appears appropnate given the agency's
size, orgamzanonal structure, and mission The Deputy General Counsel held the DAEO
posltlon at the start of our review However, on June 1, you were appointed DAEO and, in your
capacity as an Associate General Counsel, you now manage the ethics program for the
A Semor Counsel for
approximately 200 OPIC employees located in Washington, DC
Adm1mstrat1ve Law serves as Alternate DAEO (ADAEO) and has held this position for Jess than
two years He adrmmsters the program on a day-to-day basis Another attorney has recently
been appointed to serve as a Deputy Ethics Official In add1t1on, two adnumstratlve support staff
members provide program support
BOARD OF DIRECTORS
OPIC's Board of Directors (Board) consists of 15 members, 8 from the pnvate sector and
7 from the Federal Government, all of whom are appomted by the President and confmned by
the Senate {PAS employees) 1 All pnvate sector members are special Government employees
(SGE) who file SF 278 reports upon nommat1on and subsequently file conftdent1al financial
disclosure reports 2
The Board meets four times per year, provides pohcy guidance to OPIC, and approves all
major msurance, finance, and mvestment projects We found that ethics officials are thoroughly
rev1ewmg pnvate sector Board members' financial disclosure reports for confhcts pnor to each
meetmg Based on the ADAEO's descnpt:Ion of this effort, m adchtion to the documented
procedures we examined, we are satisfied ethics off1c1als' reviews help to ensure that conflicts
are detected and prevented However, we are still concerned about the process used for detectmg
and preventmg conflicts on the part of Board members who are PAS employees from other
Federal agencies As our 1998 report suggested, we beheve that ethics officials should be
rev1ewmg copies of members' financial disclosure reports pnor to their attendance at meetmgs
When we last met, you told us that you mtend to review reports, but are dehberatmg on the
process to use to accomphsh this
FINANCIAL DISCLOSURE SYSTEMS
Our most senous concern 1s that the financial disclosure reports, other than those filed by
PAS employees, were not bemg reviewed m accordance with 5 C F R §§ 2634 605 and
2634 909(a) While reports were bemg reviewed for techmcal completeness and accuracy, they
were not being reviewed for conflicts of interest The longstandmg practice at OPIC has been
0ne of the Federal Government Board members, OPIC' s President and Chief ExecutJve Officer,
is a full-time PAS employee of OPIC OPIC's other full-time PAS employee, the Executive
Vice-President, is not a Board member
1

2

Dunng the umeframe of our review, one pnvate sector Board posttlon was vacant
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for filers to detennme whether a fmancial interest would pose a confhct of interest, after which
ethics officials certify the reports relying entirely on the fllers' detennmat1ons In makmg these
determinations, fders identify any financial interests that conflict with projects on which they are
workmg, submtt (along with their fmanc1a1 disclosure report) a signed "recusaJ memorandum.''
and, presumably, act accordingly
This practice 1s very troublesome to us As the purpose of OPIC is to promote economic
growth m developmg countnes and emergmg markets by encouraging US pnvate mvestment,
OPIC filers mteract extensively with US busmesses in offenng pnvate financmg (1 e, direct
loans and guaranties) and polmcal nsk insurance to busmesses Most importantly, except for
ethics off1c1als' reviews of financial chscJosure reports for completeness and accuracy, OPIC is
not complying with the proV1s1ons m § 2634 605 Under§ 2634 605, ethics officials are to be
very engaged m the reVIew of filers' financial disclosure reports, including
•

detenrunmg, to the reviewing officials' satisfaction, that each required item is completed and
that no reported financial mterest violates any ethics law, Executive order, or regulation
(§ 2634 605(b)(l)),

•

cert1fymg reports based on a detenrunauon that they meet the requirements of subparagraph
(b)(l) (§ 2634 605(b)(2)),

•

determining whether addlt1onal information 1s needed before certifying reports and
requesting and rev1ewmg any additional informanon (§ 2634 605(b)(3)),

•

not1fymg filers and affording them opportunities to respond, 1f mformation disclosed m
reports reveal v10lattons (§ 2634 605(b)(4)),

•

detennmmg whether remediaJ action (e g, divestiture, resignation, qualified bhnd or
d1vers1fied trust, waiver, recusal, etc) 1s reqwred by fllers before cert1f1catton
(§ 2634 605(b)(4)),

•

requesting m wntmg that filers take remedial action (usually w1thm three months of bemg
nottfied) (§ 2634 605(b)(4) and (5)), and

•

cerufymg reports only
{§ 2634 605(b)(6)(1))

after

filers

have

taken

requested

remedial

actions

When we last met, we advised you to stop cert1fymg fmanc1al disclosure reports unless
our review reqmrements are met For pubhc reports, you told us that you had begun to comply
with this requirement and that most of the improperly reviewed reports filed by mcumbents m
May 2004 had already been re-reviewed for conflicts and that you found none For a few reports
you were awaiting follow-up mformat1on from ftlers before recert1fymg them Moreover, a few
fders were given fthng extensions and you had not yet received their reports
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Concerning OGE Form 450 reports, we advised you that begmnmg with the next
incumbent fthng tlmeframe m October 2004, you must ensure that confhct reviews are
conducted, unless our Office grants approval for some type of alternative system m heu of usmg
the OGE Form 450 3 We had several discussions with you concerning the most effeclive way to
detect and prevent fmanc1al confbcts at OPIC when usmg the OGE Form 450 and the option of
creating an alternative system m heu of usmg the OGE Form 450
In 1998, when we last reviewed OPIC's ethics program, ethics officials indicated that
they were conducting confhct reviews Our report stated that ethics officials "use a current hst
of OPIC chents to identify possible confhcts of interest dunng the review of fmanctal disclosure
reports" However, at that time, ethics officials advised us that they felt their review was
msuffic1ent To address this, they mstltuted an earher version of what is now the recusal
memorandum signed by fJlers Smee 1t was clear to us that our requirement to review financial
disclosure reports was bemg satisfied, we raised no concerns about the adequacy of the conflict
review process at that time
Though we are concerned about ethics officials' lack of conflict reviews, our examination
of fmanctal disclosure reports did not detect any actual or apparent conflicts We did question
some of the holdings reflected on a sample of both pubhc and confidential reports, but, based on
the additional follow-up work conducted by the ADAEO, we are satisfied that none of these
holdings presented a conflict In addition, we determmed that the adnurustrative aspects of the
pubhc and confidential systems appear to work well
Pubhc System
Approximately 30 pubhc reports were reqmred to be flied m 2003 Our exammation of
all reports, including reports filed by the previous DAEO and OPIC's two full-time PAS
employees (the President and Chief Executive Officer and the Executive Vice President), found
that almost all were ftled and reviewed timely In add1uon, 1t was clear that the review of reports
for completeness and accuracy was thorough based on the many corrections and additions made
to the reports by the ADAEO
In 2003, for pubhc reports filed by the agency's two full-time PAS employees and the
former DAEO, which are required to be transmitted to OGE pursuant to 5 CF R § 2634 602, we
found that two of the three were timely transnutted We advised you of the reqUJrement to
transmit reports to our Office as soon as they are certified 4

,For clanficat10n, you are not perrrutted to suspend the OGE Form 450 ftlmg reqmrement
pendmg approval of an alternative system
•in addition, see DAEOgram D0-04-014, dated June 15, 2004
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Confident1al System
We examined a sample of 27 of the approximately 140 confidentlal reports required to be
filed m 2003 and found that almost all were filed and reviewed umely Smular to our
observation about the review of pubhc reports, the ADAEO's review of conf1dent:Ial reports for
completeness and accuracy was thorough We noted many corrections and additions he made to
the reports However, these reports need to be reviewed for conflicts of mterest
ETIDCS AGREEMENTS

We 1dent1fied four ethics agreements made smce 2001, all by PAS employees We
determined that all of the actions required to be taken pursuant to the ethics agreements were
completed timely, m accordance with 5 CF R § 2634 802(b) In all but one instance, requ1s1te
evidence of action taken was subrrutted tlmely to OGE, m accordance with 5 C FR
§ 2634 804(a)
ETHICS EDUCATION AND TRAINING
We found that OPIC meets or exceeds many of OGE's ethics education and trammg
requirements However, we made some suggesllons to enhance the education program and
clanfied some of our regulatory provisions Though OPIC regularly documents its ethics
trainmg plan, we discussed with you the fact that the plan should mclude a bnef descnptlon of
the agency's annual trammg, m accordance with 5 CF R § 2638 706(c)(l) We com.mend OPIC
for exceeding our imttal ethics onentat1on requirements based on the fact that m-person bnefmgs
are provided to new employees Concerning annual trmnmg, though it appears that all those
employees requmng ethics trammg m 2003 had been trained, we suggest that ethics officials
routinely mmntmn records to reflect that fact
Also, while we found that our trmnmg
requirements were generally sattsf1ed, we called your attentton to our regulation's content
requirements at 5 CF R § 2638 704(b)
Initial Ethics Onentat1on
We are pleased to fmd that OPIC exceeds OGE's imtial ethics onentat1on requirements
In addition to new employees receivmg required wntten matenals when they in-process through
the Human Resources Department, they are also given addtt1onal useful ethics-related
information Moreover, all new employees are personally bnefed by either you or the ADAEO
shortly after they begm work at OPIC Matenals given to new employees mclude a copy of the
Standards of Ethical Conduct for Employees of the Executive Branch (Standards of Conduct),
your agency's supplement to the Standards of Conduct, OGE's pubhcat1on entitled "Do It
Right," two ethics-related memorandums, and other OPIC policy documents While most new
employees, mcludmg most student mtems, are given a personal ethics bnefmg by the ADAEO,
the previous DAEO had assured to us that he personally provided ethics onentation bnefmgs to
all new semor officials, mcludtng all new PAS employees You told us that you mtend to
continue this beneficial practice
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Annual Ethics Trammg For Pubhc Filers
The former DAEO stated that he provided m-person verbal ethics trammg to all of the
app1oximately 30 public filers, mcludmg PAS employees, m 2003 He also told us that the
training provided to OPIC's two full-time PAS employees was one-on-one, which is a practice
we advocate For other pubhc filers, he explained that m 2003 he provided trammg while
accompanying them on official Government travel by discussing vanous ethics-related topics
that arose at that nme Whde we expressed our concern about whether the trammg content
requirement, at 5 CF R § 2638 704(b), was met dunng these "trammg sessions," the previous
DAEO assured us that It was. In addition, we expressed concern that he did not keep records to
show that he provided trammg to all pubhc filers
The former DAEO also stated that verbal annual ethics trammg for pubhc fllers had
already been given m 2004 He met with aII fliers for two hours m a classroom settmg and
covered a vanety of topics, mcludmg the Hatch Act and post-employment issues
As a new DAEO, we encourage you to ensure that annual ethics trammg meets our
regulaaon's content requirements In our discussions with you, we clanfied that providing only
wntten matenal to pubhc fliers 1s not a suitable method to meet the annual trammg requirements
given the fact that the exception at 5 CF R § 2638 704(e)(l) cannot be 3usttf1ed We also
suggested that, as a good management practice, records be mamtamed to show that pubhc filers
were trained For recording annual trammg dates for public filers, you may want to annotate the
spreadsheet used to track the submiss10n of SF 278s S1rrularly, for new pubhc fliers, you may
also want to record when you provide 1mt1al ethics onentauon bnefmgs
Annual Ethics Trammg For Nonpublic Filers
The ADAEO confirmed that all nonpublic filers required to receive traJ.nmg m 2003 had
done so Annual traJ.rung m 2003 for OPIC's approximately 140 confidential fliers was pnmanly
accomphshed by them completing one of two mteracttve computer-based trammg (CBT)
modules Filers were required to provide the ADAEO with electromc cert1f1cation statements
conf1rrrung they had completed a traJ.nmg module Those few who were unable to complete the
CBT modules were provided appropnate wntten matenals
In 2004, the ADAEO stated that he plans to provide m-person traJ.mng to nonpubhc filers
covenng vanous ethics-related topics We attended one trammg session held m May covenng
travel-related issues While the trammg did mcorporate most of our training regulation's content
reqUJrements, 1t did not mclude a review of OPIC's supplemental regulation or the Federal
conflict of interest statutes (5 CF R § 2638 704(b)(3) and (4)) We were told, however, that
these requirements were included m a subsequent traJ.nmg session and would be incorporated
mto future sessions

Mr Dev Jagadesan
Page 7

ETIDCS COUNSELING AND ADVICE
Ethics counselmg and advice services meet the requirements of 5 C F R
§ 2638 203(b)(7) and (8) While ethics advice is sometimes provided orally, tt 1s often dispensed
m wntten form, usually by e-mail Covenng 2003 up to the present, we exam.med the one and
only wntten determmauon provided to a PAS employee and also exammed a sample of
approximately 45 other wntten detennmattons provided to other md1v1dual employees In
addition, we examined a few informational memorandums provided to aH employees Overall,
we found that the advice and mfonnation was accurate and consistent with applicable laws and
regulations
We commend the fact that you have msntuted several good management practices which
enhance your counseling and advice program
Those pracuces include (1) occasional
distnbut1on of ethics mformanonal memorandums to all employees, (2) mamtammg a useful and
mformauve Intranet ethics Web site {The Compass), and (3) a standardized method to ensure
that all departing OPIC employees are given a post-employment bnefmg and wntten rnatenals
We encourage you to contmue these practices
OUTSIDE EMPLOYMENT
OPIC's supplement to the standards of conduct regulation at 5 CF R part 4301 requires
all employees to obtain approval from you before engaging m any outside employment Based
on the few examples of the employment authonzations we examined, 1t appears that employees
are, m fact, obtaining pnor approval But, we discussed and suggested several aclm.Imstrat1verelated practices to enhance ethics officials' oversight of those employees who pursue outside
employment act1v1ties For example (1) consider havmg supervisors imtially review employees'
requests for approvals of outside employment pnor to your approval, 5 (2) estabhsh some type of
cross-checkmg method to ensure that those outside posttlons held by employees reqmred to file
financial disclosure reports have been appropnately approved and reported, and (3) on a regular
basis obtain updated information on employees' outside employment activities
SPECIAL GOVERNMENT EMPLOYEES
Unttl recently, OPIC had two types of SGEs its pnvate sector Board members and
members of the agency's Afnca Investment Advisory Council (Council) However, dunng the
ttmefra.me of our review, we were told that the Councll had disbanded Though we found some
mmor fmanc1al disclosure reporting anomahes concemmg these SGEs, we believe those issues
are now mconsequent1al

5

A supervisor's knowledge of employees' duties and responsibihttes could be beneficial m
determmmg whether approval should be granted

,
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For Board members who are SGEs, we found that annual ethics trfilnmg and financial
disclosure requirements are being satisfied According to the previous DAEO, all pnvate sector
Board members received required ethics training m 2003 and 2004 In addltJon, we found that
all four OGE Form 450 reports requtred to be filed in 2003 were filed and reviewed timely 6
ENFORCEMENT
We could not assess whether you are ensunng that OPIC promptly and effectively deals
with those employees who engage in unethical conduct (5 CF R § 2638 203(b)(9)) based on the
fact that there have not been any recent alleged v1olat1ons of the cnmmaJ confl1ct-of-mterest laws
or the Standards of Conduct In addluon, we could not assess whether mformatJon developed by
an office of inspector general (010) is reviewed by ethics officials or whether OIG services are
used as appropnate (5 CF R § 2638 203(b)(ll) and (12)), smce there have not been any recent
instances of use
The Agency for International Development's (AID) OIG has statutory authonty to
provide mvest1gat1ve services to OPIC We were told that 1f a misconduct issue were to anse,
ethics officials would perform their own preliminary mvest1gation before callmg upon AID's
OIG Though no confhct of mterest matters have been referred to the Department of Justice
(DOJ), ethics officials advised us that, if warranted, they would consult with both AID's OIG
and OGE pnor to makmg a referral and would concurrently notify OGE of any referral made to
DOJ (5 CF R § 2638 603)
TRAVELPAYMENTSFROM
NON-FEDERAL SOURCES
On an occasional basis, OPIC accepts payments for travel, subsistence, and related
expenses from non-Federal sources under 31 USC § 1353 Though we found that the agency
has routmely comphed with the requirement to timely foiward semiannual reports to our Office
accountmg for those acceptances, we found some reportmg maccuracies
The last three
sermannuaJ reports forwarded to our Office (covenng the tlmeframe from October 1, 2002
through March 31, 2004) mdlcated that OPIC accepted a total of eight payments However,
discussions with the ADAEO revealed that five of the eight acceptances were reported m error
He advised us that he discussed these reporttng errors with appropnate OPIC adrmmstratJve staff
and that this should not recur
Concerning the three remammg payments accepted by OPIC from non-Federal sources
for travel, we found that those appeared to have been accepted m accordance with 31 U S C
§ 1353 We discussed with the ADAEO some of our suggestions to improve and streamhne the
approval process and other ways to ensure that OGE 1s properly notified of acceptances under
this authonty For example, mamtam a "uckler" recordkeepmg system to compare approved
0f the seven active SOE Board members. only four were reqmred to file OGE Forms 450 m
2003
1
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acceptances versus actual expense mformat:J.on provided by travelers, and modify the template
used by employees requestmg agency acceptance of travel expenses to include both the dates of
travel and dates of attendance at the related event
RECOMMENDATIONS
We recommend that you
1

Ensure, as necessary, that all pubhc reports filed by mcumbents m May
2004 are recertJfied after completmg confhct of mterest reviews m
accordance with 5 C F R § 2634 605

2

Ensure that confident.Jal reports f!led by non-PAS employees, startmg with
those ftled by mcumbents m October 2004, are reviewed for conflicts of
interest m accordance with 5 C FR §§ 2634 605 and 2634 909(a), or gam
approval from our Office to use an alternative system m heu of usmg the
OGEFonn450

In closmg, I wish to thank you for all of your efforts on behalf of the ethics program
Please advise me w1thm 60 days of the specific acttons planned or taken concernmg the
recommendat:J.ons m our report A follow-up review wil1 be scheduled w1thm six months from
the date of this report In view of the corrective action authonty vested with the Director of the
Office of Government Ethics under subsection 402(b)(9) of the Ethics Act, as implemented m
subpart D of 5 C FR part 2638, it is important that ethics off1c1als cake actions to implement
recommendat1ons ma timely manner Please contact Ilene Cramsky at 202-482-9227 if we can
be of further assistance
Sincerely,

o~ck
C'~eputy

Covaleskl
Director
Office of Agency Programs
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James I Ketghtley
Designated Agency Ethics Off1c1al
Pension Benefit Guaranty Corporauon
1200 K Street, NW

rmim
Washmgton, DC 20005-4026
Dear Mr Ke1ghtley
The Office of Government Ethics (OGE) has completed us review of the Pension Benefit
Guaranty Corporation's (PBGC) ethics program The reVlew was conducted pursuant to section 402
of the Ethics m Government Act of 1978, as amended (the Etlucs Act) Our Objective was to
detenrune the program's compbance with apphcable laws and regulauons We also evaluated
PBGC's systems and procedures for ensunng that etlucs VJolations do not occur Tius review was
conducted mtemnttently from January through Apnl 2004
HIGHLIGHTS
Wlule certam areas of PBGC's ethics program are sound and suited to your agency's rmss10n,
size, and employees, other areas requll'e improvement Well-run aspects of your program mclude
sabsfymg OGE's ethics tra:mmg regulatory requirements and provuhng useful and accurate advice
when employees ask ethics-related questtons However, we found def1c1enc1es m the financial
disclosure systems for both regular employees and special Government employee (SGE) members
of PBGC's one advtsory committee In addlbon, m the enforcement area, we want you to notify us
not only of any adnumstrauve action (mcludmg disc1phnary action) taken concerning the two ethics
cases referred tom this report, but if action 1s not taken, please confann that 1t was affinnatJvely
considered
PROGRAMSTRUCfURE
It appears that ethics staffing of your program JS appropnate gJven the agency's size and
organizational structure As the General Counsel, you serve as the Designated Agency Ethics
Official (DAEO) for approximately 800 PBGC employees, all of whom are located m
Washington, DC An Assistant General Counsel serves as Alternate DAEO (ADAEO) and devotes
about 20 percent of his time to ethics-related duties Hts supervisor, a Deputy General Counsel, also
serves as an ethics official In adcht1on, several Office of General Counsel (OGC) staff attorneys
serve as Ethics Counselors, one of whom serves as a pnmary etlucs pomt of contact and another
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who recently took charge of tracking financial disclosure reports and conducting prehnunary reviews
of those reports
ENFORCEMENT
The handhng by your office and the OIG of two ongoing ethics cases which are chscussed
below revealed instances of non-comphance with 5 C F R § 2638 603 and raised questions with
respect to PBGC's compliance with§ 2638 203(b)(9), (11), and (12) Indeed, we do not beheve that
m the first case descnbed below you ensured that PBGC took prompt and effect.ave adnnmstrative
action against the employee In addition, discussions with ethics and OIG officials revealed a
longstanding difficult relat1onsh1p between the two offices wluch impeded effect.J.ve coordination on
employee nusconduct cases Though we stall have some concerns about the overall effectiveness
of the working relat1onsh1p between the two offices, based on comments from both you and OIG
officials, it appears that the relationship 1s gettmg better To ensure the viab1hty of PBGC's
enforcement process when deahng with future employee misconduct cases, we encourage that you
and OIG officials contmue to improve upon your working relationship
Section 2638 603 requires agencies to concurrently notify OGE of referrals for prosecution
to the Department of Justtce (DOJ) of alleged violauons of the cnmmal confhct-of-mterest statutes,
as well as to nottfy OGE promptly of any declmauons to prosecute and disciplinary or corrective
acnon initiated, taken, or to be taken Section 2638 203(b)(9) requires the DAEO to ensure that the
agency takes prompt and effective administrative action against agency employees to remedy ethics
v10lattons Subparagiaph (b){ll) of§ 2638 203 requires the DAEO to ensure that mformatJ.on
developed by OIG ts reviewed to detenrune whether such mformation discloses a need for taking
prompt corrective action to remedy actual or potenual confhct-of-mterest situations Subparagraph
(b)(12) of§ 2638 203 reqmres the DAEO to ensu1e that the services of OIG are utilized by ethics
officials, includmg refemng matters to and accepting matters from OIG
Case Involving the Director Insurance Ooerations Department
Ethical v10lat1ons mvolvmg the Director, Insurance Operations Department (IOD) have been
longstandmg 010 officials in1t1ally began mvest1gatmg him m 1997 based on allegattons that he
had improperly accepted a gift and showed favontism to a PBGC contractor dunng the awarding of
contracts Smee that time, according to OIG officials, there have been a senes of mtertwmmg
mvesugat1ons mvolvmg this employee
In July 2000, the General Accountmg Office (GAO) iniuated its own investigation
concerning contractmg irregulanttes at PBGC GAO' s mvesttgat1on focused on the propnety of two
of the contracts awarded by the Director, IOD In its testimony before the Senate Special Comnuttee
on Aging and the Comnuttee on Small Business on September 21, 2000, GAO reported they found
that the Director, IOD had "demonstrated a lack of impart1ahty" wnh respect to awarding one of the
contracts and had "created the appearance of improperly mfluencmg the award of the two contracts"
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under exammat1on
action

GAO planned on refemng this matter to PBGC and to DOJ for additional

We understand that m early-2001 OIG officials referred the Director, IOD to DOJ's Pubhc
Integnty Section and the US Attorney for the Distnct of Columbia alleging an 18 USC § 208
v10lation However, our Office was not concurrently not1f1ed, as required by 5 C F R § 2638 603
In September 2001, DOJ dechned to prosecute this case 1 We also understand that OIG officials
subsequently referred this matter, m June 2003, to DOJ's Civll Division and that a determmation 1s
stlll pendmg
We were informed that m August 2003 an OIG mvesttgat1ve report covenng wrongdoings
on the part of the Director, IOD was transtnltted to you After receipt of this report, you asked the
OIG to provide addmonal evidence to support its report fmdmgs, which we were told was provided
m December 2003 When we met with you m March 2004, you told us that this matter had been
under review for several months and that you had retained outside counsel to ensure consistency m
the apphcatton of any dlsc1phnary action that may be meted out Subsequent to our exit bnefmg
with you, on Apnl 16 the Deputy Executive Director issued a nonce to the Director, IOD, proposing
a 14-day suspension without pay, and counseled him m wntmg Please notify us of the final decision
on whether or not proposed actton ts taken
Case Involving the Director. Strategic Planmng Department
Allegattons of nusconduct by the Director, Strategic Planrung Department (SPD) were raised
to the OIG m January 2002 OIG offtc1als began an mvestigatton m June 2002 based on allegations
that she was still a partner m the ftrm she was employed with pnor to her employment with PBGC
and that she had steered PBGC contracts to her fnend and former partner Accordmg to OIG
offlc1als, they substanttated that the Director, SPD participated m vanous procurement acuons
which resulted m her former partner obtammg multiple non-compet1ttve contracts with PBGC
In January 2003, OIG officials referred this case to DOJ's Fraud and Pubhc Corruption
Section, which declined prosecution One year later, m January 2004, the OJG referred this case to
DOJ's Pubhc Integnty Section alleging v10lat1ons of 18 US C. §§ 205 and 208, which was declined
m February 2004 2 Also m February, accordtng to OIG officials, DOJ's Fraud and Corruption
Section referred this case to DOJ's Clvtl D1v1s1on and received a dechnauon that same month

1

010 officials notified OGE of this referral and DOJ's dJspos1uon m February 2004 OIG
officials told us they plan to implement a new process for improved identification of cases and
not1ficat1on to OGE to ensure that we are concurrently not1f1ed of referrals and promptly notified of
any declmat1ons and d1sc1plmary or correct! ve action 1mt1ated or taken
2

2004

As m the other case, OGE was not notified of the referral and decimation until February
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We were mformed that m December 2003. an OIG mvestigauve report covenng vanous
charges against the Director, SPD was translll.ltted to you and that PBGC management officials were
bnefed. on this case Accordmg to OIG officials, they provided supplemental mvestigatlve
mfonnation to management and you m February 2004 You have also retained outside counsel m
this case to ensure consistency m the application of any disciplinary action that may be meted out
as well as to conduct additional mvest.Jgative work Accordmgly, as required by 5 CF R
§ 2638 603, notify us of any d1sc1phnary action taken If acnon 1s not taken, notify us whether 1t was
affinnatl vely considered
FINANCIAL DISCLOSURE SYSTEMS
Vanous aspects of PBOC's pubhc and confidential financial disclosure systems need
strengthening to ensure that recently made improvements are mstitutlonahzed At the start of our
review m January, we found that manyfmanc1al chsclosure reports required to be ftled m 2003 were
Ill.lssmg and that many reports had not been reviewed and/or certified These fmdmgs raised our
concerns about the viability of these systems to detect potennal conflicts of interest We advised
etlucs offlc1als about our concerns and they took unmech.ate action to locate, review, and certify the
rrussmg reports While our exammatlon of reports ch.d not detect any potential confhcts (and
subsequent reviews conducted. by ethics officials found none}, we were concerned about the
adequacy of disclosed mformatlon on some reports These concerns were addressed by the close of
our review
PBOC has longstandmg wntten procedures for adill.lmstenng its fmancial disclosure systems
which we found generally met the fundamental requrrements of the Ethics Act However, we believe
that these procedures need to be updated to more accurately reflect how the systems are now bemg
administered. Smee ethics officials agreed to make changes and mcorporate the suggestJ.ons we
made, we are not makmg a formal recommendation
We also discussed methods to streamlme and improve the overall processmg and track.mg
of fmanc1al disclosure reports We were advised that many of our suggestions would be
implemented For example, as a first step, one Ethics Counselor has reorgamzed the f1hng and
trackmg system In addition, she has assumed respons1bihty for tracking receipt of financial
disclosure reports as they are submitted to OGC Moreover, she will m1ttally review all reports and
mom tor those reports that will be certtfied by other ethics officials
Pubhc System
We ex8lll.lned 303 of the 31 pubhc reports required to be filed m 2003 and found all were
filed timely However. the review and cert1ficanon of many reports was protracted-exceedmg a year

3

We did not examine one report which was under review by ethics officials
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for some Ethics off1c1als explained that many reports were misfiled and forgotten instead ofbemg
forwarded to the ADAEO and you for fmal certJ.f1catton
Dunng our review, once ethics off1crnls had certJ.fied most pubhc reports, we questioned
them on whether the fmanc1al mformatlon disclosed m a few reports was accurate and complete
Ethics off1c1als advised us that except for two of the reports for which requested add1t1onal data was
pending, they had followed up with filers, obtained all required mformat1on, and assured that there
were no potential conflicts of interest
Concerning the delayed forwarchng of your May 2003 pubhc report to our Office pursuant
to 5 C FR § 2634 602, apparently, 1t too was misfiled and forgotten about along with other pubhc
reports In adchtion, when it was forwarded to theExecut1veD1rectorforceruf1cat1on, 1t languished
The report was ultimately certified by the ADAEO and forwarded to OGE m January 2004 We
advised ethics off1c1als that your report is not reqmred to be certified by the Executive Director {as
called form your current wntten procedures for adnumstenng the pubhc system) but rather can be
certified by the ADAEO
Confidential System
We found s1 mtlar breakdowns m the conf1 dential system as w1 th the pubhc system Although
we did not independently venfy that all of the approximately 170 confidential reports required to be
filed m 2003 were accounted for, ethics off1c1als told us that all had been collected Based on our
review of a sample of 35 reports, we found that most were filed and m1t1ally reviewed by supervisors
timely However, certlficat1on by ethics officials was protracted Mostly due to poor record keeping
and a mismanaged tracking system, ethics officials were not aware of the extent of uncertified
reports until we raised our concerns when we exanuned the files
Dunng our review, once ethics officials had certified most confidential reports, we
questioned them on whether the financial information chsclosed on a few reports was accurate and
complete By the close of our review, ethics officials advised us that all reqmred mformatJ.on had
been obtained and that there were no potential confhcts of interest
SPECIAL GOVERNMENT EMPLOYEES
In 2003, due to the press of other legal work, ethics officials forgot to collect the required
new entrant confidential reports filed annually by six of the seven PBGC advisory COIIlIIllttee
members, all of whom are SGEs However, they chd timely collect and review the required report
from one member, who was newly appomted m 2003 As a way to remedy future oversights and to
avoid the adnumstrative burden of havmg advisory comrruttee members file at the time of their
anmversary/reappomtment dates, ethics officials plan to implement OGE's suggestion to use
May 15 for thetr SGE report fihng anniversary date {See DAEOgram D0-03-021, dated October 23,
2003)
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Ethics offtc1als advised us that all advisory colllll1lttee members received m-person annual
ethics trammg m Apnl 2003 For 2004, they intended to dtstnbute wntten ethics trammg rnatenals
to all members when they distnbute the OGE Forms 450 Ethics off1c1als also planned to provide
m-person trammg atone of the adv1sorycomrmttee's rneetmgs m 2004 Furthermore, from now on,
m addtuon to tracklng the receipt and review of advisory comrmttee conf1denttal reports, ethics
officials will be recordmg the dates when wntten matenals are chstnbuted and m-person trammg 1s
provided
WAIVERS
From 2003 to the present, PBGC dtd not issue any wmvers pursuant to 18 US C § 208(b)(l)
or (b)(3); however, m 2002, three were issued While consultat10ns took place with our Office pnor
to granting these waivers, copies were not forwarded m accordance with 5 C F.R § 2640 303
Instead, we collected copies of the three wm vers at the start our of review Smu lar to the observation
we made m 1999 when we last conducted a review at PBGC, we rernmd you of the reqwrement to
forward copies of waivers to our Office
ETEilCS EDUCATION AND TRAINING
The requirements of subpart G of 5 C FR § 2638 are bemg met at PBGC m proVldmg 1mtial
etlucs onentat10n and annual ethics trammg and documenting your agency's annual ethics trammg
plan We commend that m adchtion to providmg OGE-required ethics trammg, for the last few years
ethics officials have also conducted "business ethics" trammg for all employees. According to the
results of OGE's employee ethics survey,4 respondents who received recent trammg indicated that
1t was very useful m makmg them more aware of ethics issues and m guiding their decisions and
conduct m connect10n with their work As a good record-keeping practice, ethics officials mtend
to annually record covered employees' receipt of etlucs tra.Jmng along with tracklng mfonnatlon on
the receipt and review of those employees' fmanc1al disclosure reports
Initial Ethics Onentatlon
The initial ethics onental:lon requirement is munedtately satisfied for new employees when
they enter on duty through the Human Resources Department (HRD) and are given required wntten
matenals Infonnat1on given to new employees includes a copy of the Standards of Conduct, a
memorandum summanzmg the regulation, a hst of frequently asked questions, and information
about PBGC ethics officials According to ethics officials, all new semor officials are also given
personahzed ethics onentat1on bnefmgs shortly after they begm work

'OGE surveyed PBGC employees m the November through December 2003 tame frame
Complete results of this survey were transillltted to you m March 2004
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We commend that m 2003 ethics off1c1als instituted the pracbce of offenng ethics onentation
classes to all new employees (m addinon to the onentat1on matenals provided by HRD) We
encourage that these classes continue to be offered as a means to raise etlucal awareness, especially
among non-covered employees
Annual Etlucs Training
We determined that the annual ethics trammg requirement was sat1sf1ed m 2003 based on
attendance records we examined and ethics officials' assurances Almost all covered employees
attended m-person classroom trammg which covered vanous aspects of the ethics rules and laws
All pubhc filers received either classroom or personalized trammg For the few confidential fliers
who did not attend a classroom session, ethics off1c1als confirmed that they mstead used an OGE
computer-based trammg (CBT) module
In 2004, ethics officials planned to provide m-person training to all pubhc fliers Though mperson trammg may also be provided to all confidential filers (mcludmg prov1dmg spec1al1zed
training to some office groups), officials are also cons1denng offenng additional CBT opnons to
them We discussed the poss1b1hty of usmg CBT developed by other agencies and adapting 1t for
PBGC use If this were to be done, 1t would be useful to add these trammg modules to your Intranet
Ethics Page for use by all employees
ETlllCS COUNSELING AND ADVICE
PBGC's ethics counseling and advice services meet the requirements of 5 CF R
§ 2638 203(b)(7) and (8) Though advice 1s most often provided orally, it is also dispensed m
wntten form, usually by e-mail We examined approximately 25 wntten determinations that were
provided to employees from 2003 to the present and found that they were accurate, consistent with
apphcable laws and regulations, and appeared to meet employees' needs According to OGE's
employee survey results, respondents who sought advice from agency ethics off1c1als mdicated that
the advice they received was very useful and that ethics officials were extremely helpful
A commendable practice that you have m place is that you prov1de post-employment
mformabon to all departing employees In addition, there is an Ethics Page on PBGC,s Intranet.
However, smce hmited wntten advice is dispensed and pnmanly only basic mfonnatlon displayed
on the Ethics Page, we suggest, m an effort to highlight ethical behavior and rules, that ethics
offlc1als on a regular basis either d1stnbute wntten information to all employees or post new entnes
on the Intranet addressing topical ethics matters In add1t1on, because ethics offic1als dispense most
of their advice orally, as a good management pracnce, we advocate retammg some type of wntten
record of the advice provided to employees

Mr. James I Keightley
Pages
We commend that PBGC recently removed its longstanding residual ethical conduct
regulation at 29 C F R. part 4904 This action clanfies for employees that PBGC does not reqmre
them to obtam pnor approval before engagmg m outside employment and other act1v1t1es
TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES
We found that all 13 payments from non-Federal sources for travel, subsistence, and related
expenses incurred by employees on official travel from October l, 2002 through September 30, 2003
were accepted m accordance with 31 US C § 1353 However, due to ethics offtc1als' oversight, the
senuannual report required to be sent to our Office covenng the penod of October 1, 2002 through
March 31, 2003 was not forwarded Instead, m December 2003, officials provided a report covenng
October 1, 2002 through September 30, 2003 Ethics off1c1als assured us that the next se1D.1annual
report (covenng October l, 2003 through March 31, 2004) would be ttmely forwarded
We discussed methods to streamline the adnurustrat1ve aspects of approving offers of
payments of travel and expediting the required reporttng to our Office In addition, we discussed the
need for PBGC Nonce Number 92-5 5 to be updated to remove references to the General Services
Adnumstration's mtenm regulation, PBGC's regulations on ethical conduct, and the honorana
prohibition Whde we understand that this agency notice does not fall under OGC's JUnsdiction,
ethics officials advised us that they would work with appropnate PBGC off1c1als to revise it
RECOMMENDATIONS
We recommend that you

1

Ensure that the newly developed fmancial disclosure trackmg systems
capture reliable and accurate mformat1on concemmg the fihng and
review of pubhc and confidential reports

2

Ensure that pubbc and conf1denttal reports are timely reviewed and
cert1f1ed

3

Collect the required confidential reports from advisory cormruttee
members

4

Ensure that pubhc and confidenbal report filers disclose accurate and
complete mfonnabon

5

In our 1999 report, this document was referred to as PBGC D1rect1ve IM 10-4
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5

Notify us not only of any adnumstrall ve action (mcluchng dtsciplmary
act10n} taken concerning the two ethics cases discussed m this report,
but if action ts nottaken, confirm that 1t was affirmatively considered

In closing, I wish to thank you for all of your efforts on behalf of the ethics program Please
advise me withm 60 days of the spec1f1c actions planned or taken concerning the recommendations
m our report A follow-up review will be scheduled w1thm six months from the date of this report
In view of the corrective action authonty vested with the Director of the Office of Government
Ethics under subsection 402(b}(9} of the Ethics Act, as implemented m subpart D of 5 CF R
part 2638, 1t is important that ethics officials take actions to implement recommendattons ma umely
manner We are sending a copy of this report by transnuttal letter to the Inspector General Please
contact Ilene Cramsky at 202-482-9227, 1f we can be of further assistance

Sincerely,

Deputy Director
Office of Agency Programs
Report Number 04 - O11
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Rudy Sanchez
Designated Agency Ethics Offtc1al
Selective Service System
1515 Wiison Boulevard
Arlington, VA 22209-2425
Dear Mr Sanchez
The Office of Government Ethics (OGE) has completed 1ts review of the Selective Service
System's (Service) ethics program The review was conducted pursuant to section 402 of the Ethics
m Government Act of 1978, as amended (the Ethics Act) Our objective was to determine the
program's comphance with apphcable laws and regulations We also evaluated the SeI'VJ.ce's
systems and procedures for ensunng that ethics violations do not occur This review was conducted
mtenmttently from March through May 2004
:EilGlil.IGHTS
While our examination of your program found a few system- and process-related faults, we
are pleased that corrections and improvements were made both before and durmg the time frame of
our review to ensure that your program complies w1 th applicable etlucs statutes and regulations Our
concern about the Service's program focuses on its continued viab1hty based on the high turnover
rate m Designated Agency Ethics Officials (DAEO), five different employees (mcludmg you) have
served as DAEO smce 2000. Subsequent to our exit bnefmg with ethics off1c1als, which was held
on May 6 when you held the Alternate DAEO (ADAEO) positlon, we were told that the Service's
new Actmg Director had appointed you as DAEO The former DAEO was appomted ADAEO
Wlule tlus change comports with the concerns we rmsed about the former DAEO's temporary
appointment status, it agmn h.Jghhghts the turnover rate issue.
PROGRAMSTRUCfURE
Current staffing level for the ethics program appears appropnate given the agency's size,
organizat10nal structure, and mission At the time of our review, the agency's Executive Officer had
been serving for a year as DAEO for the approximately 160 Service employees located at
headquarters m Arlington, Vtrgm1a, a Data Management Center, and three regional offices around
the country Whtie the Service did not have an ADAEO for many years, JUSt before the start of our
review, you, as the agency's one attorney-advisor, were appomted to fill thatpos1tton You had long
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provided legal advice for the ethics program before your ADAEO appomtment The switch m
appomtments between you and the former DAEO was made on May 12
We believe that most of the ethics program breakdowns outlined in this report can be
attnbuted to the high turnover rate m DAEOs over the past few years Despite the Service's
ongoing restructunng and management changes, we encourage you to mamtam a stable ethics
program structure as a means by which to sustam the program's viabihty
ETIDCS AGREEMENTS
There are no ethics agreements m effect for current employees However, the nominated
Service Director (whose Senate heanng was held on January 28, 2004, but who has not yet been
confirmed) does have a pendmg ethics agreement 1 After the subID1ss1on of his nominee report to
our Office, he subsequently entered mto an agreement with the Servtce's Senate confirmabon
comnuttee which we were not aware of until the time of our exit bnefing with you We clanfied
with your predecessor the requirements of 5 CF R. § 2634 803(a)(2) concerning immediately
nottfying OGE of agreements such as th.ts In addition, we clanfied the following requirements that
acuons(s) to comply with the agreement be taken w1thm the time frame prescnbed in the agreement
(§ 2634 802(b)), that there be wntten evidence of the action(s) taken(§ 2634 804(b)), and that such
supporting documentation be forwarded to OGE shortly after the actions are taken
(§ 2634 804(a){l))
ENFORCEMENT
Based on the fact that there have been neither any recent alleged v1olatJons of the cnmmal
confbct-of-mterest laws nor the standards of conduct, we were unable to assess whether you are
ensunng that the Service promptly and effectively deals with those employees who engage m
unethicalconduct(5C FR § 2638 203(b)(9)) In addition, we could not assess whethermformatmn
developed by an office of inspector general (OIG) 1s reviewed by ethics officials or whether OIG
services are used as appropnate (5 CF R § 2638 203(b)(l l) and (12))
The Service has an agreement with the Smtthsoman lnstltution OIG to provide mvestigative
services Accord.mg to discussions with you, an 010 official, and a Service employee who serves
ma haison capacity with the OIG, there have been no recent investigations mvolvmg employee
misconduct H ever required, 1t 1s hkely that the 010 and DAEO would JOmtly and concurrently
noafy OGE of any referrals to the Department of Justice alleging v1olattons of the cnmmal confhctof-mterest laws, m accordance with 5 CF R § 2638 603(b)

1

The Service Director is the agency's only Pres1dent1ally-appomted1 Senate-confirmed (PAS)
position We were advised that the Service now has an Acting Director servmg on a part-time basis
who 1s a PAS employee from another agency
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ETHICS COUNSELING AND ADVICE
There is a process in place to provide ethics counseling and advice to employees to meet the
requirements of 5 CF R § 2638 203(b)(7) and (8), however, overall, nurumal advice is dispensed
smce Service employees ask few etlucs-related questions The two e-mail detenrunauons provided
to mdlv1dual employees m the past year showed' that the advice was accurate and consistent with
applicable laws and regulations
To keep employees informed of ethics matters, ethics off1c1als have issued a few e-mails to
them referencing ethics rules and OGE's Web site Ethics officials also assured us that departing
Service employees are given either a post-employment bnefmg or wntten matenals depending on
their situation When we Jast met, we spoke about the benefits of estabhshmg an intranet ethics Web
site at your agency as a way to easily provide ethics-related information on matters germane to
Service employees
ETHICS EDUCATION AND TRAINING
Based on recently made improvements, we found that OGE's ethics educauon and trammg
requirements are now bemg met at the Service Though the Service's ethics trammg plan had not
been routinely documented m the past, m accordance w1th 5 CF R § 2638 706, m 2004 a wntten
plan was developed with assistance provided by the Service's OGE Desk Officer We are satisfied
that initial ethics onentatlon ts met for new employees shortly after they in-process through the
Human Resources Division
Matenals given to new employees mclude a copy of the
Standards of Conduct In addition, ethics officials recently mslltuted a pracnce of sendmg a
welcome notice to them via e-mail, which ensures meeting the requirements of S CF R
§ 2638 703(b) and (c)
Our review of an attendance roster from an Apnl 2003 annual ethics trammg class confirmed
that m-person trammg was provided to all covered employees by two OGE desk officers By the
ti.me of our last meeung, we were informed that you had recently trained all four pubhc fliers m
order to fulfill their 2004 ethics trmrung requirement and that you plan to tram other covered
employees m October 2004
We were also told that you mtend to personally provide an ethics onentation bnefing to the
new Director after his confmnatlon and appomtment In add.Juont you mtend to annually proVIde
personalized ethics tra.mmg to him We advocate these ethics trammg practices
FINANCIAL DISCLOSURE SYSTEMS
Based on the changes and correctJons mst1tuted dunng our review, we detennmed that the
Service's pubhc and confidential fmanc1al disclosure systems are now m cornphance with OGE' s
financial disclosure requirements, and related processes are back on-track Dunng our review ethics
officials (1) documented the agency's procedures for admimstenng the financial disclosure systems,

..
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m accordance with the Ethics Act, (2) certified fmanc1al disclosure reports that the prevmus DAEO
had not certlfied and assured to us that there were no confhcts of interest, (3) collected a long
overdue tenrunatlon pubhc report from the previous Director, 2 (4) disposed of financial disclosure
reports older than six years, and (5) made addittonal annotattons to reports to clanfy reported entnes
We were also assured that for the annual conf1denttal fmanc1al disclosure f1hng cycle, ethics officials
would not request employees to file OGE Forms 450 earher than October 1
We cletemuned that all 6 pubhc3 and all 18 confidential reports required to be filed m 2003
were flled, reviewed, and certified timely It appeared that the review of the reports was thorough
based on the few notanons and correcttons made on them
TRAVEL PAYMENTS FROM
NON-FEDERAL SOURCES
We could not assess the acceptance of payments for travel, subsistence, and related expenses
from non-Federal sources smce the Service does not accept this type of payment However, we
found that for the last several years the Service had not subnutted all of the required semiannual
negative reports to our Office. Dunng the time frame of our review, ethics officials provided the
negative reports to OGE, m addition to prov1dmg a negative report for the most recent time frame
(covenng October 1, 2003 through March 31, 2004)
In closmg, I wish to thank you for all of your efforts on behalf of the ethics program. No s1xmonth follow-up review 1s necessary m view of the fact that we have no recommendations for
1mprovmg your program at this a.me. Please contact Ilene Cramsky at 202-482-9227 if we may be
of further assistance

Sincerely,

oJ.~
ck Covaleslo
Deputy Director
Office of Agency Programs
Report Number 04 - 010

2

The previous Director, who left the agency m January 2003, did not file his termmatlon
report until March 2004 Due to confusion on the part of previous DAEOs, it was not until the start
of our current review that the collect1on of his report was pursued Based on the c1rcumstances
descnbed m the correspondence accompanymg the previous D1rectorts report, your predecessor
appropnately granted him a wmverofthe $200 late filmg fee
3

In 2003, two termination, two new entrant, and two annual pubhc reports were required
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G. John Heyer
Designated Agency Ethics Off1c1al
Committee for Purchase From People
Who Are Blmd or Severely Disabled
Jefferson Plaza 2, ~
1421 Jefferson DaVIs Highway
Arhngton, VA 22202-3259

Dear Mr Heyer
The Office of Government Etlucs (OGE) recently completed its review of the ettucs program
at the Comnuttee for Purchase From People Who Are Blind or Severely Disabled (Comrmttce) This
review was conducted pursuant to secuon 402 of the Etlucs in Government Act of 1978, as amended
(the Etlucs Act) Our objective was to detennme the etlucs program's comphance with applicable
statutes and regulations. We also evaluated the Comunttce•s systems and procedures for ensunng
that etlucs Violations do not occur Tius reVIew was conducted m Apnl 2004

ffiGHLIGIITS
The Committee's ethics program generally meets OGE's reqUU'Cments, but there are some
areas that require improvement. As we found dunng our last review m 1995, the Conun1ttee•s
fmanc1al disclosure system 1s not in compbance with ethics statutes and regulations Accordingly,
we recommend that you have special Government employees (SOE) file confidenttal reports as
reqwred by 5 CF R § 2634 904(b), keep previously filed SF278s from these fden confidentJal, and
ensure that employees file new entrant reports w1tlun 30 days of assuming a covered position at the
Comm1ttee
On a poSJt1ve note. we commend you for providing in-person, one-on-one m1tial ethics
onentatlons for all employees We further note that you go above and beyond OGE's trammg
requirements by prov1d.mg spec1abzed trammg, covenng gifts from outside sources, to new
employees at two centraJ nonprofit agencies that work closely with the Comm.Jttee, yet are
independent of 1t

PROGRAM STRUCTURE
The Committee was created m 1971 to adnumster theJav1ts-Wagner-O'Day Program, which
provides employment opportumbes for bhnd or severely disabled Amencans by orchestratmg
Government purchases of products and semces provided by nonprofit agencies employing such
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people The Comnuttee 1s headed by 15 Pres1dennally-appomted members, 11 of whom represent
other Federal agencies The remmnmg four are pnvate c1t1zens who serve as SGEs Supporting
them are approximately 28 full-bme employees
In your capacity as the Cmruruttee's General Counsel, you serve as the Designated Agency
Ethics Offic1al (DAEO), devoting about 10 percent of yourttme to adnumstenng the ethics program
After we nobfied you dunng pre-review work that the Committee needed an Alternate DAEO, the
Deputy ExecutiveDrrector agreed to serve m this capacity He was formally designated as Alternate
DAEO on Apnl 21, 2004 Although he recently attended OGE's course on pubhc financial
disclosure, he will hkely serve solely as your back-up for the time bemg

COMJ\mlEE MEMBERS INCLUDING SGES
Although there are some problems with the financial disclosure system for Conuruttee
members, you do an admirable JOb trammg SGEs The only SGEs are the four Comm.Ittee members,
but you also require Comnuttee members from other Federal agencies to submit their financial
disclosure reports to you at the same time they subnut them to their parent agencies' etlucs officials
In adchbon, we are glad to see you are rev1ewmg the reports for potenbal conflicts of mterest by
companng them with the agendas of Comnuttee meebngs
Financial Disclosure
You have been requanng SGEs to file pubhc reports because they meet the pay threshold,
however, you recently determined that they only work approximately 33 days per year Thus, under
5 C FR §§ 2634 201 and 2634 204, they should only be required to file confidential reports.
Henceforth, until such bme as you deternune they will work more than 60 days m a calendar year,
SGEs should file new entrant confidennal fmancial disclosure reports each year Furthermore, you
must ensure that their previously filed SF 278s remam confidential
Another problem 1s that at the time of our review you did not have reports from any
Conuruttee members appointed after May 2003 These missmg reports included a new entrant report
from one SGE and cop1es of the most recent annual reports filed by six Comnuttee members from
Federal agencies In fact, you did not request reports from these Committee members until the 2004
annual fihng cycle In order to ensure that they are not actmg on Comrmttee matters m which they
have a financial interest, you must take steps to obtam reports from new entrant SGEs wnhm 30 days
of their entenng a covered pos1bon and from new CommJttee members from other Federal agencies
pnor to any meebngs
Aside from these problems, the financial disclosure system for Corrumttee members appears
to be operating effecu vely We exanuned all of the confidential financial disclosure reports due from
Committee members (both SGEs and representatJ. ves from other Federal agencies) by your May 2003

Mr G John Heyer

Page3
annual f1hng deadhne and found that they generally had been filed, reviewed, and certified timely
and contained no apparent substantive defic1enc1es 1
Education and Trammg
All SGEs are thoroughly bnefed on the ethics rules As per your tra.mmg plan, you gave each
of the three new SGEs m 2003 an mdlv1dual 1mtlal ethics onentat1on munediately after he was
sworn m Annual ethics trammg 1s provided m the same way as for staff, and all four SGEs
completed tJus trammg m 2003 You do not provide annual ethics trammg to Committee members
from other Federal agencies smce they should receive it from theu parent agency
FINANCIAL DISCLOSURE SYSTEMS
Like the fmanc1al disclosure system for Corruruttee members, the pubhc and conf1denua.l
systems for regular employees need improvement, especially m the area of new entrant reports In
addition, your wntten procedures have not been updated smce you developed them m response to
a recommendation m our last review report Due especially to the addition of an Alternate DAEO.
tt 1s important that you revise your procedures so that they remam an accurate guide for
adnurustenng the program
We examined all fmanc1al disclosure reports required to be filed by regular employees m
2003 The 2 pubhc reports and 13 confidentlal reports (from all employees at the GS-13 or above
grade level) were generally filed, reviewed, and certtfied tJ.mely and your report was timely
forwarded to OGE One confidential report had not been certified, but you assured us you had
reviewed 1t upon subnuss1on, consequently, you certified 1t nnmed1ately to remedy the oversight
Reports contamed a few technical defic1enc1es, but no apparent substantive ones
The Corruruttee has no mechanisms for ensunng that new entrants file reports tlmely
Although one filer was promoted mto a confidential fihng position m October 2002, she did not file
a combined new entrant/annual report until a year later Another md1 v1dual was promoted mto a
covered pos1t10n m December 2003, she completed annual ethics trairung for 2003, but still had not
filed a new entrant confidential report by the time of our review

Ennes AGREEMENTS
The Comnuttee has only one current ethics agreement, a recusal Despite your advice that
this recusal was unnecessary, one Comm.Ittee member recused himself, out of an abundance of
caunon, from matters mvolvmg a particular company for which his son-m-law's cousm works We
1

With regard to reports from Comnuttee members from other Federal agencies, your practice
1s to review them and certify that the filers' disclosures do not reveal any potential conflicts of
mterest with their duties as Comnuttee members
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were glad to see that, m order to ensure that the recusal 1s earned out, you notified the appropnate
Comnuttee staff to ensure that the member 1s excluded from votes mvolvmg that company There
are no 18 US C. § 208(b)(l) or (b)(3) wmvers
EDUCATION AND TRAINING
While your annual etlucs trammg program meets the requirements of 5 C F.R. part 2638,

your 1mttal ethics onentatton program exceeds these requirements. In addition, you go above and
beyond the requirements by senuannuallyprovidmg spec1ahzed traJ.mng to new con tractor employees
at the CoIIlIIllttee's two central nonprofit agencies Th.Is trammg focuses on gifts from outSide
sources, so that these contractors will know the restncttons placed on their givmg gifts to Conmuttee
employees ·
In 2003, all four new Comm1ttee employees received m1t1al etlucs onentatJon promptly As
a part of therr general onentation, you bnef new employees mdi VI dually on the Standards of Ethical
Conduct for Employees of the Executive Branch (Standards) and other apphcable ethics rules We
applaud you for tlus best practice of proVIdmg m-person, one-on-one trammg. Employees are also
given a copy of the Standards and a 1993 summary of these rules.

You satisfy the annual ethics traJ.mng reqwrement by having covered employees complete
a Web-based trammgmodule In 2003, both publlc andconfident1al filers used one of the modules
on OGE' s Web site. Employees are reqwred to send you ceruficates of completion by the end of the
year, which all 20 covered employees chd m 2003 Furthermore, your trm.rung plan notes that
altemab.ve trmnmg methods, such as verbal bnefings and video and audio tapes, will be used to tram
any covered employees with special needs that make computer-based trammg impractical
ADVICE AND COUNSELING
We exanuned all six pieces ofwntten advice you proVJcled covenng 2002 to the present and
detenmned that the advice was thorough, accurate, and appeared to meet employees' needs You
dispense advice, either verbally or m wntmg, approximately once a month
Although there 1s little turnover at the Comnuttee, you do proVIde post-employment
counseling to those employees who take Jobs m the private sector Add1t1onally, you mfonn any
CoDlDUttee members from Federal agencies who leave Government sel'VJ.ce that the post-employment
rules apply to the Comnuttee as well as to their parent agency
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
Dunng the penod October 1, 2002 through September 30, 2003, the Comnuttee accepted no
payments for travel-related expenses from non-Federal sources under 31 U S C § 1353, m fact, it
has only made one acceptance dunng your tenure You stated this 1s because Virtually all offers
come from prohibited sources The Committee chd not submit the last three semiannual reports, all

~-,
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negat:Jve, to OGE unt:J.l reminded to do so m February of 2004 However, you believe that such
tunehness issues will be resolved by reminders you wdl receive now that you have recently
subscnbed to the ethics llstserve
ENFORCEMENT
We were unable to assess this area, smce to your knowledge the Conumttee has never had
any alleganons of violations of either etlucs statutes or the Standards and, consequently, never
referred a conflict of mterest violation to the Department of JustJce (DOJ) In the absence of an
mspector general (IG), you would probably mttially handle any allegations that anse Under an
mteragency agreement, the General Services Adm.J.mstration should provide IO services when
needed. Your financial disclosure procedures also mclude a section on enforcement, whJch states
that you will use OGE Form 202 to notify OGE of any confllct of interest referrals to DOJ and any
subsequent dispositions of the referrals
RECOMMENDATIONS
We recommend that you
I

Ensure SGEs flle confidential reports as required by S C F R § 2634 904(b)
and previously flied SF 278s from these filers are kept confidential

2

Ensure employees, mcluchng SGEs, file new entrant reports witlun 30 days
of assuming a covered position at the Committee

In closing, I wish to thank you for all of your efforts on behalf on the ethics program Please
advise me within 60 days of the specific actions planned or taken concerning the recommendatmns
m our report A follow-up review will be scheduled approxrmately six months from the date of tlus
report In view of the correctlve act.Ion authonty vested with the Director of OGE under subsection
402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R part 2638, it is important that
you take actions to correct these defic1enc1es m a timely manner Please contact Chnstelle Klovers
at 202-482-9255, 1f we may be of further assistance

Sincerely.

Jk Covalesla

Deputy Director
Office of Agency Programs

Report Number 04- 009
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Mary L Walker
Designated Agency Ethics Official
Department of the Air Force
1740 Air Force Pentagon
Washington, DC 20330-1740
Dear Ms Walker·
The Office of Government Etlucs (OGE) recently completed its review of the Department of
the Arr Force's (Air Force) etlucs program within the Office of the Secretary Tins review was
conducted pursuant to seen.on 402 of the Ethics m Government Act of 1978, as amended Our
objective was to determine the ethics program's comphance with apphcable statutes and regulations
We also evaluated the systems and procedures for ensunng that etlucs v1olat1ons do not occur The
review was conducted from December 2003 through February 2004 The following is a summary of
our findings and conclus1ons
HIGHLIGHTS
All elements of the ethics program meet or exceed the relevant requirements Education and
trammg efforts were creanve and tailored to specific audiences The estabhshment of a network of
Pomts of Contact (POC) within the Office of the Secretary for admJrustenng the financial disclosure
systems and the educatton and trammg program appears to be an excellent way to manage the ethics
program The counsehng and advice provided by etlucs counselors was found to be comprehensive
and responsive to the needs of those seekmg assistance Ensunng that high level employees receive
post-employment bnefings and providmg cautionary memorandums to financial disclosure report filers
are both strong pomts of the program
PROGRAM STRUCfURE
We found the ethics program to be adequately staffed by very capable et1ucs counselors who
possess the requisite experuse and subject matter knowledge to provide excellent ethics-related
services to their constituents Ethics functions within the General Counsel's office, which, heretofore,
were separately organized to serve m1htary and c1v1han personnel, were recently consolidated w1thm
the Fiscal and Admimstratlve Law (FAL) component This consohdabon has provided for greater
consistency m the admimstrabon of all program elements throughout the entire Arr Force Moreover,
POCs w1thm each office m the Office of the Secretary act as haisons for processmg financial disclosure
reports and coordmatmg ethics tra1mng This network of POCs provides etlucs counselors w1thm the
Office of the Secretary with a useful layer of additional accountability, whereby POCs ensure that new
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financial disclosure fi1ers are identtfied timely, any disclosure problems are idenufied and addressed
timely. and mltlal ethics onentat1on and annual ethics trammg are provided as required
EDUCATION AND TRAINING
All requirements for mibal ethics onentauon and annual ethics training were met or exceeded
In add1t10n, etrucs counselors are proactive m addressing ethics-related issues through brochures and
pubhcabons available to all employees They are also seekmg to develop a "vaJues-based" ethics
program oriented towards preventing etlncs vmlaaons
Imual Eth1cs Onentauon Program
Most new c1v1han employees w1thm the Office of the Secretary are provided 1mt1al etlucs
onentation as part of thetr overall new employee onentat10n, whlle new rruhtdl")' personnel generally
were provided m1t:J.al etlncs onentahon on pnor mihtary assignments Etlucs counselors regularly
conduct m-person 1rutia1 etlucs onentauon sessions for new PresidenaaJly-appomted, Senate-confirmed
(PAS) employees and special Government employee (SOE) members of the Air Force Scientific
Advisory Board (SAB), wh1chJencompasses all of the SGEs w1thm the scope of this review
Annual Ethics Trammg Program
Annual etlncs tra1rung for the maJonty of covered employees is accomphshed by providmg
matenals via a Web-based program The appropnate matenaJs are posted and mformatJon 1s provided
concerning ethics counselors who are available dunng duty hours to answer any questions Particular
groups of employees who are more hkely to encounter ethics-related issues are provided m-pe1son
trammg These groups have mcluded PAS employees, newly promoted GS-15s and Senior Executive
Service members, new Air Force Legislative Fellows, and General Officers The trwrnng is tailored
to address the most relevant issues they are hkely to encountei
ADVICE AND COUNSELING SERVICES
Ethics advice and counseling services meet the reqwrements of 5 C FR § 2638 203(b)(7) and
(8) We exammed a sample of ethics-related advice and counsehng rendered by the etlncs staff Based
on our exanunanon, we concluded that all of the wntten advice, wruch covered a vanety of subjects,
complied w1th apphcable etlncs statutes and regulat10ns It was provided ma timely manner and was
comprehens1 ve m addressing the relevant issues
Withm the Office of the Secretary, departlng employees who are m pay grade GS-11 or higher,
and their mihtary eqmvaJents, are reqmred to out-process through FAL, ensuring that they have the
opportumty to receive post-employment bnefings This 1s parttcularly important m view of the
number of employees who seek employment with pnvate defense contractors after, or even before,
leavmg Federal employment We also note that you provide post-employment counselmg to all other
employees upon request We recognize that ethics counselors' willingness to make themselves
available to all employees 1s a hallmark of a strong ethics program
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ENFORCEMENT
Ethics counselors are aware of the requirement to notify OGE when a case mvolvmg the
potential v1olanon of a cnmmal confhct of interest statute is referred to the Department of Jusnce
They are also aware of the requirement to provide subsequent reports on the dispos1t1on of the case,
mcludmg any d1sc1phnary action taken if it is declined for prosecubon Procedures are m place to
govern how this ts accomplished Wh.Ile there have been no referrals dunng the penod covered by our
review. we believe you would comply wt th the prescnbed procedures if/when a referral 1s made m the
future The only case related to the cnmmal conflict of interest statutes to anse dunng the time
covered by this review 1s currently under mvest1ganon We are confident that you will mform us, as
specified m the Department of Defense Jomt Ethics Regulanon (JER) 1 1f the case 1s ulnmately referred
to the Department of Justice
There were no detected violations of the standards of conduct dunng the period covered by this
review The Air Force has published general guidance m deahng with misconduct The guidance does
not specifically address the standards of conduct, but does mclude a general table of punishments for
misconduct Ethics counselors are confident that they would be made aware 1f a v1olat1on of the
standards of conduct was detected and would be able to ensure that prompt and effecn ve action was
taken or affinnauvely considered
It is clear, from discussions with all parttes, that an effecuve work.mg relationship exists
between ethics counselors, the Arr Force's Office of the Inspector General (010), and the Arr Force's
Office of Special Investtgallons (AFOSI) This relationship would ensure that the services of
OIG/AFOSI would be ut1hzed when appropnate, mcludmg the referral of matters to and the acceptance
of matters from OIG/AFOSI, as requrred by 5 CF R § 2638 203 (b)(12)
FINANCIAL DISCLOSURE SYSTEMS
Both the pubhc and confidential financial chsclosure systems generally met the requirements
of 5 CF R part 2634 Smee FAL is now responsible for the review of all pubhc reports, as well as
all Office of the Secretary confidential reports, whether filed by rrubtary personnel or civ1ban
employees, we beheve that reporting issues will be addressed m a consistent manner
Pubhc Financial Disclosure System
We exa.mmed a sample of 76 of the 535 pubhc reports filed m 2003 The reports filed by
military personnel were reviewed by ethics counselors m the Judge Advocate Genera.l's office m
accordance with the procedures m place at the tJ.me they were filed (pnor to the consoltdauon of ethics
funchons) We noted several mstances among these reports where the underlymg assets of mutual
funds were not disclosed although there was no mdicatJon that the funds were excepted mvestment
funds (EIF) Other assets were reported without providing the type or value of mcome One filer
reported AT&T stock as an EIF In each case, the Deputy Designated Agency Ethics Official was
advised of the issue and able to resolve 1t
We dad not note any unresolved issues regardmg the pubhc reports filed by c1vihan employees,
mcludmg six reports filed by PAS employees It was apparent that ethics counselors thoroughly
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reviewed these reports and resolved all issues that were identified The pubhc reports were filed,
reviewed, and certified, and copies of PAS reports transmitted to OGE, as required Moreover, PAS
and other pubhc filers comphed with any ethics agreements, as requrred
Confidential Fmanc1al Disclosure System
We examined a sample of 70 of the 368 confidenual reports filed by regular employees m 2002
and 2003 and 32 of the 71 reports filed by SOE members of SAB m 2003 Many of the regular
employees and almost all of the SOE filers received cautionary memorandums These are used when
an ethics counselor concludes that no reported item v10lates, or appears to v10Iate, any apphcable
statute or regulaaon, but the filer has financial interests m non-Federal enttues domg or seek.mg to do
busmess with the Department of Defense The only problem we noted with the confidential reports
was most of the SOE filers indicated that they were fihng annual reports Accordmg to ethics
counselors, they will reinforce with SGEs the reqmrement that they file new entrant reports

13 USC § 1353 TRAVEL PAYMENTS
We exammed Arr Force's two most recent reports of travel acceptances. Both appeared to
comply wnh apphcable requrrements Procedures m the JER exist to ensure proper acceptance and
reportmg of travel payments accepted by Air Force employees under 31 US C § 1353 and the
1mplement1ng General Services Admimstratton regulation at 41 C F R Chapter 304

In closmg, I would hke to thank everyone involved m this review for their cooperation on
behalf of the ethics program No six-month follow-up 1s necessary m view of the fact that we have
no recommendanons for 1mprovmg the ethics program at thts bme We are sendmg a copy of this
report by transrmttal letter to the Inspector General of the US Arr Force Please contact Doug
Chapman at 202-482-9223 if we may be of further assistance
Smcerely,

Deputy Drrector
Office of Agency Programs

Report Number 04-008
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Theodore Oloukhoff
Designated Agency Ethics Official
Amencan Battle Monuments Comrruss1on
Courthouse Plaza II, mlml
2300 Clarendon Boulevard
Arhngton, VA 22201
Dear Mr Gloukhoff

J'he Office of Government Ethics (OGE) recently completed 1ts review of the ethics program
at the Amencan Battle Monuments Comnuss1on (ABMC) This review was conducted pursuant to
secnon 402 oftheEtlucs m Government Act of 1978, as amended (the Ethics Act) Our obJecnve
was to detenmne the eth1cs program's compbance with applicable statutes and regulations We also
evaluated ABMC' s systems and procedures for ensunng that ethics violations do not occur 'flus
reVJew was conducted in February 2004
IDGIIllGHfS
Whlle much of ABMC' s ethics program 1s sound and appropnate for its size and rruss1on,
some areas need improvement
Dunng our last review m 1997, we made no fonnal
recommendanons, but did make several suggesbons we expected you to implement We were
disappointed to fmd that you had not acted on these suggesuons. For instance, ABMC continues to
publish its residual standards of conduct at 36 C F R part 400 Our current review also found that
the annual etlucs trammg program 1s laclang m many areas ABMC's prompt and senous response
to an employee's ethical v1olatton leaves no doubt, however, that ABMC takes ethics senously The
fmancial disclosure system is also well managed, as evidenced by the tJmely subm1ss1on and review
of reports
In order to strengthen your program, we recommend that you. (1) revoke your residual
standards of conduct, (2) provide verbal annual ethics tratrung to covered regular employees m
accordance with S CF R §§ 2638 704 and 2638 705, and (3) provuie ethics trammg to ABMC's
comnuss1oners annually

PROGRAM STRUCTURE
ABMC is headed by 11 Prcsidenbally-appomted comrruss1oners who serve as special
Government employees {SGE) Supportmg them ere approximately 390 full-ttme employees, only
United

Sta~
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18 of whom are located at headquarters The remaining are mostly foreign nationals who maintain
Amencan rruhtary cemetenes and monuments located m the European, Mediterranean. and Laun
Amencan/Pacific regions 1
As ABMC's Director of Personnel and Adllllmstration, you serve as the Designated Agency
Ethics Official (DAEO), devoting about five percent of your time to achrumstenng the ethics
program The Director of Finance serves m a back-up capacity as the Alternate DAEO
Additionally, the Director of the Mediterranean Region and the Deputy Director of the European
Region are responsible for providing ethics trammg to employees m their respectlve regions 2
AGENCY-SPECIFIC ETHICS RULES
ABMC must revoke 1ts residual standards of conduct regulat10n at 36 C.F R part 400 At
the 1:1.me of our 1997 review of the ettucs program, we suggested you rescind this part of the ABMC
regulation Although you plan to revoke these residual standards soon, you have not yet done so.
Yourfmlure to revoke these outdated standards threatens to pomt employees and others to incorrect
and mcomplete ethics rules
EDUCATION AND TRAINING
We found that your irutJal ethics onentatlon program 1s adequate, but that you are not
prov1dmg verbal annual ethics trmnmg as required ABMC does exceed our requirements, however,
m that many non-filers receive annual ethics trammg
Initial Ethics Onentation
In 2003, all four new headquarters ABMC employees received mitial ethics onentation You
personally 1denufy any new employees and give them a copy of the Standards of Ethical Conduct
for Employees of the Executive Branch (Standards) All employees must certify that they have
rece1 ved, read, and understood the Standards
In the regions, personnel offices are responsible for prov1dmg irutial ethics onentatlon to U S
national employees statJoned there As for foreign natmnals, dunng our 1997 review we advised you
that if they are considered Federal employees, they need to be given an initial ethics onentation You
mfonned us that they are now designated as Federal employees and receive their mitial ethics
onentatlon through the Department of State

1The

former two regions are overseen by directors However, the supenntendents of ABMC
cemetenes m the Latm Amencan/Pac1fic Region report directly to headquarters
2

For report wntmg ease, they win henceforth be referred to as deputy ethics officials
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Annual Ethics Trammg

In contrast to ABMC's irutial ethics onentatJon program, its annual ethics trammg program
does not meet OGE's requirements You faded to provide verbal trammg annually to public filers
and at least every third year to regular employees at headquarters who are confidential fi1ers
However, you did exceed reqmrements by providing wntten trammg to many uncovered emp1oyees
Furthermore, we note that whde you did not revise your annual ethics tra.mmg plan despite our
suggestion to do so dunng the 1997 review, you provided us with a revised plan for 2004 that meets
the requirements of 5 C FR § 2638 706
For the past couple of years, you have circu1ated the Standards to all regular employees at
headquarters and required them to sign that they have read the booklet. While we admtre your
determmanon to provide ethics trmmng to a11 employees, regardless of whether they are reqwred to
receive it underOGE's regulanons, we remind you that ABMC's three pubhc filers must receive
verbal ethics trammg annually AddJt1onally, although you have made a detennmatlon m accordance
with 5 C FR § 2638 705(d)(l) that providing verbal ethics trammg to your three confidential filers
located overseas 1s 1mpract1cal, no such exception applies to the remmmng three confidential filers
loca~d at headquarters They must receive verbal ethics tr8.J.nmg at least every third year You
agreed with our suggestion to use computer-based trmnmg modu1es on OGE's Web site to satisfy
the verba1 trammg reqmrement

In the regions, ABMC exceeds OGE's trmnmg requirements While you persona1ly proVJde
employees m the Latm Amencan/Pactfic region with ethics trammg, you re]y on your two deputy
ethics officials to provide tram.mg to employees m their respective regions 3 They assured you that
they had conducted annual ethics trammg m 2003 Furthermore, the three filers located overseas
attend a cemetery supenntendents conference every other year, at which annual etlucs trammg 1s
usually conducted by an ethics official from the Department of Defense
SPECIAL GOVERNMENT EMPLOYEES
Although you have neglected to trmn ABMC's SGEs, you generally adm.m1sterthe financial
disclosure system for them well The only SGEs are the 11 coDllDlss1oners. who meet semiannuaUy
to estabhsh ABMC•s operating pohcy and inspect its fac1btles
You had considered excludmg the commiss1oners from fihng confidential financial
d1sc1osure reports, but decided that potential conflicts of interest. though remote, do exist. therefore,
1t would be m the best interest of ABMC for them to continue to file We exam.med all of the
conf1denual fmanc1al disclosure reports due by commissioners m November 2003 and found that
they generally had been filed, reviewed, and cert1f1ed timely and contained no substantive

3

0nly one other regional employee besides the two deputy ethics offic1als 1s required to
receive annual ethics trmnmg under OGE's trammg regulation, but your goal ts to tram an US
national employees. You also encourage foreign national employees to comp1ete annual tra.mmg
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def1c1enc1es However, due to an admimstratJve overs1ghc, the onecomrmssioner who was appointed
m March 2003, long after all the other commissioners, chd not file a new entrant report until
November even though he part1c1pated m the conuruss1on's Apnl meeting
Furthermore, you chd not provide m1tial ethics onentauon to that new comm1ss1oner, nor
have you provided any ethics tnunmg to corrumss1oners for several years You advised us that you
considered your d1stnbut1on of OGE's wntten mstruct1ons accompanying the OGE Form 450 as
fulfilling the annual ethics trammg requirement for the comm1ssmners As SGEs the conuruss1oners
do not need to receive verbal tra.mmg; however, these mstructmns do not meet the content
requiremenc at 5 CF R § 2638 705(b) for wntten annual ethics trammg To satJ.sfy the trammg
reqmrement, you have agreed to d1stnbute matenals such as OGE's February 15, 2000 DAEOgram
(D0-00-003) on ethics requirements applicable to SGEs
ENFORCEMENT
ABMC appears to place high value on mamta.mmg an ethical culture, promptly takmg
disciphnary action m response to any ethical v10labons In the absence of an inspector general, you
perform all such dunes Although you have never referred a conflict of interest violation to the
Department of Justice, you stated that 1f the need arose you would contact your OGE Desk Officer
In 2003 you investigated a v10lat10n of the Standards by an employee m one of your regions
Dunng your mvesttgation, conducted 1mmed1ately after rece1vmg the allegallon, the employee
adrrutted to knowingly nususmg Government property Shortly thereafter you proposed removmg
the employee and, accordmg to you, he retired as a result We applaud your swift response

FINANCIAL DISCLOSURE SYSTEMS
You effectJvely manage ABMC's financial disclosure system m accordance with your wntten
procedures As the Director of Personnel and Admm1strat1on, you are well pos1t1oned to create each
year's master hst of filers We do remind you, however, to destroy all pubhc and confidential
fmanc1al disclosure reports after six years, pursuant to 5 CF R §§ 2634 603(g)(l) and 2634 604(a).
respectively
We examined all financial disclosure reports required to be ftled by regular employees m
2003, no new entrant or termmat1on reports were due dunng this time All three pubhc reports and
six confidential reports were filed, reviewed, and certified timely and your report was timely
forwarded to OGE We found a few techmcal def1c1enc1es, but no conflicts of mterest Accordmg
to you, there is httle potential for confhcts and you would be knowledgeable of any potenual
conflicts due to the small size of the agency We also note that no ABMC employee has any ethics
agreements
ADVICE AND COUNSELING
We were unable to evaluate your advice and counseling program, smce you dispense all
advice (only two or three opm1ons a year) verbally and do not mamtam a wntten record OGE
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strongly encourages ethics officials at aJJ agencies to keep a wntten record of advice when
appropnate
There 1s httle turnover at ABMC, and consequently you have no orgaruzed post-employment
counselmg program However, you do keep employees aware of any restncbons that would affect
them For instance, you recently mformed the Execuuve Director that due to changes m the Semor
Executive Service compensation system, he would now be covered by the one year coohng off
penod under 18 U S C § 207
TRAVEL PAYMENTS FROM NON-FEDERAL SOURCES
ABMC has an unwntten pohcy of never accepting payments for travel-related expenses from
non-Federal sources under 31 USC § 1353 Nonetheless, as required, ABMC contmues to submit
negative semiannual reports
RECOMMENDATIONS
We recommend that you

I

Revoke your residual standards of conduct at 36 C F R part 400

2

Provide verbal annual ethics trammg to covered regular employees m
accordance with 5 CF R §§ 2638 704 and 2638 705

3

Provide ethics trammg to ABMC' s commissioners annually m accordance
Wt th 5 c FR § 2638 705

In closmg, I wish to thank you for all of your efforts on behalf on the ethics program Please
advise me w1thm 60 days of the spec1f1c actions planned or taken concernmg the recommendations
m our report A follow-up review will be scheduled approximately six months from the date of this
report In view of the corrective action authonty vested with the Director of OGE under subsection
402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R part 2638, It is important that
you take actions to correct these deficiencies m a timely manner Please contact Chnstelle Klovers
at 202-482-9255, if we may be of further assistance

Sincerely,

Jack Covalesla
Deputy Director
Office of Agency Programs
Report Number 04- 006
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Mark S Ka1zen
Associate Chief Counsel
Internal Revenue Service
GcneraJ Legal Semccs, (b) (6)
950 L'Enfant Plaza, SW
Washington~ DC 20024-2123

Dear Mr Kaizen
The Office of Government Ethics (OGE) has recently completed its review of the Internal
Revenue Service's (JRS) ethics program Tins review was conducted pursuant to section 402 of the
Etlucs m !Jovemment Act of 1978, as amended (Ethics Act) Our obJect1ve was to determine the
ethics program's effecbvcmess, as measured by its compliance with applicable etlucs laws and
, regulations Our current review was conducted mterrmttcntly from June through November 2003
and focused on IRS' National Office, winch consists oftwo separate and distinct entities the Office
of the Chief Counsel (Counsel) and the larger IRS orga.ruzatJon (winch 1s commonly referred to as
the Service) The following 1s a summary of our findings, conclusions, and recommendations for
improvement

HIGHLIGHTS
We found the IRS etlucs program to have many strong program clements that effectively
ensure the pubhc's confidence man ethical Government, mcludmg a well-managed pubhc system
and a noteworthy counsehng and advtce program We found vast improvements m the Service's
confidential system (many of the dc.fic1enc1es identified dunog our 1999 program review of IRS
focused on tlus area), and noted the use of technology 10 the ethtcs program as an outstandmg and
effective resource
The most s1gruficant change made to the ethics program smce our last review was the
cstabhshmentof the Service-wide Ethics Program Operations (SEPO) to manage the Scmce' s ethics
program SEPO has made s1gn1ficant stndes m managing the operational aspects of Service's ctlucs
program, however, the program may suffer m the long-tenn unless 1t receives a high level of
VIsib1bty wtthm the Servtce and has sufficient staffing resources Therefore, IRS leadership needs
to comrmt a high level of support and attention to ensure that Service's ethics program receives the
proper resources and assistance needed to be admmastered ma positive and effective manner, as
required by 5 C FR § 2638 202(a)
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Moreover some improvements are necessary to help further enhance the effectiveness of
IRS' ethics program These improvements are
•

developmg procedures to ensure that all new employees entenng and those
transfemng mto covered pos1t1ons withm the Service file a new entrant confidential
fmanc1al disclosure report m accordance with 5 CF R § 2634 903(b),

•

developing procedures that outline the not1ficat1on, completion, subm1ss1on, review,
and retention process for the Art Advisory Panel's fmanc1al disclosure system and
that also clarify the responsib1hties of both the Art Appraisal Services and SEPO,

•

havmg financial disclosure 1ev1ewers use the pnor appi ovals for outside employment
when rev1ewmg confidenual disclosure reports to assure compliance wnh 5 CF R
§ 3101 104 and to enable the revtews to be conducted m accordance with
§§ 2634 909(a) and 2634 605, and

•

developmg procedures to ensure that IRS' travel acceptances are no longer reported
to OGE m error

When these issues are addressed, the lRS ethics program will be m full comphance
ADM1NISTRATION OF ETHICS PROGRAM
IRS, c1. bureau of the Department of the T1easu1y (Treasury), consists of approximately
115,000 employees (mcludmg seasonal employees) IRS is divided mto two components, Counsel
and Service Counsel 1s compnsed of approximately 2,400 employees and 1s headed by the Chief
Counsel, a Pres1dentially-appomted and Senate confirmed employee (PAS), who serves as the chief
law officer for the IRS 1 IRS, mcludmg Service, is headed by the Corrumss1oner, the only other PAS
employee
You are the Designated Ethics Official (DEO) and are respons1 ble for the overall
adm1mstrauon of the ethics program agencywide However, day-to-day management of IRS' ethics
program 1s d1v1ded between Counsel and SEPO
Ethics Staffing W1thm Counsel
WHhm the Ethics and Geneial Government Law Branch, hereafter referred to as the Ethics
Office, the Branch Chief is assisted by nme attorneys, one paralegal, and a secretary A senior
attorney and an attorney technical advisor serve as pnmary ethics contacts The Ethics Office
renders legal advice ae:encvw1de and manages IRS' pubhc financial disclosure system It ut1hzes
other offices mcludmg Counsel's Personnel, Pohcy and Operations D1 vmon (PPOD), the Labor and

1

The Chief Counsel serves as an Assistant General Counsel for Treasury and reports directly to
Treasury's General Counsel
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Employee Relations D1v1s1on (LERO), the Trammg and Commumcat1ons D1v1sion (TCD), and the
Executive Resource Board (ERB), as well as the Service's Office of Executive Leadership Services
(OELS) to handle the other aspects of Counsel's ethics program
Ethics Staffing Wtthm Service
To improve the ethics program and address def1c1enc1es found m our 1999 program review,
fundamental changes were made to the entire Service ethics program Two Human Resource
Spec1ahsts (01 Program Managers) were assigned as the full-time ethics staff to carry out the day-today duties of Service's ethics program (currently SEPO is made up of only one Program Manager
and two Human Resource Assistants) This staff coordinates the Service-wide ethics program with
the Ethics Office, p10vides admm1strat1ve program support for Service's 100,000 plus full- and parttime employees, admm1sters the confidential fmanc1a] disclosure system for Service's approximately
2,093 confidential filers, adm1msters the Service ethics trammg program, and facihtates a Business
Umt Coordinator network upon which It 1s highly dependent There are approximately 11 Busmess
Umt Coordinators (Coordinators) and 8 sub-Coordinators located throughout the Service to help m
carrying out ethics program duties The Coordinators serve as the1r Umt's central pomt-of-contact
on the confidential disclosure system and d1stnbute conf1dent1al fmanc1al disclosure forms and
annual ethics trammg matenal to the1r respective employees Coordmators work with their subCoordmators m gathenng conf1denttal disclosure and annual ethics traming mformat1on forreportmg
to SEPO
Although our current review found the management of Service's ethics program to have
improved considerably since our last review, mamly due to the estabhshment of SEPO, there 1s
concern that without a high level of vis1b1hty and sufficient staffing resources, the program will
suffer m the long-term IRS leadership needs to commit a high level of support and attention to
ensure that Service• s ethics program rece1 ves the resources and assistance needed to be ad1111 mstered
ma posmve and effective manner, as required by 5 CF R § 2638 202(a)
CONFIDENTIAL FINANCIAL DISCLOSURE SYSTEM
Counsel and Service have separate confidential fmanc1al disclosure systems Counsel's
system 1s operating well except for reviewers not usmg the outside employment pnor approvals
when reviewing conf1dent1al reports (This is discussed m more detatl m the "Pnor Approval of
Outside Employment" section below)
For Service's system, we found vast improvements smce our 1999 review SEPO is domg
a good JOb m meeung most of the conf1denual fmanc1al disclosure system reqmrements It has done
this through centralized conf1dent1al report f1hng, development of detailed conf1denual system
mstruct1onal guidance to Coordmators, conf1dent1al report filers, and confidential report rev1ewmg
offlcrnls, and use of technology to admm1ster the system However, timely idenuf1cauon of new
entrant filers and, as with Counsel, the non-use of outside employment pnor approvals when
rev1ewmg confidential repons, are areas that need improvement
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Counsel's Confidenual System
We reviewed the master hsts of new entrant and annual confidential filers who were required
to ftle m 2002 and examined a sample of 123 of the approximately 561 confidential fmanc1al
disclosure reports required to be flied The sample consisted of 23 new entrant and 88 annual
OGE Form 450s and 12 OGE Optional Form 450-As (Form 450-As) Though we found few reports
that mcluded any review annotations by reviewmg offlc1als, the reports appeared to have been
reviewed thoroughly, as evidenced by the lack of technical reponmg 01russions Although we found
the maJonty of these reports to have been timely subrmtted and reviewed, we did note lhat the
maJonty of reports did not md1cate the date of agency receipt, as required by 5 CF R 2635 605(a)
Therefore, we based f1hng timehness on the filers' signature dates Usmg this method, no annual
reports were filed more than 30 days late Counsel's officmls assured us that all reports would be
date stamped dunng the current and future fihng cycles
Service's Confidential Svstem
SEPO mom tors the Service's confidential system and 1s the central repository for all Service
reports Coordmators provide nouficauon and d1stnbute forms and mformauon to their Umt's
conf1dent1al fliers, ensure that all flied reports are properly completed pnor to bemg forwarded to
SEPO, work with the sub-Coordmators, if apphcable, and compile stattstical information concerning
the fthng formclus10n m OGE's annual Agency Ethics Program Questionnaire As w1thm Counsel,
the confidential reports' m1tial review is done by the filer's unmediate supervisor wt th fmal review
and cert1fica11on done by the second-level supervisor
We examined all 31 of the new entrant reports required to be filed m 2002 and found 16 of
the 31 were ftled late, with the latest bemg filed 13 months late The maJonty of these late reports
were captu1ed dunng the 2002 annual f1lmg cycle The reports were reviewed timely once filed To
ensure that new employees are ident1f1ed and file m a timely manner, proper coordmat1on needs to
occur between SEPO, the serv1cmg personnel office, and the new employee's supervisor
Procedures must be developed and implemented to ensure that, as required by§ 2634 903(b), all
employees file a new entrant conf1dent1al fmanctal disclosure report not later than 30 days after
entenng or transfemng mto a covered position
For annual filers, we exammed a sample of 73 of the 2,093 reports reqmred to be filed m
2002 The maJonty of these reports were filed on time, with only two bemg submitted late
Although few reports included any review annotations made by reviewmg officials, the reports
appeared to have been iev1ewed th01oughly, as evidenced by the lack of technical reporting
omissions Several reports did not mdtcate the date of agency receipt, as required by 5 CF R
§ 2635 605(a) SEPO officials assured us that all reports would be date stamped durmg the current
and future filing cycles
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ADVISORY COMMITIEE
Of IRS' seven advisory committees, the Art Advisory Panel of the Commissioner of Internal
Revenue (Art Advisory Panel) 1s the only one whose members are designated as special Government
employees (SGEs) Although we beheve the ethics program for these SGEs is generally
administered well, we found there was some confusion regarding the f1hng requirements To
ehmmate this confusion, procedures need to be developed for the not1ficat1on of filers, the
completton, subm1ss1on, review, and retention of fmanc1al disclosure reports, and to clanfy
respons1b1ht1es of both the Art Advisory Panel and SEPO
According to the Ethics Office, Art Advisory Panel members had not been required to file
new entrant reports annually because of a m1sunderstandmg of a secuon of OGE's fmanc1al
disclosure regulatton found at 5 CF R § 2634 903(a) and (b) Smee members were not
redes1gnated/reappomted each year, a new entrant report was not filed annually The Ethics Office
received clanf1cat1on of the requuements of§ 2634 903(a) and (b) while at an OGE Government
Ethics Conference and all members filed a new ent1ant conf1dent1al disclosure report m 2002 and
were to ftle a new entrant report each year thereafter
We examined all 20 of the conf1dent1al reports required to be ftled m 2002 and found all
reports were filed and reviewed timely We found no substantive def1c1enc1es, but noted that the
maJonty of filers had not indicated their reporting status on the first page of the report as "New
Entrant " Members should md1cate their f1hng status as "New Entrant" each year on theu report
This 1s important for techmcal compliance and because a new entrant filer, unhke an annual filer,
does not have to report gifts and travel reimbursements
We beheve that an alternative disclosure system, m heu of f1hng an OGE Form 450, may
better serve the Art Appraisal Service because of the umque confhct concerns associated with
members An alternative disclosure system could provide the Art Appraisal Service with the ab1hty
to make more timely conflict of interest detenmnauons rather than waitmg to make the determmat1on
after an annual review of a new entrant OGE Form 450 It could also be tailored to provide more
thorough confhct of interest information to help in determmmg whether Art Advisory Panel
members, dunng their penod of service, partlc1pated m pnvate appraisals of works of art involved
m Federal taxation, mcludmg any outside involvement with a work that has come before them as a
member Therefore, we encourage you to consider an alternative disclosure system and remmd you
that 1t must be approved in wntmg by OGE pnm to 1t bemg implemented, m accordance with
5 CFR § 2634 905 (c)
PRIOR APPROVAL OF
OUTSIDE EMPLOYMENT
Section 3101 104(a) of 5 CF R reqmres all Treasury employees to obtam pnor wntten
approval before engaging m any outside employmerlt: or busmess act1v1ues, with or without
compensation, unless the employing bureau exempts categones of employment or acuvmes pursuant
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to§ 3101 104 (b) Approval 1s granted based on a determmatlOn that the employment or act1v1ty 1s
not expected to mvolve conduct prohibited by statute or regulation IRS employees are addmonally
subject to prohibited outside employment m § 3101 106 and Counsel attorneys are subject to
proh1b1ted outside employment m § 3101 107
Our review of the pnor approval system focused on whether the approval reqmrement was
bemg met, based on an examination of the outside employment/act1vit1es reported on the fmanc1al
disclosure reports we exammed for both Counsel and Service Although all of the reported outside
employment/acuv1ties we exammed were supported with the appropaate pnor wntten approvals,
neither the Ethics Office nor SEPO 1s provided copies of the approvals for use when 1ev1ewmg the
conf1dent1al reports We remmd you that usmg these approvals when rev1ewmg the reports assures
compliance wJth the pnor app10val reqmrement at 5 CF R § 3101 104 and enables reviews to be
conducted p1operly m accordance with§§ 2634 909(a) and 2634 605

ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
As a matter of IRS pohcy, travel and related expenses are not accepted from non-Federal
sources pursuant to 31 USC § 1353 However, Counsel does perrmt employees to accept travel
reimbursements for domestic travel under 5 U S C § 4111 from orgamzauons exempt from taxatlon
under§ 501(c)(3) of Utle 26 of the USC ("501 {c)(3)") Dunng our 1999 review, we observed on
Treasury's semiannual report to OGE (reflecting payments of $250 or more for travel and related
expenses accepted throughout Treasury under§ 1353). three payments attnbuted to IRS employees
from "501(c)(3)" orgamzat1ons under§ 4111 that were mcorrcctly reported as§ 1353 payments To
·remedy the problem we were advised that the reporting requirements would be clanf1ed with
Treasury's travel officials
Despite these efforts, this t1 ave] conunues to be included m error with Treasury's semiannual
report to OGE In our most recent exanunauon of Treasury's four semiannual reports submitted to
OGE, for the penod of October 1, 2001 to March 31, 2003, we found 61 payments attnbuted to JRS
employeesunder5USC §41llthatweremcorrectlyreportedas31USC§1353payments JRS
should cease reporting to Treasury payments under 5 US C § 4111 for mclus1on m the semiannual
reports to OGE
PUBLIC FINANCIAL DISCLOSURE SYSTEM
The public fmanc1al disclosure system for both Counsel and Service 1s centrally admm1stered
and well-managed by the Ethics Office, w1 th cooperat:I ve assistance provided by Counsel's ERB and
Service's OELS Procedures are m place to ensuie fllers' receipt of nottf1cat1ons to file Reports
receive a thorough compliance review with good documentation of the review
To evaluate the admimstrat1on of the pubhc system, we examined 116 (combmed Counsel
and Service) pubhc reports of the approximately 438 pubhc reports reqmred to be filed m 2002 We
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e~ammed 56 of the 57 Counsel public 1eports2 and a sample of 60 of the Service's 381 pub he repons

subnutted by employees other than che IRS Comm1ss1oner and Chief Counsel 3 We found these
reports to have been filed and reviewed ma timely manner Moreover, they had been thoroughly
reviewed as evidenced by the many annotanons on the reports
\Ve also examined for timelmess of f1lmg, review, and forwardmg to OGE, the temunat1on
report filed by the former Comm1ss1oner We note that the former Conuruss1oner's tennmat1on
report was filed and reviewed ma timely manner but was forwarded to our Office eight months from
the date the Comm1ss1oner termmated
Late F1hng of Pubhc Reports
In 2002, of the approximately 438 publ.1c repoJts, there were I 0 pubhc fliers who were
granted waivers of the $200 late f1hng fee Pursuant to 5 CF R § 2634 70l(a), the Ethics Office
referred one delinquent pubhc filer to the Department of Just.Jee (Justice) for willful failure to file
both his 2001 annual and termination reports We were advised that this case is still pending
Transfer of the Pubhc System to SEPO
Currently, OELS is responsible for managmg the Service's pubhc fmancial disclosure
system, mcludmg servmg as the central reposnory for all Counsel and Service pubhc reports We
were advised, however, that pnor to the next public reporting f1hng cycle, SEPO would be
responsible for mamtaming the master hst of Service public filers, not1fymg fliers and d1stnbutmg
the reportmg matenal, track.mg report subm1ss1on status, and servmg as the central repository for all
Counsel and Service pubhc reports This would combme public and confidenual financial disclosure
reports m one location
We were assured that the adm1mstration of the pubhc system would not suffer due to the new
added respons1b1ht1es that will transfer to SEPO However, we are concerned whether current
staffing levels will be able to absorb the addmonal workload

ADVICE AND COUNSELING SERVICES
Effective and useful ethics advice and counseling 1s provided to all Counsel and Service
employees by the Ethics Office Our examinauon of the advice and counseling services found that
IRS has comphed w1 th 5 C F R § 2638 203(b)(7) and (8) by developing and conductmg a counseling
program for employees concemmg all ethics matters, mcludmg post employment, wherem records
are kept, when appropnate, on the advice rendered We reviewed a large number offonnal opm1ons
2 We did

not examme one report because at the tune of our review, the pubhc report was bemg used
to review the filer's 2003 annual pubhc report
3

1s vacant

On July 31, 2003, the Chief Counsel terminated his posmon Currently. the Chief Counsel position
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and elect1omc mall responses issued by the Ethics Office on a vanety of issues (covenng
approximately a 12-month penod) and found these ethics determmat10ns to be comprehensive and
consistent with all appltcable regulations and statutes
EDUCATION AND TRAINING
The education and trammg program wnhm IRS ts highly decentralized W1thm Counsel, the
Ethics Office utihzes the PPOD, the LERD. and the TCD to help admm1ster Counsel's ethics
trammg program SEPO 1s pnmanly responsible for admmistcnng the Se1vice's trammg program
In our 1999 review, we found lapses where the initial ethics onentauon matenal was not
bemg provided to all new employees We are pleased to report m our current review that m1t1al
ethics onentat1on, as well as annual trammg, wnhm both Counsel and Service satisfy the
requirements found at 5 C F R part 2638
IRS Ethics Program Web Sites
In our 1999 program review report, many of the deficiencies noted were centered largely
around makmg the IRS ethics program more accessible, parucularly on the Serv1ce-s1de, and
ensunng that all employees were made aware of all apphcable ethical requirements In our current
review, we found both Counsel's and Service's Intranet ethics program Web sttes servmg as very
useful and comprehensive ethics tools for all employees Our exammatton of content on both Web
sites found the ethics coverage to be very useful and informative

Imual Ethics Onentations Wtthm Counsel
W1thm Counsel, the PPOD and its Area /Office Managers m the field (through coordmatmg
efforts with the Ethics Office) are responsible for 1dentifymg new Counsel employees and
d1stnbuung the 1mt1al ethics onentat1on matenal to them LERD 1s responsible fo1 momtonng and
trackmg whether the onentat1on matcnal was received by all new Counsel employees (both Natlonal
Office and Field Office) and for providing the Ethics Office, on a quarterly basis, a status report
Based on LERD's records, there were 131 new Counsel employees hired m 2002 Of these, 112
employees signed and submitted a form acknowledging receipt of the onentat1on matenal umely
We were advised that LERD subsequently collected forms from the 19 remammg employees All
61 new Counsel employees hired through July 2003 were found to have signed theu
acknowledgment forms timely
Imtial Ethics Onentat1ons Wahm Service
Each of the Service's 23 personnel offices 1s responsible for 1denufymg new Service
employees and d1stnbuung the mm al ethics onentat1on matenal to them while SEPO 1s responsible
for momtonng and trackmg the employees' receipt of the matenal Whtie new Service employees
can access the onentatlon matenal via the Service's Web site, some personnel offices provide new
employees with a hard copy of the matenal Based on a review of SEPO's trammg records, we are
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sansfled that all new Service emp1oyees hired m 2002 were provided with their mi ttal ethics
onentauon matenal timely
Annual Ethics Training for Counsel and Service
In 2002, annua] trainmg consisted of a computer-based training (CBT) module on both
Counsel and Service Web sites, addressing confhcts of interest and 1mpart1ahty, and mcludmg a
review of the pertinent ethics statues, regulations, and pnnc1ples We were advised that trmnmg for
2003 was to consist of a CBT modu1e on outside employment and the Hatch Act Add1t1onal
trainmg modules were to offer instruction on other ethics issues Although SEPO 1s respons1b]e for
not1fymg Service pubhc fJlers of their trmnmg reqmrement, the Ethics Office is responsible for
momtonng, tracking, and documenting the completmn of the trammg for Service pubhc filers We
we1 e advised that all Counsel and Service employees required to be trained comp1eted their trammg
The Comn11ss1oner and Chief Counsel completed a CBT module to satisfy the 2002 annual
ethics trammg requirement However, we encourage you to also consider provadmg them, on an
annual basis, personahzed m-person ethics trammg
Additional Ethics Trammg W1thm Service
SEPO has done a good Job of mcreasmg overall awareness for the Serv1ce-w1de ethics
program All Service employees regardless of whether they are required to receive annual ethics
traming, are required to receive five mandatory agency employee bnefmgs, of which ethics 1s one
The ethics bnefmg highhghts thmgs to remember about Government ethics and bnngs exposure to
SEPO and the Ethics Office
In March 2003, a new segment dedicated to ethics was established m the Service's
"Employee Relauons Compass" newsletter This segment, entitled "News from the DEO,"
h1ghhghts a particular ethics regu1auon and/or updates to ethics rules and regulations Moreover,
the first installment remtroduced Service employees to the DEO and his role m the Service's ethics
program It also outlmed the procedures for seekmg ethics advice
E1\1FORCEMENT
The Treasury Inspector General for Tax Admimstrat1on (TIGTA)" 1s responsible for makmg
confhct of mterest referrals to Justice and noufymg OGE TIGTA notified OGE of all of its 27

4

TIGTA was estabhshed m January 1999 m accordance with the IRS Restructunng and
Reform Act of 1998 Lo provide mdependent oversight of IRS acuvmes. the IRS Oversight Board,
and the Counsel TIGTA assumed most of the respons1b1ht1es of the IRS' former Inspection
Service It 1s orgamzauonally placed w1thm Treasury, but 1s mdependent of the Department and all
other Treasury offices, mcludmg the Treasury Office of the Inspector General (OIG)

Mr Mark S Katzen

Page IO
referrals made to Justice dunng 2001-2002 along with information regarding the final d1spos1t1on
of the 27 referrals
We found thal both Counsel and Service have effective systems to ensure that prompt and
effective adm1mstrative actions are considered to remedy v10lat1ons of the ethics laws and Standards
of Conduct Service ut1hzes several components, including the Centralized Investigation Receipt
and Control Umt, the Centrahzed AdJud1cat10n Umt, and the Comm1ss1oner' s Compliant Processing
and Analysis Group, to ensure that acuon is taken to remedy ethics v10lat1ons We exam.med 13
adm1mstrat1ve actions taken dunng 2002, which appeared to have been prompt and effective
W1thm Counsel, to ensure that all alJegauons of misconduct are promptly and throughly
investigated, and that in all instances employees are treated ma fair and uniform manner, Counsel
established a Profess1onahsm Program to handle allegat10ns or evidence of senous misconduct 01
unprofessional behav101 that did not present issues that must mttially be referred to TIGTA 5
Accordmg to Counsel's most recent report on profess1onabsm, It received 29 allegat10ns that
Counsel employees had committed misconduct or violated profess1onal standards m 2002 Six of
these allegations were translll.ltted to the Deputy Chief Counsel (Operations) from offices w1thm
Counsel or other sources All six were subsequently transmitted to TIGTA for mvest1gat10n or other
action The remammg 23 allegations were forwarded to the Deputy Ctuef Counsel (OperatJons) by
TIGTA, with a iequest that the Deputy Chief Counsel (Operaaons) mvesttgate the matter and report
back to TIGTA upon fmal chspos1t10n Of the 29 cases under active cons1derat1on m 2002 by either
TIGTA or Counsel, 16 were closed Of the 16 that were closed, 6 were substannated and
disc1plmary acttons were taken, 9 were not substantiated, and m 1 case an employee separated before
the review was completed Add1t1onally, Counsel took disc1phnary actions m 51 other cases which
were not transmitted directly to the Deputy Chief Counsel (Operations) or referred back to the
Deputy Chief Counsel by TIGTA These actions included admonishment, removal. repnmand, and
suspension All disc1phnary actions taken by Counsel appeared to have been prompt and effective
Finally, based on d1scuss1ons with ethics and TIGTA officials, and especially as evidenced
by lR.S' compliance with the nouficauon requirements of 5 CF R § 2638 603, we believe that an
effective work.mg relationship has been estabhshed between the Ethics Office and TIGTA
CONCLUSIONS A!\'D RECOMMENDATIONS
IRS has many effective elements m its ethics program We found the public fmancrnl
disclosure system to be well-funct1omng. with timely filing, review, and cert1f1cation of pubhc
reports The ethics advice and counselmg system 1s effecuve and responsive to the needs of IRS
employees, as evidenced by the timely responses to employee mqumes We also acknowledge the

5

Under these procedures, all allegations or evidence of an employee's senous or s1gmf1cant
fallure to comply with the accepted standards of legal practice, to include non-fnvolous allegations
of professional misconduct, any ethical violation. failure to protect the statute of hm1tat1ons, failure
to coo1dmate a legal pos1t1on with responsible offices, and repeated failures to meet pleadmg
deadlmes, must be referred to Counsel's Deputy Chief Counsel (Operations)
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outstanding use of technology to help admm1ster the ethics program w1thm CounseJ and Service and
encourage you to continue these efforts However, improvements are needed, espec1al1y to the
ethics program within Service
To further enhance the IRS ethics program, we recommend that you take acuons to assure
that

1

P1ocedures are deveJoped and implemented to ensu1e that, as required by 5 CF R
§ 2634 903(b), a]] new employees entenng and transfemng mto covered pos1uons
w1thm the Service file a new entrant conf1denual financial disclosure report

2

Art Advisory Panel procedures are developed and 1mpJemented for the not1f1callon
offJ1ers, for the compJeuon, subDllss1on, 1eview, and retention of fmanciaJ d1scJosure
ieports, and to clanfy respons1biht1es of both the Art Advisory Pane] and SEPO

3

Conf1dentia] fmanc1a] discJosure reviewers use the pnor approvals for outside
employment when rev1ewmg the conf1dentia] reports to assure compliance with
5 CF R § 3101 104 and to enable the reviews to be conducted m accordance with
§§ 2634 909(a) and 2634 605

4

IRS ceases reporting to Treasury payments under 5 US C § 4111 for mclus1on m
Treasury's semiannual reports to OGE of travel payments of more than $250 from
non-Federal sources under 31 USC § 1353

In closmg, I wish to thank you and your staff for an of your efforts on behalf of the ethics
program Please advise me wahm 60 days of the spec1f1c actions IRS has taken or plans to take on
our recommendauons A bnef follow-up review wall be scheduled wtthm six months from the date
of this report In view of the correct1 ve action authonty vested with the Director of the Office of
Government Ethics under subsection 402(b)(9) of the Ethics Act, as implemented m subpart D of
5 C FR part 2638, It 1s important that IRS take timeJy actions to implement our recommendauons
Copies of this report are being sent via transnuttal letter to the Treasury Designated Agency Ethics
Offic1a] and the Treasury Inspector General for Tax Adnnmstrauon PleasecontactDav1dA Meyers
at 202-482-9263 1f we can be of further assistance
Sincerely,

Deputy Director
Office of Agency Programs
Report number 04-007
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March 16, 2004

Wayne E Costa
Acting Designated Agency Etlucs Oflic1al
Nab.onal Caprtal Plannmg Commission
401 Ninth Street, NW ,mm.II
Washington, DC 20?7~

Dear Mr Costa
The Office of Government Ethics (OGE) has completed a review of the National Cap1tal
Planning Conmuss1on's (CoIIlllllsnon) etlucs program The review was conducted pmsuant to
section 402 of the Ethics m Government Act of 1978, as amended (the Ethics Act) Our obJectlve was
to detenrune the effectiveness of the ethics program, largely measured by its compliance with
apphcable statutes and regulations The review was conducted dunng October 2003

HIGHLIGHTS
The Conmuss1on's program needs several unprovements to comply with apphcable etlucs laws
and regulations We are concerned that the Alternate Designated Agency Ethics Official (DAEO) has
received hnuted trmmng to review and certtfy financial disclosure reports, that the Director, Urban
Design and Plan ReVIew DtVlSton (UDPR Director) may not be receiving proper adVIce to part1c1pate
m parbcular matters before the Comnuss1on, that employees asswnmg a covered position are not filing
a bmely new entrant confidential financial disclosure report as requrred by 5 C F R. § 2634 903(b),
that the Conumss1on•s reqwrement for employees to obtam pnor approval for outside activ1tJ.es 1s
unenforceable, and that you are not proVIdmg annual etlucs trallllng that covers specific issues that
come before the Comrmss1on Wlule thts report pnmanly addresses OGE's concerns, 1t also
...
recogruzes the effective elements of the Comm1ss1on's ethics program

PROGRAM STRUCTURE
You, as actmg DAEO, are responsible for coordmatmg and managing the ethics program m
accordance with S CF R § 2638 203 Your duties mclude mterpretlng laws, regulations, and
Executive orders, fonnulatmg oral and written opm1ons relating specific facts to apphcable law, and
bnefing employees on the Federal ethics regulations The Alternate DAEO, who 1s an Execunve
Assistant, 1s responsible for the admlrustratton of the financial disclosure systems, mcludmg
chstnbutlng blank fonns and tracking the receipt of and cemfymg the completed reports Add1ttonally,
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the Alternate DAEO ensures that employees complete the ethics trammg requrrement by morutonng
employees' attendance at ethics tralll1Ilg sessions and/or the receipt of ethics matenals
Accordmg to the Alternate DAEO, she rece1Ved a luruted amount of tnurung when she assumed
her etlucs responsib1hties The DAEO provided her with an overview ofpotential conflicts of mterest,
and the OGE Desk Officer provided an overview ofmanaging the ethics program, mcludmg the review
of confidential financial disclosure reports However, more trammg 1s needed to aid the Alternate
DAEO in reviewmg and cert1fymg financial disclosure reports We recommend that the Alternate
DAEO attend the SF 278 and OGE Form 450 trammg offered by OGE
COMMISSION SHOULD HEED OGE ADVICE
TO A VOID APPEARANCES OF CONFLICT
Afterseekmg OGE advice concermngthe apphcatlon ofS CF R § 2635 502, the Comn11ss1on
appears to have not followed the advice provided by OGE on September 18, 2002 As a result, we are
concerned whether the UDPR Director 1s rece1vmg proper advice to participate in particufar matters
before the Conumssion
In a letter to the DAEO, dated September 18, 2002, OGE noted that the Commission's UDPR
Director has a covered relanonsh.tp with the District of Columbia (DC) because her spouse is an
employee of the Distnct Furthermore, the DC Office of Planmng (DCOP), which employs the spouse
as its Drrector, has a direct interest m certam specific party matters brought before the Comnnssion
We advised that when DCOP has a direct mterest m the matters brought before the Cormmss1on, 1t
would seem very bkely that a reasonable person might question the 1mparttahty of the UDPR
Director's participation We also stated that it would be extremely difficult to make or defend a
determination that the UDPR Director's participation would outweigh the concern that a reasonable
person would question her impart1abty

On February 10, 2003, the UDPR Drrector was nonfied that she may be reqwred to recuse
herself if the Comm1ss1on 1 s Deputy Execunve Director determines that DCOP's interest ma matter
is substannal enough to warrant recusal In a letter to the Comnnssion dated September 5, 2003, the
U S General Services Achmrustration (GSA) requested that the Comm1ss1on exclude the UDPR
Director from parttc1patmg m matters mvolvmg a U S Department of Transportation (Transportation)
headquarters pro3ect smce DCOP had a contmumg substantial mterest m the proposed zomng for the
Transportation project Nonetheless, m the Comnuss1on's response to GSA, the Conurussion rephed
that the UDPR Director's recusal from the Transportation project was not warranted based upon its
detemunat1on that the mterest of DCOP was not direct and substantJ.al We found it particularly
d1sturbmg that m its response, the Commission used OGE's advice as a defense to conclude that the
UDPR Director's recusal from the Transportation pro1ect was not warranted, smce we clearly advised
that DCOP's direct interest ma particular matter would make such a detennmat1on extremely ddlicult
Notwithstandmg the above events, on October 7, 2003, the Deputy Executlve Director
instructed that the UDPR Dnector be recused from part1cipatmg m future matters mvolvmg the
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Transportation project, as well as GSA and the JBG Companies This recusal was prompted by a
September 25, 2003 e-mail message from the UDPR Director to the Deputy Executlve Drrector,
ev1dencmg the U DPR Director's c ontmu1Dg 1 nvolvement 1n the T ransportatJon p roJ ect W e a re
concerned that the UDPRD1rectord1d not recuse herself11nmed1atelyonce she was aware ofDCOP's
direct mvolvement ID the project
Under 5 CF R § 2635 502(a), where an employee knows that a person with whom he has a
covered relanonsh1p 1s or represents a party to a particular matter, and where the employee detenrunes
that the circumstances would cause a reasonable person with knowledge of the relevant facts to
question lus 1mparttahty m the matter, the employee should not part1c1pate m the matter unless he has
mfonned the agency des1gnee of the appearance problem and receives from the agency des1gnee
authonzanon to participate m accordance with sect10n 2635 502(d). Accordmgly, the Deputy
Executive Director, as agency des1gnee, may authonze the UDPR Director to part1c1pate ID such
matters m wluch her spouse's employer, the DC government, is a party based on a detennmat1on, made
m hght of all relevant crrcumstances, that the interest of the Government m the UDPR Director's
part1c1pat1on outweighs the concern that a reasonable person may question the mtegnty of the
Commission• s programs and operattons Although not required by section 2635 502(d), you are
advised to have the Deputy Executive Director consult with you m makmg a determination to ensure
that all factors under section 2635 502(d) have been considered Moreover, the Deputy Executive
Director should exercise lus discretion under this prov1s1on by documentmg m wntmg any such
authonzation
ATTENDEES AT COMMISSION MEETINGS
FILE FINANCIAL DISCLOSURE REPORTS
AS REQUIRED
All members of the Comm1ss1on (or their alternates) who are considered execunve branch
employees and who attended Commission meetings m 2003 filed financial disclosure reports
The Commission has 12 corrumss1oners, 5 of whom are c1h.zen members and 7 of whom are
ex officio members Of the five citizen conuruss1oners, three are appointed by the President and two
are appomted by DC's Mayor The seven ex officio commissioners mclude three executive branch
officials, two Federal legislative branch officials, and two officials of the DC government Each
ex officio conuruss1oner, m tum, has identified from I to 5 alternates, 1 of whom the commissioner
can delegate to attend the Conuruss1on's monthly meetmg m the conu111ss1oner's absence (currently
there are 17 such alternates)
The ti ve c1tJzen members are considered to be special Government employees and are required
to file new entrant confidential financial disclosure reports each year dunng their terms The three ex
officio execut1 ve branch members and their alternates (currently there are mne such alternates) are also
required to file financial disclosure reports However, the DAEO does not reqwre reports from the
other four ex offic10 members (the two Federal legislative branch offic1als and two officials of the DC
government) and their alternates because they are not executive branch employees We noted that at
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the September and October 2003 Commission meetings, al1 five of the c1t1zen members and the three
alternates who attended m the absence of their respective executive branch ex officio comnuss1oners,
filed a confidential report
PROCESS IS NEEDED FOR CAPTURING
NEW ENTRANT CONFIDENTIAL FILERS
Our review of the confidennal financial disclosure system identified 6of8 regular employees,
who should have filed new entrant reports w1thm 30 days of asswrung their positions m 2003 but who
did not file untll the 2003 annual fihng cycle The Alternate DAEO explained to us that she was not
notified at the tune the employees assumed their covered positions m 2003 and, therefore, the reports
they filed dunng the 2003 annual fihng cycle were considered their new entrant reports However, at
the exit conference, etlucs officials informed us that a po hey was m1tiated after our fieldwork to ensure
future new entrants file a t1111ely financial disclosure report
Our review of six annual confidential financial disclosure reports filed for FY 2002 disclosed
that they were filed tunely Additionally, all 14 reports (annual and new entrant) were reVIewed and
certified timely Moreover, we were unable to ascertam any potential conflicts of interest
SUPPLEMENTAL REGULATION IS
REQUIRED TO ENFORCE APPROVAL
OF OUTSIDE ACTIVITIES
Our previous program review report of 1997 recommended that, if the Comnussion desired
to enforce its approval of outside actJ.vities by the Executive Director, 1t would have to do so through
the issuance of a supplemental standards of conduct regulation, m accordance with 5 C F R
§ 2635 105 Section 2635 803 provides that where 1t 1s determmed to be necessary or desirable for
the purpose of adrrun1stenng its ethics program, an agency shall, by supplemental regulation, requll'e
employees to obtam pnor approval before engagmg m specific types of outside actJ.VIties On
December 8, 1998, we were mformed that the Commission detenmned that It would no longer requll'e
approval, therefore, no supplemental standards of conduct regulanon was needed
On May I, 2002, the DAEO decided to reestablish the pohcy requ1nng approval for certam
outside activities However, the Comnuss1on still has not issued a supplemental regulation We
reiterate that the Comrmss1on needs a supplemental regulanon to enforce its pohcy UntII the
supplemental regulat10n 1s issued, the Comnuss1on must cease and desist enforcing this policy
Nonetheless, the DAEO may continue to render advice to employees who mqmre as to whether any
proposed outside activities or employment would conflict with their official duties

./
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DAEO NEEDS TO CONDUCT
ANNUAL ETHICS TRAINING
lrubal ethics onentabon requirements are met by distnbutmg ethics matenals dunng the general
m-processmg of all employees However, we are concerned that employees are not receiving annual
etlucs trammg geared specifically for issues before the Conuruss1on
The Comnnss1on has rehed upon OGE staff to conduct both the 2002 and 2003 annual ethics
tra1Illl1g sessions for the corrurussioners and the Comnuss1on staff However, it 1s the DAEO's duty
to m1tiate and mamtam the Coll1ll1Jss1on's ethics education and traJ..nJ.ng program as required by
5 CF R §§ 2638 203(b)(6) and 2638 701 and to ensure that the trammg is geared specifically to issues
that would come before the Conuruss1on. Although OGE 1s wtllmg to assist agencies with their
trammg requ1rements,-the Comn11ss1on needs to develop a plan for annual ethics trammg that covers
specific issues colil.lng before the Conumssion, usmg its avadable resources and mcludmg resources
available from other agencies and the Internet
We reviewed the Comnussion's system for trackmg employees' attendance at annual etlucs
tramm.g and found It to be effective Ethics officials planned to have six of the Conmussion staff,
mcludmg three covered employees who were unable to attend the October 2, 2003 arumal etlucs
trammg session, view an ethics videotape by the end of 2003
UPDATES TO PROCEDURES FOR FINANCIAL
DISCLOSURE ARE NEEDED
The Commission has detatled wntten procedures for financial disclosure that should be updated
to reflect changes m 5 CF R part 2634 that have transpired since 1997. For example, the reviewing
offic1al, for good cause shown, has always been authonzed to grant to any pubhc filer or class thereof
an extension of tune for filing winch shall not exceed 45 days Now the reviewmg oflic1al, for good
cause shown, may grant an additional extension of tune wfuch shall not exceed 45 days The employee
shall set forth m wntmg specific reasons why such addit1onal extension of time 1s necessary The
reviewing official must approve or deny such requests m wntmg, and such records shall be mamtamed
as part of the official report file Previously, only OGE could authonze the second 45-day extension
PUBLIC FINANCIAL DISCLOSURE SYSTEM
IS ADMINISTERED EFFECTIVELY
The pubbc financial disclosure system seems to be effectively achrumstered We found that,
considenng one 45-day extension granted for good cause shown, the pub he reports reqwred to be filed
m 2003 by all of the four regular employees were filed, reviewed, and certified timely We discussed
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a few techrucal issues concerning the review process with the Alternate DAEO Moreover, she would
benefit from attendmg SF 278 review trammg offered by OGE 1
ADVICE AND COUNSELING IS NOT
TO BE CONSIDERED PRIVILEGED
The DAEO provides both oral and wntten etlucs advice in response to employees' questions,
mcludmg post-employment advice, as required by SC FR § 2638 203(b)(7) However, accordmg
to the DAEO, employees have not requested post-employment advice
Our exammanon of the three examples ofwr1tten ethics advice, regarding appearance issues
(except for those discussed previously) appeared to be complete and consistent with the etlucs laws
and regulations However, tlie adV1ce was marked as pnvlleged and confidential attorney-client
commumcabon Accordmg to SC FR § 2635 107, disclosures made by an employee to an agency
ethics official are not protected by an attomey-chent pnvllege Adcht1onally, agencies are required by
28 USC § 535 to report to the Attorney General any mformatlon, allegation, or complamt received
relatmg to a violation of ti.tie 18 of the United States Code
ENFORCEMENT ACTIONS
HAVE BEEN LIMITED
The Commission does not have an inspector general The DAEO advised us that when an
mvestigat:Jon is needed, the Comnuss1on requests the serV1ces from another agency The Comnuss1on
had one case m the last year, mvolvmg the misuse of Government resources, that resulted m
adnumstrat1ve action bemg taken against the employee. The 15-day suspension taken agamst the
employee appeared to be prompt and effective, m accordance with SC FR § 2638 203(b)(9) The
Comnussion has not made any cnmmal conflict of mterest referrals to the Department of Justice
TRAVEL PAYMENTS ARE ACCEPTED
FROM NON-FEDERAL SOURCES
Travel payments from nonMFederal sources appeared to be appropriately accepted under
31 USC § 1353 We examined the two payments reported m the semiannual report to OGE of
payments of more than $250 per event covenng the penod from Apnl through September 2003 We
found that the report was forwarded to OGE tunely and that the payments appeared to be properly
accepted for a semmar and a workshop A negative report covenng the penod from October 2002
through March 2003 was forwarded muned1ately once we mfonned ethics officials that OGE had not
received it

'The Alternate DAEO was unable to register for 2003 trammg because all seats were filled

./
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RECOMMENDATIONS
To more fully comply with ethics regulatory reqwrements, we recommend that you

I

Ensure that the Alternate DAEO has sufficient trammg to review and certify
financial disclosure reports

2

Ensure that the Deputy Executive Director consults with you m makmg any
detennmat1on under 5 C F R § 2635 502(d) to authonze part1cipahon by the
UDPR Director m matters m which her spouse's employer, the DC
government, is a party, and have the Deputy Executive Director document any
such authonzabon m wntmg

3

Ensure that covered employees file a new entrant report withm 30 days of
assuming their pos1t1on as required by 5 CF R § 2634 903(b)

4

Ensure the Comnussion ceases and desists enforcmg the pohcy reqwnng
employees to request approval for outside acnvihes, until an agency
supplemental regulation is issued m accordance with 5 CF R § 2635 105

5

Develop a plan for providing annual ethics trammg that covers specific issues
conung before the Comn11ss1on, usmg its available resources and mcludmg
resources avatlable from other agencies and the Internet

In closmg, I would hke to thank everyone mvolved m this review for the1r cooperation and
theu efforts on behalf of the etl11cs program Please advise me w1thm 60 days of the specific actions
the agency plans to take on our recommendations A bnef follow-up review will be scheduled w1thm
six months from the date of this report In view of the correcbve action authority vested with the
Director of OGE under subsection 402(b)(9) of the Ethics Act, as implemented m subpart D of
5 CF R part 2638, it 1s llllportant that our reconunendations be 1mplemented ma timely manner
Please contact Jean Hoff at 202-482~9246, 1f we may be of further assistance
Smcerely,

Q~~

~ck Covaleslo

Deputy Director
Office of Agency Programs
Report Number 04 - 005

*•*lf-•

25

0

~

th
,.,.
A11niversary
1978-2003

February 26, 2004

Steven J Morello
Designated Agency Ethics Official
Department of the Army
104 Anny Pentagon
Washington, DC 20310-0104
Dear Mr Morello
The Office of Government Ethics (OGE) recently completed 1ts review of the ethics program
at Fort Huachuca, Anzona, mcludmg the US Army Intelhgence Center and the Gamson
{USAICJFH} and the headquarters office of the Network Enterpnse Technology Command
(NETCOM) 1 This review was conducted pursuant to section 402 of the Ethics m Government Act
of 1978, as amended Our objective was to determ.me the ethics program's effectiveness, measured
largely by its compliance with applicable statutes and regulations The review was conducted m
October 2003 The following is a summary of our fmdmgs and conclus10ns
ffiGlil.JGHTS
Fort Huachuca' s ethics program generally comp hes w1th the apphcable laws and regulat:J.ons
We note that steps were taken pnor to and dunng our review to address def1c1enc1es m the
conf1dent1al fmanc1al disclosure and enforcement areas of the ethics program However, the
conf1dent1al fmanc1al disclosure system should be momtored closely, especially with respect to the
f1lmg of new entrant reports and the performance of a fmal review and cert1f1cat1on on all reports
PROGRAM STRUCTURE
The Fort Huachuca ethics program is established m the Admmistrative Law D1vis1on of the
Office of the Staff Judge Advocate (OSJ A) The number of personnel assigned to the ethics program
appears adequate The Staff Judge Advocate (SJA), Deputy SJA, Chief of the Adnumstrat1ve Law
D1v1s1on (Chief), three attorney-advisors, and one Legal Ass1stant/Paralegal (LAP) staff the ethics
program With the except.Ion of the LAP, each of the foregomg staff members 1s a designated ethics
counselor While the SJA ultimately exercises local oversight of the ethics program, the SJA

1

For s1mphc1ty, we will refer to all organ1zat1ons which were reviewed collectively as Fort
Huachuca, unless othetw1se noted
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entrusts the Ch1ef with the daily overs1ght responsib1ht1es The Chief, m turn, entrusts the attomeyadv1sors and the LAP with the day-to-day ethics program duties One Attorney-Advisor funct10ns
as the pnmary ethics counselor (PEC) and 1s responsible for perform.mg the maJonty of the
substantive ethics program duties, he expends approximately 15 to 20 percent of his time on the
ethics program The Deputy SJA and the other two attorney-advisors assist m the program on an asneeded basis The LAP provides ad1n1mstrat1ve support to the ethics program, he expends
approximately 50 percent of his a.me on the program
Support Of Semor Commanders
Is Benef1c1al
There is a good workmg relat1onsh1p between OSJA and the command officers The ethics
program has the full support of the commanding generals of USAIC/FH and NETCOM The PEC
assured us that he receives the cooperation he needs from these semor officials and thetr staff
members Such lugh-v1s1b1hty support contnbutes to the v1ab1hty of the ethics program
FINANCIAL DISCLOSURE SYSTEMS
The fmanc1al disclosure systems will be fully comphant with the prov1s1ons of 5 C FR
part 2634 and the Jomt Ethics Regulation (JER) once procedures are implemented to ensure the
timely f1hng of confidential fmanc1al disclosure reports by rmhtary employees We noted that
actions to address certam deficiencies, mcludmg the lack of fmal review and cernf1cat1on of many
confidential reports, were taken as a result of a pre-OGE review mspecuon
We were unable to assess the ethics agreement system, as no employees entered mto ethics
agreements
Conf1dent1al Financial Disclosure System
Should Be Momtored Closely
We examined a sample of 98 of the 630 conf1dent1al reports reqwred to be filed m 2002,
cons1stmg of 69 annual and 29 new entrant reports We found a few techmcal errors which we
discussed with the ethics staff, but dtd not fmd any substant1 ve defic1enc1es With the possible
exception of one new entrant and one annual report, all reports received an m1t1al review ma tlmely
manner 2
We were concerned that 18 (or 62 percent) of the new entrant reports m our sample were
bemg ftled from 1 to as many as 12 months late The newly mst1tuted standard operatmg procedure
mvol vmg the Ct v1han Personnel Advisory Center (CPAC) should assist m alleviatmg this problem

2These two reports lacked a date stamp of agency receipt Therefore, the umelmess of the
1mtial review could not be detenruned for these two reports
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Besides prov1dmg a hst of all new employees, CPAC w111 provide the ethics staff with a hst of those
required to file conf1dent1al reports Because CPAC deals only with c1v1han employees, we strongly
encourage the ethics staff to implement a similar procedure with the office which in-processes Fort
Huachuca's mihtary employees Eight (or 44 percent) of the late new entrant reports were filed by
IDihtary personnel These procedures should assist m the f1hng of a new entrant report w1thm 30
days of an employee's assumption of a pos1uon requmng the fihng of a conf1dent1al report The
timely f1lmg of new entrant reports will assist the ethics staff's 1dent1f1cat1on of any potential or
actual conflicts of interest m a timely manner
We trust that the actions already taken and any steps yet to be taken will ensure full
comphance with subsections 7-306(1) and 7-303(a) of the JER, concemmg the review ofreports and
the fihng of new entrant reports, respectively The trammg that the LAP has received and the
trammg that the PEC plans on providing to supervisors and points of contact (POC) responsible for
rev1ewmg confidential reports should help to ensure full comphance We suggest that the
confidential system be momtored closely for full comphance
Public Fmanc1al Disclosure System
Appears To Be Well-Managed
With the exceptions of I mcumbent report from a filer who had been deployed, 2 incumbent
reports from a filer who files with a different command, and l termmation report for which review
was sull pending, we exammed 12 public fmancial disclosure reports required to be filed m 2002
and 2003 Mmor techmcal errors were brought to the attent10n of the ethics staff but no substantJve
def1c1enc1es were found With the possible exception of one mcumbent report, all reports exammed
were filed and reviewed m a ttmely manner 3
EDUCATION AND TRAINING
The education and trammg program is fully comphant with the prov1s1ons of 5 CF R
part 2638 We noted that action was taken to correct certam problems dunng our review
Imt1al Ethics Onentallon Program
Is In Compliance
The m1t1al ethics onentat1on (IEO) program at Fort Huachuca 1s fully compliant with the
prov1s1ons of 5 C F R § 2638 703 The PEC advised us that the required copy of the Supplemental
Standards of Ethical Conduct for Employees of the Department of Defense (DOD supplement) at
5 CF R part 3601 is not given to new employees fu add1t1on, the required copy of the Standards
of Ethical Conduct for Employees of the Executive Branch (Standards) at 5 CF R part 2635 or a
summary of the Standards is not given to new employees (Subsequently, the PEC took act.Jon to

3Th1s report lacked a date for both the m1t1al and fmal reviews Therefore, the t1melmess of
review could not be determmed for this report
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address these issues) At the time of our review, IEO matenals provided to new Government
employees included a handout contammg the 14 Pnnc1ples of Ethical Conduct (14 Pnnciples), an
ethics quiz (based on actual situations which pnman ly m vol ved certain prov1s10ns of the Standards),
and a shde presentation which covered the 14 Pnnc1ples and answers to the quiz We duly note the
novel approach to the presentation of IEO topics via a quiz
Fort Huachuca requires that new Government employees rece1 ve IEO w1thm 30 days In this
respect, Fort Huachuca exceeds the regulatory reqmrement which provides that emp1oyees are to
receive IEO w1thm 90 days ofbegmnmg work IEO 1s also provided to non-Government personnel,
they receive IEO via a trammg video The PEC estimated that he provided JEO to approximately
70 people dunng 2002
When told of the need to provide or make available all required ethics matenals to new
Government emp1oyees, the ethics staff drafted wntten standard operatmg procedures for the IEO
program CPAC will instruct new employees to contact OSJA for IEO and will provide OSJA with
a hst of all new Government employees and their POC mformauon The LAP will call the new
employee and the POC to advise them of the need for the new employee to attend the next monthly
IEO session Names on the CPAC hst will be compared to s1gn-m sheets and the co1lected qmzzes
to confmn that trammg was received CPAC will also provide new employees with an ethics
mfonnatton sheet that includes references to where electromc copies of the Standards and the JER,
the latter of which contams a copy of the DOD supplement, are available for review This will be
m add1t1on to receiving verbal trammg
Annual Ethics Tramm& Program
ls In Comphance
The annual ethics trammg (AET) program at Fort Huachuca is fully compliant with the
provisions of 5 CF R §§ 2638 704 and 2638 705 In 2002, all 636 covered employees received
annual ethics trainmg The matenals provided to employees included the 14 Pnnc1ples, an ethics
quiz, and a shde presentation which covered the 14 Pnnc1ples and answers to the qmz
The PEC acknowledged that Fort Huachuca's requirement to have all conf1dent1al ftlers
annotate their financial disclosure reports to reflect the date on which they were trained was not
wholly reliable or eff1c1ent because not all ftlers annotated thelf reports pnor to subrmss1on
Therefore, the tracking of AEf 1s now done via a companson of the ethics quizzes collected and the
signatures on the s1gn-m sheets to a newly-created database containmg vanous categones of
mformatton regarding ethics reqmrements for each covered employee
All employees, regardless of whether they are reqmred to receive AET, are encouraged to
attend the sessions In this respect, Fort Huachuca exceeds the rmmmum annual trammg
requirements The PEC estimated that one-thtrd of attendees are not required to receive the trammg
Add1t1onally, several AET sess10ns are held each year
r
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Other Trammg Efforts
Are Noteworthy
We commend the ethics staff for providing addltlonal trammg opportumnes upon request
\ which further demonstrate support for the ettucs program on post and the senousness with which
etlucs education is regarded The PEC 1s also available to conduct on-site trammg for other
NETCOM office locanons (off post) and provides quarterly ethics trammg at NETCOM Information
Assurance Workshops Dunng our review, the PEC conducted a training session requested by the
Jomt Interoperab1hty Test Command We appreciate the opportunity to have observed this trammg
session It was apparent that the participants, m general, were fam1har enough with ethics
regulations to pose quest10ns which resulted m clanficat10ns to several questions on the ethics quiz
Ethics Staff Keep Abreast
Of Ethics Issues
We also commend the ethics staff for their effort to remam current with developments on the
ethics front AJI of the Fort Huachuca ethics counselors and the LAP subscnbe to OGE's Ethics
News and Infonnatlon e-mail hst service and the DOD Standards of Conduct Office's e-mall hst
They also receive ethics counselor broadcast messages issued by the Department of the Army's
Standards of Conduct Office (DA SOCO)
ENFORCEMENT
Fort Huachuca 1s m comphance with the prov1s1ons of 5 CF R § 2638 203(b)(9), ensunng
that prompt and effective action, mcludmg admmistranve actton, 1s taken to remedy ethics
violations, and§ 2638 203(b){l2), ensunng that the services of mspectors general (as well as the
resident office of the US Anny Cnmmal Invest1gat1on Command (CID)) are utthzed when
appropnate We were unable to assess comphance wtth § 2638 603, requmng agencies to notify
OGE of referrals to the Department of Justice (DOJ) of alleged vmlations of the confhct of interest
statutes and the dispos1t1on of referrals, as Fort Huachuca had made no referrals m the past two years
From 2002 to the time of our review, Fort Huachuca took adrmmstrative action against four
employees who had violated 5 CF R § 2635 101(b)(5), which states that "[e]mployees shall put
forth honest effort m the performance of their dunes " The actions taken m these cases were
demotion, removal from posit10n, transfer, and an agreement to meet specific work-related standards
Removal was sought for a fifth employee who violated 5 CF R §§ 2635 101(b)(7) and 2635
... 702,
which state that employees shall not use pubhc office for pnvate gain At the nme of our review,
the resolution of this case was pendmg Despite the apparent promptness and effectiveness of the
actions taken, newly adopted memorandums of agreement (MOA) between OSJA and both Offices
of Inspector General are meant to ensure that prompt and effective action 1s taken to remedy ethics
v1olat1ons
Although OSJA mamtams a good work.mg relat1onsh1p with both Offices of Inspector
General and CID, the MOAs sohd1fy the enforcement respons1bihttes of these offices Moreover,

Mr Steven J Morello
Page6

a wntten standard operating procedure was developed between OSJA and CPAC for mformmg
OSJA of any case involvmg violauons of the confhct of interest statutes referred to but declmed by
DOJ which nught warrant admtmstrat1ve action
31 USC § 1353 TRAVEL PAYMENTS
The acceptance of travel payments appears to comply with the applicable procedures and
regulations Procedures m the JER exist to ensure proper acceptance and reportmg of travel
payments accepted by Fort Huachuca employees under 31 U S.C § 1353 and the implementing
General Services Admtmstratton regulation at 41 C FR Chapter 304
We examined Fort Huachuca's two most recent semiannual reports of travel acceptances of
more than $250 per event, which were forwarded to DA SOCO for subnnssion to OGE Only one
acceptance of a travel payment was reported, it appeared to comply with the statute and regulation
ADVICE AND COUNSELING SER VICES
Ethics advice and counseling services meet the requirements of 5 CF R § 2638 203(b)(7)
and (8) We exammed a sample of 31 pieces of ethics-related advice and counseling rendered by the
ethics staff Based on our exammatlon, we concluded that all of the wntten advice comphed with
applicable ethics laws and regulations
Although all of the ethics counselors are authonzed to issue advice, the bulk of the advice
we exammed was dispensed by the PEC and the Attorney-Advisor for contract law On the
occasions when the SJA or Deputy SJA renders advice, it 1s done with input from the PEC or the
Attorney-Advisor for contract law Accordmg to the PEC, ethics advice is provided both orally and
m wntmg (the PEC estimated that 35 percent of the advice 1s provided m wnung) Based on our
sample, the topics that are most prevalent are gifts and post-employment
A weekly post-employment bnefing is avadable to employees An mformatton paper 1s
provided at the bnefmg A post-employment video, created by the PEC, 1s available for v1ewmg
Post-employment issues are also addressed m the regular ethics trammg sessions According to the
PEC. OSJA mtends to have itself added to the personnel out-processing hst to ensure that all
departing employees will seek post-employment counsehng
We commend the ethics staff for dissemmatmg regular commumcatlons to employees
regardmg current ethics issues via pubhcat1on m the post's newspaper, on NETCOM' s mtranet, and
through global e-mails to all employees Such regular commumcat1ons to all employees underscore
the importance of the ethics program at Fort Huachuca

Mr Steven J Morello
Page 7
In closmg, I wou1d hke to thank everyone mvolved m this review for their cooperation on
behalf of the ethics program No six-month follow-up 1s necessary m view of the fact that we have
no recommendations for improving Fort Huachuca's program at this time We are sending a copy
of this report by transmittal letter to the inspectors general of the US Anny, USAIC/FH, and
NETCOM and to the commanding generals of USAIC/FH and NETCOM Please contact Traci M
Quan at 202-482-9271 tf we may be of further assistance

Sincerely,

?)_:~

Deputy Duector
Office of Agency Programs

cc

Colonel Anthony Helm
Staff Judge Advocate
Office of the Staff Judge Advocate
Fort Huachuca, AZ 85613-5000
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Steven Y Wmmck
Designated Agency Ethics Official
Department of Education
400 Maryland A venue, SW
Washington, DC 20202-2152
Dear Mr Wmmck
The Office of Government Ethics (OGE) has completed its review of the Department of
Education's (ED) ethics program The review was conducted pursuant to section 402 of the Ethics
m Government Act of 1978, as amended {the Ethics Act) Our ObJectJve was to detennme the
effect:J.veness of the ethics program, largely measured by its compliance with apphcable statutes and
regulations This review was conducted from October 2003 through January 2004
Based on the fmdings of our pre-review work, we excluded exammmg the overall
admm1strat1on of ED's pubhc and confidential fmancial disclosure systems
IDGHLIGHTS

ED' s ethics program ts essentially sound and appears to be appropnately tailored to the needs
of agency employees However, some improvements are needed Strong parts of your program
include the ethics trammg program, the provis10n of useful ethics advice, and an enforcement process
that promptly and effectively deals with employee ethical breaches In addition, we commend the
efforts expended to provide ethics-related services to several independent entities which are not
orgamzat1onally part of ED_
To strengthen your program, we recommend that you ensure that (1) waivers issued pursuant
to 18 USC § 208(b)(l) and (b){3) are granted m accordance with subpart C of 5 CF R part 2640
and (2) conf1dent1al fmanc1al disclosure reports are filed timely by special Government employees
{SGE) at mdependent entitles
PROGRAM STRUCTURE
It appears that, generally, the management and staffmg of your program is appropnate We
note, however, that by the close of our review, m January, two s1gmficant staffing changes hadJUSt
occurred We do not beheve that these staffing changes will have any long lasting effect on the
ethics program based on the expenence and skill level of your current staff
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As Deputy General Counsel for Program Service, you have long-served as ED's Designated
Agency Ethics Official (DAEO) and oversee management of the Ethics D1v1s1on However, the
Alternate DAEO (ADAEO) adl1llmsters the day-to-day aspects of the program One of the
s1gmf1cant staffmg changes that occurred by the close of our review was that a long-serving ADAEO
stepped down from her position She, however, remains m the Ethics D1v1s10n as a part-ume
attorney 1 A new ADAEO assumed the pos1t1on m January and she attended our last meetmg with
you
Dunng our review, the Ethics D1v1s1on was compnsed of four other attorneys, three ethics
program spec1ahsts, and an ethics program assistant The ocher s1gmf1cant change that occurred by
the close of our review was that a long-serving ethics program spec1ahst retired from her pos1t1on
At the time of our last meetmg, you told us that you plan to fill this pos1t1on
WAIVERS
We found that ED dtd not issue waivers pursuant to I 8 USC § 208(b)(l) and (b)(3) in
accordance with subpart C of 5 CF R part 2640 In the waivers we exammed, ethics officials
( 1) did not consult with our Office pnor to grantmg waivers nor consistently forward copies of them
to us m accordance with 5 CF R § 2640 303 and (2) dtd not adequately descnbe the wmved
disquahfymg fmancial interest nor address the factors descnbed m 5 C.F R § 2640 30l(b) Also,
we believe that supervisory oversight was lackmg when Ethics D1 vision attorneys were authonzed
to issue waivers
We are pleased to report that you have already implemented corrective actions to address our
concerns For example, on November 18, the Secretary changed the Delegation of Authonty so that
authonty to issue waivers pnmanly rests with you However, the authonty to issue wmvers is
reserved to the Secretary for 1ssumg waivers to you, as well as to the Deputy Secretary, the Under
Secretary, or the General Counsel with your concurrence Also, shortly after the start of our review,
Ethics D1v1s1on attorneys began consultmg with OGE when draftmg waivers Accord.tog to the
ADAEO, this pracuce will contmue She also explained that after waivers are issued, they will
11nmed1ately be forwarded to our Office However, thus far no new waJvers have been issued We
beheve consulting on waivers pnor to issuance should ensure that the wmved d1squahfymg interests
and the §2640 301 (b) factors are fully descn bed and that the test for assunng a direct and predictable
effect will be met
According to documents forwarded to our Office, m addition to records supphed by the
ADAEO, Jt appeared that, m 2003, ED had issued approx1mately40 waJvers pursuant to 18 USC
§ 208(b)(l) and (b)(3) We found vanous def1c1enc1es m many of these Almost none contamed
the analysis of the factors enumerated m 5 CF R § 2640 301(b) Most s1gmf1cantly, the wmvers
generally failed to analyze how the employee's financial interest or his imputed fmanc1al interests
1

For wntmg ease for this report, we refer to the former ADAEO as the ADAEO
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might be affected For example, ED issued several W8Ivers to high level officials who were
negot1atmg for employment ED had essentially used proforma language m these which contamed
no d1scuss1on of why the fmancial mterest created by the negouat1on for employment, which 1s
usually considered sigmf1cant, was not substantial m these cases Instead, these waivers simply
asserted the fact that negotiation for employment was occumng Without the analyses supportmg
the conclusions reached, OGE 1s unable to determine whether we Dllght have objected to the waivers
had we been consulted
In addlt1on, as we discussed at our last meeting m January, a White House memorandum
dated January 6, 2004 stated a new pohcy which prohib1cs agency personnel from granting wmvers
under 18 USC § 208 to Senate-confirmed Presidential appointees for the purpose of negouatmg
for outside employment unless agency personnel have first consulted with the Office of the Counsel
to the President
We also found that several w31vers were issued when there was already an apphcable
exemption pursuant to 18 USC § 208(b)(2) m place Most notably this occurred for advisory
committee members who were covered by an exemption at 5 C FR § 2640 203(g) The
determmat1ons we exammed mcorrectlyc1ted the exemptmn as the reason why the "waivers" were
appropnate We are pleased to note that the nusunderstandlng over the apphcab1hty of an exemption
versus W81Ver 1s now bemg addressed through ongoing dlscuss1ons among ethics officials
We firmly beheve that the above cited deficiencies would have been highlighted and
addressed had consultations taken place The consultations could have also mded m determmmg
whether a W8Iver was actually needed We also beheve that many of the def1c1enc1es would have
also been prevented had there been more supervisory control over the issuance of wa1 ver process
As noted earher, we are satisfied that corrective measu1es have been put m place to address these
problems Also, ED's November change m waiver delegation authonty supports that you have
already complied with the add1t1onal guidance m the Wh.tte House's January memorandum which
dn-ected that existing delegations of the authonty to grant waivers be assessed to ensure that an
appropnate level of semonty and respons1b1hty 1s mvolved m the dec1s10n-makmg process Finally,
the ADAEO told us that many of the waivers issued m 2003 are bemg reassessed to ensure that the
particular matter under scrutmy would have a direct and predictable effect on the potentially
d1squahfymg mterest As necessary, employees may be issued addtt1onal wntten advice
SPECIAL GOVERNMENT EMPLOYEES
Ethics officials do a commendable JOb and expend much effort m dealing with the vanous
ethical issues surrounding ED's many SGEs Currently, SGEs mclude three experts who provide
consultative services to the Secretary 2 In add1t1on, there are numerous SGEs who serve on one of
2

We did not mclude those SGEs who are nonunees for Pres1dent1ally-appomted, Senateconf1rmed (PAS) posmons
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ED's 12 advisory committees Moreover, many SGEs serve at the mdependent entities to which ED
provides ethics services
We exammed vanous records related to a sample of these SGEs to ensure that ethics
requirements were bemg sallsfied and found that they generaJly were But, many SGEs who serve
at mdependent entities did not file timely confidential fmancial disclosure reports Also, we
encourage ethics officials' ongomg mitiative of determmmg whether SGEs who serve on some
advisory comnuttees should file an alternative confidential disclosure report m heu of the
OGEForm450
Advisory Committees
We agree with determmauons made by ethics off1c1als on the employment status (1 e , SGEs
versus representatives) of advisory committees' members Also, we beheve that officials made an
appropnate detennmat1on when they decided to exempt the Jacob K Jav1ts Program Fellowship
Board members from fihng financial disclosure reports
Of ED's 12 advisory comrmttees, we focused our exammallon on 3, all of which are
compnsed of SGEs who file OGE Forms 450 3 Ethics officials are m the process of exammmg these
committees to determine whether members should contmue to file OGE Forms 450 or whether an
alternative confidential disclosure report would better sutt their needs for identifying potential
fmanc1al confhcts, cons1denng the hmited hkehhood of confhcts
In 2003, the ma1onty of confidenllal reports from members of NACIQI, FIPSE, and
NCFMEA were filed, reviewed, and certified timely However, a few members did not ft le reports
m 2003 and a few reports were flled late According to the ADAEO, those who did not file, did not
paruc1pate m meetmgs m 2003 Reports appear, for the most part, to have been thoroughly
reviewed, as evidenced by extensive follow-up and the draftmg of ethics agreements
Accorcbng to the records we exdmmed, an Ethics D1vis10n attorney provided annual ethics
trammg m 2002 to most committee members, but a few did not receive m-person trammg For
annual trammg m 2003. almost all had received m-person trammg by December Appropnate
wntten ethics matenals were sent to those who did not receive m-person trammg
Outside Entities
In addition to providmg ethics-related services to ED employees, ethics officials spend a
s1gmf1cant amount of time and effort providmg services to the employees of four independent
3

0ur sample mcluded the National Advisory Conumttee on Institutional Quahty andlntegnty
(NACIQI), the National Board of the Fund for the Improvement of Postsecondary Education
(FIPSE), and the National Committee on Foreign Medical Education and Accreditation (NCFMEA}
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entities, which are compnsed of both members (who are SGEs) and regular employees (who are
staft) We focused our review on three of the four the National Assessment Govenung Board
(NAGB), the National Council on D1sabiht.1es (NCD), and the National Institute for Literacy (NIL) 4
Because NIL 1s m actuahty an mteragency group made up of the Secretanes of ED, the Department
of Labor, and the Department of Health and Human Services, we narrowed our exmnmation to NIL' s
advisory board (NILAB)
Overall, the financial disclosure systems and ethics trammg program are generally well
managed by ED ethics officials s We exam.med the most recent financial disclosure reports reqmred
from SGEs and the staff of these entities Most reports were reviewed umely, but many conf1dent1al
repons from NAGB and NCD SGEs were filed late 6 Also, the cert1f1cation process was protracted
for many reports due to obtammg additional mformatton and issuances of waivers for conuruttee
members Repons were thoroughly reviewed by ethics off1c1als as evidenced by the few technical
deficiencies and no apparent conflicts of mterest
Ethics officials dthgently provided annual ethics trammg to NAGB, NILAB, and NCD
members as part of their regular meetings m 2002 and 2003 But, m 2002, ethics offictals were only
partially successful m ensunng that staffs of these outside entities were tramed In 2003, we noted
improvement m staffs completmg annual ethics trammg
To ensure the overall better management of the ethics services provided to outside entitles,
we encourage ethics officials to mvolve staff leadership at NAGB and NCD to raise awareness of
ethics program requirements These officials could aid m ensunng timely report subrrussion
(mcludmg noafymg ethics officials of new entrants or departing employees) and m ensunng annual
ethics trammg completton
SUPPLEMEl\1TAL STANDARDS OF CONDUCT REGULATION
ED's supplement to the standards of conduct regulat10n, at 5 CF R part 6301, requires that
employees obtam pnor approval before engagmg m certam outside acnv1t1es or employment We
venfied that employees are domg so by exammmg 15 of the approximately 70 approved requests m
2003 All appeared to be appropnate and m comphance with ED' s outside acttvtty approval process

4

We dtd not examined the Natrnnal Comrmssion on Libraries and Information Science

5

Members ofNCD and NILAB file OGE Forms 450, but NAGB members ftle a conftdenual
fmanc1al disclosure form pursuant to alternative mstruct1ons approved by OGE m January 2003
Most staff file OGE Forms 450, however, at NAGB and NIL some staff file SF 278s
6

Accordmg to the ADAEO, dunng 2002, ED did not receive nottf1cauon from White House
offic1als on NCD nominees and new member appomtments as 1t had m the past and as 1t currently
does
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In add1t1on, we noted two good management practices that contnbute to ED's well-run outside
act1v1ty approval system which we encourage that you contmue First, copies of approvals are
mamtamed with employees' financial disclosure files, which we believe aids m the review of their
disclosure reports Second, as a way to orgamze the flow of paperwork, ethics officials keep a
runnmg hst showmg when the requests are received and when the assigned Ethics D1vmon attorney
completes a conflicts review

ETHICS EDUCATION AND TRAINING
OGE's ethics education and trammg requirements, at 5 CF R part 2638, are not only bemg
met but also exceeded m many ways We confmned that ethics offlc1als consistently document the
agency's ethics trammg plan Above and beyond our requirement to provide annual trammg to
covered employees, ED annually trams all employees paid at the rate of GS-9 and above
Concerning momtonng completion of mmal ethics onentat:Jon and annual trammg, we are impressed
by the fact that ED' s trammg tracking system records when employees complete trammg, especially
cons1denng that almost 4,000 employees are tramed annually We are also impressed by ED's
mcorporanon of a values-based trammg approach to supplement ns comphance-based annual ethics
trammg
Imt1al Ethics Onentatton
lrutial ethics onentatton 1s 1mmed1ately satisfied for new employees through the receipt of
the required wntten ethics matenals when they start work Our onentat1on requirement is exceeded
m that all new headquarters employees receive m-person trammg from an Ethics Div1S1on attorney
when they attend a mandatory one-hour ethics sessmn which 1s part of a full-day onentanon for new
employees We attended one of these sessions m November and found 1t to be mformat1ve and wellgeared co the vanety of new employees m attendance We commend the use of a question-andanswer format as a way to engage employees
Your program also exceeds our onentatton requirement by prov1dmg new PAS employees
mdiv1duahzed ethics bnefmgs shortly after they enter on duty, a practice we encourage you to
contmue As a good record-keepmg procedure, we were pleased to observe that m-person
onentatmn dates are recorded on your ethics trammg trackmg system
Values-Based Trammg
ED also went beyond the requirements of our trammg regulation by mcorporatmg a valuesbased ethics trammg component to supplement as ex1stmg compliance-based annual ethics tram mg
In 2002, the agency admm1stered an agencyw1de ethics survey to assess ED' s orgamzatlonal culture
with respect to ethics issues m order to provide a basis for the development and dehvery of this new
trammg approach and to 1dent1fy ways ED's ethical structure could be strengthened
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Ethics off1c1als told us that the 1mt1al effort to incorporate a values-based approach was to
tram approximately 500 "rating officials " 7 These employees were reqmred to attend one of the
many three-hour sess10ns held for them m 2002 and ethics offlcials attested to the fact that almost
all of those required to attend did so According to the ADAEO's descnption, and based on our
exammauon of vanous documents, ethics officials provided a detailed presentat10n to attendees
which reviewed ethics regulations and laws and covered the process of ethical dec1s1on-makmg
Annual Trammg In 2002
Your records reflect that most employees required to receive annual eth.ics tram mg m 2002
did so We were impressed with the vanety of trammg offered to employees Although
approximately 50 pubhc filers did not receive trammg dunng the 2002 calendar year, the ADAEO
told us that most attended a make-up trammg session m February 2003 which was specifically geared
for them Also, though 1t 1s your practice to provide md1viduahzed annual ethics trammg to all PAS
employees, this did not occur m 2002 because these employees instead participated m the valuesbased trammg program
Annual Trammg In 2003
By the close of our review m December, almost all of those required to receive annual ethics
trammg had done so Dunng this past year, ED trammg pnmanly focused on a values-based
approach agencyw1de and ethics officials provided m-person classroom trammg to most employees
paid at the rate of GS-9 and above We attended one of these trammg sessions m November In
addmon to covenng ethics rules, the Ethics 01 vision attorney led participants through several case
study scenanos which thoughtfully add.Iessed the process of ethical decISion-makmg It was clear
to us that attendees were engaged m the tra.mmg based on their quest10ns and comments In add1t1on
tom-person trammg, ethics officials offered computer-based trammg modules
According to the ADAEO, mdividuahzed trammg was provided to all PAS employees m
2003 In addrnon, by December, over 90 percent of all pubhc filers and non-pubhc filers attended
m-person trammg All remammg covered employees were expected to complete on-hne trammg
ETHICS COUNSELING AND ADVICE
Ethics counsehng and advice services meet the requirements of 5 CF R § 2638 203(b)(7)
and (8) While ethics advice is someumes provided orally, 1t 1s often dispensed m wntten form,
usually by e-mail We examined approximately 40 wntten determinations that were provided to all
PAS employees and some SGEs m 2003 In addition, we exammed general advice notices provided
7

Managers identified those employees who were ratmg officials, 1e , those who appraise/rate
other employees The ratmg offic1al designation did not necessanly comport with bemg a pubhc or
conf1dent1al filer
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to all employees Overall we found that the advice was accurate, consistent with apphcable laws and
regulations, and appeared to meet employees' needs The advice covered outside activities, gift
acceptance, post-employment, endorsements, fund-ra1smg, and potential confhctmg interests
A best practice that you have m place is that you provide post-employment mfonnat1on to
all depanmg employees Also, your occasional issuances of ED Notices 1s a good method to keep
all employees aware of topical ethics issues that anse from counsehng and adv1smg employees
ED's Intranet (ConnectED) ethics Web site is another useful way that you reach out to employees
We commend the issuance of your May 2003 Ethics Tool Kit, a compendmm of references and
mfonnation covenng all aspects of ethics Noteworthy 1s the fact that the Ethics Tool Kit includes
mformat1on on identifymg and reporting ethical violations
ETHICS AGREEMENTS
All of the actions required to be taken pursuant to PAS employees' ethics agreemeJ!tS were
completed timely, m accordance with 5 CF R § 2634 802(b) In all but a few cases, requisite
evidence of acllon taken was submitted timely to OGE, m accordance with 5 CF R § 2634 804(a)
From 2001 up to the present, 14 PAS employees took required actions followmg their Senate
confirmat1on to fulftll their ethics agreements
ENFORCEMENT
In accordance with 5 CF R § 2638 203(b)(9), ED appears to promptly and effectively deal
with those employees who engage m unethical conduct Also, ED is complying with 5 C F R
§ 2638 603 by not1fymg OGE of referrals for prosecutmn to the Department of Justice (Justice) of
alleged v1olat10ns of the cnmmal confhct-of-mterest laws, as well as any related declmat10ns
Fmally, the requirements of 5 CF R § 2638 203(b)(l l) and (12) are bemg satJsfied pertammg to
rev1ewmg ethics-related mformatJon developed by Office of Inspector General (OIG) audits and
makmg appropnate use of OIG services Ethics and OIG officials stated that they have a very good
working relationship with one another and that they, as necessary, coordinate employee rrusconduct
cases and other ethics matters We commend the ADAEO for recently providmg spec1ahzed trammg
to OIG staff focusing on the confhct of mterest laws
From 2002 up to the present, the agency investigated and took adm1mstrative action agamst
several employees who had violated vanous ethical standards Eight employees from headquarters
were disc1phned m 20028 based m part on their violations of standards of conduct prov1s1ons, mostly
for frulmg to meet their fmancial obhgauons (5 C FR § 2635 809) D1sc1phne for these eight cases
ranged from 1ssumg an official repnmand to a 60-day suspens10n and reassignment

8

lnformat1on about disciphne meted out m 2003 was not readily available, therefore, we did
not review those case ftles
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Accordmg to mformat1on provided by ethics officials, ED also took action agamst five other
employees who were accused of comnuttmg vanous ethical v1olauons m 2002 and 2003 In
addition, the ADAEO told us that ethics off1c1als had JUSt recently referred to the OIG a matter
mvolvmg a former PAS employee for v1olatmg 18 USC § 207 Of those five cases where the
agency has already taken act:J.on, the ethical wrongdoings mcluded time and attendance v1olat1ons
and an ethics agreement v1olat1on Of the five involved employees, four resigned or were fired By
the time of our last meetmg, you told us that the one remammg employee was recently repnmanded
In 2003, the OIG referred three employees for alleged v10lat1ons of the cnmmal confhct-ofmterest laws (mvolvmg either 18 U S C § 208 or 209) to Justice One was declmed for prosecution
and two are pend.mg dispos1t:J.on Pursuant to 5 C FR § 2638 603, OGE was concurrently notified
of all three referrals and the decimation For the one matter declined, ED counseled the employee
about her umntenuonal v1olat1on and determmed that further d1sc1phne was not warranted For the
remammg two referrals, though employees have left ED, ethics offlc1als are aware of the reqmrement
to report to OGE on Justice's dispos1t1on of these matters

TRAVELPAYMENTSFROM
NON-FEDERAL SOURCES
ED accepted 60 payments greater than $250 from non-Federal sources for travel, subsistence,
and related expenses mcurred by employees on off1c1al travel from Apnl l, 2002 to March 30, 2003
We found that these payments were accepted m accordance with 31 USC § 1353 The required
semiannual reports were generally forwarded to OGE timely
RECOMMENDATIONS
We recommend that you
I

Ensure that waivers issued pursuant to 18 USC § 208(b)(I) and (b)(3)
are granted m accordance with subpart C of 5 C F R part 2640

2

Ensure that conf1dent1al fmanc1al disclosure reports are filed timely
by SGEs of NAGB and NCD

~

In closmg, I wish to thank you for all of your efforts on behalf of the ethics program Please
advise me within 60 days of the specific acuons planned or taken concernmg the recommendations
m our report A follow-up review will be scheduled w1thm six months from the date of this report
In view of the corrective action authonty vested with the Director of the Office of Government
Ethics under subsection 402(b)(9) of the Ethics Act, as implemented m subpart D of 5 CF R
part 2638, 1t 1s important that ethics off1c1als take actions to correct these deficiencies m a ttmeJy
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manner We are sendmg a copy of th1 s report to the Inspector General Please contact Ilene Cram sky
at 202-482-9227, if we can be of further assistance
Sincerely,

Deputy Director
Office of Agency Programs
Report Number 04 - 002
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November 8, 2004

Alberto J. Mora
Designated Agency Ethics Official
Department of the Navy
1000 Navy Pentagon
Washington, DC 20350
Dear Mr. Mora:
The Office of Government Ethics (OGE) has recently completed a review of the ethics
programs at the Department of the Navy's (Navy) Commander, Navy Region Northeast (CNRNE))
Groton, Connecticut; Naval Submarine Base (SUBASE), Groton; and Naval Station Newport
(NAVSTA) in Newport, Rhode Island. This review was conducted pursuant to section 402 of the
Ethics in Government Act of 1978, as amended, Our objective was to determine the programs'
compliance with applicable ethics laws and regulations and to evaluate the systems and procedures
at all three activities that ensure that ethics viol~tions do not occur. Our current review was
conducted during June 2004. The following is a summary of our findings and conclusions.
HIGHLIGHTS
Overall, we have concluded that the ethics programs at CNRNE, SUBASE; and NAVSTA
all have effective systems, processes, and procedures in place to prevent ethics violations from
occurring and to ensure the public's confidence in an ethical Government. We are pleased to report
that all three activities surpass the minimum initial ethics orientation and annual ethics training
requirement. Th~ only issue we raised dealt with the timely identification o fnew entrant confidential
financial disclosure filers. However, despite these difficulties~ we applaud the efforts that have
already been made in trying to remedy this problem through the development of new procedures that
will help ensure that in the future new employees entering and those transferring into covered
positions file a new entrant confidential financial disclosure report in accordance with
5 C.F.R § 2634.903(b).
ADMINISTRATION OF ETHICS PROGRAM
The Navy Region Northeast (Region) was established in June of 1999 to provide military
command and support over assigned shore activities for the operating forces of the Navy. The
Region's military responsibilities encompass twelve states/six Canadian provinces comprised of
seven installations, inclusive of associated tenant commands and other Naval activities.
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In regards to the ethics program, there is one Regional Ethics Counselor, four installation
Ethics Counselors, and three Office of General Counsel (OGC) Ethics Counselors. The Staff Judge
Advocate. (SJA) for CNRNE acts as Regional Ethics Counselor and also is responsible for
administering the ethics program for CNRNE, with the respective SJAs at SUBASE and NAVSTA
· responsible for administering the program f~r their organizations. 1 All officials have been '
designated as Ethics Counselors (EC) under the Department of Defense (DOD) Joint Ethics
Regulation (JER), and will hereafter be referred to as such for purposes of this report. Each.of the
ECs receive support from other attorneys, paralegals, and administrative staff within their offices.

EDUCATION AND TRAINING
We found that all three activities are fully meeting, and in some cases surpassing, the
minimum initial ethics orientation and annual ethics training requirements found at
5 C.F .R. part 263 8. We commend the ECs and their staffs for ensuring that employees often receive
more than the requisite training.

Initiaj Ethics Orientation
Under CNRNE's new procedures to timely identify new employees entering on duty at
CNRNE, all new employees are sent by ewmail a copy of the CNRNE Employee's Guide to the
Standards of Conduct to satisfy the requirements found at 5 C.F.R. § 2638.703. New employees
are also able to obtain ethics infonnation from CNRNE' s intranet Web site, where the JER, the DOD
supplemental regulatfon, the Standards of Ethical Conduct for Employees of the Executive Branch
(Standards), and Executive Order 12674 are aH accessible. Although these procedures have only .
recently been implemented, we were advised that to date approximately 10 new employees have
already been timely identified and provided with initial ethics orientation (IBO) training.
New employees who enter·on duty at NAVSTA and SUBASE are required to attend a
command indoctrination program. This program is conducted monthly with the respective ECs
presenting a live ethics orientation sessiotras·11att'oftlte·ptogtam;·Annual Ethics Training
Each year, to satisfy the annual training requirement, all three organizations require their
covered employees to complete the DOD Standards of Conduct Office's (SOCO) online ethics
training module, which in 2003 focused primarily on Government travel; After completing the
training, employees are required to file-a certification of completion with each EC, which is tracked
simultaneously with the tracking of the annual confidential reports. Our examination of the

certifications on file, including some that we questioned, confinned that all covered employees had
1

In addition to administering CNRNE's ethics program, the CNRNE SJA provides support

to all installation and OGC Ethics Counselors as well.
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in fact completed the training. This year's SOCO-prepared online ethics training module will focus
on working with contractors.
Additional Training Efforts
In addition to the fonnal training programs, we aclmowledge the extra efforts that all three
organizations make to routinely keep employees aware of ethics-related issues. CNRNE, SUBASE,
and NAVS TA all make it a practice to provide this information through a variety of meclia, such as
sending routine e-mails to employees regarding various ethics topics and providing verbal ethics
training to employees and department heads upon request.

Additionally, we found CNRNE's intranet Web site to be an outstanding resource and
comprehensive ethics tool for providing periodic updates, points of contact information, immediate
access to both OGE regulations and the JER, and general guidance on areas governing ethics in
Government.
CONFIDENTIAL FINANCIAL
DISCLOSURE SYSTEMS

All three of the organizations we examined effectively managed their arumal confidential
financial disclosure systems, even though the 2003 filing cycle was the first year that all ECs ,
throughout the Region were directly involved with the confidential disclosure review process. 2 The
CNRNE EC aclmowledged and our examinat~on confirmed that the timely identification of new
entrant confidential filers is a problem throughout the Region. Although we were advised that this
has been a real challeµge due to the great geographic disparity of the Region, we applaud the steps
that have already been taken by the CNRNE EC to remedy this problem through the development
of new procedures to help identify new entrant filers and timely provide them with their confidential
report.
To accomplish this, CNRNE will begin to coordinate with the Region's Comptroller for
access to the payroll system to help identify new civilian employees and with the Region's
Manpower office to help identify new military employees receiving orders to CNRNE. · Once
identified, all new employees will be instructed via e-mail to. check with their supervisor to
detennine whether or not they are required to file a confidential report. The supervisor will be
responsible for notifying the ECs who will provide information on the new entrant filing
requirements, inclusive ofinstrnctions on how to download the electronic version of OGE Fonn 450,
to all those entering into a covered position. We were advised that these procedures will also enable
new employees to receive their required IEO more timely because instructions for completing this
training will also be included within the e-mail (as discussed in the "Education and Training"
2

Prior to the 2003 filing cycle, all confidential reports were reviewed and certified by the
CNRNE EC at the regional level.
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section). Although we are not making a formal recommendation in this area, we strongly suggest that
ongoing monitoring of the procedures be done to ensure they are effective in operating as designed.
Additionally, we were advised that the 2003 filing cycle also marked the first year of
compliance with the Navy• s internal policy ofincluding as confidential disclosure filers: employees
who have blanket purchase authority and are contracting officer's representatives, purchase
cardholders with the authority to spend in excess of $100,000, and purchase card authorizing
officials who approve in excess of$100,000. 3
CNRNE Confidential System
To evaluate CNRNE's confidential system, we examined all47 of the confidential financial
disclosure reports required to be filed in 2003. These consisted of 15 new entrant and 31 annual
OGE Form 450s and 1 OGE Optional Form 450-A. Although the majority of the annual reports
were timely filed, eight reports were filed late. All annual reports were reviewed thoroughly, as
evidenced by the number of reports that were sent back to the filers for additional clarification or
corrections regarding technical defici~ncies. Additionally, we examined a sample of the
accompanying cautionary memoranda attached to these reports and found them very useful in
keeping filers apprised of potential conflicts.
·
Of the 15 new entrant reports, 8 were filed late, 6 of which were captured during the annual
filing cycle. Additionally, we could not determine filing timeliness for two other reports because
we could not ascertain the filers' appointment dates. Nevertheless, all reports were reviewed timely
once filed.
SUBASE Confidential System
At SUBASE we examined all 85 of the confidential disclosure reports required to be filed
in2003. These consistedof26 new entrant and 59 annual OGE Form 450s. Our examination of the
59 annual reports found only 1 report that was filed late. All were reviewed thoroughly, as
evidenced by the limited number of technical reporting omissions. We also examined. a sample of
the accompanying cautionary memoranda attached to these reports and found them very useful in
keeping filers apprised of potential conflicts. Although we found limited technical deficiencies, we
did notice seven instances where the most recent version of the OGE Form 450 was not used.
Notwithstanding this, we were assured that all filers will be provided with the most recent version
of the form in the future.
Our examination of the 26 new entrant reports found the majority of these reports to either
have no date of appointment recorded or, in two cases> an incorrect appointment date. As at

3

CNRNE is working directly with the purchase card program manager to help identify new
employees who are assigned purchase card responsibilities that meet the threshold for filing.
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CNRNE, we also found several reports that were captured during the annual filing cycle. Once
received, however, all were reviewed timely.
NAVSTA Confidential System

We examined all 118 reports that were required to be filed by NAVSTA employees in 2003.
Our sample included 116 annual and 2 new entrant OGE Form 450s. We found no substantive
deficiencies during our examination of these reports. Of the 116 annual reports, only two reports
were filed late. Notwithstanding this, all were reviewed timely and thoroughly as evidenced by the
limited number of technical reporting omissions and by the notes made by the NAVST A EC when
reviewing each report. A sample of the accompan'ying cautionary memoranda attached to these
reports were also examined and were found to be very useful in keeping filers apprised of potential
conflicts. Similar to our finding at SUBASE, we did notice three instances where the most recent
version of the OGE Form 450 was not used. After discussing this matter with the NAVSTA EC,
we are confident that all filers will be provided with the most recent version of the form in the future.
Our examination ofNAVSTA's two new entrant OGE Form 450s found both of them to
have been filed, rev.ie\Ved, and certified in a timely malUler.

ACCEPTANCE OF TRAVEL PAYMENTS
FROM NON-FEDERAL SOURCES
All three organizations have accepted relatively few travel payments from non-Federal
sources for travel, subsistence, and related expenses incurred by agency employees on official travel
under the authority of 31 U.S.C. § 1353. In factt according to the SUBASE ECt SUBASE did not
accept any such payments during the period covered by our review.
We examined the four travel payments accepted by CNRNE under this authority during the
period of April 1, 2003 through March 31, 2004. Based on our examination of the underlying
documentation supporting these acceptances, we conclude that these acceptances were in compliance
with the relevant requirements.
Additionally, although we were advised that only one travel payment was accepted during
the period of April 1, 2003 through September 30, 2003, we noticed that eight other acceptances
were listed on the Region's Semiannual Report of Payments Accepted from a Non-Federal Source
report that was forwarded to the Navy for semiannual reporting to OGE of travel payments of more
than $250 received from non-Federal sources under 31 U.S.C. § 1353. The CNRNE EC advised us
that the eight payments accepted by the Navy Band Northeast were mistakenly included on the report
because, at the time, there was some confusion as to whether travel payments accepted by the band
for various summer concerts performed were gifts of travel under 31U.S.C.§1353. The CNRNE
EC was subsequently advised by Navy officials that band concerts should be accepted under the
authority ofDOD's Component Gift Acceptance Statute at 10 U.S.C. § 2601.
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ADVICE AND COUNSELING SERVICES

ECs and their respective staffs provide effective and useful ethics advice and counseling to
their employees on a wide range of issues. The CNRNE EC also provides assistance to the other
ECs in providing ethics-related advice to their employees when needed. Employees are encouraged
to contact the ECs via all forms of communication, including e-mail, telephone, and in-person.
However, most inquiries are made and advice rendered via e-mail or through formal written
correspondence.
·
We exami:l)ed a sample of the e-mail advice dispensed by all three organizations on a variety
of issues dealing with topics such as gift acceptance, fund-raising, post-employment restrictions, and
interaction with outside entities. We found these detenninations to be comprehensive and consistent
with the appropriate laws and/or regulations as wen as responsive to employees' needs in tenns of
timeliness, as responses were generally rendered promptly to the questions that were posed.
ENFORCEMENT
The ECs at SUBASE and NAVSTA both serve as Special Assistant United States Attorneys
(SAUSA) for the States of Connecticut and Rhode Island, respectively, and are responsible for
prosecuting potential violations of the criminal conflict-of-interest laws. We discussed with both
of them the requirement to notify OGE concunently when a case involving an alleged violation of
a criminal conflict-of-interest law is referred to the Department of Justice (Justice). They both
agreed that in their role as SAUSA, they would be the officials responsible for notifying OGE of all
referrals and any other matters required to be reported to OGE by5 C.F.R. § 2638.603. While there
were no recent alleged violations of the c1iminal conflict-of-interest laws referred for prosecution
to Justice by either organization during the period covered by our review, we are· satisfied that if a
referral is made in the future both ECs will comply with the prescribed procedures.
Additionally, we were advised by the SUBASE EC of five administrative actions that were
taken against SUBASE employees, all for violations of the Standards. After examining these
actions, in accordance ~th Section 2638.203(P)(9), we found them all to have been prompt and
effective in remedying violations of the Stand~ds, as all actions were taken within one month of
SUBASE officials learning of the violation.
At CNRNE, the Deputy to the Commander also serves as the Inspector General (IG) for
CNRNE. Based on our discussions with both the CNRNE EC and the IG, we believe that the
services of the IG would be utilized when appropriate, including the referral of matters to and the
acceptance of matters from the IG, as required by 5 C.F.R. § 2638.203(b)(12). Although there were
no recent alleged violations of the criminal conflict-of"interest laws referred for prosecution to
Justice during the period covered by our review, we were advised of one administrative action that
was taken byCNRNE for violation of the Standards during the period covered by this review. After
examining the documentation related to this action, we found the action to have been prompt and
effective in remedying the violation.
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In closing, I wish to thank all. of the ECs and their staffs for their efforts on behalf of the
ethics program. A brief follow-up review is typically scheduled within six months from the date of
this report. However, as this report contains no formal recommendations to improve the program.
no such follow~up will be necessary. Please contact David A. Meyers at 202-482-9263, if we can be
of further assistance.

Sincerely,

Jack Covaleski
Deputy Director
Office of Agency Programs
Report number 04- 022

United States

Office of Government Ethics
1201 New York Avenue, NW., Suite 500
Washington, DC 20005-3917

November 16, 2004

Thomas K. Emswiler
Designated Agency Ethics Official
Federal Retirement Thrift
Investment Board
(b) (6)

1250 H Street, NW.
Washington, DC 20005
Dear Mr. Emswiler:
The Office of Government Ethics (OGE) has completed its review of the Federal Retirement
Thrift Investment Board's (FRTIB) ethics program. The review was conducted pursuant to section
402 of the Ethics in Government Act of 1978, as amended. Our objective was to determine the
program's compliance with applicable statutes and regulations. We also evaluated FRTIB 's systems
and procedures for ensuring that ethics violations do not occur. This review was conducted in
September 2004. The following is a summary of our findings.
HIGHLIGHTS
FRTIB's ethics program continues to be well managed, even with a new ethics staff in place
since our last review in 1999. Our findings signify that FRTJB•s ethics program appears to be in
compliance with the ethks statutes and regulations.
PROGRAM STRUCTIJRE
The level of staffing dedicated to administering the ethics program appears to be appropriate,
considering the size and organizational structure of FRTIB. FRTIB is located in Washington, DC
and consists of approximateJy 100 full-time employees. 1 FRTIB's five board members serve as
part-time employees; they only attend the monthly board meetings. You, as the Designated Agency
Ethics Official (DAEO), and the Alternate DAEO administer FRTIB's ethics program in addition to
your other duties in the Office of General Counsel. Whereas most ethics duties are shared, the
Alternate DAEO is solely responsible for the financial disclosure systems.

1

FR.Till also has two call centers which are staffed by contractor employees. Contractor employees
are not subject to the Standards of Ethical Conduct for Employees of the Executive Branch
(Standards) and other Government ethics requfrements.
OGE-106
August 1992
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FRTIB'S SUPPLEMENTAL REGULATION
With concurrence from our Office, FRTIB issued its supplement to the Standards. FRTIB 's
supplement to the Standards, at 5 C.F.R. part 8601, requires employees, other than special
Government employees, to obtain approval before engaging in certain outside employment.
FRTIB'S ADVISORY COUNCIL
Under 5 U.S.C. § 8473, FRTIB established an Employee Thrift Advisory Council (Council)
composed of fifteen members. With the exception of the uniformed services member, who is a
Government employee, Council members are neither regular Government employees nor special
Government employees (SOE). According to FRTIB' s Director of the Office of External Affairs, the
Council members perform duties defined under the statute and reflected in their appointment letters.
Additionally, the members meet once or twice a year; they represent recognizable groups, which also
nominate them for membership on the Council; and they work as a group. The members are not
compensated by FRTIB; they are not spokesmen for the FRTIB; they do not perform a Government
function in an independent capacity; and they are not supervised by a FRTIB employee. We
suggested, as a best practice, that future appointment letters include a statement that the members are
not SGEs and, therefore, not subject to the Standards and other Government ethics requirements.
FINANCIAL DISCLOSURE SYSTEMS
We found that the financial disclosure systems appeared to be well managed, based on our
examination of the public and confidential reports filed for 2003. In addition to our findings, we
suggested, as a best practice, that the reviewer record the review start date in the comments section of
the financial disclosure report when certification is going to be delayed pending the receipt of
additional information from the filer.
Public Financial Disclosure System
Our examination of the 10 public reports filed for 2003, including your reports required to be
transmitted to OGE for review in accordance with 5 C.F.R. § 2634.602(c)(l), disclosed that you filed
both a new entrant report in December 2003 and an annual report for 2003. However, you were not
required to file an incumbent report for 2003 since you worked less than 60 days as DAEO in 2003.
Nonetheless, our examination disclosed that the public reports were filed, reviewed, and certified
timely and revealed no technical or substantive issues.
Our examination also disclosed that one filer listed an outside position. We confirmed that
the filer received prior approval in 1998 in accordance with FRTIB's supplemental regulation.
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Confidential Financial Disclosure SystemRegular Government Employees
Our examination of all confidential reports, including one new entrant report, required to be
filed in 2003 disclosed that all 14 filers submitted either an OGE Form 450 or
OGE Optional Form 450-A. We reminded ethics officials that all incumbent (annual) confidential
filers must complete an OGEFonn450for2004in accordance with 5 C.F.R. § 2634.905(d)(4). We
found that all of the reports were filed time Iy and that most of the reports were reviewed and certified
in a timely manner. We could not determine the timeliness of the reviews of a few reports, as
certification was delayed pending the receipt of additional information from the filers. Additionally,
the ethics official could not recall the review start dates. We suggested, as a best practice, that when
certification is going to be delayed pending the receipt of additional information from the filer, the
reviewer indicate the review start date in the comments section of the report. It was difficult to
determine whether there were potential conflicts, but we were assured by the ethics officials that
there were none based on FRTIB's two-tiered review process that includes the filer's supervisor
performing the initial review of the reports.
Our examination also disclosed that two filers listed an outside position. We confirmed that
they received prior approval, one in 1988 and the other in 2002, in accordance with FRTIB's
supplemental regulation.
Confidential Financial Disclosure System-SGEs
Our examination of the five reports from SGEs2 disclosed that while three follow-on new
entrant reports were filed timely by November 30, which is the deadline used in lieu of their SGE
report filing anniversary date, one report was filed late. The remaining SGE, who filed his nominee
report in December 2002, should have been requested to file an updated report once he was
confirmed in June of 2003; he will be required to file an updated new entrant report by November30
of 2004. Additionally, our examination disclosed that most of the reports were reviewed and
certified later than 60 days after they were filed. The ethics officials informed us that the reports
were initially reviewed within 60 days, but they delayed certifying the reports. Again, we suggested,
as a best practice, that the reviewer indicate the review start date in the comments section of the
report.
EDUCATION AND TRAJNING PROGRAM
FRTIB continues to exceed the ethics training requirements. FRTIB provides initial ethics
orientation to all new employees and in-person annual ethics training to all covered employees. In
addition, every departing employee receives an in-person post-employment briefing.

2

The reports are from FRTIB' s five board members who, as Presidential appointees confirmed by
the Senate, are term SGEs.
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As part of in-processing, new employees are required to meet with the Alternate DAEO. At
this meeting, the Alternate DAEO provides them with an ethics briefing and the initial ethics
orientation materials. However, we found that FRTIB's supplemental regulation was erroneously
omitted from the orientation materials. To remedy this omission, the Alternate DAEO immediately
sent the supplemental regulation to all current employees via e-mail. The Alternate DAEO informed
us that, since our fieldwork, he provided a new employee with the initial ethics orientation materials
that included the supplemental regulation.
Covered employees were provided with three types of annual ethics training in 2003. They
attended either an ethics lecture provided by the General Counsel and Alternate DAEO at the
November 17 board meeting or an ethi.cs training session provided by the Alternate DAEO on
December 1. Those who did not attend a 1i ve session completed the interactive Web-based computer
training modules. We examined FRTIB' s tracking records and found that all employees required to
be trained completed the 2003 annual ethics training.
It is FRTIB's policy to give every staff-level employee an in-person exit ethics briefing,

which consists primarily of a review of post-employment restrictions. Employees are also reminded
to return Government prope1ty, not use telephone cards or Government credit cards, etc., and not
divulge non-public information. Additionally, FRTIB mails information on the post-employment
restrictions to departing executive directors and board members routinely, and to other employees
who did not meet with an ethics official prior to leaving FRTIB.
ADVICE AND COUNSELING SERVICES
Our examination of the recent written advice and counseling disclosed that the advice was
comprehensive and consistent with ethics statutes and regulations. The ethics advice and counseling
covered financial disclosure, gifts from outside sources, misuse of position, outside activities, postemployment, seeking employment, and widely attended gatherings.
TRAVEL PAYMENfS FROM NON-FEDERAL SOURCES
Although authorized to accept payments of travel and related expenses from non-Federal
sources under 31 U.S.C. § 1353, FRTIB forwarded negative semiannual reports to OGE for the
periods ending September 30, 2003 and March 31, 2004, as required by 41C.F.R.§304-6.5. You
informed us that the next semiannual report should include two payments of travel and related
expenses, which were properly approved in accordance with 31 U.S.C. § 1353 and 41 C.F.R.
chapter 304.
ETHICS AGREEMENTS
FRTIB granted one 18 U.S.C. § 208(b)(l) waiver in 2002 and one 5 C.F.R.
§ 2635.402(d)(2)(ii) waiver in 2003. The waivers indicated that FRTIB consulted with OGE
informally and forwarded copies to OGE.
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ENFORCEMENT
Since FRTIB does not have an office of inspector general, you referred one alleged violation
of a criminal conflict-of-interest statute directly to the Department of Justice in August 2004. The
alleged violation was by a former employee. However, OGE was not concmrnntly notified of the
referral. To remedy this, you immediately completed the OGE Form 202 during the fieldwork and
submitted it to OGE.
You informed us that there have not been any alleged violations of the Standards at 5 C.F.R.
§ 2635, but, if there were, prompt administrative action would be taken.

In closing, we wish to thank you and your staff for your efforts on behalf of the ethics
program. No six-month follow-up review is necessary in view of the fact that we have no
recommendations for improving the ethics program at this time. Please contact Jean Hoff at 202482-9246 if we may be of further assistance.
Sincerely,

J;ck

Covaleski
Deputy Director
Office of Agency Programs

Report Number 04 - 023
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February 18, 2004

Anna L. Wolgast
Designated Agency Ethics Official
Environmental Protectfon Agency
(b) (6)

Ariel Rios Building North
(b) (6)

(b)

Washington, DC 20460
Dear Ms. Wolgast:

The Office of Government Ethics (OGE) recently completed a review of the
Environmental Protection Agency's (BP A) ethics program. This review was conducted pursuant
to section 402 of the Ethics in Government Act of 1978, as amended. Our objective was to
determine the program's compliance with applicable laws and regulations. We also evaluated
EPA's systems and procedures for ensuring that ethics violations do not occur. The review was
conducted from September 2003 through January 2004. The· following is a summary of our
findings.
SCOPE OF REVIEW
Based on the results of our pre-review, including several discussions with EPA ethics
officials, this review focused primarily on the public financial disclosure system and the overall
administration of the ethics program for EPA's Federal advisory committees. However, the
latter part of the report details our findings with regard to selected other elements of the ethics
program, particularly those that are especially noteworthy and exceed minimum requirements.
IDGHLIGHTS

Our review of EPA's public financial disclosure system and the program for its Federal
advisory committees revealed that vast improvements have been made to both program elements
since the Alternate Designated Agency Ethics Official (ADAEO) assumed his position in 2001.
All previously uncertified public reports have now been reviewed and certified and several new
procedures have been implemented to ensure that all public filers are identified and notified of
the filing requirements. Additionally, the development of an alternative ·confidential
financial disclosure system and an improved ethics training program for special Government
employee (SGE) members of EPA' s Federal advisory committees appear to have corrected
previously identified deficiencies in ·this program element. Finally, various addit.ional best
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practices have been implemented which exceed mere compliance with the ethics laws arid
regulations.
PROGRAM STRUCTURE
In addition to your position as EPA's Principal Deputy General Counsel, you aiso serve
as its Designated Agency Ethics Official (DAEO). The Senior Counsel for Ethics serves as the
ADAEO, a position he has held since June 2001. Another attorney, who serves as the Deputy
Ethics Official (DEO) for the Office of the General Counsel (OGC), is also involved in the
overall administration of the ethics program EPA-wide. 1
In addition to the ethics office, there are more than 150 D~Os, who are responsible for
the day~to-day administration of the program at EPA's various program and regional offices.
These DEOs often receive support from assistants in carrying out their ethics responsibilities. At
the regional level, there are two DEOs for each region, one of whom is typically the Regional
Counsel.
PUBLIC FINANCIAL DISCLOSURE SYSTEM
During our pre-review discussions in August 2003, the ADAEO conceded that upon
entering his position in June 2001, he was confronted with stacks of uncertified SF 278s. 2
Moreover, he stated that EPA had not previously compiled an accurate master list of employees
required to file public reports. Therefore, at that time he was . unable to detennine if all
appropriate employees were filing.
According to the ADAEO, a major shortcoming in the public system was inadequate
support from EPA's personnel office, which had been remiss in identifying employees required
to file public reports, notifying them of the filing requirement, and compiling and maintaining an
accurate .master list of these employees. At the time of our pre-review discussions, the ADAEO
stated that the OGC DEO was focusing solely on identifying public filers and developing an
accurate and up-to-date master list. In addition, the ADAEO was working with personnel to
develop a system to consistently identify public filers and notify them of the filing requirement.
He was also. developing a checklist for departing employees which would require them, among
other things, to meet with him prior to their departur~ so that he could ensure they were aware of
the termination public filing requirement. Any departing employees who do not complete all the
tasks required b~ the checklist would not receive their final paycheck.
Finally, the ADAEO stated that prior to beginning his tenure at EPA, employees
occupying "administratively determined" positions, i.e., positions exempt from competitive
1

For simplicity, you, the ADAEO, and the OGC DEO will be collectively referred to as the
"ethics office" throughout this report.
2

The ADAEO and OGC DEO have since reviewed and certified all of the reports.
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service, had not been filing public reports. He added that employees were often detailed to or
hired into covered public filing positions in an acting capacity for extended periods of time.
Because of their "acting" status, EPA had not been requiring them to file reports. 3
Results Of Our Review
Since our initial discussions with the ADAEO during the pre-review, several
improvements have been made to the public financial disclosure system.
First, revised procedures have been established by the ethics office to improve the overall
management of the public system. The ethics office worked closely with the personnel office to
establish a system to ensure that all employees required to file public financial disclosure reports
are aware of the new entrant,. annual, and termination filing requirements.
Under the revised procedures, employees entering a covered position are informed of the
new entrant filing requirements during an in-person entry briefing. Additionally, individuals
detailed into a public filing position are informed that if they are being detailed for more than 60
days, they are required to file a public report within 30 days of entering into the position.
As previously mentioned, the ethics office is also working with personnel to revise the
EPA check-out procedures so individuals who are leaving a public filing position are required to
check a box on the departing employee checklist indicating that they have been informed that
they are required to file a termination report within 30 days.
Additionally, the ethics office has compiled an accurate master list of public filers. With
monthly input from the personnel office, the White House, and both headquarters and regional
DEOs, the ethics office is now able to update this list on a continual basis. The list of filers is on
a computer database enabling the ethics office to easily identify which filers are part of which
organization within EPA.
To evaluate the public system, we examined all 10 of the incumbent reports required to
be filed in 2002 by Presidentially-appointed, Senate-confirmed (PAS) employees. All of these
reports were filed timely, including any filing extensions, and were forwarded sho1tly after being
reviewed and certified at EPA. However, four reports appeared to have been reviewed and
certified more than 60 days after being filed.

3

In accordance with 5 C.F.R. § 2634.201(a), an employee who performs the duties of a
covered position for a period in excess of 60 days in any given calendar year must file a public
report.
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We also examined 115 of the approximately 475 non-PAS public reports required to be
filed from 2002 to the time of our review. Almost all of the reports we examined (108) were
filed timely, including any filing extensions. However, 43 of the 115 reports appeared to have
been reviewed and certified more than 60 days after being filed.
The ADAEO asserted that the vast majority of the public reports we examined had
received an initial review within the allotted 60 days, but the initial review date simply was not
indicated on the reports.· We suggested that in the future efforts should be made to annotate the
reports with the date on which the initial review is conducted.
FEDERAL ADVISORY COMMITTEES

In 2001, the General Accounting Office (GAO) issued a report expressing concerns. about
the ethics training provided to SOE members of EPA's Federal advisory committees as well as
concerns regarding the financial disclosures of these members. In response to that report, the
ethics office has taken several steps to improve the SOE ethics training program and financial
disclosure system.
Ethics Training
To address GAO's concerns regarding the ethics training provided to SOE advisory
committee members, the ethics office, with the invaluable assistance of an ethics advisor from
EPA's Science Advisory Board (SAB), developed specialized ethics training for these SGEs.
This training is available on a CD ROM and is also available on EPA's intranet ethics Web site.
The training is divided into six major topics: conflict of interest; misuse of information;
Hatch Act; gifts and outside teaching, speaking, and writing; post-employment restrictions; and
financial disclosure. Summaries of each topic include a brief explanation, definitions of
important terms, and real-world examples pertinent to EPA SGEs. Certain topic summaries also
provide links to more detailed relevant information like EPA ethics advisories, GAO reports, and
information on Hatch Act restrictions. The summaries are followed by short quizzes that test the
user's understanding of the information presented. The training also includes the OGE video
"The Ethical Choice." Upon completion of the training course, each user receives a certificate
that confirms they have completed the training.
In addition to the computerized training, an in-person ethics briefing is routinely

presented by the ADAEO prior to the start of a committee meeting. The ethics office also
provides live training from time to time to SOE committee members at ·the request of the
individual committees.
Financial Disclosure

In response to the GAO report, the ethics office worked with the SAB and other EPA
advisory committees, as well as OGE, to develop an alternative confidential financial disclosure
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form to be filed by SOE advisory committee members in lieu of the OGE Form 450. This f01m,
the EPA Form 3110-48, is much more detailed than the OGE Form 450 and requires the
disclosure of all information necessary for EPA ethics officials to make determinations regarding
possible conflicts of interest. According to the ADAEO, this has proven extremely helpful in
ensuring that conflict issues are identified early in the process and resolved before the committee
meets.
To evaluate this new system, we examined its administration at two EPA advisory
committees, the SAB and the Scientific Advisory Panel (SAP). This review included
discussions with officials from both committees and an examination of a sample of the
alternative confidential reports filed by committee members.
SAB Results
According to SAB officials, the use of the EPA Form 3110-48 has resulted in the
collection of more detailed, timely, and relevant information from current and potential
members. This information has enabled the SAB Staff Office to make more informed decisions
when considering individuals to engage in a new advisory activity. 4
While the SAB Staff Office appears to be generally satisfied with its experience with the
Form 3110-48, the form has presented some new challenges. The use of the form has increased
the paperwork burden on the SAB and the Staff Office. Additionally, the form has increased the
amount of review work required of the SAB Staff Office because of the need to collect and
review multiple submissions and updates of the form from the same person. To alleviate some
of this burden, the SAB Staff Office is considering, among other things, the development of an
electronicaliy filable version of the Form 3110-48 and a "short form" containing only Sections 1
and 9 that could be used by filers if there are not reportable changes from their previously filed
Form 3110-48.
We examined Forms 3110-48 and updates filed in 2002 and 2003 by 56 of the
approximately 100 SAB members. Based on our examination of the forms and associated
updates, we conclude that they were filed, reviewed, and certified in compliance with the
procedures developed by SAB and approved by OGE.

4

A new advisory activity is defined as a new panel or change in a panel's charge or review
such that there exists a high probability of issues concerning conflicts of interest (as defined under
18 U.S.C. § 208) or an appearance of lack of impartiality (as defined under 5 C.F.R. § 2635.502)
that were not considered under the initial ethics review of potential panelists. An update to a
previously filed Form 3110-48 is required every time an SGE is to engage in a new advisory
activity.

Ms. Anna L. Wolgast
Page 6
SAP Results
The SAP also requires the filing of the EPA Form 3110-48, from both full-time and ad
hoc (consultant) SGE members. As with the SAB, SAP administrative officials found the Form
3110-48 to elicit more relevant and useful information than the OGE Form 450. The SAP
officials added that the form has been extremely helpful not only in identifying actual conflicts
for potential members, but also in identifying potential appearances of conflict, about which the
panel is extremely sensitive.
We examined all of the Forms 3110-48 and associated updates filed in 2003 by the 7 fulltime SAP members and a sample of 20 forms and updates filed in 2002 and 2003 by ad hoc
members. As with the SAB, we found the forms and updates to be filed, reviewed, and certified
in compliance with the procedures developed by SAB and approved by OGE.
BEST PRACTICES
During our review we were impressed with the ethics office's efforts to not only meet the
applicable requirements, but to exceed mere compliance with the ethics laws and regulations.
Notably, the ethics office has computerized many portions of its ethics program. This use of
technology facilitates a more efficient use of ethics officials' time and resources. It also ensures
uniform procedures for certain portions of the program EPA-wide, which is a critical element in
effectively administering a geographically dispersed and decentralized program. To ensure the
consistent management of the ethics program throughout EPA, the ethics office also conducts
routine meetings with headquarters and regional DEOs to keep them continuously informed of
ethics issues and requirements. Finally, EPA has formalized many of its ethics-related processes
in the form of written directives and policy handbookS, farther ensming that the program is
administered uniformly throughout the agency.
We commend EPA for initiating and
implementing the fo11owing practices for the overall good of the program.
Ethics "Knowledge Base"
The practice of the ethics office, and its expectations for DEOs, is that advice is rendered
in writing whenever possible, primarily through the use of e-mail. The e-mail advice is recorded
and saved in EPA's computerized ethics "knowledge base" which is accessible to all members of
the ethics office. The knowledge base is divided into sections by subject matter, and the advice
is organized by date. This collection of advice serves as an invaluable resource for ethics
officials when responding to ethics-related questions and helps to ensure that consistent advice is
provided.
Ethics Web Site
EPA uses its intranet ethics Web site to keep its ethics program visible and to
communicate with employees EPA-wide. The ethics office, in collaboration with the OGC law
librarian, recently launched a new version of the site, which was originally developed in the late
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1990s. This site serves as a one-stop resource for ethics guidance memoranda, answers to
frequently asked questions, and access to financial disclosure forms and computer-based training
courses. The site also includes a monthly ethics newsletter.
Training Tracking System
EPA has developed a computerized ethics training database to track employee
completion of its on-line training modules. The database contains the names of all employees
who have completed one of the training modules, as well as the time and date on which they
completed it. When employees submit the on-line training certification upon completing one of
the training modules, the database is automatically updated. This tracking system enables the
ethics office and DEOs EPA-wide to monitor the completion of the training requirement in real
·time.
Computerized System For Accepting Gifts
Of Travel From Non-Federal Sources
Under 31U.S.C.§1353
Given the large number of scientists in its employ, EPA receives frequent requests from
non-Federal sources offering to. pay for travel and related expenses for scientists' attendance at
meetings and similar functions under 31 U.S.C. § 1353. To streamline the approval process for
these types of offers, the ethics office uses a computerized system for approving the acceptance
of payments from non-Federal sources for travel by EPA employees.
A computerized form, EPA Form.2610-3, is accessible to all employees through the EPA
intranet, and, upon completion, it is automatically forwarded to the ethics office for approval. In
all cases, the travel is approved either by the ADAEO or the OGC DEO, usually within 24 hours.
The results of these approvals are then placed in a database which permits easy compilation of
the semiannual reports required to be sent to OGE.
The ethics office is hopeful that within the next several months, all of the forms will be
initially reviewed by the appropriate DEO, who is most familiar with the traveling employee's
duties and thus best able to identify potential conflicts with the source, before the form is
submitted to the ethics office for final approval.
On-line Process For Widely
Attended Gatherings
The ethics office is working with EPA information technology personnel to create an online process to consider requests by EPA employees to attend events using the widely attended
gatherings (WAG) exception to the gift acceptance prohibitions at subpart B of 5 C.F.R.
part 2635. A fonn is being developed, similar to the EPA online travel request form, on which
employees will answer questions such as whether there is a gift of free attendance, whether other
gifts are offered, such as travel expenses, lodging, or entertainment collateral to the event or
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meals, and whether it is a widely attended gathering of mutual interest to a number of parties.·
Once the form is completed by the employee and submitted, it will automatically go to the
appropriate DEO for review and determination of agency interest. Once a decision is made by
the DEO, the employee will be informed electronically.
Efforts To Ensure Consistent
Program Management
To foster consistent lines· of communication and consistent management of EPA's ethics
program, a small headquarters ethics group· was formed in September 2002, consisting of
experienced ethics officials from each of EPA's 14 program offices, including the Office of
Inspector General. This group meets monthly to discuss ethics issues that have arisen in the
various offices and to receive updates from the ethics office.
In addition, monthly conference calls with the regional DEOs have also been initiated.
These calls, which typically last about one hour, provide an opportunity for the ethics office to
explain and discuss new developments and issues of importance to the regions. The agendas
used for the regional conference calls are similar to those used for the headquarters ethics group
meetings.
Finally, the ethics office organizes and manages an EPA-wide ethics conference for
ethics officials which is held every two years. More than 150 ethics officials from both
headquarters and the regions attend these conferences.
Office of Cooperative Environmental
Research
During our review, we met with representatives from EPA's Office of Cooperative
Environmental Research (OCEM). This office, in addition to managing four of EPA's advisory
committees, provides policy, coordination, oversight, advice, and technical assistance for the
EPA-wide committee management program.
At the time of our review, OCEM had just completed a usable draft version of the
Federal Advisory Committee Handbook and the Membership Package Submission Instruction
Guide. The purpose of these materials is to provide general guidance and to serve as a source of
reference for Designated Federal Officers (DFO) EPA-wide.
The responsibilities of a DFO include, among other things, approving committee
meetings in advance, approving meeting agendas, recommending which meetings should be
closed to the public, and ensuring that detailed minutes are kept for each committee meeting.
The Federal Advisory Committee Handbook provides detailed explanations and examples to
assist the DFOs with these responsibilities.
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Additionally, DFOs are responsible for preparing the official submission folder
(membership package) necessary to appoint members to EPA's advisory committees. OCEM
officials stated that several DFOs had voiced a need for a standardized submission process. The
Membership Package Submission Instruction Guide was developed specifically for this purpose.
The guide was designed not only for current DFOs, but also with new DFOs in mind, thus being
purposely very detailed. In addition to standardizing the submission process, the guide contains
template letters and memoranda, as well as samples of various forms used by DFOs .
. We commend the OCEM officials for their proactive approach to providing DFOs
standardized guidance for carrying out their committe~ management responsibilities and helping
to ensure the management of the committees is consistently administered.

In closing, I would like to thank you for your efforts on behalf of EPA's ethics program.
A brief follow-up review is typically scheduled within six months from the date of this report.
However, as this report contains no formal recommendations to improve the program, no such
follow-up will be necessary. A copy of this report is being for\varded to EPA's Inspector
General via transmittal letter. Please contact Dale Christopher at 202-482-9224 if we may be of
further assistance.
Sincerely,

Deputy Director
Office of Agency Programs
Report Number 04-003

