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INTERPRETATION AND GUIDELINES
ON ENFORCEMENT OF 1977 ACT

Section 3 Definitions

I.3-1 Definitions of "Operator" and "Mine"

Section 3(d) of the Act expands the definition of "operator" to
include independent contractors. Regulations governing independent

contractors are found in Part 45 of Title 30 CFR. MSHA policy
regarding independent contractors is set forth in this Manual in
Volume III, Parts 45 and 50.

Section 3(h) (1) of the Act defines the term "mine" and includes
related milling operations within that definition. Mine
development, rehabilitation activities, and exploration work at an
established mine are within the Act's scope. All types of mining,
including placer, dredge, and hydraulic operations must be
inspected. Government owned or operated mines and mills, whether
federal, state, county, or other, are included within the
jurisdiction of the Act. All such operations located anywhere in
the United States, as well as in any of its territories,
protectorates, or commonwealths, must be inspected.

I.3-2 Jurisdiction Over Mine Roads

Section 3(h) (1) (B) of the Act defines MSHA's authority to assume
jurisdiction of mine roads which pass through federal land
administered by agencies that do not have responsibility for health
and safety on those roads. The criteria or factors listed below
will be used for determining Jjurisdiction. The presence of any of
these factors should each weigh in favor of inclusion of the road
under MSHA jurisdiction.

1. The road is owned by the mine operator;
2. The road is maintained by the operator;
3. The operator has the legal right to bring the road into

compliance with MSHA regulations;

4., The road is used exclusively to provide access to the
mine, or to other mines of the operator;

5. The road provides an exclusive or a major means of access
for mine vehicles; or

6. The road was built by or for (by contractor) the mine
operator.

February 2003 (Release I-13) 1
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I.3-3 Jurisdiction Over Alumina Refining Facilities

The United States District Court for the District of Columbia
ruled in 1975 in Alumina Company of America v. Morton that the
alumina refining process is milling. As such, it is subject to
MSHA jurisdiction under Section 3(h) (1) of the Act.

I.3-4 Jurisdiction Over Coal Loading Facilities

Sections 3(h) (2) and 3(i) of the Act address coal loading
facilities over which MSHA asserts jurisdiction. These facilities
will be examined to determine the nature and purpose of the work
that takes place there. If the facility prepares coal according
to any specifications for benefit of either the operator or the
consumer, MSHA will inspect the facility. MSHA will not inspect
facilities where coal is prepared solely to facilitate loading and
not to meet specifications or to render the coal for any
particular use. Local OSHA authorities should be informed by MSHA
district personnel of any determination to terminate jurisdiction
over a loading facility.

I.3-5 Jurisdiction Over Coal Preparation Plants

Section 3(i) of the Act addresses jurisdiction over private or
custom preparation plants and other related surface coal
facilities not directly associated with a single mine or group of
mines.

February 2003 (Release I-13) 2
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Section 4 Mines Subject to the Act

I.4-1 MSHA/OSHA Interagency Agreement

MSHA and OSHA have entered into an agreement to delineate
certain areas of inspection responsibility, to provide a
procedure for determining general jurisdictional questions, and
to provide for coordination between the two agencies in areas of
mutual interest. MSHA has jurisdiction over operations whose
purpose is to extract or to produce a mineral.

MSHA does not have jurisdiction where a mineral is extracted
incidental to the primary purpose of the activity. Under this
circumstance, a mineral may be processed and disposed of, and
MSHA will not have jurisdiction since the company is not
functioning for the purpose of producing a mineral. Operations
not functioning for the purpose of producing a mineral include,
but are not limited to, the following:

1. key cuts in dam construction (not on mining property
or used in mining);

2. public road and highway cuts;
3. tunnels
a. railroad
b. highway
C. water diversion, etc.; and
4. storage areas
a. gas
b. petroleum reserves
C. high and low level radioactive waste.

The question of jurisdiction in these and similar types of
operations is contingent on the purpose and intent for which the
facility is being developed.

I1.4-2 Jurisdiction Over Refractory Mills

The MSHA/OSHA Interagency Agreement provides that OSHA shall
have jurisdiction over "brick, clay pipe, and refractory plants"
(Section B.6.b). In these operations, both milling and
manufacturing occur. The effect of Section B.6.b. is to grant
to OSHA jurisdiction over plants that include a manufacturing
process resulting in a product such as bricks, clay pipe,
insulators, or other finished forms of refractories.

February 2003 (Release I-13) 3
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I.4-3 Jurisdiction Over Borrow Pits
Section 6(b) (7) in the MSHA/OSHA Interagency Agreement states:

'Borrow Pits' are subject to OSHA
jurisdiction except those borrow pits
located on mine property or related to
mining. (For example, a borrow pit used to
build a road or construct a surface facility
on mine property is subject to MSHA
jurisdiction.) 'Borrow Pit' means an area
of land where the overburden, consisting of
unconsolidated rock, glacial debris, or
other earth material overlying bedrock is
extracted from the surface. Extraction
occurs on a one-time basis or intermittently
as need occurs, for use as fill materials by
the extracting party in the form in which it
is extracted. No milling is involved,
except for the use of a scalping screen to
remove large rocks, wood and trash. The
material is used by the extracting party
more for its bulk than its intrinsic
qualities on land which is relatively near
the borrow pit.

Thus, 1if earth is being extracted from a pit and is used as fill
material in basically the same form as it is extracted, the
operation is considered to be a "borrow pit." For example, if a
landowner has a loader and uses bank run material to fill
potholes in a road, low places in the yard, etc., and no milling
or processing is involved, except for the use of a scalping

screen, the operation is a borrow pit. The scalping screen can
be either portable or stationary and is used to remove large
rocks, wood, and trash. In addition, whether the scalping is

located where the material is dug, or whether the user of the
material from the pit is the owner of the pit or a purchaser of
the material from the pit, does not change the character of the
operation, as long as it meets the other criteria.

District managers should contact headquarters regarding any
questionable operations before final determinations are made.

February 2003 (Release I-13) 4
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Section 103 Inspections, Investigations and Recordkeeping

I1.103-1 Assaulting, Intimidating or Impeding Inspectors

Section 111 of Title 18 of the United States Code makes it a
federal crime to forcibly assault, resist, oppose, impede,
intimidate or interfere with any person designated in Section 1114
of Title 18 while such person is engaged in, or on account of, the
performance of his/her official duties. It is a crime to assault,
intimidate or impede MSHA employees who are assigned to perform
investigative, inspection, or law enforcement functions. Thus, any
person who assaults, intimidates or impedes an MSHA inspector,
while the inspector is engaged in, or on account of, the
performance of his/her official duties, 1is subject to
investigation and arrest by the FBI, prosecution by the U.S.
Attorney in the federal courts, and to a fine and/or imprisonment.

MSHA policy requires the inspector to leave the scene where a
confrontation appears to be developing into a situation where an
apparent violation of Section 1114 or 111 is about to occur. 1In
order to avoid a confrontation, the inspector should inform the
person(s) that an attack on an MSHA inspector is a federal crime,
and that the person(s) may be subject to investigation and arrest
by the FBI. 1If an inspector(s) believes that he/she may be
subject to physical harm or assault, the inspector should leave
the property immediately and promptly notify his/her supervisor.

If an inspector encounters harassment or delays during a mine
inspection, the inspector should attempt to complete the
inspection without further provoking the operator. Afterwards,
the inspector's supervisor should be contacted.

In the event of an assault, intimidation, harassment, or the
impeding of an inspection, the supervisor is responsible for
collecting all the facts, reducing them to writing, and contacting
the district or assistant district manager. Where the assistant
district manager is contacted, the assistant district manager must
then immediately contact the district manager. The district
manager will notify the Technical Compliance and Investigations
Office (TCIO) for further instructions. If the inspection is not
the result of an imminent danger complaint, no inspection
personnel should return to the mine without approval from
headquarters. If it 1s an imminent danger complaint, an inspector
and a supervisor should again attempt to conduct the inspection.
No less than two inspection personnel should be sent to the mine
property at this time.

July 2012 (Release I-18) 5
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I.103-2 Company Release Forms
An inspector shall not sign a responsibility release form when

entering a mine to perform his duties. An inspector may sign a
check-in and check-out book located at the mine, provided that it
does not involve release of liability. Denial of "right of entry"

for not signing a release shall be reported in accordance with
Section 108 of the Act.

I1.103-3 Performance of Work Other Than Inspections and
Investigations

Other than providing technical or safety and health educational

assistance, the inspector shall not assist any mine employee or

official in the performance of work. An inspector's work at a

mine shall include health and safety discussions related to the

inspection.

I1.103-4 Respirable Dust and Noise Sampling

FEach underground coal mine operator develops a respirable dust
control plan for maintaining compliance with the 2.0 milligram or
lower standard. MSHA reviews and tests the operator's respirable
dust control plan by taking samples in accordance with MSHA'’s
Health Inspection Procedures Handbook. Once the plan is approved,
inspectors measure the engineering parameters during each
inspection to assure that all of the plan's elements are followed.
If the plan is not being followed, the appropriate citation/order
is issued. Respirable coal mine dust samples are collected during
the four annual coal mine underground inspections for each active
sampling entity.

Respirable coal mine dust samples are collected at surface mines
in accordance with the Health Inspection Procedures Handbook.
These samples will be collected during the two annual surface
mine/facilities inspections for each active sampling entity.

Noise samples will be collected at locations in accordance with
the Health Inspection Procedures Handbook. Noise samples will be
collected one time per year on each active coal mine
(surface/facilities and underground) .

I.103-5 Reporting and Investigating Blocked Passage Through the
Tailgate Side of Longwall Mining Operations in Coal Mines

See Part 50 in Volume III of this Manual.

103 (a) Mandated Inspections

Section 103 (a) of the Act requires a minimum of four inspections
a year for underground mines and a minimum of two inspections a
year for surface mines. Consistent with Section 103 (a) of the Act,

June 2014 (Release I-23) S
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the procedures for conducting the inspection of an underground

mine in its entirety at least four times a year and a surface mine
(including a facility)in its entirety at least twice a year are set
forth in the respective General Inspection Procedures Handbooks for
Coal and Metal and Nonmetal.

MSHA's interpretation is that this requirement applies to full-
time producing mines operating for the entire fiscal year period.
For mines which started operating in the middle of the fiscal
year, fewer inspections are required. MSHA's policy for these
mines is based on an average of one inspection every quarter for
underground mines and an average of one inspection every six
months for surface operations. Underground mines in an inspectable
status for 45 days or more in a quarter require an inspection, and
surface operations in an inspectable status for 90 days or more in
a six month period require an inspection.

For intermittent surface mines, MSHA's policy requires one
inspection a year.

If a coal mine has an ongoing re-opening inspection under 303 (x)
of the Mine Act, the number of days from the start date to the end
date of that inspection will be excluded from the calculation of
the time available for a regular inspection.

If a mine has received an Attempted Inspection (Denial of Entry)
event during the inspection period, no inspection is required for
that period.

If the status of a mine changes to abandoned, abandoned sealed, or
temporarily idle before the end of the inspection period and
remains in one of those statuses, no inspection is required.
Inspection requirements for previous inspection periods remain in
effect.

103 (a) Authority to Inspect - Authorization for Representatives
Inspections and investigations under the Federal Mine Safety and
Health Act of 1977 shall be conducted only by persons who have
been authorized by the Secretary to conduct such inspections or
investigations. The inspector's authorization shall be available
during inspections and investigations.

June 2014 (Release I-23) 7
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103 (a) Authority to Conduct Special Investigations - SI
Credentials
Section 103 (a) of the Act authorizes MSHA to conduct special
investigations as an integral part of the Agency's enforcement
program. The Technical Compliance and Investigation Divisions
(TCID) are responsible for overall administration and management
of the special investigations program. In order to promote the
consistent application and management of the program, TCID will
develop statistical and management information based on special
investigations activities in the field. This includes evaluating
the effectiveness of each district's special investigation
program, monitoring district compliance with national policies and
procedures, and providing periodic updates on the status of cases.
As part of the Agency's accountability program, accountability
reviews of the special investigations program will be conducted by
the national office on a recurring basis. TCID has responsibility
for the following sections of the Act:

1. Section 105 complaints of discrimination filed by miners
and other protected persons;

2. Section 108 injunctive actions; and

3. Section 110 civil and criminal violations of the Mine
Act and/or mandatory safety and health standards.

The special investigations program does not have responsibility
for nor does it conduct internal investigations. Any allegations
of employee misconduct, including advance notification of
inspections, should be referred to the appropriate Administrator.

Investigations of discrimination complaints and possible knowing
and/or willful violations shall be conducted only by persons who
have been authorized by the Secretary to conduct special
investigations. Special investigator (SI) credentials will be
issued by the Assistant Secretary for MSHA to those persons who
have completed the specified investigator training. SI
credentials will be carried at all times when conducting special
investigations. Improper use or failure to safeguard SI
credentials may result in disciplinary action. Only MSHA approved
SI credentials may be used in the performance of any special
investigation and may only be used by the authorized
representative to whom the SI credentials have been issued.

April 2012 (Release I-17) 8
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103 (a) Advance Notice

Section 103 (a) of the Mine Act prohibits giving advance notice of
inspections conducted by an authorized representative (AR) of the
Secretary of Labor.

If an AR discovers that an operator, contractor, or any other person
has given advance notice of an impending inspection, the AR shall
issue a citation under Section 104 (a) of the Act alleging a violation
of Section 103 (a) of the Act. As usual, inspector observations and
notes (including the identity of who gave the advance notice, how the
notice was provided, and any physical conditions of the mine or
practices that may have been recently changed) will help support a
citation.

Consistent with established agency policy, advance notice includes
subtle forms of communication (such as coded references, like
“company is here,” or “wvisitors are on site”) intended to disguise an
announcement of MSHA’s presence at a mine. Communications warning of
pending inspection activity after a multi-day inspection has begun
also constitute advance notice. All persons need to be aware of
their legal obligations under the Mine Act. An individual or an
operator does not have to be warned explicitly against providing
advance notice for them to be found in violation of the Mine Act'’s
advance notice provisions.

Advance notice has an inherent tendency to interfere with an
inspection. Thus, to establish an advance notice violation, an AR
need not demonstrate that mine conditions or practices were altered
based on advance notice.

An implied exception to the prohibition against advance notice exists
in Section 103 (g) (1) of the Act. When a miner or miners’
representative reports what is believed to be an imminent danger, the
operator or agent must be notified "forthwith." Such notifications
will usually have the effect of indirectly giving notice of an
inspection. Likewise, the establishment of a date and time for
abatement of a violation may provide indication of an impending
inspection activity. This too is an implied exception to the
prohibition against advance notice.

When MSHA personnel are engaged in inspection activities, it may be
necessary to make arrangements with personnel at the mine when
certain preparations are essential to carry out enforcement
activities. In such situations, approval should be obtained from the
inspector's supervisor before advance notice is given. Most
important, unless the arrangement or notice i1s essential to carry out
an enforcement activity; it is considered “advance notice” of
inspection activity and prohibited by Section 103 (a) of the Act.
Examples of on-site activities requiring advance notice to mine
operators and/or miners’ representatives are described below:

February 2014 (Release I-22) 9
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When an inspector intends to include a routine second- or
third-shift inspection or conduct personal health sampling, it
may be necessary to designate a time and meeting place so
representatives of the operator and miners can be given an
opportunity to accompany the inspector and/or to enable miners
to participate in sampling activities. Pre-selected meeting
sites should not reveal the specific areas to be inspected.
However, it is recognized that the normal progression of an
inspection may, by process of elimination, reveal remaining
areas to be inspected.

When preparations are needed during an inspection for an
examination of a mine’s power system, the inspector may
arrange for the inspection of the electrical system during
scheduled down time.

If it is necessary to interrupt an inspection for any cause,
the inspector may inform the operator and, if applicable, the
miners’ representative, that the inspection is interrupted and
will be resumed at the discretion of the inspector.

Advance notice may be given when a coal mine operator is
afforded an opportunity to adjust respirable dust control
measures and establish conditions that will prevail during a
respirable dust technical inspection, which has the primary
purpose of determining the adequacy of the operator's dust
control plan.

The Act does not prohibit advance notice of investigative activities.

However,

notice of investigative activities shall only be given when

such notice promotes an important investigative goal. Clearance and
direction must be obtained from the investigator’s and/or the
inspector's supervisor before notice is given for investigative

activities. Investigative activities include:

1. Obtaining information for health and safety research;
2. Technical assistance, including field certifications;
3. Obtaining information for petitions for modification;
4. Section 110 investigations;

5. Criminal investigations;

6. Education and training;

7. Investigation of miner discrimination complaints;

8. Accident investigations;

9. Preparation for health sampling activities during an ongoing

inspection;

10. Demonstrations of research or prototype equipment; and
11. Investigations of hazard complaints.

The advance notice prohibition also applies to MSHA personnel

February 2014 (Release I-22) 10
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involved in inspection activities. As provided in the Mine Act, no
advance notice shall be provided to any person concerning inspection
activities undertaken to determine whether an imminent danger exists
or to determine whether there is compliance with a mandatory health
or safety standard or with any citation, order or decision issued
pursuant to the Mine Act.

103 (a) Denials of Entry

Any authorized representative of the Secretary shall have the
right of entry to, upon or through any mine for the purpose of
making any inspection or investigation under the provisions of the
Act. 1In the event an inspector is refused entry to a mine, or is
threatened or harassed while making an inspection, the inspector
must be familiar with the terms, definitions and actions to be
taken, as described below.

Denials of entry can be either: (a) direct denials involving
confrontation; or (b) indirect denials involving interference,
delay and/or harassment.

Upon being denied right of entry, the inspector should first
attempt to determine the reason for the denial. Was it direct or
indirect? Specific actions must be taken for the different types
of denials:

1. Direct: Direct denials are those in which an operator
or the operator's agent informs an inspector that an
inspection of the mine will not be permitted.

The following situations are the most common reasons for
direct denial: (1) the operator refuses to permit
inspection based on the belief either that MSHA does not
have the right or authority to inspect because the mine
is not subject to the Act, or that a search warrant is
required; (2) the operator chooses to be selective by
denying entry to a specific inspector. The latter is to
be considered a denial of entry to MSHA as a whole.

a. Denials Not Involving MSHA's Statutory Authority
When the operator informs an inspector that an
inspection of the mine will not be permitted, and
no challenge is made concerning MSHA jurisdiction,
the following actions should be taken if the
inspector can safely do so:

1) The inspector should explain to the operator
the mandatory inspection requirements in
Section 103 (a) of the Act and that a citation

February 2014 (Release I-22) 11
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will be issued and a penalty assessed for the
denial of entry.

2) If, after explaining MSHA's position to the
operator, the inspector is still denied entry
to the mine, the inspector shall issue a
104 (a) citation citing a violation of Section
103 (a) and establishing a reasonable time for
abatement. Suggested abatement time is 30
minutes unless circumstances necessitate other
limits.

3) If, upon conclusion of the abatement period,
the operator withdraws the denial and permits
the inspection, the inspector should terminate
the citation. However, if the operator still
denies entry to the mine, the inspector should
issue an order of withdrawal (define the area
affected by the order as "no area affected")
and notify the immediate MSHA supervisor so
that an injunctive action may be considered.

b. Denials Involving MSHA's Statutory Authority
When the operator refuses to permit an inspection
upon the belief that MSHA does not have the right
or authority to inspect the mine, the inspector
should explain to the operator the mandatory
inspection requirements under Section 103 (a) of the
Act, and that there will be a citation and penalty
assessed for the denial of entry. The inspector
should first carefully note the operator's response
as to why the operator believes that the mine is
not subject to the Act, and then proceed as listed
in a. above, "Denials Not Involving MSHA's
Statutory Authority."

Indirect: Indirect denials are those in which an
operator or his agent does not directly refuse right of
entry, but takes roundabout action to prevent inspection
of the mine by interference, delays, or harassment.
There must be a clear indication of intent and proof of
indirectly denying entry. For example, access to the
mine is blocked by a locked gate or other means of
blockage. However, a locked gate or other means of
blockage, in and of itself, does not necessarily
constitute a denial of entry. Mine management may have
only closed the mine for the day and blocked the mine
access road to prevent vandalism. However, when a locked

February 2014 (Release I-22) 12
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gate 1s accompanied by continued production and
deliberate avoidance of communication with the
inspector, the mine operator is denying MSHA right of
entry to the mine property. Other examples are listed
below. The list is not meant to be all-inclusive, and
reference is made only to some of the situations that
may constitute an indirect denial.

a. Refusal to furnish available transportation on mine
property when it is difficult or impossible to
inspect on foot;

b. Refusal to provide information regarding, or to
accompany inspectors into, areas considered unsafe
to travel without specific knowledge of the subject
mine (e.g., knowledge of on-shift blasting
schedules in metal mines);

C. Withdrawing mine personnel when the inspector
arrives;
d. Removing power from the mine or the mine

ventilation system when an inspector arrives
(before or after production);

e. Denying access to equipment or the immediate work
area;
f. Deliberately withholding vital information

(ownership, responsible person, name of operator,
disposition of product, ownership of equipment,
etc.); and

g. Denying entry for failure to have a search warrant.
The Supreme Court, in the 1981 case of Donovan v.
Dewey and Waukesha Lime and Stone Company, upheld
the authority of MSHA to conduct warrant-less
inspections.

When the mine has an I.D. number and the operator is known and
present and does not verbally refuse right of entry, but takes
indirect action to prevent inspection of the mine, the inspector
should explain the particular actions which are considered to be a
denial of entry, and then should proceed in accordance with the
above instructions pertaining to Section 103 (a) of the Act,
Denials of Entry.

When a mine has an I.D. number and the operator is known but not
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present, and access to the mine is indirectly denied, the
inspector should return to the office, notify his/her immediate
supervisor, issue a 104 (a) citation for a violation of Section
103 (a), and mail the citation to the operator by certified mail,
return receipt requested. The inspector shall return to the mine
site at the conclusion of the abatement period and terminate the
citation if an inspection is allowed. If entry is still denied,
the inspector shall issue a 104 (b) order of withdrawal and notify
the MSHA supervisor of the action taken so that injunctive action
may be considered.

When a mine does not have an I.D. number and the operator is
unknown, and access to the mine is indirectly denied, the
inspector should return to the office, notify the supervisor, and
assist in identifying the mine property and property owner in
order to determine Jjurisdiction. When the property is identified
and jurisdiction has been established, the inspector and the
supervisor should meet with the operator or agent and request
access.

The operator or the agent must be informed that he has been
identified as the operator, owner, lessee, etc., and that MSHA has
evidence that the operation is under the jurisdiction of the Act.
The operator must be given a description of the circumstances
which prevented access. The inspector should then explain the
statutory right of entry and again attempt to gain entry to the
mine property. Should a denial of entry again occur, the
inspector and the supervisor should take appropriate action
depending upon the nature of the denial, as previously discussed.

103 (f) Rights of Participation in Inspection Activity

The intent of Congress was to provide an opportunity for both the
representative(s) of the miners and the representative(s) of the
operator to accompany inspectors during the physical inspection of
a mine for the purpose of aiding enforcement and to participate in
the pre-inspection and post-inspection conferences held at the
mine. Accordingly, every reasonable effort is to be made to
provide both parties with an opportunity to participate in the
physical inspection of the mine and in all pre-inspection and
post-inspection conferences. Additional information on the scope
of miner's representatives' participation in inspections under
Section 103 (f) of the Act is published in an Interpretive Bulletin
printed in the Federal Register on April 25, 1978 in Vol. 43, No.
80.

Miners' representatives have the right to accompany inspectors on
any type of 103 (a) inspection involving direct enforcement
activities such as: regular inspections; spot inspections;
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inspections conducted at the request of miners or their
representatives; inspections of especially hazardous mines; and,
inspections made in conjunction with accident investigations.

To carry out an orderly and thorough inspection, the inspector
should not allow unusual conditions, such as unavailability of a
miner representative or a representative of an operator, to delay
the start of an inspection. An inspector may limit the number of
participants in the inspection party and may require individuals
with conflicting claims to reconcile their differences among
themselves and to select a representative. The inspector shall
determine the scope and number of participants which is reasonable
during an inspection.

Representatives authorized by the miners who wish to exercise
their rights under Section 103 (f) of the Act are not required to
meet the requirements of 30 CFR Part 40, Representative of Miners.
If there is no authorized representative of miners, or if the
inspector is unable to determine who is the representative, the
inspector shall consult with a reasonable number of miners
concerning matters of safety and health at the mine. These miners
should be selected at random and should represent the various
phases of mining operations at the mine. The inspector may accept
anyone designated by the operator as the operator's agent.

The review of citations and orders at the mine under 30 CFR
100.6(a) 1s covered under Section 103 (f) of the Act. These
reviews are an integral part of MSHA's mine inspections and
constitute post-inspection conferences held at the mine.

Section 103 (f) of the Mine Act provides for the participation of a
representative of the miners in safety and health inspections of
the mine. This section also requires that the miners'
representative participating in pre- and post-inspection
conferences at the mine be compensated for the period of
participation. However, this section limits the protection
against loss of pay to one representative of miners who is "an
employee of the operator."”

When multiple operators are present at the mine and the work or
activities of one operator may affect the safety and health of the
miners of the other operator(s), representatives of miners of more
than one operator have the right to accompany an MSHA inspector
under Section 103 (f). One representative of the miners of each
operator is entitled to compensation for the time spent
accompanying the MSHA inspector during the inspection. The
inspector shall determine the scope and number of participants
that is reasonable. This is consistent with the purpose of
Section 103 (f), which encourages miner participation in
inspections, and which provides that a representative of miners
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"...shall suffer no loss of pay during the period of his
participation in the inspection "

103 (9) Referrals of Hazardous Condition Complaints

This MSHA policy covers referrals of hazardous condition
complaints to other federal and state agencies. It is intended to
ensure the confidentiality of the identity of miners who seek our
assistance.

Other state and federal agencies exercise concurrent jurisdiction
with MSHA in matters of safety and health at mines. 1In addition,
these agencies regulate them for other purposes. It is in the
public interest that we be aware of these agencies and their
responsibilities and that we share information with them to assist
in achieving statutory goals. Unless a referral would interfere
with ongoing MSHA activities, a miner's complaint which raises
issues which are also within the province of another state or
federal agency should be referred to that agency.

In situations where we find it appropriate to refer a miner's
complaint to another agency for their potential action, we need to
ensure, to the extent possible, that the receiving agency has a
policy treating the identity of complainants with the same
confidentiality we provide. Therefore, the referring MSHA office
should consult with the receiving agency to ensure that agency's
willingness to protect the name and identity of the complainant,
unless disclosure 1is necessary in the course of litigation. If
the confidentiality of the complainant's identity cannot be
ensured by the receiving agency, the referring MSHA office may
either refer the matter with the identity stricken (with a note of
explanation) or it should advise the complainant that he/she may
wish to bring the matter directly to the attention of the other
agency.

103 (g) Special Complaint Inspections
See Part 43 in Volume III of this Manual.

103 (1) Required Hazardous Spot Inspections

Section 103(i) of the Act defines the conditions in mines under
which spot inspections at various time intervals are to be
conducted. Such a spot inspection shall not constitute a part of
any other category of inspection, and the inspection is to be
directed specifically to the problems, hazards, or conditions
under which the mine was classified as a Section 103 (i) mine.
However, this does not prevent another category of inspection or
investigation from being conducted during the same visit to the
mine.
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If a mine has experienced an ignition or explosion of methane or
other explosive gases that resulted in a fatality or in a
permanently disabling injury as defined under 30 C.F.R. § 50.20-
6(b) (3) (1) or § 50.20-6(b) (3) (11) at any time during the previous
five years, the mine shall be placed in Section 103 (i) status as
directed by the Act regardless of total liberation, and a minimum
of one Section 103 (i) spot inspection of all or part of the mine
during every five working days at irregqgular intervals shall be
conducted. For example, a mine that is not in Section 103 (i)
status or a mine that has been on 10- or 15-day spot inspections
at irregqgular intervals will be placed on 5-day spot inspections at
irregular intervals if it experiences an ignition or explosion
that results in a fatality or in a permanently disabling injury.
A mine that is already on 5-day spot inspections at irregqular
intervals due to liberation will continue on the same 5-day spot
inspection frequency.

The mine will remain in this status until five years have elapsed
without recurrence of an ignition or explosion that results in a
fatality or in a permanently disabling injury. Upon completion of
five years without such recurrence, the Section 103 (i) spot
inspection frequency may revert back to that which is required by
the Act for the liberation of methane or other explosive gases per
24 hours at the mine.

The District Manager will have discretion as to when a mine should
be placed in Section 103 (i) status for “some other especially
hazardous condition” at the mine. Conditions in this context are
generally related to natural conditions found in the mining
environment. Such conditions may not require a specific Section
103 (1) spot inspection if addressed through plan approvals, by
operator actions to address the condition, or during regular
inspection activities.

103 (3) Mine Accident and Rescue, Recovery and Preservation of
Evidence
In the event of a mine accident where rescue and recovery work 1is
necessary, Section 103(j) of the Act grants the authorized
representative broad authority to take whatever action, including
the issuance of orders, that the representative deems appropriate
to protect the life of any person. Where appropriate, the
authorized representative(s) may supervise and direct the rescue
and recovery activity.

Immediately upon arrival at the mine accident site, or later as
mine rescue operations develop, the authorized representative may
determine that direct control, either entirely or partially, is
necessary, particularly in situations where a less hazardous
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rescue procedure is desirable, instead of the planned or ongoing
actions or procedures. Because of this broad authority,
discretion and good judgment on the part of the authorized
representative are imperative.

The term "accident" is defined in 30 CFR part 50.2(h). Under
Sections 103(3j) and 103 (k) of the Act, the inspector can issue
such orders as he/she deems appropriate to protect the life and/or
insure the safety of any person. In addition, under Section

103 (k), the operator is required to obtain the authorized
representative's approval of any plan to recover any person in a
mine or to recover the mine, or in order to return affected areas
of the mine to normal.

When it is determined by the authorized representative that an
order is appropriate to protect the life of any person or to
preserve evidence, or that supervision and direction of rescue and
recovery activities is appropriate, an authorized representative
should issue a Section 103 (j) order over the phone, including
initial instructions, as soon as possible in the context of a mine
emergency when he or she is not physically present at the mine.
The order, including any instructions, should be reduced to
writing and transmitted to the operator as soon as practicable.
The order should be written so as to protect all persons engaged
in the rescue and recovery operation, as well as any other persons
onsite.

The order should also require the operator to prevent the
destruction of evidence at the accident site. In the event that a
mine accident is not a mine emergency (i.e. there are no ongoing
rescue and recovery efforts), MSHA may issue a Section 103 (j)
order prohibiting activity at the accident site so as to prevent
the destruction of evidence which would assist in investigating
the cause or causes of the accident. Although 30 CFR 50.12
requires the operator to take appropriate measures to not alter an
accident site or an accident related area (with certain exceptions
applying), the use of a Section 103(j) order to preserve evidence
may also be warranted, as it allows MSHA to restrict access to the
accident site, thereby helping to ensure that the accident scene
is not altered.

Upon MSHA’s arrival on-site and following assessment of
conditions, MSHA may modify the Section 103(j) order, including
all instructions, to reflect that MSHA is now proceeding under the
authority of Section 103 (k) of the Mine Act. MSHA should inform
parties on-site that any activities that are rescue or recovery
related will be permitted through subsequent modifications of the
Section 103 (k) order.
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Section 104 Citations and Orders

I. 104-1 Flagrant Citations and Orders

The Mine Improvement and New Emergency Response Act of 2006 (MINER
Act) provides for the assessment of a significant civil penalty
for a flagrant violation. The MINER Act defines a flagrant
violation as “a reckless or repeated failure to make reasonable
efforts to eliminate a known violation of a mandatory health or
safety standard that substantially and proximately caused, or
reasonably could have been expected to cause, death or serious
bodily injury.”

Only violations of mandatory health or safety standards may be
classified as flagrant. While most sections of the Mine Act are
not mandatory health or safety standards, violations of interim
mandatory health and safety standards found in Titles 2 and 3 of
the Mine Act, which are not superseded by mandatory health and
safety standards, may be classified as flagrant.

Any violation that meets either the reckless failure or the
repeated failure screening criteria below must be evaluated for
possible classification as a flagrant violation.

Reckless failure criteria:

1. Citation/order is evaluated as significant and substantial
(S&S)

2. Expected injury/illness 1is evaluated as at least permanently
disabling

3. Citation/order is evaluated as unwarrantable failure

4. Negligence is evaluated as reckless disregard

Repeated failure criteria:

1. Citation/order is evaluated as significant and substantial
(S&S)

2. Expected injury/illness is evaluated as at least permanently
disabling

3. Citation/order is evaluated as unwarrantable failure

4

4. Two prior “unwarrantable failure,” S&S violations of the same
health or safety standard were cited within the past 15
months. This includes violations cited previously on the same
day or during the same inspection. Prior violations must be

of the same subsection of the standard cited (e.g.

December 2013 (Release I-21) 19



MSHA PROGRAM POLICY MANUAL VOLUME I
56/57.14201(a) . However, the prior violations need not cite
the same distinct hazard. For example, an order asserting a
violation of 75.220(a) (1) because entries were driven at
widths exceeding the roof control plan minimum distance may be
considered for flagrant classification with two prior
75.220(a) (1) violations cited because roof bolts were not
inserted at distances specified in the roof control plan.

District Managers may recommend violations that do not meet the
reckless or repeated failure criteria above, but which meet the
broader statutory definition of a flagrant violation, for
classification as flagrant.
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104 (a) Citations and Orders

Section 104 (a) is a major tool for obtaining compliance with the
Act, and the mandatory health or safety standards, rules, orders,
or regulations. Violations shall be cited by the inspector,
giving the operator time for abatement of the violation(s). The
citations shall be issued under Section 104 (a) or, as appropriate,
under Section 104 (d) of the Act. After the inspection, the
inspector shall meet with the operator or his agent to discuss the
violation.

Separate citations shall be issued for: violations of separate
standards on one piece of equipment; violations of separate
standards in a distinct area of a mine; identical violations on
separate pieces of equipment; and, identical violations in
distinct areas of a mine. For example, if two haul trucks each
have the same violation, there will be two separate violations
cited. Likewise, 1if two distinct areas of a mine have loose rock
in the roof or back, there will be two separate violations cited.

However, where there are multiple violations of the same standard
which are observed in the course of an inspection and which are
all related to the same piece of equipment or to the same area of
the mine, such multiple violations should be treated as one
violation, and one citation should be issued. For example, "Loose
roof or ground was observed in four places along the haulage-way
between 3 switch and No. 4 x-cut" or, "At the crusher power
control panel, insulated bushings were not provided where
insulated wires entered five of the metal switch boxes."

When an inspector issues a Section 104 (a) citation, the time for
abatement should be determined, whenever practical, after a
discussion with the mine operator or the operator's agent. The
degree of danger to miners is the first consideration in
determining a reasonable time for abatement. Upon expiration of
the time fixed for abatement, the inspector should review the
circumstances, and if circumstances so justify, extend the

abatement period. If no extension of time is justified, and the
violation is unabated, the inspector shall issue a withdrawal
order under Section 104 (b). Upon abatement of the violation, the

104 (b) withdrawal order will be terminated.

The filing of a petition for modification by an operator shall be
a consideration in determining the reasonableness of the time
fixed for abatement of any violation which relates to the safety
standard sought to be modified. However, when a petition for
modification is found to be the appropriate basis for an extension
of an abatement period, the inspector must expressly state in the
extension the condition(s) under which the abatement period has
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been extended.

If an operator does not comply with an order, the inspector shall
issue a Section 104 (a) citation citing the appropriate section of
the Act violated (e.g., 104(b), 107(a), 104 (d) (1), 104 (d) (2),
104 (e) (1), etc.).

Actions to be taken in the case of a denial of entry (Section
103 (a) of the Act) where a citation and order have been issued
because of the denial are discussed in this Manual under Section
103 (a) .

104 (d) Unwarrantable Citations and Orders

In 1988, the Federal Mine Safety and Health Review Commission
adopted new language to describe operator conduct which
constitutes an unwarrantable failure to comply for purposes of
Section 104 (d) of the Mine Act. The Commission held that a
violation is caused by an unwarrantable failure if the operator
has engaged in "aggravated conduct constituting more than ordinary
negligence."

The Commission pointed out that its statement of the standard of
conduct for unwarrantable failure "is fully consistent with the
manner in which the Secretary enforces the Mine Act."
Accordingly, violations caused by a high degree of operator
negligence or reckless disregard should continue to be evaluated
by inspectors for findings of unwarrantable failure to comply.
However, evidence of moderate negligence will generally not
support unwarrantable failure findings.

Factors to look for when making an unwarrantable-failure-to-comply
determination include the amount of time the violation has been
left uncorrected, whether the hazard created by the violation is
particularly serious thus warranting increased attention from the
operator to prevent or correct it, whether the violation is
repetitious of a previous violation, whether the violation was a
result of deliberate activity by the operator, or whether the
operator knew or had reason to know that its action(s) violated a
mandatory standard. Citations and orders should clearly document
the facts relied upon by the inspector in making the
determination. Any one of the circumstances above may constitute
sufficient grounds for an unwarrantable failure citation or order.

If an operator at a certain mine is under the 104 (d) unwarrantable
sequence, and if that operator sells that mine, the new mine owner
does not normally inherit the previous owner's unwarrantable
sequence. This is true for all cases, except where there has been
a change in name only or where the ownership change is merely a
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paper change. If the new owner/operator 1s essentially the same
as the previous owner/operator, then the unwarrantable sequence 1is
to remain in effect.

104 (d) (1)/ (e) (1) Guidelines for Determining "Significant and
Substantial" Violations

A violation of a mandatory health or safety standard is

significant and substantial (AS&S@) if the violation

"significantly and substantially contributes to the cause and

effect of a coal or other mine safety or health hazard...."

The Federal Mine Safety and Health Review Commission (Commission)
has held that to establish that a violation of a mandatory safety
or health standard is AS&S@ the Secretary of Labor must prove: (1)
the underlying violation of a mandatory safety or health standard;
(2) a discrete safety or health hazard -- that is, a measure of
danger to safety or health -- contributed to by the violation; (3)
a reasonable likelihood that the hazard contributed to will result
in an injury or illness; and (4) a reasonable likelihood that the
injury or illness in question will be of a reasonably serious
nature. All four of these findings must be made before a
violation can be designated as AS&S.@

Finding 1: An Underlying Violation of a Standard

The first finding required by the Commission=s AS&S@ test, i.e.,
the underlying violation of a mandatory safety or health standard,
is satisfied whenever there is a violation of a safety or health
standard. Only violations of standards (requirements promulgated
under 30 U.S.C. 811), as opposed to violations of regulations
(requirements promulgated under 30 U.S.C. 957), can be designated
as AS&S.Q@ Violations of 30 CFR Parts 46, 47, 48, 49, 56, 57, 58,
62, 70, 71, 72, 75, 77, and 90 are violations of standards that
can be designated as AS&S.@

Finding 2: A Discrete Safety or Health Hazard

The second finding required by the AS&S@ test, i.e., a discrete
safety or health hazard, that is, a measure of danger to safety or
health contributed to by the violation, is generally satisfied
whenever there is a violation of a standard.
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Finding 3: A Reasonable Likelihood of Injury or Illness

The third finding required by the “S&S” test, i.e., a reasonable
likelihood that the hazard contributed to will result in an injury
or illness, is more difficult to establish. Factors such as the
fatality and injury or illness frequency associated with the
violation in the general industry are relevant but must be tied to
an evaluation of the particular circumstances surrounding the
violation at the mine in question.

If no miners were exposed to the hazard at the time of the
violation, the violation still might be “S&S” if a miner was
exposed to the hazard before the inspector observed the violation
or if it was reasonably likely that a miner would be exposed to
the hazard if normal mining operations were allowed to continue.

For violations involving the hazards of ignition or explosion, the
Commission has developed an analytical approach for determining
whether there is a “reasonable likelihood” of injury or illness.
There must be a "confluence of factors" to create a reasonable
likelihood of injury or illness. The Commission has upheld a
judge's finding that a permissibility violation was not “S&S”
because there was no reasonable likelihood that the low levels of
methane detected would ever reach the explosive range.

In 1995, a court of appeals held that the presence of safety
measures to deal with a fire, including a fire suppression system,
did not mean that fires do not pose a serious safety risk to
miners and rejected an argument that the presence of such
redundant safety features negated an “S&S” finding. Since 1995,
the Commission has adopted the reasoning in that case and has
rejected an argument that an accumulations violation was not “S&S”
because there was fire-fighting and fire detection equipment in
the cited area.

Thus, it is doubtful that redundant safeguards should be
considered in the “S&S” analysis -- particularly when analyzing
fire and explosion hazards.

Finding 4: A Reasonable Likelihood of Serious Injury or Illness

The fourth finding required by the “S&S” test, i.e., a reasonable
likelihood that the injury or illness in question will be of a
reasonably serious nature, requires an independent determination
that the injury or illness in question would be reasonably serious
in the inspectors’ judgement. A determination that the injury or
illness is reasonably likely to result in lost workdays or
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restricted duty and/or be permanently disabling or fatal is
consistent with an “S&S” determination.

Except for violations of 30 CFR 56/57.5005 involving listed
nuisance particulates and silver metal (other than soluble
compounds of silver) between 0.01 mg/m3 and 0.1 mg/m3, violations
of health standards establishing a threshold limit value or
exposure limit are presumptively “S&S”. However, when miners are
not actually exposed to excessive concentrations because they are
utilizing personal protective equipment in accordance with
applicable MSHA standards, the violation usually should be
considered Anon-S&S@ unless there is a reasonable likelihood that
other miners were exposed, or would have been exposed in the
future i1if the citation had not been issued and those miners were
not, or would not have been, wearing personal protective equipment
in accordance with applicable MSHA standards.

Specific Guidelines. A citation which involves a violation of the
Act, and an order under the Act or a regulation, and not a
mandatory health or safety Standard, cannot be designated as
\\S&S/I-

The plain language of Section 104 (d) (1) of the Act indicates that
only a violation of a “mandatory health or safety standard” can be
designated as “S&S”. Because Section 3(1) of the Act defines a
“mandatory health or safety standard” as “the interim mandatory
health or safety standards established by titles II or III of the
Act, and the standards promulgated pursuant to title I of [the]
Act,” there is no statutory authority for violations of provisions
of the ACT other than interim standards or violations of
regulations to be designated as “S&S”. See Cyprus Cumberland
Resources v. FMSHRC, 195 F. 3d 43, 45-46 (D.C. Cir. 1999) (holding
that an “S&S” finding is permissible only in a citation charging
violation of a mandatory safety or health standard, and not in a
citation charging a violation of a regulation). See also Lexicon,
Inc. d/b/a/ Schueck Steel Co., slip op, FMSHRC Docket Nos. CENT
2001-370-M, 2002-49-M, 2001-13-M (ALJ) affirming a violation of
Section 103 (k) but finding that because this was “a violation of
the Act” and not of a mandatory health or safety standard, it
could not be designated “S&S”).

MSHA Form 7000-3

If an inspector determines that a violation is “S&S,” that
determination should be given consistent with information recorded
on the Inspector’s Evaluation Section of MSHA Form 7000-3, Mine
citation/Order form.
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Finding that an injury or illness has occurred is consistent with

an “S&S” finding as long as the injury or illness is the result of
the violative condition. If it is not, the inspector must make an
independent judgement as to the reasonable likelihood of an injury
or illness resulting from the violative condition.

Finding that an injury illness is “highly likely” to occur or
“reasonably likely” to occur is consistent with designating the
violation as “S&S.”

Finding that the injury or illness can be reasonably be expected
to result in “lost workdays or restricted duty,” and/or be
“permanently disabling” or “fatal” is consistent with designating
the violation as “S&S.”

If an injury or illness has occurred but it is less serious than
that which could reasonably be expected to occur as a result of
the violation, the inspector may still determine that the
violation is “S&S.” the inspector must make an independent
judgement as to whether the violation was reasonably likely to
result in a serious injury or illness, even though it did not in
this particular case.

104 (d) (2) Unwarrantable Failure Orders

Section 104 (d) (2) of the Act refers to unwarrantable failure
withdrawal orders and requires that an inspection with no similar
violations (clean inspection) be conducted before the 104 (d) (2)
order sequence is terminated. This "clean inspection" may be
accomplished within the framework of a regular inspection of the
mine in its entirety and/or within the framework of any other
inspection conducted for enforcement purposes where there are no
104 (d) (2) violations. The Federal Mine Safety and Health Review
Commission has stated that when 104 (d) (2) orders are issued, the
burden of establishing that an intervening "clean inspection" has
not occurred rests with MSHA.

104 (f) Respirable Coal Dust Citations

All citations for exceeding the applicable limit on the
concentration of respirable dust are issued under Section 104 (a),
Section 104 (d), or Section 104 (e) of the Act, as applicable.

104 (g) (1) Orders of Withdrawal - Untrained Miners

Section 104 (g) (1) of the Mine Act provides for the withdrawal of
untrained miners from a mine until they receive the minimum
training required by Section 115 of the Mine Act and 30 CFR Part
48. The purpose of a Section 104(g) (1) order is to eliminate the
hazard that untrained or inadequately trained miners pose to
themselves and others.
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Sections 48.5, 48.6, 48.7, 48.8, and 48.11 are the only sections of
Subpart A that may be cited under 104 (g) for untrained miner
violations occurring at underground mines. Sections 48.25, 48.26¢6,
48.27, 48.28, and 48.31 are the only sections of Subpart B that may
be cited under 104 (g) for untrained miner violations occurring at
surface mines and surface areas of underground mines.

Citations will not be issued in lieu of Section 104 (g) (1) orders
except if the miner cannot be trained because, for example, the
miner is no longer employed at the mine, or the miner was fatally
injured.

When miners have been trained, but there are violations, for
example, involving training plans, cooperative training programs,
records of training, compensation for training, or untimely
training, an order of withdrawal is inappropriate.

The number and type of citations or orders to issue are as
follows:

1. For Violations Involving More Than One Miner
When more than one untrained miner is to be withdrawn
from a mine, a single 104 (g) (1) order will be issued,
provided that the training violation is the same for all
of the miners. Where multiple miners are involved and
different violations of the training requirements have
occurred, separate orders of withdrawal will be issued.
For example, if eight different underground miners did
not receive requisite safety training, (three did not
receive new miner training, two were not task trained,
and three missed annual refresher training), three
separate Section 104 (g) (1) orders would be issued, one
citing 30 CFR 48.5, one citing 30 CFR 48.7, and one
citing 30 CFR 48.8. If all eight miners missed annual
refresher training, a single 104 (g) (1) order would be
issued.

2. For Violations Involving Only One Miner
If only one miner is involved but two or more sections
of Part 48 have been violated, the violations would be
written under one order. For example: one underground
miner was not task trained and also missed annual
refresher training. One Section 104 (g) (1) order would
be issued citing 30 CFR 48.7 and 30 CFR 48.8. Two
violation evaluations must be made; one to evaluate the
task training violation and one to evaluate the annual
refresher violation.
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3. For Violations Involving Employees of Independent
Contractors
An order will be issued under Section 104 (g) (1) of the
Act to the direct employer of any miner who has not
received the required training. Care should be taken
when issuing a Section 104 (g) (1) order to an independent
contractor when several contractors or subcontractors
are present at the mine. If uncertainty exists as to
whom the direct employer is, the order would be issued
to the operator with the greatest physical presence at
the mine. Any discrepancies that may arise after the
miner has been withdrawn may be resolved through
subsequent modification action.

Independent contractors may comply with the Part 48
requirements by either making arrangements to have their
employees trained under an existing approved training
plan and program, or by filing and adopting their own
approved training plan.

Citations will not be issued in conjunction with Section
104 (g) (1) orders for the same violation except in
instances of overlapping compliance responsibility. This
overlapping compliance responsibility means that there
may be circumstances in which it is appropriate to issue
citations or orders to both the independent contractor
and the production-operator. For instance, if an
untrained miner was the employee of an independent
contractor and the production-operator had agreed to
provide the training in accordance with the mine's
approved training plan but failed to do so, a Section
104 (g) (1) order would be issued to the independent
contractor to withdraw the untrained miner and a
citation under Section 104 (a) or (d) (1) or an order
under Section 104 (d) (1) or (2), as appropriate, will be
issued to the production-operator.

104 (h) and 107 (d) Vacating Citations and Orders

Care must be taken when issuing citations and orders so that
subsequent corrective action by MSHA is seldom necessary.

However, citations or orders are occasionally issued in error and
must be modified or vacated by either inspectors or district
officials. Sections 104 (h) and 107(d) of the Act state the legal
authority of inspectors or their supervisors, acting in their
capacity as authorized representatives of the Secretary, to modify
or vacate citations and orders.
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Section 104 (h) authorizes modifying or vacating citations and
orders issued under Sections 104 (a), 104 (b), 104(d) (1), 104(d) (2),
104 (e) (1), 104(e) (2), 104(f), and 104 (g) for violations of the
Act, mandatory health or safety standards, rules, orders, and
regulations. Section 104 (h) provides:

"Any citation or order issued under this
section [104] shall remain in effect until
modified, terminated or vacated by the
Secretary or his authorized representative, or
modified, terminated or vacated by the
Commission or the courts pursuant to

Section 105 or 106."

Section 107 (d) authorizes inspectors or their supervisors, acting

in their capacity as authorized representatives of the Secretary,

to modify, vacate or terminate imminent danger orders issued under
Section 107 (a). Section 107 (d) provides:

". . . Any order issued pursuant to sub-
section (a) may be modified or terminated by
an authorized representative of the Secretary.
Any order issued under subsection (a) or (b)
shall remain in effect until vacated, modified
or terminated by the Secretary, or modified or
vacated by the Commission pursuant to
subsection (e), or by the courts pursuant to
Section 106 (a)."

Section 107 (b) orders, however, are not to be issued, modified,
terminated or vacated by inspectors or district officials without
strict coordination with the appropriate Administrator for Coal or
Metal and Nonmetal. Section 107 (b) provides unigque enforcement
procedures and requirements to contend with the unusual
circumstances of dangerous conditions that cannot be effectively
abated through the use of existing technology. Accordingly,
inspectors and district officials shall not take any action under
Section 107 (b) before consulting the Office of the Administrator.

When vacating a citation or order, Form 7000-3a must be completed,
stating the reason for vacating the prior enforcement action. If
possible, the authorized representative who issued the citation or
order should be the person to issue the sub- sequent corrective
action. Both the inspector and the supervisor must file, with the
inspection report, notes which describe in detail the reasons and
circumstances involved. Copies of the citation or order, along
with the subsequent corrective action and notes, shall be sent to
the appropriate district manager.

February 2003 (Release I-13) 30



MSHA PROGRAM POLICY MANUAL VOLUME I

To ensure proper coordination and documentation, the wvacating of
all imminent danger orders shall be approved in writing by the

appropriate district manager, and a copy of the approval shall be
attached to the inspection report.
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105 (b) Additional Penalties for Failure to Abate Viol

VOLUME I

ations

Within Permitted Time

Section 110 (b) of the Federal Mine Safety and Health Act

states:

"Any operator who fails to correct a violation
for which a citation has been issued under
Section 104 (a) within the period permitted for
its correction may be assessed a civil penalty
of not more than $1,000 for each day during
which such failure or violation continues.”

Section 105(b) (1) (A) and (B) of the Mine Act provides:

"If the Secretary has reason to believe that
an operator has failed to correct a violation
for which a citation has been issued within
the period permitted for its correction, the
Secretary shall notify the operator by
certified mail of such failure and of the
penalty proposed to be assessed under Section
110 (b) by reason of such failure ..."

"In determining whether to propose a penalty
to be assessed under Section 110 (b), the
Secretary shall consider the operator's
history of previous violations, the
appropriateness of such penalty to the size of
the business of the operator charged, whether
the operator was negligent, the effect on the
operator's ability to continue in business,
the gravity of the wviolation, and the
demonstrated good faith of the operator
charged in attempting to achieve rapid
compliance after notification of a violation."

As set forth above, MSHA is authorized to propose a civi
of not more than $1,000 for each day that a failure to abate a
cited violation continues after the time allotted to correct it

has expired.

of 1977

1l penalty

The actual amount proposed will be determined by

MSHA's Office of Assessments, Accountability, Special Enforcement

and Investigations,
criteria in Section 105 (b) (1) (B)

criteria used to calculate Section 110(a) penalties.
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It is MSHA's policy to implement Section 105 (b) (1) of the Act
against operators that fail to correct violations (cited pursuant
to Section 104 of the Act) within the reasonable time permitted
for such correction. Therefore, where an operator has failed to
correct a cited violation within the time permitted for abatement,
MSHA district managers may invoke the additional penalty procedure
available under this Section, after consultation with the
appropriate Administrator. However, it should be noted that the
vast majority of cited violations are corrected within the time
allowed for abatement. In those circumstances, Section 105 (b)
procedures cannot be utilized, and an additional penalty under
Section 110(b) will not be assessed. The following are examples of
some of the situations where it may be appropriate to propose
additional penalties pursuant to Section 105 (b) (1):

1. Where the imposition of a withdrawal order is
ineffective to correct existing violations. For
example, where an operator that has abandoned a mine has
been issued a citation for failure to seal (or properly
seal) it, and the operator has permitted the abatement
time to expire without making any effort to properly
seal the mine.

2. Operating in the face of an order. Where an operator
refuses to comply with a valid Section 104 (b) order
(i.e., an order issued for failure to abate a Section
104 (a) citation within the specific time allowed for
abatement), a penalty may be proposed. Also, if the
operator fails to comply with an order issued pursuant
to Section 103 (k), 104 (d), 104(e), or 107(a), a penalty
under Section 105(b) (1) may be proposed.

3. Unabated violation of Title I of the Act where time
permitted for correction should not be extended. The
district manager shall evaluate the situation and make a
determination as to whether an action under Section
105(b) (1) should be initiated for the purpose of
assessing a penalty under Section 110 (b).

Section 105(b) (1) (B) of the Act specifies that in determining
whether to propose the assessment of a penalty under Section

110 (b), the Secretary shall consider six criteria. These are the
same criteria used in the assessment process under Section 110(a).
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Therefore, the district manager must consider these criteria
before recommending this action, and he must submit his findings
to the Administrator.

Mine operators will be given a "notice of intention" that MSHA is
recommending that the Secretary propose additional penalties in
accordance with Section 105(b) (1). This notice will be issued
only by a district manager and not by individual mine inspectors.
The Administrator's Office shall be informed prior to the issuance
of this notice to the mine operator. The proposed penalty will
begin to accrue from the day following receipt of this notice.
When MSHA receives notification of abatement from the operator,
the inspector should endeavor to determine the date of abatement
as reported by the operator. If there is no evidence to dispute
the operator's reported abatement date, that date should be the
abatement date.

The date that the operator was notified by certified mail of its
failure to correct the violation, the established date that the
violation should have been corrected, the date the operator
notifies MSHA of abatement, and the dates of any follow-up
inspections, should be recorded in the district office.

If the violation is found to have continued for a period of more
than 15 calendar days beyond the date that a letter of notice is
sent, the Administrator's Office should be notified so that
consideration may be given to the appropriateness of further
enforcement proceedings. However, nothing in these instructions
precludes the district manager from implementing these procedures
while concurrently requesting other enforcement action, such as
injunctive relief. Moreover, 1in appropriate cases, such
concurrent action may be necessary to fully protect the health and
safety of the miners.

105(c) Investigation and Processing of Discrimination Complaints
Under the provisions of Section 105(c) (1) of the Federal Mine
Safety and Health Act (Mine Act), miners, representatives of
miners and applicants for employment are protected from
retaliation for engaging in safety and/or health related
activities, such as identifying hazards, asking for MSHA
inspections, or refusing to engage in an unsafe act. To encourage
miners to exercise their rights under the Mine Act and maximize
their involvement in monitoring safety and health conditions, MSHA
vigorously investigates discrimination complaints. Particular
attention is given to those operators who have repeatedly
discriminated against miners. MSHA will seek more substantial
civil penalties for discrimination violations as a deterrent to
future instances of illegal discrimination.
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Section 105 (c) (2) provides that discrimination complaints are to
be filed with the Secretary of Labor within 60 days of the alleged
act of discrimination. The investigation, required to be
conducted by the Secretary, is to commence within 15 days of
receipt of a complaint. Discrimination complaints requesting
temporary reinstatement will be investigated immediately.

Section 105 (c) (3) provides that within 90 days of receipt of a
complaint, the Secretary is to make a written determination as to
whether a violation has occurred.

To meet these timeframes, MSHA policy is to complete the field
investigation of a complaint of discrimination and submit a final
report to TCIO within 45 days of the date of receipt of the
complaint.

In order to comply with these timeframes and expedite the
processing of discrimination complaints, all MSHA enforcement
personnel shall be familiar with the provisions of Section 105 (c)
so they may receive complaints and handle them properly. In most
circumstances, a designated person (complaints processor) will be
available in each district and field office to receive complaints
and respond to questions concerning Section 105(c). A signed
document alleging discrimination must be received before an
investigation of a discrimination complaint may begin. (For
further guidance, see Special Investigations Procedures Handbook,
Chapter 2, Section B.1l.)

105 (d) Handling of Contests of Citations and Orders

Section 105(d) of the Act provides that a mine operator is to
notify the Secretary if he or she intends to contest a citation,
order, or proposed assessment, or to contest the reasonableness of
the length of abatement time. The Secretary, in turn, is then
required to immediately advise the Commission of such
notification.

Although not expressly provided by the Act, mine operators who
wish to contest citations or orders within 30 days of issuance of
such citations or orders should mail their notification of intent
to contest directly to the Mine Safety and Health Review
Commission, 601 New Jersey Avenue, N.W., Ste. 9500, Washington,
D.C. 20001, 202-434-9900, email address is: info@fmshrc.gov (see
29 CFR 2700.18(b)), and mail a copy to the Office of the
Solicitor, Division of Mine Safety and Health (MSH), 22nd floor,
1100 Wilson Boulevard, Arlington, Virginia 22209-3939. 1In
addition, a copy should be given to all known representatives of
miners at the affected mine.
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When a district office receives an immediate contest of
citations/orders (within 30 days of issuance) which has not been
mailed directly to the Commission, the district manager should
immediately contact the MSH Counsel for Trial Litigation in the
Office of the Solicitor, telephone (202) 693-9333. A copy of the
contest should be retained in the district office for future
reference, and the original mailed to the MSH Counsel via express
mail or special delivery. The MSH Counsel will advise the
Commission of the mine operator's intention to contest, as
required by Section 105(d) of the Act. 1In addition, the operator
should be notified that future immediate contests of
citations/orders are more properly filed with the Mine Safety and
Health Review Commission.

The procedural rules of the Mine Safety and Health Review
Commission concerning applications for review of citations and
orders are published in 29 CFR 2700. Mine operators, miners, or
miners' representatives requesting information on general rules
applicable to proceedings before the Commission and its
Administrative Law Judges should be referred to the Code of
Federal Regulations or to the Office of the Solicitor.

Contests of proposed assessments are accomplished by following the
procedures set forth in 30 CFR 100.7.
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Section 107 Imminent Danger
107 (a) Imminent Danger

"Imminent danger" is defined in the Act as "the existence of any
condition or practice in a mine which could reasonably be
expected to cause death or serious physical harm before such
condition or practice can be abated." The two important
elements of an imminent danger are:

1. the existence of a condition or practice which could
reasonably be expected to cause death or serious
physical harm; and

2. the imminence of the danger is such that it may cause
death or physical harm before it can be abated.

An imminent danger withdrawal order usually involves a violation
of one or more mandatory standards, but such an order could also
arise from natural or other causes without violation of a
standard. The imminence of danger is a judgement to be made in
light of all relevant circumstances. If the violative condition
or practice is not an imminent danger, the proper action by the
inspector is to issue a citation or order for the violation of
the Act, mandatory health or safety standard, rule, order, or
regulation(s), and to fix a time for abatement (if applicable).

In the absence of an imminent danger, an inspector cannot use
Section 107 (a) orders for "control purposes." The Act and
applicable legal decisions spell out the need for an imminent
danger to justify the issuance of a Section 107 (a) order.

107 (d) and (e) Vacating Imminent Danger Orders
See Section 104 of this Manual, Vacating Citations and Orders.
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Section 108 Injunctions

108 Injunctive Actions

Under the provisions of Section 108 of the Mine Act, the
Secretary of Labor is authorized to initiate civil action (in
United Stated District Court) for relief, including permanent
and temporary injunctions, restraining orders, or any other
appropriate order, for the following violations:

1. wviolating or refusing to comply with an order or
decision issued under the Mine Act;

2. interfering with, hindering, or delaying the carrying
out of provisions of the Mine Act;

3. denying entry onto a mine property;

4. refusing permission to conduct an inspection of a
mine, or investigation of an accident or occupational
disease occurring on a mine property;

5. refusing to provide information or reports requested
in carrying out the provisions of the Mine Act; or

6. refusing to permit access to the mine property for the
purpose of copying records determined to be necessary
in carrying out the provisions of the Mine Act.

When any of these violations occur, appropriate enforcement
action as prescribed in the General Inspection Procedures
Handbook and in the Special Investigations Procedures Handbook
shall be followed to cause compliance. If compliance does not
occur after enforcement action, the district manager or their
designee will notify TCIO immediately. This notification will
contain all of the available facts pertaining to the violation.

TCIO will coordinate and facilitate as necessary the
notification of the appropriate Regional Solicitor's Office to
seek advice in proceeding with injunctive action. Each
violation will be evaluated on the sufficiency of the available
facts and the nature of the offense.
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If injunctive action is sought, instructions will be provided by
the Regional Solicitor's Office and the U.S. Attorney on
securing injunctive action. Once injunctive relief has been
granted by the Federal District Court, provisions of the court
order will be followed as stated together with instructions from
the U.S. Attorney and the Regional Solicitor.
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Section 110 Penalties

110 (c) Enforcement Problems or Hazardous Conditions
Identified During Special Investigations
The Agency's special investigations workforce consists primarily
of persons who are Authorized Representatives (AR) of the
Secretary of Labor. 1If a hazardous condition, such as an
imminent danger, 1is observed by a special investigator while on
mine property, the special investigator is to initiate
appropriate enforcement action. If the investigator is not an
AR, the supervisory special investigator and the appropriate
field office supervisor are to be contacted immediately and
informed of the condition.

Information indicating an ongoing hazardous condition or
enforcement problem may also come to light while interviewing
witnesses. In such instance, the special investigator is to
promptly notify the supervisory special investigator and the
appropriate field office supervisor. As an integral part of the
enforcement program within each district, the supervisory
special investigator is to ensure that the district manager is
promptly notified. A determination can then be made regarding
the need for further enforcement action.

Likewise, 1f a review of a special investigation case file
indicates that an ongoing enforcement problem may exist at a
mine, the supervisory special investigator is to promptly bring
the matter to the attention of the district manager.

Special investigation case files are also reviewed at head-
quarters by the Technical Compliance and Investigation Office
(TCIO). 1If an ongoing enforcement problem is identified during
the review of a case file, the matter should promptly be brought
to the attention of the Assistant Director for TCIO. The
Assistant Director will determine whether to refer the matter to
the district manager, and to the Safety Division or Health
Division, if appropriate.

In all of the above situations, required notification and

response will be documented by a memorandum to the appropriate
Agency official, with a copy to the investigation case file.
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On rare occasions, it is possible for knowledge of ongoing
hazardous conditions to be first encountered after the case is
referred to the Department of Justice U.S. Attorney's Office.

When this happens, the time, manner, and extent of disclosure
must be approved by the U.S. Attorney's Office assigned to the
case.

110 (c) and (d) Investigations of Possible Knowing/Willful
Violations
The provisions of Sections 110(c) and 110(d) of the Mine Act are
among the most stringent levels of enforcement action available
to MSHA to ensure compliance with the Mine Act and related
standards. Under these provisions, MSHA is authorized to
propose the assessment of a civil penalty against a director,
officer, or agent of a corporate operator who knowingly orders,
authorizes, or carries out a violation of a mandatory safety or
health standard, or to pursue criminal proceedings against an
operator or a corporate director, officer, or agent who
willfully violates a mandatory safety or health standard. MSHA
conducts investigations under Sections 110(c) and 110(d) to
establish the facts and circumstances surrounding certain
violations of the Mine Act or of mandatory safety or health
standards in order to determine whether the violations were
knowing or willful in nature. The investigation of a possible
Section 110 violation of the Mine Act is initiated at the
request of the District Manager, usually as a result of one of
the following circumstances:

a. a mine accident;

b. a complaint received, such as an allegation of a
possible violation of Section 110(f) (false
reporting), or 110 (h) (equipment misrepresentation);
or

C. reviewing citations/orders for possible knowing or

willful violations.

The following types of citations and orders will be reviewed for
possible further action:

a. each 104 (a) citation issued which contributed to the
issuance of a 107 (a) imminent danger order of
withdrawal;
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b. each 104 (d) citation or order which is identified as
being significant and substantial (S&S) and the
Negligence has been marked "high" or "Reckless
Disregard"; and

c. each citation issued for working in violation of an
Order of Withdrawal.

Only a violation of a mandatory health or safety standard or
order issued under the Mine Act shall be reviewed for possible
further action. This includes violations of 30 CFR, Parts 40,
47, 48, 49, 56, 57, 58, 62, 70, 71, 72, 75, 77, and 90.

The district review of a possible knowing/willful violation will
be expedited and conducted within 30 calendar days from the date
of issuance of the citation or order. The review is the
responsibility of the issuing inspector and his or her
supervisor, the assistant district manager, and the supervisory
special investigator. A determination will be made by the
district manager, with the assistance of the supervisory special
investigator, whether to initiate a special investigation or
take no further action. Documentation will be maintained to
support whatever action is taken.

Criminal investigations may also result from reports of alleged
violations of Section 110(f) (false reporting) or Section 110 (h)
(equipment misrepresentation). This would include but not be
limited to violations of 30 CFR, Parts 5 through 50.

The district manager is authorized to close Section 110 cases
where the district manager determines, based on a thorough
investigation, that a knowing or willful violation has not
occurred and there is no merit in pursuing further action. The
district manager will also be responsible for sending the
notification letter that officially closes the investigation
directly to the operator and/or contractor identifying the
citation(s) and order(s) involved, and indicate that MSHA has
decided not to pursue further action. A copy of the
notification letter shall be sent to TCIO along with a
memorandum briefly stating the reasons for the district’s
determination.
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The goal is to complete comprehensive investigations as
expeditiously as possible. It is anticipated that the majority
of investigative reports will be submitted to TCIO within 150
days from the date the subject citation or order was issued. 1In
instances where the matter under investigation was identified
without the issuance of a citation or order, i.e., falsification
of records, the 150-day timeframe for case submission shall
begin from the date that MSHA had actual notice of the subject
incident. The 150-day timeframe applies to all Section 110
investigations. TCIO will monitor all special investigation
cases to ensure compliance with the 150-day timeframe. When
circumstances prevent the completion of the investigation within
the 150-day timeframe, the maximum time for submission of the
investigative report to TCIO is 365 days from the date of
issuance of the citation or order or, if a citation is not
issued, 365 days from the date when MSHA had actual notice of
the subject incident. The 365-day timeframe allows for the
timely assessment of 110(c) civil penalties and timely referral
for criminal prosecution.

The district manager may, before submitting the investigative
report to TCIO, offer the director, officer, or agent named in
the investigative file an opportunity for a Part 100 safety and
health conference (PPM Volume III, Part 100, “100.6 Safety and
Health Conferences,” and SI Handbook Chapter 7, Section C.2.Db.).

Cases in which TCIO recommends either a civil penalty or
criminal pursuit are referred to SOL for legal review and
analysis must be done within 190 days to SOL-MSH from the date
of the underlying violation.

SOL will independently review each case submitted for legal
sufficiency and prepare a response to TCIO. This review and any
consultations, discussions, or requests for additional
information will be targeted for completion within a 30-day
timeframe from the date SOL receives the case from TCIO.

On a case-by-case basis, review by the Department of Justice
will also be sought in sensitive matters where there is
agreement not to refer a matter for possible criminal
prosecution.
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When there is agreement that a 110(c) civil penalty will be
pursued and the individual corporate agent has not yet been
offered the opportunity for a safety and health conference
pursuant to Part 100, TCIO will send a memorandum to the
appropriate district manager requesting that a conference be
offered to the named agent (PPM Volume III, Part 100, “100.6
Safety and Health Conferences” and SI Handbook Chapter 7,
Section C.2.b.). After completion of the conference, or receipt
of documentation regarding the agent's refusal or non-response
regarding same, the district manager shall send a memorandum to
TCIO outlining the conference results and recommendations.

110 (c) Referral of 110(c) Civil Penalty Cases to the Office
of Special Assessments

Investigative timeframes have been established to help ensure
the timely assessment of civil penalties against corporate
directors, officers, and agents. Normally, such assessments
will be issued within 18 months from the date of issuance of the
subject citation or order. However, if the 18 month timeframe
is exceeded, TCIO will review the case and decide whether to
refer it to the Office of Special Assessments for penalty
proposal. In such cases, the referral memorandum to the Office
of Special Assessments will be signed by the Administrator.

110 (h) Use of Non-Approved Equipment

Compliance investigations conducted by the Quality Assurance
Division on the Jabco Model JG107 Audio Alarm unit, Approval
Nos. 9B-49-0 and 9B-49-1, revealed that the 8-track tape player
approved for use in the alarm unit is being replaced by various
types and models of 12-volt direct current tape players that are
not approved for use in the formal approval. This situation is
further complicated, since the original equipment manufacturer
is no longer in business, and the 8-track tape player specified
in the formal approval is no longer available for purchase. All
JG107 Audio Alarm units equipped with a tape player other than
the 8-track tape player specified in the formal approval must be
removed from permissible service as they are no longer
permissible. Compliance investigations also revealed that Model
Jabco JG107 Audio Alarm units are in service bearing Approval
No. 9B-49-2 which has never been issued. Therefore, all units
bearing MSHA Approval No. 9B-49-2 must have the approval plates
removed and be removed from permissible service.
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To emphasize the importance of using only approved equipment in
a mine, Section 110 (h) of the Act provides penalties for the
knowing distribution, sale, delivery, or introduction of
equipment into mines that is represented as approved but is not
in approved condition. Also, in accordance with 30 CFR Parts 57
and 75, it is the responsibility of the mine operator to ensure
that the approved/certified equipment is maintained in a
permissible condition. Failure to remove altered units and
units with MSHA Approval No. 9B-49-2 from permissible service
will result in appropriate enforcement action. All Jabco Model
JG107 Audio Alarms bearing MSHA Approval Nos. 9B-49-0 and 9B-49-
1 that exist and are maintained to the formally approved design
may remain in service as permissible signaling devices.
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Section 111 Entitlement of Miners

Section 111 is the statutory remedy for compensation to miners
when a mine or mine area has been idled or closed by MSHA order.
Miners or miners' representatives having a claim under this
section of the Act must file with the Federal Mine Safety and
Health Review Commission.

Section 111 creates a statutory right protected under the
provision of section 105 (c). If a miner or representative of
the miners believes that a discriminatory act, as described in
section 105(c), has been committed by a mine operator or anyone
in authority because compensation under section 111 has been
sought, a discrimination complaint under the provisions of
section 105(c) may be filed. Such complaint will be processed
in accordance with the policies pertaining to section 105(c) and
related instructions in the Special Investigations Procedures
Handbook.
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Section 203 Medical Examinations

203 (a) Chest X-rays

Congress gave the Department of Health and Human Services (HHS)
the responsibility for setting up and carrying out the chest x-
ray program. Thus, MSHA Coal Mine Safety and Health enforcement
of Section 203 (a) of the Act and 42 CFR 37 will normally be in
response to specific requests from HHS. However, i1f an MSHA
coal inspector, during his or her normal work, concludes (after
a thorough inquiry) that there is noncompliance with Section
203 (a) or with 42 CFR 37, the inspector must issue a citation.
Citations will specify the relevant section of the Act or of 42
CFR 37.
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INTERPRETATION, APPLICATION AND GUIDELINES
ON_ENFORCEMENT OF 30 CFR

PART 5 FEES FOR TESTING, EVALUATION, AND APPROVAL
OF MINING PRODUCTS

5.30 Fee Calculation

Waiver of Application Fee for Testing, Evaluation and Approval of
Mining Products

Title 30, Code of Federal Regulations, Part 5 requires applicants
to submit an application fee for each product approval action
listed In the fee schedule which is subject to an hourly rate.
That application fee is no longer required by MSHA.

Waiver of the application fee eliminates any potential delay in
the initiation of processing approval actions. The waiver of
this application fee will not reduce the total cost to the
applicants seeking product approval. The final iInvoice issued by
MSHA will include all costs for time expended.

Fee Estimate Provisions for Approval Applications

The Approval and Certification Center offers several pre-
authorization options that an applicant may consider when
submitting applications under 30 CFR Parts 7, 15 through 29, 33,
35, and 36. Preauthorization provides a mechanism for MSHA to
begin evaluating or testing of the applicant”s product prior to
the fee estimate process. Examples of preauthorization available
to the applicant include:

1. A preauthorization notice, authorizing MSHA to expend a
stated amount of money in evaluating or testing the
applicant’s product while the MSHA fee estimate process
proceeds, is submitted with the application. This will
allow immediate evaluation work to begin if there are
no other applications awaiting initial actions.

After receipt of an application with attached pre-
authorization, the Approval and Certification Center
will provide an estimate of the total anticipated
charges and continue with processing or cancel the
action depending upon the applicant’s response to the
estimate letter. |If the applicant chooses to cancel,
fees will be charged for work performed up to the
cancellation.

2. A statement authorizing MSHA to expend the necessary
amount of money to process a specific application,
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without a stated maximum, is submitted with the
application. This statement permits work to begin
immediately on the submitted application if there are
no other applications awaiting initial action. The
company will not receive an estimate letter for their
application. At the conclusion of the investigation,
the company will receive an invoice for the processing
of the application.

3. A blanket authorization is a statement prepared by the
applicant authorizing MSHA to expend the necessary
amount of money to process all applications, without
stated maximum, and iIs submitted with the application.
This authorization permits work on all submitted
applications to begin immediately if there are no
others awaiting initial action. The company will not
receive an estimate letter for any of their
applications. At the conclusion of each investigation,
the company will receive an invoice for processing that
application.
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PART 18 ELECTRIC MOTOR-DRIVEN MINE EQUIPMENT AND
ACCESSORIES

Subpart A General Provisions

18.4 Electrical Equipment For Which Approval Will Be Issued

Interconnection of MSHA Evaluated Mine-Wide Monitoring Systems
and MSHA-Approved Equipment

Section 18.4 of 30 CFR indicates that approval will be issued
only for a complete electric machine. However, 30 CFR Section
18.20(b) indicates that all possible designs, circuits, arrange-
ments, or combinations of components cannot be foreseen and that
modifications to the requirements could be made to obtain the
same degree of protection. Mine-Wide Monitoring System circuits
connected to approved electric equipment In accordance with this
policy are intrinsically safe. Therefore, the same degree of
protection is provided for the approved machine with or without
the interface to the MSHA-evaluated Mine-Wide Monitoring System.

When an electric cable(s) from an MSHA-classified barrier in an
MSHA-Evaluated Mine-Wide Monitoring System terminates in an
explosion-proof enclosure on MSHA-approved equipment, the
following conditions shall be met:

1. The MSHA evaluation of the specified Mine-Wide
Monitoring System shall include the condition of use
that permits the system to be connected to MSHA-
certified explosion-proof enclosures.

2. The i1nterconnection of an MSHA-evaluated Mine-Wide
Monitoring System and MSHA-approved electric equipment
shall be documented on the drawings and specifications
submitted by the applicant requesting approval of the
electric equipment. When the interconnection results
in a modification of existing permissible electric
equipment and circuitry within the permissible electric
equipment, such modification shall be documented by the
operator under an acceptable Field Modification
Application or by the manufacturer under an Extension
of Approval Application or the Stamped Notification
Acceptance Program (SNAP).

3. Electric cables (data transmission lines from a blue

outstation) within MSHA-certified enclosures shall be
terminated at a classified barrier with a
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classification that matches the classified barrier at
the blue outstation. A Power Circuit (P.C.) barrier
with a voltage in the enclosure is required when power
circuits are monitored or power is obtained from within
the MSHA-Certified enclosure.

When electric cables leave an MSHA-certified enclosure and
terminate In an MSHA-classified sensor, the following conditions
shall be met:

1.
2.

Physical

The sensor shall have a classification label.

The electric cable shall be shielded and the shield
grounded at the MSHA-certified enclosure. Classified
barrier grounds shall be connected to ground within the
enclosure using no less capacity than a No. 12 AWG
copper wire.

The sensor classification shall have the same letter
classification as the classified barrier located within
the MSHA-certified enclosure and connected to each
individual sensor cable. A barrier classification
label shall be attached to the exterior of the MSHA-
certified enclosure and in close proximity to each
barrier cable entrance. The method of attaching the
label shall not impair any explosion-proof feature of
the equipment.

No connection shall be made to the data transmission
line from the blue outstation between the matching
letter-classified barriers. Also, where a P.C. barrier
IS required, connections to the classified sensor shall
only be made between the P.C. barrier and the data
transmission line letter-classified barrier at the
MSHA-certified explosion-proof enclosure.

isolation shall be provided within an MSHA-certified

enclosure by means of an insulated or metallic shield around all
barriers and associated electric cables.

Control functions of the monitoring system shall be capable of
being manually overridden at the machine.

On approval applications incorporating MSHA-evaluated Mine-Wide
Monitoring Systems, a one-line diagram shall show where the
monitoring system cable is connected to the machine. The
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documentation shall include all pertinent electric cable
information (size, type, number of conductors, electrical rating,
outside diameter). Notes indicating where the requirements above
are met shall also be included.

18.6 Applications

Cable Splicing Requirements Specified in Caution Statement
Paragraph 18.6(J) of Part 18, 30 CFR, requires an applicant
(equipment manufacturer) to submit a caution statement specifying
the conditions for maintaining permissibility of the equipment.

A sample statement is provided iIn Figure 3, Appendix Il of Part
18. Paragraph 5 of this statement entitled Cable Requirements,
includes a provision permitting no more than five temporary
splices In a portable cable.

Part 75, 30 CFR, states that only one temporary splice may be
made in any trailing cable. Such trailing cable may only be used
for the next 24-hour period. Since this requirement is different
from that referenced in the sample statement, all submitted
sample caution statements specifying details on splicing are
required to reflect this requirement, rather than the allowance
for five splices.
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Subpart B Construction and Design Requirements

18.20 Quality of Material, Workmanship, and Design
Paragraph 18.20(a) of Part 18, 30 CFR, requires equipment to be
designed to facilitate inspection and maintenance.

Paragraph 18.20(b) of 30 CFR Part 18 requires equipment to be
safe for i1ts intended use.

Acceptance of Fiber Optic Cables and Cables Smaller than #14 AWG
The Mine Safety and Health Administration Approval and
Certification Center has established a program for the evaluation
of fiber optic cables and will include electrical signaling
cables smaller than #14 AWG. This program establishes a
mechanism that manufacturers may use to obtain acceptance of the
subject cables for mine use.

The program affords MSHA an opportunity to evaluate the
application of new technology as applied to the mining industry
while providing manufacturers with a means to obtain MSHA
evaluation of these products.

A fee will be charged for the evaluation and testing of these
products as prescribed under Part 5, 30 CFR. This fee will be
determined on an hourly basis similar to the present cable
program. The major difference In the new program is that the
test procedure has been modified by eliminating the electrical
current requirements, changing the ignition time, and changing
the pass/fTail criteria.

Fiber Optic Cables Used on Approved Equipment

Fiber optic cable that does not contain current-carrying
conductors will be acceptable for use on approved equipment,
provided it:

1. iIs accepted by MSHA as flame-resistant unless totally
enclosed within an MSHA flame-resistant hose conduit or
other MSHA flame-resistant material, or is totally
contained within an explosion-proof enclosure;

2. iIs provided with strain relief where i1t enters any
explosion-proof enclosure when the fiber optic cable
extends between enclosures not on a common frame;

3. has all conductive components, such as metallic
strength members or metallic vapor barriers, grounded;
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4. has the manufacturer, type, and outside diameter
(including tolerances) for the fiber optic cable
specified on the drawings submitted for approval; and

5. is installed in a gland arrangement when existing or
entering a explosion-proof enclosure. The gland
arrangement or a similar one must have been explosion
tested i1n an MSHA test enclosure at approximately 150

psig.

Cables that contain both optical fibers and current-carrying
conductors are considered electric cables and will be required to

meet the existing requirements of 30 CFR Part 18.

Any manufacturer®s request to use a fTiber optic cable in an
application that does not specifically meet these requirements

will be evaluated on the merit of the request.

Longwall Motor and Shearer Cables

This policy addresses specific longwall cables, namely,
cables that supply power to all longwall motors, except
board the shearer, and shearer cables that supply power
longwall shearers. This policy takes iInto account that

motor
those on-
to

these

cables have characteristics of both trailing and intra-machine

cables as follows.

1. Longwall motor cables and shearer cables shall be
accepted by MSHA as flame-resistant or be totally
enclosed in MSHA accepted flame-resistant hose conduit
or other flame-resistant material, have adequate
current carrying capacity and short circuit protection
for the loads involved, have insulation compatible with
the impressed voltage, and be protected from abrasive
sharp edges. These requirements currently apply to all
cables on permissible face equipment. The application
to longwall motor cables and shearer cables i1s stated

here for clarification.

2. The 30 CFR 18, Table 9 length restrictions do

not apply

to longwall motor and shearer cables. These cables are
evaluated individually at each longwall installation to
ensure there is sufficient available fault current to

provide adequate protection for the length of
used.
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3. Longwall motor and shearer cables with nominal voltages
greater than 660 volts shall be of a shielded
construction with a grounded metallic shield around
each power conductor. Shielding in these longwall
cables provides enhanced safety to miners whose normal
work tasks place them iIn close proximity to the
energized cables. Should these cables be physically
damaged, the shielding would greatly reduce the
possibility of exposure to severe phase-to-phase faults
or any other type of electrical faults on the circuit.

4. Longwall motor and shearer cables, like trailing cables
once in service may be spliced, provided the splices
are properly constructed. Shearer cables, like
trailing cables, are constantly moving during mining
operations. This movement may bring the cable into
contact with surfaces of the mine terrain, mining
equipment, and other cables, that occasionally results
in a damaged cable that requires repair. Similarly,
motor cables, like trailing cables, can be subject to
damage requiring repair as a result of falling material
at or near the longwall installation.

5. Energized high voltage shearer cables may be held in
place (trained) provided that the miners wear properly
rated insulating gloves or use hot sticks. Use of
properly rated insulating gloves or hot sticks is
encouraged for low and medium voltage shearer cables.
However, energized motor cables shall not be handled.
The policy does not permit the handling of either
shearer or motor cables, except that shearer cables may
be trained with electrical gloves or hot sticks.

Unlike trailing cables that require extensive handling
in normal mining operations, the configuration of
longwall installations is such that there 1s no need to
handle these cables except to return the cable to the
coursing trough where the cable occasionally has a
tendency to slip out.

March 2008 (Rel ease 11-16) 8



VSHA PROGRAM POLI CY MANUAL VOLUME |

Pump Motor Cables

MSHA has determined that the length of cable between a
starter/controller of an MSHA-approved pump assembly and the pump
motor cable fits Into the same category for splicing purposes as
longwall motor and shearer cables. These pump motor cables can
vary from less than 100 feet to more than 1,000 feet and, like
trailing cables; they can be exposed to damage from contact with
surfaces of the mine terrain and mining equipment.

Disconnecting Devices Installed On-Board Mine Equipment
Disconnecting devices installed on machines submitted for
approval under 30 CFR Part 18 must meet Part 75 requirements in
order to comply with the requirements of 30 CFR 18.4 and 18.20(b)
so that the device is safe for i1ts intended use. In addition,
field modifications will be necessary iIf mine operators seek to
install such devices on equipment with approvals that do not
include these disconnecting devices.

Load Locking Valves

All hydraulic cylinders used to elevate cutting heads on conveyor
booms of loading machines and continuous miners must have
hydraulic load locking valves that meet the applicable MSHA
criteria in order to be considered as approved under 30 CFR Part
18.

Enclosures Housing Energy Storage Devices

Therefore, to preclude a potential electrical shock hazard,
energy storage devices (not including batteries) housed iIn
explosion-proof enclosures are required to be provided with a
means of being discharged before they are accessible to
maintenance personnel. The maximum discharge time for such
energy storage devices must be specified on the drawings on which
they appear. The circuit design, a bleeding resistor, or a
discharge switch are acceptable methods of satisfying this
requirement. The circuit design or bleeding resistor is the
preferred form of discharging the energy storage device.

IT discharge switches are used, a caution tag shall be on the
enclosure cover warning that the discharge switch must be
activated before the cover or cover mounting bolts are loosened.

Potential Hazard on Machines Designed with Multiple Functions
Machines that are designed to perform multiple functions from a
single drive unit, simultaneously or individually, are required
to be of a design that automatically disengages any engaging
mechanism drive when the mechanism iIs shut down.

March 2008 (Rel ease 11-16) 9



VSHA PROGRAM POLI CY MANUAL VOLUME |

Circuit Breakers Handle Position

Manufacturers of equipment iIncorporating circuit breakers are
required to provide a means that will make it easily discernible
to ascertain the "on-off" position of vertically mounted circuit
breakers. The "on-off" position shall be i1dentified both
externally, i.e., with the cover of the enclosure that houses the
breaker in place, and internally, 1.e., with the cover removed.

Flame Resistant Conveyor Belting on Equipment

The subject paragraph requires electrical equipment to be
constructed of suitable materials. Section 18.65 of Part 18, 30
CFR, specifies the test procedures and criteria for the
acceptance of conveyor belting as flame-resistant (fire-
resistant).

Therefore, conveyor belting used on equipment approved under Part
18, 30 CFR, shall be flame resistant (fire-resistant) in
accordance with Section 18.65 Part 18, 30 CFR.

Use of Metal Halide or Mercury Vapor Bulbs with Polycarbonate
Lenses

Polycarbonate has been accepted as a suitable material with
physical characteristics equivalent to 1/2-inch thick tempered
glass to be used for luminaire lenses (reference Paragraph
18.46(c) of Part 18, 30 CFR). However, the high levels of
ultraviolet radiation and heat generation produced by a metal
halide or mercury vapor bulb cause a degradation of the
polycarbonate. The change in physical characteristics results in
a weakened polycarbonate exhibiting cracking and crazing.

Therefore, the use of metal halide bulbs or mercury vapor bulbs
in explosion-proof enclosures with polycarbonate lenses is not
acceptable.

Electric Equipment Incorporating Methane Monitors
When methane monitors are incorporated iIn designs of electric
equipment, the following conditions shall be met.

1. The methane monitor power shut-off relay shall be
installed so that all electric motors (including
auxiliary fan motors), all lighting circuits, and all
electrical power takeoff receptacles (except
intrinsically safe receptacles) on the equipment are
automatically deenergized when the relay is activated.
The methane monitor may remain energized and
intrinsically safe lights may remain operational.
Operation of these lights shall not require
energization of any additional explosion-proof
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enclosures. On longwall mining systems, approved
permissible telephones may also remain energized.

2. On longwall mining systems, iIf an additional methane
monitor i1s installed on the shearer, i1t shall be
installed so that all electric motors and all
electrical power takeoff receptacles (except
intrinsically safe receptacles) on the shearer are
automatically deenergized when the relay i1s activated.
The methane monitor may remain energized.

3. The methane monitor power shut-off relay shall be
connected iInto the control circuitry so that 1t is not
possible to override the methane monitor by holding
down or blocking any reset (start) switch in the start
position.

4. The control circuitry shall be connected so that the
electric motors will not restart automatically when the
methane monitor power shut-off relay is deactivated.

Parking Brakes

Paragraph 18.20(f) of 30 CFR Part 18 requires that brakes be
provided for each wheel-mounted machine, unless design of the
driving mechanism will preclude movement of the machine when
parked. Several fatal accidents have occurred involving electric
face equipment when devices designed to trap hydraulic fluid in
wheel cylinders were used as parking brakes. This design is
deemed i1nadequate for use as a parking brake because the device
might inadvertently cause the brake to release due to a number of
factors such as fluid leakage, thermal contraction of brake
fluid, or damage to hydraulic parts or brake lines.

To correct this problem, MSHA will not approve equipment with
parking brake systems that depend upon locking a column of fluid
within the braking system to maintain contact between the
friction material and the braking surface. Pursuant to 30 CFR
18.20(b) and (f), the parking brake, when applied, shall hold the
mining equipment stationary up to i1ts maximum rated gradeability,
despite any contraction of the brake parts, exhaustion of any
nonmechanical source of energy, or leakage of any kind.

The majority of rubber-tired Part 18 equipment can comply with
the policy. Approval and Certification Center engineers can
provide technical assistance on the design of braking systems
that need to be brought into compliance.
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Red Light Reflecting Material

Paragraph 18.20(g) of 30 CFR Part 18 requires red light-
reflecting material on both the front and rear of each mobile
transportation unit that travels at a speed greater than 2.5 mph
and recommends its use on each end of other mobile machines.

Reflectors or reflecting tape iIs an acceptable means of
satisfying this requirement. However, reflecting paint Is not
acceptable to satisfy this requirement.

To be consistent with the requirements for Part 75.1719-4, 30 CFR, the
reflecting material shall have a minimum area of 10 square iInches.

Separate Terminations for Ground and Ground-Check Conductors

When a ground monitoring circuit employs a ground-check conductor to
verify the continuity of the grounding conductor to the equipment
frame(s), the ground-check and the equipment grounding conductors
shall be separately terminated to the metallic frame(s) inside the
enclosure(s) of the electrical equipment.

18.22 Boring-Type Machines Equipped for Auxiliary Face Ventilation
Paragraph 18.22 of 30 CFR Part 18 requires each boring-type
continuous-mining machine submitted for approval to be constructed
with an unobstructed continuous space(s) of not less than 200 square
inches total cross sectional area on or within the machine to which
flexible tubing may be attached to facilitate auxiliary face
ventilation.

This unobstructed continuous space(s) may consist of two or more
spaces, the combined area of which must total a minimum of 200
square inches.

18.26 Static Electricity

The subject section requires nonmetallic rotating parts, such as
belts and fans, to be provided with a means to prevent an
accumulation of static electricity.

When V-belts are used, V-belts that meet the static conducting
criteria specified in the Rubber Manufacturers Association
Bulletin No. 3, Edition 2, approved 1972, Power Transmission Belt
Technical Bulletin, satisfy this requirement. This criteria
requires a resistivity measurement of the new belt to be 6
megohms or less when measured using two 5/8" diameter flat
contacts, 8-1/2" apart on centers, moistened with water, and
pressed against the belt with a force of 12-1/2 pounds per
contact. The measurement shall be with an ohmmeter operating at
a potential of 500 volts and having a range from O to 10 megohms.
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18.30 Windows and Lenses

Paragraph 18.30(b) of 30 CFR Part 18 requires windows or lenses,
other than headlight lenses, having an exposed area greater than
8 square inches to be provided with guarding or equivalent.

The exception for headlight lenses is also applicable to lenses
of all machine lighting fixtures. Therefore, lenses having an
exposed area greater than 8 square inches on machine lighting
fixtures are not required to be provided with guarding or
equivalent to satisfy the requirements of this paragraph. When
installed on a machine, protection from damage must be provided
by guarding or location, In accordance with the requirements of
Paragraph 18.46(b) of Part 18.

18.32 Fastenings - Additional Requirements

Part 18, 30 CFR, provides construction requirements for
explosion-proof enclosures. However, the use of eye bolts in
through holes in these enclosures is not specifically addressed.

When an eye bolt is installed as a plug in a through hole iIn an
explosion-proof enclosure, it shall be secured by a continuous
gas-tight weld (all around). Eye bolts used in through holes in
conjunction with other devices where future access to the devices
iIs desired, such as core pins in motor designs, shall be secured
by spot welding, brazing, or equivalent.

18.36 Cables Between Machine Components

Clamping of Hose Conduit

Paragraph 18.36(b) of Part 18, 30 CFR, requires cables between
machine components to be protected from mechanical damage by
position, flame-resistant hose conduit, metal tubing or troughs.
To meet this requirement, when hose conduits are used, they
should be clamped to a hose tube, gland extension, or equivalent,
at both ends. Clamping the hose conduit directly to the cable is
unacceptable.

18.37 Lead Entrances

The subject section specifies requirements for properly packed
lead entrances. When the lead entrance is properly packed, a
threaded packing nut shall have a minimum of a 3-effective (full)
thread engagement with its mating part.

18.40 Cable Clamps and Grips

Section 18.40 of Part 18, 30 CFR, requires installation of
insulated clamps or cable grips to prevent strain on both ends of
each cable or cord leading from a machine to a detached or
separately-mounted component. The requirement for strain relief
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does not apply to intrinsically safe cables and cords where they
enter nonexplosion-proof components.

Cable-grip-type strain relief devices are unacceptable as strain
relief devices meeting the requirements of this section in
situations where the cable is placed intermittently in tension.
Under this condition, the strain relief device may creep along
the cable until its use no longer prevents strain on terminals of
the cable on which 1t 1s installed.

Additionally, each cable exiting a battery enclosure shall be
provided with an insulated strain clamp installed to prevent
strain on the cable connections at the battery terminals. Cable
grips anchored to the cable are unacceptable for this
application.

Where the subject strain relief device is acceptable, a section
on proper installation is required to be added to the factory
inspection form or other appropriate document. The directions
should i1ndicate that:

1. Sufficient slack in the cable shall be provided between
the machine and the strain relief device.

2. A hose clamp shall be provided on the outby end of the
strain relief device to prevent slippage along the
cable jacket.

To enable MSHA to verify compliance with the requirements of 30
CFR 18.40, all applicants for approval of a machine or system
shall fully identify on submitted documentation each cable clamp
or grip used on the machine or system.

The following information shall be provided for insulated strain
clamps on submitted or referenced drawings:

1. the flame-resistant insulation material and thickness;
2. the method of securing the clamp to the cable; and
3. the clamp dimensions with tolerances. The clamps shall

be designed such that a minimum interference of 1/8
inch or 10 percent of the nominal cable outside
diameter, whichever is smaller, is provided between the
clamp and the minimum cable outside diameter.

IT cable grips are used iIn lieu of iInsulated strain clamps, the
submitted or referenced drawings shall specify:
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1. that sufficient slack i1s provided in the cable between
the machine and the strain relief device; and

2. that an integral clamp is provided at the outby end of
the cable grip which can be tightened to secure the
grip in place after the grip is properly positioned on
the cable.

18.41 Plug and Receptacle-Type Connectors

Use of Padlocks on Battery Connectors

Paragraph 18.41(f) of Part 18, 30 CFR, allows for the use of a
padlock in lieu of an interlock on connectors used on mobile
battery-powered machines, provided the plug is held In place by a
threaded ring or equivalent mechanical fastening in addition to
the padlock.

An acceptable means for meeting this requirement i1s the use of a
device that is captive and requires a special tool to disengage
to allow separation of the connector, along with a caution tag
that the connector must not be disengaged under load.

18.45 Cable Reels

Insulation of Cable Reel and Spooling Devices

Paragraph 18.45(e) of Part 18, 30 CFR, requires cable reels and
spooling devices to be iInsulated with flame-resistant material.
To satisfy the intent of this requirement, any part of the
machine which the trailing cable normally contacts, such as the
cable reel hub and flanges, cable guide, sheaves, and bar
rollers, must be iInsulated to prevent voltage being placed on the
machine frame from spot contact with a worn or damaged trailing
cable. The insulating material shall be tested and accepted as
flame-resistant by the A&CC.

Isolated components, insulated from the machine frame, are
acceptable if they are inaccessible to personnel during normal
operation of the machine. These components do not need to be
insulated from the cable.

18.47 Voltage Limitation

The voltage of alternating-current control circuits shall not
exceed nominal 120 volts line-to-line. This requirement will
allow any appropriate control circuit wiring configuration,
including those that allow or cause 120 volt line-to-ground
control voltage levels to exist.

18.48 Circuit-Interrupting Devices

Clarification of Terms Used in 30 CFR 18.48

The following terms have been more specifically defined in order
to clarify 30 CFR 18.48.
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1. Circuit-interrupting device. A circuit-interrupting
device i1s considered to be a single device designed and
installed to disconnect all power conductors on a
machine from the trailing cable. The device shall
simultaneously open all phase conductors on an
alternating-current or direct-current machine. The
contacts of the device shall be either spring loaded
and latched closed or held closed by a magnetic field.

The device shall be:

a. Installed so that 1t can be operated (opened and
closed) and reset without opening the enclosure in
which it 1Is mounted.

b. Designed so that the interruption of all power
conductors occurs in a single enclosure.

C. Mounted In a manner so as to preclude the
possibility of its closing by gravity.

d. Capable of carrying and interrupting the full-load
current of the machine.

In addition, if the device is intended to break short-
circuit current, it shall have an interrupting capacity
sufficient for the maximum short-circuit current
available at the line-side terminals.

2. Power Conductor/Control Conductor. A power conductor
IS considered to be a conductor that supplies electric
power to an electric component or device on a machine
or to a related detached component of a machine. This
definition includes conductors supplying electric power
to motors, motor controllers, power resistors, power
take-off receptacles, power transformers and lighting
components (e.g., transformers, resistors, ballasts and
fixtures).

Conductors not covered by this definition include:

a. The trailing cable conductors.

b. The conductors that supply electric power to
control transformers provided that the control

transformers are located in the same enclosure as
the main circuit-interrupting device.
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C. Control circuit conductors.

d. Conductors that supply electric power to a machine
mounted methane monitoring system(s).

A control circuit is considered to be the circuit that
carries the electric signals directing the function of
the controller but does not carry the main power.

Note: The voltage of alternating-current control
circuits shall not exceed 60 volt to ground.

Control circuit conductors are considered to be
conductors used for control circuits and for
connections between iInstrument transformer secondaries,
instruments, meters, relays, or other similar
equipment.

A motor controller is considered to be a device or
group of devices that serves to govern, iIn some
predetermined manner, the electric power delivered to
the motor or group of motors of which it Is connected.

3. Trailing Cable Termination. The trailing cable is
considered to extend from the last short-circuit
protective device which meets the requirements of 30
CFR 75.601 through 30 CFR 75.601-3 to the line side of
the circuit interrupting device required by 30 CFR
18.48(a)- When a connector or connection box is used
to sectionalize the trailing cable on the machine, the
portion of cable between the connector and/or
connection box and the line side of the circuit
interrupting device required by 30 CFR 18.48(a) will be
considered to be part of the trailing cable provided
the conductors in the on board portion of the trailing
cable are not smaller than the minimum acceptable size
of the conductors in the off board portion of the
trailing cable. In addition, the on board portion of
the trailing cable shall be protected in accordance
with the requirements of 30 CFR 18.36(b). The on board
portion of the trailing cable will not be required to
be flame resistant if the cable is installed in flame
resistant hose conduit.

When 1t i1s impracticable to mount the circuit
interrupting device on board the machine as provided in
30 CFR 18.48(b), the trailing cable is considered to
extend from the last short-circuit protective device
which meets the requirements of 30 CFR 75.601 through
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75.601-3 to i1ts first point of connection on the
machine.

4. Manual ly-Operated Controller. A "manually operated
controller™ as referenced 1n 30 CFR 18.48(a) is a
rotary drum controller such as was used to control the
traction motors of mining machine trucks, loaders and
continuous mining machines.

These interpretations are based on current regulations
and existing technology. It is recognized that these
interpretations of 30 CFR, Part 18, could potentially
have a significant impact on the design of mining
machinery.

Deenergization of Lighting Conductors by Main Circuit-
Interrupting Device

Paragraph 18.48(a) of Part 18, 30 CFR, requires that each machine
be equipped with a circuit-interrupting device by means of which
all power conductors can be deenergized at the machine.

Conductors to lighting components are considered power conductors
and shall be deenergized by the main circuit-interrupting device.

Two-Pole Switches Required for Lighting Circuits

Paragraph 18.48(c) of Part 18, 30 CFR, requires that ''separate
two-pole switches shall be provided to deenergize power
conductors for headlights or floodlights.” These switches must
be separate physical devices by which all power conductors for
machine lights, headlights, or floodlights can be deenergized;
i.e., a switch(s) which controls only the lighting circuit.

Relay actuated contactors are not acceptable as the sole means of
providing this function.

More than one separate two-pole switch may be used to satisfy
this requirement. However, each switch must control only a
lighting circuit. All other circuits must be controlled by a
different switch(s). Three-phase lighting systems must have a
separate three-pole switch to satisfy this requirement. A
circuit breaker may be used as the required switch for the
lighting circult.

18.50 Protection Against External Arcs and Sparks

Power Take Off Receptacles

Section 18.50 of Part 18, 30 CFR, requires the frames of
components not on a common chassis to be maintained at safe
voltages by means of diode grounding, actuation of a circuit
interrupting device, or a separate grounding conductor within the
input power cable. In order to ensure that the PTO adequately
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provides means of fulfilling these requirements for any type of
auxiliary mining equipment which it may power, each PTO
receptacle is required to have an electrode which Is separate
from those used for power, connected to frame ground.

Grounding of Machine Components

The subject section requires that provisions shall be made for
maintaining the frames of all off-track machines and enclosures
of related detached components at safe voltages.

All metallic enclosures used on an electrical machine are
required to have a common electrical ground with the frame of the
machine by either the method of attachment or by use of a
separate grounding conductor.

Grounding Conductors

To improve the safety afforded by permissible products, effective
May 1, 1980, the Approval and Certification Center in applying
Part 18 requires:

1. The cross-sectional area of the grounding conductor
shall be at least 50 percent of one of the power
conductors on No. 6 (AWG) or larger cables, and cables
smaller than No. 6 (AWG) shall be required to have a
grounding conductor at least the same size as one power
conductor. This requirement eliminates the exception
previously permitted concerning the use of a ground
fault tripping relay.

2. In addition, all machine-mounted lighting fixtures
shall be electrically grounded to the machine by a
separate grounding conductor.

Grounding Through Cable Reels

Paragraph 18.50(a) of Part 18, 30 CFR, provides for maintaining
the frames of off-track machines and the enclosures of related
detached components at safe voltages by use of a separate
conductor(s) by which the frame or enclosure can be connected to
an acceptable grounding medium.

In order to satisfy the requirements of this paragraph,
alternating current cable reels shall have at least one slip ring
that will be used solely for the grounding circuit.

Acceptance of Silicon Diodes for Grounding

Paragraph 18.50(c) of Part 18, 30 CFR, contains provisions for
acceptance of silicon diodes for maintaining the frames of off-
track machines and the enclosures of related detached components
at safe voltages.
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The requirements contained in this paragraph are consistent with,
but not as explicit as, the requirements of Paragraphs 75.703-
3(d)(1) through 75.703-3(d)(10) of Part 75, 30 CFR. Therefore,
the installation and rating of silicon diodes shall be consistent
with the requirements for Part 75, 30 CFR, to satisfy the
provisions of Paragraph 18.50(c) of Part 18, 30 CFR. The
installation of silicon diodes shall meet the following minimum
requirements:

1.

8.

Installation of silicon diodes shall be restricted to
electric equipment receiving power from a direct-
current system with one polarity grounded;

Where such diodes are used on circuits having a nominal
voltage rating of 250, they must have a forward current
rating of 400 amperes or more, and have a peak Inverse

voltage rating of 400 or more;

Where such diodes are used on circuits having a nominal
voltage rating of 550, they must have a forward current
rating of 250 amperes or more, and have a peak inverse

voltage rating of 800 or more;

Where fuses approved by the Secretary are used at the
outby end of a trailing cable connected to electrical
equipment employing silicon diodes, the rating of such
fuses must not exceed 150 percent of the nominal
current rating of the grounding diodes;

Where circuit breakers are used at the outby end of a
trailing cable connected to electrical equipment
employing silicon diodes, the iInstantaneous trip
setting shall not exceed 300 percent of the nominal
current rating of the grounding diode;

Overcurrent devices must be used and installed i1n such
a manner that the operating coil circuit of the main
contactor will open when a fault current with a value
of 25 percent or less of the diode rating flows through
the diode;

The silicon diode installed must be suitable to the
grounded polarity of the power system in which it is
used and its threaded base must be solidly connected to
the machine frame on which it is installed;

In addition to the grounding diode, a polarizing diode
must be installed in the machine control circuit to
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prevent operation of the machine when the polarity of a
trailing cable iIs reversed;

9. When installed on permissible equipment, all grounding
diodes, overcurrent devices, and polarizing diodes must
be placed in explosion-proof compartments;

10. When grounding diodes are installed on a continuous
miner, their nominal diode current rating must be at
least 750 amperes or more.

Additionally, assemblies of multiple diodes combined to provide
the required voltage and current ratings are acceptable In lieu
of a single diode having the required ratings.

18.51 Electrical Protection of Circuits and Equipment
Circuit-Interrupting Device; External Operation Requirement

A circulit-interrupting device may be accepted without a method
for external operation if the following criteria are met:

1. the circuit-interrupting device i1s not required by
30 CFR 18.51(a);

2. the circuit-interrupting device protects only control
circuit wire(s) or device(s);

3. the circuit-interrupting device provides protection only
for cables or components internal to the explosion-
proof enclosure; and

4. the circuit-interrupting device can be reclosed
without exposing personnel to any energized power
circuit.

18.52 Renewal of Fuses
Criteria for Suitable Interlock Systems
The following criteria shall be applied to determine a suitable
interlock system as required by 30 CFR, Part 18, Section 18.52:
1. The iInterruption of the electrical circuit must be
accomplished in an explosion proof enclosure.

2. The electrical circuit will not automatically
reenergize when the explosion proof integrity 1is
reestablished.
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Silicon Controlled Rectifier (SCR) Fuses
When Silicon Controlled Rectifier fuses are used, the following
interpretation applies:

1. Fuses used to protect SCR"s are power fuses and
therefore, the enclosure housing them shall meet
30 CFR Section 18.52 interlock requirements.

2. A microswitch circuit may be used to satisfy the
interlock requirements of Section 18.52 provided
that the electrical circuit will not automatically
reenergize when the explosion proof integrity of the
enclosure is reestablished.
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Subpart C Inspections and Tests

18.61 Final Inspection of Complete Machine

Inspection of Longwall Lighting Systems

Longwall lighting systems shall be completely installed at the
time the Approval and Certification Center conducts an inspection
of a longwall mining system to be used in underground coal mines.

18.68 Tests for Intrinsic Safety

Requirements When Using Permissible Page Phones as a Longwall
Pre-Start Alarm

The face communication system typically used on longwalls is a
page phone system that is electrically segregated from the
longwall and any other phone system and consists of telephones
previously approved as permissible under 30 CFR Part 23. When
permissible page phones are used as the audio transducers of a
pre-start alarm system, additional requirements must be met.

A pre-start alarm system may be accepted by the Approval and
Certification Center as intrinsically safe 1f, In addition to the
applicable requirements of 30 CFR Part 18, the following
conditions are met:

1. the speciftied longwall face telephone system is electri-
cally segregated from all other mine telephone systems;

2. the longwall face telephone system is a 12 volt D.C.
system;

3. the longwall face telephone system is comprised of
telephones approved under 30 CFR Part 23;

4. the approval numbers, with the extension levels of the
telephones comprising the system are specified;

5. the output energy of the pre-start alarm signaling unit is
not greater than the highest output energy of any tele-
phone specified as part of the face telephone system; and

6. labels or plates are provided in accordance with one of
the following options:

a. a label/plate shall be attached to the exterior of

the MSHA-certified, explosion-proof enclosure at the
pre-start alarm system cable exit that:
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identifies the intrinsic safety evaluation
number granted under Part 18;
identified the holder of the evaluation;
identifies the system model or type number;
identifies the telephones that may be a
part of the system by approval number and
extension level granted under Part 23;

warns that the system must not be connected
to any other mine telephone system; and

iIs substantial and permanent In nature.

- OR -

b. a label/plate shall be attached to the exterior of
the MSHA-certified, explosion-proof enclosure at
the pre-start alarm system cable exit and to each
telephone on the system that:

€y

)
3
€Y

)

identifies the intrinsic safety evaluation
number granted under Part 18;

identifies the holder of the evaluation;
identifies the system model or type number;

warns that the system must not be connected
to any other mine telephone system; and

is substantial and permanent In nature.

Separation of Intrinsically Safe and Nonintrinsically Safe

Conductors

Paragraph 18.68(c)(3) of 30 CFR Part 18 requires that cables
and wires carrying intrinsically safe currents shall not be
intermingled with nonintrinsically safe cables and wires. The
following shall be regarded as intermingling:

1. Intrinsically safe wires included within the same cable
or bundle with nonintrinsically safe wires.
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2. Intrinsically safe wires included within the same
conduit with nonintrinsically safe wires.

3. Intrinsically safe wires included within the same
wiring tray with nonintrinsically safe wires unless
separated by a solid noncombustible, physical barrier.

4. Any wires with excessive slack that may permit
intrinsically safe wires and nonintrinsically safe
wires to contact each other.

When intrinsically safe wires and nonintrinsically safe wires are
housed within the same enclosure, separate terminal strips shall
be used for the intrinsically safe circuit and nonintrinsically
safe circuit conductors. |In addition, terminals, terminal boxes,
and plugs and receptacles of intrinsically safe circuits within
these enclosures shall be clearly marked, such as with a label
"Intrinsically Safe" and shall be clearly distinguishable.

To ensure compliance with this requirement, a note stating that
"wiring for nonintrinsically safe circuits shall not be
intermingled with wiring for intrinsically safe circuits” shall
be required on all wiring and schematic diagrams depicting both
intrinsically safe and nonintrinsically safe circuits.

Clarification of 30 CFR Section 18.68 and 30 CFR Section 18.41
Recent evaluations of intrinsically safe circuits using metallic
conductors contained in the same cable with conductors on non-
intrinsically safe circuits have determined that the specified
intrinsically safe circuits cannot be considered by 30 CFR
Section 18.68 to be intrinsically safe in this application.
Therefore, the approval documentation should not identify these
circuits as iIntrinsically safe. If the 1.S. evaluation
investigation is specified, a note must be included stating:

In this application the circuit iIs not
accepted as being intrinsically safe.

This implies, with reference to paragraph 18.41(a)(2)(ii), that
inline non-explosion proof connectors which are dependent on an
ISC pilot interlock circuit for permissibility will no longer be
accepted. Box mounted non-explosion proof connectors may depend
on an ISC pilot interlock circuit for permissibility if the
interlock consists of only a short jumper wire between two pins
of the plug which mates with the box mounted connector.
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Control Circuit Wiring on Permissible Equipment
The Mine Safety and Health Administration (MSHA) has identified a
potential hazard associated with start and stop switches and
control circuit wiring on some permissible electric equipment.
The problem involves sticking start switches on permissible
machines that have start switches connected in parallel with stop
switches.

When a stop switch operating shaft binds and holds 1n a stop
switch, the function controlled by the switch cannot be performed
and the problem is easily detectable and repairable. However,
when a start switch operating shaft binds and holds in a start
switch, the function controlled by the switch can usually be
performed and the problem may not be easily detectable. When
this condition occurs on a machine where start and stop switches
are connected in parallel, one or more stop switches become
ineffective. As a result, the machine could be operated with one
or more stop switches incapable of performing the functions for
which they were intended without the machine operator being fully
aware of the problem. This condition would present a serious
hazard 1t the switch that became ineffective was an emergency
stop switch, panic bar switch, or any other stop switch that must
perform properly in an emergency situation.

MSHA recommends that no start switch be connected i1n parallel
with any stop switch. While most mining equipment control
circuits are designed according to this recommendation, there are
types of equipment that are designed so that a binding start
switch will make one or more stop switches ineffective. These
types of equipment are usually multiple operating station
machines, such as roof bolting machines, which have start and
stop functions at various positions around the machine.

At this time, MSHA does not propose to require immediate
modification of this wiring as a condition of approval or to
require immediate rewiring of equipment in the field. However,
MSHA recommends that equipment manufacturers take appropriate
action to ensure that the control circuits on newly manufactured
machines are wired so that no stop switch can become ineffective
1T any start switch becomes stuck in the "on" position. To
expedite the processing of wiring modifications to control
circuits on previously approved equipment relating to this
recommendation, MSHA will permit the original equipment
manufacturer to document the modified circuit in place of the
existing circuit via the Stamped Notification Acceptance Program
(SNAP) administered by the Approval and Certification Center.
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MSHA also recommends that operators take appropriate action to
ensure that the control circuits on machines in the field are
wired so that no stop switch can become ineffective if any start
switch becomes stuck in the "on' position. Operators who seek to
modify affected equipment in the field should contact the
equipment manufacturer for assistance. Operators® field
modification requests covering these changes will be processed by
MSHA District Offices and the Approval and Certification Center
on a priority basis. Pending any modification of affected
machines, coal mine operators should check the machines, as part
of the weekly examinations required by 30 CFR 75.512, to ensure
that start switches are not binding and sticking in the "on"
position. In addition, if a machine operator detects a binding
start or stop switch, the condition should be reported
immediately so it can be corrected by cleaning and lubricating
the operating shaft or other appropriate means.

18.69 Adequacy Tests

Sintered Metallic Friction Materials Used for Brakes on
Permissible Equipment

The Mine Safety and Health Administration (MSHA) has identified a
potential hazard associated with the use of sintered metallic
friction materials as brake linings on permissible electric
equipment. The problem i1s during normal braking, considerable
amounts of hot, glowing particles may be thrown from the friction
material/brake disc mating surfaces into the surrounding mine
environment. Friction materials of this type have been used on
both the service and emergency brakes, as new and replacement
linings. No sintered metallic friction materials are permitted
for such use, unless they are housed in explosion-proof
enclosures or other enclosures that prohibit the outside
atmosphere from entering the enclosure.
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PART 28 FUSES FOR USE WITH DIRECT CURRENT IN PROVIDING
SHORT-CIRCUIT PROTECTION FOR TRAILING CABLES IN
COAL MINES

Subpart E Construction, Performance, and Testing

Requirements

28.40 Construction and Performance Requirements

The Approval and Certification Center has provided clarification of
the phrases: (1) "initial current interruption,”™ (2) "evidence of
restriking,” and (3) "superficial damage,”™ as stated in Paragraphs
28.40(e) and (). In an effort to eliminate confusion and ensure
uniform interpretation the following definitions are provided for
your information:

1. Initial Current Interruption (Paragraph 28.40(e))
The phrase "initial current interruption' shall be
defined as the point at which the current reaches zero
value for the first time during a fuse test.

2. Evidence of Restrike (Paragraph 28.40(e))
The test voltage shall be applied across the fuse,
uninterrupted, for 30 seconds after completion of the
circuit interruption. The test voltage and current
shall be monitored continuously using an oscillographic
recorder with a total deflection of no less than 1 inch
for each signal.

3. Superficial Damage (Paragraph 28.40(f))
The tested fuse would be considered to be damaged iIn
excess of superficial if:

a. The tested fuse has one or more openings greater
than 1/16 inch in any direction, in any metal part
of the fuse.

b. The tested fuse has one or more openings greater

than 1/8 inch in any direction, In any nonmetal
part of the fuse.

Acceptable performance is indicated i1f during that time interval
there i1s no oscillographic and visual evidence of a tendency to
restrike (excessive smoking, excessive venting of gasses, etc.).
Any such evidence would constitute failure. |If there is oscillo-
graphic evidence of any restriking during the first 30 second time
interval, the test voltage must continue to be applied, without
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interruption, for a second 30 second time interval during which no
restriking (as indicated on an oscillograph) must be in evidence.
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PART 36 APPROVAL REQUIREMENTS FOR PERMISSIBLE MOBILE

DIESEL-POWERED TRANSPORTATION EQUIPMENT

Neutral Start Methods on MSHA Approved Equipment

Equipment submitted for approval under Part 36 must be equipped
with a neutral start method that ensures that the engine cranking
torque will not be transmitted through the powertrain and cause
machine movement.
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PART 75 MANDATORY SAFETY STANDARDS - UNDERGROUND COAL
MINES
75.1719 I1lumination

Use of Alternate Lights on Statement for Test and Evaluation
(STE) Application

This policy establishes requirements for the evaluation of
alternate lighting fixtures specified iIn STE applications whose
requirements are i1dentified In Federal Register Volume 41, No.
64, Thursday, April 1, 1976, page 14108.

Photometric data is not required to be submitted with an STE
application for a lighting system using alternate lighting
fixtures that have been found to have similar photometric
patterns. On the following page is a list of headlights and
machine lights that are considered photometrically inter-
changeable. The headlight fixtures use 50 watt, 12 volt, type
MR-16 (EXN) and the machine lights use 100 watt, 120 volt, type
A-19 incandescent bulbs.

Presently, only certain pairs of lights have been evaluated and
found to have similar photometric patterns. Because of this
similarity, the Approval and Certification Center will accept
both fixtures to be listed on an STE application, while requiring
actual photometric data on only one lighting system. The other
lighting fixture of the pari may be listed as an alternate on the
machine layout drawing. This policy does not limit the number of
lighting fixture alternates that may be specified in an STE
application. However, 1If the alternate fixture is not part of a
pair, the actual photometric data is required for each system.

This policy does not authorize interchanging the lights on
machines indiscriminately. When the STE contains a set of lights
that are alternate to each other, they may be interchanged on the
machine to which the STE applies. No further paperwork or
evaluation is then necessary.

IT the STE for the machine lists only one of the lights of the
pair, the appropriate field modification must be submitted to
document the permissibility of the light. No photometric data is
required.
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HEADLIGHTS
(with bulb type 50 watt, 12 volt,
MR-16 (EXN) clear, incandescent)

MANUFACTURER MODEL # CERTIFICATION # XP
Mining Controls 30,000 3493-0
Huntington Brass 1,200 3579-0
Koehler Mfg. Co. 2,200 3470-0
Joy Mfg. Co. 571390-1312 3581-0
Ocenco, Inc. HE 50 3221-0,-1,-2
Central States Ind. Cl 50 3612-0

MACHINE LIGHTS
(with bulb type 100 watt, 120 volt,
type A-19, inside frosted, incandescent)

MANUFACTURER MODEL # CERTIFICATION # XP
Ocenco, Inc. AR 100 3190-0
Central States Ind. Cl 100 3609-0
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INTERPRETATION, APPLICATION, AND GUIDELINES
ON ENFORCEMENT OF 30 CFR.

PART 41 NOTIFICATION OF LEGAL IDENTITY

IT1T1.41-1 Assignment of Independent Contractor and
Mine Identification Numbers

These are general guidelines for the assignment of new
identification numbers and will apply to the majority of
operations. Individual circumstances may arise where district
personnel will have to decide on a case-by-case basis whether
operations are related or independent for the purpose of
assigning identification numbers.

When assigning a new mine identification number, a check should
be made to ensure that the number is being assigned to a new
mine and not an existing mine that has only undergone a change
of ownership, name, or status.

Preparation or milling plants that receive material from only
one underground or surface mine, and are located on the same
property as that mine, shall share the mine's identification
number and shall not be assigned a separate number. Preparation
or milling plants that share mine property with a surface or
underground mine, but process material from other mines, are to
be given separate identification numbers. Preparation or
milling plants that are not located on the same property as a
surface or underground mine are considered to be centrally
located facilities and are to have separate identification
numbers.

FEach underground mine and each surface mine shall have separate
identification numbers. However, a new mine identification
number must not be assigned to a mine going from surface to
underground mining, or vice versa.

For independent contractors: The last paragraph of Section 45.3
of this volume stipulates that "Each independent contractor who
has an identification number uses it on all job sites." This
means that each independent contractor is assigned only one
identification number to be used on any and all job sites.

I1T.41-2 Portable Operations

When a mine operator has a portable plant which operates in
several different locations, the mine identification number is
to be assigned to the plant only and not to the pit. Mine
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operators will need to submit only one legal identification form
for each portable plant. Quarterly employment information will
be reported on one Form 7000-2, regardless of the number of pits
the plant may operate during the quarter. For administrative
purposes, the portable plant will be given one permanent mine
name (for example, ABC Plant #1) even though it might be
operating in different locations during the course of the year.
The operator will use the home office address on the legal
identification form. This will be the address for all MSHA-
related correspondence.

Consistent with other surface mining entities, the portable
plant will receive inspections in accordance with the statutory
schedule. Such inspections are expected to occur at locations
where the portable plant is functioning.

Metal and nonmetal operators of portable plants should be
reminded that 30 CFR 56.1000 requires notification to MSHA when
a move is made from one pit to another. Since a number of the
portable plants may move from the jurisdiction of one MSHA field
office, subdistrict or district to another, it is important that
MSHA personnel keep the receiving office advised of the location
of the plant.
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PART 42 NATIONAL MINE HEALTH AND SAFETY ACADEMY

42.10 Tuition Fees

The Academy will charge tuition fees to all persons attending
Academy courses except employees of Federal, State, or local
governments and persons attending the Academy under a program
supported through an MSHA state grant.

42.50 Charges for Room and Board

The Academy will charge room and board to all persons staying at
the Academy except MSHA personnel, other personnel performing a
direct service for MSHA, and persons attending the Academy under
a program supported through an MSHA state grant.

Fees may be waived for government and other organizations with
direct involvement in mine health and safety. MSHA will waive
tuition fees and room and board charges for up to 10 days per
calendar year for mine rescue team members participating in team
training activities at the Academy. The waiver is available
only for team training activities. Waivers are not available
for events such as local contests or rule interpretation
meetings attended by mine rescue teams. Requests for waiver of
fees and/or room and board charges must be made in advance and
in writing.

Requests for group waivers will be approved by the Director of
Educational Policy and Development and should be addressed to:

Director of Educational Policy and Development
Mine Safety and Health Administration

1100 Wilson Boulevard

Arlington, VA 22209-3939

Requests for individual waivers will be approved by the
Superintendent of the Academy and should be addressed to:

Superintendent

National Mine Health and Safety Academy
1301 Airport Road

Beaver, WV 25813-9426

Persons staying at the Academy may have their spouses and
immediate family as guests providing all appropriate fees are
paid upon arrival. All guests are expected to obey Federal and
Academy rules concerning use of Federal facilities and safety
and health precautions. Children 12 years and under must be
accompanied by an adult at all times. Advance reservations are
required. MSHA’s need for dormitory rooms will always take
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precedence over guest occupancy even when advance reservations
have been made. However, the Academy will strive to provide
prior notice of a room shortage and assist, if feasible, in
making alternate arrangements.

The fee schedule for lodging is recalculated each year and is
based on MSHA’s actual costs for housekeeping, maid services,
laundry, security, recreation, utilities, maintenance,
registration, and direct staff support. The current fee
schedule may be obtained by calling (304) 256-3280.

Charges for guest accommodations will be determined based on the
following:

Guests of MSHA Temporary Residents

When the temporary resident’s room is paid by the Agency,
adult guests and children over 12 will be charged the
difference between the single and double rate. Children 12
and under stay at no cost.

Guests of Non-MSHA Temporary Residents

Temporary residents will be charged the double room rate
when they share the room with an adult guest or child over
12 years. Children 12 years and under stay at no cost.
All students wishing to reserve a separate dormitory room
for a guest at the Academy must prepay the charge for the
guest’s first night.

The deposit for the first night will be retained if the guest
does not arrive. If the Academy is notified in time for the
room to be filled, the deposit will not be retained. The deposit
will be returned in full if due to an Agency exigency, MSHA
cancels the program or class.

Educational Policy and Development (EPD) gives first priority
for use of all facilities at the Academy to mission-related,
MSHA sponsored activities. The Academy will continue to permit
other organizations who meet Agency guidelines to use the
Academy meeting and residence facilities during times not
reserved by priority clients. Every effort will be made to
accommodate all parties. However, i1f an MSHA organization
notifies the Academy of its desire to use meeting and residence
facilities more than 60 days in advance, and that request
conflicts with an existing non-MSHA sponsored group's
reservation, EPD will require non-MSHA

parties to relinquish meeting and residence space sufficient to
accommodate MSHA's needs. When this occurs, outside
accommodations will not be paid for by EPD.
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In addition, the Academy will set aside a limited number of
dormitory rooms on a continuous basis for exclusive use of MSHA
personnel who are attending emergency meetings, or who are
traveling to the Academy on other types of official business.

If the number of rooms available is insufficient, MSHA personnel
will be required to find outside accommodations. Outside
accommodations will not be paid for by EPD. Unless otherwise

notified, meeting facilities will remain available at the
Academy.
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PART 43 PROCEDURES FOR PROCESSING HAZARDOUS CONDITIONS
COMPLAINTS
IIT.43-1 Processing Hazardous Conditions Complaints

Section 103 (g) (1) of the Mine Act stipulates procedures and
requirements for a representative of the miners, or a miner, to
request an immediate inspection of a mine if there are
reasonable grounds to believe that a violation of a mandatory
standard or an imminent danger exists in the mine. Under
Section 103 (g) (1), the notice must be in writing, signed by the
representative of miners, or a miner, and a copy must be given
to the operator by MSHA in a manner that withholds the identity
of the person giving, or involved in, the notice. MSHA
instructions and regulations, under 30 CFR Part 43, exist for
responding to such notices received under Section 103(g) (1), or
by code-a-phone messages. These instructions and regulations
also address MSHA response to a notice of alleged violation or
imminent danger given under Section 103 (g) (2). These requests
or notices have normally been investigated and handled in an
expeditious manner.

A different situation exists when an inspector receives
information about violations or hazards in a mine, and the
information is given in an informal manner that does not meet
the requirements of Sections 103(g) (1) or 103(g) (2) in that the
notice is not in writing. In these situations, the inspector
receiving the information must evaluate and determine a course
of action, which in some cases may result in an immediate
inspection, but in other cases may not.

Inspectors should be willing to listen to all interested parties
alleging violations, imminent dangers or hazards. Otherwise,
the trust and cooperation that are the foundation of an
effective safety effort will not be maintained. Depending upon
the circumstances, the inspector may make an immediate
inspection, or may incorporate the area or practices into his or
her inspection schedule for attention at a later date.

Likewise, the inspector may determine that the area in question
has been inspected since the alleged occurrence and,
consequently, the situation does not warrant further
investigation. Any subsequent action by an inspector on
information received outside the context of Section 103 (qg)
should not be considered a 103 (g) inspection; therefore, the
procedures of Part 43 would not apply.
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Information received about violations or hazardous conditions
should be brought to the attention of the mine operator without
disclosing the identity of the person(s) providing the
information.

Furthermore, any written notification of an alleged violation or
of an imminent danger received from a miner at a mine shall
receive the same consideration and attention as that of a
notification received from a representative of miners.

If a 103(g) complaint is received, and if it is determined that
a special inspection is not warranted, a written notice of such
determination shall be issued as soon as possible to the
representative of the miner(s) or to the complainant.

If a special inspection is conducted, the MSHA inspector will
notify the operator of the complaint pursuant to 30 CFR 43.4(c),
but the inspector must not divulge to the operator the name of
the complainant or the names of any individuals referred to in
the complaint.

If the inspector finds that the alleged violation or danger
exists, he or she shall issue the proper citation(s) or

order (s). However, if, before leaving the mine, the inspector
finds that no violation(s) or imminent danger connected with the
complaint exists, he/she shall verbally convey this finding both
to appropriate company and union officials. 1In addition, upon
completion of a 103(g) (1) inspection in which a negative finding
of violation is made, the inspector shall provide written
notification of that fact to the operator and to the
representative of miners or to the miner, before the inspector
leaves the mine property. This notification will be written in
longhand on the appropriate MSHA form. Any violation observed
that does not specifically relate to the complaint shall be so
identified in the investigation report.

Where the representative of miners or the miner invokes the
procedures in Part 43, but disagrees with the inspector's
conclusion(s), including, for example, the inspector's failure
to issue an "unwarrantable" citation or order, the review
procedures in Section 43.7 may be utilized.
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43.7 Informal Review

Where a written complaint under Section 103(g) of the Act has
been submitted to MSHA, and the authorized representative
refuses to issue a citation with respect to the alleged
violation or imminent danger, the representative of miners or
the miner may obtain review of the refusal in accordance with
the procedures outlined in 30 CFR Section 43.7(b).

This informal review procedure also applies to complaints by
representatives of miners or miners for failure on the part of
the authorized representative to issue a 104 (d) "unwarrantable"
citation or order, even though a 104 (a) citation or order was
issued.

After receipt of the written request for review, the district
manager will follow the procedures in 30 CFR 43.7(c) and (d).
The district manager's determination in the matter shall be
final.
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PART 45 INDEPENDENT CONTRACTORS
ITIT.45-1 General Enforcement Policy for Independent
Contractors

MSHA's policy is to issue citations and, where appropriate,
orders to independent contractors for violations of applicable
provisions of the Act, standards or regulations. This policy is
based on the Mine Act's definition of an "operator," which
includes "independent contractors performing services or
construction" at mines.

MSHA's enforcement policy regarding independent contractors does
not change production-operators' basic compliance
responsibilities. Production-operators are subject to all
provisions of the Act, and to all standards and regulations
applicable to their mining operations. This overall compliance
responsibility includes assuring compliance by independent
contractors with the Act and with applicable standards and
regulations. As a result, both independent contractors and
production-operators are responsible for compliance with all
applicable provisions of the Act, standards and regulations.

This "overlapping" compliance responsibility means that there
may be circumstances in which it is appropriate to issue
citations or orders to both the independent contractor and to
the production-operator for a violation. Enforcement action
against a production-operator for a violation(s) involving an
independent contractor is normally appropriate in any of the
following situations: (1) when the production-operator has
contributed by either an act or by an omission to the occurrence
of a violation in the course of an independent contractor's
work; (2) when the production-operator has contributed by either
an act or omission to the continued existence of a violation
committed by an independent contractor; (3) when the production-
operator's miners are exposed to the hazard; or (4) when the
production-operator has control over the condition that needs
abatement. In addition, the production-operator may be required
to assure continued compliance with standards and regulations
applicable to an independent contractor at the mine.

Inspectors should cite independent contractors for violations
committed by the contractor or by its employees. Whether
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particular provisions apply to independent contractors or to the
work they are performing will be apparent in most instances.
However, some provisions of the Act, standards or regulations
may not be directly applicable to independent contractors or
their work; or independent contractor compliance with certain
standards or regulations may duplicate the production-operator's
compliance efforts. As questions regarding such matters arise,
the inspector's supervisor shall contact the district manager,
who shall consult with the Administrator's Office.

The following guidelines cover the responsibility of independent
contractors for compliance with 30 CFR Parts 41, 48 and 50.

1. Filing of Legal Identity Reports Under 30 CFR Part 41
Independent contractors working at mines are not
required to file legal identity reports under Part 41.

Procedures for the identification of independent
contractors are explained below under 45.3, MSHA
Identification of Independent Contractors.

2. Training of Independent Contractors and Their
Employees Under 30 CFR Part 48

a. Construction Workers
See Part 48 in this Manual, Paragraphs
48.2(a) (1)/48.22(a) (1) - "Miner."

b. Comprehensive and Hazard Training

See Part 48 in this Manual.

C. Production of Training Records
Independent contractors required to provide
training are also required to promptly produce
training records to show that training has been
provided. The location where the records are
maintained, such as at a mine site, or at the
contractor's office, is up to the independent
contractor.

d. Enforcement Action for Training Violations

1) General
An order should be issued under Section
104 (g) of the Act to the direct employer of
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any miner who has not received the required
training under Part 48. This means that a
104 (g) order should be issued to the
independent contractor for any persons who
are directly employed by the independent
contractor and who are not properly trained.
Similarly, a 104 (g) order should be issued
to the production-operator for any untrained
persons directly employed by the production-
operator. See also Item 3), below. In
addition, it is the policy of Coal Mine
Safety and Health to issue a corresponding
citation to the independent contractor or
production operator for failure to provide
the miner with the requisite training.

Violations Involving Production-Operators
Each production-operator is required to have
an approved training plan under Part 48 and
to comply with the provisions of that plan
in training each of the miners it employs.
As discussed in Item 3), below, where it
cannot be determined who employs an
untrained person, the production-operator
should be issued a 104 (g) order for that
person.

Violations Involving Independent Contractors
Independent contractors are not required to
have an approved training plan under Part
48. However, as discussed, independent
contractors and their employees must be
trained in accordance with Part 48.
Independent contractors may comply with the
training requirements by either making
arrangements to have their employees trained
under an existing approved training plan and
program, or by filing and adopting their own
approved training plan.

In either event, the independent contractor
should be issued a 104 (g) order for any of
his/her employees who are not trained in

accordance with a plan approved under Part
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48. Care should be taken when issuing a
104 (g) order to an independent contractor
when several contractors or subcontractors
are present at the mine. The inspector must
be sure that the untrained person is
directly employed by the independent
contractor to whom the 104 (g) order is
issued. If it cannot be determined who
employs the untrained person, the
production-operator should be issued the
104 (g) order.

The foregoing enforcement guidelines for 30 CFR Part
48 are consistent with the training standard's purpose
to assure that all persons at mines are effectively
trained in matters affecting their health and safety,
thereby reducing the number and severity of injuries.
These guidelines recognize that not all independent
contractors are able to practically implement their
own Part 48 training programs. Accordingly,
independent contractors may comply with the training
requirements in the manner most suitable for their
size and type of business by making arrangements to
have their employees trained under an existing
approved plan or by filing and adopting their own
approved plans.

3. Notification, Investigation, Reporting and
Recordkeeping Requirements Under 30 CFR Part 50
Independent contractors working at mines are required
to comply with all provisions of Part 50 pertaining to
their employees. In order to assure accurate
reporting and recordkeeping and to avoid duplication,
it is important that production-operators and their
independent contractors carefully coordinate their
Part 50 responsibilities.

For detailed information on the reporting
responsibilities and obligations of independent
contractors, see Part 50 in this Manual.

45.2 (c) Definition of Independent Contractor

The Mine Act defines an independent contractor as "any person,
partnership, corporation, subsidiary of a corporation, firm,
association or other organization that contracts to perform
services or construction at a mine." If the "person,

February 2003 (Release III-23) 13



MSHA PROGRAM POLICY MANUAL VOLUME III
partnership, ... or other organization" contracts for the
production of a mineral, the "person, partnership, ... or other
organization”™ is classified as a mine operator, and it is
required to file a Legal Identity Report. In addition, it will
be assigned a mine identification number, and it is subject to
all requirements applicable to a mine operator.

45.3 MSHA Identification of Independent Contractors
Any independent contractor that requests an identification
number will receive one from MSHA. However, unless cited for a
violation, only those independent contractors performing work at
mine sites, or with contracts to perform at a mine(s) any of the
nine types of services or construction listed below, are
required by MSHA to have identification numbers:

1. Mine development, including shaft and slope sinking;

2. Construction or reconstruction of mine facilities;
including building or rebuilding preparation plants
and mining equipment, and building additions to
existing facilities;

3. Demolition of mine facilities;

4. Construction of dams;

5. Excavation or earthmoving activities involving mobile
equipment;

6. Equipment installation, such as crushers and mills;

7. Equipment service or repair of equipment on mine

property for a period exceeding five consecutive days
at a particular mine;

8. Material handling within mine property; including
haulage of coal, ore, refuse, etc., unless for the
sole purpose of direct removal from or delivery to
mine property; and

9. Drilling and blasting.
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MSHA does not require independent contractors to have
identification numbers as a precondition to bidding for work
contracts on mine property. If an independent contractor
becomes a successful bidder and if the contract to be performed
covers any of the nine types of service or construction listed
above, the contractor must obtain an identification number.

MSHA identification numbers have no effect on the compliance
responsibility of either the mine operator or the independent
contractor. Mine operators have compliance responsibility for
all activities at the mine, regardless of whether or not the
independent contractor in question has an MSHA identification
number. The mine operator's overall compliance responsibility
includes assuring each independent contractor's compliance with
the Act and with MSHA's standards and regulations. Independent
contractors are responsible for compliance with applicable
provisions of the Act, standards and regulations, regardless of
whether or not they have an MSHA identification number.

Whenever an independent contractor submits a written request for
an identification number, the contractor must furnish the
information listed under 30 CFR 45.3(a). If an independent
contractor cited for a violation does not have an MSHA
identification number, the inspector should obtain the
information required by 30 CFR 45.3(a) from the independent
contractor. Information required under 30 CFR 45.3(a) (1), (2)
and (3) may also be obtained from the production-operator (see
30 CFR 45.4 (b)) .

Each independent contractor who has an identification number
uses it on all job sites. In the event of a change in ownership
(but same trade name), a new identification number should be
assigned. This means that each independent contractor is
assigned only one identification number to be used on any and
all job sites.

45.4 Independent Contractor Register

30 CFR 45.4 (a) requires independent contractors to provide
production-operators with minimal information necessary to the
conduct of an MSHA inspection. 30 CFR 45.4(b) requires
production-operators to maintain this information in written
form at the mine, and to make the information available to an
inspector upon request.
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In order to accomplish this purpose, both the independent
contractor and the production-operator have responsibilities
under Section 45.4(a). In the event that an independent
contractor refuses to provide the production-operator with the
necessary information, the contractor is subject to citation for
failure to comply with Section 45.4(a). 1In addition, if a
production-operator refuses to make the necessary information
available to the inspector, he or she is subject to citation for
violation of Section 45.4 (b).

However, there may be instances where the information required
by Section 45.4 is not immediately available due to an
inadvertent omission which is quickly corrected. For example,
where contracts are kept at the mine's central or headquarters
office, and a particular independent contractor has begun work
on the mine property without the knowledge of the local mine,
the inspector should consider all factors relevant to the
particular case. If the necessary information can be secured in
a reasonable time, no violation for failure to keep an accurate
register should be found to exist.

In all cases, it should be kept in mind that Section 45.4 is
intended to give the inspector sufficient information so that a
fair and efficient inspection can be made. If that information
promptly is made available to the inspector so that this goal
can be accomplished, then there is no violation of Section 45.4.
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PART 46 Training and Retraining of Miners Engaged in Shell
Dredging or Employed at Sand, Gravel, Surface Stone, Surface
Clay, Colloidal Phosphate, or Surface Limestone Mines

IIT 46.1 Scope

General

Section 115 of the Federal Mine Safety and Health Act of 1977
(Mine Act) and 30 CFR Part 46 require operators to have an
approved training plan under which miners are provided training.
Part 46 training plans are considered “approved” if they
contain, at a minimum, the information listed in § 46.3(b).
Plans that do not contain the minimum information listed in §
46.3 (b) must be submitted to MSHA for approval.

Compliance Responsibility

Fach mine operator is responsible for complying with all
applicable provisions of Part 46. Therefore, operators are
required to provide all required miner training.

Independent contractors working on mine property must comply
with the requirements of Part 46 (see “§ 46.12 Responsibility
for Independent Contractor Training”). This includes developing
their own training plan that meets the minimum requirements of
Part 46 and providing appropriate training.

Industries Affected by Part 46

Part 46 applies to miners working at surface shell dredging,
sand, gravel, surface stone, surface clay, colloidal phosphate,
surface limestone, marble, granite, sandstone, slate, shale,
traprock, kaolin, cement, feldspar, and lime mines.

Surface Areas of Underground Mines

Underground mines and their surface areas are covered by Part
48. The Part 46 regulations do not apply to training for miners
who work at surface areas of underground mines. Miners who work
in such areas must continue to receive training that complies
with the Part 48 training regulations.

Government Officials on Part 46 Properties

Government officials visiting a mine site are not required to
receive Part 46 training. However, MSHA expects those
government agencies whose personnel visit mine sites will ensure
that their employees are provided with appropriate personal
protective equipment, and receive adequate instruction and
training. Where training is not provided, such government
officials should be accompanied by an experienced miner.
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Satisfying both Part 46 and Part 48 requirements

MSHA will allow independent contractors who work at both Part 46
and Part 48 surface mining operations to comply with the
training requirements of Part 48, instead of complying with both

training rules. This will eliminate the need for developing two
training
plans and complying with two record-keeping requirements. These

contractors may choose to comply with the New Miner, Experienced
Miner, Task, and Annual Refresher Training programs of Part 48
to satisfy the training requirements for both regulations.
Independent contractors who choose to follow this policy must
have their own Part 48 training plan approved by MSHA.

Part 46 defines construction workers who are exposed to hazards
of mining operations as miners. Independent contractors that
perform construction work on Part 46 properties may train under
their own approved Part 48 training plan to satisfy the Part 46
requirement for training construction workers who are exposed to
hazards of mining operations.

Operators, at Part 46 operations, remain responsible for
ensuring that Site-specific Hazard Awareness Training ($ 46.11)
is provided to these contractors.

46.2 Definitions

46.2 (b) “Competent Person”

Part 46 does not require that “competent persons” be approved by
MSHA. A “competent person,” is a person who is designated by
the production-operator or independent contractor who has the
ability, training, knowledge, or experience to provide training
to miners in his or her area of expertise. The competent person
must be able to effectively communicate the training subject to
miners, and evaluate whether the training given to miners is
effective.

A competent person may be credited for receiving any training
they provide toward their own training requirements.

46.2 (c) “Equivalent Experience”

“Equivalent experience” is defined in Part 46 as work experience
where the person performed duties similar to duties performed in
mining operations at surface mines. “Equivalent experience”
includes such things as working at a construction site or other
types of jobs where the miner has duties similar to the duties
at the mine. These duties could include working as a heavy
equipment operator, truck driver on a highway construction site,
skilled craftsman, or plant operator.
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To determine equivalent experience, production-operators and
independent contractors must evaluate the work history of newly-
hired employees in determining whether the employees are
“experienced” miners. This determination is subject to review
by MSHA as part of our verification that production-operators
and independent contractors have complied with the training
requirements of Part 46.

46.2 (d) “Experienced Miner”
Part 46 lists four ways to become an experienced miner.

1. Employed as a miner on April 14, 1999; or

2. Twelve months of cumulative surface mining or
equivalent experience on or before October 2, 2000; or

3. Began employment as a miner after April 14, 1999, but
before October 2, 2000 and who has received new miner training
under § 48.25 or under the proposed requirements published April
14, 1999; or

4. Employed as a miner on or after October 2, 2000 and
completed 24 hours of new miner training under § 46.5 or under
§ 48.25 and has at least 12 cumulative months of surface mining
or equivalent experience.

Once a miner has received new miner training under Part 46 or
Part 48 and has accumulated 12 months of mining experience
within 36 months of receiving new miner training, MSHA considers
that miner to be experienced for life for training purposes at
all Part 46 mines.

46.2(9) “Miner”
A miner is a person, including any operator or supervisor, who
works at a mine and who is engaged in mining operations. This

definition includes independent contractors and employees of

independent contractors who are engaged in mining operations;
and construction workers who are exposed to hazards of mining
operations for frequent or extended periods.

The definition of “miner” does not include scientific workers;
delivery workers; customers (including commercial over-the-road
truck drivers); vendors; or visitors.

Commercial over the road truck drivers are required to have
Site-specific Hazard Awareness Training. Part 46 affords
operators the discretion to tailor Site-specific Hazard
Awareness Training to the unique operations and conditions
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at their mines. However, the training must in all cases be
sufficient to alert affected persons to site-specific
hazards. Under Part 46, Hazard Awareness training is
intended to be appropriate for the individual who is
receiving it and that the breadth and depth of training
vary depending on the skills, background, and job duties of
the recipient.

This definition of “miner” also does not include maintenance or
service workers who do not work at a mine site for frequent or
extended periods.

"Frequent" exposure is defined as a pattern of exposure to
hazards at mining operations occurring intermittently and
repeatedly over time. "Extended" exposure means exposure
to hazards at mining operations of more than five
consecutive work days.

46.2 (h) “"Mining Operations”

Mining operations means mine development, drilling, blasting,
extraction, milling, crushing, screening, or sizing of minerals
at a mine; maintenance and repair of mining equipment; and
associated haulage of materials within the mine from these
activities.

46.2 (k) “Normal Work Hours”

Normal working hours is defined as “a period of time during
which a miner is otherwise scheduled to work.” For example, if
miners on occasion work on Saturday, they can be trained on
Saturday. Part 46 also requires that miners who are being
trained be paid at a rate of pay they would have received had
they been performing their normal work tasks.

46.3 “Training Plans”

All mining operations which fall under Part 46 must develop and
implement a written training plan. Independent contractors who
employ “miners” are also primarily responsible for providing
comprehensive training to their employees. This requires
independent contractors to develop a training plan containing
effective programs for providing this training. If arrangements
are made to receive training from the production-operator, it
must be indicated in the independent contractor’s training plan.

A training plan can be used for more than one mine. The plan
must list all mine names and MSHA mine identification numbers
and must cover all the appropriate training requirements,
including Site-specific Hazard Awareness Training, at each mine
listed on the plan.
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A training plan is considered approved by MSHA if it contains,
at a minimum, the following information:

1. The name of the production-operator or independent
contractor, mine name (s), and MSHA mine identification number (s)
or independent contractor identification number (s).

MSHA does not require independent contractors to get an
MSHA identification number for purposes of Part 46.
However, if an independent contractor wants to obtain an
MSHA identification number, please contact the local MSHA
district office, or to file online go to the MSHA Internet
Home Page (www.msha.gov) and click on the tab titled “Forms
& On-line Filings.”

2. The name and position of the person designated by the
operator who is responsible for the health and safety training
at the mine. This person may be the production-operator or
independent contractor.

Some operators, particularly those that operate large
facilities, may want the flexibility of having more than
one person who can certify that training has been
completed. These operators may list more than one person
as being responsible for training.

3. A general description of the teaching methods and the
course materials that are to be used in the training program,
including the subject areas to be covered and the approximate
time or range of time to be spent on each subject area.

“Approximate time” means the operator’s reasonable estimate
of the amount of time that will be spent on a particular
subject. For example, the time listed for a particular
subject may be “approximately 3 hours,” recognizing that
when the training is actually given it may require more or
less time than is indicated in the training plan. This
flexibility allows for adjustments based on changing mine
conditions or operations, including the needs and
experience of the individuals who receive the training.

When a range of time is used for each subject, the maximum
times listed for each subject must be equal to or exceed
the required hours for new miner (24) and annual refresher
(8) training as required by the regulation. When stating a
range 1t cannot start with a zero.

Remember: In all cases a miner must receive no less than
24 hours of new miner training and 8 hours of annual
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refresher training annually.

4. A list of the persons and/or organizations that will
provide the training, and the subject areas in which each person
and/or organization is competent to instruct.

The training plan must include all “competent persons” who
will instruct in all subjects, including the name of the
person who will provide only one type of task training. It
is acceptable to indicate the names of several potential
instructors for one subject or course, where the operator
may call on one of several competent persons to provide the
training.

While it is acceptable to list the organizations who will
instruct on the training plan, the certificates of training
must list the specific competent person’s name who provides
the training.

5. The evaluation procedures used to determine the
effectiveness of training.

Part 46 does not require a specific evaluation method.
Instead the rule allows you to select the method that will
best determine if training has been effective. Possible
evaluation methods include administering written or oral
tests, or a demonstration by the miner that he or she can
perform all required duties or tasks in a safe and
healthful manner.

In addition, periodic work observations can be used to
identify areas where additional training may be needed and
such observations, along with feedback from the miners,
could be used to modify and enhance the training program.

If MSHA discovers that a plan does not meet the minimum
requirements of Part 46 one of two actions must be taken.

1) The operator can amend the plan to comply with the
requirements of Part 46.3(b) or

2) If you want to conduct training in accordance with the
plan that does not meet the minimum information specified in
§ 46.3(b), the plan must be submitted and approved by the
Regional Manager, Educational Field Services Division, for the
region in which the mine is located. ©Until the plan is approved
no training can be conducted under the plan. Their addresses
are:

FEastern Regional Manager

Educational Field Services

National Mine Health and
Safety Academy

1301 Airport Road

April 2005 (Release III-25) 22



MSHA PROGRAM POLICY MANUAL VOLUME IIT
Beaver, WV 25813-9426

Telephone: (304) 256-3223

FAX: (304) 256-3319

E-mail: zzMSHA-EPD - EFS East

Group

Western Regional Manager
Educational Field Services
P.O. Box 25367

Denver, CO 80225-0367
Telephone: (303) 231-5434
FAX: (304) 231-5474

E-mail: zzMSHA-EPD - EFS West
Group

A plan may also be voluntarily submitted to one of the Regional
Managers for approval. MSHA has developed an online program to
assist in developing a Part 46 training plan. The following
link will open up the MSHA online advisor.

http://www.msha.gov/forms/pt48train.htm

Two weeks prior to implementing a new or revised plan, a copy of
the plan must be provided to the miners’ representative, if any.
At mines where no miners’ representative has been designated,
the plan must be posted or provided to each miner at least 2
weeks before you implement the plan or submit it to the Regional
Manager for approval.

If the competent person listed in the approved training plan
cannot provide the training, and the training is scheduled
within 2 weeks, the operator may substitute an unlisted
competent person for the listed competent person without the 2
week advance notice, provided that the operator informs all
miners to be trained and their representatives prior to
substituting the competent person, and provided that no miners
or their representatives object to the substitution.

Availability of Training Plan
Section 46.3(i) requires a copy of the training plan to be
produced within one business day of a request by MSHA or the
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miners or their representatives. The following example explains
our policy for one business day.

If MSHA requests that an operator produce a training plan
for examination on Tuesday at 1:00 p.m., the deadline for
producing the plan would be 1:00 p.m. on Wednesday. If
MSHA requests that an operator produce a plan at 2:00 p.m.
on Friday at a mine that does not operate over the weekend,
the deadline for producing the plan would be 2:00 p.m. on
Monday.

46.4 “Training Plan Implementation”

46.4 (a) (3) “Presented in language understood by the miners”
Training received by miners in Part 46 must be presented in a
language they understand. In addition, if warning signs at the
mine serve as a component of the Site-specific Hazard Awareness
Training, the signs must be in a language or languages that are
understood by the persons who come onto the mine site.

If a competent person is providing training to a group, and some
individuals are not fluent in English, it is permissible to use
a person who is not a competent person as a translator. When
using a translator, the operator or contractor should ensure the
translator has the ability to translate the information
accurately and completely. Further, the translator should be
familiar with the subject and terminology in the language being
translated, not Jjust in English.

46.4 (c) “Crediting Training”

Health and safety training required by OSHA or other federal or
state agencies may be credited to meet Part 46 requirements.
The training must be relevant to the subjects required under
Part 46, and documented accordingly.

Computer-Based Training

MSHA considers computer based or other interactive training
technologies to be training "methods," to be used by a competent
person effectively and appropriately. This would not
necessarily require that the competent person be in the room at
all times; however, the competent person must be available to
evaluate the trainee’s progress, and answer questions as they
arise.

46.5 “New Miner Training”

A person who is beginning employment as a miner with a
production-operator or independent contractor and who is not an
experienced miner as defined in definitions under “Experienced
Miner,” is a new miner for training purposes.
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A miner who has less than 12 cumulative months of surface mining
or equivalent experience who has completed New Miner Training
under Part 46 or Part 48 Subpart B, within 36 months before
beginning work at a mine does not have to repeat new miner
training (§ 46.5(f)). However, this miner must receive 4 hours
of training covering the 7 initial subjects listed in

S 46.5 (b).

For example, a miner completes 24 hours of New Miner Training
and leaves the mine after working 6 months. The miner then
begins work at another mine 6 months later or 12 months since
receiving New Miner Training. Since the miner has not fulfilled
the 12 months of mining or equivalent experience and begins work
at another mine within 36 months, the miner must receive 4 hours
of training in the 7 initial subjects listed in § 46.5 (b)
before going to work.

Close Observation

Section 46.5(e) requires that new miners be under the “close
observation” of a competent person when practicing as part of
the health and safety aspects of an assigned task. “Close
observation” means that the competent person must have the
ability to observe a new miner’s work practices during task
training ensuring the miner is not jeopardizing his or her own
health and safety or that of others. This does not mean that
the competent person must completely abandon his or her normal
duties, as long as the competent person can adequately monitor
the work practice. However, in some situations, the competent
person may have to cease normal work duties to ensure that this
performance-based standard is met.

If the training for a specific task is completed, the miner no
longer needs to be under the close observation of a competent
person. However, since the miner has not completed the 24 hours
of “New Miner Training,” the miner is required to work where an
experienced miner can observe his or her work practices until
the 24 hours of training is completed.

A competent person may not be able in some instances to ride on
a plece of mobile equipment with the trainee. When available,
the passenger seat is the best location for a competent person
providing training to a miner in safe operation of the
equipment. However, when a passenger seat is not available, the
competent person should be positioned in a safe location in
close proximity to the equipment being operated. The competent
person should closely observe and monitor the miner's actions
from that location.
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Hands-on Training

Hands-on training can be counted toward the training required
for miners under § 46.5 and § 46.6. Part 46 allows practice
under the "close observation of a competent person" to be used
to fulfill the requirements for training on the health and
safety aspects of assigned tasks required for new miners under

§ 46.5(b) (4) and newly hired experienced miners under

§ 46.6(b) (4). The time spent in training may be used to fulfill
the training requirements as outlined in the training plan.

Location of Independent Contractor Training

Independent contractors with employees that are required to have
24 hours of new miner training under Part 46 are not required to
provide this training on the mine property where their employees
will be working. However, when an employee of an independent
contractor goes to a mine site, he or she must receive
appropriate Site-specific Hazard Awareness Training applicable
to the miner’s exposure to mine hazards (remember, independent
contractors who have received New Miner Training, must also be
current with their Annual Refresher Training requirements before
working on a mine property).

This Site-specific Hazard Awareness Training could include site-
specific health and safety risks, such as geologic or
environmental conditions, recognition and avoidance of hazards
such as electrical and powered haulage hazards, traffic patterns
and control, and restricted areas; and warning and evacuation
signals, evacuation and emergency procedures, or other special
safety procedures.

46.6 “Newly Hired Experienced Miner Training”

Part 46 does not specify a minimum length of time that must be
devoted to this training. The duration of the training needed
by a newly hired experienced miner depends on the occupational
experience of the miner, the work duties that the miner will
perform, and the methods of mining and workplace conditions at
the mine where the miner will be working. Except as explained
below, the seven subjects listed in § 46.6(b) must be covered
before assigning the miner to work.

A newly hired experienced miner who returns to the same mine,
following an absence of 12 months or less, is not required to
receive the Experienced Miner Training under § 46(b) and (c).
Instead the miner must be provided with training on any changes
at the mine that occurred during the miner's absence that could
adversely affect the miner's health or safety. This training
must be given before the miner begins work at the mine. If the
miner missed any part of annual refresher training under § 46.8
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during the absence, the miner must be provided the missed
training no later than 90 calendar days after the returning
miner begins work at the mine.

There are no specific requirements for tracking, recording or
verifying the accumulation of experience. It is the operator’s
responsibility to determine the miner’s experience based on the
miner’s work and training history.

When hiring a new experienced miner, Part 46 does not require
any specific proof of experience or documentation. However, a
reasonable effort should be made to justify previous experience.
This may include talking to previous employers, reviewing a
resume, pay records, training records, etc.

Experienced miners, who are current with their annual refresher
training and the appropriate task training and who move from one
mine site to another but remain employed by the same production-
operator or independent contractor, are required to receive
Site-specific Hazard Awareness Training at each mine where they
work.

46.7 New Task Training

Part 46 does not specify the amount of time that must be spent
on task training. The performance-oriented approach of Part 46
allows for the needs of individual miners to be taken into
account when determining the amount of time. A reasonable
amount of time must be allotted for training in each task, based
on the individual needs of the miner and the complexity of the
assigned task.

If an experienced miner is trained on a specific piece of
equipment and is then assigned to operate a similar piece of
equipment that is a different model or made by a different
manufacturer, that miner is required to receive new task
training on the new piece of equipment. Although there may be
similarities among different types of equipment, each type of
equipment has unique operational characteristics. Miners must
be trained on the unique characteristics of each piece of
equipment that they are assigned to operate.

Under Part 46 the written training plan must address each task
for which training will be conducted. The training plan must
include a general description of the teaching methods, course
materials, evaluation methods and competent person(s) who will
conduct the training. Additionally, the plan must list the
approximate time or range of time to be spent on each task
training.
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The time spent conducting each type of task training must be
recorded and listed on the certificate of training form. A
“record” of task training must be made at the completion of new
task training. New task training records must be “certified” at
least once every 12 months or upon request by the miner.

Task training can be a part of new miner training. Although it
has a slightly different name, new miners must receive
instruction on the health and safety aspects of the tasks to be
assigned, including the safe work procedures of such tasks, and
the mandatory health and safety standards pertinent to such
tasks.

Hands-on training can be used to complete task training. The
regulation provides that; “practice under the close observation
of a competent person may be used to fulfill the requirement for
task training.” While training under close observation may be
done in a production mode, emphasis should be placed on the
training and not the production.

46.8 Annual Refresher Training
Section 46.8 requires that annual refresher training include
instruction on changes at the mine that could adversely affect

the miners’ health or safety. In addition, refresher training
must also address other health and safety subjects that are
relevant to mining operations at the mine. Section 46.8

includes an extensive list of recommended subjects for refresher
training. The flexibility of the performance-based approach of
Part 46 allows production-operators and independent contractors
to determine the subjects to be covered in annual refresher
training based on the needs of their workforce and their
operations.

In the regulation, the section on annual refresher training
lists recommended subjects that could be included in the
training. It is not acceptable to list all these subjects on
the training plan and choose different subjects from year-to-
year. The training plan needs to accurately represent each
subject which you plan to cover during annual refresher
training.

As a reminder, if this list is modified, the miners'
representative, if any, must be provided with a copy of the plan
at least 2 weeks before the plan is implemented. If no miners'
representative has been designated, post a copy of the plan at
the mine or provide a copy to each miner at least 2 weeks before
the plan is implemented.

Annual Refresher Training Anniversary Dates
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Annual refresher training anniversary dates are tracked monthly.
For example, if a miner completed annual refresher training some
time in February, the next annual refresher training must be
completed by the end of the following February.

46.9 Records of Training

Part 46 requires that operators record and certify the training
that miners receive. Recording means creating a written record
of the training. The record must include:

. the full name of the person trained;

. the type of training;

. duration of training;

. the date the training was received;

. the name of the competent person who provided the
training;

. name of mine or independent contractor;

. MSHA mine identification or independent contractor
number (if applicable); and

. location of training (if an institution, the name and

address of institution).

Certifying means verifying, by signature, that the training
listed on the written record was completed as indicated on the
form. Part 46 requires that this certification be done by the
person who has been designated by the operator as responsible
for health and safety training at the mine and whose name
appears on the training plan. Certifying is required at the
completion of training, such as at the end of the 24 hours of
new miner training.

Training records must be certified at:

. the completion of new miner training;

. the completion of newly hired experienced miner
training;

. the completion of the 8 hours of annual refresher
training;

. least once every 12 months for new task training or
upon request by the miner; and

. the completion of Site-specific Hazard Awareness

Training for miners

A training record or certificate may be maintained in any
format, provided that it contains the information listed in

§ 46.9(b). A “Certificate of Training Form” (MSHA Form 5000-23)
may also be used. If a MSHA Form 5000-23 is used it must list
the competent instructor(s) who conducted the training, the
duration of the training and that the training is for Part 46.

MSHA has developed a sample form which can be used. Both the
sample form and the MSHA Form 5000-23 are available from MSHA’s
Internet Home Page (www.msha.gov), from MSHA’s Educational Field
Services Division, or from MSHA District and Field offices.
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Under § 46.9(b), the records of training must include the name
of the competent person who provided the training. If more than
one competent person provided the training, the names of all
persons must be included.

It is acceptable to list more than one miner on a record or
certificate of training. Part 46 allows operators flexibility
in choosing the appropriate form for records of training,
provided that the form used includes the minimum information
specified in § 46.9(b) (1) through (b) (5).

The person who has been designated by the operator or
independent contractor as responsible for health and safety
training is required to certify, by signature, that training has
been completed. This should not be confused with the “competent
person” who conducts the training. For example, a state,
vocational school or cooperative instructor listed in a training
plan may conduct the training and be recorded as the competent
person for each subject they teach. The person, who is
designated as the person responsible for Part 46 as indicated on
the training plan, must certify that the training was completed.

Making Records Available to MSHA

A copy of each miner's training records and certificates must be
made available for inspection by MSHA and for examination by
miners and their representatives. This includes both certified
training records and records that have not yet been certified.

Maintaining Training Plans and Records

Operators and contractors must make available for inspection by
MSHA and by miners and their representatives training plans,
training records and certificates (§ 46.9 (g)). If the training
plan, training records or certificates are not physically kept
at the mine site, they must be “produced upon request;” such as
by having them sent from another location via fax machine or
computer. Training plans must be made available within one
business day, but training records, and certificates with the
signature of the person responsible for health and safety
training must be made available before inspection activity at
the mine concludes for the day. The reason for the difference
is a matter of urgency. If a miner is untrained or improperly
trained, it is a hazard to the miner and to other miners.

Training records and certificates must be made available to the
inspector at the mine site. The inspector may choose, as a
matter of convenience, to inspect the records at the office or
location where the records are maintained or have them faxed to
an MSHA office for his or her inspection that day.

Training Certificates for People who are not Considered Miners
A record of training is not required for Site-specific Hazard
Awareness Training for persons who are not miners under § 46.2.
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However, operators must be able to provide evidence to us, upon
request, that the training, when applicable, was provided. This
evidence may include the training materials used, including
appropriate warning signs, written information distributed to
persons, or a visitor log book that reflects that Site-specific
Hazard Awareness Training has been given.

46.10 Compensation for Training

Training under Part 46 must be conducted during normal working
hours, and the miner must receive the same rate of pay he or she
would have received if performing normal tasks at that time.

For example, if a miner is paid at time and a half for working
on Saturday, the miner must be paid at that same rate for
receiving training on Saturday.

46.11 Site-specific Hazard Awareness Training

Part 46 provides that Site-specific Hazard Awareness Training
may be provided through the use of written hazard warnings, oral
instruction, signs and posted warnings, walkaround training, or
other appropriate means that alert affected persons to site-
specific hazards at the mine. Part 46 allows the flexibility to
tailor hazard awareness training to the specific conditions and
practices at the mine. In many cases, an effective Site-
specific Hazard Awareness Training program will include a
combination of different types of training. The training must
be sufficient to alert affected persons to site-specific
hazards.

Site-specific Hazard Awareness Training is not required for any
person who is accompanied at all times by an experienced miner
who is familiar with hazards specific to the mine site.

46.12 Responsibility for Independent Contractor Training

Section 46.12(a) (1) establishes that the production-operator has
primary responsibility for ensuring that Site-specific Hazard
Awareness Training is given to employees of independent
contractors, while § 46.12(b) (1) establishes that each
independent contractor who employs a miner under this Part has
primary responsibility for complying with other required
training. MSHA views § 46.12 as a regulatory indication of whom
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the agency will cite for training violations under ordinary
circumstances. Both the production-operator and the independent
contractor share the responsibility that all miners receive all
required training, and in extraordinary circumstances, MSHA may
determine that both the production-operator and the independent
contractor should be held liable for training violations.

Even though the production-operator has primary responsibility
for ensuring that Site-specific Hazard Awareness Training is
provided, there may be times where it is more practical for the
independent contractor to provide the training. Production-
operators may provide independent contractors with site-specific
hazard awareness information or training materials and arrange
for the independent contractors to provide the training to the
contractors’ employees. Where this arrangement is made, the
production-operator must list the independent contractor by name
and document in their training plan that the independent
contractor identified will be providing Site-specific Hazard
Awareness Training. Even under this arrangement, the
production-operator is still responsible for ensuring that the
appropriate training is provided.

Independent Contractor Training Records

Independent contractors who are miners as defined by Part 46,
must make available at the mine site where they are working, a
copy of each miner’s training certificate for inspection.
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PART 48 TRAINING AND RETRAINING OF MINERS
48.1/48.21 Scope
General

Section 115 of the Federal Mine Safety and Health Act of 1977
(Mine Act) and 30 CFR Part 48 require operators to submit and
obtain approval of training plans under which miners are
provided training. The training required by these plans must be
provided to miners before they begin work at a mine, or before
they receive new work tasks or assignments.

Requirements Related to Hiring and Recall Decisions

When making hiring and recall decisions, mine operators may
consider the training persons will need under 30 CFR Part 48
before they begin work. Operators are permitted to require that
applicants for employment and laid-off persons obtain this
training initially on their own time and at their own expense.

Preemployment training for purposes of Part 48 may be available
from cooperative sources, as described in Sections 48.4 and
48.24. 1If cooperative sources are used, portions of miner
training must be mine-specific. Part 48.5 requires that
approximately 8 hours of a new miners’ underground training be
given at the mine site. 1In addition, training requirements for
new and experienced surface miners and experienced underground
miners must also be provided mine-specific training. Some
examples of these requirements include training in the
provisions of the mine roof or ground control and ventilation
plans, the use of the self-rescue devices provided at the mine,
and the mine transportation and communication systems.

Compliance Responsibility

Each operator is responsible for complying with all applicable
provisions of Part 48. Therefore, operators should be prepared
to provide all required miner training. This compliance
responsibility is not limited by training plans that do not
provide for certain training, such as that required for a new
miner.

Industries Affected by Part 48

Part 48 applies to coal mines, underground metal and nonmetal
mines, surface metal mines, and certain surface nonmetal mines
that are not in the following industries: surface stone,
surface clay, sand and gravel, surface limestone, colloidal
phosphate, and shell dredging mines and other surface operations
that produce marble, granite, sandstone, slate, shale, traprock,
kaolin, cement, feldspar, and lime. These mining industries
must comply with the training requirements of Part 46.
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48.2/48.22 Definitions

48.2(a) (1)/48.22(a) (1) “Miner”

The determination of whether an individual is classified as a
48.2(a) (1)/48.22(a) (1) “miner” for purposes of comprehensive
training or as a 48.2(a) (2)/48.22(a) (2) “miner” for purposes of
hazard training must be made on a case-by-case basis. A
specific job title does not necessarily determine how the
individual is defined; neither does the fact that the worker is
physically present on mine property. A determination must be
made as to the kind and extent of mining hazard exposure.

Individuals engaged in the extraction or production process, or
regularly exposed to mine hazards, or contracted by the operator
and regularly exposed to mine hazards, must receive
comprehensive training. "Regularly exposed" means either
frequent exposure, that is exposure to hazards at the mine on a
frequent rather than consecutive day basis (a pattern of
recurring exposure), or extended exposure of more than 5
consecutive workdays, or both.

Individuals not engaged in the extraction and production
process, not regularly exposed to mine hazards, or
inconsequentially exposed to mine hazards must receive the
appropriate Sections 48.11/48.31 hazard training.

The training exemption for mining supervisors who are certified
in accordance with MSHA-approved state certification
requirements under Sections 48.2(a) (1) (ii)/48.22(a) (1) (ii) has
been removed. Mining supervisors are now considered to be
miners under Part 48 and are required to be trained.

Independent Contractors

A. Coverage and Training Requirements
Independent contractors working at a mine are miners for Part 48
training purposes, except as explained below.

This policy statement does not affect an operator’s
responsibility to ensure that all miners are appropriately
trained. Part 48 requires training prior to performing work in
or on mine property. This includes an operator’s responsibility
to conduct mine-specific training.

This policy does not cover independent contractors who are
surface construction workers, or workers involved in underground
mine construction work that causes the mine to cease operations.
All other independent contractors must receive the appropriate
Part 48 training.
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Sections 48.2(a) (1) and 48.22(a) (1) define miners including
independent contractors who are to receive comprehensive

training. Sections 48.2(a) (2) and 48.22(a) (2) define miners
including independent contractors who are to receive hazard
training.

B. Independent Contractor Training

The appropriate training will be either the comprehensive

training
training,

1.

July 2003

(new miner training, experienced miner training, task

and annual refresher training) or hazard training.

Comprehensive Training

Independent contractors must receive comprehensive
training if they perform extraction and production
work or are regularly exposed to mine hazards.

a.

Determination of Appropriate Comprehensive
Training

Whether an independent contractor should receive
the new miner training (Section 48.5 or 48.25) or
the experienced miner training (Section 48.6 or
48.26) depends on whether the miner is an
“experienced miner” under Section 48.2(b) or
48.22 (b) .

Extraction and Production

No work time minimum is associated with this
provision. Independent contractors who perform
extraction and production work must receive the
appropriate comprehensive training. “Extraction
and production” refers to the process of mining
and removal of coal or ore from a mine. This
process includes both the mechanical and chemical
separating of coal from the surrounding rock and
metal or valuable minerals from ore and
concentrate; removal and milling of conglomerates
or rocks by crushing, screening, or sizing; and
haulage associated with these processes.

Short-term independent contractors who perform
extraction and production work and have received
experienced miner training may, instead of
receiving experienced miner training for each
subsequent mine, receive hazard training (see
Sections 48.2(a) (1)/48.22(a) (1)) .

The experienced miner training such contractors
receive initially may be largely generic. The
training must be of sufficient duration and
content to cover the principles of mine safety
and health, as well as the types of hazards they
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Might encounter at the mines. Thorough hazard
training satisfies the mine-specific training
through the program approved as part of the
approved training plan.

c. Maintenance or Service Workers Who are Regularly
Exposed to Mine Hazards
Independent contractors who are regularly exposed
to mine hazards, or who are maintenance or
service workers contracted by the operator to
work at a mine for frequent or extended periods,
must receive comprehensive training. "Regularly
exposed" means either frequent exposure, that is
exposure to hazards at the mine on a frequent
rather than consecutive day basis (a pattern of
recurring exposure), or extended exposure of more
than 5 consecutive workdays, or both.

d. Selection of Training Programs
Independent contractors may submit their own
training plans and conduct their own MSHA-
approved training program, use an MSHA-approved
cooperative program, or use the MSHA-approved
training program for the mine.

Hazard Training

Independent contractors not previously described who
are exposed to mine hazards are to receive hazard
training under Sections 48.11/48.31.

Independent contractor exposure to hazards varies from

situation to situation. Hazard training must be
tailored to fit the training needs of the particular
contractor. Training these contractors receive must

be of sufficient content and duration to thoroughly
cover the mine-specific conditions, procedures, and

safety devices. Training must include hazards
incident to the performance of all job assignments by
the contractor at the mine. An experienced miner must

accompany independent contractors subject to hazard
training at all times while underground (Section
48.11(e)) .

Persons Performing Construction Work

Construction work includes the building or demolition of any

facility,
facility,

the building of a major addition to an existing
and the assembling of a major piece of new equipment,

such as installing a new crusher or the assembling of a major
piece of equipment such as a dragline.
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A. Underground Mines

If construction work is of a major addition that causes the mine
to cease operations, no training is required under Part 48.
However, Part 48 training is required if the:

1. construction work is not of a “major addition which
requires the mine to cease operations;” or

2. mine is “operational” (that is, i1f the mine is
producing material or if a regular maintenance shift
is ongoing).

B. Surface Mines or Surface Areas of Underground Mines
No training is required under Part 48 if workers are performing
construction work.

Persons Performing Maintenance or Repair Work

Maintenance or repair work includes the upkeep or alteration of
equipment or facilities. Replacement of a conveyor belt would
be considered maintenance or repair.

A person performing maintenance or repair work, whether or not
the mine is operational, must receive the appropriate
comprehensive or hazard training under Subpart A or B. The type
of training depends upon whether the person is regularly exposed
to mine hazards.

Miners Performing Work at More Than One Mine

If a miner is based at one mine or at a central shop and
periodically works at other mines owned by the operator, the
miner must receive comprehensive training under Subparts A and
B, as appropriate, supplemented by additional hazard training,
as under Section 48.11/48.31, at each of the other mines.

Underground and Surface Miners - Crediting Training

A miner who works in both an underground mine and a surface mine
or surface area of an underground mine must have received
comprehensive underground and surface training under Subparts A
and B. Credit should be allowed for applicable training taken
under one subpart to meet requirements of the other subpart.

48 .2 (a) (2)/48.22 (a) (2) “Miner”

For hazard training (Sections 48.11/48.31), a “miner” is a
person who is not an extraction and production worker and who is
not regularly exposed to mine hazards. "Regularly exposed"
means either frequent exposure, that is exposure to hazards at
the mine on a frequent rather than consecutive day basis (a
pattern of recurring exposure), or extended exposure of more
than 5 consecutive workdays, or both.
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Miners included within the definition must be accompanied by an
experienced miner at all times while underground. The required
training should be commensurate with the expected exposure to
hazards.

48.2(b) /48.22 (b) “Experienced Miner”
Under Section 48.2(b), an “experienced miner” is:

1. a miner who has completed MSHA-approved new miner
training for underground miners or training acceptable
to MSHA from a State agency and who has had at least
12 months of underground mining experience; or

2. a supervisor who is certified under an MSHA-approved
State certification program and who is employed as an
underground supervisor on October 6, 1998; or

3. an experienced underground miner on February 3, 1999.

An experienced underground miner on February 3, 1999
includes a miner:

a. who was employed as an underground miner on
October 13, 1978;

b. who has received 40 hours of new miner training
within 12 months prior to February 3, 1999; or

C. who has had at least 12 months of underground
mining experience during the 3 years preceding
February 3, 1999.

Under Section 48.22(b), an “experienced miner” is:

1. a miner who has completed MSHA-approved new miner
training for surface miners or training acceptable to
MSHA from a State agency and who has had at least 12
months of surface mining experience; or

2. a supervisor who is certified under an MSHA-approved
State certification program and who is employed as a
surface supervisor on October 6, 1998; or

3. an experienced surface miner on February 3, 1999.

An experienced surface miner on February 3, 1999
includes a miner:

a. who was employed as a surface miner on October
13, 1978;
b. who has received 24 hours of new miner training

within 12 months prior to February 3, 1999; or
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c. who has had at least 12 months of surface mining
experience during the 3 years preceding February
3, 1999.

Once a miner has received new miner training and has accumulated
12 months of mining experience, MSHA considers that miner to be
experienced for life for training purposes. MSHA also considers
miners who are experienced miners under the old rule as
described above to be experienced miners for life.

Miners included in any of the above categories need not be
provided new miner training. However, experienced miner, annual
refresher, and, when appropriate, task training are required.

After receiving new miner training, a miner will need to
accumulate 12 months of mining experience to be considered an
“experienced miner” for training purposes. If the miner leaves
mining before accumulating the 12 months of mining experience
and:

A. less than 36 months has passed since receiving new miner
training, the miner must receive experienced miner training
before starting work.

B. more than 36 months has passed since receiving new miner
training, the miner must repeat new miner training.

There are no specific requirements for tracking, recording or
verifying the accumulation of experience. It is the operator’s
responsibility to determine the miner’s experience based on the
miner’s work and training history.

48.2 (c)/48.22 (c) “New Miner”

Persons who do not meet the criteria for experienced miners
found in Sections 48.2(b)/48.22 (b) must receive new miner
training (Sections 48.5/48.25) when starting to work or
returning to work

after an absence of more than 3 years to obtain experienced
miner status.

A. Underground Mines
An experienced surface miner who begins work in an
underground mine is, for training purposes, a new miner,
and must be provided new miner training under Section 48.5.
Credit is allowed for applicable surface training (Subpart
B) .

B. Surface Mines or Surface Areas of Underground Mines
An experienced underground miner who begins work in a
surface mine or surface area of an underground mine is for
training purposes a new miner, and must be provided new
miner training under Section 48.25. Credit is allowed for
applicable underground training (Subpart A).
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48.2(d)/48.22(d) “Normal Working Hours”

Training may only be conducted during “normal working hours.”

“Normal working hours” are determined on a case-by-case basis.
Factors such as past practices and patterns of scheduling work
should be considered.

Miners attending a Part 48 training session during “normal
working hours” must be paid at the rate they would receive if
they were working at the time. A reasonable rest period between
training sessions and working shifts should be provided.

48.2 (e)/48.22 (e) “Operator”

Independent contractors are responsible for the Part 48 training
of their employees (see 30 CFR Part 45 and this manual for more
information). A contractor may have his/her own training plan
or may utilize the mine operator’s plan.

48.3/48.23 Training Plans; Time of Submission; Where Filed;
Information Required; Time for Approval; Method
for Disapproval; Commencement of Training;
Approval of Instructors
Sections 48.3(a) (1)/48.23(a) (1), 48.3(a) (2)/48.23(a) (2), and
48.3(k)/48.23 (k) are no longer applicable. These sections were
intended to allow operators time for initial implementation of
Part 48. Each operator now has ample time to prepare a training
plan prior to opening a new mine or reopening a closed mine, and
is, therefore, expected to provide training prior to assigning
work duties.

FEach operator must submit the information required by Section
48.3(c)/48.23(c), and may use a format that is logical and
reasonable. There is an optional electronic version available
on the MSHA Homepage (www.msha.gov).

Operators must indicate a predicted time that training will
occur, such as the first week of each quarter. Specific days
and times of the training can be obtained by MSHA, as needed,
upon request.

If changes are made to the list of MSHA approved instructors,
they are not required to be submitted to MSHA for approval,
provided that the list of approved instructors is maintained
with the approved plan at the mine and is made available for
MSHA inspection and examination by the miners and their
representatives. Mine operators are still responsible for
notifying the miners and miners’ representative of any revisions
to their list of MSHA approved instructors.

If a change in mine ownership results in changes in procedures
or conditions at the mine, a new training plan must be submitted
to MSHA for approval. If conditions and procedures do not
change, the new operator may continue to utilize the current
plan with appropriate administrative changes, pending a review
by the District Manager. If plan changes are required in
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accordance with Sections 48.3(m)/48.23(m) (1,2,3), the District
Manager will indicate in writing required changes and how the
deficiencies can be corrected.

“Limited” Instructor Cards

Instructors designated by MSHA as approved instructors for
surface operations (IS) or underground operations (IU) may be
approved to teach all courses under the appropriate subpart of
30 CFR Part 48 or may be limited to teach only specific courses.

Effective August 1, 1988, those instructors who are approved to
teach only specific courses under Part 48 must have the word
“LIMITED” printed in the lower left corner of their MSHA
Instructor Card.

No such designation will appear in the lower left corner of the
MSHA Instructor Card for instructors who are approved without
limitations.

Instructors for Task Training

Under Sections 48.3(g)/48.23(g), task training required by
Sections 48.7/48.27 may be given by a qualified trainer, by an
experienced supervisor, or by persons experienced in the
particular task. Sections 48.3(c) (8) (11)/48.23(c) (8) (i1)
require listing in the training plan only the job titles of the
persons conducting the task training, and not their names.

48.4/48.24 Cooperative Training Program

Training requirements for new miners and experienced miners
(Sections 48.5/48.25 and 48.6/48.26) provide for mine specific
training. Some examples of these requirements include:
introduction to work environment; mine roof, ground controls,
and ventilation plans; the use of self-rescue devices; escape
and emergency procedures; mine transportation and communication
systems; and the health control plan. Some subject matter may
contain generic and mine-specific aspects. The mine-specific
aspects may be addressed by the cooperative trainers or the mine
operator. In all instances, new underground miner training
given through a cooperative source must provide for
approximately 8 hours of training to be given at the mine site
where the miner is employed.

Annual refresher training (Sections 48.8/48.28) is required to
cover such mine specific matters as the use of self rescuers,
the review of roof or ground control plans, and health control
plans. TIf the cooperative is to teach the annual refresher, the
mine-specific aspects must be addressed.

48.5/48.25 Training of New Miners; Minimum Courses of
Instruction; Hours of Instruction

A. Underground Mines

An experienced surface miner who begins work in an underground
mine is, for training purposes, a new miner and must receive new
miner training under Section 48.5. The MSHA district manager
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may credit applicable surface training (Subpart B) toward the
underground training (Subpart A) requirement.

B. Surface Mines and Surface Areas of Underground Mines

An experienced underground miner who begins work in a surface
mine is, for training purposes, a new miner and must receive new
miner training under Section 48.25. The MSHA district manager
may credit applicable underground training (Subpart A) toward
the surface training (Subpart B) requirements.

Job Site Training

Health and safety training may be conducted at the job site and
may involve performance of actual job tasks. Job site training
must be completed under close and continuous supervision of an
approved instructor, with training, not production, as the
primary goal. The training is acceptable if the following
conditions are met:

1. Instructors must follow an outline in which each step
of the job is broken down into instructional units.
The students must demonstrate safe performance of each
job step. Several units may be combined in the same
instructional period.

2. All health and safety standards must be observed.
48.6/48.26 Experienced Miner Training
Health and safety training may be conducted at the job site and
may involve performance of actual job tasks. Guidelines for job

site training are set out under Sections 48.5/48.25 above.

When an experienced miner returns to the same mine following an
absence of 12 months or less, the miner must be informed about
major changes affecting safety or health that have occurred at
the mine during the absence before the miner starts work. Also,
the miner must complete annual refresher training as required in
Section 48.8/48.28 before starting work, if the miner missed
that training during the absence.

With one exception, there are no time requirements for
experienced miner training. However, for miners returning to
mining after an absence of 5 years or more, the returning
“experienced miner” must receive at least 8 hours of experienced
miner training.

48.7/48.27 Training of Miners Assigned to a Task in Which
They Have Had No Previous Experience; Minimum
Courses of Instruction

An appropriately completed Job Safety Analysis may be used as a

training guide when conducting task training as long as it

complies with the task training requirements of Part 48.
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48.8/48.28 Annual Refresher Training of Miners; Minimum
Courses of Instruction; Hours of Instruction

Sections 48.8(c)/48.28(c) applied during the implementation of
the regulation and are no longer applicable.

Operators may provide annual refresher training at any time
during the last calendar month of the miner’s annual refresher
training cycle. To illustrate this policy, miners who began
work in July 2001 must complete their annual refresher training
any time in July 2002. Accordingly, training records and
schedules may be maintained on a monthly basis, rather than
tracking each miner’s individual training date. Also, operators
should be encouraged to schedule annual refresher training at
the beginning of the month so that if for some reason a miner
misses the regularly scheduled training, there will still be a
reasonable opportunity for the training to be made up before the
end of the month.

Annual refresher training is required to cover such mine-
specific matters as the review of roof or ground control plans
and health control plans in effect at the mine.

Refresher health and safety training may be conducted at the job
site and may involve performance of actual job tasks.

Guidelines for job site training are set out under Sections
48.5/48.25.

Refresher Training Following an Absence

The following training is required for experienced miners as
defined in Sections 48.2(b)/48.22(b) who return to work
following an absence:

1. When an experienced miner returns to the same mine
following an absence of 12 months or less, the mine
operator must provide annual refresher training based
on the miner’s original schedule before the absence.
The miner must complete annual refresher training
before starting work, if the miner missed that
training during the absence. Also, the miner must
receive training that covers major changes affecting
safety or health that have occurred at the mine,
before the miner starts work. This training may be
credited toward the miner’s annual refresher training.

2. When an experienced miner returns to the mine
following an absence of more than 12 months, the
operator must provide experienced miner training
before the miner begins work. This starts a new
annual refresher training date for this miner.

In either case, i1f the miner is assigned a new work task, the
operator must provide new task training prior to having the
miner perform that task.
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The above does not apply to experienced miners assigned to work
underground or on the surface for the first time. These miners
are “new miners” under the training regulations and must receive
new miner training. Credit can be given for applicable
underground or surface training.

Extension of Time to Complete Annual Refresher Training

The unexpected return of miners after absences may create a
strain between the completion of quality refresher training and
prompt return of the miners to productive employment.

In order to accommodate unforeseeable events, district managers

may consider requests for limited extensions of time to complete
annual refresher training. Such requests will be considered on

a case-by-case basis, and be granted only if:

1. The miners involved are experienced, as defined by
Sections 48.2(b)/48.22 (b).

2. Good faith efforts were made by the operator to train
the miners before the annual refresher training
anniversary date passed.

3. The miners, before returning to work, will be given
any task training required by Sections 48.7/48.27, and
will be thoroughly instructed in any changes in
procedure at the mine or in the mining environment.

In underground mines, these procedures must include
changes in roof control, ventilation, emergency
escapeways, and transportation controls.

4. The required annual refresher training will be
promptly completed.

Subject to additional conditions that the district manager may
require, a request for a limited extension of time to complete
annual refresher training may be granted when these factors are
met. In no case, however, should extensions be granted to
correct poor scheduling practices or failure to anticipate
foreseeable training needs, nor should provisions for an
extension of time appear in an operator's approved training plan
or otherwise be routinely granted.

When extensions of time to complete annual refresher training
are granted, such extensions should be confirmed in writing to
the operator, stating the conditions of the extension and the
date that refresher training will be completed. The completion
date of this refresher training cycle initiates a new
anniversary date.

Annual Refresher Guidelines for Training Plans

An effective refresher training program must be adapted to
changes in mining conditions, accident history, and other
training concerns. Time spent for each course may vary to meet
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specific needs. The following guidelines should be used to
evaluate provisions for annual refresher training:

1. The required annual refresher training courses listed
in Sections 48.8/48.28 that are not applicable to a
particular mine may be omitted from that mine's
training plan. A notation of which courses are not
applicable should appear in the training plan.

2. An 8-hour minimum is required for the total annual
refresher training program. However, the time spent
on individual courses may vary from year to year or
from one area of the mine to another depending on
specific safety or health problems encountered. The
mine's accident experience should significantly
influence the
amount and type of training miners receive throughout
he year.

3. All applicable refresher training courses listed in
the approved training plan are to be given during each
12- month cycle. However, two or more of the courses
may be covered in one training session or safety
meeting. For example, a well structured safety meeting
may cover ground control, related safety standards,
prevention of accidents, and other topics without the
necessity of separate blocks of instruction.

4., Safety meetings of at least 30 minutes duration,
conducted by an MSHA-approved instructor, and
addressing appropriate course content are acceptable
training sessions that satisfy the annual refresher
requirements.

Training plans may be revised to reflect training needs.
Requests for revisions should be submitted in accordance with
Sections 48.3(j) (1)/48.23(3) (1) .

48.9/48.29 Records of Training

Approved Forms

All Part 48 training must be properly recorded by the operator
on an MSHA Form 5000-23 (Certificate of Training), or on an
“MSHA Approved Alternate Form.” Alternate forms must include at
least as much information as the Form 5000-23, and should be
labeled MSHA Approved Alternate Form 5000-23 (current month and
year). Forms proposed by the operator must be sent for approval
to the Director of Educational Policy and Development, MSHA,
1100 Wilson Boulevard, Arlington, Virginia 22209-3939.

Record-Keeping Requirements

Operators are required under Sections 48.9/48.29 to give a copy
of the training certificate, MSHA Form 5000-23, or an approved
alternate, to the miner upon completion of each MSHA approved
training program. A “training program” is any miner training
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(i.e., new miner, experienced miner, task, annual refresher or
hazard training) completed during a 12-month training cycle.

In order to simplify record-keeping, all MSHA approved training
programs completed within a miner’s 12-month training cycle may
be recorded on one Form 5000-23, provided the following
procedures are used:

1. Each time a miner completes an MSHA approved training
program, the operator must initial and date the form
to certify that the miner has received the specified
training. Initialing and dating can be done in the
space on the form adjacent to the type of training.
Also, the miner should be given an opportunity to sign
or initial the form.

2. When a MSHA approved program is completed and recorded
by the operator, a copy of the certificate must be
given to the miner upon request.

3. At the end of the 12-month training cycle, or when the
miner signs item 8 of the form, a copy of the
completed form listing all completed training programs
and signed by the operator or the operator's
representative must be given to the miner.

For Cooperative Training Programs

Under Sections 48.4/48.24, the cooperative trainer may sign the
training certificate upon “partial completion” of cooperative
training. Final signature upon completion of the program must
be by the operator or his representative.

For Surface Mines and Surface Areas of Underground Mines

Under Section 48.31 Hazard Training, the operator may use a Form
5000-23 for hazard training. The Form 5000-23 need not be used,
however, if the following situations satisfy hazard training
requirements:

1. Verbal instructions of mine hazard avoidance
procedures are given by mine personnel, and the person
receiving the instructions signs a log sheet
indicating receipt of the instructions.

2. Written instructions of mine hazard avoidance
procedures are supplied. The written instructions,
signed by the person receiving them, or a log sheet
signed by the recipient must be maintained as a
record.

48.10/48.30 Compensation for Training

Sections 48.10/48.30 implement Section 115(b) of the Mine Act
(*Miners shall be paid at their normal rate of compensation
while they take such training”). Sections 48.2(d)/48.22(d),
which define “normal working hours,” state in part that:
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“miners shall be paid at a rate of pay which shall correspond to
the rate of pay they would have received had they been
performing their normal work tasks.”

The purpose of both the statute and the regulations is to assure
that miners are not financially penalized when they receive
training during work hours. For example, if a miner is “cross
shifted,” and the “cross shift” is considered normal working
hours, the rate of pay the miner would receive if working is the
rate the miner must receive while in training.

48.11/48.31 Hazard Training

The exposure to mining hazards varies according to the task.
The greater the hazard exposure, the greater the need for
training. Hazard training should be:

1. mine specific, so that persons are advised of the
hazards they may encounter at a particular mine; and

2. conducted each time a person enters a different mine.
Examples of Appropriate Training

Although the amount of required training may vary, the following
are examples of appropriate training:

1. Employees of Equipment Manufacturers
a. Employees who are on the mine site in a service
or maintenance capacity must be given training in
accordance with their exposure to hazards. If

the specific job will not entail frequent or
extended exposure to hazards at the mine, they
need only be given hazard training.

If the job assignment of a service or maintenance
worker is contracted to work at a mine for
frequent or extended periods, and they are
exposed to mining hazards, comprehensive training
must be given -- either new miner training or
experienced miner training, as appropriate. 1In
addition, if appropriate, the employees must be
provided with and instructed in the use and
location of the self-rescue device made available
at the mine as required by 30 CFR 75.1714, or
meet the requirements for self-rescue devices as
provided under 30 CFR 57.15030 and 57.15031, and
trained pursuant to 57.18028(b), as applicable.

b. Manufacturers’ field representatives, such as
sales representatives, must be given training in
accordance with their exposure to hazards at the
mine. If they are regularly exposed to mine
hazards, they must be given comprehensive
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training either new miner training, or
experienced miner training, as appropriate.

Labor, Management or Government Officials

a.

Labor, management, or government officials
visiting the mine site need not be given
training. However, such persons should be
accompanied by experienced miners and be provided
with appropriate safety equipment and self-
contained self-rescuer (SCSR) training (see 30
CFR 57.15031 and 75.1714).

Authorized representatives of the Secretary of
Labor or Secretary of Health and Human Services
need not be given any Part 48 training or be
accompanied when carrying out duties required by
30 CFR or by the Mine Act.

Contractors doing work for the government which
requires their presence at the mine to observe
conditions or to collect information must be
given hazard training.

Customers and Delivery Persons

a.

2003

For purposes of training, customers are
individuals who are briefly on mine property to
pick up mined materials.

The extent of customers’ exposure to mine hazards
varies. Training is not required if there is no
exposure to mine hazards. Customers must receive
hazard training commensurate to their exposure to
mine hazards. In addition, they must be trained
in the health and safety aspects and safe
operating procedures of any mine machinery or
equipment that they are required or allowed to
operate while on mine property. Comprehensive
training would apply to customers engaged in the
extraction and production process.

Delivery persons are individuals who enter mine
property briefly to deliver supplies, who are not
engaged in the extraction and production process,
or do not perform maintenance and service work.

Delivery persons must receive hazard training
commensurate to their exposure to mine hazards.
MSHA expects a realistic appraisal by the mine
operator of the hazards associated with such
jobs.
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Other Visitors

a.

2003

Underground Mines

Short-term visitors to mine sites who are not
required to be provided Part 48 training must be
provided with and instructed in the use and
location of the self-rescue device made
availableat the mine as required by 30 CFR
75.1714, or meet the requirements for self-rescue
devices as provided under 30 CFR 75.15030 and
57.15031, and trained pursuant to 30 CFR

57.18028 (b), as applicable.

Surface Mines and Surface Areas of Underground
Mines

Students on field trips and other short term
visitors (1 day or less) need not be given Part
48 training. However, they should be accompanied
by experienced miners and be provided with
appropriate safety equipment.
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PART 49 MINE RESCUE TEAMS

49.2 (a) Mine Rescue Team Requirement

When a mine operator has more than two mine rescue teams
located at a mine rescue station, only the teams that have
been designated by the operator to satisfy this Section will
be subject to the requirements of Part 49.

49.2 (a) Mine Rescue Service Arrangements

When an operator enters into an arrangement with another
entity to provide mine rescue services, that entity must have
supervisory control over the members of the mine rescue teams
so that the team members can be instructed to present
themselves at the mine site in the event of an emergency.

Examples 1 through 5, attached at the end of this Part 49,
illustrate some of the arrangements for mine rescue services
that may be encountered, together with instructions on what
is necessary to establish these arrangements.

49.2 (c) Mine Rescue Team Qualification

Persons who became members on and after July 11, 1981, must
satisfy the 1l-year underground experience requirement in this
rule. For the purposes of mine rescue work only, surface
miners whose work regularly takes them underground qualify
for the underground experience requirement and, therefore,
are eligible for team membership. The underground experience
requirement is waived only for those miners who were on
established mine rescue teams as of July 11, 1981.

49.2 (d) Advance Ground Transportation Arrangement

The operator must make arrangements in advance for ground
transportation so that the teams and equipment can be
dispatched to the mine with minimum delay in the event of a
mine emergency. This does not mean, however, that the ground
transportation must remain at the mine rescue station at all
times.

49.2 (h) Operator Statement

The statement submitted by the operator shall state that
either the operator has independently provided mine rescue
teams or that the operator has entered into an agreement with
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another entity for this service. The name and the location
of the entity providing the service shall also be included.

When mine operators make mine rescue services available through
agreements with other mine operators or independent entities,
such arrangements shall be reviewed by the district manager to
assure that the mine rescue capability to be provided satisfies
the requirements of Part 49.

49.3 (a) Alternative Mine Rescue Capability for Small and
Remote Mines
Where the total underground employment of the operator's mine
and any surrounding mine(s) within 2 hours ground travel time is
less than 36 persons, an operator may provide for alternative
mine rescue capability under Section 49.3. However, it should
be noted that compliance with Section 49.2 (Availability of Mine
Rescue Teams) is required where a group of mines are located
within 2 hours of ground travel time to each other and
collectively employ 36 or more miners underground, unless the
underground mine qualifies for alternative rescue capability for
special mining conditions under Section 49.4.

49.5 (a) Designation of Mine Rescue Stations

Every operator of an underground mine is required to designate,
in advance, the location of the mine rescue station serving the
mine.

49.5 (b) Centralized Storage for Mine Rescue Equipment
All of the mine rescue equipment required by Section 49.6
(Equipment and Maintenance Requirement) must be stored at one
location (see Example No. 5). MSHA recognizes that in certain
circumstances the same protection provided by this requirement
may also be achieved through different storage arrangements.
However, storage of mine rescue equipment at more than one
location may only be adopted through the petition for
modification process (30 CFR Part 44).
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49.5 (d) Inspection of Mine Rescue Station®

When a mine operator has more than one mine rescue station
within 2 hours ground travel time of the mine or mines, only the
designated rescue station and teams assigned to that station
will be subject to the requirements of Part 49.

If, for example, three mines owned by different companies enter
into an arrangement and designate a common mine rescue station,
while still maintaining their own individual teams and stations,
inspection activity for Part 49 compliance would be limited to
the designated station and to teams assigned to that station
only.

However, if the operator designates more than one mine rescue
station, each station and teams assigned to those stations must
meet the requirements of Part 49.

Mine rescue facilities and/or teams situated on the property of
an underground mine and maintained by mine operators or
independent contractors will be regularly inspected. If an
independent contractor maintains mine rescue facilities and/or
teams on mine property, citations or orders for Part 49
violations should be issued to the independent contractor under
Part 45.

Mine rescue facilities and/or teams located off mine property
which are maintained by independent contractors for purposes of
Part 49, shall be examined at least twice each year. This
examination shall be for purposes of determining whether the
mine operators served by the independent contractors have
arranged

for the required rescue services. When independent contractors
located off mine property are not equipped to provide the
services required by Part 49, the mine operators served by these
contractors shall be issued citations for failure to have
arranged for the required rescue services. In each citation,
the operator should be notified of the deficiencies in his/her
contractor's mine rescue services. To abate the violation, the

! Nothing in these interpretations is intended to limit

MSHA's jurisdiction over and authority to inspect independent
contractors located off mine property who provide mine rescue
team service to mine operators for purposes of Part 49.
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operators must either make other arrangements which satisfy Part
49, or have the contractor correct the deficiencies.

Where independent contractors who provide rescue team services
to operators are located off mine property, and they refuse or
impede MSHA examination of their facilities, the mine operators
served by the contractor shall be issued citations for failure
to arrange for the rescue services required by Part 49. To
abate the violation, the operators must make other arrangements
which satisfy Part 49 or assure that examination of the
contractor's facilities can be properly made.

These instructions do not apply to those state agencies who have
entered into a Memorandum of Understanding with MSHA. The terms
of the Memorandum of Understanding will govern the frequency of
inspections and actions to be taken.

Inspection of Mine Rescue Stations Serving Both Coal and
Metal/Nonmetal Mines

Where coal mining and metal/nonmetal mining are performed in the
same geographical area, the mine operators for both types of
mines may designate the same mine rescue station to serve their
mines. If this situation exists, the mine rescue station shall
be inspected by personnel from either Coal Mine Safety and
Health or Metal and Nonmetal Mine Safety and Health, but not by
personnel from both entities.

To avoid duplication of MSHA inspections and minimize confusion
as to which entity should inspect mine rescue stations, the
policy below shall be followed:

1. Mine rescue stations located on mine property that
have been designated to serve coal mines and
metal/nonmetal mines shall be inspected by the entity
having jurisdiction over the mine.

2. Mine rescue stations located off mine property that
have been designated to serve coal mines and
metal/nonmetal mines shall be inspected by the entity
having jurisdiction over the majority of mines being
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served by the rescue station. If the station serves
an equal number of coal and metal/nonmetal mines, the
entity having jurisdiction over the majority of mines
in the area shall make the inspection.

3. Questions as to which entity should inspect a mine
rescue station shall be decided between the
appropriate district managers of the two entities.

State Mine Rescue Stations

There are currently eight states which have entered into a
Memorandum of Understanding with MSHA concerning mine rescue.
They are:

Alabama Indiana Kentucky
Ohio Illinois Tennessee
Virginia West Virginia

These states provide mine rescue services to mines within their
respective jurisdictions. According to each MSHA-State
Agreement, inspections of rescue stations are to be conducted
every 6 months by a designated MSHA representative in the
district where the station is located.

Particular attention should be given to paragraph IID of the
Agreement which sets out the procedures to be followed for
cooperative correction of violations of 30 CFR Part 49.
Under this paragraph, violations must be brought immediately
to the attention of the appropriate state official so that
the state may take prompt action to correct them. However,
no citation or order should be issued to the state.
Additionally, the following guidelines should be used in
conducting inspections:

1. The inspection report is to be sent to the
Department of Mines in the state where the station
is located.

2. If an inspection discloses a violation of 30 CFR
Part 49, and disagreement arises between the state
and the MSHA district that prevents a cooperative
resolution of the problem, a memorandum to the
appropriate MSHA Chief, Division of Safety, is to
be prepared that sets out the facts necessary for a
determination of the appropriate action to be
taken.
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49.6 Equipment and Maintenance Requirements

In some instances, inspectors may find that operators exceed
the minimum requirements for the equipment. If, for example,
equipment for three teams is located at a mine rescue station
and i1if sufficient equipment is maintained in operating
condition for two teams, there would be no violation if the
remainder of the equipment is not in operating condition.
However, the inspector should recommend that the non-
operational equipment be segregated or conspicuously
identified to avoid the possibility of its use in an
emergency.

49.8 (a) Training for Mine Rescue Teams

Persons who become team members on and after July 11, 1981,
must complete the initial 20-hour training course prescribed
by MSHA's Office of Educational Policy and Development. The
initial training requirement is waived only for those miners
on established mine rescue teams as of July 11, 1981, because
such miners would already be familiar with the use, care and
maintenance of the selected breathing apparatus.

49.8 (b) (2) Periodic Breathing-Apparatus-Wearing
Requirement

For training purposes, the wearing of the breathing apparatus

by team members while under oxygen must total 2 hours every 2

months. This may be accomplished by wearing the apparatus

continuously for 2 hours or in smaller increments which total

2 hours for the 2-month period.

Mine rescue team members who participate in a bonafide mine
rescue contest will receive an 8-hour training credit which may
be applied toward fulfilling the annual refresher training
requirements of 30 CFR 49.8(b). The training credit must be
used within 365 days following the date of the mine rescue
contest in which it was earned. Only one 8-hour training credit
will be granted and used during any one calendar year.
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In order to receive such credit, it is necessary that
preparation for and participation in the mine rescue contest
include the following elements required by Section 49.8(b):

- the wearing and use of the breathing apparatus by team
members for a period of at least 2 hours while under
oxygen every 2 months;

- where applicable, the use, care, capabilities, and
limitations of auxiliary mine rescue equipment, or a
different breathing apparatus;

- any other advanced mine rescue training and procedures
as prescribed by MSHA's Educational Policy and
Development (EP&D); and

- mine map training and ventilation procedures.
This credit will not satisfy the requirement that training
sessions be conducted underground at least once each 6 months.

In addition, team training conducted apart from the competition
must satisfy all elements of Section 49.8(b).
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SITUATION:

QUESTION:

ANSUER:
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MINE RESCUE STATIONRN

All three mines and the rescue station are
owned by the same company. The twvo TEesScCuUe
teams arve conprised of members from sach
wine.

Should each mine enter intc an arrangement
with the other mines. to -atisfy the
requitenents?

No arrangeuent is necgss-ry becun-c the

company . has supervi;ory conttol over the
rescue teams and the rescue equipncat.
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Example 2

DIFFERERT COMPARIES

I MINE B '

4 Rescue 4 Rescue Teanm
Teamn Members

Members

—

MINE RESCUE STATION

Each mine is owned by a different company;
hovever, they jointly owvn the rescue
staticn and equipment. The tvo rTescue
teams are couprised of members from each
mine.

Should each company enter into an arrangement
with the other tvo companies to satisfy the
requirements?

Yes, an arrangewent must be wade betveen
each of the cowmpanies.
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Example 3

SAME COMPANRY DIFFERENT COMPANY

6 Rescue Team 6 Rescue
Members Teauw

2 hrs. ground
transportation

MINE RESCUE STATION

Ovoed and Operated by the State

SITUATION: The rescue teams from Minme A and B are maintaimned
by the State; hovever, the State does not have the
authority to cause the tesms to respond to an
emergency. The rescue station and equipment is
ovned and controlled by the State.

QUESTIORNR: Who wust Mine C make an arrangement with to
provide rescue capability?

ANSWER: Mine C vould be required to enter into an sgreement
- vith both the State vho ovns the equipment and the
operator of Mines A and B vho has supervisory control
over the rescue tesms. Additionally, the operator of
Mines A and B would be required to enter into an
sgreement with the State to provide the equipment.
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Example 4

COMPARY A "COMPANY B . COMPANRY -C

€

© 0

€ -

S »

°®

e

o0

6 Rescue Tean 6 Rescud < g
Members Team | L ¢
Members | £ &

o~ W

| | °

MINE RESCUE STATION

Ovned and Operated by the State

SITUATION: The rescue teams from Mine A and B are wmaintained
by the State. The State has statutory or contracted
authority to cause the teams to respond to a mine
emergency. The rescue station amnd equly-ent are
ovned by the State.

QUESTION: Would all three wines be required to enter into an
arrangement wvith the State?

ANSWER: Yes, in this case the operators of each of these

mines vould be required to enter into an arrsngement
vith the State.
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Example 5

SAME COMPANRY A
lnxﬁz A ] jlnrns B I f!uxnz c j

. One Rescue Teamw - One iesrut Tean One lep:ue Teanm

AN A AR
i i

MINE RESCUE STATIOR MINE RESCUE STATION MINE RESCUE STATION.
Sufficient Equipment to Sufficient Equipment to Sufficient Equipwent to
Supply One Teanm Supply One Team Supply One Team

SITUATION: All three mines are ovuned by the same company, with
a Tescue tean (6 wmembers) and & rescue station at -
each wmine. Each of these stations are sufficiently
equipped for one team such as six breathing ’
spparatuses, one extra Oy bottle, etc. - All three’
stations are vithio tvo hours of ground tramspor-
tation of esch mine.

QUESTION: Uoﬁld this type of sitvation for rescue stations be
acceptable?

ANSWER: Ko, all of the required equipment must be stored
at one central location as indicated in the
regulations. Hovever, MSHA recognizes that there
may be certasin circuostances that MSEA wvould
consider under a petition for modification.
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PART 50 ACCIDENTS, INJURIES, ILLNESSES, EMPLOYMENT, AND
COAL PRODUCTION IN MINES

IIT.50-1 Citations for Failure to Report Under Part 50
An evaluation of operator compliance with reporting
requirements under Part 50 shall be made at every regular
inspection.

To ensure that the issuance and assessment of citations for
failure to report as required by Part 50 is handled
uniformly, inspectors will issue a citation for each separate
instance of a failure to report an accident, injury or
illness, or quarterly employment and production. Each such
citation will be subject to a separate penalty.

Inspection personnel should carefully review the degree of
negligence associated with all Part 50 citations. Any
violation of Part 50 considered to be the result of a high
degree of negligence or other unique aggravating
circumstances may be referred for special assessment.

Where circumstances indicate that there has been flagrant
conduct surrounding a failure to report, such as attempting
to conceal the fact that an injury occurred, serious
consideration should be given to a reckless disregard
negligence evaluation. The facts involved in such a
violation should be carefully documented and transmitted to
the appropriate District Manager for use in determining
whether a recommendation for special assessment is
appropriate.

ITI.50-2 Reporting of Silicosis and Other Pneumoconioses

30 CFR Part 50 requires that operators report each accident,
occupational injury, or occupational illness at the mine. An
"occupational illness" is defined in 50.2(f) as:

...an illness or disease of a miner which may have
resulted from work at a mine or for which an award
of compensation is made.

30 CFR 50.20-6(b) (7) (11) states:
Code 22 - Dust Disease of the Lungs

(Pneumoconioses) . Examples: silicosis, asbestosis,
coal worker's pneumoconiosis, and other
pneumoconioses.

Diagnosis of an "occupational illness or disease" under Part
50 does not automatically mean a disability or impairment for
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which the miner is eligible for compensation, nor does the
Agency intend for an operator's compliance with Part 50 to be
equated with an admission of liability for the reported
illness or disease. MSHA views a disability as
distinguishable from a reportable diagnosis of silicosis or
other pneumoconioses. A diagnosis would be reportable to
MSHA if there is evidence of exposure coupled with an x-ray
reading of 1/0 or above, using the International Labor Office
(ILO) classification system. On the other hand, states may
require different or additional evidence in determining
disability such as a physical examination, lung function
test, etc.

MSHA's position is that any medical diagnosis of a dust
disease or illness must be reported under Part 50. A medical
diagnosis may be made by a miner's personal physician,
employer's physician, or a medical expert.

If a chest x-ray for a miner with a history of exposure to
silica or other pneumoconiosis-causing dusts is rated at 1/0
or above, utilizing the ILO classification system, it is
MSHA's policy that such a finding is a diagnosis of an
occupational illness, in the nature of silicosis or other
pneumoconiosis and, consequently, reportable to MSHA.

An operator need not report to MSHA within 10 days any chest
x-ray result if the operator is actively seeking a more
definitive second opinion in a timely manner and has
supporting documentation. MSHA will not take enforcement
action for exceeding the 10 day reporting requirement in this
situation. If a second opinion by a "B" reader substantiates
the first diagnosis of 1/0 or above, then the illness must be
reported to MSHA.

If the second opinion by a "B" reader does not rate the x-ray
at 1/0 or above, using the ILO classification system, MSHA
will continue to stay enforcement action if operators seek a
third opinion by an additional "B" reader to determine a
majority opinion. MSHA will accept this majority opinion as
an accurate diagnosis for reporting purposes.
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A "B" reader is a physician certified by the Center for Disease
Control's (CDC) National Institute for Occupational Safety and

Health (NIOSH) to interpret chest radiographs to detect
pneumoconiosis using ILO guidelines.

IIT.50-3 Part 50 Audit After Fatal Accident

MSHA has the option to conduct a Part 50 reporting audit at a mine
where a fatal accident occurs. Factors MSHA will consider in deciding
whether to conduct a Part 50 audit after a fatality include the
following:

e MSHA received complaints by miners or a miners’ representative
that reportable accidents were not being reported by the mine
operator;

e MSHA otherwise has reason to believe there has been
underreporting of accidents at a mine; or

MSHA may also conduct a Part 50 audit after a fatal accident if the
mine’s accident and injury rates vary substantially from the accident
and injury rates for mines of a similar type.

A mine which has been audited within a year preceding a fatal accident
need not be audited again, unless the district manager or the
Administrator determines otherwise.

I1I1.50-4 Part 50 Notification, Investigation, Reporting and
Recordkeeping Requirements for Independent Contractors

Independent contractors who are performing any of the nine types of
services or construction listed under Section 45.3, Part 45 of this
Manual, must report accidents, injuries and illnesses under 30 CFR
50.20. 1In addition, these independent contractors must maintain
records of such reports under 30 CFR 50.40; and they must file
quarterly employment reports under 30 CFR 50.30. Except as otherwise
determined by the district manager, other independent contractors are
not required to comply with the above referenced regulatory sections.

Without regard to the type of work being performed, all independent
contractors are required to comply with the notification,
investigation and preservation of evidence requirements of 30 CFR
Sections 50.10, 50.11 and 50.12 respectively, and they are required to
comply with 30 CFR 50.41 regarding verification of reports.

To minimize the burden of quarterly employment reporting, for those
contractors required to do so, only a single MSHA Form

7000-2 must be completed and filed for any calendar quarter in which
a contractor has worked. Only the types of work listed under
Paragraph 45.3, Part 45 of this Manual need to be reported.

As in the case of mine production operators, the information
necessary to complete a Form 7000-2 by an independent contractor is
the average number of employees and the total employee hours
involved in the work being reported. However, this employment
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information must be developed separately for the surface mines
and for the underground mines where the work being reported was
performed.

In addition, in order to ensure compatibility of MSHA
statistics, separate 7000-2 forms are to be used for work
performed at metal and nonmetal mines and at coal mines. For
work performed at underground mines, this information must be
separated for work performed underground and for work performed
on the surface of underground mines, and then entered on the
appropriate line. For work performed at surface mines,
employment information must be separated for the several types
of surface mines indicated on the form (e.g., strip, open pit or
quarry, auger mine, dredge, etc.), and then entered on the
appropriate line. When work being reported on any particular
line was performed at more than one site, the required
employment information should be computed together.

The independent contractor and the production-operator may
coordinate the submission of their quarterly reports so that the
production-operator actually submits the report covering the
contractor. When this is done, a separate Form 7000-2 must be
filed for the operator and for each independent contractor. It
should also be remembered that the independent contractor is
individually responsible for complying with 30 CFR 50.30.
Consequently, if the production-operator fails to submit the
separate quarterly employment report covering the independent
contractor, that contractor may be cited for a violation of its
compliance responsibility.

IIT.50-5 Reporting and Investigating Blocked Passage Through
the Tailgate Side of Longwall Mining Operations in
Coal Mines
It is MSHA policy to promptly investigate any fall of roof or
rib in a coal mine which blocks miners' travel off a longwall
through the tailgate entries. Continued mining or any other
action that may alter the site of the fall or any related area
is not to be permitted until the MSHA's investigation is
completed, except as recognized by 30 CFR 50.12.

Maintaining the entries that provide access into and out of
longwall face areas is important to miner safety, particularly
in the event of life-threatening circumstances. Accordingly,
falls which block tailgate entries so that passage out of a
longwall panel is limited to one side are to be promptly
investigated.

Under 30 CFR Section 50.10, mine operators are required to
immediately contact the local MSHA district or subdistrict
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office if an accident occurs. The term "accident" is defined by
30 CFR Section 50.2(h) (8) to include any unplanned fall that
occurs in active workings which impedes passage.

The purpose of this investigation is to evaluate the cause of
the fall, including the roof support being used and the
conditions that caused it to fail. To conduct a proper
evaluation, it is important that the fall and the surrounding
area not be disturbed. Therefore, under 30 CFR Section
50.12, mining or any other action that may alter the site of
the fall, or the related area, is not to be permitted, except
for the reasons identified in 30 CFR Section 50.12.

When a report is received that passage through the tailgate
side of a longwall panel is blocked, every attempt should be
made to expedite the investigation. To do so, the
investigation should begin no later than the end of the shift
following the shift on which the fall was reported to MSHA.

50.2 Definitions

Mine operators are required by 30 CFR Part 50 to report each
accident, occupational injury, or occupational illness at a
mine. A hoisting accident is defined in 50.2 (h) (11) as:

Damage to hoisting equipment in a shaft or slope
which endangers an individual or which interferes
with use of the equipment for more than thirty
minutes.

This definition covers hoisting equipment in a shaft or
slope, such as elevators, cages, skips, slope cars, platforms
and mechanical escape facilities, that is intended or used
for the transportation of personnel, equipment, or material.
Damage to such equipment meeting the definition in 30 CFR
50.2(h) (11) would, therefore, be reportable under 30 CFR
50.10 and 50.20.
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50.20 Preparation and Submission of MSHA Form 7000-1
and
50.30 Preparation and Submission of MSHA Form 7000-2.

The Code of Federal Regulations requires mine operators and
independent contractors performing certain types of work
activity on mine property to submit reports of injuries,
illnesses, and accidents, as defined in 30 CFR 50.2(e), (f),
and (h), respectively, and worktime information as discussed
in 30 CFR 50.30. Sections 50.20-1 and 50.30-1 contain
general instructions for submitting these data on MSHA Forms
7000-1 and 7000-2, respectively.

In an effort to reduce the reporting burden and cost to
operators and contractors, MSHA has provided a toll-free number
connected to a facsimile machine in Denver. The number is (888)
231-5515. Operators and contractors may submit a facsimile via
this number in lieu of mailing the original of MSHA Form 7000-1
or Form 7000-2 to the Office of Injury and Employment
Information in Denver, formerly known as the Health and Safety
Analysis Center.

Additionally, the toll-free number in Denver may be used to send
the second copy (pink copy) of Form 7000-1 containing return-to-
duty information. In order to differentiate it from the
original, however, the word "PINK" must be printed at the top of
the copy.

Experience has demonstrated that material prepared in pencil or
in blue ink does not transmit legibly. If such forms are
transmitted by "fax" and prove to be illegible, the sender will
be contacted to resubmit by regular mail. To avoid duplication,
however, do not send a copy of the same form through the mail
unless requested to do so.

Problems with the receiving facsimile machine in Denver may be
addressed by calling (303) 231-5453 during normal work hours.
Section 50.20-1 also requires that the first copy (yellow copy)
of Form 7000-1 be sent to the appropriate MSHA Coal or Metal and
Nonmetal district office. The district offices also have
facsimile machines with which to receive this document; however,
the numbers are not toll free. A list of these fax machine
numbers follows.
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Coal Mine Safety and Metal and Nonmetal Mine
Safety
Health District Offices and Health District Offices
1 (717) 826-6207 Northeastern (412) 772-0260
2 (412) 925-6190 Southeastern (205) 290-7299
3 (304) 291-419¢6 North Central (218) 720-5650
4 (304) 877-3927 South Central (214) 767-8405
5 (540) 679-1663 Rocky Mountain (303) 231-5468
6 (606) 437-9988 Western (707) 447-9816
7 (606) 546-5245
8 (812) 882-7622
9 (303) 231-5553
10 (502) 825-0949
11 (205) 290-7389
50.20-3 Criteria - Differences Between Medical Treatment and
First Aid

The use of prescription medication alone for any treatment other
than for an eye injury is not a reportable medical treatment for
an occupational injury under Title 30, Code of Federal
Regulations, Section 50.20-3. Use of prescription medication
for eye injuries remains a reportable treatment under Paragraph
50.20-3(a) (5) .

50.30 Preparation and Submission of MSHA Form 7000-2
See 50.20/50.30 above.

Starting in January 1998, mine operators and contractors also
have the option to complete and submit MSHA Form 7000-2 to MSHA
directly over the Internet through MSHA’s homepage
(http://www.msha.gov) or through the Department of Labor’s
homepage (http://www.dol.gov) under “elaws.” To complete MSHA
Form 7000-2, follow the instructions provided on the screen.

The system guides mine operators and contractors through the
reporting process, taking into consideration the type of
reporting operation. The system advises users to print a copy
of the completed form for company files. This copy will
document compliance with reporting requirements under 30 CFR
50.30. Companies filing electronically will also receive E-Mail
confirmation that required information has been received by
MSHA.

The system is designed for initial filings submitted for the
preceding quarter only. Amended filings that correct

information previously filed, or those submitted late, must
continue to be mailed to the Office of Injury and Employment
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Information (OIEI), P. O. Box 25367, Denver, Colorado, 80225 or
faxed toll-free to (888) 231-5515.
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Part 62 Noise Enforcement Policy
62.1 Operator Noise Exposure Determination

1. Can I still use the noise monitoring equipment I already
have?

Yes, 1f it meets the criteria listed in Section
62.110(b) (2) which states that a miner’s dose determination
must:

- be made without adjustment for the use of any

hearing protector;

- integrate all sound levels over the appropriate
range;

- reflect the miner’s full work shift;

- use a 90-dB criterion level and a 5-dB exchange
rate; and

- use the A-weighting and slow response
instrument settings.

Additional information is in MSHA's "A Guide to Conducting
Noise Sampling" which is available from the MSHA web page

at http://www.msha.gov. Copies were also distributed to
mine operators.

2. If I determine, without physically sampling, that a miner's
noise exposure equals or exceeds the action level (AL), or
exceeds the permissible exposure level (PEL), maximum level, or
dual hearing protection level (DHPL), am I still required to
notify the miner?

Yes. Such notification is required regardless of the
source of information that shows an overexposure. For
example, you must provide the miner written notification
that his or her exposure equals or exceeds the action level
(or exceeds other specified levels) based on the noise
level information from the equipment's manufacturer or
other source. You must also notify the miner of the
corrective actions you will implement.

3. Can I have to satisfy the requirement to notify a miner that
his or her exposure exceed the action level (85 dBA) by posting
a sign at the entrance to the mine site listing those areas at
or above 85 dBA, or do I have to give the notices to each
individual miner who is exposed to noise at or above 85 dBA?

Fach miner must be provided with individual written
notification. This will ensure that all miners are
properly notified and informed of any additional

Sept. 2013 (Release III-30) 71



MSHA PROGRAM POLICY MANUAL VOLUME III

precautions necessary to protect their hearing.

4. What is the definition of "miner" for noise monitoring and
who does this definition cover?

The noise standard does not include a separate definition
of a miner. For purposes of the standard, the definition
of “miner” is the same as in Section 3(g) of the Mine Act.

It means any individual working in a coal or other mine.

5. A lot of questions have arisen regarding monitoring, and
whether or not monitoring is specifically required. Please
clarify my responsibilities regarding noise monitoring.

The standard requires that you establish a system of
monitoring that evaluates each miner’s noise exposure
sufficiently to determine continuing compliance with all
aspects of the standard. This means that whatever system
you establish must keep you aware of when a miner is
overexposed to sound levels, whether your exposure
determinations are based on noise level information from
the manufacturer, sampling conducted by an insurance
carrier, or sampling conducted by MSHA.

6. If a miner’s noise exposure 1s assessed using a personal
noise dosimeter and does not equal or exceed the action level,
how often does he or she have to be monitored?

The noise monitoring provision is performance oriented and
does not specify the frequency of monitoring. The standard
does require you to establish a system of monitoring that
evaluates each miner’s noise exposure sufficiently to
determine continuing compliance with the standard.

7. When initially assessing miners’ noise exposures under
Section 62.110, may I use one miner’s sampling results as
representative of multiple miners who perform the same tasks on
the same or another shift, such as operating similar equipment?

Yes, depending on the circumstances, you may monitor areas
of the mine or representative job tasks in order to obtain
sufficient information to determine compliance with the
standard. Monitoring a representative number of the miners
operating the same type of equipment is acceptable.
However, the monitoring results for one miner operating a
piece of equipment may not be consistent with noise
exposures for other miners operating similar, but not the
same, eguipment.
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8. If I voluntarily establish a hearing conservation program
and enroll all miners at my mine, will I have to monitor for
noise exposure at the action level?

If you can determine that a miner’s noise exposure is at or
above the action level without monitoring and you notify
the miner according to the requirements of 62.110, then
specific sampling for action level noise exposure is not
necessary. However, notifying the affected miners that
their exposures are at or above the action level is still
required.

9. Can I cover the requirement for notifying a miner of
exposure to excessive noise within 15 days by posting the notice
on the bulletin board? How should I ensure that a miner
received a copy of the results? Can I require the miner to
date, time, and initial the document?

Section 62.110(d) specifically requires that you notify
each miner of any overexposure to noise in writing within
15 calendar days. Posting the notification on a bulletin
board will not meet this requirement. How you ensure that
the miner received the notification is not covered by the
standard.

10. How does MSHA expect mine operators to control the noise
exposure of maintenance workers or examiners who have varying
tasks and do not work at set locations, but travel throughout
the mine, plant or mill?

MSHA’ s experience shows that administrative controls are
effective in this situation, but you have the choice of
using either engineering or administrative controls, or a
combination of both, to reduce the

miners’ noise exposures. You must use feasible engineering
and administrative controls to reduce the miners’ exposures
to allowable levels. If such controls do not exist or do
not reduce the miners’ noise exposures to the PEL, an
operator must still comply with all other provisions of
Part 62.

11. Does this standard eliminate the need for me to have
qualified people conduct noise monitoring?

Part 62 does not require you to have persons “qualified” by
MSHA to conduct noise monitoring. However, persons
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conducting noise monitoring must be knowledgeable of how to
measure nolse exposures.

12. Will MSHA continue to qualify persons to conduct noise
monitoring?

No, but MSHA will continue to conduct noise sampling
courses for the industry.

13. What error factors will MSHA use for enforcing the four
exposure levels (AL, PEL, DHPL, and maximum level)?

MSHA will continue to use a 2 dBA error factor. MSHA will
issue citations for the following noise exposure doses: 66%
for AL, 132% for PEL, and 1056% for DHPL.

62.2 Maximum Level

1. Can miners be exposed to sound levels exceeding the maximum
level of 115 dBA for any period of time? Will MSHA permit any
duration of exposure above 115 dBA before citing a mine
operator? When will MSHA cite operators? Is the maximum level a
15-minute average of exposure? Will impact/impulse noise be
considered as part of the maximum level?

MSHA will continue to enforce the maximum level in the same
manner that it was enforced under its previous noise
standards. In most cases MSHA noise exposure
determinations will be based on full-shift surveys using a
personal noise dosimeter. MSHA may issue a citation if
sound levels exceed 117 dBA (115 dBA maximum level + 2 dBA
error factor) for at least 30 consecutive seconds. When a
miner is exposed to 117 dBA for more than 15 minutes, the
90 dBA PEL is also exceeded. In such cases, the Agency
will cite operators for exceeding the 90 dBA PEL rather
than for exceeding the maximum level if the operator has
not installed and/or maintained all feasible controls.

The noise standard does not include a separate standard for
impact/impulse noise. MSHA stated in the preamble to the
standard that impact/impulse noise will be integrated along
with continuous noise in determining a miner’s exposure to
the maximum level as well as to all other required levels.

Sampling of an individual miner’s exposure in the hearing
zone will be conducted with a noise dosimeter and a sound
level meter using the A-weighting slow response setting for
determining compliance with the maximum level.

2. What am I required to do if I exceed the maximum level?
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As with exposure exceeding the 90 dBA PEL, if you exceed
the maximum level you are required to use all feasible
engineering and administrative controls, provide and ensure
the use of hearing protection, enroll affected miners in an
HCP, post any administrative controls that are being used
on the mine bulletin board, and provide copies of those
administrative controls to affected miners. All
requirements of Section 62.130 apply.

62.3 Noise Controls

1. Where I have multiple pieces of the same type of equipment,
how will MSHA address the other pieces while the first piece is
being equipped with noise controls?

Compliance and feasibility are determined on a case-by-case
basis. MSHA intends to give operators a reasonable amount
of time to put controls on equipment. In some cases this
may require a prolonged period of time, while in other
instances it may not.

2. If a doctor fits a miner with hearing protection will this
be permitted in lieu of installing expensive noise controls?

No. Personal hearing protection is not considered a noise
control.

3. What if I have changed administrative controls and MSHA
determines a miner 1s being overexposed?

If MSHA sampling shows that a miner is overexposed to noise
and the administrative and/or engineering controls you have
installed are not effective, MSHA will determine if
additional feasible controls are available that would be
effective. 1If so, a citation will be issued.

4. Will I be issued a 104 (b) order for failure to install
engineering and administrative controls which MSHA believes are
feasible?

MSHA will first issue a 104 (a) citation for failure to
install feasible controls when required to do so under
Section 62.130. If during a compliance inspection, MSHA
finds that you failed to abate the citation within the
specified time period, then MSHA may issue a 104 (b) order.

5. What will MSHA do in a situation where I have determined
that a miner is overexposed to noise and I am in the process of
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installing controls?

MSHA will evaluate your efforts to attain compliance and a
citation may not be warranted.

6. Will MSHA allow me to bring onto mine property older
equipment that causes a miner’s noise exposure to exceed the
PEL?

The noise standard does not prevent you from bringing any
equipment onto your property. However, the noise standard
does require you to use both feasible engineering and
administrative controls, if necessary, to reduce a miner’s
exposure to the PEL.

7. How will MSHA address labor/management agreements that
affect the use of administrative controls?

MSHA policy regarding labor/management agreements will
not be affected by the new noise standard.

62.4 Feasibility of Engineering and Administrative Controls

1. Will MSHA continue to apply its metal and nonmetal noise
decisions as decided by the Federal Mine Safety and Health
Review Commission as the basis for how it will determine
feasibility of engineering controls?

Yes, the noise decisions will continue to be applicable to
feasibility of controls.

2. In enforcement, how does MSHA apply the noise case factors?

Consistent with the Commission decisions, in enforcing the
noise standard, MSHA will continue to consider three
factors in determining whether engineering controls are
feasible at a particular mine. These factors are: (a) the
nature and extent of the exposure; (b) the demonstrated
effectiveness of available technology; and (c) whether the
committed resources are wholly out of proportion to the
expected results.

2 (a) . The nature and extent of the exposure.

In considering the nature and extent of exposure as a
factor in determining whether controls are feasible, MSHA
will consider the following components: source(s) of noise,
level (dose), and duration of exposure. For example, the
exposure of miners, such as percussive drillers or
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bulldozer operators, to high levels of noise on a
continuous or daily basis would require the application of
feasible controls.

2 (b). The demonstrated effectiveness of available
technology.

MSHA intends to continue its longstanding policy currently
in effect for metal and nonmetal mine operators of
determining what constitutes an effective control, i.e.,
where a control or a combination of controls could achieve
at least a 3 dBA reduction in noise exposure. This
represents a 50% reduction in sound energy. Where a single
engineering control does not provide at least a 3 dBA
reduction in a miner’s noise exposure, you must consider
the expected level of reduction from a combination of
technologically available controls. We have many years of
experience in achieving significant reduction in sound
levels on most pieces of equipment in metal and nonmetal
mines. Working together with metal and nonmetal operators
and equipment manufacturers, MSHA has made great strides in
significantly reducing noise exposure through the use of
available noise controls.

MSHA has also gathered information on effective noise
controls for coal mining equipment. The Office of
Technical Support works closely with the inspectorate in
providing information on effective noise controls. MSHA is
available to assist operators and miners and has made
available a comprehensive list of equipment manufacturers,
suppliers of acoustical material and links to other
Internet sites where lists of noise consultants may be
obtained.

2(c). Whether the committed resources are wholly out
of proportion to the expected results.

In considering this factor, MSHA will determine whether the
cost of abatement is out of proportion to the expected
reduction in noise exposure. If a control is extremely
costly for the operator but the expected reduction in noise
exposure is minimal, MSHA may determine that it is not
economically feasible for you to install the control. For
example, MSHA will not require rod and ball mills to be
enclosed at costs that could reach hundreds of thousands of
dollars. However, MSHA may require that control rooms and
other practical controls be implemented to reduce noise
exposure.
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3(a). With respect to determining feasibility of
engineering and administrative controls, does the “nature
and extent of the overexposure” mean that controls which
would be deemed feasible where noise exposures are 105 dBA
might not be deemed feasible where the noise exposure 1is
only 95 dBA? Or, does it mean that the feasibility of
engineering controls may depend on how many miners are
overexposed?

Engineering and administrative controls that are feasible
to reduce a miner’s noise exposure at a very high level
will be considered feasible at lower levels above the PEL
as well. For example, controls that are determined to be
feasible where noise exposures are 105 dBA will also be
considered feasible where noise exposures are 95 dBA.
Because the noise standard is based on each miner’s
personal exposure to noise, feasibility does not depend on
the number of miners overexposed.

3(b). Does the phrase “the demonstrated effectiveness of
available technology” mean anything more than that a
control or combination of controls must achieve at least a
3 dBA noise reduction in order to be deemed technologically
feasible?

The phrase means that a single engineering control or a
combination of controls which is likely to achieve at least
a 3 dBA reduction in a miner’s noise exposure is
technologically feasible. In addition, a control or
combination of controls that brings noise exposure down to
compliance levels, but does not achieve a 3 dBA reduction,

may also be considered feasible. MSHA will, however,
consider any adverse effects that the controls may have on
the health and safety of the miner.

3(c). Does MSHA have some threshold of proportionality
beyond which a control is deemed infeasible? 1Is there a
value or range of values to guide the determination of
whether costs are “wholly out of proportion to the expected
results”? Does it depend on how many miners the reduction
applies to?

Although neither MSHA nor the Commission has placed a value
on the cost of a control per decibel of reduction or the
number of miners affected, MSHA will not require an
irrational expenditure to achieve a minimal noise
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reduction.

4. How will MSHA determine the feasibility of administrative
controls?

In determining the feasibility of administrative controls,
MSHA will consider the same three factors that the
Commission outlined for determining the feasibility of
engineering controls, that is, nature and extent of the
exposure, demonstrated effectiveness of available
technology, and whether resources are wholly out of
proportion to expected results. For example, MSHA will not
require you to hire additional workers in order to
“exhaust” all feasible administrative controls.

5. Will MSHA require an operator to use feasible engineering
controls before implementing administrative controls?

No. A mine operator can choose to use either feasible
engineering controls or feasible administrative controls,
or a combination of both, as long as the controls reduce
the miner’s noise exposures to the PEL. When
administrative controls are used, the mine operator must
post the procedures for the controls and provide a copy to
the affected miners.

P-Action Code

Sept.

How i1is the P-action code used?

The P-action code is a type of action code used by an MSHA
inspector in the entering of sampling data, collected from
health surveys, on forms used to transfer required data to
MSHA’s health samples data base.

There are two scenarios involving a miner’s overexposure to
noise where the use of a P-action code would be
appropriate.

In the first scenario, MSHA determines that a miner’s full-
shift exposure exceeded the PEL under Section 62.130(a) and

(b). MSHA also determines that: (1) all feasible
engineering and administrative controls have been used to
reduce the miner’s exposure to the PEL; (2) all affected

miners have been enrolled in a Hearing Conservation Program
in accordance with Section 62.150 which requires the mine
operator to monitor under Section 62.110, provide and
require the use of hearing protection under Section 62.160,
provide audiometric testing under Sections 62.170 through
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62.175, provide training under Section 62.180, and keep
records under Section 62.190; and (3) if administrative
controls are being used, the mine operator has posted on
the mine bulletin board and provided affected miners with
copies of any procedures used to reduce miners’ exposure.
In this scenario, no citation would be issued but a P-
action code would be used as an indication that there were
circumstances leading to the miner’s overexposure. These
circumstances could include the job or occupation that the
miner was performing, the area where the miner worked, and
the equipment that the miner was using or that was a source
of the overexposure.

In the second scenario, MSHA determines that a miner’s
full-shift exposure exceeded the PEL under Section
62.130(a) and (b). However, unlike the first scenario,
MSHA also determines that the mine operator failed to
comply with the requirements of Section 62.130. In this
scenario, a citation would be issued with an abatement
period for the violation because the mine operator failed
to: (1) use all feasible engineering and administrative
controls to reduce the miner’s exposure to the PEL; or (2)
enroll all affected miners in a Hearing Conservation
Program that complies with each requirement of Section
62.150; or (3) if administrative controls are being used,
post on the mine bulletin board and provide affected miners
with copies of any procedures used to reduce miners’
exposure. If the violation is abated but the miner’s
exposure continues to exceed the PEL, the citation would be
terminated and a P-action code would be used.

MSHA reviews and re-evaluates situations where the P-action
code was used to see whether feasibility conditions have
changed. If new technology becomes available that could
affect feasibility determinations, MSHA will notify the
mining community of the new technology by posting
information about it on the MSHA web site. Thereafter, the
local MSHA inspector will notify individual mine operators
about the new technology if, at their mines, the P-action
code was used for which the new technology is relevant.

Any failure by MSHA to notify, however, does not relieve
the mine operators from their responsibility to implement
feasible controls whenever those controls become available.

MSHA will make a case-by-case determination of whether
implementation of the new technology is feasible for each
individual mine where the P-action code was used due to a
noise source to which the new technology applies. There
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may be reasons why the new technology may not be deemed
feasible for a particular mine even though it is effective
elsewhere. For example, because of the nature of the
operation and the miners’ activities, the new engineering
control may not be capable of achieving a 3 dBA reduction
in the miners’ noise exposure at that particular facility,
even if it has been shown to reduce the noise level from a
particular piece of equipment by 3 dBA.

If MSHA deems the new technology to be feasible for the
particular mine, the operator will be so informed and
expected to implement it within a reasonable period of time
to be determined by MSHA on a case-by-case basis. If the
operator installs the new technology and still does not
achieve the PEL, a citation would not be issued. If the
operator does not do so, and a resample of the occupation
determines a citeable overexposure still exists, a citation
will be issued for failing to utilize all feasible controls
to achieve the PEL. Of course, there would be no citation
issued i1if the operator reduces miners’ exposures to the PEL
through the use of any combination of engineering and/or
administrative controls, even if they differ from the new
technology identified by MSHA.

2. How does MSHA expect that new technology will be developed?

MSHA’s Office of Technical Support regularly reviews
research on new control technology. In addition, MSHA
expects the mining industry and equipment manufacturers to
work together to develop new or improved noise reduction
technology. MSHA will identify and disseminate information
about new controls as we become aware of them.

62.6 Hearing Conservation Programs
1. Once a miner is enrolled in a hearing conservation program,
is there a procedure for removing him or her from the program?

After a miner is enrolled in an HCP, the miner's noise
exposure has been reduced to below the AL, and all
requirements of Section 62.150 related to the HCP have been
met, the miner can be removed from the program.

2. How will MSHA evaluate the effectiveness of my HCP?

Effectiveness will be based on factors such as the
incidence of miners experiencing a Standard Threshold Shift
(STS) or hearing loss as a result of noise exposures while
working at the mine.
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62.7 Personal Hearing Protection

1. How will MSHA enforce the requirements for hearing
protectors, and do the requirements for mandatory use of hearing
protectors or dual hearing protectors require a miner to wear
the hearing protector(s) continually throughout the entire
shift?

If the miner is exposed to sound levels at or above a TWAg
of 85 dBA (the action level) and up to a TWAg of 90 dBA (the
PEL), the use of hearing protectors is optional. The use
of hearing protectors is required when a miner is exposed
to noise at or above the action level and the miner has
incurred a standard threshold shift or more than 6 months
will pass before the miner can take a baseline audiogram.
If exposure is above a TWAg of 90 dBA (the PEL), the
operator must first use any combination of engineering and
administrative controls that are feasible to lower the
miner’s exposure to a TWAg of 90 dBA. 1In addition to
installation of feasible engineering and administrative
controls, hearing protectors must be worn by a miner until
the miner’s exposure is reduced to the PEL, so long as the
equipment responsible for the overexposure is operating.
If exposure is above a TWAg of 105 dBA, the operator must
also provide and ensure the use of dual hearing protectors.
If a miner is not wearing the required hearing
protector(s) in these circumstances, MSHA will issue a
citation to the mine operator.

MSHA notes that hearing protectors do not necessarily
need to be worn for an entire shift. For example,
MSHA will not require hearing protectors to be worn in
quiet places, or when the miner is no longer exposed
to the excessive noise source(s) when the equipment is
not running. Under those circumstances, MSHA will not
issue a citation to the mine operator when a miner is
not wearing a hearing protector.

This answer applies to dual hearing protection as well.

2. Must hearing protection devices have a noise reduction
rating (NRR) to be acceptable?

Either an NRR rating or another scientifically accepted
indicator of noise reduction is required.

3. Do miners who wear hearing aids also have to wear Hearing
Protection Devices (HPDs)?

Sept. 2013 (Release III-30) 82



MSHA

PROGRAM POLICY MANUAL VOLUME III

Yes. Hearing aids are not accepted as HPDs. MSHA's
definition of a hearing protection device is defined as any
device or material, capable of being worn on the head or in
the ear canal that is sold wholly or in part on the basis
of its ability to reduce the level of sound entering the
ear. Not all devices or materials that are inserted in or
that cover the ear to reduce the noise exposure, for
example a hearing aid or cotton, meet the definition of a
hearing protector under the standard.

4. Will deaf and other hearing impaired miners have to wear

HPDs

and do I have to reduce their noise exposure?

Yes, all provisions of the noise standard apply.

5. Will T be permitted to use noise canceling ear muffs?

You will be permitted to use noise canceling ear muffs for
hearing protection, if they have a Noise Reduction Rating
or another scientifically accepted indicator of noise
reduction, but you cannot use them as an engineering
control. In addition, they must be permissible to be used
inby the last open crosscut in underground coal mines and
in certain gassy metal and nonmetal mines.

6. What action will MSHA take if a miner for whom I provided
hearing protection under my HCP is observed not wearing the HPD
where the noise exposure exceeds the PEL?

You have the responsibility to make certain that required
personal hearing protection is worn. If MSHA determines
that a miner is overexposed to noise in this circumstance a
citation will be issued.

7. Will a miner have to wear dual hearing protection if he or
she leaves the area where dual hearing protection is required?

No.

8. If a miner does not participate in audiometric testing, does
he or she have to wear hearing protection if his or her exposure
is between 85 dBA and 90 dBA?

Sept.

No. In this circumstance it would not be possible to
determine if the person had a standard threshold shift.
However, if the operator became aware that the individual
had a standard threshold shift, for example, a letter from
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the miner’s personal doctor, the miner must wear hearing
protection.

9. Is a miner required to wear dual hearing protection if he or
she has a medical condition (for example, ear infection) that
prevents him or her from wearing personal hearing protectors?

Section 62.140 of the standard requires a miner to wear
dual hearing protection when working in an environment
where dual hearing protection is required. For miners with
a medical condition such as an ear infection, Section
62.160(a) (5) requires that the mine operator allow the
miner to choose a different hearing protector.

10. What about miners who wear eyeglasses and are required to
wear ear muff type hearing protection?

The standard does not exempt from its requirements miners
who wear eyeglasses. MSHA believes that the proper
selection and combination of hearing protectors should
alleviate this concern. For example, newer models of ear
muffs, which are readily available, are specifically
designed to be used with safety glasses. Other models
which were specifically designed for use with hard hats or
welding shields are also readily available.

11. Are personal hearing protectors required for anyone
traveling or working in areas above 90 dBA or just for those
employees who are known to be overexposed?

All miners must wear hearing protection when the miner's
full-shift noise dose exceeds the PEL or Dual Hearing
Protection Level (DHPL); when the maximum level exposure
exceeds 117 dBA; or, when the full-shift noise dose is
between the AL and PEL and the miner has incurred an STS or
it will be longer than six months to obtain a baseline
audiogram. When such exposures occur, miners must wear
their hearing protection whenever they are exposed to sound
levels that could contribute to their dose (i.e., greater
than or equal to 80 dBA for the AL, and greater than or
equal to 90 dBA for the PEL and DHPL).

62.8 Audiometric Testing

1. How will MSHA enforce the 30-day time frame in Section
62.172(a) (4) in which the operator must obtain the results of
hearing data from testing firms?

Although MSHA expects mine operators to comply with the 30-
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day time frame, if the operator can demonstrate that
compliance was beyond its reasonable control, MSHA may
allow the operator more time to obtain the audiometric test
results. MSHA will make this determination on a case-by-
case basis. Compliance is not beyond the operator’s control
when the physician, audiologist, or qualified technician is
directly employed by the mine operator.

2. What factors should a physician or audiologist consider when
making a determination that hearing loss is neither work-related
nor aggravated by occupational noise exposure under the
reporting requirements for reportable hearing loss?

Mine operators should inform physicians and audiologists to
routinely ask about a miner’s employment history and both
occupational and non-occupational noise exposure in order
to make a well-informed diagnosis. If there is evidence of
non-occupational causes for the hearing loss, the physician
or audiologist should look beyond the work place for the
cause of the hearing loss. Unless the physician or
audiologist can determine that the miner’s hearing loss is
neither work-related nor aggravated by occupational noise
exposure, the mine operator must report the reportable
hearing loss.

3. Will T have to make individual contact with miners about
voluntary audiograms once I have implemented a hearing
conservation program?

You must inform miners that audiograms are available. The
standard does not specify how the miners are to be
informed. You must offer miners the opportunity for
audiometric testing of the miner's hearing sensitivity for
the purpose of establishing a valid baseline audiogram to
compare with subsequent annual audiograms. Posting of
audiometric test dates and locations in areas where all
affected miners can see them will be acceptable.

4. Can I use existing baseline audiograms?
Yes, you may use a current audiogram as a baseline
audiogram for purposes of complying with Section 62.170 (a)
of the standard if it meets the test procedures specified

in Section 62.171.

5. Can I wait a full year when using mobile test vans to get
audiometric testing completed?
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Section 62.170(a) (1) of the standard requires you to offer
audiometric testing to miners within six months of their
enrollment in your HCP. If a mobile test wvan is used, you
are allowed up to 12 months from the miner’s enrollment in
your HCP to offer audiometric testing. However, you should
schedule baseline audiometric testing as soon as possible
after miners are enrolled in your HCP. Up to 12 months is
allowed for those situations where getting access to a
mobile testing facility is not possible during the initial
six months.

6. Is a quiet period required prior to audiometric tests other
than the baseline?

No, it is the mine operator’s choice whether to
implement a quiet period for tests other than the
original baseline.
7. Does an audiologist or physician have to be present in the
mobile van during audiograms?

No, but he or she must be directing or supervising the
work of the qualified technician.

8. Must a new baseline be established for a miner who was
previously enrolled in an HCP, was subsequently laid off from
work for more than 12 months, and is called back to work at the
same mine?

No, you may either use the prior baseline audiogram or
establish a new baseline.

9. If a miner leaves my mine because I close the mine and takes
a job at a different mine, can the new mine operator use the
miner’s last audiometric test as a baseline for that miner?

Section 62.190(c) (2) requires that a successor mine
operator use the baseline audiogram, or revised baseline
audiogram, as appropriate, obtained by the original mine
operator to determine the existence of a standard threshold
shift or reportable hearing loss. If the second mine where
the miner is employed is owned by the same company, the
operator of that mine must use the existing audiometric
test record. If the mine is owned by a different company,
the operator may choose to use the miner’s existing
audiometric test record if it meets the test procedures in
Section 62.171, or the operator can establish a new
baseline.
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10. If an employee declined an audiogram when initially offered,
but then changes his or her mind at a later date, do I have to
provide the audiogram?

Yes, 1f the miner is still enrolled in a hearing
conservation program. You would then have six months (up
to 12 months if a mobile test van is used) from the date
the miner opted back into the audiometric testing program
to have the test conducted.

11. Must an audiogram of a miner who normally wears a hearing
aid be conducted with or without the hearing aid?

It must be conducted without the hearing aid. The
audiogram must determine the miner's current hearing
ability without the use of the hearing aid.

12. Are audiograms conducted pursuant to OSHA’s Hearing
Conservation Amendment fully acceptable under MSHA’s new
standard?

Yes, they are.

13. Who pays for an evaluation or referral when a miner is
referred to a physician for an evaluation and/or treatment due
to a medical pathology of the ear prior to the mandatory
audiogram being given, but the miner is in a Hearing
Conservation Program?

If the physician believes that the medical pathology is due
to workplace noise exposure or the wearing of hearing
protectors while at the mine, then the mine operator has to
pay for the evaluation or referral. On the other hand, if
the physician believes that the medical pathology is not
due to workplace noise exposure or the wearing of hearing
protectors while at the mine, then the mine operator is not
responsible for paying for the evaluation or referral.
Whether the mine operator is responsible for paying for the
evaluation or referral should be made clear to the miner.

62.9 Audiometric Test Records
1. I own multiple mines under the same company name and each
mine has a separate MSHA ID number. If I close one mine and

transfer the miners to a different mine within my company, what
happens to the audiometric test records?

If the mine to which you transferred the miners is owned by
the same company, you must use the existing audiometric
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test records. In addition, you must maintain the
audiometric test records for the duration of the affected
miner’s employment, plus at least six months.

2. What if a miner gquits my mine and returns five months later
requesting copies of his or her records?

You must provide him or her a copy of the audiometric test

records. Section 62.171(c) requires that you retain
audiometric test records for the duration of the affected
miner’s employment, plus at least six months. In addition,

Section 62.190(a) (3) gives the former miners access to
records which indicate their own exposure.

3. What if a former miner has not been employed at my mine for
the past eight months, and he or she requests a copy of his or
her audiometric test records from me?

You are only required to maintain audiometric test records
for the duration of the affected miner’s employment, plus
at least six months. However, if you still have the
record, it should be provided to the miner upon request.

62.10 Hearing Loss
1. A miner's audiometric records for a company show no hearing
loss. The miner quits the mine and goes to work for another

company and later takes an audiometric test with the new company
which shows a reportable hearing loss. What are the previous
company's responsibilities under Part 627

The previous company does not have any responsibilities
regarding this miner’s hearing loss under Part 62.

However, the previous company may have responsibilities for
workers’ compensation claims under State law.

2. The standard defines a reportable hearing loss as a 25 dB
shift from the employee's baseline audiogram or revised baseline
audiogram. What happens if a worker has successive 10-dB shifts
with revision of the baseline? Is it possible that a 25 dB
shift would never be identified? Could a worker have
progressive hearing loss well above 25 dB and this not be a
reportable event?

The definition of "reportable hearing loss" specifies that
only an original baseline or a revised baseline audiogram
which shows a significant improvement in hearing are to be
used for reporting purposes.
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3. How should I deal with hearing loss due to aging?

Tables 62-3 and 62-4 of the standard include correction

factors for both males and females. However, any such
adjustment must be made to both the baseline and annual
audiograms.

4, Must I still report hearing loss diagnosed by a physician or
for which compensation has been awarded?

Yes, it is required to be reported under 30 CFR Part
50.

5. When and how soon will I have to report a hearing loss under
30 CFR Part 507

All hearing loss, including hearing loss diagnosed by a
physician, or for which compensation has been awarded 1is
reportable under Part 50 within 10 working days from when
the operator becomes aware of the hearing loss, diagnosis
of hearing loss, or award of compensation.

62.11 Training
1. Must I pay miners for the training required once they are
enrolled in a hearing conservation program?

Yes.

2. I plan to have my audiometric testing service provider
conduct the required training. Will MSHA accept their
certification that the training was conducted?

No. Mine operators must certify that the training was
provided under Section 62.180(b). However, the audiometric
test provider can conduct the training.

3. Has MSHA developed a generic training program to assist me
in complying with the requirements of a hearing conservation
program?

Yes. MSHA developed a video that, when shown to
miners enrolled in an HCP will meet the training
requirements of Section 62.180. This wvideo is
available to the industry through the National Mine
Health and Safety Academy.

4. Will MSHA provide me with a guide to set up a noise training
program?
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In addition to a training video, training materials related
to noise are available through the National Mine Health and
Safety Academy and from various sources including the
National Institute for Occupational Safety and Health and
through the Internet.

MSHA’s web site at http:\\www.msha.gov has a section on
noise that contains links to several organizations that can
provide useful information on evaluating noise exposures,
controlling sound levels, and hearing testing and
conservation including:

- National Institute for Occupational Safety and Health

- Occupational Safety and Health Administration

- American Conference of Governmental Industrial
Hygienists

- American Industrial Hygiene Association

- American Speech-Language-Hearing Association

- Council for Accreditation in Occupational Hearing
Conservation

- National Council of Acoustical Consultants

- National Hearing Conservation Association

Can any or all of the Section 62.180 noise training

requirements be included with 30 CFR Parts 46 and 48 training
requirements?

6.

Yes, as long as all required elements of Parts 46, 48, and
62 are covered.

How will MSHA expect me to make audiometric testing records

available to MSHA personnel?

Records do not need to be provided immediately to
authorized representatives of the Secretaries of Labor
and Health and Human Services. Authorized
representatives of the Secretaries must have access to
records within a reasonable amount of time that does
not hinder the authorized representatives' conduct of
business. In most cases MSHA expects that this will
be no longer than one business day.

7. What is MSHA's definition of a "successor operator?”

Sept.

A successor operator is an operator who has taken over a
mine from another company. The transfer of HCP,
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audiometric testing and training records applies.
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62.12 MSHA Monitoring

1. Will MSHA continue to perform noise monitoring under the new
standard?

Yes. For example, during mandatory mine inspections and
technical noise investigations, MSHA will continue to
evaluate miners’ noise exposures to ensure the operator’s
compliance with the noise standard. Whether an operator’s
system of monitoring is effective will be based on how well
the monitoring system protects miners. MSHA intends to
evaluate the effectiveness of a mine operator’s monitoring
system by how well the system achieves the specified goals
of the standard. Overexposure may indicate deficiencies in
the mine operator’s noise monitoring system and may result
in close scrutiny of the program by MSHA.

2. How will MSHA measure the nature and extent of potential
overexposure to noise at a particular mining operation?

Sept.

MSHA will measure the nature and extent of noise exposure
at a particular mine using a personal noise dosimeter.
Personal noise dosimeters are designed to measure a miner’s
personal noise exposure and shall be worn over the course
of a full shift to get an accurate picture of the
employee’s noise exposure. Personal noise dosimeter
results can show whether or not a miner’s noise exposure
exceeds the PEL.
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62.13 Citations and Orders

l(a). If noise is “emanating” from one piece of equipment and
the result is overexposure to more than one miner, will MSHA
issue separate citations for each miner?

If there is a single noise source causing an overexposure
to numerous miners and its control would bring all exposed
miners into compliance, then only one citation will be
issued, provided all of the other requirements of the
standard are met. The total number of miners overexposed
will be indicated on a single citation. For example, one
citation will be issued if an air track drill exposes both
the driller and the drill helper to similar noise exposures
above the PEL with the number of affected miners indicated
on the citation.

1(b). How will MSHA address situations where multiple machines
or pieces of equipment are the source of the overexposure?

The operator will be cited separately for each overexposed
miner. For example, at mills and preparation plants, where
there are multiple noise sources, such as chutes, crushers,
and screens, separate citations will be issued for each
miner found to be overexposed. Likewise, at surface and
underground mines where there are multiple noise sources
such as dozers, loaders, haul trucks, etc., separate
citations will be issued for each miner found to be
overexposed.

2. There are many provisions of the standard, which, if
violated, could result in a citation. (Example: I used the
wrong threshold setting on a miner’s personal noise dosimeter
when monitoring his/her exposure.) Will MSHA cite violations of
such provisions?

For each miner found overexposed, a single citation of
either Sections 62.120, 62.130, or ©62.140 will be issued
with all other Part 62 provisions violated grouped as part
of the citation. For example, if a miner’s exposure
exceeds the PEL and you failed to provide training and
offer audiometric testing, a single citation of Section
62.130 will be issued and provisions of the HCP that were
violated will be stated in the body of the citation. Where
a citation is pending abatement by either retiring or
replacing a piece of equipment that is the source of noise,
failure to maintain any controls implemented or to comply
with requirements of an HCP will result in a 104 (b) order
or a 104 (a) citation. At a mine where a P-action code was
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used, an operator must continue to abide by all of the
requirements of 30 CFR Part 62, including provisions of an
HCP. Failure to comply with any of the requirements of 30
CFR Part 62 will result in a separate citation for each
miner affected. For example, if three miners exposed to
the noise generated from a single piece of equipment, where
it was determined all feasible controls have been
implemented, are observed not wearing hearing protection,
three separate citations will be issued.

3. How will MSHA determine if an overexposure under the new
standard is a significant and substantial (S&S) violation?

Sept.

If miners are overexposed to the PEL, a citation will not
be S&S if you provide miners with proper hearing protection
and it is being worn. However, a citation will be S&S if
proper hearing protection is not worn by miners.
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PART 100 CRITERIA AND PROCEDURES FOR PROPOSED ASSESSMENT OF
CIVI1L. PENALTIES

MSHA will periodically review its assessment policy to
promote the effectiveness of the civil penalty assessment
program. Headquarters representatives from the Office of
Assessments, Accountability, Special Enforcement and
Investigations (OAASEI), Coal Mine Safety and Health (Coal),
and Metal and Nonmetal Mine Safety and Health
(Metal/Nonmetal) will conduct the reviews.

100.3 Determination of Penalty Amount; Regular
Assessment

The penalty amount for a regular assessment is computer-

generated utilizing the Part 100 point system.

100.3(b) Appropriateness of the Penalty to the Size of the
Operator's Business
The primary source of size data is MSHA's Information
Technology Center (ITC). The ITC maintains these data as
reported by mine operators and contractors on the Quarterly
Mine Employment and Coal Production Report (MSHA Form 7000-
2) . The business size calculations are based on
production/employment during the calendar year preceding the
occurrence date of the violation. When no data are available
from the ITC, the secondary source of size data is an
estimate of the average daily tons produced or hours worked.
This estimate is obtained from the information entered into
the MSHA Standardized Information System (MSIS) from the Mine
Information Form by the enforcement office responsible for
inspecting the mine and is converted to an annual estimate.

100.3(c) History of Previous Violations

Overall history is based on the number of citations/orders
issued to the mine operator at the applicable mine that
became final orders of the Federal Mine Safety and Health
Review Commission (Commission) in the 15 months preceding the
occurrence date of the violation being assessed. For
assessment purposes, this 15-month period is defined as
ending the day before the date the citation or order
occurred, and beginning on the day 15 months prior to the
date the citation or order occurred. For example: the 15-
month period used to calculate history for a violation that
occurred on July 16, 2012, would be April 16, 2011, through
July 15, 2012. 1If the day 15 months prior does not exist
(e.g. the 31°%, the last day of that month is used.

Repeat violation history is based on the number of repeat
violations of the same citable provision of a standard that
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became final orders of the Commission in the 15-month period

preceding the occurrence of a violation. The “same citable
provision of a standard” means that exact section of either
30 C.F.R. or the Mine Act was previously cited. For example,

a previous violation of 30 C.F.R. 75.213(a) (1) is not counted
as a repeat for a violation of 30 C.F. R. 75.213 (a) (2),
although they are both violations of 30 C.F.R 75.213.

For production operators, assessment history is based on
Violations per Inspection Day (VPID). Inspection days are
derived by totaling the MSHA on-site inspection hours entered
by Authorized Representatives of the Secretary (AR) for
certain inspection activities and task codes and dividing by
five. A remainder amount greater than zero increases the
count by one. All of the inspectors' time at the mine site
is included when calculating inspection days. Travel time to
and from the mines is not included.

The following list shows the types of MSHA inspection activities
that are counted in the operators' inspection day counts. MSHA
Supervisor and Inspector Trainee hours are not counted.

EOl Regular Safety and Health Inspection

E0O2 103 (i) Spot Inspection

E0O3 103 (g) Written Notification Hazard Complaint Inspection
EO4 Verbal Hazard Complaint Inspection

EO6 Fatal Accident Investigation

EO7 Non-Fatal Accident Investigation

E08 Non-Injury Accident Investigation

E15 Compliance Follow-up Inspection

El6 Spot Inspection

E1l7 Special Emphasis Programs

E18 Shaft, Slope or Major Construction Spot Inspection
E19 Electrical Technical Investigation

E20 Roof Control Technical Investigation

E21 Ventilation Technical Investigation

E22 Health Technical Investigation

E23 Impoundment Spot Inspection

E24 Other Technical Compliance Investigations
E25 Part 50 Audit

E27 Attempted Inspection (Denial of Entry)
E28 Mine Idle Activity

E33 Non-Chargeable Accident Investigation

Assessment history for independent contractors is based on
total violation counts.

June 2012 (Release III-29) 97



MSHA PROGRAM POLICY MANUAL VOLUME III
100.3(f) Demonstrated Good Faith of the Operator in Abating

the Violation
A 10 percent reduction in the base penalty amount of a regular
assessment is granted for timely abatement of a citation issued
under Section 104 (a) or 104(d) of the Mine Act. The 10 percent
reduction does not apply to any orders, citations issued in
conjunction with orders, or citations issued for violations of
the Mine Act.

Where a citation is assessed prior to being terminated, the 10
percent reduction will initially be granted. Should a 104 (b)
order subsequently be issued, an amended proposed assessment
will be issued.

100.3(h) Effect of the Civil Penalty on the Operator's

Ability to Continue in Business
Within 30 days of receipt of a proposed assessment, an operator
may submit a written request to the District Manager for review
of its financial status. The request should include an
explanation of how payment of the civil penalty would affect the
operator's ability to continue in business. Upon receipt of
such request, MSHA will suspend processing of the case until a
determination is made as to whether a financial reduction is
warranted. The District Manager will advise the operator to
submit complete financial information including tax returns,
income statements, and balance sheets for the most recent 2-year
period.

The District Manager will forward this information to the Office
of Assessments, Accountability, Special Enforcement and
Investigations with a memorandum outlining any additional
information and comments concerning the operator's financial
condition and compliance history.

The OAASEI will review the submitted information, the operator's
outstanding civil penalties and payment history, and decide
whether any penalty adjustments will be made.

The OAASEI will notify the operator of the final decision via
certified mail or equivalent. Upon receipt of the decision, the
operator will have 30 days to either pay the proposed assessment
or notify MSHA in writing of an intention to contest the
proposed penalty.
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100.5 Determination of Penalty; Special Assessment

Special assessment is the process for determining an appropriate
civil penalty without using the penalty tables in 30 CFR 100.3.
Special assessment is mandatory for the following types of
violations.

e Violations for which the daily penalty has been invoked
under Section 110(b) of the Mine Act

e Violations cited to miners for smoking or carrying smoking
materials under Section 110(g) of the Mine Act

e Flagrant violations as defined in Section 8 of the Mine
Improvement and New Emergency Response Act of 2006 (MINER
Act)

e Violations involving discrimination under Section 105(c) of
the Mine Act and violations involving personal liability
under Section 110(c) of the Mine Act.

District Managers may recommend any other violation for special
assessment if circumstances warrant.

The following violations are required to be reviewed for special
assessment.

e Section 104 (a) citations issued for violations of Sections
103(a), 103(f), 103(3j), 103(k), 104 (b), 104(d), 104 (e),
104 (g) (1), 107(a), and 110(j) of the Mine Act

e violations that contributed to a fatal or serious injury

e violations of the standards identified as “Rules to Live
By.” These are violations of standards frequently cited as
causing/contributing to the cause of fatal accidents.

e Potentially flagrant violations.

Note: special assessment is not mandatory for the above
categories of violations, as mitigating circumstances may be
involved. In such cases, special assessment is not warranted.

The following matrix 1is intended to assist enforcement personnel

in determining whether a violation is required to be special
assessed or reviewed for special assessment.
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Violations Requiring Submission of an
MSHA Special Assessment Review Form

Negligence Evaluation

Reckless

Category None Low Moderate | High Disregard

Fatality / Serious

. Yes Yes Yes Yes Yes
Injury

Section 104 (a)
citations issued for
violations of Sections
103(a), 103 (f
103(3), 103(k
104(d), 104 (b
(9
1

14

’ Yes Yes Yes Yes Yes

104 (e), 104
107 (a), and
Mine Act

)
)
),
) (1),

10 (3) the

Flagrant Violations* N/A N/A N/A Yes Yes

110(b) Daily Penalty

for Failure to Abate* es es es es es

110(g) Smoking or
Smoking Materials
Violations Cited to
Miners*

Yes Yes Yes Yes Yes

“Rules to Live By”

. ) Yes Yes Yes Yes Yes
violations

Any other wviolation
involving
circumstances Yes Yes Yes Yes Yes
warranting special
assessment

*Special assessment
required

Completion of a Special Assessment Review (SAR) Form (MSHA Form
7000-32) is mandatory for each violation that is reviewed for
special assessment. When the District Manager determines that a
special assessment is warranted, an SAR package shall be
prepared and submitted directly to the Office of Assessments,
Accountability, Special Enforcement and Investigations. For
violations contributing to a fatal or serious injury accident
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(inspection codes E06/E07), an SAR package shall be prepared and
submitted to the OAASEI whether or not special assessment is
recommended. For potential violations under the flagrant
violation provision of the MINER Act, whether recommended for
special assessment or not, the District Manager must submit the
SAR package including all supporting documentation to the
Administrator for review and approval. The Administrator will
transmit the SAR packages for violations recommended for
flagrant violation assessment to the OAASEI.

All SAR packages shall include a copy of the relevant citation
or order; the Special Assessment Review form; copies of
inspector notes, sketches, or photographs; relevant portions of
required plans; accident investigation reports, data sheets,
and/or memoranda; and other information that would assist the
Office of Assessments, Accountability, Special Enforcement and
Investigations in determining an appropriate civil penalty. The
SAR form must describe the facts and circumstances justifying
the recommendation for special assessment. For flagrant
violations, a memorandum from the appropriate Regional Solicitor
is also required to be included in the SAR package.

When a violation is being reviewed for special assessment or
flagrant determination, the district office must ensure that the
violation is immediately placed on hold for special assessment
review in MSHA’s Standardized Information System (MSIS). This
action prevents the violation from being automatically assessed
until the special assessment/flagrant review process has been
completed. Violations that are not placed on hold will
automatically be marked assessment ready for regular assessment
30 days after issuance. District offices should not mark
violations that are recommended for special assessment or
violations contributing to a fatal or serious injury accident as
assessment-ready in MSIS. The Office of Assessments,
Accountability, Special Enforcement and Investigations will mark
these violations assessment ready upon receipt of the SAR
package. Excluding fatal or serious injury accident-related
violations, District offices should release the hold status in
MSIS for any violation reviewed and not recommended for special
assessment.

Excluding flagrant and fatal or serious injury accident-related
violations, violations with recommendations for special
assessment shall be reviewed and forwarded to the Office of
Assessments, Accountability, Special Enforcement and
Investigations within 30 days of their issuance. An SAR
package, as described earlier in this policy, will be included
with the violation.
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Flagrant violations are required to be specially assessed. The
SAR form check box shall be marked to identify all flagrant
violations. Flagrant violations shall be reviewed and forwarded
to the Office of Assessments, Accountability, Special
Enforcement and Investigations within 90 days of their issuance.
An SAR package, as described earlier in this policy, will be
included with the wviolation.

Violations contributing to a fatal or serious injury accident
are required to be reviewed for special assessment and forwarded
to the Office of Assessments, Accountability, Special
Enforcement and Investigations whether recommended for special
assessment or not. Accident-related violations shall be
reviewed and forwarded to the OAASEI within 90 days of their
issuance. An SAR package, described earlier in this policy,
will be included with the violations. All violations associated
with the accident shall be forwarded to the OAASEI at the same
time.

All violations will automatically be marked assessment ready for
regular assessment 182 days after issuance regardless of any
hold status.

The Office of Assessments, Accountability, Special Enforcement
and Investigations will review each recommendation for special
assessment and make the final decision, conferring with the Coal
or Metal and Nonmetal Mine Safety and Health program areas as
necessary.

District personnel should regularly review the Assessable
Violations Not Marked Report (R-119 Report) and "“Potential
Flagrant Violations Not Assessed” oversight report to ensure
violations recommended for special assessment or otherwise
included in SAR packages have been processed by the Office of
Assessments, Accountability, Special Enforcement and
Investigations.

100.6 Safety and Health Conferences

The safety and health conference is a scheduled meeting of a
mine operator or miners’ representative with MSHA district
personnel to discuss the facts surrounding a citation or order.
The purpose of the conference is to provide an opportunity to
submit additional information regarding the violation. At this
meeting, questions regarding the issuance of a citation or
order, including the inspector's evaluation of negligence,
gravity, and good faith may be discussed. Types of issues that
might be discussed in a pre-penalty safety and health conference
include
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potential Pattern of Violation (POV) orders, S&S citations
issued during a POV program assessment period, statutory
violations, flagrant violations, and accident-related
violations. A conference must be requested in writing by the
operator or other party within 10 calendar days of notification
by MSHA of the opportunity for a safety and health conference.
Generally, an operator should be notified of the right to
request a safety and health conference at the time the inspector
issues a citation or order or at the inspector’s closeout
conference. This notification starts the 10-calendar-day period
during which operator or other parties may request a safety and
health conference or submit additional information. The request
or additional information should be submitted to the District
Manager or designee. A conference request must be in writing
and must include a brief statement of the reason why each
citation or order should be conferenced. Requests for safety
and health conferences will be considered based on the postmark
date of mailing.

The decision to grant an operator’s request for a safety and
health conference is within the District Manager’s discretion.
Upon receiving a written request, MSHA will evaluate the
circumstances in deciding to grant or deny the request and
notify all affected parties. If granted, MSHA will notify in
writing all affected parties including the mine operator,
miners’ representative, contractor, issuing inspector, and the
inspector’s supervisor of the conference, i.e., subject, date,
time, and location of the conference. MSHA maintains the right
to limit the conference parties.

Once the conference has been granted, the Conference Litigation
Representative (CLR) or designated MSHA representative (DMR),
e.g. field office supervisor, shall ensure that citations/orders
being conferenced are not processed by the Office of
Assessments, Accountability, Special Enforcement and
Investigations (OAASEI). Any violation for which a conference is
scheduled prior to a civil penalty assessment should be placed
on hold in MSIS to prevent it from receiving an automatic
regular assessment before the conference is conducted.

The issuing inspector shall be notified of the time and location

of the conference. If not present, the inspector will be
informed of the results of the conference.
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In the case of Section 110 (c) violations where an opportunity
for conference has not been previously offered, the Headquarters
Office will notify the District Manager by memorandum that an
operator or agent is to be given the opportunity for a safety
and health conference. The memorandum will include a review and
recommendation from the Office of the Solicitor, the name of the
agent against whom a penalty is proposed to be assessed, the
specific violation allegedly knowingly authorized, ordered or
carried out, and the reference to the MSHA special investigation
file. The District Manager, or designee, will promptly notify
the operator or agent of the opportunity for a conference and
the specific matters to be discussed. The notice may be either
in person or by telephone. This notice from the District
Manager is the first formal notice to the operator or agent of
MSHA's decision to assess an individual civil penalty against
the agent.

During the safety and health conference, the investigative file
shall not be shown to the operator or agent, nor in any instance
may the information contained in the file be released. The
scope of the conference will not be whether a violation exists.

Instead, the conference will focus on the facts and
circumstances relating to the statutory criteria, and any facts
in mitigation will be considered. The District Manager must
provide the conference results to Headquarters, and the agent's
correct home address, so that the Office of Assessments,
Accountability, Special Enforcement and Investigations can
transmit the proposed penalty assessment to the agent.

100.6(d) Referral of Citations/Orders for Assessment
Section 105(a) of the Mine Act requires that a proposed civil
penalty be issued for all violations "...within a reasonable
time after the termination of such inspection or investigation
." For proposed assessment purposes, "reasonable time" is
normally defined as within 18 months of the issuance of a
citation or order or, in the case of a fatal accident, within 18
months of the issuance of the accident report. However,
citations and orders may be assessed more than 18 months after
they are issued if circumstances so warrant.

Upon closure of a pre-penalty safety and health conference,
expiration of the conference request period, or the District
Manager’s decision not to schedule a pre-penalty conference, all
citations and orders will be referred for civil penalty
assessment, unless they are being held for special assessment or
flagrant review. The District Manager will ensure that all
violations, including citations that have not been terminated
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and those that are held for special assessment or flagrant
review, are referred for civil penalty assessment no later than
6 months from the date of issuance. MSIS will automatically
mark citations, whether terminated or not, and orders
assessment-ready 30 days after issuance unless they have been
placed on hold for a pre-penalty conference or special
assessment review. MSIS will also automatically mark all
citations and orders assessment-ready 182 days after issuance,
regardless of a hold for conference or special assessment
review. Citations and orders automatically marked assessment-
ready by MSIS will receive regular formula assessments.

Citations/orders pending the outcome of a Petition for
Modification or Pre-penalty Notice of Contest will be assessed a
civil penalty in the interim and therefore should be forwarded
for civil penalty assessment as described above. Should a
decision be made in favor of the operator, the civil penalty for
that citation/order will be eliminated.

100.7(a) Notice of Proposed Penalty
Notice of the issuance of a proposed assessment will be provided
to the mine operator and miners' representative.

Amended proposed assessments will be issued where the proposed
assessment is found to be incorrect. When a proposed assessment
has been timely challenged by the operator for sufficient
reason, collection of the civil penalty will be suspended,
pending review and a decision as to whether an amended proposed
assessment will be issued. If a proposed assessment is amended,
the amended proposed assessment will appear on a subsequent
billing statement, and the operator will have 30 days from
receipt of that statement in which to pay or contest the
penalty. If an amended proposed assessment is not issued, the
30-day period to pay or contest will begin on the date the
operator receives notice that the proposed assessment will not
be changed.

An amended proposed assessment that increases the amount of the
penalty will generally be issued only if the mine operator is
notified of MSHA's intent within 30 days of the operator's
receipt of the initial proposed assessment. However, where an
amended assessment is needed because a 104 (b) order was issued
after the assessment of a citation that was not terminated at
the time, such notification is not required.

A contested citation or order that is subsequently modified will
not receive an amended proposed assessment. If the citation or
order has not been adjudicated, the appropriate Regional
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Solicitor or Conference Litigation Representative will be
provided with a copy of the modification.

In the event a citation or order is vacated after a proposed
assessment has been sent to the operator, the Office of
Assessments, Accountability, Special Enforcement and
Investigations will advise the operator, if appropriate, to
disregard the proposed assessment.

100.8(a) Service

Proposed assessments returned to the Office of Assessments,
Accountability, Special Enforcement and Investigations, by the
mailing service will be researched once for a more current or
more appropriate address. If such an address is found, the
proposed assessment will be re-mailed once in an attempt to
effect service. Returned proposed assessments marked refused or
unclaimed are considered served. Returned proposed assessments
to individuals (agents) will be hand-delivered by MSHA district
personnel. A refusal to accept hand-delivered proposed
assessments 1is considered service.
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PART 104 PATTERN OF VIOLATIONS

On October 1, 1990, regulations to identify mine operators
who meet the criteria for a Pattern of Violations as outlined
in 30 CFR Part 104 became effective. These regulations
include procedures for initial screening of mines that may be
developing a Pattern of Violations; criteria for determining
whether a Pattern of Violations exists at a mine; procedures
for issuance of potential pattern notice and final pattern
notice; and procedures for termination of a Notice of Pattern
of Violations.

104.2 Initial Screening

At least once every year, District personnel are to complete
an initial screening of each mine in their respective
districts to determine whether there is sufficient cause to
apply the pattern criteria for possible issuance of a
potential Pattern of Violations notice. At the discretion of
the District Manager, screenings may be conducted more
frequently.

The final rule does not specify the period of a mine's
compliance history to be examined during the initial
screening. Generally, a mine's 2-year compliance history
will provide sufficient information for an evaluation of the
health and safety conditions. In some cases, however, other
factors such as interruption of mining activities or changes
in mine ownership may suggest that a longer or shorter
compliance history be reviewed.

Persons conducting the initial screening should use sources
such as computer printouts identifying the mine's compliance
history relative to the types of enforcement action noted in
30 CFR 104.2(a); information in mine files such as prior
inspection reports and inspector's notes; special assessment
and enhanced assessment action; special investigation
activities; and other relevant information resulting from
inspector debriefings. Only violations and orders issued
after October 1, 1990, can be considered in the initial
screening process.

February 2003 (Release III-22) 108



MSHA PROGRAM POLICY MANUAL VOLUME III

The legislative history of Section 104 (e) of the Federal Mine
Safety and Health Act of 1977 does not support a distinction
between large and small operations in establishing a pattern.
Also, 30 CFR Part 104 avoids triggering the pattern notice based
on a predetermined number of violations of particular standards.
Therefore, a quantity of violations that might constitute a
pattern at one mine may be insufficient to trigger a pattern
notice at another mine. Accordingly, the initial screening
criteria in 30 CFR 104.2 are to be applied on a mine-by-mine

basis. This screening procedure shall also apply to each
independent contractor's compliance history at a specific mine
site. Each independent contractor at a mine site shall be

screened as a separate entity. An independent contractor's
compliance history shall not be collectively screened based on
district or national data.

Mitigating circumstances, as referenced in 30 CFR 104.2(b) (4),
means causes or circumstances resulting in repeated violations
that are beyond the control of the operator, even though the
operator has made a diligent effort to comply with the
regulations. For example, a severe geological condition may
present complex mining problems and should be given full
consideration where operators have undertaken methods to control
the condition but nevertheless failed to maintain compliance.

A record of the initial screening process for each mine is to be
kept in the District until the next screening is conducted.

104.3 Pattern Criteria

The pattern criteria shall be applied to mines identified in the
initial screening process as having a compliance problem to
determine if these mines demonstrate a potential Pattern of
Violations. The objective will be to identify those operators
who habitually allow the recurrence of violations. This review
shall focus on the mine's history of repeated significant and
substantial (S&S) violations of a particular standard, of
standards related to the same hazard, or caused by an
unwarrantable failure to comply. A pattern evident in any one
of these categories may provide a sufficient basis for the
issuance of a potential Pattern of Violations notice. It should
be noted that violations used for pattern criteria are only
those S&S citations/orders issued after October 1, 1990, that
have become final either through the assessment process or
through litigation.
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104.4 Issuance of Notice

30 CFR 104.4 addresses two different notification processes.
Section 104.4(a) relates to a District Manager's notification of
a potential Pattern of Violations. Section 104.4(c) relates to
the Administrator's decision on whether to issue a notice of a
Pattern of Violations.

The reasons for placing a mine in a potential Pattern of
Violations category must be clearly stated in a notice to the
mine operator in accordance with 30 CFR 104.4(a). Factors
considered in the initial screening process and Pattern of
Violations criteria application should be specified in the
notice. For example, merely stating that a history of repeated
S&S violations of a particular standard exists may not
adequately explain to the operator why the mine may be placed on
a pattern. The specific standard and the number of times it has
been cited should be clearly defined in the notice along with
all other supporting information. Furthermore, the District
Manager should advise the operator in this notice that if the
operator implements a program as specified in 30 CFR

104.4(a) (4), the operator must provide a written program to the
District Manager within 20 calendar days or less from receipt of
the notice. The notice of potential Pattern of Violations is to
be sent to the mine operator by certified mail or hand
delivered. The mine operator is required to post this notice on
the mine bulletin board. Additionally, a copy of the notice
must be sent to the representative of miners and the Pattern of
Violations coordinator in headquarters.

If a program 1s implemented in accordance with 30 CFR

104.4(a) (4), the District Manager may allow additional time to
evaluate the effectiveness of the program. This timeframe
cannot exceed 90 days, and the District Manager can terminate
the evaluation period at any time if the program's purpose is
not being achieved.

When notice of a potential Pattern of Violations has been sent
to a mine operator, any subsequent action taken by the District
Manager to rescind this notice is to be stated in a letter

sent to the mine operator, representative of miners, and Pattern
of Violations coordinator.

If an operator resumes the practice that gave rise to the
original notification of potential Pattern of Violations, a new
notice can be issued to the operator based on the circumstances
that resulted in the original notice, as well as the operator's
most recent conduct. Under such circumstances, the District
Manager would also take into consideration the operator's
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performance following the previous notification in determining
whether to allow the operator another 90-day period to implement
a program to reduce S&S violations.

When the District Manager receives a decision from the
Administrator to issue a Notice of Pattern of Violations, the
District Manager is to send by certified mail, or hand deliver,
the Notice of Pattern of Violations to the mine operator. This
notice must be posted on the mine bulletin board. A copy of
this notice also is to be provided to the representative of
miners and the Pattern of Violations coordinator. Following
notification to the operator, the District Manager should
initiate appropriate inspection activities to ensure that the
mine is inspected in its entirety during the following 90-day
timeframe.

104.5 Termination of Notice

When a Notice of Pattern of Violations is terminated in
accordance with 30 CFR 104.5, an authorized representative is to
issue a notice of termination to the mine operator and is to
provide a copy to the representative of miners and the Pattern
of Violations coordinator.
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GENERAL POLICIES AND PROGRAMS

IV.G-1 Applicability of 30 CFR 36 to 0Oil Shale Mines
Permissible equipment for gassy metal and nonmetal mines is
approved by MSHA under criteria in 30 CFR Part 36. Certain MSHA
mandatory standards in 30 CFR Part 57, Subpart T, require special
safeguards for equipment used in gassy mines. Standards
57.22302, .22303, .22304 and .22305 specifically require that
only permissible equipment be used in designated portions of such
mines. 0il shale mines shall be considered within the scope of
Part 36 and shall be guided by appropriate standards relative to
Part 36.

IV.G-2 Cameras as Part of Inspection Equipment

Frequently, photographs of the scene of an alleged wviolation,
imminent danger or accident are of great assistance in verifying
and correcting the conditions or practices resulting in a
violation, danger, or accident. Photographs may also be of great
assistance in subsequently resolving differences of opinion
between the mine operator and the inspector as to the conditions
present at the time of citation. Such photographs may benefit
both parties by expediting assessment and review proceedings by
providing a pictorial illustration of a wviolation. Accordingly,
when the use of a camera would be necessary or helpful in an
inspection, the district manager or subdistrict manager may
authorize such use subject to the following special restrictions:

1. All non-gassy metal and nonmetal mines. There are no
restrictions on camera use.

2. All gassy metal and nonmetal mines. Tests for methane
must be performed prior to any use of a camera. If
methane is present at levels in excess of 1%, or if the
inspector has reason to believe methane is present,
only photographic equipment approved for use in gassy
mines by the Approval and Certification Center shall be
used.

3. All gilsonite mines. Cameras are prohibited.
The inspectors should make a record of the physical conditions

under which the photographs are taken and the date, time and
place of each photograph.
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A refusal to permit the inspector to carry a camera into the mine
will be considered to be a violation of Section 103 (a) of the Act
and could also be considered an interference or hindrance of the
inspector in carrying out the provisions of the Act. If there is
a refusal to allow an inspector to take a camera into the mine,
an appropriate citation should be issued, and a record should be
made of the reason(s) for taking the camera into the mine. The
inspection should then be completed.

IV.G-3 Compliance Assistance Visit (CAV)

Under the CAV program for metal and nonmetal mines, MSHA
inspectors may make visits to mines in certain situations listed
below to point out potential violations without monetary civil
penalties being proposed, based on Section 502 (b) of the Act
which directs the Secretary "...to the greatest extent possible,
[to] provide technical assistance to operators in meeting the
requirements of this Act and in further improving the health and

safety conditions and practices in coal or other mines." A CAV
would be conducted only after a request is made by an operator to
the appropriate district or subdistrict manager. Such requests

should be made at least one to two weeks in advance of the
desired date of wvisit.

The situations where the CAV program is applicable are:

1. New mines not yet producing;

2. Seasonal, closed, or abandoned mines prior to
reopening;

3. New facilities or new installations of equipment in an

operating mine.

The CAV will cover one or more of the following areas as
requested by the operator:

1. Miscellaneous iron installations (guards, walkways,
stairways, etc.);

2. Equipment with moving parts (conveyor belts, crushers,
screens, etc.);

3. Mobile equipment (trucks, loaders, etc.);
4. Proposed plans and designs;
5. Planned training; and,
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6. Other areas as appropriate.

The inspector, while conducting a CAV, will issue notices of
violations whenever he observes a potential violation or imminent
danger situation. Each notice will be clearly marked "CAV-
NONPENALTY" and will not be included in any fashion in the
assessment process. Operators should be aware, however, that
regular inspections will be made of the operations once they have
begun and that during the regular inspections the inspector will
look at all of the notices issued during the CAV to ensure that
the conditions and practices noted have been corrected. If the
correction has not been made, an appropriate citation or
withdrawal order will be issued. No additional penalty, monetary
or otherwise, will be proposed solely because of the previous
CAV.

The inspector, in conducting a CAV, is to proceed directly to the
site of the CAV and is not to conduct a regular inspection of the
premises. However, should an imminent danger situation be
observed, an appropriate order will be issued.

IV.G-4 RESERVED

IV.G-5 Inspection and Sampling Policy for Radiation at
Underground Mines

Underground metal and nonmetal mines shall be inspected and

sampled for radiation hazards as follows:

1. Where radon daughters exceed 0.1 WL, sample quarterly
at full-time producing (FTP) underground mines and
whenever a regular inspection is conducted at
intermittent (INT) underground mines.

2. Sample for radon daughters annually at all other
underground metal mines and at other underground
nonmetal and stone mines where radon daughters have
occurred in the past.

3. Sample remaining underground nonmetal and stone mines
for radon daughters every three years.

4. Monitor underground mines for other forms of radiation
as warranted.
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IV.G-6 Inspection of Mines on Idle Shifts

Inspection of mines or mills on idle shifts shall be limited to
places where conditions are practically the same as they would be
on working shifts. For instance, escapeways, travelways,
explosive and material storage areas, would not be significantly
different and could be inspected on idle shifts. At underground
mines, shaft inspections could be conducted on an idle shift.

IV.G-7 Inspection of Small Mines

Small operations often do not have the resources normally
available to larger mines, and operators or their agents in small
mines are frequently themselves working miners. Time devoted to
accompanying inspectors often must be subtracted from productive
endeavors and may be a financial burden on the operator. 1In
addition, while the Act entitles the operator to accompany the
inspector there is no standard requiring the operator to do so.

However, if an inspection is to proceed unaccompanied by the
operator or his agent, the inspector shall discuss with the
operator or his agent the details of what the inspector may
encounter during the inspection in order to ensure the
inspector's safety.

To the extent possible, all issues will be addressed during a
single inspection so that the number of follow-up inspections for
compliance purposes can be reduced to an absolute minimum. This
also includes assignment of electrical inspectors and
specialists. As far as resources permit, MSHA shall try to avoid
scheduling separate electrical, mechanical, or health inspections
at small mines.

The close-out conference may be held at a location and time
selected by the operator or the operator's agent so long as they
are reasonable. Inspectors should make certain that all
citations are explained and that the operator or operator's agent
is aware of his/her rights to a safety and health conference with
the district manager. Abatement dates on citations should be
discussed with the operator.

IV.G-8 Jurisdiction Over Alumina Refining Facilities
See Section 3 Definitions, I.3-3, in Volume I of this Manual.

IV.G-9 Jurisdiction Over Mine Roads
See Section 3 Definitions, I.3-2, in Volume I of this Manual.
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IV.G-10 Jurisdiction Over Refractory Mills

See Section 4, Mines Subject to the Act, I.4-2, in Volume I of
this Manual.

IV.G-11 MSHA/OSHA Interagency Agreement
See Section 4, Mines Subject to the Act, I.4-1, in Volume I of
this Manual.

IV.G-12 Operator Responsibility Over Customer Vehicles

It is the responsibility of the operator of a mine to enforce
mandatory safety standards on all vehicles entering the mine
property. In the area of backup alarms on customer trucks, the
requirement could be met in several ways, including the
following:

1. Traffic patterns can be established to eliminate the
need to backup.

2. Operator personnel can act as observers where trucks
are required to backup.

If the loading of customer trucks is being done in a hard hat
area, 1t is the responsibility of the operator to see that all
persons in the area wear hard hats. If hard hats are not
available to the customer personnel, the following options will
meet the requirement of the standard:

1. Rules can be established that while loading, the
customer truck drivers must stay in their truck cabs if
the cabs are protected by canopies; or

2. If the customer truck drivers must get out of their
cabs, designated safe areas must be provided.

IV.G-13 Portable Operations
See Part 41, III.41-2, in Volume III of this Manual.

IV.G-14 Regular Inspection After Fatal Accident

A regular inspection shall be conducted after the occurrence of a
fatal accident, except that such an inspection becomes the
judgement decision of the district manager if the mine has
received a regular inspection within 60 days prior to the
accident. The after-fatal inspection may be counted towards the
mandated minimum inspection requirement. However, any mine may
receive more than the mandated minimum inspections if dictated by
underlying safety and/or health reasons.
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IV.G-15 Reporting PCB Spills

Under the authority of the Toxic Substances Control Act, the
Environmental Protection Agency (EPA) requires that spills of
polychlorinated biphenyl (PCB) be reported whenever the incident
poses a substantial risk to human health or to the environment.
PCBs have been shown to cause chronic toxic effects in many
species even when they exist in very low concentrations. Well
documented tests show that PCBs cause, among other things,
reproductive failures, gastric disorders, skin lesions, and
tumors in laboratory animals.

Workers exposed to PCBs may show a number of symptoms and adverse
effects including, but not limited to, chloracne and other
epidermal disorders, digestive disturbances, jaundice, impotence,
throat and respiratory irritations, and severe headaches.

Spills in mines most commonly result from damage to transformers
or capacitors containing PCB dielectric fluid. EPA assumes that
a transformer or capacitor contains PCBs if: (1) the nameplate
indicates it contains PCB dielectric fluid; or (2) the owner or
operator has any reason to believe that it contains PCB
dielectric fluid. If a transformer or capacitor does not have a
nameplate, and there is no information to indicate the type of
dielectric fluid in it, the transformer or capacitor is assumed
to contain PCB fluid. PCB dielectric fluids may be listed under
the following trade names: Askarel, Aroclor, Pydraul, Therminal,
Pyroclor, Santotherm, Pyralene, Pyranol, Inerteen, Asbestol,
Chlorextol, Diachlor, Dykanol, Elemex, Hyvol, No-Flamol, Saf-T-
Kuhl, Aroclor B, Chorinol, Chlorphen, and Eucarel.

As a general rule, EPA does not require that spills involving a
single capacitor be reported unless PCBs threaten to enter a
water-course. Minor leaks in transformers, such as bushing leaks
or weeping, also do not require reporting. However, such
spillage or leaking should be stopped and repaired as soon as
possible.

If a spill should occur at a mine, the mine operator's first
priority should be to control the spread of the spill by damming
or diking the leak. Any threat of contamination to water
supplies should be given the highest priority. Appropriate
personal protection (e.g., impermeable gloves, boots and aprons,
goggles, and respirators) must be worn by persons cleaning up
spills pursuant to applicable MSHA regulations.

Once the spill is contained, clean up measures can begin. All
materials contaminated with PCBs, including soil and debris,
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should be collected, stored and disposed of in accordance with
EPA regulations.

Upon discovery of a PCB spill, the district manager shall be
notified immediately. The district manager is responsible for
reporting the spill immediately to the National Response Center
operated by the U. S. Coast Guard at 800-424-8802 and the Metal
and Nonmetal Division of Health. The Coast Guard will inform the
appropriate EPA office. The Coast Guard and/or EPA will take
steps to assure that the clean up of the spill is properly
handled. Prompt reporting of the incident is necessary to
prevent the spread of this toxic chemical into the environment.
The district manager should offer to assist EPA or the Coast
Guard if needed and should request that they keep him informed of
the clean up activities.

EPA regulations and other publications are available in the
districts. EPA's regulations on labeling are accepted by MSHA as
being in conformance with mandatory standard 30 CFR 56/57.20012.

IV.G-16 Second- and Third-Shift Inspections

The inspector shall make sufficient inspections in multi-shift
operations to determine that safe conditions exist and that
proper work procedures and practices are applied on all shifts.

IV.G-17 Suspected "Foul Play" Felonies

It is MSHA's policy to cooperate with state and local law
enforcement officials in all circumstances where a felony
violating state or local law is suspected.

If, in the course of an inspection or investigation, there 1is
reason to believe that foul play has occurred (for example, a
death or an injury of suspicious cause or a fire of suspicious
origin), the following procedures are to be followed:

1. The inspector or investigator should consult through
normal channels with the district manager.

2. The district manager should contact the Administrator's
Office and the appropriate Regional Solicitor's Office.

3. After consultation with the Administrator's Office and
an attorney in the Regional Solicitor's Office,
promptly report the matter to appropriate state or
local law enforcement officials.
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4. Cooperate with the state and local officials, but
ensure that any evidence which may also be relevant to
a possible Mine Act violation is preserved.

5. If state or local law enforcement officials wish to
participate in MSHA's investigation, the matter first
should be cleared with the Supervisory Special
Investigator in the Headquarters Office.

6. If only evidence or other information is being shared
with state or local law enforcement officials, advance
clearance from Headquarters is not necessary, but the
Supervisory Special Investigator should be promptly
apprised of any such activities or contacts.
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INTERPRETATION, APPLICATION AND GUIDELINES
ON ENFORCEMENT OF 30 CFR

PARTS 56/57 SAFETY AND HEALTH STANDARDS - SURFACE/UNDERGROUND
METAL AND NONMETAL MINES

Subpart B Ground Control

56.3130 Wall, Bank, and Slope Stability

This standard requires that mining methods that will maintain
wall, bank, and slope stability shall be used in places where
persons work or travel in performing their assigned tasks.

Consistent with this standard, MSHA requires that a bench located
immediately above the area where miners work or travel be
maintained in a condition adequate to retain material that may
slide, ravel, or slough onto the bench from the wall, bank, or
slope. However, there may be instances in which the ground
conditions at a mine present a particular hazard. In such
situations, more than one bench above the area where miners work
or travel must be maintained in a condition adequate to retain
material that may come onto the bench from the wall, bank, or
slope. It is normally expected that one bench will be so
maintained, but if more than one bench above the area where
miners work or travel is necessary, only the number of benches
necessary to provide adequate protection will be required to be
maintained.

A bench may be considered adequate even if material has
accumulated on the bench. In determining whether a bench with
material accumulated on it is adequate, consideration shall be
given, but not limited to the following factors: (a) the method
of mining; (2) the amount of material on the bench; (3) the
amount and rate of material coming onto the bench; (4) the angle
of the bank, wall, or slope, particularly if it is close to the
angle of repose; (5) the composition of the wall, bank, or slope;
and (6) the configuration of the bench.

If the bench immediately above an area where miners work or
travel is no longer adequate to catch material, and sending
miners and equipment onto the bench to clean it presents a
greater hazard than raveling or sloughing, cleaning is not
appropriate. Examples of such circumstances may be were there
are concerns about the stability of the bench itself, concerns
that removal of material from the bench would destabilize the
slope immediately above the bench, or concerns that the equipment
could overtravel the edge of the bench. Where the bench cannot
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be safely cleaned, other measures shall be taken to protect
miners. Other measures may include placing a berm at the base of
the wall, bank, or slope to prevent the overtravel of material
into the area where miners work or travel or ceasing mining in
the affected area.

56/57.3200 Correction of Hazardous Conditions

This standard prohibits work or travel, other than corrective
work, in areas where hazardous ground conditions exist. Posting
of a warning against entry is required until corrective work is
completed if workers could enter the area inadvertently. 1In
addition, barriers are required if the area is left unattended
prior to the completion of the corrective work. The mode of
travel in the area must be evaluated to determine what type of
barrier is appropriate to "impede" unauthorized entry. Examples
of barriers would be piles of muck, piles of large boulders or a
timber barricade. These barriers would have openings to allow
access for persons who are correcting the hazardous conditions.
These posting and barrier requirements do not apply to
underground face areas under development where the corrective
work is performed on a continuing basis as a part of the mining
cycle, and the only workers exposed are those engaged in the
corrective activity.

56/57.3203 Rock Fixtures

This standard contains the requirements for installation and
testing of all rock fixtures and accessories used for ground
support. In all cases where rock fixtures are selected as the

method used to support ground, they must meet the requirements of
56/57.3203.

All bolts tensioned by torquing must be within the torgue range
set out in paragraph (f) (1). Mine operators are required to test
the first, tenth and last bolt installed in each work area during
the shift as a check on whether or not the torgquing requirements
are being achieved. When the testing process reveals that a
fixture is not properly torqued, steps must be taken to determine
the extent of defective installation and to correct all
improperly installed fixtures.

The ground conditions in many active face areas require the
installation of only a few bolts during each blasting cycle.
Testing of the first and last bolts in each work area will help
ensure the integrity of the ground in these instances. Where
large numbers of bolts are installed on a continuing basis,
testing of the first, tenth and last bolt in each work area would
normally provide the frequency of testing necessary to identify a
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bolting problem and enable the operator to take corrective
action.

The mine operator must certify that all tests required by this
standard have been conducted. In the case of testing of the ASTM
bolts and accessories by the manufacturer of the devices, the
mine operator's certification responsibility is satisfied by
obtaining a copy of the manufacturer's certification and making
it available to the inspector.

The correction of improperly installed fixtures will also help to
ensure compliance with standard 56.3130 which requires that wall,
bank and slope stability be maintained at surface mines where
miners are exposed, and standard 57.3360, which requires that
ground support systems at underground mines be designed,
installed and maintained to control the ground where miners are
exposed.

56/57.3401 Examination of Ground Conditions

Under this standard the mine operator must designate the persons
experienced in ground control who will examine and test the
ground. These persons may be supervisors or miners. Mine
management retains the responsibility for examination and testing
of ground conditions. The standard also specifies when
examinations and tests must be made.

The 57.3401 requirement for examination of travelways is not
applicable to escape routes from underground mines. The
examination and maintenance of underground escape routes are
specifically addressed in 57.11051, Escape Routes.

56/57.3430 Activity Between Machinery or Equipment and the
Highwall or Bank

This standard is applicable to surface mines and surface areas of

underground mines. It addresses the hazards which exist when

persons work or travel near a highwall or bank and their escape

from a fall or slide of material could be hindered by the

machinery and equipment in their escape path.

If escape could be hindered, no work or travel is permitted. 1If,
however, the machinery or equipment poses no hindrance, the
standard is not applicable. Consideration must be given to: the

height of the wall or bank; the distance between the equipment
and wall or bank; the size and positioning of the equipment; the
location of the worker in relation to the escape route; and any
surrounding noise levels or distractions which could prevent the
detection of falling ground.
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Where machinery or equipment becomes disabled near a highwall or
bank, the equipment operator can often safely exit on the side
away from the hazard. TIf this is not possible, exit on the wall
side is permitted. Remounting on the wall side may also become
necessary in order to reposition or move the equipment to a safe
location for repairs. When the equipment is not removed for
repair, it must be repositioned at the site so that workers will
not be exposed to fall of ground hazards from which their escape
is hindered.

57.3461 Rock Bursts

This standard requires mine operators to notify MSHA of a rock
burst within twenty-four hours of occurrence. It also requires
that a rock burst control plan be implemented within ninety days
of the occurrence. The plan must be updated as conditions change
or controls are altered. When innovations are added to an
existing rock burst control program, the changes are considered
an "update" in accordance with paragraph (c) of the standard and
are to be included in the plan at that time.
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Subpart C Fire Prevention and Control

57.4057 Underground Flame-Resistant Trailing Cables

This standard requires that underground trailing cables be flame-
resistant in accordance with 30 CFR 18.064. Section 18.64 (f)
specifies that an acceptance marking be imprinted on the cable
for identification purposes.

The attached list, "Manufacturers of Cables with MSHA Acceptance
Numbers," can be used to verify accepted cables. An approval
number will be accompanied by letter designations which denote
the governmental division granting approval -- MSHA, MESA, BM
(Bureau of Mines), P (Pennsylvania Bureau of Mines), etc. Cables
which are marked with the prefix "P" for Pennsylvania approval
shall be considered acceptable if the number is followed by an
MSHA, MESA or BM notation.

When a trailing cable is imprinted with a series of numbers or
letters which do not appear on the attached list, the Approval
and Certification Center (A&CC) at Triadelphia, West Virginia
shall be contacted for assistance in determining the
acceptability of the ca