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U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

August 3, 2018

Re:  FOIA Tracking No. FY18-162

This letter partially responds to your July 16, 2018 Freedom of Information Act (“FOIA™)
request to the Office of Legal Counsel (“OLC”), seeking “correspondence sent by the Assistant
Attorney General in charge of [OLC] and his or her primary deputy to Brett M. Kavanaugh and
all correspondence sent by Brett M. Kavanaugh to the Assistant Attorney General in charge of
[OLC] and his or her primary deputy from January 20, 2001, to May 30, 2006.”

As of this date, we have processed 404 pages of responsive records. We have enclosed
230 pages with redactions and withheld the remaining 174 pages in full. Our redactions are
based on FOIA Exemption Five, 5 U.S.C. § 552(b)(5), or FOIA Exemption Six, 5 U.S.C.
§ 552(b)(6). The full withholdings are based on Exemption Five. For your information,
Exemption Five exempts material protected by the attorney-client, deliberative process, and
presidential communications privileges, as well as the attorney work product doctrine and other
privileges. Exemption Six exempts material the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy. We have determined that none of the withheld
material is appropriate for discretionary release. We are continuing to process responsive
records.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(¢). This
response is limited to those records that are subject to the requirements of the FOIA. Thisisa
standard notification that is given to all our requesters and should not be taken as an indication
that excluded records do, or do not, exist.

For any further assistance and to discuss any aspect of your request, you may contact
Melissa Golden, OLC’s IFOIA Public Liaison, at usdoj-officcoflegalcounsel@usdoj.gov, (202)
514-2053, or at Office of Legal Counsel, United States Departiment ol Justice, 950 Pennsylvania
Ave., N.W. Room 5511, Washington, DC 20530.

Additionally, you may contact the Office of Government Information Services (“OGIS™)
at the National Archives and Records Administration to inquire about the FOIA mediation
scrvices they offer. The contact information for OGIS 1s as follows: Office of Government
Information Services, National Archives and Records Administration, Room 2510, 8601 Adeclphi



Road, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-
5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.

You have the right to an administrative appeal. You may administratively appeal by
writing to the Director, Office of Information Policy (“OIP”), United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through OIP’s FOIAonline portal by creating an account on the following web
site: https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked
or electronically transmitted within 90 days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom
of Information Act Appeal.”

Sincerely,

PN N

Paul P. Colborn
Special Counsel

Enclosures



U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

August 17, 2018

Re:  FOIA Tracking No. FY18-162

This letter partially responds to your July 16, 2018 Freedom of Information Act (“FOIA™)
request to the Office of Legal Counsel (“OLC”), seeking “correspondence sent by the Assistant
Attorney General in charge of [OLC] and his or her primary deputy to Brett M. Kavanaugh and
all correspondence sent by Brett M. Kavanaugh to the Assistant Attorney General in charge of
[OLC] and his or her primary deputy from January 20, 2001, to May 30, 2006.”

Since the last partial response, we have processed 419 pages of responsive records. We
have enclosed 191 pages with redactions and withheld the remaining 228 pages in full. Our
redactions are based on FOIA Exemption Five, 5 U.S.C. § 552(b)(5), or FOIA Exemption Six,

S U.S.C. § 552(b)(6). The full withholdings are based on Exemption Five. For your
information, Exemption Five exempts material protected by the attorney-client, deliberative
process, and presidential communications privileges, as well as the attorney work product
doctrine and other privileges. Exemption Six exempts material the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy. We have determined that none of
the withheld material is appropriate for discretionary release. We are continuing to process
responsive records.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c). This
response is limited to those records that are subject to the requirements of the FOIA. Thisis a
standard notification that is given to all our requesters and should not be taken as an indication
that excluded records do, or do not, exist.

For any further assistance and to discuss any aspect of your request, you may contact
Meclissa Golden, OLC’s FOIA Public Liaison, at usdoj-ofticeollegalcounseliwusdoj.gov, (202)
514-2053, or at Office of Legal Counsel, United States Department ol Justice, 950 Pennsylvania
Ave., N.W., Room 5511, Washington, DC 20530.

Additionally, you may contact the Office ol Government Information Scrvices (“OGIS™)
at the National Archives and Records Administration to inquire about the FOIA mediation
services they offer. The contact information for OGIS is as follows: Oftice of Government
Information Services, National Archives and Records Administration, Room 2510, 8601 Adelphi



Road, College Park, Maryland 20740-6001, e-mail at ogis(@nara.gov; telephone at 202-741-
5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.

You have the right to an administrative appeal. You may administratively appeal by
writing to the Director, Office of Information Policy (*“OIP”), United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through OIP’s FOIAonline portal by creating an account on the following web
site: https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked
or electronically transmitted within 90 days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom
of Information Act Appeal.”

Sincerely,

ot o

Paul P. Colborn
Special Counsel

Enclosures

o



U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

August 31, 2018

Re:  FOIA Tracking No. FY18-162

This letter partially responds to your July 16, 2018 Freedom of Information Act (“FOIA™)
request to the Office of Legal Counsel (“OLC”), seeking “correspondence sent by the Assistant
Attorney General in charge of [OLC] and his or her primary deputy to Brett M. Kavanaugh and
all correspondence sent by Brett M. Kavanaugh to the Assistant Attorney General in charge of
[OLC] and his or her primary deputy from January 20, 2001, to May 30, 2006.”

Since the last partial response, we have processed 403 pages of responsive records. We
have enclosed 195 pages with redactions and withheld the remaining 208 pages in full. Our
redactions are based on FOIA Exemption Three, 5 U.S.C. § 552(b)(3), FOIA Exemption Five, 5
U.S.C. § 552(b)(5), or FOIA Exemption Six, 5 U.S.C. § 552(b)(6). The full withholdings are -
based on Exemption Five. The redactions based on Exemption Three, which exempts material
protected from disclosure by statute, withhold material protected from disclosure by 18 U.S.C.
§3521(b)(1)(g). For your information, Exemption Five exempts material protected by the
attorney-client, deliberative process, and presidential communications privileges, as well as the
attorney work product doctrine and other privileges. Exemption Six exempts material the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy. We
have determined that none of the withheld material is appropriate for discretionary release. We
are continuing to process responsive records.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c). This
response is limited to those records that are subject to the requirements of the FOIA. Thisisa
standard notification that is given to all our requesters and should not be taken as an indication
that excluded records do, or do not, exist.

For any further assistance and o discuss any aspect of your request, you may contact
Melissa Golden, OLC’s FOIA Public Liaison, at usdoj-officeoflegalcounscl@usdoj.gov, (202)
514-2053, or at Office of Legal Counsel, United States Department of Justice, 950 Pennsylvania
Ave., N.W., Room 5511, Washington, DC 20530.

Additionally, you may contact the Office of Government Information Services (“OGIS™)
at the National Archives and Records Administration to inquire about the FOIA mediation
services they offer. The contact information for OGIS is as follows: Office of Government



Information Services, National Archives and Records Administration, Room 2510, 8601 Adelphi
Road, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-
5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.

You have the right to an administrative appeal. You may administratively appeal by
writing to the Director, Office of Information Policy (“OIP”), United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through OIP’s FOIAonline portal by creating an account on the following web
site: https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked
or electronically transmitted within 90 days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom
of Information Act Appeal.”

Sincerely,

A7 L

Paul P. Colborn
Special Counsel

Enclosures

88}



U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

September 14, 2018

Re:  FOIA Tracking No. FY18-162

This letter partially responds to your July 16, 2018 Freedom of Information Act (“FOIA”)
request to the Office of Legal Counsel (“OLC”), seeking “correspondence sent by the Assistant
Attorney General in charge of [OLC] and his or her primary deputy to Brett M. Kavanaugh and
all correspondence sent by Brett M. Kavanaugh to the Assistant Attorney General in charge of
[OLC] and his or her primary deputy from January 20, 2001, to May 30, 2006.”

Since the last partial response, we have processed 382 pages of responsive records. We
have enclosed 93 pages with redactions and withheld the remaining 289 pages in full. Our
redactions are based on FOIA Exemption Five, 5 U.S.C. § 552(b)(5), or FOIA Exemption Six,
5US.C. §552(b)(6). The full withholdings are based on Exemption Five. For your
information, Exemption Five exempts material protected by the attorney-client, deliberative
process, and presidential communications privileges, as well as the attorney work product
doctrine and other privileges. Exemption Six exempts material the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy. We have determined that none of
the withheld material is appropriate for discretionary release. We are continuing to process
responsive records.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c). This
response is limited to those records that are subject to the requirements of the FOIA. This is a
standard notification that is given to all our requesters and should not be taken as an indication
that excluded records do, or do not, exist.

For any further assistance and to discuss any aspect of your request, you may contact
Melissa Golden, OLC’s FOIA Public Liaison, at usdoj-officeoflegalcounsel@usdoj.gov, (202)
514-2053, or at Office of Legal Counsel, United States Department of Justice, 950 Pennsylvania
Ave., NW_, Room 5511, Washington, DC 20530.

Additionally, you may contact the Office of Government Information Services (“OGIS”)
at the National Archives and Records Administration to inquire about the FOIA mediation
services they offer. The contact information for OGIS is as follows: Office of Government



Information Services, National Archives and Records Administration, Room 2510, 8601 Adelphi
Road, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-
5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.

You have the right to an administrative appeal. You may administratively appeal by
writing to the Director, Office of Information Policy (“OIP”), United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through OIP’s FOIAonline portal by creating an account on the following web
site: https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked
or electronically transmitted within 90 days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom
of Information Act Appeal.”

Sincerely,

N

Paul P. Colborn
Special Counsel

Enclosures



U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530

September 17, 2018

Re:  FOIA Tracking No. FY18-162

This letter partially responds to your July 16, 2018 Freedom of Information Act (“FOIA™)
request to the Office of Legal Counsel (“OLC”), seeking “correspondence sent by the Assistant
Attorney General in charge of [OLC] and his or her primary deputy to Brett M. Kavanaugh and
all correspondence sent by Brett M. Kavanaugh to the Assistant Attorney General in charge of
[OLC] and his or her primary deputy from January 20, 2001, to May 30, 2006.”

Since the last partial response, we have processed 135 pages of responsive records. We
have enclosed all 135 pages with some redactions. Our redactions are based on FOIA
Exemption Three, 5 U.S.C. § 552(b)(3), FOIA Exemption Five, 5 U.S.C. § 552(b)(5), or FOIA
Exemption Six, 5 U.S.C. § 552(b)(6). The redactions based on Exemption Three, which exempts
material protected from disclosure by statute, are marked with the relevant statutes. For your
information, Exemption Five exempts material protected by the attorney-client, deliberative
process, and presidential communications privileges, as well as the attorney work product
doctrine and other privileges. Exemption Six exempts material the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy. We have determined that none of
the withheld material is appropriate for discretionary release. We have now completed
processing responsive records.

For your information, Congress excluded three discrete categories of law enforcement
and national security records from the requirements of the FOIA. See 5 U.S.C. § 552(¢). This
response is limited to those records that are subject to the requirements of the FOIA. Thisis a
standard notification that is given to all our requesters and should not be taken as an indication
that excluded records do, or do not, exist.

For any further assistance and to discuss any aspect of your request, you may contact
Melissa Golden, OLC’s FOIA Public Liaison, at usdoj-officeoflegalcounscli@usdoj.gov, (202)
514-2053, or at Office of Legal Counscl, United States Department of Justice, 950 Pennsylvania
Ave., N.W., Room 5511, Washington, DC 20530.

Additionally, you may contact the Office of Government Information Services (“OGIS™)
at the National Archives and Records Administration to inquire about the FOIA mediation
services they offer. The contact information for OGIS is as lollows: Office of Government



Information Services, National Archives and Records Administration, Room 2510, 8601 Adelphi
Road, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-
5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.

You have the right to an administrative appeal. You may administratively appeal by
writing to the Director, Office of Information Policy (“OIP”), United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through OIP’s FOIAonline portal by creating an account on the following web
site: https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked
or electronically transmitted within 90 days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom
of Information Act Appeal.”

Sincerely,

ol e

)QrPaul P. Colborn
Special Counsel

Enclosures



RECORDS RELEASED 2018-08-03



Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Thursday, September 20, 2001 9:49 AM
To: 'Kavanaugh, Brett'

Subject: Comments on Title IV of draft bill

A handful of comments:

1. (b) (5)

m
(@]

One simple fix would b (b) (5)

g
3

Il\.>

If you want me to draft language to address (b) and (c), let me know.

3. (b) (5)

N
m
«©

(b) ()

L~
T
|
L~
(9]
Reat

Icrl

Document ID: 0.7.18648.5030



Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Thursday, October 4, 2001 3:10 FM

To: Brett M. Kavanaugh@who.eop.gov

Cc: Whelan, M Edward lll; Jay P. lefkowitz@omb.eop.gov;

Rebecca A. Beynon@omb.eop.gov; loel D. Kaplan@who.eop.gov;
Steven_D._ Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) ' Airline Board

Attachments: pic05304.pex

(b) (3)

Brett M. Kavanaugh
10/0472001 02:58:04 FM

Record Type: Record

To: Helgard C. Walker/WHO/EQP@EQP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: (X)) Airline Board (Document

link: Helgard C. Walker}

Yes. We were told by OLC on the morning of Friday the 21st that (b) (5)
_'. Joel and | so informed the congressional staffs and some Members.

We were not involved in the negotiations about this specific issue, however. The negotiations entailed
the 4 leaders {Daschle, Lott, Hastert, Gephardt) sitting in a room with 2 staff members each during
lunch on the 21st. Gephardt apparently still insisted on (b) (5) . The compromise apparently
reached among these 4 leaders - who were apparently aware of the OLC advice and Administration

position -- was to (b) (5) B

Document ID: 0.7.18648.5127



Ed advises (b) (5)

_

Let me know if you have further guestions.

Helgard C. Walker
10/0472001 02:46:18 FM

Record Type: Record

To: "Whelan, M Edward IIl" <M.Edward.Whelan@usdoj.gov>, Brett M.
Kavanaugh/WHO/EOQP@EQOF

cc: Jay P. Lefkowitz/OMB/EQP@EQP, Rebecca A. Beynon/OMB/EOP@ECQF, Joel D.
Kaplan/WHO/EOP@EQOF, Steven D. Aitken/OMB/EOP®@EOP bcc:

Subject: RE: OLC: (JXE)) Airline Board {Document

link: Brett M. Kavanaugh)

Brett, do you remember dealing with/thinking about this issue during the legislative process?

(Embedded

image moved "Whelan, M Edward II" <M.Edward.Whelan@usdoj.gov>
to file: 10/04/2001 01:50:28 FM
pic05304.pcx)

Record Type: Record

To: Jay P. Letkowitz/OMB/EQOF, Rebecca A. Beynon/COMB/ECP
cc: Helgard C. Walker/WHO/EQF, loel D. Kaplan/WHO/EOP, Steven D.

Ajtken/OMB/EOFP
Subject: RE: OLC: (b) (5) Airline Board

Document ID: 0.7.18648.5127



| haven't had time to review it with care yet, but (b) (5)
]
T

One solution might be to (b) ()
-]
I

-—-Qriginal Message--——-

From: Jay P. Lefkowitz@omb.eop.gov [mailto:lay P. Letkowitz@omb.eop.gov]
Sent: Thursday, Octeber 04, 2001 1:33 PM

To: Rebecca_A._Beynon@omb.eop.gov

Cc: Whelan, M Edward IlI; Jay_Lefkowitz@dc. kirkland.com;

Helgard C. Walker@who.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D._Aitken@omb.eop.gov

Subject: Re: OLC: (b) (5 Airline Board

This was an issue that came up during the drafting and | thought (b) (5) |
B o' v<d the problem.

Is that not correct?

From: Rebecca A. Beynon on 10/04/2001 01:28:35 PM

Record Type: Record

To: Jay Lefkowitz, Helgard C. Walker/WHO/EOF@EQP, loel D. Kaplan/WHO/EQP@EQP,
Steven D. Aitken/OMB/ECP@EOP

cc: M.edward.whelan@usdoj.gov

Subject: OLC: (b) (5) Airline Board

Ed Whelan from OLC has just raised with me the point that (b) (5)
B - H= hasn't formed a definite opinion yet, but wanted to bring the issue to our attention. £d,
could you supply a little more information? Thanks very much.

Document ID: 0.7.18648.5127



Message Copied To:

"whelan, m edward iii" <m.edward.whelan@usdoj.gov>
jay p. lefkowitz/omb/feop@eop

rebecca a. beynonfomb/ecp@eop

joel d. kaplan/who/eop@eop

steven d. aitken/omb/eop@eop

Document ID: 0.7.18648.5127



Document ID: 0.7.18648.5127-000001



Jay_P._Lefkowitz@omb.cop.gov

From: Jay P. leftkowitz@omb.eop.gov

Sent: Thursday, October 4, 2001 3:19 FM

To: Helgard C. Walker@who.eop.gov

Cc: Whelan, M Edward lll; Brett_M. Kavanaugh@who.eop.gov;

Helgard C. Walker@who.eop.gov; Jay P. lefkowitz@omb.eop.gov;
Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D._ Aitken@omb.eop.gov

Subjert: RE: OLC: (b) (5) ' Airline Board

Attachments: pic03867.pcx

(b) ) |
3

(b) )
|

Helgard C. Walker
10/04/2001 03:11:55 PM

Record Type: Record

To: Jay P. Letkowitz/OMB/EQOF®@EQP
cc: See the distribution list at the bottom of this message bece:

Subject: RE: OLC: (b) (5 Airline Board (Document

link: Jay P. Lefkowitz)

As you can see from the email that | just sent out, (b) (5) !

Jay P. Letkowitz
10/04/2001 02:59:04 PM

Record Type: Record

Document ID: 0.7.18648.5162



To: Brett M. Kavanaugh/WHO/EOP@EQP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: (b) (5) Airline Board (Document
link: Helgard C. Walker)
Helgi:

Can you give us a hand with an insert to (b) (5)
]

thanks very much

Brett M. Kavanaugh
10/0472001 02:58:04 FM

Record Type: Record

To: Helgard C. Walker/WHO/EQF@EOQOP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: (b) (5) Airline Board (Document

link: lay P. Lefkowitz)

duplicate

Document ID: 0.7.18648.5162



duplicate




duplicate




duplicate




Document ID: 0.7.18648.5162-000001



Joel_D._Kaplan@who.eop.gov

From: Joel_D. Kaplan@who.eop.gov

Sent: Thursday, October 04, 2001 3:58 FM

To: Brett M. Kavanaugh@who.eop.gov

Cc: Whelan, M Edward Ill; Helgard C. Walker@who.eop.gov;

Jay P. leftkowitz@omb.eop.gov; Rebecca_A. Beynon@omb.eop.gov;
Joel D. Kaplan@who.eop.gov; Steven_D._ Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5 " Airline Board

(b) (5)
0

(b) (5) 1] ]
0

Document ID: 0.7.18648.5171



Jay_P._Lefkowitz@omb.cop.gov

From: Jay_P. lefkowitz@omb.eop.gov

Sent: Thursday, October 04, 2001 4:04 PM

To: Helgard C. Walker@who.eop.gov

Cc: Whelan, M Edward lll; Brett_M. Kavanaugh@who.eop.gow;

Jay P. lefkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;
Helgard C. Walker@who.eop.gov; Rebecca A. Beynon@omb.eop.gov;
Joel_D. Kaplan@who.eop.gov; Steven_D. Aitken@omb.eop.gov

Subjert: RE: OLC: (b) (5) Airline Board

Attachments: pic23291.pex

| talked with Walker's GC who is sensitive to the issue, and | will be speaking with him and Walker at
5:30.

(b) (5) |
I

Helgard C. Walker
10/0472001 03:50:18 FM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EOP
cc: See the distribution list at the bottom of this message beoe:

Subject: RE: OLC: (b) (5 Airline Board {Document

link: lay P. Lefkowitz)

I think that is an excellent suggestion -- (b) (5)

B - the meantime, I'll try and come up with some language. If OLC has any ideas as a
starting point, 1'd love to hear them.

Brett M. Kavanaugh
10/04/2001 03:42:49 PM

Record Type: Record

Document ID: 0.7.18648.5037



To: Helgard C. Walker/WHO/EQF@EQP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: (b) (5 Airline Board (Document

link: Helgard C. Walker)

(b) (5)

One way to do this is (b) (5) |
-]

Helgard C. Walker
10/0472001 03:11:55 FM

Record Type: Record

To: Jay P. Letkowitz/OMB/EOP@EQCP
cc: See the distribution list at the bottom of this message bce

duplicate

Document ID: 0.7.18648.5037



duplicate




duplicate




duplicate




duplicate




Document ID: 0.7.18648.5037-000001



Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Thursday, October 04, 2001 4:16 FM

To: Whelan, M Edward IlI

Cc: Jay P. lefkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;

Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D. Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) ' Airline Board

Attachments: pic18686.pcx

Interesting point. | think, howewver, that (b) (5)

e
I Ot icv:s?

(Embedded
image moved "Whelan, M Edward llI" <M.Edward.Whelan@usdoj.gov>

to file: 10/04/2001 04:01:53 FM
picl8686.pcx)

Record Type: Record

To: Jay P. Lefkowitz/OMB/EQP@EOP, Helgard C. Walker/WHO/EOP@EOFP

cc: See the distribution list at the bottom of this message Subject: RE: OLC: X&)

I i ine Board

An additional comment: It is not at all clear to me that (b) (5)
I /< | read the Act, () )

I don't mean to argue this point here.

Rather, | simply want to point out § (b) (5)

]
0000000000
|
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(b) 5)
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-—--Original Message-----

From: lay P. lefkowitz@omb.eop.gov [mailto:lay P. Lefkowitz@omb.eop.gov]
Sent: Thursday, October 04, 2001 3:52 PM

To: Helgard_C. Walker@who.eop.gov

Cec: Whelan, M Edward Ill; Brett M. Kavanaugh@who.eop.gov;

Jay P. lefkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;

Helgard C. Walker@who.eop.gov; Rebecca A. Beynon@omb.eop.gov;
Joel_D._Kaplan@who.eop.gov; Steven_D._Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5 Airline Board

| have already put in a call.

I'll let you know as soon as | speak with Walker.

Helgard C. Walker
10/04/2001 03:50:18 FM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOQOF®EQP
cc: See the distribution list at the bottom of this message bece:

duplicate
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Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Thursday, October 04, 2001 4:17 FM
To: Jay P. lefkowitz@omb.eop.gov’
Cc:

'Helgard_C. Walker@who.eop.gov'; 'Brett M. Kavanaugh@who.eop.gov'; 'Rebec

ca_A. Beynon@omb.eop.gov’; loel D. Kaplan@who.eop.gov'; 'Steven_D._Aitken
@omb.eop.gov’

Subject: RE: OLC: (b) (5) ' Airline Board
I think (b) (5) ought to be something like the following:

' (b) 5)
-

-—--Original Message-----

From: lay_P. Lefkowitz@omb.eop.gov [mailto:Jay P. Lefkowitz@omb.eop.gov]
Sent: Thursday, October 04, 2001 4:08 PM
To: Whelan, M Edward I

Cc: Helgard C. Walker@who.eop.gov; Brett M. Kavanaugh@who.eop.gowv;
Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_Dn._Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5 Airline Board

If Ed's suggestion is the consensus view, then | don't believe | will have a hard time selling that to
Walker. (b) (5 )

{Embedded

image moved "Whelan, M Edward " <M.Edward.Whelan@usdoj.gov>
to file: 10/04,/2001 04:01:53 FM
picl9837.pox)

Record Type: Record

To: Jay F. Letkowitz/OMB/EQF, Helgard C. Walker/fWHQO/EQP

' duplicate
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Thursday, October 4, 2001 5:45 FM

To: Whelan, M Edward IlI

Cc: Helgard C. Walker@who.eop.gov; Jay P. Leftkowitz@omb.eop.gov;

Rebecca A. Beynon@omb.eop.gov; Joel _D. Kaplan@who.eop.gov;
Steven_D._ Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) ' Airline Board

Attachments: pic27339.pex

(b) (5)

(Embedded
image moved "Whelan, M Edward " <M.Edward.Whelan@usdoj.gav>

to file: 10/04/2001 05:13:30 FM
pic27339.pcx)

Record Type: Record

To: Helgard C. Walker/WHO/EQF@EQP

cc: See the distribution list at the bottom of this message Subject: RE: OLC: [IOXER:

I - rline Board

(0) (5)

(b) )

Document ID: 0.7.18648.5117



(b) (5) |

-—--Original Message-----

From: Helgard C. Walker@who.eop.gov
[mailto:Helgard_C._Walker@who.eop.gov]

Sent: Thursday, October 04, 2001 4:39 PM

To: Whelan, M Edward 1l

Cc: Jay_P. lefkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;
Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D._ Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) Airline Board
Yes, | think that's good. Here's a somewhat tweaked version, (b) (5)

' (b) (5) »
I
B

(0) )

On a housekeeping note, | would add this language (b) (5)
|

One last thing to keep in mind -- though | don't see how we can avoid it, given this pickle that we're in -

- is tha (b) (5) !

. But again, it's unavoidable, | think.

HCW

{(Embedded
image moved "Whelan, M Edward II" <M.Edward. Whelan@usdoj.gov> to file: 10/04/2001 04:17:07

PM picO0788.pcx)

Record Type: Record
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To: Jay P. Letkowitz/OMB/EOF@EQOP
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Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Thursday, October 04, 2001 6:03 FM

To: "'Helgard_C. Walker@who.eop.gov'; 'Brett M. Kavanaugh@who.eop.gov'

Subject: Airline Board: (b) (5) .

FYI: Tim Flanigan spoke briefly with me about (b) (5)
e
.
[

|
(b) (5) |
_ I'll have some more specific ideas on this in the

morning.

Document ID: 0.7.18648.5125



Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Thursday, October 04, 2001 6:05 FM

To: Whelan, M Edward IlI

Cc: Jay P. lefkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;

Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D. Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) ' Airline Board

Attachments: pic22174.pex

Another interesting tidbit is that (b) (5)
A

I This suggests to me that, IICIE)
I

{Embedded
image moved "Whelan, M Edward " <M.Edward.Whelan@usdoj.gav>

to file: 10/04/2001 05:55:56 FM
pic22174.pcx)

Record Type: Record

To: Helgard C. Walker/WHO/EQF@EOP

cc: See the distribution list at the bottom of this message Subject: RE: OLC: [(9XEIR:

I i linc Soard

I'm fine on the draft language.

In case it's useful to pass along, (b) (5) !

Document ID: 0.7.18648.5148



-—-QOriginal Message

From: Helgard_C. Walker@who.eop.gov
[mailto:Helgard C. Walker@who.eop.gov]
Sent: Thursday, October 04, 2001 5:47 PM

duplicate
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Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Thursday, October 4, 2001 6:21 FM

To: Brett M. Kavanaugh@who.eop.gov

Cc: Whelan, M Edward lll; Helgard_C. Walker@who.eop.gov
Subject: Re: Airline Board: [ OIS

Attachments: pic09048.pex

| agree with Ed that (b) (5) ‘
[

Brett M. Kavanaugh
10/0472001 06:13:21 FM

Record Type: Record

To: "Whelan, M Edward II” <M.Edward.Whelan@usdoj.gov> cc: helgard c. walker/who/eop@eop bec:

Subject: Re: Airline Board: (b) (5) {Document link: Helgard

C. Walker)
I think (b) (5) -
{(Embedded

image moved "Whelan, M Edward III" <M.Edward.Whelan@usdoj.gov>
to file: 10/04/2001 06:02:36 PM
picd9048. pex)

Record Type: Record

Document ID: 0.7.18648.5084



To: Helgard C. Walker/WHO/EQF@EQP, Brett M. Kavanaugh/WHO/EQP@ECQF

duplicate
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Thursday, Qctober 4, 2001 6:26 FM

To: Jay P. Lefkowitz@omb.eop.gov

Cc: Whelan, M Edward lll; Helgard_C. Walker@who.eop.gow;

Jay P. leftkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;
Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D._ Aitken@omb.eop.gov

Subjert: RE: OLC: (b) (5) Airline Board
Attachments: pic30385.pex
Culy considered. (X)) .

Jay P. Letkowitz
10/0472001 06:23:40 FM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EQP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: (b) (5 Airline Board (Document

link: Brett M. Kavanaugh)

(b) )
-

Brett M. Kavanaugh
10/04/2001 06:18:08 PM

Record Type: Record

Document ID: 0.7.18648.5145



To: Helgard C. Walker/WHO/EQFP@EQP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: F (b) (5) Airline Board {Document

link: lay P. Lefkowitz)

seems simple and right to me

Helgard C. Walker
10/04/2001 06:14:24 PM

Record Type: Record

To: Jay P. Letkowitz/OMB/EOF@ECP
cc: See the distribution list at the bottom of this message bee:

Subject: RE: OLC: (b) (5 Airline Board (Document

link: Brett M. Kavanaugh}

Here's a version based on our prior language:

' (b) (3)

(b) (5)

Jay P. Letkowitz
10/04/2001 06:04:27 FM

Record Type: Record

To: "Whelan, M Edward " <M.Edward.Whelan{@usdoj.gov> cc: See the distribution list at the bottom
of this message bcc:

Subject: RE: OLC: P (b) (5) Airline Board (Document

link: Helgard C. Walker}

Ed:

Just had a long talk with David Walker and (b) (5)

Document ID: 0.7.18648.5145



T ~

Can you improve on this?

(Embedded
image moved "Whelan, M Edward " <M.Edward. Whelan@usdoj.gov>

to file: 10/04/2001 05:55:56 FM
pic30385.pex)

Record Type: Record

duplicate
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Jay_P._Lefkowitz@omb.cop.gov

From: Jay P. lefkowitz@omb.eop.gov

Sent: Thursday, Qctober 4, 2001 6:30 FM

To: Helgard C. Walker@who.eop.gov

Cc: Whelan, M Edward lll; Brett_M. Kavanaugh@who.eop.gov;

Helgard C. Walker@who.eop.gov; Jay P. lefkowitzi@omb.eop.gov;
Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D._ Aitken@omb.eop.gov

Subjert: RE: OLC: (b) (5) Airline Board

Attachments: pic10945.pcx

Agree completely. | just sent it around to "consult”

Helgard C. Walker
10/04/2001 06:28:50 FM

Record Type: Record

To: Jay P. Letkowitz/OMB/EOF@®@EQP
ce: See the distribution list at the bottom of this message bec:

Subject: RE: OLC: (b) (5 Airline Board {Document

link: lay P. Lefkowitz)

My opinion is (b) ()
0000000000 ]
|

_\

Jay P. Lefkowitz
10/04/2001 06:23:40 PM

Record Type: Record
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Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Thursday, October 04, 2001 6:35 FM

To: Whelan, M Edward IlI

Cc: Jay P. lefkowitz@omb.eop.gov; Brett M. Kavanaugh@who.eop.gov;

Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D. Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) ' Airline Board

Attachments: pic31661.pex

I think, (b) 5)
00

(Embedded

image moved "Whelan, M Edward " <M.Edward.Whelan{@usdoj.gov=
to file: 10/04/2001 06:28:27 FM

pic31661.pcx)

Record Type: Record

To: Jay P. Letkowitz/OMB/EQOF, Brett M. Kavanaugh/WHO/EQP

cc: Helgard C. Walker/WHO/EQF, Rebecca A. Beynon/OMB/EOP, Joel D.
Kaplan/WHQ/EOP, Steven D. Aitken/OMB/ECP Subject: RE: OLC: (b) (5)

Airline Board

(b) (5)

-—--Qriginal Message-----

From: Jay P. Lefkowitz@omb.eop.gov [mailto:day P. Letkowitz@omb.eop.gav]
Sent: Thursday, October 04, 2001 6:25 PM

duplicate
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Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Thursday, October 04, 2001 6:42 FM

To: Whelan, M Edward IlI

Cc: Brett M. Kavanaugh@who.eop.gov; lay_P. lefkowitz@omb.eop.gov;

Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_D. Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) " Airline Board

Attachments: pic26691.pex

Great idea. 5o here's the current version:

' (b) ©) :
e
OO0

(Sentence got unwieldy so | had to break it up.)

(Embedded
image moved "Whelan, M Edward 11" <M.Edward.Whelan@usdoj.gov>

to file: 10/04/2001 06:27:01 FM
pic26691.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EQP@EOP, Helgard C. Walker/WHO/EQP@EQF

ce: Jay P. Lefkowitz/OMB/EQF@EOP, Rebecca A. Beynon/OMB/EQFP@EQP, loel D.
Kaplan/WHO/EOFP@EQOF, Steven D. Aitken/OMB/EOP@EOP Subject: RE: OLC: KOXER:

I e Board

I like Helgi's language, too. We might add ' (b) (5) |
B -t the end.

Document ID: 0.7.18648.5219



-—-Qriginal Message--—-

From: Brett M. Kavanaughi@who.eop.gov
[mailto:Brett M. _Kavanaugh@who.eop.gov]

Sent: Thursday, October {4, 2001 6:21 PM

To: Helgard_C. Walker@who.eop.gov

Cc: Whelan, M Edward IIl; Jay_FP._lefkowitz@omb.eop.gov;

Helgard C. Walker@who.eop.gov; Brett M. Kavanaugh@who.eop.gov;
Rebecca A. Beynon@omb.eop.gov; Joel D. Kaplan@who.eop.gov;
Steven_Dn._Aitken@omb.eop.gov

Subject: RE: OLC: (b) (5) Airline Board
seems simple and right to me

Helgard C. Walker
10/0472001 06:14:24 FM

Record Type: Record

To: Jay P. Letkowitz/OMB/EQOP@EQP

duplicate
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Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Thursday, October 04, 2001 8:27 FM

To: 'Helgard_C. Walker@who.eop.gov'; Jay P. lefkowitz@omb.eop.gov'
Cc: "Brett M. Kavanaugh@who.eop.gov’

Subject: RE: Proposed Language

(b) (5)

-—--Original Message-----

From: Helgard_C._Walker@who.eop.gov

[mailto:Helgard_C. Walker@who.eop.gov]

Sent: Thursday, October 04, 2001 7:31 PM

To: Jay_P. leftkowitz@omb.eop.gov

Cc: Whelan, M Edward llI; Brett M. Kavanaugh@who.eop.gov
Subject: Re: Proposed Language

(b) (5
B ot s vour view, Ed?

F5 1 think you had Brett's old email, so I've copied him.

Jay P. Letkowitz
10/0472001 07:27:22 FM

Record Type: Record

To: Helgard C. Walker/WHO/EQF@EOP
cc: brett_kavanaugh@dc.kirkland.com
bce:

Subject: Re: Proposed Language {Document link: Helgard C. Walker)

It's a good guestion, but | don't think it's a problem.

Document ID: 0.7.18648.5220



However, I'll look into it a little more.

Helgard C. Walker
10/0472031 07:22:41 FM

Record Type: Record

To: Jay P. Lefkowitz/OMB/EQP@ECP

cc: brett_kavanaugh@dc.kirkland.com

bee:

Subject: Re: Proposed Language (Document link: Jay P. Lefkowitz)

(0) )
e —
0000000000000
e

Jay P. Letkowitz
10/0472001 07:16:35 FM

Record Type: Record

To: Brett_Kavanaugh(@dc.kirkland.com, Helgard C. Walker/WHO/EQP@ECOFP

cc:
Subject: Proposed Language

GAQ's negotiating with us now. Here's their bid, followed by my counterproposal, which | haven't sent
yet.

Forwarded by Jay P. Lefkowitz/OMB/EQP on 10/04/2001 07:14 PM

{Embedded

image moved Anthony H Gamboa <GamboaA®@gao.gov>
to file: 10/04/2001 06:48:19 FM

pic30604d.pex)

Document ID: 0.7.18648.5220



Record Type: Record

To: Jay P. Letkowitz/OMB/EQP@ECP

cc:
Subject: Proposed Language

(f) For purposes of any operational and decisionmaking functions, the "Board" means the voting
members of the Air Transportation Stabilization Board established under Section 102 of the Act. The
voting members of the Board are the Chairman of the Board of Governors of the Federal Reserve
System {who is the Chairman of the Board), the Secretary of the Treasury and the Secretary of
Transportation, or their designees. The Comptroller General, who is a nonvoting member, will not
participate in the review, operations, or deliberations of the Board but will provide such audit and
evaluation support as the Board may request.

(f) (b) (3)
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Helgard_C._Walker@who.eop.gov

From: Helgard C. Walker@who.eop.gov

Sent: Friday, October 05, 2001 6:18 FM

To: Whelan, M Edward IlI

Cc: Hart, Rosemary; Brett M. Kavanaugh@who.eop.gov;
Rebecca_A. Beynon@omb.eop.gov

Subject: RE: Airline Loan Guarantees

Attachments: pic32468.pcx

I think it's too late, as the regs have already gone out the door, but I'll copy Rebecca so that we can lay
a marker on this point as possible action in any supplemental regs issued by the Board.

{(Embedded

image moved "Whelan, M Edward II" <M.Edward.Whelan@usdoj.gov>
to file: 10/05/2001 05:1¢:11 FM

pic32468.pcx)

Record Type: Record

To: Helzard C. Walker/WHO/EQP@EQP

cc: "Hart, Rosemary" <Rosemary.Hart@usdoj.gov> (Receipt Notification
Reguested), Brett M. Kavanaugh/WHO/EQP@EOP Subject: RE: Airline Loan Guarantees

Sorry -- one additional suggestion: Changing 'JE(OXC)I" in the last line to ' (b) (5) "

would be even better.

-—-Qriginal Message-——-

From: Whelan, M Edward lll

Sent: Friday, October 05, 2001 5:06 PM

To: 'Helgard C. Walker@who.eop.gov'

Cc: Hart, Rosemary; 'Brett M. Kavanaugh@who.eop.gov'

Subject: RE: (b) (5)

I'm fine on (b) (5) .

Document ID: 0.7.18648.5326



(b) (5)

With respect to

From: Helgard_C._Walker@who.eop.gov
[mailto:Helgard C. Walker@who.eop.gov]

Sent: Friday, October 05, 2001 4:25 PM

To: Whelan, M Edward 1l

Cc: Hart, Rosemary; Brett M._Kavanaugh@who.eop.gov
Subject: RE: Airline Loan Guarantees

Ed, here's the language we wound up with on (b) (5) :
(b) (5)

_
—‘
_’

Since you were satisified with prior, similar versions of this, | take it you also think this language is

(b) ()

ﬁ

that correct? | just wanted to nail this down, since you felt (b) (5)

(0) )

Brett, | am copying you to see if you know anything about (b) (5)

HCW
HCW

IFrhaddad
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IR R

image moved "Whelan, M Edward III" <M.Edward.Whelan@usdoj.gov> ta file: 10/05/2001 01:31:43
FM picl5212.pcx)

Record Type: Record

To: Helgard C. Walker/WHO/EQFP@EQP

cc: "Hart, Rosemary” <Rosemary.Hart@usdoj.gov> (Receipt Notification
Reguested)
Subject: RE: Airline Loan Guarantees

Helgi: Rosemary advises that (b) (5)
-

-—--Qriginal Message-----

From: Whelan, M Edward Il

Sent: Thursday, October 04, 2001 5:20 PM
To: 'Helgard_C. Walker@who.eop.gov'
Cc: Hart, Rosemary

Subject: RE: Airline Loan Guarantees

Helgi:

| suspect that the issues are intertwined: (b) (5)

I
XN
AN
1|

I think (b) (5) , but | look forward to Rosemary's

insights on this.
Fd

-—-Original Message——-

From: Helgard C. Walker@who.eop.gov
[mailto:Helgard C. Walker@who.eop.gov]
Sent: Thursday, October 04, 2001 4:42 PM
To: Yoo, John C

Cec: Whelan, M Edward lll; Hart, Rosemary
Subject: RE: Airline Loan Guarantees

Document ID: 0.7.18648.5326



Thanks, John. Ed and | have been in heavy email traffic on a related matter, (b) (5) e
-\. But I could still use some guick and dirty advice on this separate guestion, (b) (5) !

(Embedded
image moved "Yoo, lohn C" <lohn.C.¥Yoo@usdoj.gov> to file: 10/04/2001 31:09:12 PM pic03958.pox}

Record Type: Record

To: Helgard C. Walker/WHO/EOQOF

cc: "Whelan, M Edward I" <M.Edward. Whelan@usdoj.gov>, "Hart, Rosemary"
<Rosemary.Hart@usdoj.gov>
Subject: RE: Airline Loan Guarantees

Helgi:

| am going to refer this to Ed Whalen, who worked on the airline bailout, and Rosemary Hart, who does
executive orders. They should he able to give you an answer pretty quick.

John

----- Original Message-—-

From: Helgard C. Walker@who.eop.gov [mailto:Helgard C. Walker@who.eop.gov]
Sent: Thursday, October 04, 2001 12:50 PM

To: Yoo, lohn C

Subject: Re: Airline Loan Guarantees

John -
(b) (5)
I
I

I

Any problems with this? What's the best vehicle? f you could give me a quick read on this, | would
greatly appreciate it.

Thanks

Document ID: 0.7.18648.5326



——————————————————— Forwarded by Helgard C. Walker/WHO/EOQP on 10/04/2001 12:46 PM e

Helgard C. Walker
10/04/2001 12:45:29 FM

Record Type: Record

To: Rebecca A. Beynon/OMB/EQFP@EQP
cc: Jay P. Letkowitz/OMB/EQP@ECP, Joel D. Kaplan/WHO/EOP@EOP bee: Records Management@ECP
Subject: Re: Airline Loan Guarantees {Document link: Helgard C. Walker)

| have looked at this quickly, and my assessment is that (b) (5)
e

Does DOT have a proposal for us to look at? | also need to talk with my bosses to see how we think
(b) (5) I, as well as get advice from

OLC.

I will try and get this done ASAP because | always like to have matters nailed down, although I don't

think it's critical that JK(QXE)] occur by Friday.
None of (b) (5) are going out the door anywhere for quite a while.

HCW

From: febecca A. Beynon on 10/04/2001 08:51:24 AM

Record Type: Record

To: Helgard C. Walker/WHOQ/EQP@EQP

cc: Jay Lefkowitz
Subject: Airline Loan Guarantees

Helgi - As we discussed yesterday, (b) (5)
]
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(0) )
00000000000 ]
. _____________ |
I L=t me know what you think about this, and what steps, if any, you think are needed to be sure

that (b) (5) .
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Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Wednesday, October 10, 2001 10:25 AM

To: Jay P. lefkowitz@omb.eop.gov'; "Brett M. Kavanaugh@who.eop.gov'
Cc: 'Rebecca_A. Beynon@omb.eop.gov'

Subject: RE: Victim's Compensation Fund

Attachments: airline 10:1001.wpd

I attach a draft opinion on this matter. My apologies if the haste shows.

| expect to be unreachable (at the Supreme Court) from around 11:00 to 12:45.

-—-Qriginal Message--—-
From: Jay P. Lefkowitz@omb.eop.gov [mailto:day P. Letkowitz@omb.eop.gov]

Sent: Tuesday, October 09, 2001 8:57 PM

To: Brett M. Kavanaugh@who.eop.gov

Cc: Whelan, M Edward Ill; Rebecca_A._Beynon@omb.eop.gov;
Jay P. lefkowitz@omb.eop.gov; michborek@aol.com

Subject: Re: Victim's Compensation Fund

(0) )

thanks

Brett M. Kavanaugh
10/09/2001 06:47:42 PM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EQP@EQOP
cc: See the distribution list at the bottom of this message bec:
Subject: Re: Victim's Compensation Fund (Document link: Jay P. Lefkowitz)

Just to ke clear, (b) (5) }
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Brett M. Kavanaugh
10/05/2001 06:44:06 PM

Record Type: Record
To: Rebecca A. Beynon/OMB/EQP@EQP

cc: See the distribution list at the bottom of this message bee: Records Management@EQOP Subject: Re:
Victim's Compensation Fund (Document link: Brett M. Kavanaugh)

(b) (5)

From: Rebecca A. Beynon on 10/09/2001 06:41:07 FM

Record Type: Record

To: M.Edward.Whelan@usdoj.gov @ inet, john.yoo@usdoj.gov @ inet,
jonathan.cedarbaum@usdoj.gov @ inet

cc: Jay Lefkowitz, Brett M. Kavanaugh/WHQ/EOP@EQF, michborek@aol.com @ inet Subject: Victim's
Compensation Fund

Ed - I'm trying to track you down right now. | left a message with Jonathan, and he said you would call

when you got my message. As the voice message | left you said, (b) (5)

I'll talk to you soon. Thanks very much.

RB: 202-395-3193; (b) (6) {cell); EE(IXE)] {home)
(b) (5)
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Message Copied To:

m.edward.whelan@usdoj.gov @ inet
john.yoo@usdoj.gov @ inet
jonathan.cedarbaum@usdo].gov @ inet
Jay P. Lefkowitz/OMB/EQF@EQP
michborek@aol.com @ inet

Message Copied To:

rebecca a. beynonfomb/feop@eop
m.edward.whelan@usdoj.gov @ inet
john.yoo@usdoj.gov @ inet
jonathan.cedarbaum{@usdoj.gov @ inet
jay p. lefkowitz/omb/eop@eop
michborek@acl.com @ inet
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Monday, October 15, 2001 7:22 PM
To: Whelan, M Edward IlI

Subject: RE: Presidential Libraries Act
Attachments: pic24954.pex

Nc.

(Embedded

image moved "Whelan, M Edward IlI" <M.Edward. Whelan@usdoj.gov>
to file: 10/15/2001 05:35:40 PM
pic24954.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EQOP

cc:
Subject: RE: Presidential Libraries Act

May Paul consult with the Archivist's office on this?

----- Original Message-—--
From: Whelan, M Edward Il
Sent: Monday, October 15, 2001 3:37 PM

To: 'Kavanaugh, Brett’

Subject: (b) (5)

We don't have anything in the can on this. I've asked Paul Colborn to prepare (b) (5)

B <t e know your deadline.
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Monday, October 15, 2001 9:00 FM
To: Whelan, M Edward llI

Subject: Re: Presidential Libraries Act
Attachments: pic07731.pox

this week, if possible, thanks (no on Archives consultation)

(Embedded

image moved "Whelan, M Edward 1" <M.Edward.Whelan@usdoj.gov>
to file: 10/15/2001 03:36:40 PM

pic07731.pex)

Record Type: Record
To: Brett M. Kavanaugh/WHO/EQF@EQP

cc:
Subject: Presidential Libraries Act

We don't have anything in the can on this. I've asked Paul Colborn to prepare (b) (5)
B <t e know your deadline.
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Colborn, Paul P

From: Colborn, Paul P

Sent: Wednesday, October 17, 2001 10:05 AM
To: ‘Brett_ M. Kavanaugh@who.eop.gov'
Cc: Whelan, M Edward Il

Subject: FW: (b) (5) QA

Attachments: (b) (5) Hslls

Brett: Could you please fax me (at 305-8524) the (b) (5) - and (b) (5)

Il r=ferred to in the attached email? | already have the materials sent to Dawn Johnsen in 1994.
Thanks.

-- Paul
cc: Ed

-—--Qriginal Message-----

From: Whelan, M Edward Il

Sent: Tuesday, October 16, 2001 5:14 PM
To: Colkarn, Paul P

Subject: FW: (b) (5) 0A

-—--Original Message-----

From: Brett_M._Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]
Sent: Tuesday, October 16, 2001 5:11 PM
To: Whelan, M Edward lll

Subject: (b) (5) DA

Forwarded by Brett M. Kavanaugh/WHQ/EOP on 10/16/2001 05:10 PM - —m--- -

Catherine 5. Anderson
10/16/2001 05:09:15 FM

Record Type: Record

To: Brett M. Kavanaugh/WHQO/EOP@EQOP

Document ID: 0.7.18648.5376



co:
Subject: (b) (5) OA

&1

Brett: | am sending you the following materials in response to OLC's request:

(See attached file: [{QX&)] .doc)

(0) )

Document ID: 0.7.18648.5376



B 1 oy cvent, to the extent that OLC does not already have copies, the

materials may be helpful.

Let me know if you need any additional information. After OLC has an opportunity to review the
materials, it may be helpful to meet with them to discuss further. Kate
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Wednesday, October 17, 2001 3:00 PM

To: 'Kavanaugh, Brett'

Subject: FW: Hatch Act question

Brett:

Your question whethe (b) (5)

I s proving more complicated than expected. Here's a brief overview of OLC's current
thinking:

1. On the one hand: (b) (5)

I'm not sure that this is readily amenable to oral resolution. Let's discuss at your convenience.

Ed
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Dinh, Viet

From: Dinh, Viet
Sent: Friday, October 19, 2001 5:42 PM
To: Whelan, M Edward Ill; Newstead, Jennifer
Cc: '‘Brett_M._Kavanaugh@who.eop.gov'
Subject: RE: legislative tweak to 13 USC 9
No. But good idea. Should we conside (b) ()
I
----- Original Message-----
From: Whelan, M Edward III
Sent: Friday, October 19, 2001 4:53 PM
To: Dinh, Viet; Newstead, Jennifer
Subject: RE: legislative tweak to 13 USC 9

Does the approved legislative package do anything on 13 USC 97

From: Whelan, M Edward III

Sent: Thursday, October 04, 2001 1:12 PM
To: Dinh, Viet; Newstead, Jennifer
Subject: legislative tweak to 13 USC 9
Importance: High

Viet and Jennifer:

Brett Kavanaugh has asked me to pass along the following: (b) (5)

Here's my first stab at a legislative fix:

(b) ()

Ed
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Tuesday, October 23, 2001 9:48 AM
To: Whelan, M Edward IlI

Subject: Re: OPM reg guestion
Attachments: pic26953.pox

no, i (b) (5) and QXS as applied to the people identified in [KEOKE)

(Embedded

image moved "Whelan, M Edward " <M.Edward.Whelan@usdoj.gov>
to file: 10/23/2001 09:32:26 AM

pic26953.pcx)

Record Type: Record
To: Brett M. Kavanaugh/WHQO/EQF

cc:
Subject: OPM reg question

Is the reg that you were asking about (b) (5) ? Or is there some separate

OFM reg that addresses the same matter?
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Huntington, Clare

From: Huntington, Clare

Sent: Tuesday, October 23, 2001 6:27 PM

To: ‘Brett_ M. Kavanaugh@who.eop.gov'

Cc: Whelan, WM Edward lll; Bradshaw, Sheldon

Subject: (DX Transportation Secretary IO IR

Brett,

As | mentioned on the phane this afternoon, (b) (5)

Flease let me know if you have any questions.
Thanks,

Clare Huntington
514-A4487
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Wednesday, October 31, 2001 9:02 AM
To: Whelan, M Edward IlI

Subject: aviation security

Any thoughts?

------------------- Forwarded by Brett M. Kavanaugh/WHC/EQP on 10/31/2001 07:59 AM —— -

Elizabeth 5. Dougherty
10/30/2001 09:29:49 FM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EQP

cc: Joel D. Kaplan/WHO/ECQP@EOFP
Subject: aviation security

Hi Brett!

I don't know if you have seen (b) (5)
.|

We are not sure what this means (and neither are the policy or leg folks at DOT). So we were hoping
that you might look into it {with OLC and DOT's help, of course) to see just what it means to J{9XE)]

I //ld you mind looking into this? Please let me

know if you have any questions. Thanks very much!
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Huntington, Clare

From: Huntington, Clare

Sent: Wednesday, October 31, 2001 11:35 AM
To: '‘Brett_M._Kavanaugh@who.eop.goVv'
Cc: Whelan, M Edward lll

Subject: Aviation security proposed amendment

Attachments: Sky Marshalls memo.doc

Brett--

We have looked at the proposed amendment, "Deputization of airport screening personnel," and agree
that on it's face it is unclear what the amendment would achieve. In the attached memorandum, you will
see that OLC has advise (b) (5)

For your convenience, | have set forth the relevant statutory provisions below and have attached the OLC
memorandum mentioned above, which was not published or distributed publicly. If you have any
questions, please feel free to call me a IIDIGH-

Thanks -- Clare

(b) )
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Friday, November 02, 2001 9:58 AM
To: Whelan, M Edward IlI

Subject: Addington

Addington was (b) () [ you

should call him if you can to explain; thanks
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Friday, November 02, 2001 12:58 FM
To: Whelan, M Edward IlI

Subject: Re: Tuesday committe hearing
Attachments: pic23170.pox

John would be great if you cannot do it. House Subcommittee on Government Efficiency. Horn is
chair.

{(Embedded

image moved "Whelan, M Edward IN" <M.Edward.Whelan{@usdoj.gov>
ta file: 11/02/2001 11:04:43 AM

pic23170.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHQO/EOP

cc:
Subject: Tuesday committe hearing

If you remain of the view that | might be asked to testify on behalf of the Administration, please give
me maore info on this hearing {which committee, what time, precise topic, etc.} so that | can get ready.

I'll also need to have a backup plan (b) (6) .. I'll check with John Yoo. i you

have anyone else in mind, let me know.

Document ID: 0.7.18648.5463



Document ID: 0.7.18648.5463-000001



Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Friday, November 02, 2001 4:25 FM

To: Whelan, M Edward IlI

Subject: PRA

Attachments: presidential records —- letter to Horn.doc; Presidential Records Act talking points

November 1.doc

(See attached file: presidential records -- letter to Horn.doc)(5ee attached file: Presidential Records Act
talking points November 1.doc}
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Monday, November 5, 2001 9:10 AM
To: Whelan, M Edward llI
Subject: Horn Testimony
Attachments: housepra.doc; pic03985.doc

FYI; (b) (5)

Forwarded by Brett M. Kavanaugh/WHO/EQP on 11/05/2001 09:09 AM ————————-

{(Embedded

image moved GaryM Stern <garym.stern@nara.govs
to file: 11/02/2001 04:24:24 PM

pic03985.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHQO/EOP

ce:
Subject: Horn Testimony

As we discussed, here is the current, final version of the testimony, which includes all of the OLC

changes, except that, as we discussed, (b) (5) . Please advise us asap if you

want any additional changes in light of the OLC testimony.
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Monday, November 05, 2001 10:10 AM

To: Whelan, M Edward IlI

Subject: Re: Judge's letter to Congressman Horn
Attachments: Nov 2 letter to Rep Horn re Pres Records.doc

Elizabeth N. Camp
11/05/2001 10:06:49 AM

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOQOF@EQP

cc:

bee:

Subject: Re: Judge's letter to Congressman Horn (Document link: Brett M.

Kavanaugh)

(See attached file: Nov 2 letter to Rep Horn re Pres Records.doc)

Brett M. Kavanaugh
11/05/2001 10:02:20 AM

Record Type: Record

To: Elizabeth N. Camp/WHQO/EQOP@EQP

ce:
Subject: Judge's letter to Congressman Horn (Document link: Elizabeth N. Camp)

can you e-mail final version so that | have a computer-file copy; thanks
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November 2, 2001

Dear Chairman Horn:

I have learned that on November 6 the House Subcommittee on Government Efficiency,
Financial Management, and Intergovernmental Relations will hold its previously postponed hearing
on the Presidential Records Act. In advance of that hearing, we wanted to inform you of a recent
development.

President Bush yesterday signed an executive order implementing section 2204(c) of the
Presidential Records Act, the provision of the Act that states: “Nothing in this Act shall be construed
to confirm, limit, or expand any constitutionally-based privilege which may be available to an
incumbent or former President.” That statutory provision is necessary, of course, to the Act’s
constitutionality, for the Supreme Court held in 1977 that both former and current Presidents retain
the constitutional right to assert privileges over the records of a former President, including after
expiration of a 12-year period of presumptive non-disclosure. See Nixon v. Administrator of General
Services, 433 U.S. 425 (1977). Furthermore, Congress contemplated that such constitutional
privileges would be available and could be asserted, even after expiration of the 12-year period: At
the time the Act was enacted, Senator Percy stated that if a President “believe[d] that the 12-year
closure period does not suffice, that President could object to the release of some document in the
13% or 15% or 20" year.” Cong. Record S36844 (Oct. 13, 1978).

The Act and its legislative history, as well as the Supreme Court’s decision in Nixon v.
Administrator of General Services, obviously necessitate procedures for former and current
Presidents to review Presidential records of a former President and, if they choose, to assert
constitutional privileges. President Bush’s order responds to that need by establishing clear and
sensible procedures for former and current Presidents to exercise their rights and responsibilities in a
timely manner. The order replaces an earlier executive order (Executive Order 12667 of January 18,
1989) that had established some skeletal procedures for assertion of privileges over Presidential
records and had provided that the current President would have the primary responsibility for
asserting privileges over the records of a former President. President Bush’s new order supercedes
that prior order both to set forth clearer procedures and to establish, consistent with the Supreme
Court’s decision in Nixon v. Administrator of General Services and with what the Administration
believes to be sound policy and procedure, that former Presidents are to have the primary
responsibility for asserting privileges over their records. Indeed, section 4 of President Bush’s order,
which is its most critical component, provides that the current President will deler, absent
compelling circumstances, to the decisions of the former President regarding the former President’s
records. In sum, therelore, the new executive order grants the current President /ess relative
authority over the records of a former President than did the prior executive order. We believe this
point is critical to a proper understanding of the executive order, and has been largely overlooked in
public commentary thus (ar.
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The Honorable Steve Horn
November 2, 2001
Page Two

In addition, President Bush’s order does not purport to guide former Presidents as to their
privilege assertions. Section 9 of the order provides that the order does not purport to indicate
“whether and under what circumstances a former President should assert or waive any privilege.”
Indeed, it would have been improper, if not illegal, for President Bush to attempt to limit or override
the constitutional rights and privileges of former Presidents -- rights that have been guaranteed by the
Supreme Court. But it also bears mention that Section 2 of the order refers to the historical practice
before enactment of the Presidential Records Act by which former Presidents, over time, have
released a vast majority of their records even though under no legal obligation to do so. We
anticipate that this historical practice will continue. At a minimum, contrary to the claims of some
commentators, there is no logical basis for assuming that former Presidents will exercise their
constitutional and statutory authority to seek withholding of privileged records more aggressively
than earlier Presidents -- from President Washington to President Carter -- exercised their plenary
and far broader authority to withhold a// records.

Finally, you should know that the Administration consulted extensively with the National
Archives and Records Administration, the Department of Justice, and former Presidents’
representatives before President Bush issued this order. We benefited greatly from that consultation.

Please do not hesitate to contact me if you have any questions about the order.

Sincerely,

Alberto R. Gonzales
Counsel to the President

The Honorable Steve Horn
United States House of Representatives

Washington, DC 20515

cc: The Honorable Janice Schakowsky
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Monday, November 05, 2001 10:24 AM
To: 'Kavanaugh, Brett'

Subject: PRA redraft

Attachments: pra testimony.doc

Brett, attached is a slight redraft. A few comments:

1. (b) (5)
.

OO
B ' have made revisions in several places t (b) (5)

.

2. On your comment on (b) (5) " (b) (5) , | prefer
my phrasing. (b) (5) :

3. (b) (5) I
I

4. I've added a sentence at the end of the next-to-last paragraph.

5. If you hav (b) (5) handy, could you fax it to me? | want to kno (b) (5)
I

I've left a message with Maggs.
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Monday, November 05, 2001 3:31 PM
To: 'Kavanaugh, Brett'

Subject: PRA question

(b) ()

I A1 other thoughts?
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Monday, November 05, 2001 3:42 PM
To: Whelan, M Edward IlI

Subject: Re: PRA guestion

Attachments: pic02683.pox

(b) ()

just met with Horn et al; (b) (5)

(Embedded

image moved "Whelan, M Edward II" <M.Edward. Whelan@usdoj.gov>
to file: 11/05/2001 03:30:45 FM

pic02683.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EOP

ce:
Subject: PRA guestion

duplicate
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duplicate
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Whelan, M Edward Il

From: Whelan, M Edward IlI
Sent: Monday, November 05, 2001 4:27 PM
To: 'Kavanaugh, Brett'
Subject: FW: Tomorrow's hearing on the Presidential Records Act, Executive Order
FYI
----- Original Message-----
From: Burton, Faith
Sent: Monday, November 05, 2001 4:26 PM
To: Whelan, M Edward III; Colborn, Paul P; Thorsen, Carl
Subject: Tomorrow's hearing on the Presidential Records Act, Executive Order

Henry Ray of the Horn Subcommittee just got back to me about this hearing, which he expects will be
especially well attended because of the "controversial" Executive Order. He expects that, in addition to
Subcommittee Chairman Horn, RMM Schakowsky, Members Ose and Maloney will attend, as well as
Chairman Burton and Full Committee RMM Waxman will attend, reportedly because they are concerned
that the new EO is inconsistent with the PRA and possibly unconstitutional. = The panels are planned as
follows:

[. Archivist Carlin and Anna Nelson, as historian, to explain the EO and provide a policy perspective,
respectively;

[I. AU political science professor Mark Roselle; Ed; Peter Shane of Univ. of Pittsburgh law school and
Carnegie Mellon, and possibly Scott Nelson, of the Public Citizen Litigation Group. This panel is
expected to talk about the legal issues presented by the EO, although he mentioned that Roselle could be
moved to the first panel.

Henry expects that Ed will likely get lots of questions about whether the EO is constitutional and
consistent with the PRA. Ed and Paul (b) (5)
I’ hey would like to get the prepared statement as soon as it's available.

| mentioned to Henry that this line-up is inconsistent with the usual protocol that all Administration
witnesses appear on the first panel, but he thinks this makes more sense. (Actually, protocol is that
Admin. witnesses appear on the first panel and only with other Admin. witnesses, although there have

been exceptions in special situations). Please let me kno (b) (5)
I :
Faith
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Tuesday, November 06, 2001 8:06 AM
To: Whelan, M Edward IlI

Subject: Re: PRA guestion

Attachments: pic28589.pox

(b) (3)

{Embedded

image moved "Whelan, M Edward " <M.Edward.Whelan@usdoj.gov>
to file: 11/06/2001 07:58:17 AM

pic28589.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EQP

cc:
Subject: PRA guestion

I need to understand (b) (5)
B - it occurate to say (b) (5)
[
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Tuesday, November 06, 2001 8:07 AM
To: Whelan, M Edward IlI

Attachments: Letter to Horn final.doc

Do you have Judge's letter to Horn? That probably should be part of the package DOJ OLA sends up
to Hill and publicly releases. We will FAX over a signed copy if you agree with that assessment (letter
is attached below). Have your assistant call Elizabeth Camp at 456-2632 to get the signed copy FAXed
over.

{See attached file: Letter to Horn final.doc)
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November 2, 2001

Dear Chairman Horn:

I have learned that on November 6 the House Subcommittee on Government Efficiency,
Financial Management, and Intergovernmental Relations will hold its previously postponed hearing
on the Presidential Records Act. In advance of that hearing, we wanted to inform you of a recent
development.

President Bush yesterday signed an executive order implementing section 2204(c) of the
Presidential Records Act, the provision of the Act that states: “Nothing in this Act shall be construed
to confirm, limit, or expand any constitutionally-based privilege which may be available to an
incumbent or former President.” That statutory provision is necessary, of course, to the Act’s
constitutionality, for the Supreme Court held in 1977 that both former and current Presidents retain
the constitutional right to assert privileges over the records of a former President, including after
expiration of a 12-year period of presumptive non-disclosure. See Nixon v. Administrator of General
Services, 433 U.S. 425 (1977). Furthermore, Congress contemplated that such constitutional
privileges would be available and could be asserted, even after expiration of the 12-year period: At
the time the Act was enacted, Senator Percy stated that if a President “believe[d] that the 12-year
closure period does not suffice, that President could object to the release of some document in the
13% or 15% or 20" year.” Cong. Record S36844 (Oct. 13, 1978).

The Act and its legislative history, as well as the Supreme Court’s decision in Nixon v.
Administrator of General Services, obviously necessitate procedures for former and current
Presidents to review Presidential records of a former President and, if they choose, to assert
constitutional privileges. President Bush’s order responds to that need by establishing clear and
sensible procedures for former and current Presidents to exercise their rights and responsibilities in a
timely manner. The order replaces an earlier executive order (Executive Order 12667 of January 18,
1989) that had established some skeletal procedures for assertion of privileges over Presidential
records and had provided that the current President would have the primary responsibility for
asserting privileges over the records of a former President. President Bush’s new order supercedes
that prior order both to set forth clearer procedures and to establish, consistent with the Supreme
Court’s decision in Nixon v. Administrator of General Services and with what the Administration
believes to be sound policy and procedure, that former Presidents are to have the primary
responsibility for asserting privileges over their records. Indeed, section 4 of President Bush’s order,
which is its most critical component, provides that the current President will deler, absent
compelling circumstances, to the decisions of the former President regarding the former President’s
records. In sum, therelore, the new executive order grants the current President /ess relative
authority over the records of a former President than did the prior executive order. We believe this
point is critical to a proper understanding of the executive order, and has been largely overlooked in
public commentary thus (ar.
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The Honorable Steve Horn
November 2, 2001
Page Two

In addition, President Bush’s order does not purport to guide former Presidents as to their
privilege assertions. Section 9 of the order provides that the order does not purport to indicate
“whether and under what circumstances a former President should assert or waive any privilege.”
Indeed, it would have been improper, if not illegal, for President Bush to attempt to limit or override
the constitutional rights and privileges of former Presidents -- rights that have been guaranteed by the
Supreme Court. But it also bears mention that Section 2 of the order refers to the historical practice
before enactment of the Presidential Records Act by which former Presidents, over time, have
released a vast majority of their records even though under no legal obligation to do so. We
anticipate that this historical practice will continue. At a minimum, contrary to the claims of some
commentators, there is no logical basis for assuming that former Presidents will exercise their
constitutional and statutory authority to seek withholding of privileged records more aggressively
than earlier Presidents -- from President Washington to President Carter -- exercised their plenary
and far broader authority to withhold a// records.

Finally, you should know that the Administration consulted extensively with the National
Archives and Records Administration, the Department of Justice, and former Presidents’
representatives before President Bush issued this order. We benefited greatly from that consultation.

Please do not hesitate to contact me if you have any questions about the order.

Sincerely,

Alberto R. Gonzales
Counsel to the President

The Honorable Steve Horn
United States House of Representatives

Washington, DC 20515

cc: The Honorable Janice Schakowsky
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Tuesday, November 06, 2001 9:18 AM
To: 'Kavanaugh, Brett'

Subject: FW: protocol

From: Burton, Faith

Sent: Tuesday, November 06, 2001 9:16 AM
To: Thorsen, Carl; Whelan, M Edward III
Subject: RE: protocol

Good. The current one panel plan will still leave Ed in the fray with non-governmental witnesses; Henry
Ray just reported that they think Brett is OK with the current plan. FB

From: Thorsen, Carl

Sent: Tuesday, November 06, 2001 9:13 AM
To: Burton, Faith; Whelan, M Edward III
Subject: RE: protocol

Brett is on the phone with Russell George right now. ['m going to call him directly. Will get back asap.

From: Burton, Faith

Sent: Tuesday, November 06, 2001 8:59 AM

To: Whelan, M Edward III; Thorsen, Carl

Subject: RE: protocol

Ed, | agree with your sens (b) (5) ; I'm happy to pursue this with the Committee
but WH participation in this issue will be important. I'll call Kirsten. FB

From: Whelan, M Edward III

Sent: Tuesday, November 06, 2001 7:27 AM
To: Burton, Faith; Thorsen, Carl

Subject: protocol

Any further word on the panel structure? The White House (per Kavanaugh) as (b) (5)

The legislative contact at the White House is Kirsten Chadwick.
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Wednesday, November 07, 2001 9:37 AM
To: 'Kavanaugh, Brett'

Subject: postscript

1. Any reactions to the Post story? Would it be worthwhile for someone t (b) (5)
[
2. Gary Stern commented after the hearing that he think (b) (5)
I
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Friday, November 09, 2001 10:15 AM
To: Whelan, M Edward IlI

Cc: Colborn, Paul P

Subject: Re: Ose questions

Attachments: pic23275.pox

(b) (5) . for #2, make sure to cite (b) (5)
| (b) (5) . will you draft up

answers? let me know what you want me to do and when. thanks again.

(Embedded

image moved "Whelan, M Edward llI" <M.Edward.Whelan@usdoj.gov>
to file: 11/09/2001 10:08:30 AM

pic23275.pex)

Record Type: Record
To: Brett M. Kavanaugh/WHO/EOQOP
cc: "Colborn, Paul P" <Paul.P.Colborn@usdoj.gov> (Receipt Notification

Reguested) (IPM Return Reguested)
Subject: Ose questions

I received follow-up questions from Ose and am sending them to you. Deadline for response is 11/30.
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Friday, November 09, 2001 5:36 PM
To: 'Kavanaugh, Brett'

Subject: Clinton

Just in case you haven't already seen it:

Ex-President Clinton Resigns From
Supreme Court Bar

By James Vicini

WASHINGTON (Reuters) - Former President Bill Clinton, facing the
possibility of being barred from practicing law before the U.S.
Supreme Court (news - web sites) because of the Monica Lewinsky
scandal, has resigned instead, his lawyer said on Friday.

“"Former President Clinton (news - web sites) hereby respectfully
requests to resign from the bar of this court," his lawyer, David
Kendall, said in a two-page letter to the high court’s clerk. Kendall did
not elaborate on why Clinton decided to resign.

Clinton's resignation from the Supreme Court bar will have little
practical impact. Clinton has not practiced before the Supreme Court
and was not expected to argue any cases in the future.

On Oct. 1, the Supreme Court suspended Clinton from practicing
before the court and gave him 40 days to show why he should not be
disbarred.

On Jan. 19, the day before leaving office, Clinton admitted giving false,
evasive statements about his relationship with Lewinsky, the former
White House intern. As part of a deal with the independent counsel,
Clinton accepted a five-year suspension of his license to practice law in
Arkansas and a $25,000 fine.

The Arkansas suspension triggered the high court case entitled, “*In the
matter of discipline of Bill Clinton."”

Kendall had said in October that Clinton would fight disbarment.

In the letter filed on Friday, Kendall said Clinton had been a member in
"good standing" of the Arkansas bar for more than 25 years and had
never had public or private professional discipline imposed by any bar.
He said Clinton cooperated fully with the Arkansas Supreme Court
Committee on Professional Conduct, furnishing all requested

information in a timely manner.

Kendall said Clinton's conduct did not relate to a criminal conviction or
to the practice of law. It occurred as a private party in a civil
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proceeding, he said.

The suspension stemmed from Clinton's answers in response to
questions about his relationship with Lewinsky during questioning by
lawyers for Paula Jones, who had filed a sexual harassment suit against
Clinton.

Kendall said Clinton agreed to the suspension and fine to avoid the
burden of litigation for all parties, to achieve an expeditious and definite
resolution and in acknowledgment that his actions merited censure."”

Kendall cited statistics showing that only four of the 570 aution, but did
not impose suspension or disbarment, Kendall said.
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Wednesday, November 14, 2001 9:26 AM
To: 'Kavanaugh, Brett'

Cc: Colborn, Paul P

Subject: PRA questions

FYI: | received, and am sending you, two more sets of questions from Chairman Horn. The requested
response date is Nov. 20. We'll try to have draft responses for your review by the end of the week.

Document ID: 0.7.18648.5499



Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Thursday, November 15, 2001 4:56 PM
To: 'Kavanaugh, Brett'

Cc: Colborn, Paul P

Subject: RE: Horn questions

Please also take a good look at 63.

From: Whelan, M Edward III

Sent: Wednesday, November 14, 2001 2:55 PM
To: ‘Kavanaugh, Brett'

Cc: Colborn, Paul P

Subject: Horn questions

The questions from Chairman Horn that I'd ask you to take a first cut at are 1-4, 14-15, 58-59, and 69.
Thanks.
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Colborn, Paul P

From: Colborn, Paul P

Sent: Wednesday, November 28, 2001 9:31 AM

To: '‘Brett_M._Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward llI

Subject: Letter to Congress explaining why Gov. Ridge won't testify

Brett: I'd be happy to draft the letter you requested. Could you email me the latest draft of the generic
letter you prepared earlier this year? Thanks.

-- Paul
cc: Ed
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Colborn, Paul P

From: Colborn, Paul P

Sent: Wednesday, December 05, 2001 2:48 PM

To: '‘Brett_M._Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward Ill; Bybee, Jay

Subject: FW: Assertion of executive privilege on prosecutorial decisionmaking documents

Attachments: conrad.potus4.wpd

It has come to my attention that | neglected to attach the attachment. Here it is.

From: Colborn, Paul P

Sent: Tuesday, December 04, 2001 5:01 PM

To: ‘Brett_M._Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward III; Bybee, Jay

Subject: Assertion of executive privilege on prosecutorial decisionmaking documents

Brett: Attached is the current draft of the AG letter to the President. As we discussed, I'm running the

traps here to make certain tha (b) (5)

I B 2l indications so far are tha

B /s v also discussed, I'll prepare a log of the documents. ['ll try to do that tomorrow.
-- Paul

cc: Jay, Ed
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Monday, Cecember 10, 2001 9:53 AM
To: Whelan, M Edward IlI

Cc: Colborn, Paul P

Subject: Memo

Can you all today prepare a draft memo addressed to Judge Gonzales making clear|i{SKS IR

B 2nv such memo also should make clear, of course, that (b) (5)
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Colborn, Paul P

From: Colborn, Paul P

Sent: Monday, December 10, 2001 1:51 PM
To: '‘Brett_M._Kavanaugh@who.eop.gov'
Cc: Bybee, Jay; Whelan, M Edward llI
Subject: executive privilege claim

Attachments: conrad.potus4.wpd; conrad.documentlist.wpd

Brett, fyi, we've submitted the letter to the AG's office for his signature and expect to get it back today
some time. Attached are the latest versions of the letter and list of documents.

- Paul
cc. Jay, Ed
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Colborn, Paul P

From: Colborn, Paul P

Sent: Monday, December 10, 2001 5:09 PM

To: '‘Brett_M._Kavanaugh@who.eop.gov'

Cc: Bybee, Jay; Whelan, M Edward llI

Subject: AG letter to President on executive privilege claim

Brett: The AG has signed the letter and it is being faxed to you now. How would you like me to deliver
the original? And when can we expect to get a presidential decision? The hearing is currently
scheduled for Thursday morning.

-- Paul
cc: Jay, Ed
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Monday, December 10, 2001 5:24 PM
To: 'Kavanaugh, Brett'

Subject: OLC applicant

At your convenience, | would like to speak to you regardin (b) (6) .
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Colborn, Paul P

From: Colborn, Paul P

Sent: Monday, December 10, 2001 5:35 PM

To: '‘Brett_M._Kavanaugh@who.eop.gov'

Cc: Bybee, Jay; Whelan, M Edward llI

Subject: FW: Current draft of the prepared statement for Thursday.

Attachments: ep.statement.wpd

Brett: Any comments on the attached?
-- Paul

From: Burton, Faith

Sent: Monday, December 10, 2001 5:28 PM

To: Horowitz, Michael-CRM; Bunnell, Steve; Colborn, Paul P
Cc: Rybicki, James E

Subject: Current draft of the prepared statement for Thursday.
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Colborn, Paul P

From: Colborn, Paul P

Sent: Tuesday, December 11, 2001 9:19 AM
To: '‘Brett_M._Kavanaugh@who.eop.gov'
Cc: Bybee, Jay; Whelan, M Edward llI
Subject: executive privilege claim

Attachments: conrad.documentlist.wpd

Brett, per your request I'm faxing you right now the final document list. It's the same as the one | emailed
you yesterday. |It's also attached here.

You'll notice at the end of the draft testimony | forwarded you yesterday that there is a paragraph about
the President's assertion of privilege. Legislative Affairs here has requested th (b) (5)

Il Although an alternative o (b) (5) is also a possibility, |
recommen (b) (5) .

know your thoughts about this.

Let me

- Paul

cc. Jay, Ed
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Tuesday, December 11, 2001 12:44 PM

To: Colborn, Paul P

Cc: Bybee, Jay; Whelan, M Edward Il

Subject: RE: Executive privilege claim

Attachments: hurton memo from president.doc; burton subpoena ARG memo.doc; pic17911.doc

(b) (5) ?

(Embedded

image moved "Colborn, Paul P" <Paul.P.Colborn@usdoj.gov>
to file: 12/11/2001 12:36:36 PM

picl7911.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EQP

cc: "Bybee, Jay" <lay.Bybee@usdoj.gov> (Receipt Notification Requested),
"Whelan, M Edward Ill" <M.Edward.Whelan@usdoj.gov> (Receipt Notification
Reguested)

Subject: RE: Executive privilege claim

Brett: | have revised your drafts to conform them to changes | made to the AG letter from September.
The changes reflect (b) (5)

A
B c-couse the latter memos included (b) (5)

e
Also, | emailed you yesterday of Legislative Affairs’ preference for (b) (5)
B < now learned that their preference has become (b) (5) x

B -t - talk about this when you have a moment. You might want to discuss it directly
with Dan Bryant or Carl Thorsen. This question may affect how you word (b) (5) ‘
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-- Paul

cc: Jay, Ed

-—--QOriginal Message--—--

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M._Kavanaughi@who.eop.gov]
Sent: Tuesday, December 11, 2031 11:52 AM
To: Colborn, Paul P

Cc: Bybee, Jay; Whelan, M Edward Il
Subject: Executive privilege claim

Flease review as soon as possible the following draft memos from Judge Gonzales to the President
and from the President to the Attorney General.
Thanks.
(See attached file: burton memo from president.doc){See attached file: burton subpoena ARG
memo.doc)
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Rachel_L._Brand@who.cop.gov

From: Rachel L. Brand@who.eop.gov

Sent: Wednesday, December 12, 2001 10:32 AM

To: Whelan, M Edward lll; Jan_E. Williams@who.eop.gov

Cc: /DOV=H. Christopher_ Bartolomucci@who.eop.gov/DDT=RFC-

B22/0=INETGW/P=GOV+DCI/A=TELEMAIL/C=US/;

Bradford A. Berenson@who.eop.gov; Robert W. Cobbh@who.eop.gov;

Courtney 5. Elwood@who.eop.gov; Noel ). Francisco@who.eop.gov;

Brett M. Kavanaugh@who.eop.gov; Helgard C. Walker@who.eop.gov;

Rachel_l._Brand@who.eop.gov; Kyle_Sampson@who.eop.gov;

Timothy_E._Flanigan@who.eop.gov; Alberto_R._Gonzalesi@who.eop.gov
Subject: Chicago Tribune asks for Wilson to step down/LA Times profiles Berry

Attachments: attl.htm; ATTACHMENT.TXT; picl6199.htm

Anne Womack
1271272001 10:12:50 AM

Record Type: Record

To: Rachel L. Brand/WHO/EQF@EOQOP

cc:
Subject: Chicago Tribune asks for Wilson to step downfLA Times profiles Berry

Chi Trib is good, LAT is total in the bag for Berry...

Forwarded by Anne Womack/WHO/EQOP on 12/12/2001 10:12 AM

{Embedded

image moved KArriaga@aol.com
to file: 12/12/2001 09:37:23 AM
picl6199.pex)
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Record Type: Record

To: See the distribution list at the bottom of this message

cc: See the distribution list at the bottom of this message Subject: Chicago Tribune asks for Wilson to
step down/fLA Times profiles Berry

Copyright 2001 Chicago Tribune Company
Chicago Tribune

December 12, 2001 Wednesday, NORTH SPORTS FINAL EDITION
SECTION: Editorial; Pg. 30; ZONE: N

LEMGTH: 253 words

HEADLINE: Berry versus Bush

BODY:
Things haven't been very civil of late at the U. 5. Commission on Civil Rights.

The Bush administration wants to replace Commissioner Victoria Wilson with Peter Kirsanow, a
Cleveland labor lawyer. The administration says Wilson's term is up. Commission Chairman Mary
Frances Berry says it is not. Think this is a genteel dispute® Think again. Last Friday, Berry dared the
Bush team to send in federal marshals to seat Kirsanow.

Instead of sending in the marshals, the administration sent Justice Department lawyers to file suit. The
administration is asking the federal court to remove Wilson so that Kirsanow can replace her. Wilson
was appointed by President Bill Clinton to fill in for Judge A. Leon Higginbotham, who died in
Decemkber 1998.

The administration quite reasonably figured that Wilson would leave when Higginbotham's term ended
on Nov. 29. Board members always have had uniform staggered terms. Four are appointed by the
president and four by Congress.

Wrong, says Berry. In a little-publicized move, Congress in October 1994 changed the term of office of
each commission member to six years, eliminating provisions that allowed for interim or acting terms.
In a letter, Reps. John Conyers, Ir., (D.-Mich.}) and Jerrold Madler {D.-N.Y.}, who helped draft the change,
say they wanted to uphold the independence of the body from the whims of any particular president or

party.

Berry says that's her concern, too. But her resoluteness happens to be blocking a Republican vote that
would evenly split the panel.

With the panel in a continuing dispute with Florida Gow. Jeb Bush over undercounts of the state's black

voters in the 2000 presidential election, it is hard to believe this feud is free of partisanship. Nor is this
an "independent” body. It is a body appointed by the president and Congress.
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The law may now be silent on succession, but the spirit of the law suggests its time for Wilson to step
aside. Chairman Berry's credibility is at stake.

The commission can be a valuable watchdog in helping Americans to get along, but it should learn to
get along with the White House.

Copyright 2001 / Los Angeles Times

Los Angeles Times

December 12, 2001 Wednesday Home Edition

SECTION: Part A; Part 1; Page 26; National Desk

LENGTH: 953 words

HEADLINE: The World & Nation;

Civil Rights Chief Shows Equality in Bedeviling Critics

BYLINE: JOHANNA NEUMAN, TIMES STAFF WRITER

DATELINE: WASHINGTON

BODY:

Maost politicians sit up straighter when the White House calls—an unseen but perceptible salute to
power.

Mary Frances Berry is not most politicians.

Qutspoken, passionate, tenacious, she is at the moment fighting President Bush's decision to select a
new member of the U.5. Commission on Civil Rights, which she chairs. In fact, she told White House
Counsel Alberto R. Gonzales that if he wanted to seat a new commissicner, he had better send the U.5.
marshals. The case is now in court, but the controversy has revived interest in the 63-year-old Berry,
who has served on the commission for nearly half its 44-year history and has angered every

administration, Republican and Democrat, since she came on board.

President Carter appointed her in 1980, and she promptly criticized him for repatriating Haitian
refugees.

Fresident Reagan tried to fire her, but she took the dismissal to court--and won.

Fresident Clinton took a lashing from her when he withdrew his nomination of Lani Guinier to be
assistant attorney general for civil rights.

And Bush saw her accuse his brother, Florida Gov. Jeb Bush, of a pattern of "injustice, ineptitude and
inefficiency” that disenfranchised minority voters in the 2000 election.

Critics say her take-no-prisoners style (the online publication 5alon.com has called her "a vitriolic

brawler"} dilutes her effectiveness and that of the commission, which has a $9-million annual budget
and 80 employees but no enforcement powers.
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The National Journal's Stuart Taylor says she runs the commission "as a propaganda mill for the
victimology wing of the Demaocratic Party." Berry's fellow commissioner Abigail Thernstrom thinks that
the commission's reputation is "in the basement.”

But Berry, a historian and writer who was born in segregationist Nashville and survived an early
childhood that she says was warthy of Charles Dickens, delights in the specter of being a proud black
waman talking truth to power.

"It never ocours to me to worry about whether a president disagrees,” she said in an interview. "l wish |
could be more diplomatic, more measured. I'm not trying to figure out every day how to be a lightning
rod. It's just that | have the courage of my convictions.”

If she is rough on opponents, some might argue she has earned the privilege.

Flaced in an orphanage by her mother after her father deserted the family, she says her earliest
memary is hearing her brother wail for more food. She was 4 years old when her mother reclaimed the
children, raising them alone while working as a beautician. Berry deduced that to get what you wanted
in life, you had to fight.

She credits teachers at every level for encouraging her to achieve, especially one high school history
teacher, Minerva Hawkins, who was a mother figure and friend until she died last year. "She used to
say that | was a diamond in the rough, and she was still trying to rub off my rough edges,” Berry said.

Ferhaps as a result, there are bachelor's and master's degrees from Howard University and a doctorate
in history and a law degree from the University of Michigan. Currently the Geraldine R. 5egal Professor
of American Social Thought at the University of Pennsylvania, Berry is a former chancellor at the
University of Colorado at Boulder, where she was also a professor of history and law.

In her academic writings, as in her political appointments {she worked as an education official before
being named to the commission), Berry is above all a contrarian. It seems it's not just presidents she
enjoys skewering.

She was the lead author in 2 1992 book, "Long Memory: The Black Experience in America,” which
argued that for blacks in the 1960s, "the threat of genocide was real. It was roughly comparable to the
threat faced by the lews in the 1930s."

She is proudest of a book called "Why the ERA Failed,” which criticized the feminist movement for a
flawed political strategy. "It's all about how the women's movement was outfoxed by [conservative]
Fhyllis Schlafly,” she said.

She wriggles out of labels, saying she is no Democrat, not necessarily a liberal—-a thorn by any other
name.

And she enraged many listeners of Berkeley's KPFA-FM when, as Pacifica Foundation chainveman, she
initiated management changes that she said were aimed at wresting control of the station from "white
male hippies over 50.” One broadcaster was arrested on the air, accused of violating her ban on
discussing the controversy on the air.

The General Accounting Office, in a 1997 audit, criticized the commission as "an agency in disarray,
with limited awareness how its resources are used.” Berry's defenders said the GAO was doing the

hidding nf Renuhlican annanents nf affirmative artinn
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Her defense is Arthur 5. Flemming. One of the grand old men of Republican palitics, who served
presidents from Herbert Hoover to Richard Nixon, Flemming was there at the creation, when President
Eisenhower decided to create the commission as a means of defusing the civil rights movement that
was simmering across the South.

When Carter named Berry to the commission in 1980, Flemming took her under his wing. He would
take her to breakfast at the hushed Hay-Adams Hotel and schoaol her an the ways, big and small, of
Washington power. Mostly, he told her about the commission's history, about Eisenhower's table-
pounding insistence that it get the facts (which is why the panel has subpoena power) and that it
maintain its independence.

"No White House, no Justice Department, tells us what to do," Berry said.
"When the day comes and I'm no longer on the commission, I'll know I did what Arthur Flemming
taught me: to protect the integrity of the commission.”

GRAPHIC: PHOTO: "l wish | could be more diplomatic. . . . It's just that | have the courage of my

convictions," says Mary Frances Berry. PHOTOGRAFHER:
Associated Press
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Copyright 2001 Chicage Tribune Company
Chicage Tribune

Cecember 12, 2001 Wednesday, NORTH SFPDRTS FINAL EQITICN
SECTION: Editovial; Pg. 30; ZONE: N

LENGTH: 383 woids

HEADLIME: Bemy versus Bush

BODY:
Things haven t been very civil of |ete gt the U. 5 Commission on Ciwil Rights.

The Bush sdministraticn wents to replace Commissicner W ictoria Wilson with Peter Kirsancw, a8 Cleveland Iabos lswyer. The administration says

-~

‘Wilscn s term is up. Commissicn Chairman Maery Frances Bemy says it is not. Thinx this is 8 genteel dispute™ Thinx sgain. Lest Friday, Bermry
dered the Hush team to send in federal marshels to seat Kirsanow.

Instead of sending in the marshals, the sdministraticn sent Justice Cepartment |awyers to file suit. The administreticn is as«ing the federal court
tc remove Wilsen so that Kisenow can seplece her. Wilson w as appeinted by President Bill Clintzn to fill in for Judge A, Leon Higginkstham,

who died in December 1998,

The administraticn guite reascnaktly figured that Wilson weuld leave when Higginbotham's term ended on kov. 28, Board members ahways
have had uniform steggered terms. Four ars appeinted by the president end fous by Congress.

‘Wwrong, says Beay. In a little-publicized mowve, Zongress in Dacber 1884 changed the term of office of esch commissicn memkber to six years,
eliminating pro visicns that allcwed for intesim or adting terms. In B Ietter, Reps. John Conyers, dr., [B.-Mich.} and lewcld Nadler [D-N.Y), whe
helped draft the change, say they wanted to upheold the independence of the body frem the whims of any particular president or party.

Bemy s8ys thets her concern, too. But her rescluteness happens to be bloding 8 Republican vote thet would evenly split the panel.

‘With the panel in 8 continuing dispute with Florids Gev. Jeb Bush owver undercounts of the state s blaog woters in the 2000 presidential eledizn,
it is hard to believe this feud is free of partisanship. Mor is this en "independent” body. It is 8 body sappeinted by the president and Congress.

The law may nocw be silent on sucoessizn, but the spirit of the law suggests its time for Wilser o step aside. Thairman Bemy's aedibility is at
stawe. The ommissicn can be 8 valuekle watchdog in helping Americans to get aleng, but it shouold learn to get along with the White House.
Copyright 2001 7 Los Angeles Times

Los Angeles Times

December 12, 2001 Wednesday Home Editicn

SECTIOMN: Pert A; FPart 1, Page 2€; Meticnal Des«

LENGTH: BE3 woeds

HEADLINE: The Warld & Nation;

:C‘.i'v'il Rights Chief Shews Eguality in Bedsviling Critics

BYLINE: JOHARNA NEUMAN, TIMES STAFF WRITER

DATELINE: WASHINGTON

BODY:
Mest politicians sit up stra ighter when the White House calls—an unseen but perceptible salute to power.

Mary Frances Beny is nct most peliticians.

Dutspoeen, passicnate, tenacicus, she is at the moment fighting President Bush s dedisicn 1o select 8 new memkber of the U.S. Commission on
Ciwil Rights, which she chairs. In fact, she tzld White House Counsel Albefs B Gznzales that if he wanted tz seat a new commissicnes, he hed
better send the U.5. mershals. The case is now in court, but the controversy has revived interest in the £3-year-cld Bemry, who has served on the
commissian for nearly helf its 44-y=ar histzry and has angered every administraticn, Republican and Demerrat, since she came on board.
Fresident Carter sppointed her in 1280, and she promptly aiticized him for repetigting Haitian refugees.

Fresident Reagan bied to fire her, but she toox the dismissal to courd—and won.

Fresident Clinton toow a lashing frem her when he withdrew his nominetizn =f Lani G winier to be assistant attoiney general for civil rights.

And Hush saw her accuse his brother, Fleride Gew. Jeb Bush, of 3 pettern of “injustice, ineptitude and inefficiency’” that disenfranchised mincrity
vrters in the 2000 electinn
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Critics 38y her tase-no-priscners style fthe online publicaticn Salon.cem has called hes "= vitriclic brawlery dilutes her =ffectiveness and that of
the commisaizn, which has 8 52-millicn annual budget and B0 employees but no enforcement poweds.

The Heticnal Jzurnal's Stuant Tayler s8ys she tuns the commission "as 8 propaganda mill for the vidimzlegy wing of the Demooratic Party.”
Bemy s fellcw commissicner Akigail Thernstrom thinks that the cemmissicn’'s seputation is “in the basement.”

But Berry, B historian and writer who was botn in segregationist Neshville end survived an early childhcod thet she says was worthy of Charles
Eiowens, delights in the specter of being 8 proud bleor womaen talding truth to power.

"It ng ver coouts to me to wory sbout whether 8 president disagrees,” she said in 8n interview. ~'| wish | could be more diplematic, mxe
mesgsured. 'm not trying to figure out every dey how tc be a lightning rzd. Its just that | have the courege of my convicticns, '

If she isrough on cpponents, scme might argue she has earned the privilege. Flaced in an crphanage by her mother after hee father deserted
the family, she says her earliest memeary is hearing her brother weil for mese food. She was 4 years old when her mether redaimed the children,
raising them alzne while woming 85 8 beautician. Bemy deduced that to get what you wanted in life, yvou hed to fight.

She oedits teachess st every level for encoursging her to achieve, especially ocne high schosl histony teacher, Minerva Hawsins, whe was 8
methes figure and friend until she died last year. "She used tc say thet | wes a dismcnd in the rough, and she was still trying to ruk off my rough
edges, ' Bemy said.

Ferheps as 8 tesu It, there sre tachelors and masters degrees from Howatd University and 8 doctosate in history and 8 law degree frem the
University of Michigan. Cumently the Geraldine R. Segel Professor of American Sccial Thought at the Univemwsity of Pennsylvania, Bemy is a
former chancellor at the Univemsity of Celoredo at Boulder, where she wes 8lso 8 professor of history and law.

In her academicwritings, as in her political appointments (she wored as an educaticn official before being neamed to the commi ssicn), Bemy is
above all B contrarian. It seems its not just presidents she enjoys sEweTing.

S5he was the Iead guthor in a8 1982 boow, "Leng Memory: The Blaok Experience in America,” which argued that for Blaoes in the 1980s, ‘the
threat of genocide was real. It wes roughly comparable to the threat faced by the lews in the 18205

She is proudest of 8 boo called “Why the ERA Faeiled,” which aiticized the feminist movement for 8 flewed pelitical strategy. "Its all sbout how
the wo men's movement was cutfoxed by [conservativel Phyllis Schiafly,” she said.

She wriggles out of Isbels, saying she is no Cemocaat, not neocessarily 8 libesal-a thoin by any octher name.

And she enreged many listeners of Bemeleys KFFA-FM when, Bs Facifica Foundation chainveman, she initieted management changes that she
said were simed at wresting contrzl of the steticn froem “white male hippies over E0." COne broadcoaster was aAested on the air, accused of
vizlating her ban en discussin g the controversy on the air

The Genesal Acoocunting Office, in 8 1887 audit, aiticized the commission as “"an agency in disarray, with limited awareness how its fespurces
are used.” Bemy's defenders said the GAC was deing the bidding of Republican cpponents of affirmative acticn.

Her defense is Arthur S. Flemming. Cne =f the grend cld men of Republican politics, who senved presidents from Hesbert Hoowver to Richerd
Wixon, Flemming was there at the oesticn, when Fresident Eisenhower decided to aeste the cocmmissiocn s 8 means of defusing the civil rights
movement that was simmering soross the South.

‘When Caster named Bemy to the commissizn in 1980, Flemming tooa hes under his wing. He would ta¥e her to breaifast at the hushed Hay-

Adems Hotel and schocl her on the ways, big and small, of Washingtzn power. Mostly, he told her skout the commission s history, about
Eisenhowers tekle-pounding insistence that it get the facts which is why the panel has subpoena powes) Bnd tha t it maintain its independence.

‘Mz White Hzuse, ne Justice Department, tells us what to do.” Berry said. "When the day comes and I'm nz langer on the commissizn, | anow |
did what Arthur Flemming taught me: to protect the integrity of the commissicn.”

GRAPHIC: PHOTO: "l wish | could be mere diplematic. . . . ts just thet | heve the courage of my convidticns,” seys Marny Franoces Bemy.
FHOTSERAFHER: Associated Press
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Message Sent To:

Anne Womack/WHO/EOP@EOP
hfbelmar@yahoo.com
bblomquist@nationalpress.com
CKMarshall@sidley.com
Dorothy.Taft@mail.house.gov
gfeld@nrsc.org
kgambrell@upi.com
mhosen@newsweek.com

Message Copied To:

Barbara_Ledeen@src.senate.gov (Barbara Ledeen)
cloparo@sos.state.oh.us
crochester@kairos-inc.com

dkong@ap.org
thomas ferraro@reuters.com
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Colborn, Paul P

From: Colborn, Paul P

Sent: Wednesday, December 12, 2001 10:40 AM

To: Thorsen, Carl; Whelan, M Edward Il

Cc: Bryant, Dan; Burton, Faith; Horowitz, Michael-CRM; Bunnell, Steve;
'brett_m._kavanaugh@who.eop.gov'; Dryden, Susan

Subject: RE: Thursday's Hearing

Attachments: burton.issue3.wpd

Issue paper 3 (attached), which we prepared for the AG in early September, presents the approach |

favor regardin (b) (5) . Slight revisions would be necessary for
(b) (5) :

From: Thorsen, Carl

Sent: Wednesday, December 12, 2001 10:22 AM

To: Thorsen, Carl; Colborn, Paul P; Whelan, M Edward III

Cc: Bryant, Dan; Burton, Faith; Horowitz, Michael-CRM; Bunnell, Steve; 'brett_m._kavanaugh@who.eop.gov’;
Dryden, Susan

Subject: RE: Thursday's Hearing

| just spoke with Wilson.

We're on for tomorrow morning @ 10 am. He says the Chairman's focus for this hearing will remain on
the Boston docs subpoenaed, our apparent refusal to turn them over, and how to reconcile our position

with the Department's history of providing "review" accommodations. (b) (5)
- _r ]

One panel, Horowitz is the only witness.

Also, just fyi, Jim implied that he will not be surprised if exec privilege has been asserted by tomorrow.

It would be great if by today @ 3 pm we have already nailed dow (b) (5)
I - //© may wan ) )
I, DUt | leave that to comm. experts.

From: Thorsen, Carl

Sent: Tuesday, December 11, 2001 5:16 PM

To: Colborn, Paul P; Whelan, M Edward I1I

Cc: Bryant, Dan; Burton, Faith; Horowitz, Michael-CRM; Bunnell, Steve; 'brett_m._kavanaugh@who.eop.gov'
Subject: Thursday's Hearing

Ed, Paul -

Brett and | just discussed the logistics o (b) (5)

I | suogested that it might be beneficial t (b) (5)

, if its appropriate to do so.  (Paul, |
understood from our conversation that this has been done in the past?) Brett wanted to discuss this
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with you and Ed. Could you please get in touch with him to discuss tactical options?

Also, Brett will be there from 3-4 tomorrow for the moot, so let's plan to cover this topic through discussion
and q&a during that first hour. Thanks.

Carl Thorsen

Deputy Assistant Attorney General
Office of Legislative Affairs

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, D.C. 20530
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Steve Bunnell

From: Steve Bunnell

Sent: Wednesday, December 12, 2001 10:50 AM

To: Colborn, Faul P; Thorsen, Carl; Whelan, M Edward Ill; Martens, Matthew

Cc: brett_m._kavanaugh@who.eop.gov; Burton, Faith; Bryant, Dan; Dryden, Susan;
Horowitz, Michael-CRM

Subject: RE: Thursday's Hearing

Attachments: MEH2.test.wpd

Date: 12/12/2001 10:52 am -0500 (Wednesday)

From: Steve Bunnell

To: "PColborn".WTGATE2.CRMGW: "wCThorsen" . WTGATE2.CRMGW:
"whdWhelan". WTGATE2.CRMGW:; Martens, Matthew

CC: "brett_m._kavanaugh@who.eop.gov@inetgw" WTGATE2.CRMGW;
"FBurton" WTGATE2.CRMGW; "wDBryant" WTGATE2.CRMGW,;
"wSCryden".WTGATE2.CRMGW; Horowitz, Michael-CRM

Subject: RE: Thursday's Hearing

Per the discussion yesterday, attached for your review and comments is my attempt at a QX))
version of Michael's prepared statement. For discussion at today's 3 pm meeting.

>>> Thorsen, Carl 12/12/01 10:21AM >>>

duplicate
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Thorsen, Carl

From: Thorsen, Carl

Sent: Wednesday, December 12, 2001 12:41 PM

To: Whelan, M Edward llI

Cc: Bryant, Dan; 'brett_m._kavanaugh@who.eop.gov'
Subject: RE: Hearing

Ok. However, in our vie (b) (5)

. OO
.
. 0.
I  hanks for considering this.

From: Whelan, M Edward III

Sent: Wednesday, December 12, 2001 12:30 PM

To: Thorsen, Carl

Subject: RE: Hearing

Thanks. We're discussing this now. (b) (5) .
----- Original Message-----

From: Thorsen, Carl

Sent: Wednesday, December 12, 2001 12:21 PM

To: Whelan, M Edward III

Subject: Hearing

Ed, a heads-up, Dan just spoke with Jay. He feels very strongly tha (b) (5)
I
I

Carl Thorsen

Deputy Assistant Attorney General
Office of Legislative Affairs

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, D.C. 20530
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Steve Bunnell

From: Steve Bunnell

Sent: Wednesday, December 12, 2001 6:33 PM

To: Colborn, Faul P; Thorsen, Carl; Whelan, M Edward Ill; Martens, Matthew

Cc: brett_m._kavanaugh@who.eop.gov; Burton, Faith; Bryant, Dan; Dryden, Susan;
Horowitz, Michael-CRM

Subject: RE: Thursday's Hearing

Attachments: MEH3.wpd

Date: 12/12/2001 06:35 pm -0500 (Wednesday)

From: Steve Bunnell

To: "PColborn".WTGATE2.CRMGW: "wCThorsen" . WTGATE2.CRMGW:
"whdWhelan". WTGATE2.CRMGW:; Martens, Matthew

CC: "brett_m._kavanaugh@who.eop.gov@inetgw" WTGATE2.CRMGW;
"FBurton" WTGATE2.CRMGW; "wDBryant" WTGATE2.CRMGW,;
"wSCryden".WTGATE2.CRMGW; Horowitz, Michael-CRM

Subject: RE: Thursday's Hearing

Attached is what should be essentially the final draft of Michael's testimony. Please note | have added

(b) ()

>>> Thorsen, Carl 12/12/01 01:15PM >>>
My comments:

(b) (5

(b) () - suggest this sentence: | (b) (5)

(b) (5) - add (b) (5)
(b) (5)

n

(b) (5)

-—-QOriginal Message-———--

From: S5teve Bunnell

Sent: Wednesday, December 12, 2001 10:50 AM

To: Colborn, Paul P; Thorsen, Carl; Whelan, M Edward lll; Martens,
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Matthew

Cc: brett_m._kavanaugh@who.eop.gov; Burton, Faith; Bryant, Dan; Dryden,
Susan; Horowitz, Michael-CRM

Subject: RE: Thursday's Hearing

Date: 12/12/2001 10:52 am -0500 (Wednesday)
From: 5teve Bunnell

duplicate
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Thorsen, Carl

From: Thorsen, Carl

Sent: Friday, December 14, 2001 3:19 PM

To: Whelan, M Edward lll; Horowitz, Michael-CRM; Long, Linda E

Cc: Bryant, Cran; Burton, Faith; 'brett_m. _kavanaugh@who.eop.gov'; Wray, Chris;
Herbert, James; Durham, Jehn

Subject: Monday and Tuesday Meetings on Boston/Burton/Exec Priv Issues

Yes.

Linda, pls. schedule in QLA conf room: Monday @ 10 am - AAG's Bryant, Chertoff, and Bybee (w/staff)
and PDAG Chris Wray or his designee (we'll probably patch in Herbert and possibly Durham by conf.
call for that meeting). 5ame group for Tuesday @ & am but include Tim Flannigan and Brett Kavanaugh
from WH Counsel (contact Alison @ 456-2632).

Thanks.

-—--Original Message-----

From: Whelan, M Edward lll

Sent: Friday, December 14, 2001 3:03 PM
Tao: Thorsen, Carl; Horowitz, Michael-CRM
Subject: RE: Pre-meeting on Boston issue

Just to confirm my understanding: The DOJ-only pre-meeting will occur Monday at 10:00. The meeting
with the White House folks will occur Tuesday at 8:00. Both meetings will occur in the OLA conference
room.

-—--Original Message--——--

From: Thorsen, Carl

Sent: Friday, December 14, 2001 3:01 PM

To: Horowitz, Michael-CRM: Whelan, M Edward IlI
Subject: RE: Pre-meeting on Boston issue

sarry to create confusion. i'm trying to speed skate through my 465 unopened emails.

-——-Original Message—-

From: Michael-CRM Horowitz

Sent: Friday, December 14, 2001 2:51 PM
To: Whelan, M Edward 1l

Cc: Thorsen, Carl; Bybee, Jlay

Subject: Re: Pre-meeting on Boston issue

Date: 12/14/2001 02:53 pm -0500 {Friday)

Document ID: 0.7.18648.5604



From: Michael-CRM Horowitz
To: "whiWhelan".WTGATE2.CRMGW
CC: "wCThorsen". WTGATEZ.CRMGW; "wlBybee" WTGATEZ.CRMGW

Subject: Re: Pre-meeting on Boston issue

I am available and will have Val put it on my schedule and Mike's.
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Colborn, Paul P

From: Colborn, Paul P

Sent: Friday, December 14, 2001 4:43 PM

To: ‘Brett_ M. Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward 1l

Subject: RE: Committee interest in Boston documents
Attachments: Bostondocs.tp3.avpd

Brett, here's the expanded version.

-—-Qriginal Message--—-

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]

Sent: Friday, December 14, 2001 2:55 PM

To: Colborn, Paul P

Subject: RE: Committee interest in Boston documents

yes, that too, thanks; left yvou a voice mail

(Embedded

image moved "Colbarn, Paul P" <Paul.P.Colborn@usdoj.gov>
to file: 12/14/2001 02:50:01 FM

picl8247.pex)

Record Type: Record
To: Brett M. Kavanaugh/WHO/EQP@EOP

ce:
Subject: RE: Committee interest in Boston documents

But my draft does not contain discussion of DO s Boston investigation and how the documents relate
to that. Carl says you want that addressed too. Do you or don't you?

Document ID: 0.7.18648.5610



-—-Qriginal Message--—-

From: Brett M. Kavanaughi@who.eop.gov
[mailto:Brett_ M. _Kavanaugh@who.eop.gov]

Sent: Friday, December 14, 2001 2:46 PM

To: Colborn, Paul P

Subject: Re: Committee interest in Boston documents

bingo; let me know when final; thanks!

{Embedded
image moved "Colbarn, Paul P" <Paul.P.Colborn@usdoj.gov> to file: 12/14/2001 01:49:40
FM pic23717.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EQP

ce:
Subject: Committee interest in Boston documents

Brett: Here's my first draft of the talking points you asked for. I'm having it reviewed now for accuracy.
Is this what you had in mind?
- Paul

Document ID: 0.7.18648.5610



Colborn, Paul P

From: Colborn, Paul P

Sent: Tuesday, December 18, 2001 11:17 AM

To: ‘Brett_ M. Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward 1l

Subject: RE: important: need review of draft PRA letter

Attachments: (b) (5) awvpd

Brett, per our conversation, here are the paragraphs | wrote awhile ago on (b) (5)

-- Paul
cc: Ed

-—--Original Message-----
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Tuesday, December 18, 2001 11:29 AM

To: Colborn, Paul P

Cc: Whelan, M Edward 1l

Subject: RE: important: need review of draft PRA letter

Attachments: (b) (5) wpd; pic25277.pcx

thanks; | changed that and incorporated your material

{(Embedded
image mowved "Colborn, Paul P" <Paul.P.Colborn@usdoj.gov>

to file: 12/18/2001 11:17:07 AM
pic25277.pex)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EQOP@EQP

duplicate
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Colborn, Paul P

From: Colborn, Paul P

Sent: Tuesday, December 18, 2001 11:51 AM

To: ‘Brett_ M. Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward 1l

Subject: RE: important: need review of draft PRA letter

Brett, in addition to the substantive comments Ed and | have given you by phone, here are a few nits:
Add full cite to Nixon v. G5A in 3rd para.

In para. 7, add "whether" after "former President” in 3rd line, and change "Presidentiecords”
to "Presidential records” in 3rd-to-last line.

In para. 9 {"First"), dehyphenate "long-standing”

In para. 12 ("There also"}, add "to" before "take" in line 10.

-—--Original Message-——--
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Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Tuesday, December 18, 2001 2:08 PM

To: ‘Kavanaugh, Brett’

Subject: FW: important: need review of draft PRA letter
FYI

-—-Qriginal Message-——

From: Whelan, M Edward 1l

Sent: Tuesday, December 18, 2001 2:07 PM

To: Burton, Faith; Thorsen, Carl

Cc: Colborn, Paul P

Subject: FW: important: need review of draft PRA letter

Faith: Both Paul and | think that your sentence (b) (5) .The
following reflects a couple edits for your consideration: ' (b) (5) :

I, . -- Ed

-—-QOriginal Message--—-

From: Burton, Faith

Sent: Tuesday, December 18, 2001 1:54 PM

To: Colborn, Paul P; Thorsen, Carl

Subject: RE: important: need review of draft PRA letter

What about this? FB

-—--Qriginal Message-----

From: Colborn, Paul P

Sent: Tuesday, December 18, 2001 9:30 AM

To: Burton, Faith

Subject: FW: important: need review of draft PRA letter

Faith, please call me about this. Also, | never received the signed OLA letter to Horn and Ose declining
to answer their gquestions. Please fax that to me asap at 58524,
-- Paul

-—-Original Message-----

(b) (5)
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Wednesday, December 19, 2001 9:23 AM

To: 'Kavanaugh, Brett'

Subject: FW: Draft letter to Burton, per our conversation

Attachments: burton.1218.rev.wpd

FYI: Here are the OLC revisions from last night (b) (5) ).
----- Original Message-----
From: Colborn, Paul P
Sent: Tuesday, December 18, 2001 5:16 PM
To: Burton, Faith; Chertoff, Michael; Horowitz, Michael-CRM; Martens, Matthew; Whelan, M Edward III; Bybee, Jay;
Thorsen, Carl; Durham, John; Herbert, James; Bryant, Dan
Subject: RE: Draft letter to Burton, per our conversation

Attached is OLC's suggested revision to OLA's draft. Jay Bybee was out of the office this afternoon and
therefore hasn't reviewed this draft. But Ed Whelan and | thought it was important to circulate the draft
today so everyone can start reviewing it.

From: Burton, Faith

Sent: Tuesday, December 18, 2001 12:47 PM

To: Chertoff, Michael; Horowitz, Michael-CRM; Martens, Matthew; Whelan, M Edward III; Bybee, Jay; Thorsen,
Carl; Colborn, Paul P; Durham, John; Herbert, James; Bryant, Dan

Subject: Draft letter to Burton, per our conversation

<< File: burton.1218.wpd >> If |'ve inadvertently omitted anyone from this circulation, would you please
forward it to that individual; thanks. | will also share this with Beth Beers at the FBI.  Faith
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Wednesday, December 19, 2001 2:00 PM

To: Whelan, M Edward IlI

Subject: Dratft op-ed

Attachments: WP Gaonzales Presidential Reocrds draft 2 12.18.doc

An op-ed is running tomorrow in Wash Post. Please review this draft ASAP.
Thanks.

(5ee attached file: WP Gonzales Presidential Reocrds draft 2 12.18.doc)
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov

Sent: Wednesday, December 19, 2001 5:54 PM

To: Whelan, M Edward IlI

Subject: FINAL CLEARAMNCE- SAP, H.R. 3210-Terrorism Risk Insurance Protection Act
(Senate substitute)

Attachments: HR3210 senate sap.avpd

Forwarded by Brett M. Kavanaugh/WHQ/EQP on 12/19/2001 05:53 PM ——---remeem e -

Brett M. Kavanaugh
12/15/2001 05:48:46 PM

Record Type: Record

To: m.edward.whelan@udoj.gov @ inet

ce:
Subject: FINAL CLEARANCE- 5AF, H.R. 3210-Terrorism Risk Insurance Protection
Act [Senate substitute}

Forwarded by Brett M. Kavanaugh/WHO/EQP on 12/19/2001 05:48 PM ———-———-- —

Danielle K. Simonetta
1271872001 08:34:07 PM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: FINAL CLEARANCE- 5AF, H.R. 3210-Terrorism Risk Insurance Protection
Act (Senate substitute)

Here is the final version of the 4P on H.R. 3210, for your clearance. The SAF is written to reflect Sen.
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Daschle's proposed substitute amendment (not the House version ot the billj. The bill is scheduled to
he considered on the floor at some point after 12:00 pm tomorrow. Therefore, please respond to me
with your comments/clearance, by 11:00 am tomorrow, Wednesday, December 19th. If you have any
guestions, please call me.

Thanks,

Danielle

(54790)

{See attached file: HR3210 senate sap.wpd)
DRAFT - NOT FOR RELEASE

December 19, 2001
(Senate)

(b) (3)

L B O 2

Document ID: 0.7.18648.5648



(Do Mot Distribute Qutside the Executive Office of the President)

This 5tatement of Administration Policy was developed hy the Legislative Reference Division
(Rodgers), in consultation with Commerce (Clark), Treasury (Dorsey), State (Faulkner}, EP (Smith), NEC
(Sumerlin}, OVP (Addington), CEA (Furchtgott-Roth, Haltz-Eakin, Brown), 8RD (Dale, Lobron,
Timberlake), OIRA (Noe), OMBGC {Beynon), and HTF (Boden, Enger}.

Justice did not respond to our request for views.

OMB/LA Clearance:

Administration Position to Date
The Administration has not taken a position on the Senate version of H.R. 3210.

On November 28, 2001, a SAP on H.R. 3210, the "Terrorism Risk Protection Act” was sent to the House
Rules Committee. The SAP urged prompt passage of H.R.

3210 "as a step toward enactment of legislation to ensure the continued availability of insurance for
terrorist-related acts.” H.R. 3210 included provisions that limited terrorist-related litigation. The SAP
expressed the Administration's concern with the repayment assessment mechanism and the
administrative complexities of H.R. 3210 as a whole. The 5AP also stated that "procedures for
consolidation and management of mass tort litigation arising out of a terrarism incident are a
necessary part of any meaningful terrorism insurance proposal, and thus a necessary condition for
Administration support of any terrorism insurance bill."

Summary of Senate Manager's Amendment to H.R. 3210

The following summary is based on a draft of a manager's amendment that Treasury staff believe will
he offered as a substitute for the House passed version of H.R. 3210.

The amendment would establish a temporary "Terrarism Insured Loss Shared Compensation Frogram”™
{Program) within the Department of the Treasury intended to ensure the continued availability of
commercial property and casualty insurance and reinsurance for terrorism-related risks. The
amendment would provide for Federal assistance for future terrorism damage if it reaches certain
levels. That amount would be based on a formula, which is market share multiplied by $10 billion in
the first year, and market share multiplied by $15 hillion in the optional second year. For losses abaove
this "retention level,” the cost of terrorism losses would be shared. The Federal government would pay
for approximately 80 percent of insurance losses below $10 billion, with the industry paying 20
percent. For losses between $10 billion and 5100 hillion, the split would be 90-10. The amendment
would provide authority for one year to pay for certain property and casualty losses resulting from a
terrorist attack; the authority could be extended for a second year.

Authority of the Secretary of the Treasury. The amendment would make the Secretary of the Treasury
respansible for carrying out the program for financial assistance for commercial property and casualty
insurers that would be established by the bill. The Secretary could extend the Frogram an additional
year, expiring on December 31, 2003.

Triggering Determination and Federal Cost-Sharing for Commercial Insurers.

r 1 - = " or. - [ - i [ - .. ro.
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Under the amendment, Federal tinancial assistance would be triggered by a determination ot the
Secretary that the insured losses resulting from the event of an act of terrorism occurring during the
covered period, or the aggregate insured losses resulting from multiple events of acts of terrarism all
occurring during the covered period. The Secretary would have the sole authority for determining
whether an occurrence or event was caused by an act of terrorism, whether insured losses from acts of
terrorism were caused by one or multiple events or occurrences, and whether an act of terrorism
occurred during the covered period.

The amount of Federal assistance would be based on a formula, which is the "market share" of a
participating insurance company (total amount of gross property and casualty insurance premiums
during the 2-year period preceding the year in which the act of terrorism occurred, as a percentage of
the aggregate of all industry wide premiums} multiplied by $10 billion in the first year, and market
share multiplied by $15 hillion in the optional second year. For losses above the "insurance company's
deductible,” the cost of terrarism losses would be shared. The Federal government would pay for
approximately 80 percent of insurance losses below $10 billion, with the industry paying 20 percent.
For losses between $10 billion and $100 billion, the split would be 90-10. The amendment would
provide authority for ane year to pay for certain property and casualty losses resulting from a terrorist
attack; the authority could be extended for a second year. The aggregate amount of financial
assistance provided could not exceed 5100 billion.

Sovereign Immunity Protections. Whenever Federal financial assistance is triggered {i.e., whenever an
act of terrorism occurs), the amendment would provide for a Federal cause of action which would be
the exclusive remedy for damages claimed pursuant to any acts of terrorism that caused the insured
losses. These cases would be governed by the law of the State in which the act of terrorism occurred,
unless such law is inconsistent with or preempted by Federal law. Under the amendment, the plaintiff
may seek any form of recovery from any person, gowvernment, or other entity that was a participant in,
or aider and abettor of, any act of terrorism.

Extension of Program. The Secretary could, upon making a determination that an extension of the
provisions of the bill is necessary to ensure the adeguate availability in the United States of
commercial property and casualty insurance coverage for acts of terrorism, extend the period in which
these provisions apply to a date no later than December 31, 2003.

State Preemption. Under the amendment, a commercial insurer would be considered to have complied
with any State law that requires or regulates the provision of insurance coverage for acts of terrorism if
the insurer provides coverage in accordance with the definitions regarding acts of terrorism under the
regulations issued by the Secretary. If any provision of any State law prevents an insurer from
increasing its premium rates in an amount necessary to recover any assessments pursuant to the
amendment, such provision is preempted only to the extent necessary to provide for such insurer to
recover such losses.

Studies and Reports. Under the amendment, no later than 9 months after the date of enactment the
Secretary would be required to submit a report to Congress that would consider the impact of the
Frogram on: (1) the availability of insurance coverage for acts of terrorism; (2] the affordability of such
coverage, including the effect of such coverage of premiums; and (3) the capacity of the insurance
industry to absorb future losses resulting from acts of terrorism, taking into account the profitahility of
the insurance industry. The Secretary would also consider the probable impact on the United States
economy it the Program terminates at midnight on December 31, 2002.

Within 9 months of enactment of the amendment, the Secretary would be required to conduct a study
and report to the Congress on the potential effects of acts of terrorism on the lite insurance industry in
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the United 5tates and other lines of insurance coverage. The Secretary would be required to consult
with the National Association of Insurance Commissioners (NAIC), representatives of the insurance
industry, and other experts in the field.

Beginning 6 months after enactment of the amendment, and every 6 months thereafter, each
participating insurance company would be required to submit a report to the NAIC that states the
premium rates charged by that insurance company during the preceding 6-maonth period for insured
losses covered by the Frogram, and includes an explanation of and justitication for those rates. The
NAIC would be required to forward copies of each report submitted, to the Secretary of the Treasury,
the Secretary of Commerce, the Chairman of the Federal Trade Commission, and the Comptroller
General of the United States.

The Secretary of the Treasury, the Secretary of Commerce, and the Chairman of the Federal Trade
Commission would be required to submit a joint report to Congress and the Comptroller General of the
United States summarizing and evaluating the reports forwarded by NAIC. No later than 90 days after
receipt, the Comptroller General of the United States would be required to evaluate and submit a
repart to Congress an evaluating the reports.

Pay-As-You-Go Scoring

According to BRD (Lee), the amendment would affect direct spending and receipts; therefore, it is
subject to the pay-as-you-go reguirements of the Omnibus Budget Reconciliation Act of 1990. RMO
staff advises that the bill could potentially have a PAYGO cost, but an OMB estimate has not been
made. Cost estimates are problematic due to uncertainties involving future acts of terrorism. CBO
scoring of the manager's amendment is not yet available.

LEGISLATIVE REFERENCE DIVISION
DECEMBER 18, 2001

Message Sent To:

Micholas E. Calio/WHO/EQP@EOP
loel D. Kaplan/WHO/EQP@EOQOP
Kristen Silverberg/WHO/EQP@EQOP
Jack Howard/ WHO/EQF@EQP

Ziad 5. Ojakli/WHO/EQP@EQP
Matthew Kirk/ WHO/EOF@EOQP
Michael 1. Conway/WHCO/EQP@EQP
Jill Davie/ WHO/EQF@ECP

Alison Jones/ WWHO/EQOP@EOP

Ashley Holbrook/ WHO/EQP@ECQP
Daniel M. McCarthy/WHO/EOP@EOP
0. Marcus Sumerlin/OPD/EQP@EOP
Leslie A. Mooney/OFD/EQP@ECOP
Allison L. Riepenhoff/WHO/EQOP@EQP
Diana L. Schacht/OPD/EQR@EQP
Rebecca L. Halkias/WHO/EOP@EOP
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wwenay 1. Grupns; WHU/tUF@tur
Edward Ingle/WHO/EQF@EQP

Albert Hawkins/WHO/EQF@EOP
Marncy P. Dorn/WHOC/ECF

Candida P. Wolff/OVP/EQOP@EQOP
Lauren K. Allgood/OVF/EQOP@EQP
Cesar Conda/OVP/EQP@EQP

Meil 5. Patel/OVF/EQF{&@ECQP
Jonathan W. Burks/OVP/EQOP@EQP
Douglas 1. Holtz-Eakin/CEA/EOP@EOF
Ciana £. Furchtgott-Roth/CEA/EOP@ECF
Caniel J. Bartlett/ WHO/EQP@EQP
Susan B. Ralston/WHO/ECP@EQP
Harriet Miers/WHO/EQF@EQP

Stuart W. Bowen/WHO/EQF@EQOP
Barbara A. Barclay/WHO/EOP@EOP
Cebra D. Bird/ WHO/EQF@EQP
Carolyn E. Cleveland/WHO/EQP@EQP
Karen D. Cruson/WHO/EOP@EQOP
Lauren C. Lobrano/OMEB/EOP@EOP
Christine C. McCarliefOMB/ECP@EOP
Eric C. Pelletier/OMB/ECF@EOQP
Randall 5. Kroszner/CEAfEORF@EQOP
Brett M. Kavanaugh/WHO/EOP@EOP
David 5. Addington/CVP/EQP@EQP
Linda C. Luisi/NSC/ECP@EQP

George M. Andricos/NSC/ECP@EOP
John A. Cloud/NSC/ECQF@EQP

John F. Sammis/NSC/EQF@EQP

Amy C. Smith/OMB/EQP@EQP
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Colborn, Paul P

From: Colborn, Paul P
Sent: Thursday, December 20, 2001 9:16 AM
To: ‘Brett_ M. Kavanaugh@who.eop.gov'; Thorsen, Carl; Bryant, Dan
Cc: Whelan, M Edward 1l
Subject: RE: Burton letter
Attachments: hurton.1219.olc.wpd
Brett: Attached is the final version. I'm also faxing you a signed copy. I'll leave it to Dan or Carl to
respond on the [ I IQICSII ouestior.
-- Paul

-—--Qriginal Message-----

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett_M._Kavanaugh@who.eop.gov]
Sent: Wednesday, December 19, 2001 8:46 PM
To: Thorsen, Carl; Bryant, Dan; Colborn, Paul P
Subject: Burton letter

tew guestions:

can someone e-mail me final version of letter to Burton? (b) (5) !
I
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

December 19, 2001

The Honorable Dan Burton
Chairman

Committee on Government Reform
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

I am writing to follow up regarding the Committee’s subpoenas seeking prosecutorial
decisonmaking memoranda in connection with the Committee’s investigations of campaign
finance matters, alleged false statements by an individual (Ernest Howard) in a separate
investigation, and the FBI’s handling of informants in Boston. The Department stands ready to
work with the Committee to seek to accommodate the legitimate needs that the Committee may
have for information regarding these matters.

The Department has a strong confidentiality interest in the extremely sensitive
prosecutorial decisionmaking documents called for by the subpoenas. The Attorney General
and other Department decisionmakers must have the benefit of candid and confidential advice
and recommendations in making investigative and prosecutorial decisions. Consistent with the
longstanding position of the executive branch with respect to these kinds of highly sensitive
memoranda, the President has therefore asserted executive privilege with respect to the
subpoenaed documents. At the same time, he has requested that the Department remain willing
to work with the Committee to provide such information as the Department can, consistent with
his instructions and without violating the constitutional doctrine of separation of powers.

Pursuant to longstanding executive branch policy, in responding to congressional
requests for confidential information, the Department seeks in all cases to engage in an
accommodation process in an effort to satisfy legitimate congressional needs while protecting
executive branch confidentiality interests. The Department has already accommodated the
Committee’s information needs with respect to the prosecutorial memoranda relating to
campaign [inance and the Howard matter. We have provided brielings on the reasons for the
decisions to decline prosecutions for Ernest Howard and Mark Middleton, which your August
30, 2001, letter indicated were very helpful. With regard to the Conrad collection of
memoranda, on August 23, 2000,
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then Attorney General Reno publicly stated the reasons for her decision not to appoint a Special
Counsel and, on October 5, 2000, you questioned her about that decision in an interview on the
record. Prior to these explanations, the Department had provided the underlying factual records
relating to each matter, to the extent permissible under the grand jury secrecy requirements of
Rule 6(e) of the Federal Rules of Criminal Procedure. In the October 2000 meeting, some
information also could not be provided because of its relevance to then pending investigations.

As to the Boston matter, we believe that the Department and the Committee can work
together to provide the Committee additional information without compromising the principles
maintained by the executive branch. We will be prepared to make a proposal as to how further
to accommodate the Committee’s needs as soon as you inform us in writing of the specific needs
the Committee has for additional information. See United States v. American Tel. & Tel.
Co., 567 F.2d 121, 127 (D.C. Cir. 1977); Senate Select Committee on Presidential Campaign
Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974) (en banc).

The Department has been providing an extensive body of other materials to the
Committee since April 27, 2001, when we provided approximately 1178 pages in response to
your request of March 30, 2001 for documents about the murder of Mr. Edward Deegan, for
which Mr. Joseph Salvati and six others were convicted. Since the crime was not prosecuted
federally, the FBI does not have a discrete file on the subject. Hence, the responsive documents
were found in other files and some information was redacted because it pertained to other
matters outside the scope of the Committee’s request. In August 2001, Committee counsel
reviewed unredacted copies of these documents and some pages were re-processed to restore
information that was responsive to your June 5 request for documents on other Boston matters.
More than 3800 pages have been produced in response to that request and the FBI is still
processing responsive documents regarding the FBI’s handling of informants in Boston. We
expect to provide documents regarding the FBI’s Top Hoodlum Program this week and to
produce additional documents after the Holiday recess.

The document production process for the Boston matters has thus been proceeding since
March of this year. We note, moreover, that the Committee’s March and June requests did not
indicate any interest in the prosecutorial decision-making memoranda and the Committee did not
even request them until it subpoenaed them on September 6. The Committee then immediately
scheduled for September 13 a hearing regarding its demand for these documents. When that
hearing was postponed due to the events of September 11, the Department was advised that the
matter would be deferred until a later time. We first learned that the Committee was renewing
the matter during the week following Thanksgiving when the hearing was re-scheduled for
December 6. It was postponed to December 13 at the Department’s request so that Assistant
Attorney General Michael ChertofT could testily, but his obligations relating to the September 11
investigation made that appearance impossible and the Chairman refused the Attorney General’s
request that the hearing be postponed to the week ol December 17.
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The Department fully respects the Committee’s interest in reviewing allegations of
misconduct by government employees, and we have provided, and will continue to provide,
investigative records, judicial filings, and other records responsive to your requests, consistent
with the accommodation process. Of course, we cannot provide grand jury information covered
by Rule 6(e), electronic surveillance information subject to Title III, or information that would
identify confidential informants.

Finally, as the Committee is aware, the Department is fully committed to addressing
corruption in the handling of informants by the FBI in Boston and has dedicated extensive
resources to that purpose. In 1999, the Justice Task Force was established to investigate law
enforcement corruption relating to Messrs. James Bulger and Stephen Flemmi. The Task Force
has expanded the scope of the inquiry to include allegations that FBI agents and prosecutors
allowed a witness to frame Mr. Salvati and others for the Deegan murder while permitting that
witness to protect another individual, who was central to the murder conspiracy. It was the Task
Force that located exculpatory documents, which led to the release of Peter Limone and the
dismissal of charges against Mr. Salvati and Mr. Limone. The Task Force also has obtained the
indictment of former FBI Special Agent John Connolly, which is expected to go to trial early in
2002. Additionally, the United States Attorney’s Office in Boston obtained indictments against
Messrs. Bulger and Flemmi in 1995 and in 2000, charging them with 19 and 10 murders,
respectively. The ongoing work of the Task Force and the United States Attorney’s Office is
dedicated to investigating and prosecuting corruption by FBI agents and prosecutors relating to
the handling of informants, as well as any underlying crimes that may have been committed by
those individuals. As these efforts proceed, it will be important to ensure that they are based
only on the evidence and the law, free from any political influence or coercion.

We have not objected to the Committee’s undertaking its own investigation and
we understand that Committee staff have conducted interviews and may have undertaken other
investigative steps in Boston and elsewhere. We ask that the Committee provide us with
information that it believes may be relevant to potential violations of federal criminal law.
We understand the Committee’s interest in not deferring its own inquiry while our criminal
investigations continue, and we trust that the two can continue independently, as has often
happened historically.

The Department looks forward to a continued dialogue with the Committee so we can
accommodate your legitimate oversight needs for information in 2 manner that is consistent with
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our law enforcement responsibilities. We would like to resume such a constructive conversation
as soon as possible.

Sincerely,

Daniel J. Bryant
Assistant Attorney General

cc: The Honorable Henry Waxman
Ranking Minority Member

Members of Committee on Government Reform
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Colborn, Paul P

From: Colborn, Paul P

Sent: Thursday, December 20, 2001 9:29 AM

To: '‘Brett_M._Kavanaugh@who.eop.gov'

Cc: Whelan, M Edward lll

Subject: Letter to Chairman Horn re presidential records executive order

Brett: Has the letter gone out? If so, could you fax me the signed copy at 305-8524? Thanks.
-- Paul
cc: Ed
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Thursday, October 24, 2002 10:57 AM
To: 'Kavanaugh, Brett'

Subject: DC law

(b) ()

Out of an abundance of caution, | have a call into someone at DOJ who should be able to confirm my
reading of D.C. law. But if you need an answer before | hear back from him (b) (5)
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Whelan, M Edward Il

From: Whelan, M Edward IlI

Sent: Thursday, October 24, 2002 4:55 PM
To: 'Kavanaugh, Brett'

Subject: (b) (5)

Here's a thumbnail sketch:

1. (b) (5) :

2. |discussed with Roy McLeese (b) (5)
[
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Tuesday, November 12, 2002 8:42 AM
To: Whelan, M Edward IlI

Subject: final text

Attachments: AYO2 952.pdf; pic09096.pcx

Your opinion should reference the sections in the final text.

Forwarded by Brett M. Kavanaugh/WHQO/EQP on 11/12/2002 08:44 AM ————-eemmmmemeev

Matthew Kirk
11/12/2002 07:06:46 AM

Record Type: Record

To: Brian C. Conklin/ WHO/EQF@ECP

ce: Brett M. Kavanaugh/WHO/EQOP@EOP, Kristen Silverberg Subject: Per your request:

Forwarded by Matthew Kirk/WHO/EQOP on 11/12/2002 07:12 AM

(Embedded

image moved Laura_Ayoud@slc.senate.gov {Laura Ayoud)
to file: 11/11/2002 06:57:08 PM

pic09096. pex)

Record Type: Record
To: Matthew Kirk/ WHO/EQP@EOQOP

cc:
Subject: Per your request:
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Hi Matt:

The attached is the 'final’ version of the legislative text, for your review.

The actual conference report will be reprinted without a date at the bottom, but I'll do that once all of
the other pieces are finished. | also did another document comparing the Oct. 17 draft (AY002.921) to
this one , so please call if you'd like me to fax over a copy of that.

Laura Ayoud
(202-224-6461)
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the

“Terrorism Risk Insurance Act of 2002,

(b) TABLE OF CONTENTS.—The table of contents for

this Act is as follows:

Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

1. Short title; table of contents.

TITLE I—TERRORISM INSURANCE PROGRAM

101. Congressional findings and purpose.

102. Definitions.

103. Terrorism Insurance Program.

104. General authority and administration of claims.

105. Preemption and nullification of pre-existing terrorism exclusions.
106. Preservation provisions.

107. Litigation management.

108. Termination of Program.

TITLE II—TREATMENT OF TERRORIST ASSETS

201. Satisfaction of judgments from blocked assets of terrorists, terrorist
organizations, and State sponsors of terrorism.

TITLE III—FEDERAL RESERVE BOARD PROVISIONS

301. Certain authority of the Board of Governors of the Federal Reserve
System.

TITLE I-TERRORISM
INSURANCE PROGRAM

SEC. 101. CONGRESSIONAL FINDINGS AND PURPOSE.

(a) FINDINGS.—The Congress finds that—

(1) the ability of businesses and individuals to
obtain property and casualty insurance at reasonable
and predictable prices, m oorder to spread the risk of
both routme and catastrophic loss, 18 eritical 1o cco-
nomice growth, urban development, and the construe-
tion and maimtenance of public and private housing,

as well as 1o the promotion of United States exports
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and foreign trade in an increasingly interconnected
world;

(2) property and casualty insurance firms are
important financial institutions, the products of
which allow mutualization of risk and the efficient
use of finanecial resources and enhance the ability of
the economy to maintain stability, while responding
to a variety of economic, political, environmental,
and other risks with a mmimum of disruption;

(3) the ability of the insurance industry to
cover the unprecedented financial risks presented by
potential acts of terrorism in the United States can
be a major factor in the recovery from terrorist at-
tacks, while maintaining the stability of the econ-
omy;

(4) widespread financial market uncertainties
have arisen following the terrorist attacks of Sep-
tember 11, 2001, mcluding the absence of mforma-
tion from which financial institutions can make sta-
tistically valid estimates of the probability and cost
of future terrorist events, and therefore the size,
funding, and allocation of the risk of lToss caused by
such acts ol terrorism;

(H) a decision by property and casually msurers

to deal with such uncertamties, either by termi-
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nating property and casualty coverage for losses
arising from terrorist events, or by radically esca-
lating premium coverage to compensate for risks of
loss that are not readily predictable, could seriously
hamper ongoing and planned construction, property
acquisition, and other business projects, generate a
dramatic increase in rents, and otherwise suppress
economic activity; and

(6) the United States Government should pro-
vide temporary financial compensation to insured
parties, contributing to the stabilization of the
United States economy in a time of national crisis,
while the financial services industry develops the sys-
tems, mechanisms, produects, and programs nec-
essary to create a viable financial services market for
private terrorism risk insurance.

(b) PURPOSE.—The purpose of this title is to estab-

lish a temporary Federal program that provides for a
transparent system of shared public and private com-
pensation for insured losses resulting from acts of ter-

rorism, n order to—

(1) protect consumers by addressing  market
disruptions  and ensure the contimued  widespread
availability and alfordability ol property and cas-

valty msurance for terrorism risk; and
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1 (2) allow for a transitional period for the pri-

2 vate markets to stabilize, resume pricing of such in-

3 surance, and build capacity to absorb any future

4 losses, while preserving State insurance regulation

5 and consumer protections.

6 SEC. 102. DEFINITIONS.

7 In this title, the following definitions shall apply:

8 (1) ACT OF TERRORISM.—

9 (A) CERTIFICATION.—The term ‘“act of
10 terrorism’” means any act that is certified by
11 the Secretary, in concurrence with the Sec-
12 retary of State, and the Attorney General of the
13 United States—

14 (1) to be an act of terrorism;

15 (11) to be a violent act or an act that
16 1s dangerous to—

17 (I) human life;

18 (IT) property; or

19 (ITT) infrastructure;

20 (ii1) to have resulted in damage within
21 the United States, or outside of the United
22 States in the case ol —

23 (I) an air carrier or vessel de-
24 seribed e paragraph (D)(13): or

November 11, 2002
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(IT) the premises of a United

States mission; and

(iv) to have been committed by an in-
dividual or mdividuals acting on behalf of
any foreign person or foreign interest, as
part of an effort to coerce the civilian pop-
ulation of the United States or to influence
the policy or affect the conduct of the
United States Government by coercion.

(B) LiMmiTATION.—No act shall be certified

by the Secretary as an act of terrorism if—

(1) the act 18 committed as part of the
course of a war declared by the Congress,
except that this clause shall not apply with
respect to any coverage for workers’ com-
pensation; or

(i) property and casualty insurance
losses resulting from the act, in the aggre-
cate, do not exceed $5,000,000.

(C) DETERMINATIONS FINAL.—Any certifi-

cation of, or determination not to certify, an aet
as an act ol terrorism under this paragraph
shall be final, and shall not be subjeet to judi-

clal review,
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(D) NONDELEGATION.—The  Secretary
may not delegate or designate to any other offi-
cer, employee, or person, any determination
under this paragraph of whether, during the ef-
fective period of the Program, an act of ter-
rorism has occurred.

(2) AFFILIATE.—The term ‘“‘affiliate” means,
with respect to an insurer, any entity that controls,
18 controlled by, or is under common control with the
nsurer.

(3) CoNTROL.—An entity has ‘“‘control” over
another entity, if—

(A) the entity directly or indirectly or act-
g through 1 or more other persons owns, con-
trols, or has power to vote 25 percent or more
of any class of voting securities of the other en-
tity;

(B) the entity controls in any manner the
election of a majority of the directors or trust-
ees of the other entity; or

((") the Seceretary determines, after notice
and opportunity for hearmg, that the entity di-
rectly or divectly excereises a controlling mflu-
ence over the management or policies ol the

other entity.
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(4) DIRECT EARNED PREMIUM.—The term ‘‘di-
rect earned premium’’ means a direct earned pre-
mium for property and casualty insurance issued by
any insurer for insurance against losses occurring at
the locations described in subparagraphs (A) and
(B) of paragraph (5).

() INSURED LOSS.—The term “‘insured loss”
means any loss resulting from an act of terrorism
(including an act of war, in the case of workers’
compensation) that is covered by primary or excess
property and casualty imsurance issued by an insurer
if such loss—

(A) occurs within the United States; or

(B) occurs to an air carrier (as defined in
section 40102 of title 49, United States Code),
to a United States flag vessel (or a vessel based
principally in the United States, on which

United States income tax is paid and whose in-

surance coverage 1s subject to regulation in the

United States), regardless of where the loss oc-

curs, or at the premises of any United States

INISSION,

(6) INsSuURER—The term “msurer’” means any
entity, meludimg any affiliate thereol~—

(A) that 18—
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(i) licensed or admitted to engage in
the business of providing primary or excess
insurance in any State;

(11) not licensed or admitted as de-
seribed in clause (i), if it is an eligible sur-
plus line carrier listed on the Quarterly
Listing of Alien Insurers of the NAIC, or
any successor thereto;

(111) approved for the purpose of offer-
ing property and casualty insurance by a
Federal agency in connection with mari-
time, energy, or aviation activity;

(iv) a State residual market insurance
entity or State workers’ compensation
fund; or

(v) any other entity described in sec-
tion 103(f), to the extent provided in the
rules of the Secretary issued under section
103(f);

(B) that receives direct earned premiums

for any type of commereial property and cas-
nalty msurance coverage, other than m the case
“entities  deseritbed o osections 103(d)  and

103(0); and
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1 (C) that meets any other criteria that the
2 Secretary may reasonably prescribe.

3 (7) INSURER DEDUCTIBLE.—The term ‘“‘insurer
4 deduectible’” means—

5 (A) for the Transition Period, the value of
6 an insurer’'s direct earned premiums over the
7 calendar year immediately preceding the date of
8 enactment of this Act, multiplied by 1 percent;
9 (B) for Program Year 1, the value of an
10 insurer’s direct earned premiums over the cal-
11 endar year immediately preceding Program
12 Year 1, multiplied by 7 percent;

13 (C) for Program Year 2, the value of an
14 insurer’s direct earned premiums over the cal-
15 endar year immediately preceding Program
16 Year 2, multiplied by 10 percent;

17 (D) for Program Year 3, the value of an
18 insurer’s direct earned premiums over the cal-
19 endar year immediately preceding Program
20 Year 3, multiplied by 15 percent; and
21 (F2) mnotwithstanding subparagraphs (A)
22 through (D), for the Transition Period, Pro-
23 oram Year 1, Program Year 2, or Program
24 Year 3,10 an msurer has not had a full year of
25 operations  during  the  calendar  year 1mmme-

November 11, 2002
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diately preceding such Period or Program Year,
such portion of the direct earned premiums of
the insurer as the Secretary determines appro-
priate, subject to appropriate methodologies es-
tablished by the Secretary for measuring such
direct earned premiums.

(8) NAIC.—The term “NAIC” means the Na-
tional Association of Insurance Commissioners.

(9) PERSON.—The term ‘‘person’ means any
individual, business or mnonprofit entity (including
those organized in the form of a partnership, limited
liability company, corporation, or association), trust
or estate, or a State or political subdivision of a
State or other governmental unit.

(10) PROGRAM.—The term ‘“‘Program’ means
the Terrorism Insurance Program established by
this title.

(11) PROGRAM YEARS.—

(A) TRANSITION PERIOD.—The term
“Transition Period” means the period begin-
ning on the date of enactment of this Aet and
ending on December 31, 2002,

(3) Proaram YEAR 1.—The term “Pro-

oram Year 17 means the period beginning on
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January 1, 2003 and ending on December 31,

2003.

(C) PROGRAM YEAR 2.—The term ‘‘Pro-
oram Year 2”7 means the period beginning on
January 1, 2004 and ending on December 31,
2004.

(D) PROGRAM YEAR 3.—The term ‘“Pro-
oram Year 3"’ means the period beginning on
January 1, 2005 and ending on December 31,
2005.

(12) PROPERTY AND CASUALTY INSURANCE.—

The term “property and casualty insurance”—

(A) means commercial lines of property
and casualty msurance, mcluding excess insur-
ance, workers’ compensation insurance, and
surety insurance; and

(B) does not include—

(1) Federal crop insurance issued or
reinsured under the Federal Crop Insur-
ance Act (7 U.S.C. 1501 et seq.), or any
other type of erop or livestock insurance
that 1s privately issued or reimnsured;

(1) private mortgage msurance  (as

that term is delfmed o osection 2 ol the
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Homeowners Protection Act of 1998 (12

U.S.C. 4901)) or title insurance;

(i) financial guaranty insurance
issued by monoline financial guaranty in-
surance corporations;

(iv) msurance for medical malpractice;

(v) health or life insurance, including
group life insurance;

(vi) flood insurance provided under
the National Flood Insurance Act of 1968
(42 U.S.C. 4001 et seq.); or

(vil) reinsurance or retrocessional re-
insurance.

(13) SECRETARY.—The term ‘‘Secretary”
means the Secretary of the Treasury.

(14) StAaTE.—The term ‘‘State” means any
State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands, American
Samoa, Guam, each of the United States Virgin Is-
lands, and any territory or possession of the United
States.

The term “United

(15) UNITED  STATES.
States™ means the several States, and meludes the

territorial sea and  the continental shell of the
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United States, as those terms are defined in the Vio-
lent Crime Control and Law Enforcement Act of
1994 (18 U.S.C. 2280, 2281).

(16) RULE OF CONSTRUCTION FOR DATES.—
With respect to any reference to a date in this title,
such day shall be construed—

(A) to begin at 12:01 a.m. on that date;
and
(B) to end at midnight on that date.
103. TERRORISM INSURANCE PROGRAM.
(a) ESTABLISHMENT OF PROGRAM.—

(1) IN GENERAL.—There is established in the
Department of the Treasury the Terrorism Insur-
ance Program.

(2) AUTHORITY OF THE SECRETARY.—Notwith-
standing any other provision of State or Federal
law, the Secretary shall administer the Program,
and shall pay the Federal share of compensation for
msured losses in accordance with subsection (e).

(3) MANDATORY PARTICIPATION.—Each entity
that meets the definition of an insurer under this
title shall participate i the Program.

No

(b) CONDITIONS FOR FRDERAL DPAYMENTS.

24 payment may be made by the Seerctary under this seetion

November 11, 2002

Document ID: 0.7.18648.6402-000001



O:\AYO\AY002.952 S.L.C.
14

1 with respect to an insured loss that is covered by an in-

2 surer, unless—

3 (1) the person that suffers the insured loss, or
4 a person acting on behalf of that person, files a
5 claim with the insurer;
6 (2) the insurer provides clear and conspicuous
7 disclosure to the policyholder of the premium
8 charged for insured losses covered by the Program
9 and the Federal share of compensation for msured
10 losses under the Program—
11 (A) in the case of any policy that is issued
12 before the date of enactment of this Act, not
13 later than 90 days after that date of enactment;
14 (B) in the case of any policy that is issued
15 within 90 days of the date of enactment of this
16 Act, at the time of offer, purchase, and renewal
17 of the policy; and
18 (C) in the case of any policy that is issued
19 more than 90 days after the date of enactment
20 of this Act, on a separate line item in the pol-
21 ey, at the time of offer, purchase, and renewal
22 ol the poliey;
23 () the msurer processes the clamm for the m-
24 sured loss moaccordance with appropriate business
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practices, and any reasonable procedures that the
Secretary may prescribe; and

(4) the msurer submits to the Secretary, in ac-
cordance with such reasonable procedures as the
Secretary may establish—

(A) a claim for payment of the Federal
share of compensation for isured losses under
the Program;

(B) written certification—

(1) of the underlying claim; and
(i1) of all payments made for insured
losses; and

(C) certification of its compliance with the
provisions of this subsection.

(¢) MANDATORY AVAILABILITY —

(1) INITIAL PROGRAM PERIODS.—During the
period beginning on the first day of the Transition
Period and ending on the last day of Program Year
2, each entity that meets the definition of an insurer
under section 102—

(A) shall make available, in all of its prop-
erty and casunally msurance policies, coverage
for msured losses; and

(3) shall make available property and cas-

nalty msurance coverage for msured losses that
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does mnot differ materially from the terms,

amounts, and other coverage limitations appli-

cable to losses arising from events other than
acts of terrorism.

(2) PROGRAM YEAR 3.—Not later than Sep-
tember 1, 2004, the Secretary shall, based on the
factors referred to in section 108(d)(1), determine
whether the provisions of subparagraphs (A) and
(B) of paragraph (1) should be extended through
Program Year 3.

(d) STATE RESIDUAL MARKET INSURANCE ENTI-

TIES.—

(1) IN GENERAL.—The Secretary shall issue
regulations, as soon as practicable after the date of
enactment of this Act, that apply the provisions of
this title to State residual market insurance entities
and State workers’ compensation funds.

(2) TREATMENT OF CERTAIN ENTITIES.—For
purposes of the regulations issued pursuant to para-
ograph (1)—

(A) a State residual market msurance enti-

Ly that does not share its profits and losses

with private sector msurers shall be treated as

a separate msuarer; and
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(B) a State residual market insurance enti-
ty that shares its profits and losses with private
sector insurers shall not be treated as a sepa-
rate insurer, and shall report to each private
sector insurance participant its share of the in-
sured losses of the entity, which shall be in-
cluded in each private sector insurer’s insured
losses.

(3) TREATMENT OF PARTICIPATION IN CERTAIN
ENTITIES.—Any insurer that participates in sharing
profits and losses of a State residual market insur-
ance entity shall include in its calculations of pre-
miums any premiums distributed to the insurer by
the State residual market insurance entity.

(e) INSURED LOSS SHARED COMPENSATION,—

(1) FEDERAL SHARE.—

(A) IN GENERAL.—The Federal share of
compensation under the Program to be paid by
the Secretary for insured losses of an insurer
during the Transition Period and each Program
Year shall be equal to 90 pereent of that por-
tion of the amount of such msured losses that
exceeds  the appheable msurer deduetible re-
quired to be paid during such Transition Perrod

or such Program Year.
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(B) PROHIBITION ON DUPLICATIVE COM-
PENSATION.—The Federal share of compensa-
tion for msured losses under the Program shall
be reduced by the amount of compensation pro-
vided by the Federal Government to any person
under any other Federal program for those in-
sured losses.

(2) CAP ON ANNUAL LIABILITY.—

(A) IN GENERAL.—Notwithstanding para-
egraph (1) or any other provision of Federal or
State law, if the aggregate insured losses exceed
$100,000,000,000, during the period beginning
on the first day of the Transition Period and
ending on the last day of Program Year 1, or
during Program Year 2 or Program Year 3
(until such time as the Congress may act other-
wise with respect to such losses)—

(i) the Secretary shall not make any
payment under this title for any portion of
the amount of such losses that exceeds
$100,000,000,000; and

(1) no msurer that has met its msurer
deductible shall be Table for the payvment
ol any portion of that amount that exceeds

$100,000,000,000.
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(B) INSURER SHARE.—For purposes of
subparagraph (A), the Secretary shall deter-
mine the pro rata share of msured losses to be
paid by each msurer that incurs insured losses
under the Program.

(3) NOTICE TO CONGRESS.—The Secretary
shall notify the Congress if estimated or actual ag-
oregate insured losses exceed $100,000,000,000 dur-
mg the period beginning on the first day of the
Transition Period and ending on the last day of Pro-
gram Year 1, or during Program Year 2 or Program
Year 3, and the Congress shall determine the proce-
dures for and the source of any payments for such
excess insured losses.

(4) FINAL NETTING.—The Secretary shall have
sole discretion to determine the time at which claims
relating to any msured loss or act of terrorism shall
become final.

(5) DETERMINATIONS FINAL.—Any determina-
tion of the Secretary under this subsection shall be
final, unless expressly provided, and shall not be
subject to judicial review.

(6) INSURANCE MARKETPLACE AGGREGATE RE-

TENTION AMOUNT.—Ior purposes ol paragraph (7).,
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1 the insurance marketplace aggregate retention
2 amount shall be—
3 (A) for the period beginning on the first
4 day of the Transition Period and ending on the
5 last day of Program Year 1, the lesser of—
6 (1) $10,000,000,000; and
7 (i1) the aggregate amount, for all in-
8 surers, of msured losses during such pe-
9 riod;
10 (B) for Program Year 2, the lesser of—
11 (1) $12,500,000,000; and
12 (i1) the aggregate amount, for all in-
13 surers, of insured losses during such Pro-
14 ogram Year; and
15 (C) for Program Year 3, the lesser of—
16 (1) $15,000,000,000; and
17 (i1) the aggregate amount, for all in-
18 surers, of insured losses during such Pro-
19 ogram Year.
20 (7) RECOUPMENT OF FEDERAL SHARE.—
21 (A) MANDATORY RECOUPMENT AMOUNT.—
22 [For purposes of this paragraph, the mandatory
23 recoupment amount for cach of the pertods re-
24 (erred to i subparagraphs (A), (I3), and () of
25 paragraph (6) shall be the difference between—
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(i) the insurance marketplace aggre-
gate retention amount under paragraph
(6) for such period; and

(i1) the aggregate amount, for all in-
surers, of insured losses during such period
that are not compensated by the Federal
Government because such losses—

(I) are within the insurer deduct-
ible for the insurer subject to the
losses; or

(IT) are within the portion of
losses of the insurer that exceed the
mmsurer deductible, but are not com-
pensated pursuant to paragraph (1).

(B) NO MANDATORY RECOUPMENT IF UN-
COMPENSATED LOSSES EXCEED INSURANCE
MARKETPLACE RETENTION.—Notwithstanding
subparagraph (A), if the aggregate amount of
uncompensated insured losses referred to 1in
clause (i1) of such subparagraph for any period
referred to in subparagraph (A), (B), or (V) of
paragraph (6) 1s greater than the msurance
marketplace ageregate retention amount under
paragraph (6) for such period, the mandatory

recoupment amount, shall be $0.
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(C) MANDATORY ESTABLISHMENT OF SUR-
CHARGES TO RECOUP MANDATORY
RECOUPMENT AMOUNT.—The Secretary shall
collect, for repayment of the Federal financial
assistance provided in connection with all acts
of terrorism (or acts of war, in the case of
workers compensation) occurring during any of
the periods referred to in subparagraph (A),
(B), or (C) of paragraph (6), terrorism loss
risk-spreading premiums in an amount equal to
any mandatory recoupment amount for such pe-
riod.

(D) DISCRETIONARY RECOUPMENT OF RE-
MAINDER OF FINANCIAL ASSISTANCE.—To the
extent that the amount of Federal financial as-
sistance provided exceeds any mandatory
recoupment amount, the Secretary may recoup,
through terrorism loss risk-spreading pre-
miums, such additional amounts that the Sec-
retary believes can be recouped, based on—

(1) the ultimate costs to taxpayers of
no additional recoupments

(1) the economie conditions i the
commercial marketplace, meludmge the cap-

italization, profitability, and mvestment re-
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turns of the insurance industry and the

current cycle of the insurance markets;

(i11) the affordability of commercial in-
surance for small- and medium-sized busi-
nesses; and

(iv) such other factors as the Sec-
retary considers appropriate.

(8) POLICY SURCHARGE FOR TERRORISM LOSS
RISK-SPREADING PREMIUMS.—

(A) POLICYHOLDER  PREMIUM.—Any
amount established by the Secretary as a ter-
rorism loss risk-spreading premium shall—

(i) be imposed as a poliecyholder pre-
mium surcharge on property and casualty
insurance policies in force after the date of
such establishment;

(i1) begin with such period of coverage
during the year as the Secretary deter-
mines appropriate; and

(i) be based on a percentage of the
preminm amount charged for property and
casually msurance coverage under the pol-
T
(3)  ConnrcerioN—The  Seerctary  shall

provide for msurers 1o colleet terrorism  loss
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risk-spreading premiums and remit such
amounts collected to the Secretary.

(C) PERCENTAGE LIMITATION.—A ter-
rorism loss risk-spreading premium (including
any additional amount included in such pre-
mium on a discretionary basis pursuant to
paragraph (7)(D)) may not exceed, on an an-
nual basis, the amount equal to 3 percent of the
premium charged for property and casualty in-
surance coverage under the policy.

(D) ADJUSTMENT FOR URBAN AND SMALL-
ER COMMERCIAL: AND RURAL AREAS AND DIF-
FERENT LINES OF INSURANCE.—

(1) ADJUSTMENTS.—In determining
the method and manner of imposing ter-
rorism loss risk-spreading premiums, in-
cluding the amount of such premiums, the
Secretary shall take into consideration—

(I) the economic impact on com-
mercial centers of urban areas, includ-
mge the effeet on commereial rents and
commercial msurance premiums, par-
ticularly rents and premiums charged

to  small businesses, and the avail-
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ability of lease space and commercial

insurance within urban areas;

(IT) the risk factors related to
rural areas and smaller commercial
centers, including the potential expo-
sure to loss and the likely magnitude
of such loss, as well as any resulting
cross-subsidization that might result;
and

(ITT) the various exposures to ter-
rorism risk for different lines of msur-
ance.

(1) RECOUPMENT OF  ADJUST-
MENTS.—Any  mandatory  recoupment
amounts not collected by the Secretary be-
cause of adjustments under this subpara-
ograph shall be recouped through additional
terrorism loss risk-spreading premiums.

(E) TIMING OF PREMIUMS.—The Secretary
may adjust the timing of terrorism loss risk-
spreading premmms to provide for equivalent
application ol the provisions ol this title 1o poli-
cies that are not based on a calendar year, or
Lo apply such provisions on a daily, monthly, or

quarterly basis, as appropriate.
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(f) CAPTIVE INSURERS AND OTHER SELF-INSUR-
ANCE ARRANGEMENTS.—The Secretary may, in consulta-
tion with the NAIC or the appropriate State regulatory
authority, apply the provisions of this title, as appropriate,
to other classes or types of captive insurers and other self-
msurance arrangements by municipalities and other enti-
ties (such as workers’ compensation self-insurance pro-
grams and State workers’ compensation reinsurance
pools), but only if such application is determined before
the occurrence of an act of terrorism in which such an
entity incurs an insured loss and all of the provisions of
this title are applied comparably to such entities.

(g) REINSURANCE TO COVER EXPOSURE.—

(1) OBTAINING COVERAGE.—This title may not
be construed to limit or prevent insurers from ob-
taining reinsurance coverage for isurer deductibles
or insured losses retained by insurers pursuant to
this section, nor shall the obtaining of such coverage
affect the calculation of such deductibles or reten-
tions.

(2) TAMITATION ON FINANCIAT, ASSISTANCE.

The amount of financial assistance provided pursu-
ant 1o this secetion shall not be reduced by remsur-
ance paid or payvable 1o an msurer from  other

sources, exceepl  that  recoveries  from such  other
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sources, taken together with financial assistance for
the Transition Period or a Program Year provided
pursuant to this section, may not exceed the aggre-
cgate amount of the insurer’s insured losses for such
period. If such recoveries and financial assistance for
the Transition Period or a Program Year exceed
such aggregate amount of insured losses for that pe-
riod and there is no agreement between the insurer
and any reinsurer to the contrary, an amount in ex-
cess of such aggregate insured losses shall be re-
turned to the Secretary.

(h) GROUP LIFE INSURANCE STUDY.—

(1) STuDY.—The Secretary shall study, on an
expedited basis, whether adequate and affordable ca-
tastrophe reinsurance for acts of terrorism is avail-
able to life insurers in the United States that issue
group life msurance, and the extent to which the
threat of terrorism is reducing the availability of
group life insurance coverage for consumers in the
United States.

(2) CONDITIONAL C'OVERAGE.—To the extent

that the Seerctary determines that such coverage s
not. or will not. be reasonably available to both such
imsurers and consumers, the Seeretary shall, in con-

sultation with the NATC-—
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1 (A) apply the provisions of this title, as ap-
2 propriate, to providers of group life insurance;
3 and
4 (B) provide such restrictions, limitations,
5 or conditions with respect to any financial as-
6 sistance provided that the Secretary deems ap-
7 propriate, based on the study under paragraph
8 (1).
9 (1) STUDY AND REPORT.—
10 (1) STuDY.—The Secretary, after consultation
11 with the NAIC, representatives of the insurance in-
12 dustry, and other experts in the insurance field,
13 shall conduct a study of the potential effects of acts
14 of terrorism on the availability of life msurance and
15 other limes of insurance coverage, including personal
16 lines.
17 (2) REPORT.—Not later than 9 months after
18 the date of enactment of this Act, the Secretary
19 shall submit a report to the Congress on the results
20 of the study conducted under paragraph (1).
21 SEC. 104. GENERAL AUTHORITY AND ADMINISTRATION OF
22 CLAIMS.
23 (a) GENERAL Aurnorrry —The Scercetary shall have
24 {he powers and authorities necessary 1o carry out the Pro-
25 eram, mcluding authority—
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(1) to investigate and audit all claims under the
Program; and

(2) to preseribe regulations and procedures to
effectively administer and implement the Program,
and to ensure that all insurers and self-insured enti-
ties that participate in the Program are treated com-
parably under the Program.

(b) INTERIM RULES AND PROCEDURES.—The Sec-

retary may issue interim final rules or procedures speci-

10 fying the manner in which—

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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(1) insurers may file and certify claims under
the Program;

(2) the Federal share of compensation for in-
sured losses will be paid under the Program, includ-
ing payments based on estimates of or actual in-
sured losses;

(3) the Secretary may, at any time, seek repay-
ment from or reimburse any insurer, based on esti-
mates of insured losses under the Program, to effec-
tuate the msured loss sharing provisions in section
103; and

(4) the Seeretary will determine any linal net-
timg of payments under the Program, meluding pay-
ments owed 1o the Federal Government from any in-

surcer and any Federal share of compensation for in-
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sured losses owed to any insurer, to effectuate the

msured loss sharing provisions in section 103.

(¢) CONSULTATION.—The Secretary shall consult
with the NAIC, as the Secretary determines appropriate,
concerning the Program.

(d) CONTRACTS FOR SERVICES.—The Secretary may
employ persons or contract for services as may be nec-
essary to implement the Program.

(e) CIVIL PENALTIES.—

(1) IN GENERAL.—The Secretary may assess a
civil monetary penalty in an amount not exceeding
the amount under paragraph (2) against any insurer
that the Secretary determines, on the record after
opportunity for a hearimg—

(A) has failed to charge, collect, or remit
terrorism loss risk-spreading premiums under
section 103(e) in accordance with the require-
ments of, or regulations issued under, this title;

(B) has intentionally provided to the Sec-
retary erroneous information regarding pre-
minm or loss amounts;

(C) submits to the Seerctary fraundulent
claims under the Program for msured lTosses:

(D) has failed to provide the disclosures

required under subsection (F); or
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(E) has otherwise failed to comply with the

provisions of, or the regulations issued under,

this title.

(2) AMOUNT.—The amount under this para-
oraph 1s the greater of $1,000,000 and, in the case
of any failure to pay, charge, collect, or remit
amounts i accordance with this title or the regula-
tions issued under this title, such amount in dispute.

(3) RECOVERY OF AMOUNT IN DISPUTE.—A
penalty under this subsection for any failure to pay,
charge, collect, or remit amounts in accordance with
this title or the regulations under this title shall be
in addition to any such amounts recovered by the
Secretary.

(f) SUBMISSION OF PREMIUM INFORMATION,—

(1) IN GENERAL.—The Secretary shall annually
compile information on the terrorism risk insurance
premium rates of insurers for the preceding year.

(2) ACCESS TO INFORMATION.—To the extent
that such information is not otherwise available to
the Secerctary, the Seerctary may require cach in-
surcer to submit to the NAIC terrorism risk insur-
ance premium rates, as necessary to carry oul para-
oraph (1), and the NAIC shall make such imforma-

tion available to the Seeretary.
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(3) AVAILABILITY TO CONGRESS.—The Sec-
retary shall make information compiled under this
subsection available to the Congress, upon request.
(g) FUNDING.—

(1) FEDERAL PAYMENTS.—There are hereby
appropriated, out of funds in the Treasury not oth-
erwise appropriated, such sums as may be necessary
to pay the Federal share of compensation for in-
sured losses under the Program.

(2) ADMINISTRATIVE EXPENSES.—There are
hereby appropriated, out of funds in the Treasury
not otherwise appropriated, such sums as may be
necessary to pay reasonable costs of administering
the Program.

SEC. 105. PREEMPTION AND NULLIFICATION OF PRE-EXIST-
ING TERRORISM EXCLUSIONS.

(a) GENERAL NULLIFICATION.—Any terrorism exclu-
sion 1n a contract for property and casualty insurance that
is in force on the date of enactment of this Act shall be
void to the extent that it excludes losses that would other-

wise be insured losses.

(h) GENERAL PREEMPTION.—Any State approval of
any terrorism exclusion from a contract for property and

casualty msurance that s m foree on the date of enact-
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ment of this Act, shall be void to the extent that it ex-

cludes losses that would otherwise be imsured losses.

(¢) REINSTATEMENT OF TERRORISM EXCLUSIONS.—
Notwithstanding subsections (a) and (b) or any provision
of State law, an insurer may reinstate a preexisting provi-
sion 1n a contract for property and casualty insurance that
is in force on the date of enactment of this Act and that
excludes coverage for an act of terrorism only—

(1) if the mmsurer has received a written state-
ment from the sured that affirmatively authorizes
such reinstatement; or

(2) if—

(A) the insured fails to pay any increased
premium charged by the insurer for providing
such terrorism coverage; and

(B) the msurer provided notice, at least 30
days before any such reinstatement, of—

(1) the increased premium for such
terrorism coverage; and

(i1) the rights of the insured with re-
speet to such coverage, mmeluding any date
upon which the exclusion would be reimn-

stated 1 no payment is recerved.



ON\AYONAYO02.952 S.L.C.

34
1 SEC. 106. PRESERVATION PROVISIONS.

2 (a) STATE LAaw.—Nothing in this title shall affect
3 the jurisdiction or regulatory authority of the insurance
4 commissioner (or any agency or office performing like
5 functions) of any State over any insurer or other person—
6 (1) except as specifically provided in this title;
7 and

8 (2) except that—

9 (A) the definition of the term ‘“‘act of ter-
10 rorism’’ in section 102 shall be the exclusive
11 definition of that term for purposes of com-
12 pensation for insured losses under this ftitle,
13 and shall preempt any provision of State law
14 that 1s inconsistent with that definition, to the
15 extent that such provision of law would other-
16 wise apply to any type of insurance covered by
17 this title;

18 (B) during the period beginning on the
19 date of enactment of this Act and ending on
20 December 31, 2003, rates and forms for ter-
21 rorism risk msurance covered by this title and
22 (iled with any State shall not be subjeet 1o prior
23 approval or a waiting period under any law of
24 a State that would otherwise be applicable, ex-
25 cepl that nothmge m this title affeets the ability
26 ol any State to invalidate a rate as excessive,
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imadequate, or unfairly diseriminatory, and,
with respect to forms, where a State has prior
approval authority, it shall apply to allow subse-
quent review of such forms; and

(C) during the period beginning on the
date of enactment of this Act and for so long
as the Program is in effect, as provided i sec-
tion 108, including authority in subsection
108(b), books and records of any insurer that
are relevant to the Program shall be provided,
or caused to be provided, to the Secretary, upon
request by the Secretary, notwithstanding any
provision of the laws of any State prohibiting or
limiting such access.

(b) EXISTING REINSURANCE AGREEMENTS.—Noth-
mg 1n this title shall be construed to alter, amend, or ex-
pand the terms of coverage under any reinsurance agree-
ment in effect on the date of enactment of this Act. The
terms and conditions of such an agreement shall be deter-
mined by the language of that agreement.

SEC. 107. LITIGATION MANAGEMENT.

() PROCEDURES AND DAMAGES.

(1) IN GENERAL.—II the Sceretary makes a de-
termination pursuant 1o seetion 102 that an aet of

terrorisin has occurred, there shall exist a Federal
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cause of action for property damage, personal injury,
or death arising out of or resulting from such act of
terrorism, which shall be the exclusive cause of ac-
tion and remedy for claims for property damage,
personal imjury, or death arising out of or relating
to such act of terrorism, except as provided in sub-
section (b).

(2) PREEMPTION OF STATE ACTIONS.—AIl
State causes of action of any kind for property dam-
age, personal mjury, or death arising out of or re-
sulting from an act of terrorism that are otherwise
available under State law are hereby preempted, ex-
cept as provided in subsection (b).

(3) SUBSTANTIVE LAW.—The substantive law
for decision 1n any such action deseribed in para-
ograph (1) shall be derived from the law, including
choice of law principles, of the State in which such
act of terrorism occurred, unless such law is other-
wise Inconsistent with or preempted by Federal law.

(4) JURISDICTION.—For each determination de-
seribed n paragraph (1), not later than 90 days
alter the occeurrence of an act of terrorism, the Judi-
cral Pancel on Multidistriet Litigation shall designate
1 disteiet. court or, 1l necessary, multiple  distriet

courls ol the United States that shall have original
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and exclusive jurisdiction over all actions for any
claim (including any claim for loss of property, per-
sonal injury, or death) relating to or arising out of
an act of terrorism subject to this section. The Judi-
cial Panel on Multidistriet Litigation shall select and
assign the distriet court or courts based on the con-
venience of the parties and the just and efficient
conduct of the proceedings. For purposes of personal
jurisdiction, the district court or courts designated
by the Judicial Panel on Multidistrict Litigation
shall be deemed to sit in all judicial districts in the
United States.

(5) PUNITIVE DAMAGES.—Any amounts award-
ed in an action under paragraph (1) that are attrib-
utable to punitive damages shall not count as in-
sured losses for purposes of this title.

(b) ExXcLUSION.—Nothing in this section shall in any

way limit the hability of any government, an organization,
or person who knowingly participates in, conspires to com-
mit, aids and abets, or commits any act of terrorism with
respeet to which a determination desertbed in subseetion

()(1) was made.

(¢) Ridirr or SuBrROGATION.—The United States

shall have the right of subrogation with respect to any
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payment or claim paid by the United States under this

title.

(d) RELATIONSHIP TO OTHER LLAW.—Nothing in this
section shall be construed to affect—

(1) any party’s contractual right to arbitrate a
dispute; or
(2) any provision of the Air Transportation

Safety and System Stabilization Act (Public Law

107—42; 49 U.S.C. 40101 note.).

(e) EFFECTIVE PERIOD.—This section shall apply
only to actions described in subsection (a)(1) that arise
out of or result from acts of terrorism that occur or oc-
curred during the effective period of the Program.

SEC. 108. TERMINATION OF PROGRAM.

(a) TERMINATION OF PROGRAM.—The Program shall
terminate on December 31, 2005.

(b) CONTINUING AUTHORITY TO PAY OR ADJUST
COMPENSATION.—Following the termination of the Pro-
oram, the Secretary may take such actions as may be nec-
essary to ensure payment, recoupment, reimbursement, or
adjustment of compensation for msured losses arising out
ol any act ol tervorism occurring during the period
which the Program was i effeet under this title, m ac-
cordance with the provisions of section 103 and regula-

tions promulgated thereunder,
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1 (¢) REPEAL; SAVINGS CLAUSE.—This title is re-
2 pealed on the final termination date of the Program under
3 subsection (a), except that such repeal shall not be
4 construed—
5 (1) to prevent the Secretary from taking, or
6 causing to be taken, such actions under subsection
7 (b) of this section, paragraph (4), (5), (6), (7), or
8 (8) of section 103(e), or subsection (a)(1), (¢), (d),
9 or (e) of section 104, as in effect on the day before
10 the date of such repeal, or applicable regulations
11 promulgated thereunder, during any period in which
12 the authority of the Secretary under subsection (b)
13 of this section is in effect; or
14 (2) to prevent the availability of funding under
15 section 104(g) during any period in which the au-
16 thority of the Secretary under subsection (b) of this
17 section is 1n effect.
18 (d) STUDY AND REPORT ON THE PROGRAM.—
19 (1) STuDpY.—The Secretary, in consultation
20 with the NAIC, representatives of the insurance in-
21 dustry and of poliecy holders, other experts m the n-

22 surance [ield, and other experts as needed, shall as-
23 sess the effectiveness of the Program and the likely
24 capacily ol the property and casually msurance -

25 dustry 1o offer msurance for terrorism risk alter ter-
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mination of the Program, and the availability and
affordability of such imsurance for various policy-
holders, including railroads, trucking, and public
transit.

(2) REPORT.—The Secretary shall submit a re-
port to the Congress on the results of the study con-
ducted under paragraph (1) not later than June 30,
2005.

TITLE II—_TREATMENT OF
TERRORIST ASSETS

SEC. 201. SATISFACTION OF JUDGMENTS FROM BLOCKED
ASSETS OF TERRORISTS, TERRORIST ORGA-
NIZATIONS, AND STATE SPONSORS OF TER-
RORISM.

(a) IN GENERAL.—Notwithstanding any other provi-
sion of law, and except as provided in subsection (b), in
every case In which a person has obtained a judgment
against a terrorist party on a claim based upon an act
of terrorism, or for which a terrorist party is not immune
under section 1605(a)(7) of title 28, United States Code,
the blocked assets of that terrorist party (including the
blocked assets ol any ageney or mmstrumentality of that
terrorist party) shall be subject to execution or attachment

i aid of exeeution m order 1o satisly such judgment to
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1 the extent of any compensatory damages for which such

2 terrorist party has been adjudged lable.

3 (b) PRESIDENTIAL WAIVER.—

4 (1) IN GENERAL.—Subject to paragraph (2),
5 upon determining on an asset-by-asset basis that a
6 waiver 18 necessary in the national security interest,
7 the President may waive the requirements of sub-
8 section (a) in connection with (and prior to the en-
9 forcement of) any judicial order directing attach-
10 ment 1 aid of execution or execution against any
11 property subject to the Vienna Convention on Diplo-
12 matic Relations or the Vienna Convention on Con-
13 sular Relations.

14 (2) EXCEPTION.—A waiver under this sub-
15 section shall not apply to—

16 (A) property subject to the Vienna Conven-
17 tion on Diplomatic Relations or the Vienna
18 Convention on Consular Relations that has been
19 used by the United States for any nondiplo-
20 matic purpose (including use as rental prop-
21 erty), or the proceeds of such use; or

22 (3) the proceeds of any sale or transfler for
23 value 1o a third party of any asset subjeet to
24 the Vienna Convention on Diplomatic Relations
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1 or the Vienna Convention on Consular Rela-
2 tions.
3 (¢) SPECIAL RULE FOR CASES AGAINST IRAN.—Sec-
4 tion 2002 of the Victims of Trafficking and Violence Pro-
5 tection Act of 2000 (Public Law 106-386; 114 Stat.
6 1542), as amended by section 686 of Public Law 107—
7 228, 18 further amended—
8 (1) in subsection (a)(2)(A)(11), by striking “July
9 27, 2000, or January 16, 2002” and inserting “‘July
10 27, 2000, any other date before October 28, 2000,
11 or January 16, 2002
12 (2) in subsection (b)(2)(B), by inserting after
13 “the date of enactment of this Act” the following:
14 “(less amounts therein as to which the United
15 States has an interest in subrogation pursuant to
16 subsection (¢) arising prior to the date of entry of
17 the judgment or judgments to be satisfied in whole
18 or in part hereunder)’’;
19 (3) by redesignating subsections (d), (e), and
20 (f) as subsections (e), (f), and (g), respectively; and
21 (4) by inserting after subsection (e) the fol-
22 lowing new subsection (d):
23 “(d) DISTRIBUTION OF ACCOUNT DALANCES AND
24 PROCEEDS INADEQUATI TO SATISFY FULL AMOUNT OF

25 COMPENSATORY AWARDS AGAINST [RAN.—
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“(1) PRIOR JUDGMENTS.—

“(A) IN GENERAL.—In the event that the
Secretary determines that 90 percent of the
amounts available to be paid under subsection
(b)(2) are nadequate to pay the total amount
of compensatory damages awarded in judg-
ments issued as of the date of the enactment of
this subsection in cases identified in subsection
(a)(2)(A) with respect to Iran, the Secretary
shall, not later than 60 days after such date,
make payment from such amounts available to
be paid under subsection (b)(2) to each party to
which such a judgment has been issued in an
amount equal to a share, caleulated under sub-
paragraph (B), of 90 percent of the amounts
available to be paid under subsection (b)(2)
that have not been subrogated to the United
States under this Act as of the date of enact-
ment of this subsection.

“(B) CALCULATION OF PAYMENTS.—The
share that 1s payable to a person under sub-
paragraph (A), mcluding any person issued a
final judement as of the date of enactment of
this subsection moa suit filed on a date added

by the amendment made by seetion 686 of Pub-
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lic Llaw 107-228, shall be equal to the propor-
tion that the amount of unpaid compensatory
damages awarded 1n a final judgment issued to
that person bears to the total amount of all un-
paid ecompensatory damages awarded to all per-
sons to whom such judgments have been issued
as of the date of enactment of this subsection
in cases 1dentified in subsection (a)(2)(A) with
respect to Iran.
“(2) SUBSEQUENT JUDGMENT.—

“(A) IN GENERAL.—The Secretary shall
pay to any person awarded a final judgment
after the date of enactment of this subsection,
in the case filed on January 16, 2002, and
identified in subsection (a)(2)(A) with respect
to Iran, an amount equal to a share, calculated
under subparagraph (B), of the balance of the
amounts available to be paid under subsection
(b)(2) that remain following the disbursement
of all payments as provided by paragraph (1).
The Seceretary shall make sueh payment not
later than 30 days  after such judgment s
awarded,

“(13) CALCULATION OF PAYMENTS.—To

the extent that funds are available, the amount
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paid under subparagraph (A) to such person

shall be the amount the person would have been
paid under paragraph (1) if the person had
been awarded the judgment prior to the date of
enactment of this subsection.

“(3) ADDITIONAL PAYMENTS,—

“(A) IN GENERAL.—Not later than 30
days after the disbursement of all payments
under paragraphs (1) and (2), the Secretary
shall make an additional payment to each per-
son who received a payment under paragraph
(1) or (2) in an amount equal to a share, cal-
culated under subparagraph (B), of the balance
of the amounts available to be paid under sub-
section (b)(2) that remain following the dis-
bursement of all payments as provided by para-
eraphs (1) and (2).

“(B) CALCULATION OF PAYMENTS.—The
share payable under subparagraph (A) to each
such person shall be equal to the proportion
that the amount of compensatory damages
awarded that person bears 1o the total amount
of all compensatory  damages awarded to all
persons who recerved a payment under para-

oraph (1) or (2).



ON\AYONAYO02.952

e o = Y N "> T\

|\ J N S (N5 S NN S AN S AN T e S g g e Y e Gy e Gy S G e Y
|V, SR VS N S = N« e <IN BN o) WY I SN VS B S e =

November 11, 2002

Document ID: 0.7.18648.6402-000001

S.L.C.
46

“(4) STATUTORY CONSTRUCTION.—Nothing in
this subsection shall bar, or require delay in, en-
forcement of any judgment to which this subsection
applies under any procedure or against assets other-
wise available under this section or under any other
provision of law.

“(5) CERTAIN RIGHTS AND CLAIMS NOT RELIN-
QUISHED.—Any person receiving less than the full
amount of compensatory damages awarded to that
party in a judgment to which this subsection applies
shall not be required to make the election set forth
in subsection (a)(2)(B) or, with respect to subsection
(a)(2)(D), the election relating to relinquishment of
any right to execute or attach property that is sub-
ject to section 1610(f)(1)(A) of title 28, United
States Code, except that such person shall be re-
quired to relinquish rights set forth—

“(A) in subsection (a)(2)(C); and

“(B) 1 subsection (a)(2)(D) with respect
to enforcement against property that is at issue
in claims against the United States before an
mternational tetbunal or that 1s the subject of
awards by such tribunal.

“(6) GUIDELINES FOR ESTABLISITING CLAIMS

OF A RIGIT TO PAYMENT—The Seeretary may pro-
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mulgate reasonable guidelines through which any
person claiming a right to payment under this sec-
tion may inform the Secretary of the basis for such
claim, mcluding by submitting a certified copy of the
final judgment under which such right is claimed
and by providing commercially reasonable payment
instructions. The Secretary shall take all reasonable
steps necessary to ensure, to the maximum extent
practicable, that such guidelines shall not operate to
delay or interfere with payment under this section.”.

(d) DEFINITIONS.—In this section, the following defi-

nitions shall apply:

(1) ACT OF TERRORISM.—The term ‘‘act of ter-
rorism’’ means—
(A) any act or event certified under section
102(1); or
(B) to the extent not covered by subpara-
oraph (A), any terrorist activity (as defined in
section 212(a)(3)(B)(i11) of the Immigration
and Nationality Act (8 U.S.C.
1182(a)(3)(B)(111))).
(2)  DBLOCKED  ASSET.—The  term “blocked
assel” means—
(A) any asset seized or frozen by the

United States under seetion H(b) of the Trading
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With the Enemy Act (50 U.S.C. App. 5(b)) or

under sections 202 and 203 of the International

Emergency Economic Powers Act (50 U.S.C.

1701; 1702); and
(B) does not include property that—

(1) 1s subject to a license issued by the
United States Government for final pay-
ment, transfer, or disposition by or to a
person subject to the jurisdiction of the
United States in connection with a trans-
action for which the issuance of such Ii-
cense has been specifically required by
statute other than the International Emer-
gency Economic Powers Act (50 U.S.C.
1701 et seq.) or the United Nations Par-
ticipation Act of 1945 (22 U.S.C. 287 et
seq.); or
(i1) 1n the case of property subject to

the Vienna Convention on Diplomatic Rela-
tions or the Vienna Convention on Con-
sular Relations, or that enjoys equivalent
privileges and mmmunities under the Taw of
the United States, 18 being used exclusively

for diplomatic or consular purposes.
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(3) CERTAIN PROPERTY.—The term ‘‘property
subject to the Vienna Convention on Diplomatic Re-
lations or the Vienna Convention on Consular Rela-
tions” and the term “asset subject to the Vienna
Convention on Diplomatic Relations or the Vienna
Convention on Consular Relations” mean any prop-
erty or asset, respectively, the attachment in aid of
execution or execution of which would result in a
violation of an obligation of the United States under
the Vienna Convention on Diplomatic Relations or
the Vienna Convention on Consular Relations, as the
case may be.

(4) TERRORIST PARTY.—The term ‘‘terrorist
party”’ means a terrorist, a terrorist organization (as
defined in section 212(a)(3)(B)(vi) of the Immigra-
tion and Nationality  Act (8 U.S.C.
1182(a)(3)(B)(vi))), or a foreign state designated as
a state sponsor of terrorism under section 6(j) of the
Export Administration Act of 1979 (50 U.S.C. App.
2405(3)) or section 620A of the Foreign Assistance
Act of 1961 (22 UI.S.CC. 2371).



ON\AYONAYO02.952 S.L.C.

e o = Y - N "> S

|\ R (NG I (NG IR NG S NS N e e e e T e T e T o W S
Y N =N e e <IN BN o) V) I S VS N S D e =]

November 11, 2002

Document ID: 0.7.18648.6402-000001

50

TITLE III—FEDERAIL RESERVE
BOARD PROVISIONS

SEC. 301. CERTAIN AUTHORITY OF THE BOARD OF GOV-
ERNORS OF THE FEDERAL RESERVE SYSTEM.

Section 11 of the Federal Reserve Act (12 U.S.C.
248) i1s amended by adding at the end the following new
subsection:

“(r)(1) Any action that this Act provides may be
taken only upon the affirmative vote of 5 members of the
Board may be taken upon the unanimous vote of all mem-
bers then in office if there are fewer than 5 members in
office at the time of the action.

“(2)(A) Any action that the Board is otherwise au-
thorized to take under section 13(3) may be taken upon
the unanimous vote of all available members then in office,
if—

“(1) at least 2 members are available and all
avallable members participate in the action;
“(i1) the available members unanimously deter-
mine that—
“(D unusual and  exigent cirecumstances
exist. and the borrower 1s unable 1o seceure ade-
quate  eredit accommodations  from  other

SOUrees;
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“(IT) action on the matter is necessary to
prevent, correct, or mitigate serious harm to the
economy or the stability of the financial system
of the United States;

“(III) despite the use of all means avail-
able (including all available telephonie, tele-
eraphie, and other electronic means), the other
members of the Board have not been able to be
contacted on the matter; and

“(IV) action on the matter is required be-
fore the number of Board members otherwise
required to vote on the matter can be contacted
through any available means (including all
available telephonic, telegraphie, and other elec-
tronic means); and

“(ii1) any credit extended by a Federal reserve

bank pursuant to such action is payable upon de-
mand of the Board.
“(B) The available members of the Board shall docu-

20 ment in writing the determinations required by subpara-

21 eraph (A)(1), and such written findings shall be included

22 1n the record of the action and 1 the official minutes ol

23 the Board, and copies of such record shall be provided as

24 soon as practicable to the members of the Board who were

25 notl available to participate in the action and to the Chair-
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man of the Committee on Banking, Housing, and Urban
Affairs of the Senate and to the Chairman of the Com-
mittee on Financial Services of the House of Representa-

tives.”.



Document ID: 0.7.18648.6402-000002



Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Tuesday, November 12, 2002 3:48 PM
To: ‘Brett M. Kavanaugh@who.eop.gov'
Subject: RE: final text

Attachments: kavanaugh terrorism insurance.wpd

Here's a revised version. Let me know whether you expect that you'll want me to send the letter today.

-—--Original Message-----

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]
Sent: Tuesday, November 12, 2002 3:26 PM
To: Whelan, M Edward 1l

Subject: RE: final text

(b) (5)

{(Embedded
image moved "Whelan, M Edward 11" <M.Edward.Whelan@usdoj.gov>

to file: 11/12/2002 02:23:50 FM
pic03246.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EOP

ce:
Subject: RE: final text

Sorry for my confusion. I'll make the needed tweaks to the letter. (b) (5) |
|

-——-Original Message—-
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From: Brett_M._Kavanaughi{@who.eop.gov
[mailto:Brett M. Kavanaughi@who.eop.gov]
Sent: Tuesday, November 12, 2002 3:19 PM
To: Whelan, M Edward 1l

Subject: RE: final text

The answer is no.

(Embedded
image moved "Whelan, M Edward II" <M.Edward.Whelan@usdoj.gov> to file: 11/12/2002 03:16:18
PM pic31135.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EQP

cc:
Subject: RE: final text

(b) (5)
R ( the intention is that the answer should
be yes, then | think that the language needs some serious tweaking. If the answer is no, then | need to
make some very minor tweaks to my draft letter (i.e., (b) (5)

)

-—-Original Message-——-

From: Whelan, M Edward Il

Sent: Tuesday, November 12, 2002 3:01 PM
To: "Brett M. Kavanaugh@who.eop.gov'
Subject: RE: final text

Please call. | have a question about (b) (5) .

-—--Qriginal Message-----

From: Whelan, M Edward 1l

Sent: Tuesday, November 12, 2002 2:34 PM
To: "Brett M. Kavanaugh@who.eop.gov'
Subject: RE: final text
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Per your suggestion, I've added a sentence in the last paragraph. I've also made a few tweaks to the

language (b) (5)
]

-—-Qriginal Message-----

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett. M. Kavanaugh@who.eop.gov]
Sent: Tuesday, November 12, 2002 2:01 PM
To: Whelan, M Edward 1l

Subject: RE: final text

yes, maybe (b) (5) ?

(Embedded
image moved "Whelan, M Edward III" <M.Edward.Whelan@usdoj.gov> to file: 11/12/2002 12:51:36
PM pic30675.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@EOP

cc:
Subject: RE: final text

Mayhe, (b) (5)

-—-Qriginal Message-——-

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. Kavanaugh@who.eop.gov]
Sent: Tuesday, November 12, 2002 1:46 PM
To: Whelan, M Edward 1l

Subject: RE: final text

Looks good. Does it make sense to add
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(b) (5)

(Embedded
image moved "Whelan, M Edward II" <M.Edward.Whelan{@usdoj.gov> to file: 11/12/2002 10:49:46
AM pic25906.pcx)

Record Type: Record

To: Brett M. Kavanaugh/WHO/EOP@®@EOP

cc:
Subject: RE: final text

The usage that I'm more familiar with would be "conference report on H.R. 3210".
(That would distinguish it fram the explanatory statement that accompanies the conference report.)
Any problems with that? | attach a version with only very minor revisions.

-—--Original Message-----

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett. M. _Kavanaugh{@who.eop.gov]
Sent: Tuesday, November 12, 2002 10:26 AM
To: Whelan, M Edward 1l

Subject: RE: final text

"conference report to accompany H.R. 3210"

{Embedded
image moved "Whelan, M Edward " <M.Edward.Whelan{@usdoj.gov> to file: 11/12/2002 10:12:41
AM picZ2163.pcx)
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Record Type: Record

To: Brett M. Kavanaugh/WHO/EQP@EOP

cc:
Subject: RE: final text

Here's a first draft. Please confirm that the underlying bill is still 5. 2600.
Also, is there some accepted name | can use for the Nov. 11 version?

-—--Original Message-----

From: Brett M. Kavanaugh@who.eop.gov
[mailto:Brett M. _Kavanaugh{@who.eop.gov]
Sent: Tuesday, November 12, 2002 8:42 AM

duplicate
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duplicate



Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Wednesday, November 27, 2002 9:59 AM
To: ‘Brett M. Kavanaugh@who.eop.gov'
Subject: RE: US Code

FYI: (b) (5)

. Therefore, based on the reasoning of the

OLC opinion below, our preliminary view is (b) (5 ‘

-—-QOriginal Message--—-

From: Whelan, M Edward Il

Sent: Tuesday, November 26, 2002 6:28 PM
To: 'Brett_M._Kavanaugh@who.eop.gov'
Subject: RE: US Code

We'll try to have a preliminary answer for you on this tomorrow. In case it's of help, 1 include below the

text of a 1953 OLC opinion. This opinion suggests (b) (5)

SUBJECT, TO, FROM, DATE:
(b) (5)

DOCUMENT BODY:

| (b) (5)
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(b) ()
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(b) ()

FOOTNOTES:
/1/ (b) (3)

-—--Original Message-----

From: Brett_M._Kavanaugh@who.eop.gov
[mailto:Brett_M._Kavanaugh@who.eop.gov]
Sent: Tuesday, November 26, 2002 6:13 PM
To: Whelan, M Edward 1l

Subject: U5 Code

Can you tell me whether (K& would require (b) (5) ? could

use a preliminary answer on Wed.
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Keefer, Wendy )

From: Keefer, Wendy J
Sent: Wednesday, December 18, 2002 2:56 PM
To: OLP-ALL; Goodling, Monica; Ciongoli, Adam; Wiggins, Mike; Jaso, Eric; Jordan,

Bill; Olson, Theodore B; Duffy, Stacey; Bryant, Daniel E; Gibson, Joseph; O'Brien,
Pat; Scottfinan, Nancy; Bass, Amy; Beach, Andrew; Richmond, Susan;
'Brett_M._Kavanaugh@who.eop.gov';
'H._Christopher_Bartolomucci@who.eop.gov';
'Jennifer_G._Newstead@who.eop.gov'; 'Bradford_A._Berenson@who.eop.gov';
'Noel_J._Francisco@who.eop.gov'; Bybee, Jay; Bradshaw, Sheldon;
DGO I CEEDN ; 'Manuel_Miranda@judiciary.senate.gov';

Daniels, Deborah; Henke, Tracy; Schauder, Andrew; Day, Lori Sharpe; Clement,
Paul D; Higbee, David; Levey, Stuart; Bell, Michael J (OLA); Ho, James

Subject: Goodbye

All:

| wanted to take some time before | left today, my last day, and thank all of you for being such wonderful
people and such great assets for our country. | have enjoyed working with each of you and encourage
any of you to contact me if you ever make it down in the direction of Charleston. | would be happy to
hear from you.

Wendy J. Keefer Forwarding Information:
Senior Counsel and Chief of Staff (b) (6)
Office of Legal Policy G I

(202) 616-2643
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Dinh, Viet

From: Dinh, Viet

Sent: Thursday, December 19, 2002 11:31 AM

To: Bybee, Jay; Clement, Paul D; Bradshaw, Sheldon; Benedi, Lizette D; Bryant, Dan;
Collins, Dan; 'Kavanaugh, Brett'

Subject: Victims Rights Amendment

Attachments: VRA SJ Res 35 redline.wpd

The sponsors have agreed to incorporate the 180-day provision into the text of the Amendment.
Attached is a suggested revision, pegged after the resolution introduced in the 106th. Jay and Sheldon,
can you review and advise? Thanks.
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Brett_M._Kavanaugh@who.eop.gov

From:
Sent:
To:
Subject:

Brett M. Kavanaugh@who.eop.gov
Thursday, January 30, 2003 6:43 FM
Whelan, M Edward IlI

key provisions to examine

(b) (5) .
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Brett_M._Kavanaugh@who.eop.gov

From: Brett M. Kavanaugh@who.eop.gov
Sent: Thursday, Jlanuary 30, 2003 8:19 FM
To: Whelan, M Edward llI

Subject: trom final rule

Attachments: ATTACHMENT.TXT

(b) (5)

(b) (3)

T
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Whelan, M Edward llI

From: Whelan, M Edward I

Sent: Friday, January 31, 2003 12:22 P

To: ‘Brett M. Kavanaugh@who.eop.gov'
Subject: I OICO N

(b) (5)

Here's our analysis:

(0) )

‘ ._‘

(0) )

2. I (O X ) I ——

-—--Qriginal Message-----

From: Brett M. Kavanaugh@®@who.eop.gov
[mailto:Brett_M._Kavanaugh@who.eop.gov]
Sent: Thursday, January 30, 2003 8:40 PM
To: Whelan, M Edward 1l

Subject:

| interpret the provisions to mean (b) (5)
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Ciongoli, Adam

From:
Sent:
To:

Subject:

Ciongoli, Adam

Monday, February 10, 2003 6:02 PM

Yoo, John C PDIOENEERETLE) ' ; 'rdavies@greenbag.org';
'dcox@gibsondunn.com’'; 'amcbride@wrf.com’; 'lleo@fed-soc.org’;
'‘Brett_M._Kavanaugh@who.eop.gov';
'H._Christopher_Bartolomucci@who.eop.goVv'; 'noel.francisco@who.eop.gov';
'Kyle.Sampson@who.eop.gov'; 'benjamin_a._powell@who.eop.gov';
'jennifer.newstead@who.eop.gov'; 'Robert_J._Delahunty@who.eop.gov';
'Jan_E._Williams@who.eop.gov'; 'goldsmij@dodgc.osd.mil’;
CROECSLEEEICERIRD; Nielson, Howard; Israelite, David; Kim, Elizabeth; Hruska,
Andrew; Collins, Dan; Keisler, Peter D; Olson, Theodore B; Voss, Helen L;
Clement, Paul D; Elwood, John; Salmons, David B; Bybee, Jay; Whelan, M Edward
lll; Bradshaw, Sheldon; Philbin, Patrick; Larsen, Joan; Jacob, Gregory F; Gannon,
Curtis; Koester, Jennifer; Johnson, Steffen; Eisenberg, John; Rosenkranz, Nicholas
Q; Berry, Matthew; Boyd, Ralph; Wiggins, Mike; 'ebirg@paulweiss.com’; Driscoll,
Bob; Vu, Minh; Treene, Eric; Lelling, Andrew; Malcolm, John G; Jaso, Eric;
Mandelker, Sigal; Coffin, Shannen; Flippin, Laura; Katsas, Gregory; Morrison,
Richard T.; Dinh, Viet; Charnes, Adam; Willett, Don; Carrington, Michael;
Chenoweth, Mark; Sales, Nathan; Benedi, Lizette D; Benczkowski, Brian A; Hall,
William; Fisher, Alice

RE: Jim Ho Happy Hour

Constitution Subcommittee (b) (6) ]

From:
Sent:
To:

Subject:

Yoo, John C

Monday, February 10, 2003 5:59 PM

BIOEACEEIIEERTE ; ‘rdavies@greenbag.org'; 'dcox@gibsondunn.com’; ‘amcbride@wrf.com’;
'lleo@fed-soc.org’; 'Brett_M._Kavanaugh@who.eop.gov'; 'H._Christopher_Bartolomucci@who.eop.gov';
‘noel.francisco@who.eop.gov'; 'Kyle.Sampson@who.eop.gov'; 'benjamin_a._powell@who.eop.gov';
‘jennifer.newstead@who.eop.gov'; 'Robert_J._Delahunty@who.eop.gov'; 'Jan_E._Williams@who.eop.gov';
‘goldsmij@dodgc.osd.mil  EEIEEEEEEEEZRNt' ) Ciongoli, Adam; Nielson, Howard; Israelite, David; Kim,
Elizabeth; Hruska, Andrew; Collins, Dan; Keisler, Peter D; Olson, Theodore B; Voss, Helen L; Clement, Paul D;
Elwood, John; Salmons, David B; Bybee, Jay; Whelan, M Edward I1I; Bradshaw, Sheldon; Philbin, Patrick;
Larsen, Joan; Jacob, Gregory F; Gannon, Curtis; Koester, Jennifer; Johnson, Steffen; Eisenberg, John;
Rosenkranz, Nicholas Q; Berry, Matthew; Boyd, Ralph; Wiggins, Mike; 'ebirg@paulweiss.com'; Driscoll, Bob; Vu,
Minh; Treene, Eric; Lelling, Andrew; Malcolm, John G; Jaso, Eric; Mandelker, Sigal; Coffin, Shannen; Flippin,
Laura; Katsas, Gregory; Morrison, Richard T.; Dinh, Viet; Charnes, Adam; Willett, Don; Carrington, Michael;
Chenoweth, Mark; Sales, Nathan; Benedi, Lizette D; Benczkowski, Brian A; Hall, William; Fisher, Alice

Jim Ho Happy Hour

Pat Philbin and | would like to invite you to a happy hour this Thursday in honor of Jim Ho, who is leaving

OLC to become Chief Counsel of the Constitution Subcommittee of the Senate Judiciary Committee (the

launching pad from which others have begun their ascent toward greatness). It will be Thursday evening
at the Caucus Room bar at 6:30.

John Yoo
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Office of Legal Counsel
Department of Justice
202.514.2069
202.514.0539 (fax)
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loy, Sheila

From: Joy, Sheila
Sent: Tuesday, February 11, 2003 6:12 PM
To: Byhee, Jay: Dinh, Viet; Charnes, Adam; Remington, Kristi
L; 'Brett M. _Kavanaugh@who.eop.gov'; Benczkowski, Brian A
Subject: FW: Bybee follow-up questions
Attachments: tmp.htm; bybeefollowups.doc; bybeewrittenquestions.awpd; Follow Up Questions

tor Jay Bybee.msg

Jay, Attached are some of the follow-up questions. Flease prepare a draft response as follows:

repeat the guestion, followed by your response. Fax to OLP, can use either 4-2424 or 6-3180.
Ultimately we will need a cover letter to Senator Hatch with cc to Senator Leahy. Within in the body of
the letter, please reference the Senator who has sent follow-up question and to which you are
respanding. Thanks Sheila

-—--Original Message-----

From: Stahl, Katie (Judiciary} [mailto:Katie_Stahl@Judiciary.senate.gov]
Sent: Tuesday, February 11, 2003 6:03 PM

To: Joy, Sheila

Subject: Bybee follow-up questions

Hi Sheila,

This is what | have received so far. | did receive a message from Senator Feingold stating he would
need one more day to submit his guestions. Ill keep you posted.

Katie
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Follow-Up Questions for Jay Bybee

Background for Questions #1 through #3

Last April, the Justice Department announced that it was considering a legal
opinion that apparently came from the Office of Legal Counsel, the office which you
oversee, that stated that state and local police officers have the "inherent legal authority"
to arrest people for civil and criminal immigration law violations. It appears now that the
Justice Department has in fact accepted the OLC opinion, and has been attempting to
implement it.

Despite the fact that this opinion changed the nature of law enforcement and
seems to enjoy only limited legal support, it has not been made public. This means the
public affected by it cannot examine it and decide for themselves whether or not they
agree with its conclusions.

This new opinion is not just a departure from precedent, it is bad policy. It would
increase the risk of racial profiling and civil rights abuses, against both non-citizens and
citizens who are deemed not to look "American." It would also seriously undermine the
ability of police departments to establish effective working relations with immigrant
communities, and would deter many immigrants from reporting acts of domestic violence
and other violent crime.

For these reasons, police chiefs and police associations across the country have
come out against your proposal. Chief Charles Moose of Montgomery County, Maryland
has said it “is against the core values of community policing: partnerships, assisting
people, and being there to solve problems.” Sacramento, California Police Chief Arturo
Venegas has said that “to get into enforcement of immigration laws would build wedges
and walls that have taken a long time to break down.” In fact David Keene, chairman of
the American Conservative Union and Grover Norquist, president of Americans for Tax
Reform have spoken out against this policy as setting a dangerous precedent.

Question #1
Why did your office depart from the previous OLC memo, approved in 1996,

which disallowed the practice of having state and local law enforcement officers make
arrests for immigration violations, and what is the legal and policy basis of your
determination that state and local police may enforce the nation’s immigration laws?

Question #2

The war on terror has not changed what constitutes good policing: building
relationships with communities and serving the public. Il anything, it has made the
relationship between police and the immigrant communities they serve more important to
domestic security. From a law enforcement perspective, aren’t the police chiefs and
police associations correct that police cannot build trusting relationships with immigrant
communities under your policy?
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Question #3
Why has the OLC not made this important opinion public?

Background for Question #4

Education is a key to ensuring that every American has an equal opportunity to
succeed. Because they help to further this goal, educational institutions are given a tax
exemption under section 501 of the Tax Code. Thus, these institutions receive many of
the same government services other entities do, but they effectively receive them for free.

Institutions, educational or otherwise, that discriminate based on race do not
reflect our society’s values and do not further the national goal of equal opportunity. We
thus have no business subsidizing their discrimination with a tax exemption. The
Supreme Court has said as much. In the 1983 case Bob Jones University v. United
States, the Supreme Court said that the government could deny a tax exemption to
educational institutions that practice racial discrimination.

I welcomed that opinion, but you seem to think it was wrongly decided. You
have stated in an article in Sunstone Magazine that the government has tremendous
leverage over educational and religious institutions and the denial of the section 501 tax
exemption in Bob Jones illustrated “how capriciously the government may make use of
the leverage.”

Question #4

Do you still believe that ending discrimination at educational and religious
institutions is good public policy, or is it, as you said, “capricious”?

Background for Questions #5 and #6

The Equal Protection Clause is critically important to protect the civil rights of all
Americans. The promise of equal justice under law, in the end, is secured only through a
judicial system that ensures that the laws are applied and enforced equally. Given the
majoritarian nature of the executive and legislative branches of our federal government, it
is essential that the federal judiciary scrupulously ensure the opportunity of minorities,
the powerless and the disenfranchised to pursue and obtain justice.

In Romer v. Evans, the Supreme Court struck down a Colrado statute that
invalidated any local ordinances that protected the rights of gays and lesbians. In 1997,
you noted that it would have been logical in deciding Romer for the Supreme Court to
have relied on Hunter v. Erickson. Tn Hunter, the Supreme Court struck down an
amendment to the Akron City Charter that required any ordinance regulating use, on the
basis ol race, color, religion, national origin or ancestry, of real property to be lirst
submitted to public referendum. The Supreme Court held that the amendment was
unconstitutional under the Equal Protection Clause ol the Fourteenth Amendment
because it “treated racial housing matters differently from other racial and housing
matters.”
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You have suggested that the Court did not cite Hunter because it was wary of
declaring sexual orientation a suspect classification, which it would have had to do had it
relied on Hunter. You have further suggested that you believe that discrimination against
a group defined by sexual orientation is not worthy of scrutiny under the Equal Protection
Clause.

Question #5

What would be necessary to consider gays and lesbians a suspect class or quasi-
suspect class under the equal protection clause?

Question #6

You have compared the Court's ruling in Romer to protecting "the illiterate" or
"persons with communicable diseases." You have also defended the Defense
Department's policy of performing intrusive background investigations before granting
gay contractors security clearances because of their sexual orientation and you have
contributed to a brief claiming that "a homosexual may be emotionally unstable." Does
this brief represent your opinion of lesbian and gay people?
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Questions for Jay S. Bybee, Nominee for the Ninth Circuit
Submitted by Senator Patrick Leahy

1. During your time at the Justice Department in the 1980s, you helped shape the federal
government’s response to a class-action lawsuit filed by survivors of the internment camps
where Japanese-Americans and foreign nationals were warehoused during World War II. This
horrific deprivation of civil rights was at the time implemented by the executive branch out of
what they called a "military necessity."

As you may recall, in October 2001, when you appeared before this Committee for confirmation
to your current position as Assistant Attorney General for the Office of Legal Counsel (OLC),
you testified about the Internment of Japanese-Americans and you recognized that "the United
States made a terrible mistake during very difficult conditions." You indicated that this mistake
should never be repeated. You even went so far as to promise to "bring additional sensitivity to
the rights of all Americans’" and to "not trample civil rights in the pursuit of terrorism" in your
role in advising the current Administration in our current difficult conditions. I am interested in
the legal work you have been involved in since your confirmation in 2001. As you are no doubt
aware, this Administration has been accused of encroaching on the civil rights of Americans in
the pursuit of terrorism.

It has been reported that OLC advised the Administration on its decision that it did not need to
declare the al Qaeda and Taliban detainees prisoners of war under the Geneva Convention. Your
recommendation appears to conflict with Secretary Powell, who argued that the detainees at
Guantanamo Bay should be declared prisoners of war and afforded protections under the Geneva
Convention. Congressional Research Services analysis supports that view: "Because the United
States has argued that the intimate connection between the Taliban and Al Qaeda in part justifies
the use of armed force in Afghanistan, some observers argue that Al Qaeda ... members may be
entitled to treatment as prisoners of war."

Without speaking for Secretary Powell, I suspect the State Department is concerned about the
harm that this decision could have on U.S. foreign policy and national security goals --
especially combating terrorism. This decision has angered key allies, including members of the
European Parliament and Organization of American States, whose help we will need to disrupt
terrorist cells and interdict weapons of mass destruction. Some argue that not declaring these
individuals POWs also could affect the treatment of our own soldiers if they are captured in
hostile countries.

(a) In your personal opinion, is the State Department is wrong about the need for POW status of
persons detained at Guantanamo Bay?

(b) What do you see as the strongest part of the State Department's position’?

(¢) Are you concerned about the repercussions this could have on the treatment ol American
soldiers that are captured?
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(d) What did OLC advise with regard to POW status for detainees?

2. On a related note, the Administration has taken the position that any individual whom the
President declares to be an "unlawful combatant" may be detained indefinitely, without access to
counsel, without having any charges brought against him. and without regard to the individual’s
nationality or to where he was arrested. Since we are considering you for a lifetime appointment
to the bench, I am most interested in your view on the access to counsel issue.

There are few safeguards to liberty that are more fundamental than the Sixth Amendment, which
guarantees the right to a lawyer throughout the criminal process, from initial detention to final
appeal. Yet today, an untold number of individuals — at least some of whom are American
citizens — are being held incommunicado, without access to counsel. In one case that we do
know about, the Padilla case in the Southern District of New York, the defendant — a U.S. citizen
— was arrested in Chicago on a material witness warrant, then transferred to a military brig after
the President labeled him an "unlawful combatant." For nine months he has been denied the
right to consult with a lawyer — even after a court ruled that he had a right to do so. As the head
of OLC, you have no doubt played a key role in developing the Administration’s policy with
respect to denying legal representation for "unlawful combatants."

(a) Please explain your involvement in this issue and the legal theories that support the Justice
Department’s treatment of this person.

(b) Please explain your personal belief of the importance of the Sixth Amendment rights of
criminal defendants.

(c) You have recently expressed your beliefs on the subject in speeches entitled "War and The
Constitution" and "War and Crime in a Time of Terror" given to the Federalist Society and other
groups. During these speeches you have stated that Presidents have "the option" of treating the
same person either under criminal rules or under rules reserved for war because in your words
these realms "are not mutually exclusive." Have you advised the Administration on the propriety
of trying terrorist suspects in military tribunals, rather than in district court? Do you concede
that this is a new view of executive power?

3. In conducting research on the recent activities of the office that you head at the Justice
Department, a substantial roadblock was encountered when it was discovered that you had only
published three OLC opinions since your confirmation in 2001. A recent search revealed that
1,187 OLC opinions were publicly available on-line since 1996. Clearly, these opinions were
routinely published prior to your appointment to Assistant Attorney General.

(a) Please explain to the Committee why under your leadership there has been a virtual
termination in the routine publication ol opinions and why you have only saw [it to release three

opinions?

(b) T am concerned that there is a disturbing pattern in your record ol an expansive view of
LExecutive Privilege that you do not believe the people have a right to know what the

2
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Administration is doing, what legal rules informed their policy choices and who was consulted.
What can you say to assure us that you are for public access to government and are not part of an
attempt to stonewall the public to ward off scrutiny about difficult policy decisions implemented
by the Administration?

4. In reviewing your record, I note that you appear to have spent much of your professional career
in government working against Congress’ administrative oversight efforts.

(a) For the first time in the 81-year history of the GAO, the Comptroller General of the United
States went to Federal court to ask a judge to order a member of the executive branch to turn
over records to Congress. Have you advised the Administration on the propriety of asserting
executive privilege and refusing to produce documents to the GAO who sought to investigate
how public money is spent? Please explain your reasoning.

(b) Can you give us an example of a federal court case where you thought Executive Privilege
should not apply? How about an example of a case that upheld the denial of a FOIA request that
you disagreed with?

(¢) In Advising the President: Separation of Powers and the Federal Advisory Committee Act,
Yale Law Journal (1994), you analyze Congress’ ability to enact laws that requires committees
‘utilized’ by the President to open their records and to open their meetings to the public. In fact,
you contends that the Federal Advisory Committee Act (FACA), is an unconstitutional
encroachment by Congress on the power of the executive. 1 am concerned that you have a firm
ideological bias against public access to any executive decision making. What do you have to
say on this subject?

5. Last year, you were called to Capitol Hill to testify before the House Government Operations
Committee to explain why the Administration refused to produce documents prepared by federal
prosecutors involving corrupt FBI practices in a 30-year old investigation of organized crime in
New England. At this very heated hearing, you were severely criticized by Members from both
sides of the aisle for the Administration's lack of disclosing virtually anything to a congressional
committee who was engaged in oversight proceedings. I believe your reason for not producing
the many documents requested by the Committee was that there was an on-going investigation
into the mistakes made by the FBI. If that is the standard for asserting executive privilege — that
there is an on-going investigation— then how will anything be discoverable regarding the
mistakes made prior to September 112

(a) Wouldn’t that standard also encourage the Administration to just keep investigating things in
order to block ofT important disclosures directly relevant to oversight proceedings?

(b) Do you believe that Congress has a valid power ol oversight and should be allowed to obtain
documents [rom the Justice Department?

(¢) Inaddition to disagreeing with the Supreme Court’s decision in Public Citizen v. United
States, can you please name three other recent decisions that you disagree with?

3
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6. There has been an overwhelming wave of concern expressed about the Department of Defense’s
Total Information Awareness system being developed under Admiral Poindexter. 1 understand
that some form of data mining is currently used at the Justice Department.

(a) Have you advised the Attorney General or the President on the propriety of such data mining
and whether it comports with the Privacy Act? Please explain your analysis.

(b) According to a recent article in The Nation, law enforcement officials sought to use
databases which maintain information regarding the purchase of guns to monitor the purchasing
activities of suspected terrorists. The article quotes an OLC memo, which stated: "We see
nothing in the NICS regulations that prohibits the FBI from deriving additional benefits from
checking audit log records." Attorney General Ashcroft reportedly refused to allow these
officials such access, saying: "It's my belief that the United States Congress specifically outlaws
and bans the use of the NICS database - and that's the use of approved purchase records - for
weapons checks on possible terrorists or on anyone else." Have you advised the Administration
on the propriety of using gun purchase databases to track terrorist suspects, as reported in The
Nation?

7. I noticed that prior to your appointment to the Justice Department you commented on the
constitutionality of states’ requiring fingerprints to receive a drivers license. In a Las Vegas
newspaper you were quoted as saying that "The Constitution gives us a lot of leeway to decide
on these issues."

(a) Have you contributed to OLC opinions or advised the Administration on the constitutionality
of using biometric traits in governmental databases?

(b) Do you believe there is a constitutional right to privacy? If so, please describe what you
believe to be the key elements of that right. If not, please explain.

(c) Do you support the holding of Roe v. Wade and a constitutionally recognized and protected
right to choose?

(d) A number of 