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June 27. 2017
MEMORANDUM FOR THE CHIEE OF STAFF
“7
FROM: Scott Krause s o £ mue—

SUBJECT: Response to your June 19, 2017 questions regarding the
Regulatory Reform Task Force Repont

Attached for your review are the responses from OGC to your questions on June 19. regarding
the Regulatory Reform Task Force Report.

Question: per S1°s note- could he or you issue additional guidance/requirements to
Components

Answer: Yes to both (i.e., having [figJand the Secretary take additional steps). OGC wili use a
multi-pronged approach to address the challenges. First, B in his capacity as Acting General
Counsel, is going lo issue a memorandum to the components with the largest regulatory
programs (i.e.. CBP, TSA, & USCG), explaining that sufficient deregulatory actions have not
been identified or developed. Second, the Deputy Secretary. during the next Regulatory Reform
Task Force meeting, will ask the components 1o present to the Task Force on the progress they
have made thus far {particularly, in identifying deregulatory actions and the timelines for
completing those deregulatory actions). Third. we may later ask the Secretary 10 assist. We may
suggest that the Sccretary raise regulatory reform at one of his SL.G meetings and ask
components to report on their progress, their limeline tor completing deregulatory actions, and
their resourcing of deregulatory eflorts (so far, components are still focusing on “business as
usual™ and issuing new regulations. )

Question: Also- given the challenges outlined- could we raise the issue of an exemption 10 a
higher level at OMB?

Answer: Yes. OGC will prepare a memo that the Deputy Secretary can send to the OMB
Director, Mick Mulvaney. The memo will discuss exemptions from EQ 13771, In particular, it
will address the need for DHS exemptions for Administration priority regulations, immigration
regulations, and national security regulations.

wyww.dhs.gov
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FROM: Joseph B. Maher é?l’«'»——— [
Acting General Counsel

SUBJECT: Regulatory Reform Task Force Report due May 24, 2017

Purpose: This attached Regulatory Reform Task Force Report updates you on the progress that
BHS has made in implementing Executive Order 13,777, Enforcing the Regulatory Reform
Agenda. The DHS Regulatory Reform Task Force submits this report to you pursuant to section
3(g) of the Executive Order.

Background or Context: Executive Order 13.777 requires DHS to designate a Regulatory
Reform Officer, establish a Regulatory Reform Task Force, and measure its progress in
performing the tasks associated with the Executive Order.

In addition. the Executive Order requires the Regulatory Reform Task Force to provide a report to
you, by May 24, 2017, detailing the Task Force’s progress on two goals: (1) improving
implementation of regulatory reform initiatives and (2) identifying regulations for repeal,
replacement, or modification. DHS has made significant progress in implementing regulatory
reform, and the attached Report discusses DI{S’s initial efforts and ongoing efforts. The Report
also discusses certain challenges unique to DHS, such as OMB's narrowing of the national
security exemption in the Executive Order and OMB’s decision, thus far, that the national security
exemption does not apply to any of regulations for which [XHS has requested the exemption.

The Regulatory Reform Task Force includes representation from PLCY, MGMT, OGC. CBR,

TSA, and USCG. In addition. OGC shared the draft report with USCIS and FEMA, which are
also large regulatory components within DIS. All component comments were adjudicated.

Timeliness: Executive Order 13,777 requires the Regulatory Reform Task Force 1o provide future
updates to you on a schedule that you determine. The Regulatory Reform Task Force

recommends that we provide updates o you every six months, although we are happy to provide
updates on whatever timetable you prefer.

wuwn.dhs.po
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Subject: Regulatory Reform Task Force Report due May 24, 2017
Page 2

Recommendation: The Regulatory Reform Task Force recommends that we provide updates 1o
you every six months.
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Report to the Secretary on DHS
Implementation of Executive Order 13777,
Enforcing the Regulatory Reform Agenda

DHS Regulatory Reform Task Force
May 24, 2017
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I. Executive Summary

This Report updates you on the progress that the U.S. Department of Homeland Security (DHS)
has made in implementing Executive Order (EQ) 13777, Enforcing the Regulatory Reform
Agenda. The DHS Regulatory Reform Task Force submits this report to you pursuant to section
3(g) of the EO.

DHS has made significant progress in implementing regulatory reform. You designated the
Deputy Secretary as the Regulatory Reform Officer for DHS, and the DHS Regulatory Reform
Task Force has been stood up. In addition, the Regulatory Reform Task Force has developed a
five-factor framework by which to address regulatory reform at DHS.

Efforts are underway to educate personnel throughout the Department about the requirements of
the EQ, and steps have been taken to incorporate regulatory reform into the fabric of DHS.
Finally, each DHS component has designated a Senior Accountable Regulatory Official to
oversee their component deregulatory efforts, and each DHS component is developing a
component-specific plan on the steps they will take to implement regulatory reform.

In this Report, we discuss the above items in further detail, and we discuss the many other steps
that DHS has taken to implement EO 13777. We also discuss some of the challenges that DHS
will encounter as it implements regulatory reform. EO 13777 requires the Regulatory Reform
Task Force to provide future updates to you on a schedule that you determine. The Regulatory
Reform Task recommends that we provide updates to you every six months, although we are
happy to provide updates on whatever timetable you prefer.

II. Background

A. EO 13777, Enforcing the Regulatory Reform Agenda

On February 24, 2017, the President signed EO 13777, which establishes a policy to alleviate
unnecessary regulatory burdens on the American people. The EO contains three main
provisions: (1) requires each agency to designate a Regulatory Reform Officer, (2) requires each
agency to establish a Regulatory Reform Task Force, and (3) directs each agency to measure its
progress in performing the tasks associated with this EQ. Please see Attachment A for a copy of
EO 13777.

The EO directs each agency head to designate a Regulatory Reform Officer by April 24, 2017.
The Regulatory Reform Officer 1s to oversee the agency’s implementation of regulatory reform
mitiatives and policies and to ensure that the agency effectively carries out regulatory reforms
consistent with applicable law. The Regulatory Reform Officer is to periodically report to the
Secretary and regularly consult with agency leadership.

The EO also directs each agency to establish, and designate the members of, a Regulatory
Reform Task Force (Task Force). The Task Force shall evaluate existing DHS regulations and
make recommendations to the agency head regarding their repeal, replacement, or modification.



In evaluating existing regulations, the Task Force must seek input from the public. By May 24,
2017, the Task Force must provide a report to the agency head detailing progress on two goals:
(1) improving implementation of regulatory reform initiatives, and (2) identifying regulations for
repeal, replacement, or modification. The Task Force shall provide further updates to you on a
timeline that you determine.

Finally, the EQ directs DHS to incorporate performance indicators into DHS’s annual
performance plan required under the Government Performance and Results Act, as amended.
The performance indicators shall measure progress toward the two goals listed above. The EO
also instructs the agency head to consider progress toward the above two goals in assessing the
performance of the Task Force and the performance of those individuals responsible for
developing and issuing agency regulations.

Since issuance of the EO 13777, the Office of Management and Budget (OMB) has 1ssued
several guidance documents, providing direction to agencies on implementation.

B. Related Executive Orders

The President 1ssued a number of executive orders that feed into the work of the Task Force and
inform the decisions of the Task Force.

On January 30, 2017, the President issued an EO that imposed a new requirement on the issuance
of all new “significant” regulations. EQ 13771, Reducing Regulation and Controlling
Regulatory Costs, requires agencies to identify, for every new regulation that the agency wishes
to issue, two prior regulations for elimination and cost offsets equivalent to the cost of the new
regulation. The EO also sets DHS s FY 2017 regulatory budget at zero, and provides that the
Director of OMB will set a regulatory (and deregulatory) budget for each agency beginning in
FY 2018.

In addition, the President issued Executive Order 13783, Promoting Energy Independence and
Economic Growth on March 28, 2017. EO 13783 requires agencies to identify existing
regulations and other actions that potentially burden the development or use of domestically
produced energy resources. Where agencies identify such regulations, they should take steps to
alleviate or eliminate them. As the Task Force considers regulations for repeal, the Task Force
will consider any energy regulations that fall in this category.

Similarly, the EOs on immigration (EQs 13767, 13768, 13780, and 13788) contain a number of
provisions that require DHS to review existing regulations and take steps to eliminate any that
are inconsistent with the policies in the EOs. For example, section 10 of EOQ 13768, Enhancing
Public Safetv in the Interior of the United States, requires DHS to “review agency regulations ...
and, if required publish . . . regulations tescinding or revising any regulations inconsistent with
this order.” As the Task Force considers regulations for repeal, the Task Force will have
consider any existing regulations that are inconsistent with these EOs. In addition, these EOs
contain a number of provisions, directing DHS to issue new regulations. When identifying
regulatory offsets, the Task Force will also have to take into account the new regulations
required by these EOs.

o



Finally, there are a few EQs on international trade issues (EOs 13785 and 13796) that may
require regulations. For example, Section 4(b) of EO 137835 directs the Secretary of Treasury
and the Secretary of Homeland Security to “take all appropriate steps, including rulemaking if
necessary” to ensure the timely and efficient enforcement of laws protecting intellectual property
tights holders. Similar to the immigration EOs above, the Task Force, in identifying regulatory
offsets, will need to take into account any new regulations required by these trade EOs.

I1I. Initial DHS Efforts

DHS acted swiftly to implement all aspects of EO 13777. Below are some highlights of our
initial efforts.

A. Stand-up of the Regulatory Reform Task Force

By memorandum dated April 3, 2017, you designated Deputy Secretary Elaine Duke to serve as
the DHS Regulatory Reform Officer and thus as the chair of the Task Force. You also
designated the following members of the Task Force: the General Counsel (who is the
Regulatory Policy Officer for DHS), Under Secretary for Policy, Under Secretary for
Management, Performance Improvement Officer, Associate General Counsel for Regulatory
Affairs, Chief Regulatory Economist, and a representative each from CBP, USCG, and TSA.
See Attachment B for a list of the individuals on the Task Force.

The Task Force membership provides a balanced mix of expertise and perspective, The Task
Force includes both senior political leadership to facilitate decision-making and senior career
individuals to provide expertise on regulatory matters. In addition, the Task Force includes both
headquarters and component (i.e., CBP, USCG, and TSA) representation. Relative to other DHS
components, these three components issue the most high-cost regulations and impose the greatest
monetized regulatory burden on industry.

The Task Force held a kick-off meeting on Wednesday, April 26, 2017. The Task Force
discussed, and ultimately approved, the following five-factor approach that DHS is using to
implement regulatory reform: (1) Identify organizational structures for decision-making related
to regulatory reform, (2) Identify a strategy to review regulatory actions, (3} Seek external and
internal input to assist with decision making, (4) Incorporate performance indicators to measure
success, and (5) Institutionalize regulatory reform into the fabric of DHS.

The Deputy’s Management Action Group (DMAG), which provides a forum for the Deputy
Secretary to solicit senior leader input on major decisions, will play an important role in DHS’s
regulatory reform efforts, The Task Force will use the DMAG to affirm its decisions.

()



B. Guiding Principles for DHS Regulatory Reform

DHS established the following guiding principles that inform our regulatory reform and
deregulatory efforts:

¢ We must embrace regulatory reform.
» We must institutionalize deregulatory efforts into the fabric of DHS.
e  We will think creatively about regulatory reform and deregulation, and we will
continuously seek cost savings and operational efficiencies.
o For statutorily-required regulatory actions, can we meet the Congressional
mandate in a more cost-effective way?
o For discretionary regulatory actions (1.e., not required by law), do we still need
these regulations or are they ripe for repeal?
o How can we aggressively reduce DHS’s paperwork burden on the public?
e  We will reallocate resources to meet regulatory reform needs.
¢ For regulations required by law and regulations necessary to implement Administration
priorities, we will develop them in the most cost-effective way possible,
e Employees matter and often have great ideas. We will seek grassroots ideas.
» We will incorporate robust public engagement into our efforts. The public can help us
understand the impact of our regulations.

C. Deputy Secretary Memorandum to Component Heads

In a memorandum dated April 14, 2017, Deputy Secretary Elaine Duke provided direction to all
Component Heads on DHS implementation of the Regulatory Reform EOs. The Deputy
Secretary directed all components to place a high priority on evaluating their regulations for
purposes of regulatory reform; identifying candidates for repeal, replacement, or modification;
and working diligently to reduce any unnecessary burdens posed by their regulatory actions. She
emphasized that all components must dedicate adequate resources and reallocate resources where
necessary. See Attachment C for a copy of the Deputy Secretary’s memorandum

The Deputy Secretary requested active engagement from across the Department. The EO applies
to every component that issues regulations, guidance, or information collections — which is
virtually every component in DHS. The Deputy Secretary directed all components to
immediately begin review of their actions to identify opportunities for cost savings and burden
reduction. She further requested that all components prepare, by June 14, 2017, a submission,
for the Task Force on their component’s plan to implement regulatory reform.

In response to the request in the Deputy Secretary’s memorandum, each component designated a
Senior Accountable Regulatory Official to oversee their regulatory reform efforts and to liaise
with the Task Force. On Tuesday, May 9, 2017, the Office of the General Counsel (OGC)
hosted a kick-off call with all component Senior Accountable Regulatory Officials to discuss the
responsibilities associated with regulatory reform and the components’ June 14% plans.



D. Development of Component Plans

Pursuant to the Deputy Secretary’s memorandum, every component must submit their
Component Plan on regulatory reform to the Task Force by June 14. On May 3, 2017, OGC, in
conjunction with the Task Force, issued Guidance to components regarding the content of their
Component Plans. See Attachment D for a copy of the May 5™ Guidance to components.

The Guidance specified that the Component Plans should address the following elements:
o Identify the component’s “stock’” of regulations, policy and guidance documents, and
information collections;
Identify the component’s plan to review that “stock;”
Provide a preliminary list of deregulatory actions the component has identified thus far;
Describe the component’s organizational approach to regulatory reform,;
Identify the component approach and timeline for seeking input and feedback;
Provide preliminary goals for the OMB-identified performance indicators; and

Explain how the component has realigned resources to support regulatory reform.

Component Plans are due to the Task Force on June 14, The Task Force will consider the plans
in the overall context of all DHS efforts. The Task Force will work with components to
implement their respective plans.

IV. Ongoing DHS Efforts

Our approach for regulatory reform involves the following five factors: Organizational
Structure, Strategy for Review, Input and Feedback, Performance Measures, and
Institutionalization. The Task Force will address each of these five factors. In addition, all of
the components will address these five factors in their plans due to the Task Force on June 14.
Below we discuss several of our ongoing efforts in these areas.

A. Organizational Structure

We have established the overall organizational structure that DHS will use to implement
regulatory reform. Components are now determining the structure that each will use to
implement regulatory reform within their component.

1. At the Departmental Level

The DHS Regulatory Reform Task Force has been stood up and begun its work. The Task Force
will oversee overall implementation of DHS’s regulatory reform efforts and oversee component

progress in implementing regulatory reform efforts. The Task Force may decide to take actions,
on a departmental-level, like the components are taking at the component level.

Components that are not members of the Task Force will engage with the Task Force through
their designated Senior Accountable Regulatory Officials, Those senior-level component
officials will oversee their component’s regulatory reform efforts, be accountable for



deregulatory efforts within their component, and liaise with the Task Force, Finally, the Task
Force will use the DMAG to affirm the decisions and direction of the Task Force.

2. At the Component Level

Components are still determining the organizational structures they will use. Some, like TSA
and U.S. Coast Guard, have developed component Regulatory Reform Task Forces. Others, like
CBP, have stood up regulatory working groups in offices with heavy regulatory portfolios. As
discussed above, each component must provide a June 14™ submission to the Task Force,
Among other things, the Component Plan must outline their organizational structure for
regulatory reform. We anticipate that there will be a variety of approaches depending on the size
of the component and the size and cost of their regulations and mformation collections.

Regardless of how components choose to organize their regulatory reform efforts, all will be
held accountable for achieving results. Per the May 5™ Guidance to components, senior
leadership must be engaged and there must be active participation from cross-cutting elements of
the component.

Some components have made notable, laudable progress in advance of the June 14" deadline.
TSA, for example, has established an Integrated Project Team made up of senior leadership
within the agency and subject matter experts from operational, policy, and administrative
offices. TSA has developed an assessment model for deregulatory actions, and begun
designating accountable “owners” for each regulation.

B. Developing and Implementing a Strategy for Review

A critical element of the Task Force’s work will be an ongoing, systematic review of DHS’s
regulatory “stock” to identify opportunities for regulatory burden and cost reduction. This will
be a multi-step, resource intensive process, and arguably, the most complicated responsibility of
the Task Force.

1. Work Invalved with Reviewing Regulatory Stock

There is a great deal of work involved with evaluating DHS’s entire regulatory “stock.” Ata
minimum, the Task Force will need to take the following steps:

o Identify DHS’s full “stock™ of regulations, guidance and policy documents, and
information collections.

» Review DHS’s entire “stock” against the criteria in EO 13777. The EO directs agencies,
at a minimum, to identify regulations that eliminate jobs or inhibit job creation; are
outdated, unnecessary, or ineffective; impose costs that exceed benefits; interfere with
regulatory reform initiatives; are inconsistent with the Data Quality Act; or derive from
or implement EQs or other Presidential directives that have been subsequently rescinded
or substantially modified.



» Set target amounts for total regulatory reduction, taking into consideration the need for
sufficient deregulatory actions and cost savings to offset all new significant regulations,
especially Administration-priority and legally required regulations. In other words, the
Task Force must set a target to be able to “keep doing business.”!

* Recommend regulations for repeal, replacement, or modification, consistent with law and
policy.

The Task Force’s work will not end after it recommends regulations for repeal. The Task Force
will need to track component implementation of its recommendations. There are some
challenges associated with implementation, which we describe further below.

2. Efforts Thus Far

Since January when the President issued the first regulatory reform EQ, OGC and the major
regulatory components — CBP, ICE, FEMA, NPPD, TSA, USCG, and USCIS — have been
collaborating to identify deregulatory actions. DHS has already begun identifying its regulatory
“stock” and reviewing it.

OGC, for example, has identified the 50 highest-cost DHS regulations since the Department’s
creation in 2003. And OGC, working with the Office of the Chief Information Officer (OCIQ),
has identified all existing DHS information collections and their associated burden hours. OGC
and OCIO have, furthermore, established an informal process for identifying and flagging burden
reductions in future information collections. In addition, OGC developed and maintains a master
DHS-wide list of deregulatory proposals. Brainstorming began when OGC issued its first data
call to the major regulatory components in February, and there are currently 53 deregulatory
proposals on the list.

Components likewise have started identifying possible deregulatory actions. FEMA has made
notable progress, having identified almost half of the 53 deregulatory proposals on the DHS-
wide list. FEMA is considering elimination of a number of outdated regulatory provisions, and,
while the elimination of those regulatory provisions would not result in significant cost savings,
these efforts demonstrate FEMA’s commitment to *“cleaning out” their regulatory stock. CBP
has performed a first-pass preliminary analysis of all of its customs regulations, noting those that
are ripe for follow-up analysis or outreach to program owners.

Looking across the Department, there 1s a wide range of deregulatory actions that DHS is
currently considering. They include proposals such as removing outdated regulatory provisions,
automating forms, reducing the frequency of reporting requirements, eliminating data elements
from forms, consolidating overlapping mformation requests, and proposing the repeal of
regulations based on policy direction in the immigration EOs. These are only preliminary ideas
that still need to be the analyzed through legal, economic, and operational lenses. While they all
might not be viable, they are a solid starting point for further analysis.

! For now, the Task Force will sct its targets based on the assumption that the regulatory budget for FY 2018 and
beyond will remain at zere. We realize such targets represent the mintmum baseline for regulatory reform.



C. Input and Feedback

Robust public engagement is critical to the success of regulatory reform. To that end, and as
required by EO 13777, DHS will seek input and feedback from both internal (e.g., employees)
and external sources. There are a range of possible external sources, including other federal
agencies, members of Congress, citizens, industry representatives, trade associations, non-profit
organizations, non-governmental organizations, academic institutions, advocacy organizations,
State/local/Tribal governments, and Federal Advisory Commmittees.

DHS will likely seek input in a variety of ways (e.g., Federal Register notices, social media,
public meetings, etc.) and from a variety of sources. Some components have already begun work
on this front. CBP, for example, has begun engaging with key stakeholders, to seek input on
potential areas for deregulation. CBP has begun a dialogue with the Commercial Customs
Operations Advisory Committee (CBP’s federal advisory committee), the National Customs
Brokers and Forwarders Association of America, Inc., the Customs and International Trade Bar
Association, and other trade and industry groups. The specifics about DHS’s public and internal
engagement will take shape once the Task Force receives and reviews the Component Plans.

Finally, DHS is actively considering the public input we have received thus far. On October 11,
2016, DHS published a notice in the Federal Register titled Retrospective Review of Existing
Regulations — A Focus on Burden Reduction. The notice sought comment from the public on
regulations that DHS should consider for streamlining or repeal. We received 25 comments,
many of which are very detailed and provide specific suggestions.

D. Performance Measures

EO 13777 includes an important provision to ensure accountability for regulatory reform. As
mentioned above, DHS has to incorporate performance indicators into DHS's Annual
Performance Plan required under the Government Performance and Results Act. The
performance indicators will measure DHS’s success in (1) improving implementation of
regulatory reform and (2) identifying regulations for repeal, replacement, or modification.

OMB identified five performance indicators that each agency must use. OMB noted that
agencies are free to include additional performance indicators if they wish. See OMB’s April 28
Guidance titled Regulatory Reform Accountability under EOQ 13777 titled " Enforcing the
Regulatory Reform Agenda.” Beginning in FY 2018, agencies must report on the data associated
with each performance indicator, and agencies must identify each action they take for each
performance indicator. Beginning in FY 2019, agencies must include the performance indicators
in their Annual Performance Plan and set a goal for each performance indicator.

OMB requires agencies to set goals for each performance indicator beginning in FY 2018, which
means that agencies (such as DHS and each of its components) will need to establish their goals
for each of the performance indicators by late FY 2017. OGC is working closely with the Office
of Program Analysis and Evaluation (PA&E) within the DHS Office of the Chief Financial
Officer to understand the requirements and the timeline, OGC and PA&E have begun



connecting their two “universes” — historically, regulatory personnel and performance analysis
personnel have operated in two different spheres.

To identify the overall DHS goal for each performance indicator, each component will have to
set an individual goal. The aggregate number (of component goals} will constitute the overall
DHS goal for each performance indicator. Components have been asked to start thinking about
their annual goal for each performance indicator and, if possible, include it in their June 14™
submission. Some components have indicated that they need time to do further analysis before
they set their goals.

As components submit their Component Plans and the Task Force’s strategy for review takes
shape, the Task Force will be better positioned to establish deadlines for when components and
DHS will set goals for the performance indicators.

E. Institutionalization

The Task Force will also seek to institutionalize regulatory reform and deregulatory etforts
within DHS. We discuss a few 1deas below and look forward to the ideas in Component Plans,

First, regulatory reform will only occur if resources are assigned to it. The Deputy Secretary’s
April 14® memorandum requested that components make any necessary resource alignments to
support regulatory reform. She explained that, within each component, adequate personnel need
to be assigned to deregulatory functions. For their June 14™ Plan, components have been asked
to provide a through accounting of their component regulatory/deregulatory staff, especially
regulatory economists. Given the emphasis on cost savings in regulatory reform, adequate
staffing and support for economists is essential to the success of DHS’s deregulatory efforts.

Second, we believe it is useful to incentivize the retrospective review of existing regulations. EQ
13771’s “2-for-1 one” requirement (i.e., eliminate two regulations and offsets before issuing one
new regulation) provides a strong incentive for regulatory review. The Task Force can maintain
that incentive by continuing the current policy of allowing components, absent extenuating
circumstances, to retain all their own “credits” and own savings.

Another way to incentivize retrospective review Is to make the review more straightforward. To
that end, OGC is working with OCIO to obtain OMB approval on an expedited process for
obtaining information from the public for purposes of regulatory reform. If we are successful in
obtaining this “generic clearance” from OMB for collecting information, DHS will be able to
more easily gather the data necessary to analyze regulatory impacts and understand the
regulatory burdens of our regulations.

Third, we believe a culture of regulatory reform starts with front line personnel. The Task Force
will consider incentives for building employee engagement into the regulatory reform process.
Current ideas include department- or component- level awards, which reward employees for
implementing regulatory reform efforts that result in cost savings, and DHS-wide or component-
wide contests, which recognize employees for generating the best regulatory reform idea. The
Task Force may also work with OGC to explicitly incorporate regulatory reform criteria into the



DHS legislative proposal process, such that components would be required to assess the likely
regulatory impacts of their legislative proposals, including the need for offsetting deregulatory
actions and cost savings.

Fourth, regulatory reform will succeed only if we understand it. To that end, there have been
several educational efforts at DHS. OGC, who has the lead in DHS for implementing these EQOs,
has briefed numerous personnel across the Department and also met with a number of
components, individually and collectively, to discuss the EO’s requirements. Components,
likewise, have had such engagements with their program offices.

There are cross-component educational efforts too. In April, the DHS Regulatory Affairs
Practice Group hosted an event to watch and discuss a presentation by one of the OMB officials
who developed EO 13771. In addition, as part of OGC’s standard regulatory meetings, OGC and
component regulatory coordinators frequently discuss regulatory reform and “lessons learned.”
OGC is also establishing a clearinghouse of “ideas for regulatory reform,” so that there is a
readily-available resource to assist with brainstorming.

DHS is also engaging with interagency regulatory partners. For example, in April, DHS
personnel collaborated with interagency colleagues, at several different events, to “compare
notes” on how agencies are implementing these EOs. In early May, OGC hosted the Small
Business Administration’s Office of Advocacy for a meeting to discuss regulatory reform as it
relates to small businesses.

Finally, OGC is researching other countries’ experience with regulatory reform. Canada,
Australia, and the United Kingdom implemented a requirement similar to the “2 for 1” provision
in EQ 13771. OGC’s preliminary findings indicate that other countries focused primarily on
paperwork reductions, automation of forms, and reducing duplicate efforts, and also found
savings by reducing audit requirements for small businesses and instituting a one-stop-shop for
environmental approvals. DHS may be able to learn from these other countries’ experiences.

V. Challenges

Prompt and thorough implementation of EO 13777 is critical to DHS’s ability to meet statutory
mandates, accomplish Administration regulatory priorities, and otherwise regulate as necessary
to fulfill its mission. Yet there are challenges, some of which DHS uniquely faces, which may
impact the success of DHS’s deregulatory efforts. The Task Force will have to plan for, and
mitigate, these challenges.

First, within DHS, there has been some institutional resistance to regulatory reform. In the
months since issuance of the regulatory reform EQOs, there has been reluctance to identify
potential meaningful deregulatory actions and to shift resources toward regulatory reform. We
are aware of other federal agencies that have already made significant progress in identifying
regulations for repeal and identifying regulatory cost-savings. At DHS, however, some
components are proceeding with “business as usual,” in that they are seeking to issue a number
of new regulations (both significant and non-significant) instead of evaluating and reducing their
existing regulatory stock.

10



Second, it may be difficult for DHS to identify deregulatory actions with large cost-savings,
because almost all of DHS’s highest-cost regulations are legally-required security regulations.
Over 30% of the highest-cost regulations issued by DHS between 2003 (when DHS was stood
up) and 2016 are security regulations required by law. A major challenge will be to figure out
how to deliver an equivalent level of security at a cheaper price. Complicating the matter
further, repealing certain DHS regulations may not provide the savings we would have otherwise
expected from repealing that regulation, because OMB's guidance does not allow agencies to
count “sunk costs” (costs already incurred, such as bollards already installed or lifeboats
purchased) and many of DHS’s regulations have these “sunk costs.”

Third, the need to issue regulations to accomplish Administration priorities and fulfill existing
legislative mandates will also pose a challenge, because we do not currently have the offsets
necessary to proceed with such regulations. For example, the immigration EQs require DHS to
issue costly new regulations that, in the absence of an exemption from EO 13771, would require
significant offsetting deregulatory actions and cost savings. In March, OGC sought an
exemption from EO 13771 for these immigration Administration-priority regulations, but thus,
far OMB has refused to grant such an exemption, asserting that to do so would go against the
spirit of the regulatory reform EOs.

Fourth, DHS will face a similar challenge with respect to our need to issue regulations that
support national security. EO 13771 exempted national security regulations from all its
requirements, however subsequent OMB guidance significantly narrowed the scope of the
national security exemption. In March 2017, OGC sought an explicit exemption from OMB for
several of our national security regulations (including several required by law), and OMB
refused to grant any such exemptions. This refusal significantly increases DHS’s need for
deregulatory actions and for cost savings to offset its national security regulations.

Fifth, both the review of existing regulatory stock and the issuance of any resulting deregulatory
regulations will present timing and resource challenges. Many components have a large number
of regulations and/or information collections, and it will take time to review them. This is
especially the case for older components (such as CBP and U.S. Coast Guard), who issued their
regulations decades ago, and thus cannot easily quantify the costs and benefits of those
regulations today. In addition, the regulatory process is resource-intensive and time-intensive by
design. The regulatory process ensures that when an agency issues, amends, or repeals a
regulation, the agency acts consistent with law and policy, and only after the agency has
carefully studied the potential real-world effects of its action. The Task Force will need to
incorporate timing considerations into its planning and recommendations.

VL. Conclusion

The success of regulatory reform at DHS will turn on each of the five factors outlined above —
our organizational structure for decision making related to regulatory reform, our strategy for
reviewing our regulations, the mput and feedback we obtain on our deregulatory efforts, the
performance measures to gauge our success in meeting regulatory reform goals, and the
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institutionalization of regulatory reform into the fabric of DHS. We look forward to continuing
to update you on our efforts in the months and years ahead.



Attachment A: Executive Order 13777, Enforcing the Regulatory Reform
Agenda
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Wednasday, March 1. 2017

Title 3— Executive Order 13777 of Felruary 24, 2017

The President Enforcing the Regulatory Reform Agenda

By tha authority vastod in me as President by the Constitution and the
laws of the United States of America. and in arder to lower regnlalary
burdans on the Ameviean peoplo by implemanting and enforcing reguintory
reform, it is hersby erdered as follows:

Section 1. Palicy, It la the policy of the United States to allaviale unpecessary
regulatory buedens placed oo the Anserican people.

Sec. 2 Regulatery Neform Officers. (o) Within 60 days of tha datn of this
order, the hoad of mach apeney, oxeop! the heads of agoncies rocsiving
walvars nnder section 5 of this arder, shall designate an agency officlal
as Its Rugulatory Raform Officor (RROY. Bach RRO shall avorsen the hmplu-
mantation of vegulaioey roform initlatives and policios to anaurs (hat agoncing
atlaclively varry out eagulalory reforms, consistent with applicuble law, Tiiese
inltiotivos amd polivies inuludo

(1) Exsenlive Gedur 13771 of lannary 30, 2017 (Roducing Rogulation and

tantralling Regnlatory Linsts). regarding offseiting the numbar and cnst

ol iw ragnlalions:

(D) Exocative Ordor 12860 of September 30, 1993 (Regulsoey Plunning
and Kavinw), as amandad, tngarding ragulainey planning antl raview:

(1] snction 6 of lxeeutive Chedir 1356061 of januaey 18, 2011 (Tmproving
Kogulallan and Roguladory Reviow), regarding relvaspactive moview: and

(i) 1w ternination, consistanl with applicalde lsw, of programs and activi-
Ues thal durive om ov boplemanl Exoeutive Qeders, guidance documeanls,
poliey nemorandi, eale nlerprotations. sisd similor docunmnis, or relevint
purtious thesrsaf, il bave been rescinded
{b) Euch ageucy RRGO shall perlodicslly cuport @ the agency huud and
rogulucly cunsull wille ageney beudnesli.
Sea. 4. Bepelotory Hefurmi Tosk Forces. (a) Boch oponcy sball eslublish o
Ropulutory Referm Task Forer composed ol

{1} the agency RRO:

{li} the sgency Regolaiory Policy Officer designated voder settion 6lal(2)
ol Executive Orduer 12806

(iii} a representative from the agency's central policy office or equivalent
coniral office: and

{iv) for apencies Hsled in section 801(b)(1} of title 31, United States Code,
at lpasl thres additional senior agency officials as delermined by the
agency hwad.

(b) Unless otherwise designated by the sgency head. the apancy RRO
shall chair the agency's Regulatory Reform Task Forge.

{c} Each entiiy staffed by ollicials of multiple agencies, such as the Chief
Acquisition Oflicers Council, shall form a joint Regulalory Reform Task
Force composed of al least oue official described in subseclion (a) of this
section from each constituent agency’s Regulatary Keform Task Force. loin
Repulatory Reform Task Forces shall unplement this order in coordinglion
with the Regulatory Reform Task Forces of thelr members” respective agen-
cies,
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{d) Eack Resulatory Reform Task Force shall evaluate existing regulations
{as defined in section 4 of Exccutive Order 13771) and make recommaonda-
tions to the agency head regarding their repeal. teplacemient, or modification.
consistent with applicahle law. At a minimum. each Repularory Reform
Task Force shall attempt to identity regulations that:

{i} eliminate jobs. or inhihil job creation:

tiil are outdated. unnecessary. or inetfective:
{111} tmpose costs thal excead benelits:

{iv) create a serious inconsistency or otherwise interfere with repulatory
reform initalives and policies:

(v} are inconsistent with the requirements of section 515 of the Treasury
and Goeneral Governmenl Appropriations Act. 2001 (44 [1,8.C, 3516 note),
or the giidance issued pursnant to that provision. in particular those
regulations that rely in whole or in part on data. information. or mathods
that are notl publicly available or that are insnfficiently transparent to
meet the standard lor ceprodocibility: ar

fvi) derive from or implement Exacutive Qrders or other Presidential direc-

tives that have been subsequentlv tescinded or substantially modified.

fe) In perlorming the evaluation described in subsection (d} of this section.
each Regulatory Relorm Task Force shall seek inpul and other assislance,
as permilled by law. rom entities significantly affected by Federal regula-
tions, including State. local. and tribal governments, small businesses, con-
sumers. non-govemmenlal organizalions, and trade associations.

1} When implamentiog the regulatory offsets required by Executive Qrder
13771. each agency head should prioritize. 1o the extent perinitted by law,
those regulalions lhat the agency's Regulalory Relorm Task Force bas identi-
fied as being outdated. vnnecessarv. or tneffective pursnant 1o subsection
(1) ofthis section.

{a) Within 80 davs of the date of this order, and on a schedule determined
by the agency head thercafier. each Regulatory Reform Task Force shall
provide a report 1o the auency head delailing the agency’s progress toward
the fellowing guals:

(i} improving winplemenlation of regulatory reform inilislives and policies

pursuant lo section 2 of this order: and

{i1) idemifying regulations for repeal. replacement. or modification.

Sec. 4. Accountabilit. Consistent with the policy sot forth in section 1
of this order. each agency should measure its progress in performing the
tasks outlined in section 3 of this order.

(a) Agencies listed in section 901{b)(1} of title 31. United States Code,
shall incorporale in their annual performance plans (required under the
Government Performance and Results Act. as amoended (see 31 U.S.C
1115(bY). performance indicalors that measure progeess Loward the two goals
listed in section 3(g) of this order. Within 60 days of the date of this
order. the Direclor of the Office of Managemeant and Budget (Director) shall
issue guidance regarding the implementation of this subsection. Such guid-
ance mayv also address how agencies not ntherwise vovered under this sub-
section should be beld acceuntable for compliance with this order,

(b} The head of sach ageney shall consider the progress loward the 1wo
goals listed in section 3fg] of this order in assossing the performance of
the Repulatory Reforin Task Force and. 1o the extent permitted by law,
those individuals responsible for developing and issuing agency regulations.
Sec. 5. Woner. Upon the request of an apgency head. the Direclor may
walve compliance with this order if the Director detemmines thal the agency
generally issnes very few or po reguolations (as deliced o seclion 4 of
Executive Order 13771). The Director may revoke a walver ab any fime.
The Director shall publish. at least oace every 3 months, a lisl of agencies
with current waivers,
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Sec. 6 General Provisions. {a) Nothing in this order shall be construed
te impair or otherwise alfecl:

{i) the authority granted by law to an executive department or agency,

or tie bead thereof; or

{ii] the functions of the Director relating to budgetary. administrative.

or legislative proposals.

{b) This order shall be impleniented consistent with applicable law and
subject to the availability of appropriations.

{c) This order is not intended to, and does not. create any right or benefit.
substantive or precedural. enforceable al law or in equity hy any party
againsl the Hoiled States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person,

THE WHITE HOUSE.,
February 24, 2077,

IFR Dac. J0:7-021GY
Filad 2-28-27; %05 um|

Hillicg caus 3295 -F7-H
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Attachment B: Regulatory Reform Task Force Members and SAROs

DHS Regulatory Reform Officials

Regulatory Reform Task Force Members
Deputy Secretary (Regulatory Refomm Officer)  Elaine Duke
General Counse] (Regulatory Policy Officer}  Joseph Maher (acting)

Office of Policy — Michazl Dougherty (acting Assigtant Secreiary for Border lmmigration &
Trade Policy)

Under Sceretary for Management - Chip Fulghum (acting)

Performance Improvement Officer — Chip Fulghum

Associate General Counsel for Regulaiory Affairs - Chrislina McDonald

Chicf Regulatory Economist - David Houser

CBP - Robert E. Perez, Executive Assistant Commissioner, Operations Support (acting)
TSA - Chad Wolf, Chiel of Stafl’

USCG — Jeff Lantz, Director of Commercial Regulations and Standards

Senior Accountable Regulatory Officials (SAROs)
CISOMB - Tlissa McGovern, Chiet of Policy
CRCL - Scott Shuchart, Senior Advisor
DNDO - Laura Wilson, Branch Chiel, Actions 1'eam
FEMA — Adrianr Sevier. Chief Counsel
FLETC - Trisha 1, Besselman, Depuly Chief Counsel
ICE — Debbic Segnin, Dircctor, ICE Policy
MGMT - Vince Micone, DHS Presidemial Transition Officer & Senior Counselor
NIPPD - Robert Kolasky, Deputy Under Secretary (acting)
OHA - Krystal Jordan, Deputy Chief of Staft’
PRIV - Jordan Gottfried, Chief of Staft’
S&T —Nicol: Marcson, Depuly Associate General Counsel for Technology Programs
URCIS  Kathy Kovarik Nuebel, Chicf, Office of Policy & Stralegy

11888 — Anne L. Rowland, Office of Chief Counsel

DHS/OGCRLD:, 952017
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Attachment C: Memorandum from DHS Deputy Secretary to Component
Heads, Implementation of the Regulatory Reform Executive Orders (Apr.
14,2017)

thepagy s crctry
L5, Depareroeal of Homelnnd Securiey
Washinglom, EX 878

Homeland
Security

Apnt 14, 2017

MEMORANDUM FOR COMPONENT HEADS

FROM: Flaine C. Duke &/ - \L_ S
LL_/\ L‘-‘A—'L. '

SUBJECT. Implementation of the Regulatory Reform Executive Orders

This memuerandum provides direction on the Department's implementation of two recent
executive orders on repulatory reform.  Both execulive orders are dosigned to alleviate the
uanecessary regulatory burdens placed oo the American peaple by ageney regulations.

Executtve Order 13,771, Reducing Resnlation and Contralling Regnlatory Costs,
reguires agencies 10 identi fy, for every new regulation that the ggency wishes to issue. two prior
regulutions for elimination and cost oltsers equivalent to the cost of the new regulation. The
execurive order olso sets DHS's FY 17 cegulatory budget at gero, and provides 1hat the Director
of the Office ot Management and Budget (OMB) will set a reguiatory (und deregulatory) hudget
for each sgency beginming in FY 18,

Executive Order 13.777. Enfurcing the Regulatory Reform Agenda, includes o number of
requurements 1o mstiiotonalize and enforge regulatory reform initiatives. The executive order
requires agencies o desipnate a Regulatory Reform Otficer and 1o esiablish u Regulatory Task
Furce that will nversee DHS s implemientation of regulaory reform intiatives. The Task Foree
15 ubso 1o evaluale existing repulatory achous {defined broadly to include regulations, guidance
document. palicy siatemenis. information cotlection reviews. and the like) and muke
recommendations for repeal, replacement, or modificanon. consistent with spplicable law.

Secrelary Kelly hus designared the members of the Regulatory Reform Task Foree and
has designuted me as the Department’s Regulatory Reform Oflicer. The Genera! Counsel ix the
Depurtimenty Regulatory Policy Officer. The uttached list containg the membership of the
Regulatory Redorm Task Force, which is made up of headquarters personnel as woll as
Compswent personnel from those Components whose regulations imposce the preatest relative
costs ot industry ite. USCO. CBP and TSA)L

The Task Force faces a near-rerm deadline. as o must submit a repont 1o the Secretary by
May 24, 2017, Lpun receiving the names of vour Component’s olficiads, we will imove swittly

wivn dha.poy

17



to begin the work of the Task Force. We intend to hold the tirst Task Force meeting during the

weck of April 24,

It my role as Regulatory Retonm Officer, T ask for your assistance in tulfiiling cur

obligations under these executive orders. | expect all Components ta place a high prierity un
cvaluating their regutations for purposes of regulatory reform: identifying candidates for repeal.
replacement, o1 modification: and working diligently o reduce any unnecessary burdens posed
by their regulatery actions, 1 expect all Compenents to dedicate adequate resources, and to re-
allocate resources where pecessary. for this efforl. [ expect full engapernent from all
Components.

As the Regulatory Reform is stood vp. T have a few specific requests for assistance:

Within 3 days of issuance ol this memorandum. eazch Component head shall designaie
a senier-level accountable otficial W oversee their Component’s regulatory relorm
efforts and to linise with the Task Force. This is necessary for every Component that
enforces regulatuns, issues guidance documents, or collects information from the

pubhc.

.

b.

The semor-leve] offivials for the CBP. USCG, und TSA will serve on the Task
Force. and all ather officials will serve on the Task Foree as needed.

Flease provide the name of your Component’s senjor-level accountable
olficial 1 Chrsting McDonald, Associme General Counsel tor Regulatory
Affairs, Office ol the General Counsel.

Active engagenment by all in the Department 1s essentiad W our Depariment’s success
with these efforts, and so | ask fir your full and aclive engagement,

a.

Iy,

[V

Companent sentor reulatory aceountable officials should immediately initiute
u review of their Component’s regulstions, guidance documents, and
informaton collections W identify opportumities for regulatory ceform and
Cosl SaVings.

Component senior regufatory accountable otficials should also immediately
imitiate & review of Componen) procedures for prioritizing and developing
regulations. to ensure that each Compenent allucates appropriate sttention and
resources (o implementing regulatory reform intialves and policies,

Within 60) days of the issuance of this memorandum, Component senjor
regulatory secountuble affivials shuuld be prepared (o bnet the Task Foree on
opportunites for regulatory reform within their Component and om the
Component s regulatory reform efforts thus tar.



3. I line with their responsibilily lo manage DHS s regulatory program., OGC will
continue to reach out 1o Components for additional data. intommation, and analysis.
Pleuse ensure vour Component’s full support of these elfons.

4. Component heads should make any necessary resource alignments (o support

regulatory reform smitiatives. Within cach Component. adequate personnel need 1o be
assigned to deregulatory fonctions, Accordingly, Component personne! (such as
atlorneys, ceanumists, analysts, and information cotlection specialistsy whe
previously would have worked on regrdaton: actions will likely need to be focused to
instead work on deregudatury actions,

Thank you for your attentiom to this nmportant matter.

Awntachment
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Attachment D: Guidance on Component’s June 14th Submission to Task
Force (dated May 5, 2017)

Guidance on Component Submission due to
Regulatory Reform Task Force on June 14, 2017

Introduction

By hune 14. 2017, your Component Senior Accountable Regulatory Official musi submir information to
the DHS Regulatory Reform Task Force about vour Component’s progress in implementing regulatory
reform. In response 1o several inguiries rom Components asking what they should submat, the Office of
the General Counsel (OGC), in conjunction with the Task Force, is providing this guidance.

Your Component submission should cutline all efforts your Component has taker, since issuance of
Executive Orders 13771 and 13777, 1o support regulatory reform and deregulatory efforts. Your
Companent should address the below items. In addition, vour Conrpenent should include any other
information thal you thmk would help the Task Force implement regulatory relorm or identify
regulations for repeal, replacement, or modification.

Background

In early 2017, the President issued two Execuive Orders relatad to regulatory reforin: Executive Order
13771, Reducing Regulation and Reguloatory Costs, and Exceutive Order 13777, Enforcing the
Regularory Reform Agenda, directing all agencies to immediaely initiate regulatory reform activities.
The Office of Management and Budget (OMB) issued implementing guidance an February 2, Aprit 3,
and April 28.

On April 17, 2017. the Deputy Secretary issued a Memorandum to Component Heads. providing
additional direction to DHS Components:

» By Thursday, April 20, each Component had to designale a senior-leve] accountabic regulatory
ofticial (SARQ) to oversee their Component’s regulatory reform efforts and to laise with the
Task Force. This applies to every Component that issues or enforees regulations, issues
guidance or policy documents, or vellects information froma the public. See the attachment for a
list of SARQs.

s The Apri! 14" Memorandum dirccted cach Component to take immediate actions: (1) to initiate
a review ol Component regulations, gutdance and policy documents, and mlomation collections,
10 identify opportunities for regulatory reform and cost savings. and (2) to review Component
procedures for pnorizing and developing regulations, 10 ensure that cach Component allocates
appropriate attention und resourves 1o implement regulatory reform initiatives and policies.

» Finally - and of most note here - the Memorandum directed cach Component to **be prepared
[by June 14] to brief the Task fonce on opportumitizs For regulatary reform within their
Compaonent and on the Componant’s ragnlatory raform efforts thus far ™

The Regulatory Reform Task Force will use the Component submissions to inform their decision-
nmiaking in the coming months.

DHS/OGCRLD: 552017



Guidance on Component Submission due to
Regulatory Reform Task Force on June 14, 2017

Differences in Components Submissions

Given that Components have differem-sized regulatory programs and impose varying information
callection burdens on the public, we recognize that Component submissions will vary. Components —
such as CBP, ICE, FEM A, MGMT/:OCPQ, NPPD, TSA, USCIES, and USCG - that have several
regulations or several mformation collections will bave robust submissions. Components — such as
CISOMB, CRCL, DNDO, FLETC. OHA, PLCY. PRIV, and S&T — that have few to no regulations,
fewer guidance documents, or fewer informalion collections will likely have more basic submissions.

Component Submissions
1, Identify Your Stock & Your Plan to Review that Stock

As a starting point, each Compotent should identify their universe of regnlations, policy and guidance
documents, and information collections.

For example, FEMA would, al a minimum, identify the {ollowing:

FEMA has regulations lecated in Title 44 (Emergency Management & Assistance) at paris 1-359
that address general procedures that apply internally to FENLA (subchapter 4}, insurance and
hazard mitigation (subchapter BJ. fire prevention and control {subchapter (), disaster assistance
{subchapier 12}, Cerre Grande fire assistance (subchapter E). and preparedness (subchapter F).

FEMA has [#] active informarion collzctions totaling [#] burden hours,
FEMA has finsert general description of the universe of guidance policy documents. |

You should consider your entire “stock.” For components that existed prior to 2003 (when DIIS was
stood up). you should consider all pre-2003 actions. For example, USCIS, ICE. and CBP should
consider legacy INS actions, TSA should consider legacy FAA actions. USCG should constder actions
1ssued as part of the U.S. Department of Transportation. and CBP should constder actions issued as part
of'the U.S. Department of Treasury.

I addition to identifying vour stock, plaase identifv your preliminary plan for reviewing that stock of
regulations, information coHections. and puidance 'policy documents. Please include a timeline for what
you believe you can accomplish in the near term (i.e.. within the next 12 menths) and in the long term.

We are not asking vou 1o conduct a review of all these ilems before June 14th. Rather, we are usking
thal you (a) identify vour stock and (b) identify vour plan for how you plan to review that stock.

2. Provide a Preliminary List of Deregulatory Actions
Please also provide a preliminary list of items that vour Componeant has identified thus far for potential

tepeal, modification. or replacement. W are interested in learning generally about the best ideas that
you have identified thus far and that vou are looking 1o cxplor further. Since OGC issued the st data

DITS/OGCRLLY, 552017



Guidance on Component Submission due to
Regulatory Reform Task Force on June 14, 2017

call in early February, Components {at least. the major regulatory Components) have been
brainstorming. We are interested to hear about the best 1deas vou have been able to identify so far, any
“low-hanging fruit™ thal you may have identified 50 far. and any other ideas where you think there may
be a potential for meaningful savings.

[n evaluating actions for repeal, modification, or replacement. please consider the following criteria
from section 3(d) of EQ 13777:

At a minimum, {agencies] shall attempi 1o identify regulations rhat:

{i} eliminate jobs, or inhibit job creation;

(i} are outdaled, unnecessary, or ineffective;

(i) impose costs that exceed henefits;

fivi  create a serious inconsistency or otherwise interfere with regulatory reform initiatives
and policies;

v) are inconsisten! with the requiresnenty of {the DataInformation Qnality Act or its
implementing guidance];

(vil  derive from or implement Fxecutive Orders or other Presidential directives that have
been subsequently rescinded or substantally modified

Your preflimirnary list should include the following types of deregulatory actions:

» “Significant” regulations (as defined in Executive Order 12866, Regulatory Planning and
Review) for which you considering conducting an additional economic analysis to determine the
actual costs imposed by that regulation;

* Regulstions or guidance/policy documents thal vou are considering for repeal or climination.
You should separately identifyv repeals {for the 2 for 17) and cost offsets;

» Repulations or puidance/pohicy docwnents that vou are considering For reviston or modification
1o reduce burdens or costs; and

« Information collections that you are considering climinating or revising.

We are nor asking for a commitmeint that vou are eliminating any particular regulation, guidance/policy
document, or information collection. Rather, we are seeking information on vour preliminory findings,
thoughts, and ideas.

3. Structure of Regulatory Reform Efforts

Please describe your Component’s organizational approach to regulatory reform and identify the
individuals leading the regulatory reform effort in your Component. {Are yon standing up a component
regulatory refonm task foree or using an existing decision-making body? Who are the members of that
task force? If there is no task force, who is leading the deregulatory =ffort and with whom are they
coordinating?). Finally, please deseribe the work accomplished thus far by those individuals.

Regardless of which organizational approach you use, it is important that you have senior leadership
engaged. [tis also important that there be active participation Jrom cross-cutling sechions of the

DITS/OGCRLLY, 5572007



Guidance on Component Submission due to
Regulatory Reform Task Force on June 14, 2017

Component — for example, thare should be participation from the office responsible for information
collections, the office responsible for performance measures under the Government Performance and
Results Act, and the program offices that “own™ the regulations or guidance/policy documents.

4, Inputand Feedback

Please identify the primary stakeholders affected by your Component’s regulations, information
collections, and guidance and policy documents. Stakcholders way include industry, trade associations,
non-profit organizations. acadernic instiltions. Lrade associations, advocacy organizations. and
State/local/Tribal entities.

Please idenlify the mechanisms you are considering using to get stakeholder input. Mechanisms could
include publication of a Federal Register notice, public meetings. conference calls, Federal Advisory
Commiitee Act (FACA) mectings, focus groups. or Smzl Business Administration (8SBA) Office of
Advocacy roundtable discussions.

Please explain whether you are likely to seek input or feedback from other sources, such as DHS
employees or other federal agencies.

Please share vour proposed timeline for obtaining input and feedback.

Finally, for CBP, TSA. USCIS, and ICE  Pleasc explain vour Component’s plan to address the public
comments received in response 1o DHS s (etober 11, 2016 Federol Register notice titled “Notfice of
Retrospective Review Initiative and Request for Comments.” See 81 FR 70060. 'The public had a
number of suggestions on specilic regulations that 1IDHS should consider as candidates for streamlining
ot repeal. (Note: The public did not provide any comments related to FEMA or USCG repulations.)

5. Performance Measures

On April 28, 2017, OMB ideatified performance mdicaters that all agencics must incotporate itito their
performatice plans required by the Government Performance and Results Act. The OMB Guidance
provides that “[bjeginning with their FY 2018 Annual Performance Reports, agencies must report the
appropriate performance data for each performance indicator and goal, and identify ¢ach action
svaluated for indicator 1. each Regunlatory Reform Task Force recommendation for indicator 2, and each
EO 13771 regulatory and EQO 13771 deregulatory actions for tndicators 3 and 4 respectively.”

Below are the five performance indicators that OMB 1dentified for all agencies at this time.

I. Number of evaluations o identify potential EC3 13771 deregulatory actions that included
opportunity for public input andsor peer review:

For purposes of this performance indicalor, DHS defines an “evaluation™ as a written
analysis that satisfies the requirements in OAB s smidance implementing EOs 13771 and
13777, An cvaluation can be a stand-alone analvsis or it can be an analysis that is part of
a mtlemaking action (c.g., the Regulalory Impact Analvsis associated with, or contained
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within, an NPRM). This definition is subject to change based on further guidance from
OMB.

2. Number of EQ 13771 deregulatory actions recommended by the Regulatory Reform Task
Force to the agency head. consistent with applicable faw;

Y ou should think about this mdicator (and =3 below) in terms of what 15 in your
Component’s control. For example, for this indicator. you would identify the number of
actionable deregulatory actions that vou belizve your Component will recommend to the
Regulatory Reform Task Force in the specified time period.

3. Number of EQ 13771 deregulatory actions issued that address recommendations by the
Regulatory Reform Task Force;

For purposes of this performance mdicator, DHS defines the term ““issue™ to refer to
publication in the Federal Register. This definition is subject to change based on further
guidanee from OMR.

4. Number of EQ 13771 regulatory actions, and scparately, EQ 13771 deregulatory actions
issued; and

La

Total incremental cost of all EQ 13771 regulatory actions and EQ 13771 deregulatory actions
(including costs or cost savings carried over from previous fiscal vears).

Please start thinking about your Component™s armual goal for each of the above performance indicators.
Please also think about how your Component will gather the performance data for each indicator and
goal. At afuture date, the Regulatory Reform Task Force will set a dzadline by which all Components
must submit their annual goals. In the meantime, if yvou can wdeatify vour Component’s proposed annual
goal at this time. pleasc include that information in vour June submission.

Finally, in their April 28 Guidance, OMB indicated that agencies should also “establish and report other
meaningful performance indicators and goals for the purpose of evaluating and improving the net
benefils of their respective regulatory programs.™ The Regulatory Reform Task Foree will conmtact
Components if and when the Task Force believes it would appropriate for DHS to develop new
performance indicators in additien 1o the five required ones above.

For more background on these performance indicators, see section 4{a) of the EQ 13777 and OMB’s
Apnl 28, 2017 Guidance.

6. Realignment of Resources

Please explain how your Component has realigned resources to support repulatory reform and
deregulatory efforts.
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Please include a thorough accounting of the vour Componeat regulatory/deregulatory staff. Please
provide specific numbers on the Component staff such as — How many regulatory ¢conomists does your
Component employ? How many regulatory attorneys? How many regulatory writers/analysts? Please
also identify how many of those Component regulatory economists are solely dedicated toward
deregulatory cfforts: sinuilarly: please identify how many of thase Component regulatory attorneys are
solely dedicated toward deregulatory effons.

For the major regulatory Componenis (i.c.. CBP, FEMA, ICE. NPPI), TSA, USCG, and USCIS), pleasc
also identily your plan to accomplish your regulatory priorities {including Administration priority
regulations and legally-required regulations) while still adequately resourcing deregulatory efforts What
sleps are you 1aking 1o he able 1o meel both goals?

Thank you for your assistance and cooperation with these important initiatives,

Questions

ileasc dl'lccl ii iluestions 1o Christina MeIJonald, Associate Genceral Counsel for Regulatory AfTairs
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