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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF MANAGEMENT

Office of the Chief Privacy Officer

July 30, 2018

RE: FOIA Request No. 18-01325-F

This letter is a final response to your request for information pursuant to the Freedom of Information Act
(FOIA), 5 U.S.C. § 552, dated March 16™, 2018 and received in this office on March 21, 2018. Your
request was forwarded to the appropriate office to search for documents that may be responsive to your
request: Office of the Chief Financial Officer (OCFO).

You requested the following:

e A copy of the 10 (ten) most recent annual reports of the “advocate for competition™ for the
Department.

Attached to this e-mail are 63 pages of fully releasable documents that are responsive to your request.
The documents provided are:

e The U.S. Department of Education Competition Advocate Reports for FY 2008 — FY 2016.

Provisions of the FOIA allow us to recover the costs pertaining to your request. The Department has
concluded that you fall within the category of “an all other use requester.” However, the Department has
provided you with these responsive documents, at no cost. The Department’s release of information at no
cost does not constitute the grant of a fee waiver, and does not infer or imply that you will be granted a
fee waiver for future requests made under FOIA to the Department.

The Department has completed the processing of your request. You have the right to seek further
assistance from the Department’s FOIA Public Liaison, Robert Wehausen. The Department’s FOIA
Public Liaison can be reached by e-email at robert.wehausen(@ed.gov; by phone at 202-205-0733; by fax
at 202-401-0920; or by mail at Office of the Chief Privacy Officer, U.S. Department of Education, 400
Maryland Ave., SW, LBJ 2W208-26, Washington, DC 20202-4536, Attn: FOIA Public Liaison.

If you have any questions, please contact the FOIA Service Center at (202) 401-8365 or via e-mail at
EDFOIAManager@ed.gov.

Sincerely,

Arthar Caliguinan

Arthur Caliguiran

FOIA Analyst

FOIA Service Center
Enclosure

400 MARYLAND AVE., S.W., WASHINGTON, DC 20202-4500
www.ed.gov
The Department of Education’s mission is to promote student achievement and preparation for global competitiveness by
Sfostering educational excellence and ensuring equal access.



UNITED STATES DEPARTMENT OF EDUCATION
Office of the Chief Financial Officer
Contracts and Acquisitions Management

MEMORANDUM
DATE: January 30, 2009
TO: Thomas P. Skelly

Acting Chief Acquisition Officer

FROM : Fugh J. H%’I /

Director, ‘Gontracts and Acquisitions Management, and
Senior Procurement Executive

SUBJECT: FY2008 U.S. Department of Education Competition Advocate
Report

Attached for your information is the FY2008 U.S. Department of Education
Competition Advocate Report. FAR 6.502(b)(2) requires the agency Competition
Advocate to submit an annual report to the Senior Procurement Executive and
Chief Acquisition Officer. | will have further discussions with Jim Ropelewski
concerning implementing his recommendations.

If you have any questions regarding this report, please do not hesitate to contact
Jim Ropelewski at (202) 245-6621.

550 12th Street SW, 7th Floor, Washington, D.C. 20202-4447
Our Mission is to ensure equal access to education and to promote educational excellence throughout the Nation



UNITED STATES DEPARTMENT OF EDUCATION
Office of the Chief Financial Officer
Contracts and Acquisitions Management

MEMORANDUM
DATE: January 30, 2009
TO: Thomas Skelly

Acting Chief Financial Officer, and
Acting Chief Acquisition Officer

/ P § Y
R s,
THROUGH:  Hugh.J "Huryitz /

Director, Contracts and Acquisitions Management, and
Senior Procurement Executive
P

I Y .

) 1'.;'{ Wy () .5«{;."/01('&‘\.. £

FROM: \:James l.. Ropelewski
Deputy Director, Contracts and Acquisitions Management
Agency Competition Advocate

SUBJECT:  FY2008 U.S. Department of Education Competition Advocate Report

introduction

In accordance with Federal Acquisition Regulation (FAR) 6.5, the U.S. Department of Education
(ED or “the Department”) has appointed an Agency Competition Advocate {CA) responsible for
promoting and chatllenging barriers to full and open competition and the acquisition of
commercial items. In addition, both of the Department’s contracting activities {Contracts and
Acquisitions Management (CAM) and Federal Student Aid Acquisitions (FSA)) are served by
Procuring Activity Competition Advocates.

In Fiscal Year (FY) 2008, ED designated James Ropelewski, Deputy Director, CAM, as the
Agency Competition Advocate. The Procuring Activity Competition Advocates are James
Ropelewski for CAM, and John Fare for FSA.

The Department's acquisition leaders are champions for competition and take a personal
interest in organizational acquisitions and programs. From being involved as part of
brainstorming sessions that help define acquisition strategies, to reviewing solicitations to
ensure requirements are not overly restrictive, acquisition leadership sends the message that
competition is the standard for accomplishing the mission. This attitude resonates with the
Contract Specialists and Contracting Officers in the contracting activities. Contracting
personnel recognize the value that competition brings to the acquisition process - dollar
savings, increased quality in performance, innovative solutions, better service, and
transparency of publicly-funded activities. These values are illustrated by the fact that, for FY
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2007, OFPP ranked ED third among agencies in the use of competition.”

ED contracting personne! use market research to help define or refine their requirements, and
use a variety of methods in acquiring goods and services, including the use of GSA
Schedules, internal IDIQ contracts, Blanket Purchase Agreements, and various contract types
resulting from competition on the open market. Contracting personnel also use FedBizOpps fo
assure the widest dissemintation of their requirements and to solicit information regarding the
marketplace.

The remainder of this report summarizes competition at ED and includes plans to expand and
promote competition. The Department anticipates that strengthening competition wili lead to
better prices and greater quality and responsiveness in delivery of goods and services.

Competition Summary

The following table provides a high-level surmmary of competition at ED for fiscal year 2007 and
2008. ED is consistently competing over 83% of its dollars. The table is populated with data
obtained from standard reports in the Federal Procurement Data System—Next Generation
(FPDS—NG). It should be noted that FPDS—NG contains a number of limitations that result in
a smaller percentage of competed actions than is actually the case. For instance, ED makes
widespread use of Blanket Purchase Agreements. ED’s Blanket Purchase Agreements are
competitively awarded, and are based upon Federal Supply Schedules that are also
competitively awarded. However, it was recently discovered that FPDS—NG records tasks
issued off of Bianket Purchase Agreements as non-competitive, notwithstanding the fact that the
tasks are competitive. A work around has been identified to record the competitive nature of the
awards, and actions are being undertaken to make the changes. This limitation impacts the
accurate recording of a large number of acquisitions. While the table below notes that 84% of
ED's contract dollars were competitively awarded, the actual number of competitive awards and
competitively awarded dollars are higher.

COMPETITION REPORT
Competition Base Competed Percentage
FY | (Dollars) (Dollars) Competed (Dollars)
2007 |$1,291,696,335.62 ($1,074,757,579.55 83%
2008 19$1,283,161,785.17$1,074,336,032.25 84%

Source: FPDS Standard Competition Report (January 2009}

Actions Taken During the Reporting Period

Opportunities and actions taken to acquire commercial items to meet the needs of the
agency.

ED as a whole increased the number of actions and dollars for which commercial itern
acquisiion procedures were used from FY 2007 1o FY 2008. Conliracting personnel work with
their program offices to define requirements as soon as a need is identified; including reviewing
the market's capability to respond to a requirement with commercially available products or
services. Acquisition planning plays a key role in identifying commercially available services
and supplies thal will satisfy the government’s requirement.

" OFPP Memo on Elfective Praclices for Enhancing Competition to Senior Procurement Executives dated
July 18, 2008
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ED, for example, makes widespread use of commercial supplies and services through Federat
Supply Schedules and Blanket Purchase Agreements (BPA}, all of which include commercial
terms and conditions. In addition, the contracting activities use the commercial item acquisition
procedures in FAR Part 12 to make open market awards of commercial supplies and services.
Finaily, ED has utiiized the Federal Strategic Sourcing [nitiative (FSSI) to award contracts for
both office supplies and express and ground domestic delivery services. By using the FSSt
BPAs for these common commercial items, ED is leveraging its buying power and anticipates
reducing costs, increasing achievement of socio-economic goals, and improving supplier
management.

The following chart contains data extracted from standard reports in FPDS—NG for FY 2008.
Please note, prev-ous comments relative to FPDS—NG limitations apply in the commercial item
acquisition area as well.

_ COMMERCIAL ITEM ACQUISITIONS
Commerciall Commercial
Procedures| Procedures

FY Actions Dollars
| 2007 58  |$44,346,200.47
2008 103 [$45,782,872.03

Scurce: FPDS Standard Report Total Actions by PSC {January 2003)

Opportunities and actions taken to achieve full and open competition in the contracting
operations of the agency.

ED is committed to maximizing full and apen competition in its contracting activities. As per the
FAR, the CAs review Justifications for Other than Full and Open Competition for all acquisitions
for between $550,000 and $11.5 million. Accordingly, at those thresholds, non-competitive
actions must be approved by the CA. Also, ED uses the acquisition planning and Contract
Review Board (CRB) processes to emphasize the need for full and open competition. In FY
2008, CAM's CRRB procedure was rewritten and includes CRB review for adequate competition.
FSA's CRB also reviews for adequate competition. Both CRBs challenge proposed exceptions
to competition and the period of performance for acquisitions that have a legitimate basis for
award under other than full and open competition.

In addition, both contracting activities use requests for information and pre-proposal
conferences to facilitate competition. The goal of these activities is to explain requirements and
answer guestions for complex contracts before potential offerors develop proposais. By doing
so, potential offerors’ understanding of ED requirements can be improved, allowing them to
judge how they can satisfy the Department's requirements and increase their efficiency in
proposal preparation,

ED is proactive in utilizing the internet to increase competition. In addition to following the FAR
requirements for publicizing contract opportunities over $25,000 on FedBizOpps, the
Department aise posts most business opportunities in the $10,000 to $25,000 range. At the
same time, ED publishes on the www.ed.gov website a guide to "Doing Business with the U.S.
Department of Education,” a document written in conjunction with the Office of Small
Disadvantaged Business Utilization (OSDBU) that emphasizes business opportunities for small
businesses, a Forecast of ED Contract Opportunities, and a link to currently available contract
solicitations.

ED a'so is taking steps to award muitiple award vehicles that assure continued competition.

350 12th Sueer SW, 7th Floor, Washington, D.C. 20202-4447
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The unrestricted Enterprise Data Suppaort Services (EDSS) contracts were awarded to five
contractors to provide information technology development services for FSA. An additional
group of small business set-aside EDSS contracts will provide a pool of service contracts for
FSA. The Private Collection Agency {(PCA} contracts will support collection resolution from
borrowers who default on Federal Student Aid loans. Through fair opportunity for consideration,
FSA anticipates they will continue to receive competitive and qualitative proposals from
contractors as they continue to compete for the government’s business.

Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required, or essential physical characteristics.

ED uses the CRB review process to ensure requirements are properly defined. During reviews,
the CRB checks proposed contract actions to examine how well the actions further public policy
goals, including the use of performance-based acquisition requirements.

For several years now, CAM has awarded muitiple task order contracts under its Multiple Award
Task Order (MATO) contracting program. The MATQ initiative has been an important part of
how the Department does business since FY 2004. The purpose of the MATO program is to
make available to ED components a streamlined, competitively priced contracting mechanism
that helps individual program offices meet their procurement needs for products and services
across a wide range of subject areas relating to key education issues. More than 100 separate
vendors are availabte through the MATO program, and these vendors’ contracts were awarded
using full and open competition. As a matter of policy, all task orders awarded under the MATO
vehicle must be awarded as performance-based acquisitions. The performance-based MATO
reguirements state the activity's desired result(s) and allow for the winning contractor to propose
the best method of attainment.

Finally, to assist the acquisition workforce in defining requirements in terms of functions to be
performed, ED maintains a web site on its intranet dedicated to performance-based acquisition.
The site contains links to such tools as an ED Performance-Based Contracting Kit, a link to
performance-based acquisition resources from the Defense Acquisition University, a PBA
Toolkit, and a link to the Seven Steps to PBA website.

The table below shows ED performance-based acquisition results for FY 2007 and FY 2008.

Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency.

In general, ED did not have any conditions or actions, such as urgent or compelling acquisitions
for high priority or politically sensitive programs, that would unnecessarily restrict the acquisition
of commercial items or competition in the contract actions of the agency.

In the FSA arena, however, recent legisiation including the College Cost Reduction
Authorization Act (CCRAA} and the Ensuring Continued Access to Student Loans Act
(ECASLA), required FSA to assume former Federal Family Education Loan Program (FFELP)
loans in the form of additional Direct Loan (DL) capacity, and to purchase FFELP loans as far
back as 2003, in an effort to bring liquidity and stability back to the student loan market. While a
modification to the existing Commaon Services for Borrowers (CSB) contract was immediately
necessary, FSA recognized the need to have additional sources in the market capable of
servicing federal debt. A competitive acquisition is underway, with the ultimate goal of fostering
a competitive market capable of servicing federal debt.

Opportunities and actions taken to improve the quality of planning, executing, and
managing task and delivery orders.

550 12th Street SW, 7th Floor, Washington, D.C. 20202-4447
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ED coniracting personnel engage in advance acquisition planning with their Program Offices. it
is ED’s policy to conduct acquisition planning in advance of the fiscal year in which contract
awards are required and in concert with the budget formulation process and information
technology investment management process. Acquisition planning is performed in order to
promeote acquisition of commercial items, to promote full and open competition, or when full and
open competition is not required, obtaining competition to the maximum extent practicable in
consideration of the products or services to be acquired. In addition to supporting
documentation, Statements of Work, Performance Work Statements, Statements of Objectives,
and evaluation criteria are reviewed by the Contract Specialist, Contracting Officer, Supervisory
Group Manager, and CRB (if meeting thresholds), to ensure clearly defined government
requirements and meaningful evaiuation criteria that discriminate amongst competitors.

As mentioned above, for severat years now, CAM has awarded multiple task order contracts
under its MATO contracting program. To ensure competition within the MATQ task order
process, requirements being competed under the MATO program are provided to every MATO
contractor at the beginning of the procurement process. Each vendor is provided an opportunity
to submit a capability statement in response to an ED requirement.

New Initiatives for Future Reporting Period(s)

New initiatives required to increase the acquisition of commercial items.

ED uses the acquisition ptanning and the CRB processes to increase the acquisition of
commercial items. As stated above, acquisition planning is performed in order to promote and
provide for acquisition of commercial items to the extent that commercial items are available or
suitable for ED’s needs, or items of a non-developmental nature. At the same time, CRB
reviewers regularly consult with Contracting Officers about requirements that can be procured
as commercial items. Recently, CAM used commercial item acquisition procedures to procure
IT infrastructure and support services including desktop services, helpdesk support services,
systems/data center operations services, e-mail, network services, disaster recovery services,
special services, and printer services.

It is clear there is an immediate need for methods to work around FPDS—NG system
fimitations. Solutions are being developed and greater accuracy in reporting is expected to
have a iong-term impact on results that are extracted from reports.

New initiatives required to increase competition.

In FY 2009, CAM is adopting best practices identified in OMB’s Report on Effective Practices for
Enhancing Competition. The best practices include:

« Ensuring that the acquisition strategy section of the OMB Exhibit 300 business case
adequately addresses competition — CAM staff will attend training on Exhibit 300
given by the Office of the Chief Information Officer (OCIO); and,

- Using Contract Management Reviews to identify and address any barriers to
competition.

The National Student Clearinghouse coniract provides student enroliment data to FSA. This
long-term contract was inilially awarded on a sole source basis. While a subsequent
requirement was issued competitively, only one proposal was received. As part of acguisition
planning for a re-competition of this contract, FSA examined the market and identified similar
types of services that were being performed by contract for other federal agencies. By more
closely examining the government’s requirement and eliminating terms and cenditions that may

550 12th Street SW, 7th Floor, Washington, D.C. 20202-4447
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restrict competition, FSA anticipates increasing the pool of contractors that can respond to the
government’'s requirement. The EDSS contracts, mentioned earlier in this report, are another
example of new initiatives designed to increase competition.

New initiatives to ensure requirements are stated in terms of functions to be performed,
performance required, or essential physical characteristics.

in FY 2009, ED will recompete the MATO contracts. Once again, all task orders under this
vehicle will be performance-based. At the same time, ED will conduct additional training on
performance-based acquisition. Specifically, FSA has a class scheduled for February 25, 2009
on performance-based acquisitions and CAM intends to offer a performance-based acquisition
seminar to members of the acquisition workforce, including contracting officer’s representatives
(CORs). Finaliy, ED’s solution to the FPDS-NG systems limitations, mentioned above, wili
inciude a section on the appropriate recording of performance-based actions.

Any barriers to the acquisition of commercial items or competition that remain.

ED has not identified any significant barriers to the acquisition of commercial items or
competition that remain. While some legacy systems continue to require contracting from a
single source, retirement and decommission of these systems and restructuring the approach
for their replacement will open additionai dollars to competition.

Other ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research.

ED was diligent over the past twelve maonths in assuring that acquisition personnel were
certified at the appropriate FAC-C Level and are working towards their next appropriate level.
Competition and commercial contracting are part of the training curriculum of FAC-C classes.
Additionally, ED will supplement training with lessons learned, as situations present themselves.

Training for all Depariment Contracting Officer's Representatives (CORs) was provided on the
acquisition of commercial items and competition during the new OMB/OFPP mandated FAC-
COTR certification training.

FSA and CAM plan to expand their working relationship with OSDBU during FY 2009. Monthly
meetings were initiated in the fourth quarter of 2008 by FSA. CAM and FSA are currently
exploring ways to further small business participation/interest within ED.

Finally, CAM reorganized in FY 2009. As a result, a new group was formed, the Performance
and Logistics Group, which will assist the acquisition staff in the areas of market research,
strategic planning, acquisition of commercial items, and competition through methods such as
training, reporting, and liaison with the OSDBU.

New initiatives to improve the quality of planning, executing, and managing task and
delivery orders.

In FY 2009, CAM will recompete the MATO contracts. Prior to starting the new competition,
CAM conducted a complete review of the program and it was determined that it remains an
effective approach to meeting ED’s task order contracting needs.

Initiatives that ensure task and delivery orders over $1,000,000 issued under multiple
award contracts are properly planned, issued, and comply with 8.405 and 16.505.

ED complies with FAR Subparts 8.405 and 16.505. As stated above, in FY 2009, the
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Department will conduct Contract Management Reviews to ensure ED contracting complies with
all FAR and ED-specific rules and regulations.

Recommendations

Recommendation regarding establishing goals and plans for increasing competition on a
fiscal year basis.

The Competition Advocate recommends the foliowing actions:

1. Engage contracting staff and Program Offices in providing early input into establishing
meaningful competition goals.

2. Use the Acquisition Plan as a forecast tool to identify opportunities to increase competitively
awarded contracts and the use of commercial procedures and performance-based strategies.

3. Provide regular updates to the procurement forecast to assure the widest dissemination of
the government’s pianned contract activities.

4. Develop a communication strategy that includes updates that document progress towards
goal achievement,

Recommendation regarding establishing a system of personal and organizational
accountability for competition, which may include the use of recognition and awards to
motivate program managers, contracting officers, and others in authority to promote
competition in acquisition.

ED presently has a recognition program tied to individual performance. ED uses monetary and
non-monetary awards to motivate Contract Specialists and Contracting Officers to achieve
desired outcomes including promoting competition in acquisition. The Senior Procurement
Executive has encouraged the use of the FAl awards program, including the Shine initiative,
and the contracting activities will be encouraged to nominate outstanding staff members for
such awards. FSA nominated an individual for the SHINE award during FY 2008, and that
nominee was a finalist.

550 12th Street SW, 7th Floor, Washington, [).C. 20202-4447
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UNITED STATES DEPARTMENT OF EDUCATION
Office of the Chief Financial Officer
Contracts and Acquisitions Management

MEMORANDUM

TO: Thomas Skelly
Chief Acquisition Officer (Acting)

TO: Hugh J. Hurwitz

Senior Procurement Executive
\

\{‘-; r:sﬁ/ﬁaﬁpf&y/fw
FROM: ﬁ;mes Ropelewski
~Agency Competition Advocate

DATE: January 29, 2010

SUBJECT: FY2009 U.S. Department of Education Competition Advocate Report

Introduction

As stated in the FY2009 Competition Advocate Report |, the U.S. Department of Education (ED)
has appointed an Agency Competition Advocate (CA) responsible for promoting and chalienging
barriers to full and open competition and the acquisition of commercial items in both Contracts
and Acquisition Management (CAM} and Federal Student Aid (FSA). This is in accordance with
Federal Acquisition Regulation {(FAR) 6.5 which also requires the CA to prepare an annual
report for the Senior Procurement Executive (SPE) and the Chief Acquisition Officer (CAQ).

ED continues rank among the top of the agencies in the use of competition with an increase of
one percent each year since FY2007. The reported number of commercial procedures actions
increased significantly in FY2009 from 103 actions reported in FY2008 to 580 actions reported
in FY2009.

ED continues to have a low number of approved Justifications for Other than Full and Open
Competition. Both CAM and FSA contracting personnel continue to use market research to
help define or refine their requirements, and use a variety of methods in acquiring goods and
services, including the use of GSA Schedules, internal IDIQ contracts, Blanket Purchase
Agreements (BPA), and various contract types resulting from competition on the open market.
The Contracts Review Board (CRB) process continues to be used to ensure requirements are
properly defined. This year the American Recovery and Reinvestment Act (ARRA) increased
awareness of the need for full and open competition and a higher review for sole sourcing. ED
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followed all the OMB guidance related to competing ARRA actions and implemented additional
ED-specific measures

The remainder of this report summarizes competition at ED and includes plans to expand and
promote competition. ED anticipates that continuing to strengthen competition will lead to
better prices and greater guality and responsiveness in delivery of goods and services.

Competition Summary Table

The following table provides a high-level summary of competition at ED for fiscal years 2007.
2008 and 2009. In FY 2009, ED competed 85% of its dollars  In both 2008 and 2009 there was
an increase of 1% annually in dollars competed. A significant percentage of dollars not
competed are due to continued reliance on legacy systems for which no other provider is
available. The table below is populated with data obtained from standard reports in the Federal
Procurement Data System-—Next Generation (FPDS—NG).

'COMPETITION REPORT
Competition Bage Competed  [Percentage Com
FY (DoYlars) _ (Dollars) (Dotiars)
2007 |$1,291,696,335.62$1,074,757,579.55 83% |
| 2008 1$1.283,161,785.17 1$1,074,336,032.25 84% |
2009  $1.411,635,499.20 $1.205,391,720.67 85%

Actions Taken During the Reporting Period

Opportunities and actions taken to acquire commercial items to meet the needs of the
agency

ED makes widespread use of commercial supplies and services through BPAs, all of which
include commercial terms and conditions.

Contracting personnel continue to work with their program offices to define requirements as
soon as a need is identified; including reviewing the market to identify the market's capability to
respond to a requirement with commercially available products or services. Acquisition planning
plays a key role in identifying commercially available services and supplies that will satisfy the
government’s requirement.

This year contracting personnel received training in defining requirements. This training will
better enable the contracting workforce to define requirements in terms that will encourage
competition and suppon the use of commercial items.



The following chart contains data extracted from standard reports in FPDS—NG for FY 2009.

] 4
COMMERCIAL ITEM ACQUISITIONS |

|Commercial| Commercial

’ Procedures | Procedures
FY Actions Dollars |
2007 58 $44,346,200 47 |
2008 103 $45.782.872.03
| 2009 | 580  |$136,254,589.80

Note: Greater strides are being made in the acquisition of commercial items based on reported
FPDS—NG data. ED staff is coding commercial item acquisitions more accurately due to
training by CAM's Performance and Logistics Group (PLG). Product Service Codes (PSC) with
the highest increase in commercial item acquisitions include the codes for education and
training, technical assistance, logistical support and program evaluation, ADP and
telecommunication, research and development, and software, office supplies, printed materials
and furniture.

However the actions and dollars are still underrepresented due to the improper commercial
item acquisition coding of Federal Supply Schedules by GSA. ED is unaware of any planned
corrections. As a result, task and delivery orders awarded off of the miscoded vehicles are
recorded as “Commercial ltem Procedures not Used.” Since the field is not editable in FPDS—
NG. our ability to accurately report our achievements in this area is limited. ED makes
widespread use of these vehicles, so the impact is significant.

Opportunities and actions taken to achieve full and open competition in the contracting
operations of the agency

ED is committed to maximizing full and open competition in its contracting activities. As per the
FAR, the CA’s review Justifications for Other than Full and Open Competition (JOFOC) for all
acquisitions for between $550.000 and $11.5 millicn.

Both contracting activities continue to use requests for information and pre-proposal
conferences to facilitate competition. Federal Student Aid uses Pre-Planning Conferences
(PPC) as an opportunity for Contracting Officers and members of the acquisition team to
discuss planned approaches in addressing upcoming acquisitions with Contract Review Board
(CRB) members. The PPC is an informal discussion where alternative solutions may be
debated or considered. A challenge to competition may be addressed at this time or during the
conduct of the Solicitation CRB. if the acquisition meets the threshold requiring signatures of
the CA. Head of the Contracting Activity (HCA), or SPE, challenges may occur at this level as
well.

Also, over the course of FY 2008, FSA's competition statistics were routinely updated and
posted to give a visual picture of FSA acquisition teams' relative standing with each other in
awarding contracts subject to competitive procedures and towards meeting socio-economic
objectives. The statistics served as an incentive for cross-team competition, and also provided
an example of metrics that would be used to document team achievement in FY10 individual
performance plan geals.

ARRA policy has increased awareness of the need for full and open competition and a higher
review for sole sourcing. ED followed all the OMB guidance related to competing ARRA



actions, to include, required postings to FedBizOpps, etc. In addition, ED implemented specific
measures for ARRA actions to reinforce the importance of competition. The ED measures
included:

* Al ARRA awards anticipated to exceed $25,000 are forwarded to the appropriate CRB.
This included modifications that increased the overall contract value to exceed this
threshold. The SPE could review any action less than $25,000 at his discretion.

« Also, in order to ensure competition to the maximum extent possible, the threshold for
the Contracting Activity's CA approval was lowered to $100,000 for all ARRA actions.

¢ Finally, all ARRA actions that were not competed, regardless of dollar value, required a
Determination and Findings (D&F). The D&F required HCA and CA review and
approval.

The awareness brought about by ARRA influenced ail contracts work.

In last year's report, CAM stated that it would adopt best practices identified in OMB’s Report on
Effective Practices for Enhancing Competition, The adopted best practices included:

« Ensuring that the acquisition strategy section of the OMB Exhibit 300 business case
adequately addresses competition — CAM staff attended training on Exhibit 300 given by the
Office of the Chief Information Officer (OCIQ}; and,

» Using Contract Management Reviews (CMR) to identify and address any barriers to
competition. In FY2009 eight CMRs were held. As a part of the process, restrictions to
competition were identified and guidance was given to the Program and contracting offices.

FSA and CAM also reported that they planned to expand their working relationship with Office of
Small and Disadvantaged Business Utilization (OSDBU) during FY 2009. The Small Business
Administration {(SBA) held three informaticn sessions for CAM contracting personnel to promote
the participation of small businesses in competing for ED contracts.

The financial crisis this year created problems in the student loan market. Many banks stopped
offering student loans and many others threatened to do so. In order to provide capital to
expand the availability of aid, FSA bought $30 billion in student icans. At the same time,
schools started turning towards the Direct Loan program to secure their financial aid. A side
effect of this action was to significantly expand the volume of federal loan assets and a
corresponding increase in the number of borrowers serviced by FSA. A single contractor
serviced these loans, and the potential volume increase threatened to overwheim the capacity
of the contractor to service the loans. In response, FSA awarded four additional contracts to
commercial providers to handle the growth of loan servicing requirements.

The Enterprise Development Support Services (EDSS) Modei developed by FSA uses a more
in-depth approach to analyze business needs and the vision of the organization. The mode|
recognizes that a “single vendor™ may not bring the best value to the organization. The resuiting
EDSS IDIQ contracts are segmented into defined functional areas, and provide multiple sources
from which to solicit technical solutions across each stage of a system life cycle.



Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required, or essential physical characteristics

ED continues to use the CRB review process to ensure requirements are properly defined.
During reviews, the CRB checks proposed contract actions to examine how well the actions
further public policy geals. including performance-based acquisition.

As reported last year, since FY2004 CAM has awarded multipie task order contracts under its
Multiple Award Task Order (MATQO) contracting program. The purpose of the MATQO program is
to make available to ED components a streamlined. competitively priced contracting mechanism
that helps individual program offices meet their procurement needs for products and services
across a wide range of subject areas relating to key education issues. CAM continued to use
the MATO program during FY2009.

FSA awarded 22 Private Collection Agency (PCA) contracts this year to collect defaulted
student loans. These flagship performance-based contracts provide for contract payment based
upcn the amount of debt the contractor is able to successfully collect and the relative standings
of the contractors against each other. With the distribution of loans dependent upon contractor
achievements in these measures. the PCA’s are resulis-driven and assure competition across
the duration of the contracts.

As stated above, CAM held training on defining requirements for its staff in FY 2009. FSA also
held a class in February 2009 on performance-based acquisitions and CAM offered a
performance-based acquisition seminar to members of the acqguisition workforce, including
contracting officer's representatives (CORs). ED’s solution to FPDS-NG systems limitations
included training on the appropriate recording of performance-based actions in FPDS-NG.

The table below shows ED performance-based acquisition results for FY 2007 FY 2008 and
FY2009.

PERFORMANCE~-BASED ACQUISITION REPORT

l

Eligible PBA % Eligible % PBA
FY Dotlars PBA Dollars| PBA Dollars Dollars !
12007/$1,216,128,870.21] 100.00% |$827,803,697.74 68 %
'2008'$1.228.379,962 98 100.00% |$701,947.107.37 57%
2009 $1,340.697,360.69,  100.00% |3962,548.571.04 72%
Source: FPDS Standard Performance-Based Acquisition Report (January 2009)

Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency

Presidential or congressional mandates requiring immediate action on activities associated with
student loans and grants may restrict competition when industry response time to accommodate
the changes is extensive. The resulting action may lead to modification of existing contracts
ingtead of a competitive action.



Oppertunities and actions taken to improve the quality of planning, executing, and
managing task and delivery orders

ED contracting personnel continue to engage in advance acquisition planning with their
Program Offices in advance of the fiscal year in which contract awards are required and in
concert with the budget formulation process and information technology investment
management process.

As mentioned above, for several years now, CAM has awarded multipie task order contracts
under its MATO contracting program. To ensure competition within the MATO task order
process, requirements being competed under the MATO program are provided to every MATO
contractor at the beginning of the procurement process. Each vendor is provided an opportunity
to submit a capability statement in response to an ED requirement.

New Initiatives for Future Reporting Period(s)

New initiatives required to increase the acquisition of commercial items

ED continues to use the acquisition planning and the CRB processes to in¢crease the acquisition
of commercial items. As stated above, acquisition planning is performed in order to promote
and provide for acquisition of commercial items to the extent that commercial items are
available or suitable for ED's needs, or items of a non-developmental nature. At the same time,
CRB reviewers regularly consult with Contracting Officers about requirements that can be
procured as commercial items.

New initiatives required to increase competition

OMB issued Memorandum M-09-25, improving Government Acquisition. ED was required to
submit to OMB the Department of Education Plan for Improving Acquisition. The plan was
submitted to OMB in November 2009 and ED has had discussions with OMB about the plan.
One element of the plan was to increase Competition Advocate and Contract Review Board
scrutiny.

In addition, ED recently established higher scrutiny ( than required by the FAR) through a CRB
review process for all high-risk contracting types, including non-competitive contracting.
Because non-competitive contracting poses special risks of overspending, ED acquisition
managers will closely examine planned actions using this high-risk contracting authority. In
CAM, during the acquisition planning process, prior to the formal CRB review process,
acquisition managers will identify actions intending to use high-risk contracting authorities.
Contracting Officers will be required to justify the use of any of these contracting methods or
types before proceeding with the acquisition.

Also ED issued guidance on reducing high-risk contracting, which includes non-competitive
contracts. |t requires new acquisition planning considerations, and acquisition planning review
when considering high-risk contracting.

ED will continue to use Contract Management Reviews to identify and address any barriers to
competition. There are 19 CMRs scheduled for FY2010, which covers both contracting activities
and every POC.



New initiatives to ensure requirements are stated in terms of functions to be performed,
performance required, or essential physical characteristics

In FY 2009, ED recompeted the MATO contracts. The contracts, now called ED-SAT, will be
issued as BPAs in FY2010. Once again, all purchase orders issued under this vehicle will be
performance-based.

The performance work statement for the BPAs in the ED-SAT program specifies: ‘The work to
be performed by the contractor will be defined in specific work assignments (orders} which will
specify task objectives, list all detailed requirements, and describe the work to be performed,
deliverables, and schedules.’ In addition, internal policies governing Contracting Officer and
Contract Specialist use of the ED-SAT procurement vehicle will specify that calls issued under
the ED-SAT BPAs shall be performance-based.”

Any barriers to the acquisition of commercial items or competition that remain

ED has not identified any significant barriers to the acquisition of commercial items or
competition.

Other ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research

ED is planning an Acquisition Conference to be held in the Spring of FY2010. The conference
will provide an opportunity for learning and sharing of best practices. The conference, which is
stil in the planning stages, is expected to include a session focused on promoting competition.

CAM contracting officers and contract specialists under the oversight of CAM PLG are revising
or writing new chapters in their Acquisitions Procedures Manual (APM}, including some that will
address the acquisition of commercial items and competition. The chapters related to
acquisition of commercial items and competition scheduled to be published in FY2010 include:

o Reducing High-Risk Contracting (see a description in the section on New
initiatives required to increase competition,)

o Writing Individual Acquisition Plans- including planning for PBAs, acquisition of
commercial items, and competition,;

o Synopsizing in FedBizOps — which promotes competition by the early wide-
spread dissemination of information on ED contracting; and

o Ensuring Competition in Subcontracting — which brings competition to the level
below the contractor.

The FSA Acquisitions Group presented a 2-hour session on an overview of the procurement
process to FSA employees. The interactive session helped deliver a greater awareness of the
role of acquisitions in the delivery of our mission and an understanding of some of the limits and
considerations of the acquisition function. Other training opportunities this year included Small
Business Contracting and Performance-Based Contracting; both of these classes received wide
attendance.



New initiatives to improve the quality of planning, executing, and managing task and
delivery orders

As stated before, in FY 2009, ED recompeted the MATO contracts. The contracts, now called
ED-SAT, will be issued as BPAs in FY2010. Once again, all purchase orders issued under this
vehicle will be performance-based.

Initiatives that ensure task and delivery orders over $1,000,000 issued under multiple
award contracts are properly planned, issued, and comply with 8.405 and 16.505.

In FY 2010, the Department will conduct additional Contract Management Reviews to review
compliance with the FAR on 8.405 - Ordering Procedures for Federal Supply Schedules and
16.505 — Ordering (under Indefinite Delivery Contracts.)

Recommendations

Recommendation regarding establishing goals and plans for increasing competition on a
fiscal year basis

Competition Advocate recommends the following actions for FY2010 to assist in increasing
competition:

o Hiring a pricing analyst to project costs and help contracting officers determine if
prices offered are fair and reasonable and to enlighten internal customers on the
realities of pricing which then increases competition;

o Training the contracting workforce in researching market practices, describing
requirements, and building contracts that encourage robust competition and
incentivize strong contractor performance; and

o [ssuing an APM chapter on Reducing High-Risk Contracting.

Recommendation regarding establishing a system of personal and organizational
accountability for competition, which may include the use of recognition and awards to
motivate program managers, contracting officers, and others in authority to promote
competition in acquisition

ED's performance awards are tied to individual performance. ED uses monetary and non-
monetary awards to motivate Contract Specialists and Contracting Officers to promote best
practices in acquisition, including increasing competition, performance-based acquisition, and
the use of commercial items.

In FY2009, FSA implemented a Contract Management Review aspect of acquisition personnei
performance evaluations. A team identified measurable and achievable criteria by which
individuals will be evaluated during the fiscal year 2010 performance cycile. Quarterly progress
towards competition, file maintenance, socio-economic goals and internal controls will be
provided to individuals and teams so that they have opportunity to reflect improvement and
influence their overall rating for the evaluation period.

A team of CAM contracting officers and contracting specialists is developing customer awards,
which will recognize the staff in program offices who have successfully worked toward
increasing competition for their requirements.
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Introduction

The U.8. Department of Education’s (Depariment) Agency Competition Advocate (CA)
continues to identify and challenge barriers to full and open competition in the acquisition of
commercial items in accordance with Federal Acquisition Regulation (FAR) 6.5. In accordance
with the assigned duties, the CA is required to prepare an annual report for the Senior
Procurement Executive (SPE) and the Chief Acquisition Officer (CAQ). The following satisfies
the reporting requirements and serves as the Fiscal Years (FY) 2010 and 2011 Competition
Advocate Report,

As further detailed in the following discussion, the Department continues to rank among top
federal agencies in the use of competition as reported in the Federal Procurement Data
System-Next Generation (FPDS-NG) as evidenced by the organization's ranking 15" among
67 agencies in FY10 and 16" among 66 agencies in FY11. The reported number of
commercial procedures actions increased substantially from 580 actions reported in FY 2008
to 1,030 actions reported in FY 2010 and 1,104 actions in FY 2011. Aithough the Department
continued to emphasize the use of commercial procedures during these time periods, some of
the increase may be attributed to the commercial procedures actions field being made a
mandatory field in FPDS-NG during FY 2010.

We tracked the percentage of competitive contracts during FY 2010 and FY 2011 and
conducted a number of initiatives (as identified in this report) to strengthen competition, even
though these efforts were not documented in writing.

The Department's acquisition workforce continues to maximize the use of competition by
conducting extensive market research to help define or refine the associated requirements and
using a variety of methods to procure goods and services, including the use of GSA
Schedules, internal Indefinite Delivery Indefinite Quantity (IDIQ) contracts, Blanket Purchase
Agreements (BPA), and the various contract types. As a result of these efforts, the doilar
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amount for 'Other than Full and Open Competition’ was only 13.8% in FY10 and 13.2% in
FY11 of the total dollars available for competition.

The Department’s acquisition workforce consistently serves as champions for competition as
they are personally involved with each of the organization’s acquisitions and programs. From
being involved as part of brainstorming sessions that help define acquisition strategies, to
reviewing solicitations so as to ensure requirements are not overly restrictive, the Department
has established an organizational culture that appreciates and expects compstition as a
necessary comporent to achieving the Department’s mission and fulfilling its fiduciary
responsibilities. This ingrained culture is consistently reinforced by the Contract Specialists
{CS) and Contracting Officers (CQO} in each of the two contracting activities who recognize the
value that competition brings to the acquisition process - dollar savings, increased quality in
performance, innovative solutions, better service, and transparency of publicly-funded
activities.

The remainder of this report summarizes the Department's competition efforts and outcomes.

Competition Summary

The foitowing table provides a high-level summary of those contract dollars that were eligible for
competition and obligated by the Department for FYs 2010 and 2011. The presented data was
obtained from FPDS-NG, and as illustrated, the Department has consistently competed over
85% of its dollars.

- :
| - COMPETITION REPORT __ v' 1
iCor-ﬁpeti-tion Base 'Cdfnpetéd _ [ Percentage ‘

FY \ {Dollars) .- . (Doliars) -~ | Competed (Dollars) |

| 2009 |$1,411,635,499.00 [$1,205,394,721.00 85% l

2010 :‘v$1,835,371,280.00 $1,584,048,124.0d 86% ‘
| 2011 |$1,864,995,865.00 $1,618,175,289.00 87% |

Source: FPDS Standard Competition Repart (Sep 2013)

Opportunities and actions taken to acquire commercial items to meet the needs of the
agency

As a whole, the Depanment increased the number of actions and dollars for which commercial
item acquisition procedures were used from FY 2007 to FY 2011. Acquisition ptanning is central
to identifying commercially availabie services and supplies that will satisfy the government's
requirement. It is during the acquisition planning phase that the CO and CS8 work with their
program office counterparts to define requirements and conduct an analysis of the market to
identify the commercially available products and services that can satisfy the Department’s
requirements.

The Department, for example, made widespread use of commercial supplies and services
through FSSs and BPAs, all of which include commercial terms and conditions. In addition, the
two contracting activities relied heavily on the commercial item acquisition procedures, as
authorized by FAR Part 12, in order to make cpen market awards of commercial supplies and
services. Finally, the Department has relied on the Federal Strategic Sourcing Initiative (FSSI)
to award contracts for both office supplies and express and ground domestic delivery services.
By using the FSS! BPAs for these common commercial items, the Department has enjoyed the
U.S. Government's leveraged buying power which promotes continued reduction of costs, an
increase in the achievement of socio-economic goals, and improved supplier management.



The following illustration contains the related commercial item data that was extracted from
FPDS-NG for FY 2009, 10 and 11.

‘ COMMERCIAL ITEM ACQUISITIONS j
Commercial Commercial

: Procedures| Procedures

FY Actions L Dollars

2009 580 $136,254,590.00

2010 | 1,030 $358,034,596‘.0Q(

2011 1,104 $522,633,453.00
Source: FPDS Standard Report Total Actions by PSC (Sep 2013}

Opportunities and actions taken to achieve full and open competition in the contracting
operations of the agency

The Department is committed to maximizing fult and open competition in its contracting
activities. As per the FAR, the CA’s review and approval is required in advance for all
Justifications for Other than Full and Open Competition for ail acquisitions for between $650,000
and $12.5 million. Planned actions above $12.5M require approvat from the head of the
contracting activity, as established by FAR 6.304(a) (3). Also, the Department uses the
acquisition planning and Contract Review Board {CRB) review processes to identify any
additional opportunities to promote full and open competition for each proposed contract action,
which is further mirrored by FSA's CRB that reviews for opportunities to promote competition.
Both CRBs challenge proposed exceptions to competition and they independently review for
unduly restrictive requirements that can stifle competition or {ater result in follow-on contracts
that will require competition exceptions. In addition, both contracting activities use requests for
information and pre-proposal conferences to facilitate competition. The Department developed
and instituted Acquisition Procedure Manual (APM) Chapter 7.7 in order to reduce high risk
contracting. Although the APM Chapter addresses & number of issues that present contracting
risk, such as the use of time-and-materials contracts, the chapter requires the acquisition team
to explore a number of questions if the planned acquisition will include certain requirements that
impact competition, such as the use of brand name products or services. The responses, if
found to be acceptable by the acquisition team, are subject to various reviews that begin with an
in-person discussion with an independent third party and end with the CA’s review and final
determination. This process ensures that the Department not only reduces the number of non-
competed acquisitions, but it further ensures that interested parties have a sound understanding
of requirements prior to submitting an offer which reinforces the Department’s opportunity to
receive innovative solutions and decrease contract costs.

The Department relies heavily on the Intemet to increase competition. In addition to following
the FAR requirements for publicizing contract opportunities over $25,000 on the government
point of entry, FedBizOpps, the Department also posts most business opportunities in the
$10,000 to $25,000 range. At the same time, the Department publishes a guide to “Doing
Business with the U S. Department of Education,” which is a document written in conjunction
with the Office of Small Disadvantaged Business Utilization (OSDBU) that emphasizes business
opportunities for small businesses, a forecast of available contract opportunities, and a link to
currently available contract solicitations.

The Department continued to make use of issuing multiple award vehicles that establishes a
pool of contracts with contract holders whereby task orders can be competed and issued in an
expeditious manner while still receiving innovative solutions and savings. For example, the
unrestricted Enterprise Data Support Services (EDSS) contracts were awarded to provide
information technology development services for FSA, which has proven valuable as the pool of
contractors continue to propose competitively priced and innovative solutions. Another example



includes FSA’s Private Collection Agency (PCA) contracts that support collection resoiution from-
borrowers who default on Federal Student Aid loans. FSA anticipates that they will continue to
receive competitively priced proposals that are of high quality from contractors as they continue
to compete for the Department’s business.

Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required or essential physical characteristics

The Department uses the CRB review process to ensure requirements are properly defined in
terms of the desired outcomes or performance standards as opposed to prescriptive
requirements that mandate how the requirements must be fulfilled. During their respective
reviews, the CRB reviews proposed contract actions to determine how well the requirements
are writlen in order to promote the receipt of innovative solutions.

As mentioned above, the Department developed APM Chapter 7.7 intended to reduce high-risk
contracting. This chapter arises from the Octaber 27, 2009, Office of Management and Budget
(OMB) memorandum, /ncreasing Competition and Structuring Conlracts for the Best Results,
which followed two related memoranda:

« Improving Government Acquisition, OMB, July 29, 2009
o Government Contracting, the White House, March 4, 2009

This APM chapter requires contracting professionals to not only examine and reduce high-risk
contracts that can stem from prescriptive requirements, but to identify how prescriptive
requirements will be addressed in future acquisitions in the event that the prescriptive approach
is presently warranted.

Finally, to assist the acquisition workforce in defining requirements in terms of functions to be
performed, the Department maintains a Web site on its infranet dedicated to performance-based
acquisition. The site (share. ed.gov/ocfo/cam/Documents/pbc_kit.doc) contains hinks to such
tools as the “Performance-Based Contracting Kit”, a ink to performance-based acquisition
resources from the Defense Acquisition University, and a link to the Seven Steps to
Performance-based Acquisition (PBA) website.

The table below, which includes data extracted from FPDS-NG, demonstrates the dollars that
were eligible and obligated by the Department as performance-based acquisition for FY 2009
through FY 2011,

e
o PERFORMANCE-BASED ACQUISIT!ON REPORT o
% Efigible | . O E
Ehglble PBA | PBA % PBA
(FY | _ Daollars | Doliars 1 PBADollars | Dollars _

2009($1,340,697,361.00{100.0000% $962,548,571.00 _T2%
50101$1.750,953,238.00[100.0000%/31.409,777,015.00,_ 81% |

20111$1,767,867,364.00100.0000%|$1,411,875,038.00 80%
Source: FPDS Standard Performance-Based Acquisifion Report (Sep 2013)




Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency

In general, the Depariment did not have any conditions or actions, such as urgent or compelling
acquisitions that would unnecessarily restrict the acquisition of commercial items or competition
in the agency's contract actions.

In accordance with Section 2212 of the Health Care and Education Reconciliation Act of 2010
{Pub.L. 111-152, 124 Stat. 1029), FSA was required to contract with eligible and qualified Not-
For-Profit vendors to service student loans. The resulting contracts were awarded in FY11
under Public Law 111-1562. Although clearly required by law, this legislation did result in the
restriction of competition in that no other vendors were authorized to compete. In addition, the
Department continued to experience the non-competitive acquisition of software licensing and
maintenance; however, this is not a condition that is unique to the Department or commercial
sector as the renewai of licensing and maintenance inherently results in brand name
restrictions.

New [nitiatives for Future Reporting Period(s): other ways in which the agency has
emphasized the acquisition of commercial items and competition in areas such as
acquisition training and research

As noted above, both FSA’s and CAM's diligence during the evaluation period ensured that,
during the evaluated period, acquisition personnel were certified at the appropriate FAC-C Level
and are working towards their next level. Competition and commerciat contracting are part of
the training curriculum of FAC-C classes. Addttionally, FSA and CAM supplement training with
lessons learned as situations present themselves and the Department holds an Acquisition
Conference every 18 months which has proven to be an extremely effective venue fc deliver
new developments in the field of federal acquisitions. The Department intends to continue these
efforts as they have proven to be the most effective way to emphasize the acquisition of
commercial items and to maintain the Department’s culture that is corhmitied to competition.

in addition, FSA and CAM have expanded their working relationship with OSDBU with the
appointment in March 2011 of a Small Business Liaison Specialist for each of the two major
contracting activities. The two Small Business Liaison Specialists actively worked with OSDBU
in FY11, as evidenced by their participation in 15 outreach sessions sponsored by the
Department or the U.S. Small Business Administration. These efforts proved to be central to
researching available scurces and, aithough most acquisition professionals focus on the
stimulation of competition for higher valued procurements, the efforts increase the likelihood of
competition for small business set asides. The Department intends 1o continue to emphasize the
role, importance and authority of the Small Business Liaison Specialists.

Recommendations

Recommendation regarding establishing goals and plans for increasing competition on a
fiscal year basis

In response to a memorandum from OMB dated October 27, 2009 regarding 'Increasing
Competition and Structuring Contracts for the Best Results,’ the Department issued chapter
7.70, Reducing High-Risk Contracting, of the Acquisition Procedures Manual to reduce the use
of high-risk contracting authorities including noncompetitive, cost-reimbursement, time-and-
materials and labor-hour contracts, as well as competitions that yield only one offer. This
chapter encourages contracting professionals to examine and reduce these categories of
acquisitions, which wiil lead to increased effectiveness of the Depariment’s competition
practices and contract type selection.



In addition, the Department in coordination with the Competition Advocate will set goals and
plans to increase competition each fiscal year.

Recommendation regarding establishing a system of personal and organizational
accountability for competition, which may include the use of recognition and awards to
motivate program managers, contracting officers, and others in authority to promote
competition in acquisition

The Department will review competition data on a fiscal year basis to ensure that any set goals
are met. We will continue to use On-the-Spot Awards (monetary and in-kind) to motivate
contracting personnel. Public recognition during conferences, meetings, etc. is also used to
recognize individuals who were outstanding in promoting competition.

We acknowledge the fact that this report is submitted late due to an oversight on our part and
we are taking action to ensure that it will not happen again. We are now collecting data and
preparing the report as each fiscal year ends, and the status of the report is provided on an
internal tracker.
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The U.S. Department of Education’s {Department) Agency Competition Advocate (CA)
continues to identify and challenge barriers to full and open competition in the acquisition of
commercial tems in accordance with Federal Acquisition Reguiation (FAR) Subpart 6.5. In
accordance with the assigned duties, the CA is required to prepare an annual report for the
Senicr Procurement Executive (SPE) and the Chief Acquisition Officer (CAO). The following
satisfies the reporting requirements and serves as the Fiscal Year {(FY) 2012 Competition
Advocate Report.

The Department continues to rank among top federal agencies in the use of competition as
reported in the Federal Procurement Data System-Next Generation (FPDS-NG), ranking 19
among 66 agencies in FY 2012 for the amount of competed dollars. The reported number of
commercial procedures actions increased from 1,104 actions reported in FY 2011 to 1,343
actions reponrted in FY 2012.

As further expiained below, the Department continues to maximize the use of competition with
our contract personnrel continuing to use market research to help define or refine their
requirements and use a variety of methods in acquiring goods and services, including the use
of G8A Schedules, internal iDI1Q contracts, Bianket Purchase Agreemants (BPA), and various
other contract vehicles. As a result, the dollar amount for 'Other than Full and Open
Competition’ was only 14.8% of the total dollars available for competition in FY 2012,

The Department’s acquisition workforce consistently champions competition while being
personally involved with each of the organization's acquisitions 2nd programs. From being
inveived as pant of brainstorming sessions that help define acquisition strategies, to reviewing
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soficitations so s to ensure reguirements are not overly restrictive, the Department has
established an organizational culture that appreciates and expecis competition as a

necessary component to achieving the Department’s mission and fulfilling its fiduciary
responsibilities. This culture is consistently reinforced by the Contract Specialists {CS) and
Contracting Officers (CO) in each of the two contracting activities who recognize the value that
competition brings o the acquisition process - dollar savings, increased quality in
performance, innovative solutions, better service, and transparency of publicly-funded
activities.

The remainder of this report summarizes the Department's competition efforts and ouicomes,

and includes plans to further expand and promote compstition that is expected to lead to
better prices and improved quality of delivered goods and services.

Competition Summary

The following table provides a high-level summary of those contract dollars that were obligated
and eligible to be competed at the Department for FY 2012 based on the data exiracted from
FPDS-NG.

! COMPETITION REPORT

i Competition Base Competed Percentage
FY {Dollars) (Dollars) Competed (Dollars) -
2011 |$1,864,775,920.00 $1,618,175,289.00 87%
2012 {$2,061,720,712.00 1$1,755,653,762.00 85%

Source: FPDS Standard Competition Report (Sep 2013)
Even though there was an approx. 2% decrease in competed dollars from 2011 to 2012, the
total dollars available for competition increased by approx. 11%, which demonstrates the
Department’s unwavering commitment to ensuring that competition is maximized.

Actions Taken During the Reporting Period

Opportunities and actions taken to acquire commercial items to meet the needs of the
agency

As a whole, the Department increased the number of actions and doliars for which commercial
item acquisition procedures were used from FY 2011 to FY 2012. Acquisition planning is central
to identifying commercially available services and supplies that will satisfy the government's
requirement. it is during the acquisition planning phase that the COs and CSs work with their
program offices to define requirements and conduct an analysis of the market to identify the
commercially available products and services that can satisfy the Depaniment’s requirame=ts.

The Department, for example, makes widespread use of commercial supplies and services
through + 5SS BPAs, all of which include commeraial terms and conditions.  In addition. the
contracting activities use the commercial item acquisition procedures in FAR Part 12 to make
open market awards of commercial supplies and services. Finally, ihe Department has relied
on the f-ederal Srategic Sourcing Initiative (FSSI) to award contracts jor both office supplies
and express and ground domestic delivery services. By using the FSSi BPAs for thess
common commercial iters and services. the Depariment has leveraged its buying power and

[~J



anticipates a continued reduction of costs, an increase in the achievement of socio-economic
goals, and improved supplier management.

The following chart provides more detailed FPDS-NG data regarding the Department’s
commercial item expenditures for FY 2011 and 2012.

COMMERCIAL ITEM ACQUISITIONS
Commercial Commercial
Procedures Procedures
FY Actions Dollars
2011 1,104 $522,633,483.00

2012 1,343 $694,466,123.00
Source: FPDS Standard Report Total Actions by PSC (Sep 2013)

Opportunities and actions taken to achieve fuil and open competition in the contracting
operations of the agency.

The Department is committed to maximizing full and open competition in its contracting
activities. As perthe FAR, the CA's review and approval is required for all Justifications for
Other than Full and Open Competition for ail acquisitions for between $650,000 and $12.5
million. Planned actions above $12.5M require approval from the head of the contracting
activity, as established by FAR 8.304(a)(3). Also, the Department uses the acquisition planning
and the Contract Review Board (CRB) review processes to identify any additional opportunities
to promote full and open competition for each proposed contract actions which is further
mirrored by FSA’'s CRB that reviews for opportunities to promote competition. Both CRBs
chailenge proposed exceptions to competition and they independently review for unduly
restrictive requirements that can stifle comostition or later result in follow-on contracts that will
require competition exceptions.

Furthermore, both contracting activities use requests for information and pre-proposal
cenferences to facilitate competition. The Depariment developed and instituted Acquisition
Procedure Manual (APM) Chapter 7.7 in order to reduce high risk contracting. Although the
APM Chapter addresses a number of issues that present contracting risk, such as the use of
time-and-materials contracts, the chapter requires the acquisition team to explore a number of
questions if the planned acquisition will include certain requirements that impact competition,
such as the use of brand name products or services. The responses, if found to be acceptable
by the acquisition team, are subject to various reviews that begin with an in-person discussion
with an independent third party and end with the CA’s review and final determination. This
process ensures that the Depariment not only reduces the number of non-competed
acquisitions, but it further ensures that interested pariies have a scund understanding of
requirements prior to submitting an offer which reinforces the Depariment's opportunity to
receive innovative solutions and decrease contract costs.

The Depariment relies heavily on the Internst to increase competition. In addition o feilowing
the FAR requirements for publicizing contract opportunities aver $25,000 on the government
point of entry, FedBizOpps, the Department also posts most business opporiunities in the
510.000 to $25.000 range. At the same time. the Department publishes a guide © “Doing
Business with the U 5. Department of Education.” whicn is a documenl wiittan in conjunchion
with the Office of Small Disadvantagod Business Utilization (OSDBU) that empbasizes business
opportunities for small businesses a forecast of available contract opporiunities, and a link to
currently available contract solicitations.
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The Depariment also implemented APM Chapter 10.002, entitled Vendor Communication, in
January 2012, which requires that a vendor communication strategy be developed for any
planned acquisition that will have an estimated value of $5M or more or if the prior award
resulted in one offer being received. The Department has enjoyed increased competition as
resuit of the associated strategies that were employed, such as pre scolicitation and pre-propesal
conferences. However, the Department has used teleconferences or webinars in lieu of the
traditional in-person conferences. These virtual events can attract interested parties that may
not have expressed interest or attended simifar events in the past due to not being physicaily
located within the immediate Washington, D.C. metropolitan area where such events were held
in-person without the use of simitar technology.

Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required or essential physical characteristics.

The Department uses the CRB review process to ensure requirements are properly defined in
terms of the desired outcomes and are not overly restrictive. During their respective reviews,
the CRB checks proposed contract actions to examine how well the actions further public policy
goals, including performance-based acquisition that focus on the reguired outcomes in terms of
satisfying requirements, as opposed to the more prescriptive approach of instructing how the
requirements should be satisfied.

As mentioned above, the Department has deveioped an APM Chapter 7.7 intended to reduce
high-risk contracting. This chapter arises from the October 27, 2009, Office of Management and
Budget (OMB) memorandum, /ncreasing Competition and Structuring Contracts for the Best
Resuits, which followed two related memoranda:

e /mproving Government Acquisition. OMB, July 29, 2009
+  Government Contracting, the White House, March 4, 2009

The APM Chapter requires contracting professionals to examine and reduce high-risk contracis,
which will lead to increase the effectiveness of the Department’s competition practice and
coniract type selection.

Furthermore, the Department has used service level agreements (SLAS) in order to evaluate the
rendered service or defiverable. in FY 2012, the Department used SLAs in the selicitation and
resulting award of the Centract and Purchasing Support System Il (CPSS [i) contract. Althouch
the system itself will not be fully impiemented until Nov 2014 (FY 2015), the contractor's
performance will be evatuated in terms of the associated SLAs and the Department has
included incentives and disincentives in order to further ensure high quality services that can be
fulfilled in an innovative manner.

Finally, to assist the acquisition workforce in defining requirements in terms of functions to be
performed, the Department maintains a Web site on its intranet dedicated to performance-based
acquisition. The site (share.ed.gov/ocfo/cam/Documents/pbe_kit.doc) contains links to such
tools as the “Pearformance-Based Contracting Kit”, a link to performance-based acquisition
resources from the Defense Acquisition University, and a link to the Seven Steps to PBA
website,

In total, the Department increased its performance based contractirg by £% when comparing
FY2011 to FY2012 results, as illustrated from the table below that relies on data extracted from
FPDS-NG



Eligible PBA | % PBA
| FY Dollars PBA Dollars_ _Dollars
2011)$1,767,867,364.00'$1,411,875,038.00 80%
2012/31,981,857,875.00{$1,677,359,911.00 85%
Source: FPDS Standard Performance-Sased Acquisition Report (Sep 2013)

Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency.

fn general, the Department did not have any conditicns or actions, such as urgent or compelling

acquisitions for high priority or politically sensitive programs that would unnecessarily restrict *he
acquisition of commercial items or competition in the contract actions of the agency.

New Initiatives for Future Reporting Period(s)

New initiatives required to increase the acquisition of commercial items.

The Department issued Chapter 8.4, Guidance on Using Federal Supply Schedules, of the
Acguisition Procadures Manual (APM) on June 12, 2012 and will continue to increase
purchases through GSA schedules. This will be reinforced during the review of Requests for
Proposals (RFPs) by the Contract Review Board (CRB).

New initiatives required fo increase competition.

We will develop a Chapter for the APM which will define the roles and responsibilities of the
Chief Acguisition Officer (CAQ) and Senior Procurement Executive (SPE) which will include that
the CAQ is responsible for strategic planning for the use of full and open competition.

The Department will continue to make use of every competitive contracting approach to award
contracts, and degin pianning for upcoming procurements to replace or continue mission critical
operations. The Department will also continue to emphasize the use of small businesses in
meeting contract requirements.

The CRB will continue to closely examine the government’s requirements and eliminate terms
and conditions that may restrict competition. The CRB challenges proposed exceptions to
compefition and the period of performance for acquisitions that have a legitimate basis for
award under other than full and open competition.

New initiatives to ensure reguirements are stated in terms of functions to be performed,
performance required, or essential physical charactaristics.

As stated above, The CRB wiil continue to closely examine the government’s requirements and
eliminate terms and conditions thal may restrict competition. Furthermore, the Depariment will
continue to provide training, internaily and externally. to CORs in the development of

Performance Steternents of Work {(PSWs) that do not provide undue restrictions to comp=tition.

Any barriers 12 the acquisition of commercial itams or competition that remain.

o There s a degree of difficulty wk pricing of some requirements as fixed-priced {FP) or
Time & Materials {T&M} to be commercial



¢ Congress specifically limits sources when it prescribes that awards must be made fo a
University or a Non-profit organization. As an example, in accordance with Section 2272
of the Health Care and Education Recongiliation Act of 2010 (Public. Law 111-152, 124
Stai. 1029), FSA was required te contract with eligible and quaiified Not-For-Profit
vendors to service loans. Loan service contracts were awarded in FY11 and FY12
under Public Law 111-152. This legislation restricted competition in that no other
vendors were authorized to compete.

¢ Other non-competitive actions included proprietary software maintenance.

Other ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research.

Both of the Department’s contracting activities plan for and participate in an Acquisition
Conference that is held every 18 months. The Acquisition Conference addresses g wide-array
of subjects, including the procurement of commercial items and how to maximize competition.
These efforts translate into training that can be used to earn or maintain the Federal Acquisiticn
Certification-Contracting {FAC-C), Federa! Acquisition Certification-Contracting Officer’s
Representative (FAC-COR) or Federal Acquisition Certification —Program and Preject Managers
(FAC-P/PM}) certifications. In addition, the Department carefully considers each topic that is
explored in crder to ensure that its acquisition workforce is getting the most beneficial
information during the event and to recognize those that go above and beyond in order to
maximize competition or reduce the Department’s refiance on non-commercial items.

New initiatives to improve the quality of planning, executing, and managing task and
delivery orders.

The Department’s contracting personnel engage in advance acquisitien planning with iheir
Program Offices. Itis the Depariment’s policy to conduct acquisition planning in advance of tre
fiscal year in which contract awards are required and in concert with the budget formulation
process and information technotogy investment management process. Acquisition planning is
performed in order to promote acquisition of commercial items, to promote full and open
competition, or when full and open competiticn is not required, obtaining competition to the
maximum extent practicable in consideration of the products or services to be acquired. In
addition to supporting documentation, Statements of Work, Performance Work Statements,
Statements of Objectives, and evaluation criteria are reviewed by the Contract Specialist,
Contracting Cfficer, Supervisory Group Manager. and CRB (if meeting thresholds), to ensure
clearly defined government requirements and meaningful evaluation criteria ihat discriminate
amongst competitors,

Recomimendzations

Reccmmendation regarding estzklishing geoals and plans for increasing competitionona
fisca!l year basis.

We set as a goal in =Y 2013 the development of a Chapter for the APM which would define tha
roles and responsibilities of the Chief Acquisition CSicer (CAQ) and Senier Procurement
Executive (SPE) and specify that ihe CAO 1s responsible for strategic planning for the use of tull
and open competiticn.

Reccmmendation regarding establishing a2 system of personal avd organizztionzi
accountability for compatition, which may include the use of recognition and awards to
motivate program managers, cortrzcting officers, and cthers in authority to prcmote
competition in zcquisition.



A system of On-the-Spot Awards {(monetary and time-off} is currently in place to motivate
contracting personnel. Public recognition during conferences, mestings, elc. is also used to
recognize individuzis who were outstanding in promoting competition.



UNITED STATES DEPARTMENT OF EDUCATION
Office of the Chief Financial Officer
Contracts and Acquisitions Management

MEMORANDUM

TO: Thomas Skelly
Chief Acquisition Officer (Acting)

TO: James L. Ropelewski
Senior Procurement Executive

FROM: James Hairfield
Agency Competition Advocate

DATE: May 14, 2014

SUBJECT: FY 2013 U.S. Department of Education Competition Advocate Report

Introduction

The U.S. Department of Education’s (Department) Agency Competition Advocate (CA) continues to
identify and challenge barriers to full and open competition in the acquisition of commercial items in
accordance with Federal Acquisition Regulation (FAR) 6.5. The FAR requires the CA to prepare a CA’s
annual report for the Senior Procurement Executive (SPE) and the Chief Acquisition Officer (CAQ). The
following satisfies the reporting requirements and serves as the Fiscal Year (FY) 2013 Competition
Advocate Report.

The Department continues to rank among top federal agencies in the use of competition as reported in
the Federal Procurement Data System-Next Generation (FPDS-NG), ranking 17 among 65 agencies in
FY 13. The reported number of commercial procedures actions increased substantially from 1,343
actions reported in FY 12 to 1,575 actions reported in FY13. This 15 an increase of 17.2%.

As further explained below, the Department continues to maximize the use of competition. OQur contract
personnel use market research to help define or refine their requirements, using 4 variety of competitive
methods in acquiring goods and services, including the use of GSA Schedules, internal indefinite
delivery/indefinite quantity (IDIQ) contracts, Blanket Purchase Agreements {BPA), and various contract
types. As aresult, the number of actions awarded withow providing for competition only represented
27% of all possible actions in FY13.

The Department’s acquisition workforce consistently strives for competition while being personally
involved with each of the organization’s acquisitions and programs. From being involved as part of
brainstorming sessions that help define acquisition strategies, o reviewing solicitaiions (o ensure
requirements are not overly restrictive, the Department has established an organizational culture that
appreciates and expects competition as a necessary component to achieving the Department’s mission
and fulfilling its fiduciary responsibilities.
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This culture is consistently reinforced by the Contract Specialists (CS) and Conftracting Officers (CO) in
each of the two contracting activities who recognize the value that competition brings to the acquisition
process - dollar savings, increased quality in performance, innovative solutions, better service, and
transparency of publicly-funded activities.

The remainder of this report summarizes the Department’s competition efforts and outcemes, and

includes plans to further expand and promote competition that is expected to lead to better prices and
improved quality of delivered goods and services.

Competition Summary

The following table provides a high-level summary of those contract dollars that were obligated and
eligible to be competed at the Department for FY 13 based on the data extracted from FPDS-NG.
Information from FY 12 is included for comparison purposes.

COMPETITION REPORT
Competition Base Competed Percentage
FY (Dollars) (Dollars) Competed (Dollars)
2012 | $2,061,720,712,00 | $1,755,653,762.00 85%
2013 | $2,621,649,784.46 | $2,332,888,801.88 89%

Souwrce: FPDS Standard Competition Report {December 2013)

As indicated, the Department increased its competed doltars from FY12 to FY 13 by 4%, which
demonstrates the Department’s commitment to ensuring that competition is maximized.

Actions Taken During the Reporting Period

Opportunities and actions taken to acquire commercial items to meet the needs of the
agency

As a whole, the Department increased the number of actions and dollars for which commercial item
acquisition procedures were used from FY'12 to FY13. Acquisition planning is central to identifying
commercially available services and supplies that will satisfy the government’s requirement. If is during
the acquisition planning phase that the CO and CS work with their program offices to define requirements
and conduct an analysis of the market to identify the commercially available products and services that
can satisfy the Department’s requirements.

The Department, for example, makes widespread use of commercial supplies and services through
Federal Supply Schedules (17851 and Blinket Purchase Agreements (BPA)Y, all of which include
commercial terms and conditions. Lo wdeition, the contracting activities use the commercial em
acquasitzon procedures in PAR Part 12w make open market awards of comnwreial supplws and services.
Finally, the Department has relied o the Federal Strdegie Sourcing, Intiative (FSSTY 1o award contracts
for bath office supplics and express and ground domestic delivery services, By using the TSSTBPAS (or
these common commercial items, the Departiment bas leveraged is buying power and anticipales a
conlinued reduction of costs, an inceease in the achievement ol socio economic goals, and improved
supplicr management. Please note, most ol the use of the FSST contracts 1s made wath o purchase ciod,
whose use is ol reported in FPDS-NG due o the dollar value of cach transaction. The Department s use
of commercial em acquisitions 1s actuadby higher than that reported i FPDS-NG.
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The following chart contains data extracted from standard reports in FPDS-NG for FYs12 and 13.
Information from FY 12 is provided for comparison purposes.

COMMERCIAL ITEM ACOUISITIONS
Commercial] Commercial
Procedures| Procedures
FY Actions Dollars

2012 1,343 [$694,466,123.00

2013 1,575  [$872,706,410.04

Source: FPDS Standard Report Total Actions by PSC {December 2013)

Opportunities and actions taken to achieve full and open competition in the contracting
operations of the agency.

The Department is comamitted to maximizing full and open competition in its contracting activities.
Consistent with the FAR, the CA’s review and approval is required for all Justifications for Other than
Full and Open Competition for all acquisitions over $650,000 but not exceeding $12.5M. Planned actions
above $12.5M but less than $62.5M require review and approval from the Head of the Contacting
Activity, and actions exceeding $62.5M require the review and approval of the Senior Procurement
Executive. The Department uses the acquisition planning and Contract Review Board (CRB) review
processes to identily any additional opportunities 10 promote full and open competition for each proposed
contract action, which is further mirrored by FSA’s CRB that reviews acquisitions for opportunities to
promote competition. Both contracting activity CRBs challenge proposed exceptions to competition and
independently review unduly restrictive requirements that can limit competition or later result in follow-
on contracts that will require competition exceptions.

Furthermore, both contracting activities use requests for information and pre-proposal conferences to
facilitate competition. The Department developed and instituted Acquisition Procedure Manual (APM)
Chapter 7.7 in order 1o reduce high risk contracting. Although the APM Chapier addresses a number of
issues that present contracting risk, such as the use of time-and-materials contracts, the chapter requires
the acquisition team to explore a number of questions if the planned acquisition will include certain
requirements that impact competition, such as the use of brand name products or services. The responses,
it found to be acceptable by the acquisition team, are subject to various reviews that begin with an in-
person discussion with an independent third party and, depending upon certain attributes of the planned
procurement, may end with the Group Manager’s or CA’s review and final determination. This process
ensures that the Department not only reduces the number of non-competed acquisitions, but it further
ensures that interested parties have a sound understanding of requirements prior to submitting an offer,
which reinforces the Department’s opportunity fo receive innovative solutions and decrease contract
COSLS,

The Department rehies leavily on the loternet 1o inerease competition. Inauddition 1o followmyg the FAR
requircnients lor publicizing opens marcket contract opportunities over $25.000 on the government point of
entry. Ted BizOpps, the Department also posts open markel business opportunities m the $ 10,000 10
$25.000 rimge. The Department also uses cBoy [o post notices when fullilling o need under Federal
Supply Schedutes, A the same tme, the Depanment pubhshes o guide (o “Doing Business with the LLS,
Department of Fducation,” which is a document weitlen in conjunction with the Office of Small
Dhsadvantiged Bosiness Utiilization (OSDBUD that cimphasizes business opportidties for sniall
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businesses, provides a forecast of available contract opportunities, and includes a hink to currently
available contract solicitations.

The Department has enjoyed increased competition as a result of the associated strategies that were
employed, such as pre-solicitation and pre-proposal conferences. As a strategic cost-saving measure, the
Department made use of teleconferences or webinars in lieu of the traditicnal in-person conferences,
These virtual events attract interested parties that may not have expressed interest or attended similar
events in the past due to not being physically located within the immediate Washington, D.C.
metropelitan area, where such events were held in-person without the use of similar technology.

Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required or essential physical characteristics.

The Department uses the CRB process to ensure requirements are property defined in terms of the desired
outcomes and are not overly restrictive to competition. The CRB reviews proposed contract actions to
examine how well the actions further public policy goals, including performance-based acquisition that
focuses on the required outcomes in terms of satisfying requirements, as opposed to the more prescriptive
approach of instructing how the requirements should be satisfied.

Furthermore, to assist the acquisition workforce in defining requirements in terms of functions to be
performed, the Departiment maintains a Web site on ifs intranet dedicated to performance-based
acquisition. The site (share.ed.gov/oclo/cam/Documents/pbe_kit.doc) contains links to such tools as the
“Performance-Based Contracting Kit,” a link to performance-based acquisition resources from the
Defense Acquisition University, and a link to the Seven Steps to PBA website. Federal Student Aid and
the Department have several model performance-based contracts. In Federal Student Aad, the debt
collection contracts provide for vendor payment only if the vendor is successful in getting a delinquent
loan holder to submit a payment. At the Department, the improper payment contract provides for a
contingency lee payment if a vendor successfully identifies an improper payment that the Departiment can
recover. In each of these instances, outcomes are measured, and payment only occurs once an outcome is
achieved.

In total, the Department increased its performance based contracting by 4% when comparing FY'12 to
FY 13 results, as illustrated in the table below that relies on data extracted from FPDS-NG. Although the
Department’s use of performance based contracting is impressive at 89%, the remaining 11% of non-
performance based awards can be accounted for due to the inherent requirements that necessitate
prescriptive requirements, such as the installation of software that is highly interoperable with other
software solutions that collectively account for an overall system. In such instances, prescriptive
requirements are used due to more unique constrainis that are not known or could be known by the
successlul offeror, but are required to ensure programmatic success.

PERFORMANCE-BASED ACQUISITION REPORT
% Eligible
Eligible PBA PBA % PBA
FY Dollars Dollars PBA Dollars Dollars
2012/$1,981,857.875.00|100.0000%|%1,677,359,911.00 85%

2013[$2,501,733,360.47100.0000%($2,221,750,760.68 89%
Sowrce: FPDS Standard Pedformiance Based Acguistiion Report (Decernber 2013}




Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency.

In general, the Department had limited conditions or actions that would unnecessarily restrict the
acquisition of commercial items or competition. Obligations against previously awarded contracts to Not-
for-Profit entities did continue, however. These contracts were not awarded competitively in previous
fiscal years, the result of prescriptive legislation requiring their award. Another instance where
competition is restricted in the Department’s contracts includes requirements for maintenance of brand
name software. In this case, where software is purchased and used across the enterprise, continued
maintenance of the software required the use of brand name specifications.

New initiatives for Future Reporting Period(s)

New initiatives required to increase competition.

In January 2014, the Department hosted a small business outreach event that provided an overview of
future procurement opportunities. Four program offices participated by providing a brief overview of
nine new procurement opportunities. Program officials as well as contracting staff were available during
a networking session {0 discuss technical capabilities of interested small businesses. In addition, five
large business vendors participated in the event during the networking session to foster new
subcontracting partnerships with small business attendees. Approximately 175 small business vendors
attended the event. CAM will continue to partner and plan together with the program offices in the
Department to establish this activity as an annual event.

APM Chapter 7.70 requires the CO to conduct a vendor survey when only one offer is received {rom a
solicitation that is not supported by a Justification for Other Than Full and Open Competition (JOFOC).
The intent of this requirement is to ensure that the Department understands if there were any obstacles to
compeltition, such as unduly restrictive or vague requirements, and what the Department could do in the
future in order to ensure that competition is maximized for that particular procurement when and if it is
re-competed. For those procurements that were not supported by a JOFOC and only received one offer,
CAM will analyze the vendor survey responses in order to determine if there is a discernable pattern, such
as type of supply or service, program office, acquisition strategy, etc. Dependent upon the findings, CAM
will take the appropriate action to remove any barriers or obstacles that are stifling competition.

Any barriers to the acquisition of commercial items or competition that remain.

e There is a degree of difficulty with the pricing of some requirements as Fixed-priced (FP) or
Time and Materials (T&M) when they are the only approved types of contracts for commercial
procurements.

o Congress specifically limits competition through language used in legislation. For example, in
accordance with Section 2212 of the Health Care and Education Recenciliation Act of 2010
(Public.Law 111-152, 124 Stat. 1029), FSA was required to contract with eligible and qualified
Not-For-Profit vendors to service loans.

¢ Other non-competitive actions included proprietary software maintenance.



Other ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research.

Both of the Department’s contracting activities plan for and participate in the Department’s Acquisition
Conterence that is held every 18 months. The last one was held April 9" -11™ 2013. The Acquisition
Conierence addresses a variety of subjects, including the procurement of commercial items and how to
maximize competition. These efforts translate into training that can be used to earn or maintain the
Federal Acquisition Certifications for COs, Contracting Officer’s Representatives or Program and Project
Managers. Tn addition, the Department carefully considers each potential topic to ensure that its
acquisition workforce is getting the most beneficial information during the event and to recognize those
that go above and beyond in order to maximize competition or reduce the Department’s reliance on non-
commercial items, The next conference is planned for December 2014. Areas such as competition and
the procurement of commercial items will be explored.

New initiatives to improve the quality of planning , executing, and managing task and
delivery orders.

The Department’s contracting personnel continue to engage in advance acquisition planning with their
Program Offices. It is the Department’s policy to conduct acquisition planning in advance of the fiscal
year in which contract awards are required and in concert with the budget formulation process and
information technology investment management process. Acquisition planning is performed in order to
promote acquisition of commercial items; to promote [ull and open compeltition; or when full and open
competition is not required, pursue competition to the maximum extent practicable in consideration of the
products or services to be acquired. In addition to supporting documentation, PWSs, Statements of
Objectives, and evaluation criteria are reviewed by the CS, CO, Supervisory Group Manager, and CRB (if
required), to ensure the use of clearly defined government requirements and meaningful evaluation
criteria that discriminate amongst competitors. No new initiatives are ptanned at this time. However, the
Department consistently meets its high standards it has in place for executing and managing task and
delivery orders and will continue to push for more multiple IDIQ contracts and BPAs in the future.

Recommendations

Recommendation regarding establishing goals and plans for increasing competition on a
fiscal year basis.

The Department plans to continue to increase competition in the small business area by setting projects
aside for small businesses. Through market research, the review of the history of a project, and taking a
fresh look at the old statements of work, the Department is and has been able to increase our small
business contracting.

As previously mentioned, CAM plans to survey prospective vendors to understand the basis for their
decision not to participaie in solicitations when there 1s a single bid that was not supported by a
justitication for full and open competition. CAM staff will further analyze the results of the surveys to
identify barriers or common issues that vendors might be facing that would prevent them from submitting
proposals for future solicitations. If a trend is uncovered, further action would be taken to alleviate any
barrier 10 competition.
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Recommendation regarding establishing a system of personal and organizational
accountability for competition, which may include the use of recognition and awards to
motivate program managers, contracting officers, and others in authority to promote
competition in acquisition.

The Department has designated a pool of award tunds that it plans to fully deplete in FY 14 to include
cash and time-off awards. The Department plans to further institute peer-nominated awards to further
recognize superior performance, all of which can include an award for promoting competition. As stated
in the previous section, CAM intends to recognize the promotion of competition in small business set
asides,



UNITED STATES DEPARTMENT OF EDUCATION
Office of the Chief Financial Officer
Contracts and Acquisitions Management

MEMORANDUM

TO: Thomas Skelly
Chiet Acquisition Officer (Acting)

TO: James L. Ropelewski
Senior Procurement Executive

FROM: James Hairfield
Agency Competition Advocate

DATE: February 20, 2015
SUBJECT: FY 2014 U.S. Department of Education Competition Advocate Report
Introduction

The 11.S. Department of Education’s (Department) Agency Competition Advocate (CA) promotes the
acquisition of commercial items, supports full and open competition, and identifies and challenges
barriers to full and open competition in the acquisition of commercial items in accordance with Federat
Acquisition Regulation (FAR} 6.5. The FAR requires the CA to prepare a CA’s annual report for the
Senior Procurement Executive (SPE) and the Chief Acquisition Officer (CAQ). The following satisfies
the reporting requirements and serves as the Fiscal Year (FY) 2014 Competition Advocate Report.

The Department continues to rank among top federal agencies in the use of competition as reported in
the Federal Procurement Data System-Next Generation (FPDS-NG), ranking 16 among 62 agencies in
FY 2014, The reported number of commercial procedures actions increased substantially from 1,573
actions reported in FY 2013 to 1,869 actions reperted in FY 2014. This is an increase of 19%.

As further explained below, the Department continues to maximize the use of competition. OQur contract
personnel use market research to help define or refine their requirements, using a variety of competitive
methods in acquiring goods and services, including the use of Federal Supply Schedules, internal
indefinite deliverv/indefinite quantity (IDIQ) contracts, Blanket Purchase Agreements (BPAs), and
various contract types. As a result, non-competitive dolfars decreased by 32% from FY 2013 to FY
2014. For comparison purposes, the number of actions awarded without providing for competition
represented 27% of all possible actions in FY 2013, For FY 2014 the number of non-competitive
awarded actions was 32%.

The Department’s acquisition workiorce consistently strives for competition while being personally
involved with each of the organization’s acquisitions and programs. From being involved as part of
braimstorming sessions that help define acquisition strategies, to reviewing sohcitations to ensure
requirements are not overly restrictive, the Department has established an organizational culture that
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appreciates and expects competition as a necessary component to achieve the Department’s mission and
fulfill its fiduciary responsibilities.

This culture is consistently reinforced by the Contract Specialists (CS) and Contracting Officers (CO) in
each of the Department’s two contracting activities, Contracts and Acquisitions Management (CAM)
and Federal Student Aid (FSA) Acquisitions. Both organizations recognize the value that competition
brings to the acquisition process - dollar savings, increased quality in performance, inncvative solutions,
better service, and transparency of publicly-funded activities.

The remainder of this report summarizes the Departinent's competition efforts and outcomes, and
includes plans to further expand and promote competition that is expected to lead to better prices and

improved quality of delivered goods and services.

Competition Summary

The following table provides a lugh-level summary of those contract dollars that were obligated and
eligible to be competed at the Department for FY 2014 based on the data extracted from FPDS-NG.
Information from FY 2013 is included for comparison purposes.

COMPETITION REPORT
Competition Base| Competed Percentage
FY (Dollars) (Dollars) Competed (Dollars)
2013 | $2,621,649,784.46 | $2,332,888,801.88 89%
2014 | $2,925,423,473.11 | $2,729,380,245.12 93%

Source: FPDS-NG Standard Competition Report (December 2014)
As indicated, the Department increased its percentage of competed dollars from FY 2013 to FY 2014 by

four percentage points. However, the increase in actual dollars amounted to an increase of 17% which
demonstrates the Department’s commitment to ensuring that competition is maximized.

Actions Taken During the Reporting Period

Opportunities and actions taken to acquire commercial items to meet the needs of the
agency.

As a whole, the Department increased the number of actions and dollars for which commercial item
acquisition procedures were used from FY 2013 to FY 2014. Acquisition planning is central to
identifying commercially available services and supplies that will satisfy the government’s requirement.
It is during the acquisiticn planning phase that the CO and CS work with their program offices to define
requirenwents and condoet anamalysis of the navket (o adentify the conmmereially avialiable prodocts and
services that can satisly the Departient’s requirements,

The Department, for example, makes widespread use of commercrad supphies and serviees throngh
ederal Supply Schedules and BPAs, all ol wlicly include commercial tenms and conditions. In addition,
the contracting activitics use the commuercial ttem acquisition procedures i FAR Part 12 0 make open
market awards of commercial supples ind services. Finally, the Department has relicd oncthe Federal
Strategic Sowrcing Imtiative ¢SS w award contracts Tor both ollice supplics, express and ground
domestic delivery services. By using the FSSTBPAs Tor these common commercial items, the
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Department has leveraged its buying power and anticipates a continued reduction of costs, an increase in
the achievement of socio-economic goals, and improved supplier management. Most of the use of the
FSSI contracts is made with a purchase card, whose use is not reported in FPDS-NG due to the dollar
value of each transaction. The Department’s use of commercial item acquisitions is actually higher than
that reported in FPDS-NG. The General Services Administration (GSA) launched the Office Supplies 3
(OS3) contract in December 2014, The Department will issue a policy memorandum soon to direct
Department staff to begin using only those vendors listed on the contract for the purchase of office
supplies.

The following chart contains data extracted from standard reports in FPDS-NG for FY 2013 and 2014.
Information from FY 2013 is provided for comparison purposes.

COMMERCIAL ITEM ACQUISITIONS

Commercial Procedures
FY Actions Commercial Procedures Dollars
2013 1,575 $872,706,410.04
2014 1,869 $1,117,902,531.32

Source: FPDS-NG Standard Report Total Actions by PSC (December 2014)

Opportunities and actions taken to achieve full and open competition in the contracting
operations of the agency.

The Department is committed to maximizing full and open competition in its contracting activities.
Consistent with the FAR, the CA’s review and approval is required for all Justifications for Other than
Full and Open Competition for all acquisitions over $650,000 but not exceeding $12.5M. Planned actions
above $12.5M but less than $62.5M require review and approval from the Head of the Contracting
Activity (HCA), and actions exceeding $62.5M require the review and approval of the Senior
Procurement Executive. The Department uses acquisition planning and the Contract Review Board (CRB)
review processes to identify any additional opportunities to promote tull and open competition for each
proposed contract action, which is further mirrored by FSA’s CRB that reviews acquisitions for
opportunities to promote competition. Both contracting activity CRBs challenge proposed exceptions to
competition and independently review unduly restrictive requirements that can limit competition or later
result in follow-on contracts that will require competition exceptions.

Furthermore, both contracting activities use requests for information and pre-proposal conferences to
tacilitate competition. The Department developed and instituted Acquisition Procedures Manual {APM)
Chapter 7.7 in order to reduce high-risk contracting. Although the APM Chapter addresses a number of
issues that present contracting risk, such as the use of time-and-materials contracts, the chapter requires
the acquisition team to explore a number of questions if the planned acquisition will include certain
requirements that impact competition. such as the vse of brand name products or services. The responses,
if fTonnd 10 be sceeptable by the acquisition team, are subject to various reviews that begin wath i in-
person discussion with an independent thard party and end with the CA”s review and Tmal determination,
This process ensures that the Department not oaly redoces the number ol non-competed acquisitions, bul
il forther ensuees thist ierested parties have i sonnd inderstanding of requirenments prior 1o subnintiing an
offer which reinforees the Pepartiment’s opportunity o reccive innovalive solutions and decrease contract
Cosls.
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The Department relies heavily on the Internet to increase competition. In addition to following the FAR
requirements for publicizing open market contract opportunities over $25,000 on the government-wide
point of entry, FedBizOpps (FBO), the Department also posts open market business opportunities in the
$10,000 to $25,000 range. The Department also uses eBuy to post notices when fulfilling a need under
Federal Supply Schedules. At the same time, the Department publishes 4 guide to “Doing Business with
the U.S. Department of Education,” which is a document writter in conjunction with the Office of Small
and Disadvantaged Business Utilization (OSDBU) that emphasizes business opportunities for small
businesses, provides a forecast of available contract opportunities, and inctudes a link to currently
available contract sclicitations.

The Department has enjoyed increased competition as a result of the associated strategies that were
employed, such as pre-solicitation and pre-proposal conferences. As a strategic cost-saving measuve, the
Department made use of teleconferences or webinars in lieu of the traditional in-person conferences.
These virtual events attract interested parties that may not have expressed interest or attended similar
events in the past due to not being physically located within the immediate Washington, D.C.
metropolitan area, where such events were held in-person and without the use of similar technology.

Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required or essential physical characteristics.

The Department uses the CRB process to ensure requirements are properly defined in terms of the desired
outcomes and are not overly restrictive to competition, The CRB reviews proposed contract actions to
examine how well the actions {urther public policy goals, including perlormance-based acquisition that
focuses on the required outcomes in terms of satistying requirements, as opposed to the more prescriptive
approach of instructing how the requirements should be satisfied.

Furthermore, to assist the acquisition workforce in defining requirements in terms of functions to be
performed, Federal Student Aid and the Department have several model performance-based contracts. In
Federal Student Aid, the debt collection contracts provide for vendor payment only if the vendor is
successful in getting a delinquent loan holder to submit a payment. The Department’s improper payment
contract came to a close in 2014 because it was determined it was not needed. The vendor wasn’t able to
identify improper payments 1o warrant continued use of their services. This contract provided lor a
contingency fee payment if the vendor successfully identified an improper payment that the Department
could recover. In each of these instances, outcomes are measured, and payment only occurs once an
outcome is achieved.

In total, the Department increased its performance-based contracting by 2% when comparing FY 2013 to
FY 2014 results, as illustrated from the table betow that relies on data extracted from FPDS-NG. The
main impediment limiting performance-based contracting is that many of the activities and
responsibilities that the Department carries out are not appropriate for that type of contracting method. An
example of contract type that wouldn’t fit a PBA-type award is one such as a labor hour contract where
the Department only pays for an amount of time toward meeting a particular goal, instead of measuring an
output, the input is measured and payments are based on that.

PERFORMANCE-BASED ACQUISITION REPORT
% Eligible
Eligible PBA PBA % PBA
FY Dollars Dollars PBA Dollars Dollars

2013/$2,501.,733,360.47] 100% [$2,221,750,760.68 B89%




2014/$2,801,081,974.11] 100% [$2,562,810,925.62 91%

Source: FPDS-NG Slandard Performance-Based Acquisition Report (December 2014)

Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency.

In general, the Department had limited conditions or actions that would unnecessarily restrict the
acquisition of commercial items or competition. Obligations against previously awarded contracts to Not-
for-Profit entities did continue, however, these contracts were not awarded competitively in previous
fiscal years, as the result of prescriptive legislation requiring their award. Another instance where
competition is restricted in the Department’s contracts includes requirements for maintenance of brand
name software. In these cases, software is purchased and used across the enterprise and continued
maintenance of the software required the use of brand name specifications.

New initiatives for Future Reporting Period(s)

New initiatives required to increase competition.

In FY 2014, the OSDBU, in collaboration with representatives from the Department’s two contracting
activities, planned, conducted and/or participated in numerous initiatives and activities designed to
increase small business participation and utilization. Department representatives delivered information
and technical assistance via a myriad of formats such as individual and group training and staff
development, one-on-one and large group sessions with small business concerns, staff development
presentations for the Department’s contracting staff and program officials, and a talk on presenting
information, matchmaking, and exhibiting at local and regional outreach conferences. During FY 2014
OSDBU participated in a total of 32 Small Business Ouireach Events; five of which fecused on Women
Owned Businesses, four on Veteran and Service Disabled Small Businesses, and two events featuring
HUBZone Small Businesses,

One of the highlights of the Department’s outreach efforts was that it hosted a small business
matchmaking event, where large business or not-for-profit loan servicers were matched with small
businesses for potential subcentracting opportunities. By engaging in this activity, the Department helped
increase competition through subcontracting. Later in the year, the re-competition of the debt collection
contracts used innovative terms to ensure future competition in the small business set-aside pool.

Furthermore, the Department entered into a membership with the HUB Zone Council. In addition to
supporting their annual conterence, Department COs have used the Council’s Opportunities Board to
announce upcoming procurements and to expand market research efforts.

Of particular note, OSDBU carried out the following key activities and initiatives in FY 2014.

» (Conducted multiple pre-scheduled one-on-one outreach sessions with individual small business
owners. The purpese ol these sessious was 1o ensure small busimesses had ample opportunity 1o
chgage the OSDBU (cam. program ollicials and/or contracting stalf on a routine basts, Al these
seasions, businesses introduced themselves (o Department representatives and bricted them on
their eapabilities. In turn, Departinent representatives provided strdegies awd information 1o them
on how o market their capabilities o the Departiment.

e Purticipated in all procurement planning meetings, where it advocated for small business
whlizatiou mmd Tostered increased awareness ol sinall business program goals, requirenents ad
inialves,



e Marketed and broadly disseminated the FY 2014 Forecast of Contract Opportunities, which listed
planned procurement cpportunities and provided points of contact.

¢ Conducted or co-sponsored socioeconomic program-specific activities to increase awareness and
understanding of small business vehicles by Department staff and to promote more substantial
market research and increased utilization of qualified small, 8(a), women-owned, HUBZone and
service-disabled veteran-owned small businesses to address identified contractual requirements.

e Expanded the Departiment’s posting of Requests for Information (RFI) on FBO and on the
National HUBZone Council website.

+ Conducted, sponsored and/or facilitated training and consultation for contracting officials,
program officials and other stakeholders regarding all aspects of the Department’s small business
programs.

¢ Promoted and supported matchmaking initiatives between the Department’s prime confractors
and well-qualified vendors for subconiracting opportunities.

e Participated in expos, conferences and trade fairs to increase small business access to the
Department’s procurement opportunities.

In FY 2015, the Department’s OSDBU and both CAM and FSA plan to partner to host small business
outreach events and provide technical assistance to current and potential new small business vendors.

Lastly, in FY 2014, COs were required to conduct a vendor survey when only one offer was received
from a solicitation that is not supported by a Justification for Other Than Full and Open Competition
(JOFOC). The intent of this requirement is to ensure that the Department understands whether there were
any obstacles to competition, such as unduly resfrictive or vague requirements, and what the Department
could do in the future in order to ensure that competition is maximized for that particular procurement
when, and if, it is re-competed.

CAM analyzed the vendor survey responses to determine whether there were discernable patterns that
hindered competition, such as issues the vendor might have had with the type of supply or service,
program office, acquisition strategy, etc. Based on the findings, it was determined that there wasn’t
enough information from the surveys to indicate a pattern(s) present that prevented competition in FY

2014.

Of the 22 contracts that were identified in FPDS-NG as having received one proposal, two vendors
responded to the survey. A summary of the two responses are below.

¢  One vendor fell that there were unduly restrictive requirements, insufficient time to respond to an
RFP, as well as they couldn’t overcome incumbent advantage. This same vendor commented that
it would be helpful if the Department would expand real opportunities to new vendors who have
demonstrated technical competencies, but who may not have specific program area experience.

* A different vendor felt that the Department did not meet with them one-on-one to talk about the
detailed requarements of a particular project which prevented them from submitting a proposal.

Of the remaining 20 contracts, the vendors either did not respond to the survey that was sent to them or
the particular solicitation possessed specific factors that wouldn’t require the CO to send out a survey. For
example, a survey was not sent because the action was awarded under the CIO SP3 GWAC. Another
example why a survey was not sent is because the contract was executed as a Delivery Order under FAR
Part 8, with a best-value determination being made to 1ssue the Order directly to UPS. Per GSA, agencies
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with an IGCE below the Simplified Acquisition Threshold were instructed to analyze the BPA prices
between two vendors {UPS and FEDEX) and make a best-value determination as to whether to use one or
both of the vendors, and send an order directly to the vendors.

After further review and analysis of the two surveys received and other documentation associated with the
solicitations, it was determined that the Department made the appropriate decisions, in both cases, in
awarding the contracts to the chosen vendor. Competition was not hindered in any way. The Department
provided every opportunity available under current policies and procedures so that the vendors could
compete and submit a proposal for the particular solicitation.

CAM will continue to survey vendors on an ongoing basis and take the appropriate action to remove any
barriers or obstacles as necessary that might be hindering competition when they are identified.

Lastly, the Department also acknowledges the changes that resulted from the Bipartisan Budget Act of
2013 which eliminated the requirement for additional NFP servicer contracts. Because of this
modification, the Department sees the opportunity and is looking forward to increasing competition in
future solicitations in order to maximize cost savings and improved outcomes for the taxpayer.

Any barriers to the acquisition of commercial items or competition that remain.

¢ There is a degree of difficulty with the pricing of some requirements as Fixed-Priced (FP) or
Time and Materials (T&M} when they are the only approved types of contracts for commercial
procurements.

s  Proprielary software maintenance continues to represent a barrier to competition. While
competition may occur when software is being considered, maintenance of the software will
remain to be something that must be acquired non-corpetitively.

Other ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research.

Both of the Department’s contracting activities plan for and participate in the Department’s Acquisition
Conference that is held every 18 months. The last one was held December 3rd - 5th 2014, The
Acquisition Conference addresses a variety of subjects, including the procurement of commercial items
and how to maximize competition. These efforts translate into training that can be used to earn or
maintain the Federal Acquisition Certifications for COs, Contracting Officer’s Representatives, or
Program and Project Managers. In addition, the Department carefully considers each potential topic to
ensure that its acquisition workforce is getting the most beneficial information during the event and 1o
recognize those that go above and beyond in order to maximize competition or reduce the Department’s
reliance on non-commercial items, The Department’s next Acquisition Conference is planned for the
Spring of 2016.

New initiatives to improve the quality of planning, executing, and managing task and
delivery orders.

The Department’s contracting personnel continue to engage in advance acquisition planning with their
Program Offices. It is the Department’s policy to conduct acquisition planning in advance of the fiscal
year in which contract awards are required and in concert with the budget formulation process and
information technology investment management process. Acquisition planning is performed in order to
promote acquisition of commercial items; to promote full and open competition; or when full and open
competition is not required, pursue competition to the maximum extent practicable in consideration of the



products or services to be acquired. In addition to supporting documentation, Performance Work
Statements {(PWS), Statements of Objectives, and evaluation criteria are reviewed by the CS, CO, Chief
of the Contracting Office, and CRB (if required), to ensure the use of clearly defined government
requirements and meaningful evaluation criteria that will differentiate competitors. Finally, with the
Department’s high standards it has in place for executing and managing task and delivery orders, the
Department will continue to push for more multiple IDIQ contracts and BPAs in the future.

Recommendations

Recommendation regarding establishing goals and plans for increasing competition on a
fiscal year basis.

In addition to receiving an ‘A’ from the Small Business Administration (SBA) for our FY 2013 efforts,
the Department also expects to receive an ‘A’ for FY 2014 because of the increased number of contracts
awarded to small business, The Department will continue to strive to increase competition in the small
business area by setting projects aside for small businesses. Through market research, the review of the
history of a project, and taking a fresh look at the old statements of work, the Department is, and has
been, able to increase small business contracting.

Furthermore, CAM plans to continue to survey prospective vendors, on an annual basis, as it did for the
first time in FY 2014, to understand their decision not to participate in solicitations when there is a single
bid that was not supported by a justification for other than full and open competition. CAM staff will
further analyze the results of the surveys to identify barriers or common issues that vendors might be
facing that would prevent them from submitting proposals for future solicitations. If a trend is uncovered,
further action would be taken to alleviate any barrier to competition.

Recommendation regarding establishing a system ot personal and organizational
accountability for competition, which may include the use of recognition and awards to
motivate program managers, contracting officers, and others in authority to promote
competition in acquisition.

The Department has in place a peer recognition program that can be used for prometing competition. For
example, when a contract is awarded to a new small business, CAM recognizes staff during ‘CAM-E-
BRATION’ events and issues a Certificate ol Recognition 1o the staff that were involved in the process.
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THRU: James Hairfield
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FROM: Cyvnthia Duncan
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DATE: May 27. 2016
SUBIECT: FY 2015 U.S. Department of Education Competition Advocate Report
Introduction

The U.S. Department of Education’s ( Department) Agency Competition Advocate (CA) performs the
duties outlined in Federal Acquisition Regulation (FAR) 6.5 including promoting the acquisition of
commercial items. promoting full and open competition, and challenging barriers to the acquisition of
commercial items. The FAR requires the CA to prepare an annual report for the Senior Procurement
Executive (SPE) and the Chiet Acquisition Officer {CAO). The following satisfies the reporting
requirements and serves as the Fiseal Year (FY) 2015 Competition Advocate Report.

The Department continues to rank among the top federal agencies in the use of competition as reported m
the Federal Procurcment Data Svatem-Next Generation (FPDS-NG. ranking 14" among 62 agencies In
FY 2015, As further explained below, the Departinent continues (0 maximize the use of competition. Qur
contract personnel use market research to help define or refine their requirements. using a variety of
competitive methods in acquiring goeds and services, including the use of Federal Supply Schedules.
mternal indelTnite defiveryfindelnite quantty (1D} contracts. Bianket Purchase Agreements (BPAx).
and various other contract vpes. While the Department’ s competition renking inereased since FY 2014
rhe wtal dollavs spens 1 7Y 20715 deereased rom e previons vear. Based on the decreased spend qad
budeet cuts, competitiye dollars decreased by 16%0 from Y 200 o FY 20020 However, the number of
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brainslerming sessions that help deline acquisition strategics 1o reviewing solicitations to ensure
requirements are not overly restrictive, the Department has established an organizational culture that
appreciates and expecls competition as a necessary component to achieve the Department’s mission and
tulfill its fiduciary responsibilities.

This culture is consistently reinforced by the Contract Specialists (CS) and Contracting Officers (CO} in
Contracts and Acquisitions Management (CAM) and Federal Student Aid (FSA) Acquisitions. Both
organizations recognize the value that competition brings to the acquisttion process - dollar savings.
increased quality in performance, innovative solutions, better service, and transparency of publicly-
funded activities.

The remainder of this report summarizes the Department’s competition efforts and outcomes, and
includes plans to further expand and promote competition that is cxpected to lead to better prices and

improved quality of delivered goods and services.

Competition Summary

The following table provides a high-level summary of those contract dollars that were obligated and
eligible to be competed at the Department for FY 2015 based on the data extracted from FPDS-NG.
Information from FY 2014 is included for comparison purposes.

COMPETITION REPORT
Percentage Percentage
Competition Base Competed Competed Competed Competed
FY (Dollars) (Dollars) (Dollars) {Actions) {Actions)
2014 1 S2.925.423.473.11 | $2.729.380,245.12 G93% 2.300 67.9%
[ 2015 | $2.663.008.666.78 | $2.204.881.516.11 86% 2.563 76.6% l
| l

Sowrce: FPDS-NG Standord Competition Report (November 2013}

Competition is the cornerstone of our acquisition systerm and s a critical tool for achieving the best return on
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As a whole. the Department increased the number of actions and dollars for which commercial item
acquisition procedures were used from FY 2014 to FY 2013, Acquisitton planning is central to
wdentifymg commercially available services and supplies that will satisfy the government’s requirement.
It 1s during the acquisition planning phasc that the CO and CS work with their program otfices to define
requirements and conduct an analysis of the market to identify commereially available products and
services that can satisfyv the Departrent’s requirements.

The Department, for example. makes widespread use of commercial supplies and services through the use
of Federal Supply Schedules and BPAs, all of which include commerctal terms and condittons. Iny
addition. the contracting activities use the commercial item acquisition procedures m FAR Part 12 to
make open market awards of commercial supplies and services.

The Department awarded three multiple-award commercial BPAs as competitive procurements that will,
at a minimum, maintain a significant level of competition for the next five years or more. These new
BPA awards are available for use across the entire Department of Education for the following services:
{13 Technical Assistance Support Services, (2) Peer Review Support Services, and (3) Logistical Support
for Conferences and Meetings. In addition, CAM’s Program Contracts Group (PCG} awarded a multiple-
award Indefinite Delivery/Indefinite Quantity {ID/1Q) contract for; Improving Career and Technical
Education {CTE) for the Office of Career, Technical and Adult Education (OCTAE).

Technical Assistance

In the most noteworthy situation, CAM awarded a multiple-award BPA to 13 vendors, three of which are
small businesses. to replace the current Education Department Technical Assistance Support Services
(EDTASS) BPA with AEM Corporation. The EDTASS BPA with AEM was a single-award BPA that
was competitively awarded; however, over time. the Department fost leverage to get the best pricing,
Under the newly awarded multiple-award BPA for Technical Assistance Support Services, the orders will
be competed among the selected vendors over the life of the BPA and the Department will retain leverage
10 drive best pricing for the entire period of performance.

Peer Review

[n prior vears, contracts for peer review support services were awarded by each program office for its peer
review support requirements. The newly awarded multiple-award BPA for Peer Review Support Services
1s available across the entire Department and should result in increased competition and better pricing,
because of the expanded coverage of this contract vehicic {or all Department requirements lor peer review
support services.

Logistical Support

I prior vears. requircinents for fogistical suppost for conferences and meetings were mostly a portion of
proader (ovused contracts and were mostly awarded o large businesses. Tiis multtipke-award BPA for
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one of the contract holders s a small busizessowhich may further OCT s performance 0 awarding

work te smali 2usinesses.

The follewing chart contains data extracted [rom standard reports 1 FPDS-NG for FY 2014 and 2013
fstormation from FY 2001 is provided for comparisen gmp oses.
- - 1
COMMERCIAL ITEM ACQUISITIONS 5
FY Commercial Procedures Actions Commercial Procedures Dollars
2014 1,869 S1.117.902.531.32
2013 2,170 $1.246.12:1.663.42
Sowrce: FPDS-NG Standapd Report Totad Aciions by PSC ot Novemher 2013 B

Opportunities and actions taken to achieve full and open competition in the contracting operations
of the agency

I'he Department 1s commiited to maxumizing full and open competition in its contracting activities.
Caonsistent with the FAR during FY 2015, the CA%s review and approval was required for all
Justiticatons for Other than Fuli and Open Competition for a2 acquisiticns aver SOX.000 and nos
exceeding ‘512.3\]. Planncd actions above $12.30M but less than S62.3M required veview and approvel
from the tead ot the Contracting Activity (HCOA). and actions excceding $62.5M reguired the review and
"-pD“"‘ al et tl\'e ?i”’ " The Dcpar‘,mcnt tses acquisition plenaing and the Contract Review Bourd iCRB)
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Actions taken to challenge requirements that are not stated in terms of functions to be performed,
performance required or essential physical characteristics

The Department uses the CRB process to ensure requirements are properly defined in terms of the desired
outcomes and are not overly restrictive to competition. In CAM the CRB reviews proposed contract
acticns to examine how well these further public policy goals, including performance-based acquisitions
that focus on the required outcomes in terms of satisfying requirements, as opposed to the more
prescriptive approach of instructing how the requirements should be satistied.

In total, CAM maintained a high level of performance-based contracting, at 85% of eligible dollars. The
main impediment limiting performance-based contracling is that many of the activitics and
responsibilities that the Department carries out are not appropriate for that type of contracting method. An
example of contract type that would not fit a PBA-type award is a labor hour contract where the
Department only pays for an amount of time toward meeting a particular goal, and therefore measuring
input rather than output.

Performance-based acquisition is the preferred method for acquiring services. The Federal Acquisition
Rezulation (FAR) requires that, when acquiring services--including those acquired under supply
contracts--agencies must use performance-based contracting methods 10 the maximum extent practicable,
except tor architect-engineer services, construction, utility services, or services that are incidental to
supply purchases. The increase in the number of PBA actions shows the Departiment”s increased use of
PBA type contracts. However. the decrease in performance based acquisition dollars from FY 2014 1o
2015 is duc to an increase in the use of other tvpes of contracts such as time and matenal contracts due to
incidental service requirements.

PERFORMANCE-BASED ACQUISITION REPORT
% Eligible

Eligible PBA PBA % PBA
FY Dollars Dollars PBA Dollars Dollars

2014 $2.801,081.974.11 100% | $2.562.810.925.62 91%

i
2013 $2.468.810,125.98 100% $2.092.077.583.49 85%
l 'l

Source: FPDS-NG Standard Performance-Based Acquisition Repori (November 2013)

Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial Henss or competition in the contract actions of the agency
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In FY 2013, the OSDBL. in collaboration with representatives from the Department’s two contracling
activities, planned. conducted and/or participated in numerous initiatives and activities designed to
increase small business participation and utilization. Department representatives delivered information
and technical assistance via a myriad of formats. such as individual and group training and staff
development, one-on-one and large group sessions with small business concerns, staff development
presentations for the Department’s contracting staff and program officials. and a talk on presenting
information, matchmaking, and exhibiting at local and regional outreach conferences. During FY 2015
the OSDBU participated in a total of 36 Small Business Outreach Events and Competition Advocate
Activities; four of which focused on Women Owned Businesses, three on Veteran and Service Disabled
Small Businesses, and one on HUBZone Small Businesses.

One of the highlights of the Department’s outreach efforts was that it hosted a small business
matchimaking event. where large business or not-for-protit loan servicers were matched with small
businesses for potential subcontracting opportunities. By engaging in this activity, the Department helped
increase competition through subcontracting. Later in the year. the re-competition of the debt collection
contracts used innovative terms to ensure future competition in the small business set-aside pool.

Of particular note. OSDBU carried out the following keyv activities and initiatives in FY 2015:

s Conducted multiple pre-scheduled one-con-one outreach sessions with individual small business
owners. The purpose of these sessions was to ensure small businesses had ample opportunity o
engage the OSDBU team. program officials andfor contracting staff on a routine basis. At these
sessions. businesses introduced themselves to Departinent representatives and briefed them on
their capabilities. In turn, Department representatives provided strategies and information to them
on how to market their capabilities to the Department.

¢ Participated in all procurement planning meetings. where it advocated for small business
utilization and fostered increased awareness of small business program goals, requirements and
initiatives.

o Marketed and broadly disscminated the FY 2015 Forecast of Contract Opportumities, which listed
planned procurcment opportunities and provided points of contact.

o Conducted or co-sponsored socioeconomic program-specitic activilies to increase awareqess and
anderstanding of small business vehicles by Department stafl and to promote more substantial
market research and increased atilization ot qualified small, §fa). women-owned. HLU/BZone and
service-disabled veteran-owned small businesses {SDVOSB) to address identified conwraciual
requirements,
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[n FY 2016, the Department’s OSDBU and CAM will partner to host small business outreach events and
provide technical assistance to current and potential new smal! business vendors.

In addition, Education Sciences Contracts Group (ESCG) staff held several webinars for IES/NCEE
FY20135 procurements. All questions and answers were posted on FBO in order to facilitate interest in
subcontracting arrangements and small business teaming arrangements by interested and eligible large
and small businesses.

These webinars included the following:
e  Small Business Set-aside What Works Clearinghouse (WWC) Reviews, Reporting,
[Dissemination. and Development (R2D2) procurement
Parent Information and School Choice Request for Proposals {RFP)
Academic Language Interventions RFP
What Works Clearinghouse (WWC) Drop Out Prevention RFP
Feasibility and Design of an Impact Evaluation of Teacher Preparation RFP
Post High School Qutcomes RFP
Website Content Development (Small Business Set-Aside) RIFP.

In January 2013, ESCG staft co-hosted and participated in a Small Business Industry Day with the
National Center for Education and Regional Evaluation (NCEE). the National Center of Education
Statistics (NCES). and the OSDBU. The purpose of that cvent was to conduct thorough market research
to help create a new pool of small businesses with which the Department had not previously contracted.
After recerving well over 70 capability statements and condueting two rounds of review and narrowing
the pool. selected vendors were invited to attend the event.

The goal was to give these small businesses exposure to gain familiarity with the type of work that NCES
and NCLEE does, help develop new relationships. and more importantly provide them with the first step te
be successful with respect to government contracting., Over 30 small businesses attended, several ol
which submitted proposals for subsequent reguirements.

On August 20. 2015, an Education Statistics Support Institute Network (ESSIN) Networking Fair for the
nine contractors (five small businesscs and four large businesses) within the Multiple-Award. 1D/[Q was
held at the Department’s K Street location. ESSIN Contractors were provided the opportunity to present
their capabilities to the each other for possible eaming and collaborations on future requirements.
Specificatiy. the small businesses were encouraged to leverage resources within the ESSIN Network. in
order to become more competitive as a Prime contractor for actions that are not small business set-asides.
ESCG alse conducted the Small Business lnnovation Research (SBIR Y awards. which receivad high
levels of competivion, SBIR Phase | ceceived 193 proposals and resulied in 13 awards: SBIR Phase 11

recenved 10 proposals and resulted in 8 avards.

I FY 2005 ESA re-competed several signiflcant mission-eriieal contracts. 7o ensure adeguate
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e Front End Business [ntegration (FEBY acquisition will competinively award several acquisitions
to support FSA's student-centric business model in stages. One of the first was set-aside and
awarded to a small business

e Data Challenges and Appeals (DCAS) acquisition competitively awarded a commercial-off-the-
shelf (COTS) based solution to process the increasing number of appeals, as well as supporting
accurate Gainflul Employment (GE)

¢ Virtual Data Center (VDC) acquisition competitively awarded a follosw-on solution that makes
use of commercial cloud technology.

Lastly, in FY 2015. COs complied with the Department’s Vendor Communication Plan, which requires
COs to conduct a vender survey when only one offer was received from a competitive solicitation. The
tent of this requirement is to ensure that the Department understands whether there were any obstacles
to competition, such as unduly restrictive or vague requirements, and what the Department could do in the
future in order to ensure that competition is maximized for that particufar procurgment when, and if, it is
re-competed.

CAM analvzed the vendor survey responses to determine whether there were discernable patterns that
hindered competition. such as issucs the vendor might have had with the type of supply or service,
program office. acquisition strategy. etc. Based on the findings. it was determined there wasn't enough
information from the surveys to indicate a pattern(s) present that prevented competition in FY 2015,

During Fiscal Year 2015, CAM conducted three vendor survevs. Two of those survevs received no
response. and the third survey received the following two responses:
l. The proposed work was not in full alighment with the vendor’s focus areas. and
2. While we have capabilities in the defined space and arc very nterested in supporting
Education, we had competing priorities and could not commit resources at the appropriate
time to invest in developing a winning response.

During Fiscal Year 2013, FSA conducted two vendor survevs, One of those surveys received no response,
and the second survey received the following response:
. The vendor commended the Contracting Officer and Contract Specialist, stating that the ievel
of detail provided in their debriefing was exceptional and would help strengthen their future
proposats.

I'he Department provided every apportunity available under current pelicies and procedures so that
vendors could compete and submit a proposal for the particular solicitarion,

The Department will continue to survey vendars on an ongomg basis and take the appropriate action to
remove any barrices or obstacles as necessary that might be hindermg comnetition when thev are
wdentified.

Any barriers to the acqguisition of commercial items or compefition that remam
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QOther ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research

Both of the Department’s contracting activities plan for and participate in the Department’s Joint
Acquisition Conference that is held every 18 months. The last one was held December 3 - 4, 2014, The
acquisition conference addresses a variety of subjects, including the procurement of commercial items
and how to maximize competition. These efforts translate into training that can be used to earn or
maintain the Federal Acquisttion Certifications for COs. Contracting Officer’s Representatives, or
Program and Project Managers. [n addition, the Department carefully considers each potential topic to
ensure that its acquisition workforce is getting the most beneficial information during the event and to
recognize those that go above and beyond in order to maximize competition or reduce the Department’s
reliance on non-commercial items. The Department’s next Acquisition Conference is planned for 2016.

New initiatives to improve the quality of planning, executing, and managing task and delivery
orders

The Department’s contracting personnel continue 1o engage in advance acquisition planning with their
Program Offices. It 1s the Department’s policy to conduct acquisition planning in advance of the fiscal
vear in which contract awards are required and in concert with the budget formulation process and
mformation technology investment management process. Acquisition planning is performed in order to
promote acquisition of commereial items; to promote full and open competition; or when full and open
competition is not required, pursue competition to the maximum extent practicable in consideration of the
products or services to be acquired. In addition to supporting documentation, Performance Work
Statements {PWS), Statements of Objectives (SOO). and cvaluation criteria are reviewed by the €S, CO.
Chief of the Contracting Office, and CRB (if required). to ensure the use of clearly defined government
requirements and meaningfu! evaluation criteria that will differentiate competitors.

Recommendations

Recommendation regarding establishing goals and plans for increasing competition on a fiscal year
basis

The Department received an ~A” grade from the Small Business Administration (SBA) for FY 2013
because of the increased number of contructs awarded to small business. The Department will continue to
strive 10 merease competition in the small business area by sciling projects aside for small businesses.

statements of work. the Departinent is, and has been, abl¢ 1o increase small busingss contracting.

Furthermare, the Department continues (o survey prospective vendors ta understand their decision naot o
participate in solicitations when there is @ single bid that wax pot supported by a justification for other
than full and open competition. The Depariment will analvze the resubis of the surveys to identity barriers
vr comian issues hat vendors might be tacing that would prevent thein from submitting proposals Tor
frtre solicitatons, Ha tend 12 wneoverad. further seiton would Be maben to alleviate any barrier
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UNITED STATES DEPARTMENT OF EDUCATION
Office of the Chief Financial Officer
Contracts and Acquisitions Management

MEMORANDUM
DATLE: June 22, 2017
TO: Tim Soltis

Deputy Chief Financial Officer. Delegated the Authority to Perform the Duties
and Functions of the Chiel Financial Officer and Chief Acquisition Officer

and

Dr. Angela Billups
Deputy Chief Acquisition Officer & Scnior Procurement Executive
‘(] o PR o r

FROM: Cynthia I. Duncan’
Advocate for Competition

SUBJECT:  Fiscal Year (FY) 2016 U.S. Department of Education Advocate for Competition
Report

Introduction

The U.S. Department of Education’s {(Department) Advocate for Competition promotes the
acquisition of commercial items, supports full and open competition, and identifies and
challenges barriers to the acquisition of commercial items and full and open competition in
accordance with Federal Acquisition Regulation (FAR) 6.5. The [FAR requires the Advocate
for Competition to prepare an annual report for the Senior Procurement Executive (SPE} and
the Chiet” Acquisition Ofticer (CAQ). The following satisfies the reporting requirements and
serves as the FY2016 Advocate for Competition Report.

The Department continues to rank among top federal agencies in the use of competition as
reported in the Federal Procurement Data Svstem-Next Generation (FPDS-NG), ranking 19
among 66 agencies {or the percentage of total doliars that were competed in FY2016. As further
explained below, the Department continues to maximize the use of competition. Contracting
personnel use market research to help define or refine their requirements, using a variety of’
competitive methods in acquiring goods and services. including the use of Federal Supply
Schedules. internal indefinite delivery/indetinite quantity (1D1Q) contracts, Blanket Purchase
Agreements (BPAs). and various other contract types. The total dollars spent m FY2016
decreased [rom the previous vear. Bascd on the decreased spend and budget cuts, percentage of
dollars competed decreased by 2% trom FY20135 to 'Y2016. However. the percentage of actions
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O Mission is o promaie stadent aelievement and preparation for global
competitiveness by fosicring educational cecellonce wnd ensuring equal aceess



awarded with competition increased slightly from 76% of all actions in Y2015 10 77% ot all
actions m FY2016. In addition, the reported number of (,ommercwl procedures actions increased
from 2.201 actions in FY2013 to 2.483 acuons in FY2016. This is an mcrease of 12.8%.

The Department’s acquisition workforce consistently strives for competition while being
personally involved with each of the organization’s acquisitions and programs. From
participating in brainstoriing scssions that help define acquisition strategies. 10 reviewing
solicitations to ¢nsure requirements are not overly restrictive, the Department has established
an organizational culure that appreciates and expects competition as a necessary component to
achieve the Department’s mission and fulfill its hiduciary responsibilities.

This culture 1s consistently reintorced by the Contract Specialists (CS) and Contracting
Officers (CO) 1n cach of the Department’s two contracting activities, Contracts and
Acquisitions Management (CAM) and Federal Student Aid (IF'SA) Acquisitions. Both
organizations recognize the value that competition brings to the acquisition process - dollar
savings, increased quality in performance, innovative soluttons, better service, and
transparency of publicly-funded activities.

The remainder of this report summarizes the Department’s competition efforts and outcomes.
and 1ncludes plans to {urther expand and promete wmpelmon that is expected to lead to better
prices and improved quality of delivered goods and services.

Competition Summary

The following table provides a high-ievel summary of those contract dollars that were obligated
and eligible to be competed at the Department for Y2016 based on the data extracted {rom
FPDS-NG. Information from FY2015 1s included lor comparison purposes.

Competition Report

Percentage Percen_ta—gz
Competition Base Competed Competed | Total | Actions |Competed
_FY (Dollars) (Dollars) (Dollars) [Actions|Competed| (Actions)
2015 | $2.667.731,261.06 | $2.294.449.015.71 ‘ 86%% 3383 2.584 76%
| —
2016 ‘S“ 404.120.122.86 | $2.074.348 248,76 | 8424, 3320 2572 77%

Sowrce: FPDS-NG Stundard Competition Repory (April 26, 2017

The Department maintained a high percentage of competed dollars from FY2015 to FY2016.
Acthough the percentage of dollars competed duting FY 2016 was Tower than in FYZ015 1
vepresented a hlgher perceniage of actions that were competed than the previous year. This
demonstraies thc Dcpammm s commitment to ensuring that competition is maximized.




Actions Taken During the Reporting Period
Opportunitics and actions taken to acquire commercial items to meet the needs of the
agency

The Department increased the number of actions for which commercial item acquisition
procedures were used from FY2015 to FY2016. The dollars for which commercial item
acquisition procedures were used increased during that same period. Acquisition planning is
central to identifying commercially available services and supplies that will satisfy the
government’s requirement. It is during the acquisition planning phase that the CO and CS work
with their principal offices to define requirements and conduct an analysis of the market to
identity the commercially available products and services that can satisfy the Department’s
requirements.

The Department makes widespread use of Federal Supply Schedules, which are awarded under
commercial procedures, Acquisition personnel also make use of acquisition flexibilitics to
purchase commercial supplies and services under FAR Subpart 13.5.

In FY2016, the Department solicited for a Small Business Set-Aside, Multiple-Award Blanket
Purchase Agreement (BPA) for Publications, Education Analysis, and Reporting for Sample
Surveys, Assessments, and Administrative Data Collections (PEARSS). This solicitation
consolidated muitiple requirements handied by different principal offices by streamiining the
requirements and making a general determination that the general services skills needed to
perform the PEARSS requirement are available in the commercial marketplace. The services
were competed through the General Service Administration’s (GSA) Professional Service
Schedule under the Mission Oriented Business Integrated Scrvices (MOBIS) Category 874 -1
Intcgrated Consulting Services. The six resultant BPAs were executed in January 2017,

Great strides are being made in the acquisition of commercial items bascd on reported FPDS-NG
data, however. the actions, and dollars are stilf underrepresented and subject to variability year-
to-year due to GSA’s improper commercial 1tem acquisition coding of Federal Supply
Schedules. As a resull. task and delivery orders awarded by the Department off the miscoded
vehicles are recorded as “Commercial [tem Procedures not Used.™ Sincc the field is not editable
in FPDS-—NG, the Department’s ability to accurately report achievements in this area is lunited.

COMMERCIAL ITEM ACQUISITIONS

Commercial Procedures
FY | Actions Commercial Procedures Dollars |
2015 2.201 $1.255.326.319.16
R Y OO _ ]
2016 2485 $1.647.160.946.89
L L

Sowrce: FPDS-NG Stundard Report of Totad 4 C!im?h_f Product Service ¢ mﬂ?pm’ 26. 2017)



Opportunities and actions taken to achieve full and open competition in the contracting
operations of the agency

The Department is committed to maximizing {ult and open competition in its contracting
activitics. Consistent with the FAR during FY2016, the Advocate for Competition’s review and
approval was required for all Justifications for Other than Full and Open Competition for all
acquisitions over $700,000 but not exceeding $13.5M. Planned actions above $13.5M but less
than $68M required review and approval from the [Head of the Contracting Activity, and actions
exceeding $68M required the review and approval of the Senior Procurement Executive. CAM
uses acquisition planning and the Contract Review Board (CRB) review processes to identify
any additional opportunities to promote futl and open competition for each proposed contract
action, which s mirrored by FSA"s CRB that reviews acquisitions for opportunities to promote
competition. Both contracting activity CRBs challenge proposed exceptions to competition and
independently review unduly restrictive requirements that can limit competition or later result in
follow-on contracts that will require competition exceptions. If an acquisition meets the
threshoeld requiring signatures of the Advocate for Competition, [ead of the Contracting
Activity, or Senior Procurement Executive, challenges may occur at these levels as well. The
only approvals presented to the individual Advocates for Competition for the Department and
FSA over the past year were for brand name-specific purchases of software license renewals,
extensions to contracts related to delays in migrating the existing dala center to the new provider,
and expansions ol scope to on-going studies. Notices were posted on the GSA ¢Buy or
FedBizOpps (FBO), as appropriate. The renewals were associated with a decision to manage
software usage across the enterprise, and continued ongoing technical solutions that used the
software.

In addition to posting on the GSA eBuy system and IF'BO as appropriate. the Department
publishes a guide to “Doing Business with the U.S. Department of Education.”™ This is a
document written in conjunction with the Oftice of Small and Disadvantaged Business
Utilization {OSDBU) that emphasizes business opportunities for small businesses, provides a
forecast of available contract opportunitics, and includes a link to currently available contract
solicitations. This guide is posted on the outward-facing Department website. Finally, the
Department has emphasized the use of pre-solicitation and pre-proposal confercnces via webinar
and Requests for [nformation to maximize competition,

In FY2015 - FY2016, the Department was in the acquisition planning phase for the new cohort
ol Regional Educational Laboratories {(RIZLs). The acquisition team made extraordinary
outreach and market research cftorts, including a thoughttul and meaningful webinar which
included live responses to advance questions. draft documents with opportunities for feedback.
FAQ documents. and detailed comparisons and contrasts to the previous cohort competition.! A
Request for Information included questions to narrow responses 1o targeted capability
statements. and four addenda were posted to finalize the documentation based on industry
feedback. The Departinent also emphasized the value of teaming agreements for the nine
resultant awards. These efforts led (o increased competition in the overall solicitation and
spectlically in the Appalachia, Northeast and Mid-Atlantic regions. Twenty-two offers were

"The webinar took place in FY2015 but was not included in the FY 2015 Advecate for Compelition report. The REFT
was posted in FY2015, but three of the addenda were posted in FY2016. Therefore. the market rescarch efforts
contimued into FY 2016 and are appropriately reported here



received and nine regional contracts were awarded {compared with 20 offers for 10 regions for
the previous cohort). Six of the nine regions experienced compctition, which is a higher ratio
than the six out of ten regions under the previous competition.” These awards were finalized
during FY2017.

In FY2016, the requirement to conduct a vendor survey when only one offer was received {rom a
competitive solicitation remained in place. The intent of this requircment is to ensure that the
Department understands whether there were any obstacles io competition. such as unduly
restrictive or vague requirements. and what the Department could do in the future to ensure that
competition is maximized for that particular procurement when, and 1f, it is re-competed. The
Department will continue to survey vendors on an ongoing basis and take the appropriate action
to remove any barriers or obstacles that might be hindering competition when necessary.

Finally, the Program Contracts Group within CAM hosted an Open House on March 29, 2016
for the vendors awarded BPAs in FY2015 for “Education Department Technical Assistance
Support Services” (EDTASS), “Peer Review Technical Support Services,” and “Conference and
Mecting Logistics and Technical Support Services.” The purpose of the Open House was for
vendors to network with each other so that small and large vendors could explore possible
partnering opportunities and for Department of Education Program Managers and CORs to {carn
more about each vendor’s core capabilities. These interactions can increase competition under
the multiple-award BPAs for {uture orders.

The Department has enjoyed increased competition as a result of the associated strategies that
were employed, such as pre-solicitation and pre-proposal conferences. As a strategic cost-saving
measure, the Department made use of teleconferences or webinars in lieu of the traditional in-
person conferences. These virtual events attract interested parties that may not have expressed
interest or attended similar events in the past due to not being physically located within the
immediate Washington, D.C. mectropolitan area, where such events were held in-person and
without the use of similar technology.

Actions taken to challenge requirements that are not stated in terms of functions to be
performed, performance required or cssential physical characteristics

The Department uses the CRB process (o ensure requirements are properly defined in terms of
the desired outcomes and are not overly restrictive to competition. The CRB reviews proposed
contract actions to examine how well the actions further public policy goals. including
perlormance-based acquisition that [ocuses on the required outcomes in terms of satisfying
requirements, as opposed to the more prescriptive approach of instructing how the requirements
should be satisfied.

In total. the Department maintained a high level of performance-based contracting. Of the
dollars eligible for performance-based contracting in FY2016, 82% was used for performance-
based contracts. The main impediment limiting performance-based contracting is that many of
the activities and responsibilities that the Department carries out are not appropriate {or that type

“ The tenth region, Southwest, was not awarded with the current cohort because the period of performance does not
match the other nine regions. Southwest will be solicited separate. Southwest was a competitive region in the initial
cohort and will likely have competition when the requirement is solicited.

I



of contracting method. xamples include contracts awarded on a Time and Maternals or Labor
Hour basis. These tvpes of contracts require higher level reviews and high risk planning to
minimize their use. The Department will continue to look for opportunities to transition (o
Performance Based Acquisition (PBA) methods for these types of contracts.

Federal Student Aid re-competed several signiticant mission-critical contracts this year with
results as follows:

e The unrestricted Private Collection Agency (PCA) contracts were re-competed in FY
2016 with award targeted for FY2017. The contracts are unique in that they are 100%
performance-basced.

e The re-compete of the servicing contracts through Phase One of the two-phase
competition, was completed in FY2016 with award of the new servicing solutton
projected for FY2017,

In addition, FSA competitively awarded single award contract ordering vehicles for the
following services: program and project management. conterence support. and Website
g prog proj g

consolidation.
- —
Eligible PBA % PBA
FY Dollars PBA Dollars DoRars
2015] $2.479.012.190.51 | $2.098.994.549.68 83%
\2()16 $2.292.405.1753.89  S1.868.5391.617.04 82%

Source: PDS-NG Standard Pertormance-Based Acquisition Report (April 26, 2017

Any condition or action that has the effect of unnecessarily restricting the acquisition of
commercial items or competition in the contract actions of the agency

In general. the Department had limited conditions or actions that would unnccessarily restrict the
acquisition of commercial items or competition. Ohligations against previously awarded
contracts to Not-tor-Profit entities did continue, however, these contracts were not awarded
competitively i previous fiscal vears. as the result of prescriptive legislation requiring their
award, Another instance where competition is restricted in the Department’ s contracts includes
requirements [or maintenance of brand name sottware. in these cases, sotlware s purchased and
uscd across the enterprise and comtinued maintenance of the software required the use of brand

name specifications.

The Department uses competitive procedures and commercial practices even when mecting
emerging urgent needs, Delavs associated witl protests or other contract delays may require the
Department o extend performance under an existing contract.



Opportunities and actions taken to improve the quality of planning, executing, and
managing task and delivery orders

Acquisition personnel are business advisors to their program and principal offices. Evaluating
the planncd spend against requirements approved for {unding, acquisition personnel are aware of
planned activities and involved in the process from the identification of the requirement.

New initiatives for Future Reporting Period(s)
New initiatives required to increase competition and to increase the acquisition of
commercial items

The Department already maintains high rates of commercial Hems and competition. Although no
new initiatives were implemented during FY2016, the vast majority of FSA acquisitions are
already commercial. Tederal Student Aid’s previous initiatives to increase competition have
been very successful. The remaining non-competitive actions are limited 1o brand name software
purchases for consistency with existing technology platforms and turther reduction is unlikely. In
the 2™ quarter of FY2017. CAM’s Advocate for Competition implemented internal policy to
require the advocate’s approval for the use of a single award ordering vehicle.

In FY2016. the OSDBU. in collaboration with representatives from the Department’s two
contracting activities, planned, conducied and/or participated in numerous initiatives and
activities designed to increase small business participation and utilization. Department
representatives delivered information and technical assistance via a myriad of formats such as
tndividual and group training and staft development, one-on-one and large group sessions with
small business concerns. staff development presentations for the Department’s contracting staff
and program officials. and a talk on presenting information, matchmaking. and exhibiting at local
and regional outreach conferences. During FY2016 the OSDBLU participated in a total of 30
Small Business QOutreach Events and CA Activities,

Of particular note, the OSDBU carried out the tollowing key activities and initiatives in Y2016,

¢ Conducted multiple pre-scheduled onc-on-one outreach sessions with individual small
business owners. The purposec of these sessions was to ensure small businesses had ample
opportunity to engage the OSDBU team, program officials and/or contracting staff on a
routine basis, At these sessions, businesses introduced themselves to Department
representatives and brieted them on their capabilities. [n turn, Department representatives
provided strategies and information to them on how to market their capabilities to the
Department.

e Participated in all procurement planning meetings, where it advocated for small business
utilization and lostered increased awareness of small business program goals.
requirements and initiatives.

e Marketed and broadly disseminated the FY2016 Forecast of Contract Opportunities,
which listed plannced procurement opportunities and provided points of contact.
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e Conducted or co-sponsored socioeconomic program-specitfic activities to increase
awareness and understanding of small business vehicles by Department staff and to
promote more substantial market research and increased utilization ot qualified small,
8(a). women-owned, and service-disabled veteran-owned small businesses to address
identified contractual requircments.

e Conducted, sponsored and/or facilitated training and consultation for contracting
officials, program officials and other stakeholders regarding all aspects of the
Department’s small business programs.

» Promoted and supported matchmaking initiatives between the Department’s prime
contractors and well-qualified vendors for subcontracting opportunities.

» Participated in cxpos, conferences and trade fairs to increase small business access to the
Departiment’s procurement opportunities.

In I'Y2017, the Department’s OSDBU and both CAM and FSA plan to partner to host small
business outreach events and provide technical assistance to current and potential new small
business vendors.

New initiatives to ensure requirements are stated in terms of functions to be performed,
performance required, or essential physical characteristics

Acquisition personnel continue to provide professional advice 1o their program and principal
offices and present their requirements to the Contract Review Board for consideration of
recommendations.

Any barriers to the acquisition of commercial items or competition that remain

Many actions from the Institute of Education Sciences are not able to be performed without
allowing {or cost-rcimbursement contract types. Therefore, these actions are not able to conform
to the requirements for commercial contracts to be awarded on a Firm-Fixed-Priced (FFP) or
Time and Materials (T&M) basis.

Proprietary softwarc maintenance and licenses often result in brand name justifications and
conlinue to represent a barricr to competition.

Other ways in which the agency has emphasized the acquisition of commercial items and
competition in areas such as acquisition training and research

The Department continues to emphasize the use of competitive and commercial practices
through the pre-planning CRB process to ensure consideration of both early in the acquisition
litecycle.

FSA’s Small Business Specialist provides periodic training on issues and processcs unique o
small business and small business subcontracting.



CAM’s Conversations with CORs promotes internal acquisition training to CORs and Project
Managers throughout the Department. FY2016 sessions included topics like acquisition
planning, competition, multiple-award BPAs, and ethical issues for proposal evaluation.
Sessions like these will continuc to be available to acquisition professionals within the
Department in FY2017. In addition. the multiple-award BPAs/IDIQs are posted on SharePoint
sites to allow program and principal offices throughout the Department to utilize these ordering
vehicles, emphasizing the preference for multiple-award vehicles under FAR 16.5, 13.303-2(c),
and 8.405-3(a)3X1).

The Department will begin hosting quarterly roundtable events in FY2017 intended to bring
government and industry representatives together for open discussions on key issues. topics. and
concerns and to foster better collaboration in the procurement process. The first roundtable event
will focus on the development and procurement methods for agile software services. The second
roundtable will focus on acquisition innovation. This includes innovative contracting procedures,
services, and products that are or could be used by the Federal Government to improve
acquisitions and delivery of goods and services to the public.

New initiatives to improve the quality of planning, executing, and managing task and
delivery orders

The Department’s contracting personnel continue to engage in advance acquisition planning with
their program and principal offices. It is the Department’s policy to conduct acquisition planning
in advance of the fiscal year in which contract awards are required and in concert with the budget
tormulation process and information technology investment management process. Acquisition
planning is performed in order to promote acquisition of comntercial items: to promote full and
open competition; or when full and open competition is not required, pursue competition to the
maximum extent practicable in consideration of the products or services to be acquired. In
addition to supporting documentation, Performance Work Statements (PWS), Statements of’
Objectives (SOO0), and evaluation criteria are reviewed by the CS, CO. Chief of the Contracting
Office. and CRB (if required), to ensure the use of clearly defined government requircments and
meaningtul evaluation criteria that will differentiate competitors. Finally, with the Department’s
high standards it has in place for executing and managing task and delivery orders, the
Department will continue to push for more multiple IDIQ contracts and BPAs in the future.

Recommendations

Recommendation regarding establishing goeals and plans for increasing competition on a
fiscal year basis

The Department will continue to strive to increase competition in the small business area by
setting prajects aside for small businesses. Through markel research, the review of the history of
a project. and taking a tresh look at the old requirements documents. the Department is. and has
been, able (o increase small business contracting,

The Department’s contracting activitics assess their planned activities and establish goals for
increasing competition: however, as stated above the competition rate is unlikely to increase
appreciably over the current very high rate so the plan is to maintain the Department”s
outstanding perlormance in this arca. Acguisition professionals are empowered to make
decistons and held accountable tor their success.
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Initiatives that ensure task and delivery orders over SIM issued under multiple award
contracts are properly planned, issued and comply with FAR 8.405-3 and 16.504

Internal controls, Contract Review Boards, Peer reviews, and Contract Management Reviews,
help cnsure consistent practices that follow FAR and agency-specific rules and regulations. For
example, the Department relies on the CRB review process as a primary internal control for
actions over $700,000, to ensure contracts are compliant with FAR and internal policies. The
processes for the Department’s Acquisition Plan (excluding FSA) ensure that actions over
$100,000 arc planned and approved prior to award.

Recommendation regarding cstablishing a system of personal and organizational
accountability for competition, which may include the use of recognition and awards to
motivate program managers, contracting officers, and others in authority to promote
competition in acquisition

The Dcpartment has no further initiatives planned other than those already in use.

CC:

James Hairfield, Director. Contracts and Acquisitions Management

Patrick Bradfield, Dircctor, Federal Student Aid Acquisitions

Denise Roberts. Advocate for Competition. Federal Student Aid Acquisitions
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