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VIA ELECTRONIC MAIL

Re: Your Freedom of Information Act Request to the Federal Election
Commission FOIA [2020-006]

This email is in response to the request you filed for information under the
Freedom of Information Act (FOIA) dated and received by the Federal Election
Commission’s (FEC) FOIA Requester Service Center on October 20, 2019.
Specifically, you requested:

A copy of the results of a search of emails TO or FROM or CC each of the
following individuals: Lisa J. Stevenson and/or Lawrence L. Calvert Jr., for
emails containing the following keywords, during the time period January 1,
2019 to present: white, Trump, President, administration, problem,
problematic, concern, concerns, political, violation, referral, referred, pursue,
DO]J, unethical, or prohibited.

After discussing the scope of your FOIA request with me twice, you agreed to
narrow the scope to no longer include: white, concern, concerns, referral, referred,
political, Trump, President, administration, violation, and prohibited.

We have searched our records and have located responsive documents,
which we are releasing in part. Attached to this letter are 824 pages of responsive
records the Agency located that are not exempt from disclosure. We have withheld
approximately 9,988 pages of responsive records in their entirety under FOIA
Exemptions b(5), 472 pages under b(7)(C), and 357 pages under b(6). Please note
that our response to your request does not include documents or publications
publicly available on our website or compilations of publicly available news articles,
which in this case comprised the majority of the responsive records.

Exemption 5 protects from disclosure inter- or intra-agency memoranda or
letters that would not be available by law to a party other than an agency in
litigation with the agency, including documents covered by the attorney work-
product, deliberative process, and attorney-client privileges. See 5 U.S.C. §
552(b)(5).

Exemption 6 protects personal information, the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy. See 5 U.S.C. §
552(b)(6).

Exemption 7(C) protects from disclosure records or information compiled
for law enforcement purposes that if released could reasonably be expected to
constitute an unwarranted invasion of personal privacy. See 5 U.S.C § 552(b)(7)(C).

Accordingly, your FOIA request has been granted in part.



You may contact our Acting FOIA Public Liaison, Hina Hussain at (202) 694-
1357, for any further assistance and to discuss any aspect of your request.
Additionally, you may contact the Office of Government Information Services (OGIS)
at the National Archives and Records Administration to inquire about the FOIA
mediation services they offer. The contact information for OGIS is as follows: Office
of Government Information Services, National Archives and Records Administration,
8601 Adelphi Road-OGIS, College Park, Maryland 20740-6001, e-mail
at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448; or
facsimile at 202-741-5769.

You may appeal any adverse FOIA determination. Any such appeal must be
filed in writing and should follow the guidelines set forth in 11 C.F.R. § 4.8. If you
have any questions, please contact the FOIA Requester Service Center
at FOIA@fec.gov, or (202) 694-1650.

Sincerely,

Katrina Sutphin
FOIA/PA Attorney
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Shared Neutrals

Shared Neutrals (SN), also known as Sharing Neutrals, is an interagency mediation program in
the National Capital Region (including the Washington, DC and Baltimore area), that first began
as a pilot in the mid-1990s. Management of the program was transferred from the Department of
Health and Human Services (HHS) to the Federal Mediation and Conciliation Service (FMCS)
in December, 2018. Upon request, SN assists participating federal agencies through a pool of
trained, collateral-duty federal employees who provide mediation services to agencies other than
their own in exchange for like services to the program from the recipient agency.

What is mediation?

Mediation is assisted negotiation. In mediation, a trained, neutral third party helps two or more
parties negotiate to resolve their dispute. Mediation typically employs a problem-solving
approach to address conflict rather than the traditional, adversarial method. Mediators are trained
in communication and problem solving skills, which they use to help parties make the best
possible decisions about whether to, and how to, resolve their dispute.

Mediation is a voluntary, informal process. Rules of evidence do not apply. Testimony is not
taken. Mediation allows parties to control the dispute resolution process, rather than having a
judge or some other official control it for them. Mediation is typically faster and more
economical than adjudication, and even if mediation does not resolve the dispute, it almost
always helps parties clarify and narrow the issues so that adjudication can proceed more rapidly.

Mediators are not decision-makers or judges and have no personal interest in the substantive
outcome of a case. Mediators use their expertise in communication and negotiation to help the
parties make effective, informed decisions for themselves.

Who is involved?

More than fifty (50) federal agencies and sub-agencies currently participate in SN. The roster
primarily serves the Washington-Baltimore metropolitan area although SN will mediate
elsewhere if travel costs are paid by the requesting agency. In some regions of the country,
Federal Executive Boards (FEBs) have organized programs that they administer separately for
agencies within their geographic area. FMCS can handle program administration in coordination
with any FEB that requests it.

Who are the mediators?

Shared Neutrals Roster members are federal employees who mediate as a collateral duty or are
government retirees who volunteer their services. Each start out as a “co-mediator,” trained in
basic mediation skills but with limited experience. To become a “lead” mediator in the program,
a co-mediator must have: (1) at least 40 hours of basic mediation skills training; (2) at least three
co-mediations with a qualified mediator or five independent mediations and positive evaluations
from a qualified trainer/evaluator; and (3) at least two references from two qualified mediators or
trainer/evaluators.

Currently, the FEC'’s certified SN mediator is Krista Roche (ADRO). The collateral duty service
she has provided to other agencies in past years has helped enable our present SN partnership.

What is a co-mediator?
A co-mediator is trained in basic mediation skills but has limited mediation experience. SN
maintains a registry of co-mediators who team with those who have mediated at least three cases.

Excerpts adapted from https://www.fmcs.gov/sharedneutrals/
May 2019






















































































































































Federal Election Commission Innovation
Center Program

Vision

Consistent with its commitment to fostering the talents and skills of its employees and
providing excellent service to the public, the FEC’s Innovation Center is a
cross-functional group within the agency that develops and implements user-centered,
evidence-based design solutions for achieving the FEC’s mission efficiently and
effectively. Partnering with staff from across the agency, the core Innovation Center
team will leverage staff business process knowledge and emerging technological
advancements to improve the delivery of mission-critical functions. The Innovation
Center will improve organizational decision making and be tasked with harnessing the
creativity and ideas of agency employees, and emerging technologies, to restructure
systems, tools, and processes, while modernizing IT infrastructure to better serve the
American public.

Goal

The Innovation Center Program’s goal is to collaborate with innovators across the FEC
to generate ideas and proposals to utilize the cutting edge technologies to solve big and
small problems facing the agency.

Innovation center program participants

Innovation Center facilitators

The core team will consist of a few staff members that organize and manage the Innovation
Center Program’s vision, goal and processes. The team will take a holistic approach to
encourage idea generation and project proposals that solve problems for multiple business
offices.

e Executive Sponsor
Program Lead
Innovation Center management and administration team
Project facilitators: Invites participants to project teams
Project teams: Specific skills needed for a project






Project selection and prioritization

We must meet the FEC’s mission. Issues that jeopardize the successful delivery
of core mission functions will be prioritized.

We must meet the agency’s enterprise architecture and support IT modernization
effort.

We consider the number of internal users impacted by a problem or who would
benefit from the solution. We try to maximize the utility of our projects for internal
users.

We consider the number of external users impacted by a problem or who would
benefit from the solution. We try to maximize the utility of our projects for external
users.

We try to balance enhancements across agency functions, so no workgroup is
left behind in our modernization efforts

We consider the cost of the project, balanced with expected return on investment
and, of course, the availability of funding.

We consider our team’s capacity to tackle the project.

We consider the timing of the project in the context of other planned work.
Sometimes, it’s just more efficient to take on related projects in a specific order or
to take on closely related projects at the same time.

Innovation center program life-cycle

1.

ldea intakes.

Who:
Everyone

Activities: FEC staff members possess a wealth of knowledge about how the
agency works and how we can make efficient tools, systems, and processes. We
invite any FEC employee to come to the Innovation Center with questions or
ideas that will help us develop more efficient IT systems and process to support
their work.

(Idea submission. Information about how to submit questions and ideas will be
provided at a future date.)

a. All Ideas will be captured. All staff ideas will be considered.



b. Recommend users to submit their ideas as user stories format.
c. IC core team members will collaborate with the individual(s) who
submitted the idea to protect the sensitive and private information.
Outcome/Deliveries:

Deliverable: IC idea bank. All ideas will be made public to FEC internal users.

. IC Charter Review and Initial Assessment

Who:
IC Charter Review panels

Activities: The process will be fully transparent to FEC staff. Ideas that are a
good fit for the Innovation Center—essentially problems or proposals the core
team members believe could be addressed through the IC’s processes—will be
provided with technical research. Moreover, these activities must be completed in
a specific order. FEC staff members who submit proposals, questions or ideas
will be full partners in this process, as we collaborate to refine and better
understand the proposed project.

Deliverable: Ideas that are fit for the Innovation Center

. Technical Research

Who:
IC Project teams: Specific technical skills and subject area experts needed for a
project

Activities:

Ideas that are a good fit for the Innovation Center—essentially problems or
proposals the core team members believe could be addressed through the IC’s
processes—will be provided with technical research. FEC staff members who
submit proposals, questions or ideas will be full partners in this process, as we
collaborate to refine and better understand the proposed project.

Deliverable:
e Technical solutions demo/showcase































































GAO Review of Campaign Finance (102707)
Entrance Conference with the Federal Election Commission (FEC)
Objectives and Discussion Topics

July 16, 2018
Teleconference Line: 1-888-395-7943; Leader Passcode: 56527911; Participant Passcode: 12508934

Engagement Objectives:

What is the framework for overseeing contribution and expenditure limits, disclosure
requirements, and prohibitions, including those for foreign entities, in connection with federal
elections?

What types of challenges, if any, have been reported about the framework for overseeing
contribution and expenditure limits, disclosure requirements, and prohibitions in connection
with federal elections?

Discussion Topics:

1.

Federal Election Commission’s (FEC) role in overseeing contribution and expenditure limits,
disclosure requirements, and prohibitions, including those for foreign entities, in connection
with federal elections.

Overview of the FEC’s investigative and enforcement processes used to monitor, track, and
address violations of federal campaign finance laws.

FEC’s latest updates to its regulations implementing the Federal Election Campaign Act
(FECA) and other campaign finance requirements associated with federal elections.

Federal agency stakeholders—i.e., Securities and Exchange Commission (SEC), Financial
Crimes Enforcement Network (FInCEN), and Internal Revenue Service (IRS)—involvement
in overseeing and enforcing FECA and related campaign finance requirements.

Collaboration with other federal agencies for violations of federal campaign finance laws—
including matters involving foreign funds—in connection with federal elections.

Any challenges FEC has identified with enforcing FECA and related campaign finance
requirements associated with federal elections.

FEC’s mechanisms for and challenges faced in detecting and preventing prohibited
contributions and expenditures—including foreign contributions and expenditures—in
connection with federal elections.

DM#761866 1
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GAO Review of Campaign Finance (102707)
Federal Election Commission (FEC)
Questions/Information Request (#1)

August 22, 2018

Engagement Objectives

(1) What is the framework for overseeing contribution and expenditure limits, disclosure
requirements, and prohibitions, including those for foreign entities, in connection with
federal elections?

(2) What types of challenges, if any, have been reported about the framework for
overseeing contribution and expenditure limits, disclosure requirements, and
prohibitions in connection with federal elections?

Questions/Information Request

FEC Enforcement Guidance

1.

We obtained a copy of the online version of the Federal Election Commission’s
(FEC), Office of the General Counsel (OGC) Enforcement Manual, dated June 2013.
Is this the latest version of the enforcement manual? If not, please provide us with a
copy of the latest version.

a.

Please provide us with a copy of FEC’s updates and revisions to the OGC
Enforcement Manual, dated June 2013, if applicable.

Please identify the process and FEC components responsible for updating the
OGC Enforcement Manual—including a description of the components’ roles and
responsibilities.

Please identify and explain planned and proposed updates/revisions to the OGC
Enforcement Manual, dated 2013, if applicable. What is the current
implementation status for each of the identified planned and proposed
revisions/updates to the manual?

To what extent, if any, does FEC utilize additional guidance/interpretive
rules/procedural changes/policy statements to support and/or supplement the
OGC Enforcement Manual, dated June 20137 If applicable, please provide us
with a copy of the guidance/interpretive rules/procedural changes/policy
statements.

Please provide us with an updated version, if applicable, of FEC’s flow chart
which outlines the enforcement process—listed in section 1.4, pages 13 and 14
of the OGC Enforcement Manual, dated June 2013.

To what extent, if any, has FEC experienced challenges with implementing the
OGC Enforcement Manual, dated June 20137 If applicable, please identify the
challenges faced and how they are being addressed by the FEC and its
components—including how the challenges impact the FEC’s enforcement of the
Federal Election Campaign Act (FECA) and related campaign finance
requirements associated with federal elections.
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GAO Review of Campaign Finance (102707)
Federal Election Commission (FEC)
Questions/Information Request (#1)
August 22, 2018
2. Based on the FEC’s perspective, what additional FEC guidance and resources are

needed, if any, to improve the agency’s oversight and enforcement of contribution
and expenditure limits, disclosure requirements, and prohibitions, including those for
foreign entities, in connection with federal elections?

3. What are the FEC’s enforcement priorities regarding the enforcement of the FECA
and related campaign finance requirements associated with federal elections?
Please identify the process/factors/variables considered when establishing the
agency’s enforcement priorities. Please identify the FEC’s enforcement priorities for
each fiscal year—2002 through 2018.

a. Where do you see risks and vulnerabilities, if any, in the current campaign
finance framework for overseeing the enforcement of contribution and
expenditure limits, disclosure requirements, and prohibitions, including those for
foreign entities, in connection with federal elections?

4. Please provide us with a copy of the data dictionary for the FEC’s Enforcement
Query System (EQS).

a. Please provide us with a copy of the data dictionary for the FEC’s Case
Management System (CMS) and its document management system known as
Enterprise Content Manager (ECM).

5. Please provide information on the following sources for FEC enforcement actions.

a. How many complaints were received for each fiscal year—2002 through 20177

b. How many sua sponta submissions were received for each fiscal year—2002
through 20177

c. How many external referrals were received (identify the referring agency) for
each fiscal year—2002 through 20177

d. How many internal referrals were received for each fiscal year—2002 through
20177

6. To what extent, if any, has the FEC established performance measures and
indicators to identify the effectiveness and efficiency of the agency’s efforts related
to the enforcement of FECA and related campaign finance requirements associated
with federal elections? If applicable, please identify the performance measures and
indicators used and provide us with a copy of the agency’s performance reports
related to its enforcement efforts for each fiscal year—2002 through 2017.

7. Please provide us with a copy of the data dictionary for the Enforcement Priority
System (EPS). What are the criteria used by the FEC’s Office of Complaints
Examinations and Legal Administration (CELA) in its rating of incoming cases under
EPS?

DM#873905 2
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GAO Review of Campaign Finance (102707)
Federal Election Commission (FEC)
Questions/Information Request (#1)

August 22, 2018

FEC and DOJ Collaboration

8. Based on a FEC official’s statement provided at the GAO/FEC entrance conference
held on July 16, 2018, the signed (in 1977) memorandum of understanding (MOU)
which outlines the collaboration (including referrals) between the FEC and
Department of Justice (DOJ) in regards to the enforcement of the FECA and related
campaign finance requirements associated with federal elections has not been
updated.

a.

Please explain why the MOU between FEC and DOJ has not been updated since
1977—including the extent to which FEC plans to update the MOU. In addition,
please provide us with a copy of the current (formal and informal)
guidance/procedural agreements used to assist in the FEC and DOJ
collaboration efforts (including referrals) in regards to the enforcement of the
FECA and related campaign finance requirements associated with federal
elections

Please explain how the FEC and DOJ collaborate to investigate and enforce the
FECA and related campaign finance requirements associated with federal
elections.

To what extent, if any, have the FEC and DOJ collaboration efforts (including
referrals) related to the enforcement of the FECA and related campaign finance
requirements associated with federal elections been affected by the MOU not
being updated since 1977—including how any challenges experienced are being
addressed by the FEC and DOJ, if applicable?

Under the FECA (52 U.S.C. § 30121) all violations involving foreign funds are
criminal, except for those involving electioneering communications. Under what
circumstances would FEC and DOJ maintain parallel jurisdiction in investigations
involving foreign funds? Is there a FEC mechanism in place to delay moving
forward with its own proceedings in favor of the pending criminal investigation?

Please provide us with the number and types of matters referred by the FEC to
DQOJ for prosecution for each fiscal year—2002 through 2017.

FEC Investigations

9. For each fiscal year—2002 through 2017, please provide us with the overall number
of FEC matters/cases (ongoing and closed) related to the enforcement of FECA and
related campaign finance requirements associated with federal elections.

a. For each fiscal year—2002 through 2017, how many of FEC’s closed
investigations involved foreign nationals—including the associated disposition
(i.e., dismissed, referred to DOJ).
b. How many matters/cases were enforced through civil litigation for each fiscal
year—2002 through 20177
DM#873905 3
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GAO Review of Campaign Finance (102707)
Federal Election Commission (FEC)
Questions/Information Request (#1)
August 22, 2018
10.What are the FEC'’s issues and challenges, if any, faced with investigating matters
and litigating cases related to the enforcement of FECA and related campaign
finance requirements associated with federal elections?

a. What issues and challenges, if any, does FEC experience in detecting and
preventing, and investigating and prosecuting, cases involving foreign funds?

b. What additional FEC guidance and/or resources are needed to improve the
agency'’s investigation of alleged violations of the FECA and related campaign
finance requirements associated with federal elections—including investigations
involving foreign funds?

Reports and Analysis Division (RAD)

11.How many committees registered with the FEC for each fiscal year—2002 through
201772

12.How many committee reports were reviewed by the RAD for each fiscal year—2002
through 20177?

a. How many RAD referrals were made to the Audit Division for each fiscal year—
2002 through 20177

b. How many RAD referrals were made to OGC for each fiscal year—2002 through
20177

c. How many RAD referrals were made to the Alternative Dispute Resolution
Program for each fiscal year—2002 through 20177

d. How many RAD referrals were made to the Administrative Fine Programs for
each fiscal year—2002 through 20177

13.We have reviewed the RAD’s Review and Referral Procedures (2017 - 2018 election
cycles). Has this document been revised and/or updated? If so, please provide us
with a copy of the updated documents/guidance—including a copy any additional
guidance the RAD follows when reviewing reports and referring committees for
enforcement.

14.To what extent, if any, has FEC experienced challenges in implementing the RAD’s
Review and Referral Procedures? If applicable, please identify the challenges faced
and how they are being addressed by the RAD—including how the challenges
impact the FEC’s enforcement of the FECA and related campaign finance
requirements associated with federal elections.

15.What are the FEC'’s priorities regarding the review of filings by the RAD? Please
identify the process/factors/variables considered when establishing the agency’s
review priorities. Please identify the FEC’s priorities for RAD reviews for each fiscal
year—2002 through 2017.

DM#873905 4
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GAO Review of Campaign Finance (102707)
Federal Election Commission (FEC)
Questions/Information Request (#1)
August 22, 2018
16.To what extent, if any, has the RAD experienced challenges in reviewing committee
reports to ensure that the public record provides a full and accurate representation of
reported campaign finance activity?

Audit Division

17.How many audits were completed and forwarded to the Commission for approval by
the Audit Division for each fiscal year—2002 through 20177?

a. How many Audit Division referrals were made to the OGC for each fiscal year—
2002 through 20177

b. How many Audit Division referrals were made to the Alternative Dispute
Resolution Office for each fiscal year—2002 through 20177?

c. How many Audit Division referrals were made to the Administrative Fine
Programs for each fiscal year—2002 through 20177

18.We have reviewed The Audit Process — What to Expect (May 2012) and Audit
Division Materiality Thresholds (2015 and 2016 cycles). Have these documents
been revised and/or updated? If so, please provide us with a copy of the updated
documents/guidance—including a copy any additional guidance the Audit Division
follows when conducting audits and referring committees for enforcement.

a. Are there any additional applicable audit guides and/or manuals that we have not
identified/mentioned? If so, please provide us with a copy of the document(s).

19.What are the FEC'’s priorities regarding the audits conducted by the Audit Division?
Please identify the process/factors/variables considered when establishing the
agency’s review priorities. Please identify the FEC’s priorities for audits conducted
by the Audit Division for each fiscal year—2002 through 2017.

20.To what extent, if any, has FEC experienced challenges with conducting audits of
political committees? If applicable, please identify the challenges faced and how
they are being addressed by the FEC’s Audit Division—including how the challenges
impact the FEC’s enforcement of the FECA and related campaign finance
requirements associated with federal elections.

Alternative Dispute Resolution Office

21.Please describe the process (including the criteria used) the Commissioners use to
determine whether cases are processed under the Alternative Dispute Resolution
(ADR) program.

a. Please identify the number, types, and average resolution time frames for ADR
cases for each fiscal year—2002 through 2017.
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GAO'’s Review of Campaign Finance
Engagement Code 102707
Federal Election Commission (FEC)
Request for Information/Data #2 - April 10, 2019

Campaign Finance Enforcement

1. Please explain how the Matters under Review (MUR) are classified in the instances when
the four affirmative votes are not provided by the FEC Commissioners at any stage of the
Office of General Counsel's (OGC) enforcement process—which includes: (1) Reason to
Believe, (2) Probable Cause to Believe, (3) Conciliation, and (4) Civil Suit.

2. To what extent, if any, has the FEC Commissioners’ deadlock/split votes impacted/affected
the FEC’s efforts to enforce campaign finance laws and regulations? Please provide some

specific examples (e.g., impacted/affected MUR, advisory opinion, rulemaking), if applicable.

3. Please explain how a MUR is generated based on information ascertained by the FEC in the
normal course of carrying out its supervisory responsibilities (Title 52, Voting and Elections §

30109)?

a. How does this process differ from an internal referral by the Reports Analysis Division
(RAD) or Audit Division?

b. Please provide us with a copy of the FEC’s Directive 6 "Handling of Internally Generated

Matters", April 21, 1978—or the most recent version of Directive 6.

4. What types of campaign finance violations are typically processed by the Alternative Dispute

Resolution Office (ADRO)?

5. Inresponse to GAO’s Information Request, the FEC stated that the Commission is currently

considering an update of the Enforcement Priority System that is intended to enable the
Enforcement Division to focus its resources on higher priority matters. Please explain the
action(s) the FEC has taken to update and implement the Enforcement Priority System.

6. What is the statute of limitations for pursuing a civil campaign finance violation?

7. When deciding an MUR, it is our understanding that among other actions, the FEC may (1)
find no reason to believe a violation has occurred; (2) find reason to believe a violation has
occurred, but take no further action; (3) dismiss the matter as part of prosecutorial
discretion; (4) conciliate the matter with civil penalties; or (5) close the file.

a. Please explain the differences between (2) find reason to believe a violation has
occurred, but take no further action and (3) dismiss the matter as part of prosecutorial
discretion.

b. Under what circumstances would the FEC find reason to believe a violation has
occurred, but take no further action?

c. Under what circumstances would the FEC dismiss the matter as part of prosecutorial
discretion?

d. Under what circumstances, would the FEC close the file?

DM#254687 1
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GAO'’s Review of Campaign Finance
Engagement Code 102707
Federal Election Commission (FEC)
Request for Information/Data #2 - April 10, 2019

OGC Enforcement Manual, Dated 2013

8.

9.

10.

Please explain why the FEC Commissioners did not approve the OGC Enforcement Manual
dated 20137

To what extent, if any, have the FEC and FEC Commissioners taken actions (since 2013) to
approve/formalize an enforcement manual?

In what ways, if any, has not formalizing the OGC Enforcement Manual (dated 2013)
impacted and/or affected the FEC’s efforts to enforce campaign finance laws/regulations?

FEC and Department of Justice (DOJ) Coordination/Collaboration

FEC and DOJ Memorandum of Understanding (MOU) dated 1977

11.

12.

13.

14.

15.

16.

Please explain why the FEC Commissioners did not approve the proposed MOU between
FEC and DOJ (dated 2012), which was recommended for approval by OGC?

To what extent, if any, has the FEC taken action(s) to update the MOU with DOJ since
20127

To what extent, if any, did the proposed FEC and DOJ coordination/collaboration
agreements in the MOU proposed in 2012 differ/vary from the MOU approved in 19777
Please provide us with a copy of the MOU proposed in 2012.

To what extent, if any, has not updating the MOU since 1977 impacted/affected the two
agencies’ (FEC and DOJ) efforts to coordinate/collaborate in their campaign finance
enforcement activities? What steps, if any, has the FEC taken to mitigate any challenges to
coordination/collaboration that have arisen?

To what extent, if any, do the FEC and DOJ use the 1977 MOU in the agencies’ efforts to
coordinate/collaborate in their campaign finance enforcement activities?

Besides the MOU (dated 1977), what additional coordination/collaboration guidance do the
FEC and DOJ utilize in their efforts to enforce campaign finance laws/regulations?

Referrals

17.

DM#254687

Please explain the FEC’s process for making referrals to DOJ regarding the enforcement of
campaign finance laws/regulations. Please provide us with a copy of the applicable
guidance used in this process.
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GAO'’s Review of Campaign Finance
Engagement Code 102707
Federal Election Commission (FEC)
Request for Information/Data #2 - April 10, 2019
Information Sharing

18. To what extent, if any, does the FEC have guidance related to sharing information with DOJ
in the enforcement of campaign finance laws and regulations—including the sharing of
enforcement file information? Please provide us with a copy of the available guidance.

a. Please explain whether the 2013 memorandum from then-General Counsel Herman,
placed on the June 27, 2013 public meeting, captures the FEC’s current perspective on
the value of information sharing with DOJ?

b. The 2013 memorandum from then-General Counsel Herman references 2012 OGC
Guidance to Enforcement Division staff on protocols for responding to DOJ requests for
FEC enforcement-related information and records. Are these referenced protocols
current? If so, please provide us with a copy. If not, what guidance, if any, exists?

19. When requests for abatement are granted by the FEC for a set term, what is the typical
duration?

20. Under what circumstances would the FEC conduct a civil inquiry parallel to an active
criminal investigation involving the same matter?

a. How often does this occur, if at all?

21. To what extent, if any, does the FEC have a tracking system to record and maintain
information on the actions taken on the cases referred to the DOJ?

Foreign National Prohibition

22. Chairman Walther stated that on September 15, 2016, the Commission directed the General
Counsel’s Office to prioritize those cases involving allegations of foreign influence, and
noted that the most recent list included roughly 15 such matters. In addition to prioritizing
these matters, the Chairman requested that the Commission take some steps to provide the
public with information on FEC'’s role in addressing the use of prohibited foreign money in
the financing of campaigns.

a. To what extent, if any, has the FEC taken steps to ensure that cases involving
allegations of foreign influence are prioritized?

b. To what extent, if any, has FEC taken steps to provide the public with information on
FEC’s role in addressing the use of prohibited foreign money in the financing of
campaigns?

23. What are potential ways in which foreign funds and other prohibited political campaign
contributions could enter U.S. federal elections?

a. What enforcement tools, if any, does the FEC use to identify and take enforcement
action against such prohibited activities?

DM#254687 3
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11.

GAO'’s Review of Campaign Finance
Engagement Code 102707
Federal Election Commission (FEC)
Request for Data Clarification #3 - April 10, 2019
e. FEC notes that a number of the matters in the table provided for Response Batch 1,
page 5, question 9 (involving foreign national allegations) are related, as highlighted in
the footnotes of the chart provided. Please describe under what circumstances matters
involving foreign national allegations would be related.

What do “other filers” refer to in FEC Response Batch 1, Page 7 — Question 11?

a. Would “other filers” include those corporations and labor organizations making
independent expenditures and electioneering communications?

What do “other documents reviewed” refer to in FEC Response Batch 1, Page 8 — Question
127

GAO tabulated the total filings reviewed as 1,137,014 for fiscal years 2002 through 2017,
but FEC provided 826,100 as the total filings reviewed for fiscal years 2002 through 2017 in
its response, Batch 1, Page 8 — Question 12. The total for column 1 (reports reviewed) and
column 2 (other documents reviewed) in the information FEC provided appears to be
accurate, but the total (total filings reviewed) does not appear to be the total of reports
reviewed and other documents reviewed. Please clarify this discrepancy.

New Data Request (4/10/19)

1.

DM#464378

Please provide us with the number of closed MUR cases (in the table 5 above) by
disposition for each fiscal year—2002 through 2017.

Please provide us with the number of closed MUR cases (in the table 5 above) by type of
campaign finance violation/issue for each fiscal year—2002 through 2017.

For each fiscal year (row) in the table 5 above, please provide us with the number of MURs
that were closed because the FEC Commissioners did not reach a consensus (four
affirmative votes). Please provide the MUR numbers and MUR subject of the cases that
were closed because a consensus was not reached (four affirmative votes).
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GAO Review of Campaign Finance (102707)
Discussion Topics for the Federal Election Commission (FEC)
FEC Commissioners
July 10, 2019

The U.S. Government Accountability Office (GAQ) is an independent, non-partisan, federal
agency that conducts research and analysis for the U.S. Congress. The Ranking Member of the
Senate Committee on Rules and Administration requested that GAO review issues related to
the enforcement of campaign finance laws and regulations in connection with federal elections.
Specifically, this review provides information on three areas related to campaign finance: (1)
overview of the campaign finance legal framework in federal elections; (2) federal agencies’
roles and responsibilities, including challenges faced, if any, in enforcement efforts; and (3) the
perspectives of selected organizations and literature on key aspects of the federal campaign
finance framework, including the enforcement of campaign finance laws and regulations.’

GAO is meeting with the FEC Commissioners to obtain their perspectives on key aspects of the
federal campaign finance framework, including the enforcement of campaign finance laws and
regulations, as FEC is the primary agency charged with administering and enforcing campaign
finance laws. We have also obtained views from other entities, including federal agencies and
research and advocacy organizations, as well as scholarly publications.

Discussion Topics:

1. Overview of any factors (e.g., legal and regulatory, technological, etc.) that have influenced
the campaign finance framework since the passage of the Bipartisan Campaign Reform Act
(BCRA) in 2002.

2. Perspectives on FEC’s efforts to ensure that regulated entities and organizations comply
with campaign finance laws and regulations in connection with federal elections, including
any benefits or challenges.

3. Perspectives on the FEC’s enforcement guidance, including any plans to update any current
guidance documents.

4. Perspectives on federal agencies’ administration and enforcement of campaign finance and
related laws and regulations in connection with federal elections, including any benefits and
challenges in interacting with the Department of Justice (DOJ) and Internal Revenue
Service, among other agencies.

5. Perspectives on coordination between the FEC and DOJ in enforcement of campaign laws
and regulations based on a Memorandum of Understanding (MOU) last updated in 1977.

6. Risks and emerging issues, if any, that do or could affect FEC’s enforcement and oversight
efforts.

For the purposes of this review, the “framework” includes the laws; regulations; and agency roles, policies, and
procedures related to overseeing contribution limits, expenditures, disclosure requirements, and prohibitions,
including those for foreign entities, in connection with federal elections.
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Federal Election Commission
September 10, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

Compliance and Enforcement Data

27. Please identify the average time frames for enforcement and compliance resolution.

a. How many days, on average, for the resolution of a Matter Under Review
(MUR), Alternative Dispute Resolution, and Administrative Fines case(s)?

The requested information about MURs will be provided in a later submission.
For ADR cases, the requested information was provided in response to question 21.a.

The following chart presents the requested information for the Administrative Fine Program.

Year Non-Challenged Challenged
Cases(RAD) Cases(OAR)
Cases [ ATS® Gases o Aperece
FY2002 39 4,495 115 83 25,323 305
FY2003 317 28,247 89 86 18,375 214
FY2004 65 3,794 58 73 23,572 323
FY2005 189 | 12,822 68 35 11,762 336
FY2006 55 3,640 66 36 16,474 458
FY2007 211 | 14,166 67 63 21,668 344
FY2008 3 382 127 25 10,764 431
FY2009 266 | 17,290 65 71 15,057 212
FY2010 38 2,053 54 9 1,519 169
FY2011 276 | 29,918 108 68 9,946 146
FY2012 35 2,301 66 2 614 307
FY2013 186 | 13,948 75 31 3,492 113
FY2014 55 4,828 88 5 648 130
FY2015 159 | 19,979 126 32 4,634 145
FY2016 33 4,265 129 11 2,046 186
FY2017 168 | 20,102 120 32 4,753 149
FY02-FY17 2,095 | 182,230 87 662 170,647 258

18
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Federal Election Commission
October 5, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

19. What are the FEC's priorities regarding the audits conducted by the Audit Division?
Please identify the process/factors/variables considered when establishing the agency’s
review priorities. Please identify the FEC's priorities for audits conducted by the Audit
Division for each fiscal year—2002 through 2017.

The priorities for the Commission’s audit work are established by FECA, the Presidential
Election Campaign Fund Act, the Commission-approved RAD Review and Referral Procedures,
and an assessment of the capacity of the Audit Division.

FECA authorizes the Commission to conduct audits of any political committee required to
file campaign finance reports under FECA. Prior to conducting such an audit, the Commission
must conduct an internal review of committee reports “to determine if the reports filed by a
particular committee meet the threshold requirement for substantial compliance” with FECA. 52
U.S.C. § 30111(b). Under the RAD Review and Referral Procedures, RAD conducts the internal
review and decides whether to refer committees to the Audit Division. Before initiating an audit,
the Audit Division considers its workload and resources and must seek Commission approval to
initiate audits.

The Presidential Election Campaign Fund Act and the Presidential Primary Matching
Payment Account Act require the Commission to conduct an audit of all committees that receive
public funding under the Presidential public funding programs. See 26 U.S.C. §§ 9007(a), 9008(g)
and 9038(a). FECA also specifies that all audits of committees that receive public funding must be
given priority over any audits of other political committees. 52 U.S.C. § 30111(b). Since the 2008
cycle, fewer candidates have participated in the public funding program, and thus the Commission
has conducted fewer Title 26 audits. In 2014, legislation was enacted that eliminated public
funding for national nominating conventions. As such, audits of these committees have not
occurred since that time.

20. To what extent, if any, has FEC experienced challenges with conducting audits of political
committees? If applicable, please identify the challenges faced and how they are being
addressed by the FEC’s Audit Division—including how the challenges impact the FEC'’s
enforcement of the FECA and related campaign finance requirements associated with
federalelections.

A review of committee records is a core component of an audit and, at times, records are
not readily available and may require extensive efforts to acquire. Additionally, political
committees often have high attrition rates of paid personnel or are staffed by volunteers which can
lead to challenges in communication and obtaining committee records. The Audit Division has
experienced these challenges and has procedures in place to seek approval from the Commission
for subpoena action if records are not provided.
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Federal Election Commission
October 23, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

FEC Enforcement Guidance

4. Please provide us with a copy of the data dictionary for the FEC'’s
Enforcement Query System (EQS).

Included in this response are documents that may contain proprietary information that is
legally protected from disclosure. See, e.g., Procurement Integrity Act, 41 U.S.C. §§ 2101 et
seq. and Trade Secrets Act, 18 U.S.C. § 1905.

Pursuant to 31 U.S.C. §716(e), 4 C.F.R. §§ 81.5 and 81.6 and GAQO’s protocols, the FEC
respectfully requests that GAO not release any of the documents provided in response to this
request outside of GAQO, and that access be limited to GAO staff who have an official “need to
know.” In the event that GAO determines a need to provide documents outside of GAO, we ask
that GAO provide the FEC a reasonable opportunity to review the documents and to provide
redacted copies, if necessary.

The data dictionary for the FEC’s Enforcement Query System (EQS) is in the zip file
entitled FEC EQS Data Dictionary.zip, which will be emailed with this response.

a. Please provide us with a copy of the data dictionary for the FEC'’s
Case Management System (CMS) and its document management
system known as Enterprise Content Manager (ECM).

Included in this response are documents that may contain proprietary information that is
legally protected from disclosure. See, e.g., Procurement Integrity Act, 41 U.S.C. §§ 2101 et
seq. and Trade Secrets Act, 18 U.S.C. § 1905.

Pursuant to 31 U.S.C. §716(e), 4 C.F.R. §§ 81.5 and 81.6 and GAQO’s protocols, the FEC
respectfully requests that GAO not release any of the documents provided in response to this
request outside of GAO, and that access be limited to GAO staff who have an official “need to
know.” In the event that GAO determines a need to provide documents outside of GAO, we ask
that GAO provide the FEC a reasonable opportunity to review the documents and to provide
redacted copies, if necessary.

The data dictionary for the FEC’s Case Management System (CMS) is in the PDF entitled:
FEC CMS Data Dictionary for GAO.pdf, which will be emailed with this response.

The data dictionary for the FEC’s Enterprise Content Manager (ECM) is in the PDF

entitled: FEC Content Management Data Dictionary for GAO.pdf, which will be emailed with
this response.

FEC-GAO Meeting Page 60 of 121



Federal Election Commission
October 23, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

7. Please provide us with a copy of the data dictionary for the Enforcement Priority
System (EPS). What are the criteria used by the FEC’s Office of Complaints
Examinations and Legal Administration (CELA) in its rating of incoming cases
under EPS?

The criteria used by CELA in rating incoming cases are listed on its Enforcement Priority
System (“EPS”) rating sheet. The rating sheet therefore includes law enforcement sensitive
information that the Commission keeps privileged and confidential. A copy of the EPS rating
sheet is attached with the most sensitive information redacted in a manner consistent with other
documents provided to GAO, as discussed by Frederick Lyles, GAO, and Duane Pugh, FEC. In
light of the law enforcement privileged information on the EPS rating sheet, the FEC respectfully
requests that GAO not release any of the documents provided in response to this request outside
of GAO, and that access be limited to GAO staff who have an official “need to know.” In the
event that GAO determines a need to provide documents outside of GAO, we ask that GAO
provide the FEC a reasonable opportunity to review the documents and to provide further
redacted copies, if necessary.

This request also seeks the data dictionary for EPS. The EPS Data Dictionary includes
the same law enforcement sensitive information that is on the EPS rating sheet and is privileged
and confidential. A redacted copy of the EPS Data Dictionary has been prepared to preserve the
confidentiality of the most sensitive information. In addition to law enforcement privilege
issues, the EPS Data Dictionary may contain proprietary information that is legally protected
from disclosure. See, e.g., Procurement Integrity Act, 41 U.S.C. §§ 2101 et seq. and Trade
Secrets Act, 18 U.S.C. § 1905.

Pursuant to 31 U.S.C. §716(e), 4 C.F.R. §§ 81.5 and 81.6 and GAQ’s protocols, the FEC
respectfully requests that GAO not release any of the documents provided in response to this
request outside of GAQO, and that access be limited to GAO staff who have an official “need to
know.” In the event that GAO determines a need to provide documents outside of GAO, we ask
that GAO provide the FEC a reasonable opportunity to review the documents and to provide
further redacted copies, if necessary.

The data dictionary for the FEC’s Enforcement Priority System is in the PDF entitled: FEC
EPS Data Dictionary for GAO.pdf, which will be emailed with this response.

The EPS Case Rating Sheet is attached.
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Federal Election Commission
November 16, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

c. Please identify and explain planned and proposed updates/revisions to the
OGC Enforcement Manual, dated 2013, if applicable. What is the current
implementation status for each of the identified planned and proposed
revisions/updates to the manual?

As explained in the answer to 1.b. above, due to the lack of significant changes to the
Enforcement processes described in the Enforcement Manual, there are no proposed updates or
revisions to the manual planned at this time. Over time, OGC has identified a small number of
technical changes in our process that are not reflected in the manual (e.g., citations to the
Federal Election Campaign Act have not been changed Title 2 to Title 52; circulation
procedures described in section 1.5.1 do not reflect our current electronic submission process;
the organizational chart in Section 1.5.2 does not reflect some limited structural changes that
were made in OGC) but these changes are universally known within OGC’s Enforcement
Division and do not directly impact substantive actions taken in the enforcement process. The
Office of General Counsel intends to make these minor changes when more significant
changes require an update.

d. To what extent, if any, does FEC utilize additional guidance/interpretive
rules/procedural changes/policy statements to support and/or
supplement the OGC Enforcement Manual, dated June 2013? If
applicable, please provideus with a copy of the guidance/interpretive
rules/procedural changes/policy statements.

The Enforcement Manual was created to distill and record regular practice in OGC. The
document was designed to stand on its own with minimal reliance on information that was not
otherwise publicly available. The Enforcement Manual, however, draws authority from
numerous publicly available sources, including Commission-approved Policy Statements and
Directives, the Guidebook for Complainants and Respondents on the FEC Enforcement Process
(May 2012), FEC Campaign Guides, and Commission-approved actions in enforcement
matters, all of which are available on the Commission’s website.

e. Please provide us with an updated version, if applicable, of FEC'’s flow
chart which outlines the enforcement process—listed in section 1.4, pages

13 and 14 of the OGC Enforcement Manual, dated June 2013.

We have not updated the flow chart outlining the enforcement process because the
process has not changed.
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Federal Election Commission
May 8, 2019, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Request for Data Clarification (#3)

2015 159 126 32 145 191 191
2016 33 129 11 186 44 44
2017 168 120 32 149 200 200
Total

tabulated

by GAO 2095 89 662 248 2757 2757
Total

provided by

FEC 2095 87 662 258 n/a

a. What does “non-challenged cases (RAD)” mean?

FEC Response: In an Administrative Fine case, respondents may challenge the Commission’s
reason to believe finding. 11 C.F.R. § 111.35. RAD processes the final determination
recommendations in cases that were not challenged by the respondents, and these are the cases
identified above as “non-challenged (RAD).”

b. What does “challenged cases (OAR)” mean?

FEC Response: The Commission’s Office of Administrative Review (OAR) processes the final
determination recommendations in Administrative Fine cases that were challenged by the
respondents, and these are identified above as “challenged cases (OAR).”

c. Please clarify the discrepancy in total number of AFP cases per year provided by
the FEC in Table 4 in its response to GAO'’s information request and those
published on the FEC’s website, for fiscal years 2011 and 2012.

FEC Response: The data for fiscal year 2011 incorrectly captured 11 cases that should have
been captured in fiscal year 2012. This resulted in fiscal year 2011 totals being overstated by 11
cases and fiscal year 2012 totals being understated by 11 cases. The totals have been corrected
in track changes in the chart above and are now consistent with the data published on the FEC
website.

8. b. Are the numbers presented for the total matters closed involving foreign national
allegations a subset of the total number of matters closed provided in FEC
Response Batch 2, Page 4 — Question 9 (Overall Number of FEC Matters/Cases
(Ongoing and Closed)?

FEC Response: Yes.
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Federal Election Commission
May 14, 2019, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Request for Data Clarification (#3 and #4)

these four matters, the Commission specifically voted to take no further action after previously
finding reason to believe and initiating an investigation or attempting to conciliate.

--MUR 5295 (Elnitiarta), closed in FY 2003, was the last open fact pattern arising from
the Democratic National Committee’s acceptance of foreign national contributions in the 1996
election cycle. It had already been severed from the main DNC MUR, MUR 4530, and placed in
a new MUR to permit the rest of MUR 4530 to be closed and made public. In early 2003, the
Commission voted to take no further action and close the file in MUR 5295 because the principal
individual respondent had returned to Indonesia, which is outside the range of the Commission’s
ability to serve process, and in light of possible U.S. criminal liability that person had no
incentive ever to return to the United States; and because it was unclear whether the principal
domestic corporate respondent had any remaining assets from which to obtain a civil penalty.

--The foreign national allegation in MURs 4935 and 5057 (Dear), also closed in FY 2003,
involved a single apparent foreign national contribution in a very large case involving many
more conduit contributions from domestic sources. The Commission voted to take no further
action with respect to the contributor after finding reason to believe and attempting conciliation.
The public record does not show the reason for the Commission’s action with respect to the
contributor.

--In MUR 5437 (SEIU Local 250), closed in FY 2007, the Commission found reason to
believe and initiated an investigation. The investigation found insufficient evidence to proceed
on the foreign national allegation, and the Commission voted to take no further action.

d. Why would an allegation involving foreign nationals be dismissed due to
prosecutorial discretion?

FEC Response: The particular eight matters referred to in the chart on page 5 of FEC’s
September 10, 2018, Batch 1 Response in response to GAO Question 9.a., were dismissed for
reasons relating to the limited scope of the activity, the relative importance of the activity related
to other matters before the Commission, the weakness of the evidence, or some combination of
the above:

--Three matters (MURs 6687 (Obama) (dismissed in FY 2013) and MURs 6962 and 6982
(Hillary for America/Project Veritas) (dismissed in FY 2017)) involved extremely small
contributions ($3 in MUR 6687; the sale of one t-shirt in MURs 6962 and 6982) that were
instigated by complainants themselves in attempted “stings” on the recipient committees.

--One matter (MUR 6481 (RTTV) (dismissed in FY 2014)) focused on the content of a
program on the RT cable television channel; the evidence indicated that an individual U.S.
citizen and a U.S. limited liability company not owned or controlled by any foreign national
were entirely responsible for the content of the show, and the Commission therefore determined
that the circumstances did not warrant investigation.

--Three matters (MURs 6931 and 6933 (Laffen) (dismissed in FY 2016) and MUR 6944
(Farias) (dismissed in FY 2017)) were dismissed as lower priority matters under the
Commission’s Enforcement Priority System.

--MUR 7081 (Floridians for a Strong Middle Class) (dismissed in FY 2017) was
dismissed because, in the words of the Commission’s Factual and Legal Analysis in the matter,

3
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Federal Election Commission
July 9, 2019, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Request for Information/Data #2 and Data Clarification #3

21. To what extent, if any, does the FEC have a tracking system to record and maintain
information on the actions taken on the cases referred to the DOJ?

FEC Response: Under FECA, “refer” is a term of art that extends to actions taken to refer
FECA violations to DOJ pursuant to section 309(a), following a knowing and willful probable
cause determination by the Commission, as described more fully in the FEC’s June 26, 2019,
Batch 11 response to GAO’s Question 17. Such referrals are rare, as reflected in the data
provided in the FEC’s October 12, 2018, Batch 4 response to GAO’s Question 8.e., which show
six referrals since FY 2002, with the most recent occurring in FY 2009. No tracking system to
record and maintain information on the actions taken in the cases referred to DOJ is maintained
by the FEC. The comparative rarity of such referrals is not surprising, given that most
enforcement matters before the Commission are resolved prior to the probable cause stage; of
those that are not, most do not involve knowing and willful violations; and of those few matters
that both reach the probable cause stage and involve knowing and willful violations, many, and
perhaps most, are already the subject of ongoing or completed parallel criminal proceedings of
which the Commission is aware—thus obviating any need to make a referral to DOJ.

23. What are potential ways in which foreign funds and other prohibited political campaign
contributions could enter U.S. federal elections?

a. What enforcement tools, if any, does the FEC use to identify and take enforcement
action against such prohibited activities?

FEC Response: The Commission’s September 18, 2018 report to the House and Senate
Committees on Appropriations, cited in the FEC’s May 29, 2019, Batch 9 response to GAO’s
Question 22.a., addresses these questions as it relates to the foreign national prohibition. (As
noted there, then-Vice Chair Ellen L. Weintraub wrote separately to express her own views on
this topic, and her letter is cited and linked in response to Question 22.a.) In particular, the tools
used to identify foreign national contributions and donations are discussed in Part II of that
report (pages 16-17). Enforcement of the foreign national prohibition is discussed in Part I of
that report (pages 3-11).

Part I of the report describes a number of specific enforcement matters that serve not only as
examples of how the FEC enforces the foreign national prohibition, but as examples of scenarios
in which foreign funds, or contributions and expenditures (or, in the case of state and local
elections, donations and disbursements) with impermissible foreign involvement, can enter
elections at all levels of government. Subsequent to the Report, the Commission has made
public two additional significant enforcement matters concerning the foreign national
prohibition. One involved a solicitation of a foreign national contribution. Right to Rise USA,
an independent expenditure-only committee (commonly known as a “super PAC”) that
supported Governor John E. “Jeb” Bush’s 2016 presidential campaign signed a conciliation
agreement agreeing that it violated the foreign national prohibition when its agent solicited a

1
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Federal Election Commission
July 9, 2019, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Request for Information/Data #2 and Data Clarification #3

Definitions for the various types of dispositions follow:

“Close the File” — Generally, though not exclusively, where the Commission failed to
obtain majority support for any particular action or disposition and then voted
simply to close the file.

“Conciliation — PC” — Respondent signed a conciliation agreement after a finding of
probable cause to believe.

“Conciliation -PPC” — Respondent signed a conciliation agreement prior to a finding of
probable cause to believe.

“Decline to Open a MUR” — Used in internally generated matters when the Commission
votes not to proceed at the initial stage of the case. See FEC May 29, 2019
response to GAO Question 7.d., page 6, note 3.

“Dismiss and Caution” — Commission dismissed a respondent or allegation, but cautioned
the respondent that their conduct appeared to violate the FECA.

“Dismiss and Remind” — Commission dismissed a respondent or allegation, and
reminded the respondent of the applicable statutory provision.

“Dismiss Pursuant to Prosecutorial Discretion” — Commission dismissed a respondent or
allegation, and specifically stated that the dismissal was an exercise of its
prosecutorial discretion.

“Dismiss Pursuant to Prosecutorial Discretion and Caution” — Commission dismissed a
respondent or allegation, specifically stated that the dismissal was an exercise of
its prosecutorial discretion, and cautioned the respondent that its conduct
appeared to violate the FECA.

“Dismissed — Other” -- Commission dismissed a respondent or allegation, did not send a
letter of caution or reminder, and did not specifically state that the dismissal was
an exercise of its prosecutorial discretion.

“No RTB” — Commission found no reason to believe.

“Other” — Disposition did not fit any other category.

“PC/NFA” — Commission found probable cause to believe, but took no further action.

“PC/Referred to DOJ” — Commission found probable cause to believe a knowing and
willful violation occurred, and referred violation to DOJ for possible criminal
prosecution.

“RTB/NFA” — Commission found reason to believe, but subsequently took no further
action.

“Suit Authorization” — Respondent or allegation proceeded through entire enforcement
process, at the end of which Commission authorized civil enforcement litigation
pursuant to 52 U.S.C. § 30109(a)(6).

“Take No Action” — Commission disposed of an allegation or respondent at the initial
stage of a matter and explicitly voted to take no action at all.

“Take No Further Action” — Similar to RTB/No Further Action.

“Transferred to ADR” — Respondent or allegation transferred to the Alternative Dispute
Resolution Program.
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July 9, 2019, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Request for Information/Data #2 and Data Clarification #3

may be, and frequently are, more than one issue per case. These issues are then “tagged” to,
or associated with, that case in the SMURSs database. Contractors then transfer the SMURSs data
into EQS for access by the general public.

Not only is there frequently more than one issue per case, but the same legal question in a case
may be reflected in more than one “issue” from the “issues” list. For example, a “political
committee status” issue — that is, whether an organization was required to register with the
Commission as a political committee under 52 U.S.C. § 30103 and to periodically report to the
Commission all of its receipts and disbursements under 52 U.S.C. § 30104 — might be tallied in
the chart below under both “Committees — Political” and “Reporting; ” in another example,
whether a committee had received excessive contributions might be tallied under “Contributions
— Excessive” and “Contributions — Limitations.” This makes sense when considering that the
purpose of the database is to facilitate searches on EQS, and someone searching EQS for
political committee status cases or excessive contribution cases might search under either

term. However, this sort of “double entry” limits the utility of the chart below in providing a
picture of the Commission’s enforcement workload by issue. These limitations are compounded
by the fact that this sort of “double entry”” apparently has not been done consistently. This data,
however, is the best we have.

Below are definitions of those “issues” that did not seem to us self-explanatory:

Committees — Candidate: involves allegations that a candidate failed to timely file a
statement of candidacy.

Committees — Political: involves a variety of different allegations, such as, for example,
that a political committee failed to register and report; that a political committee
inappropriately registered as a non-connected committee when it was a separate
segregated fund; and that a committee had an impermissible name.

Contributions: involves allegations that a committee accepted prohibited contributions,
such as soft money, foreign national, government contractor, or contributions in the name
of another.

Disbursements: involves allegations that a committee disguised expenditures so as to
hide the recipient, or that a committee failed to report operating expenditures and debts.
Loans: involves allegations that illegal loans were made to committees, or that legal
loans were misreported.

Non-Federal: involves the solicitation or use of funds by non-federal accounts of
political committees, or by committees registered with state election authorities but not
the FEC (such as the committees of candidates for state office).

Other: involves a wide variety of allegations that don’t fit other categories, such as
alleged violation of the noncommercial air travel rules and rules about paycheck
deductions from corporate or labor separate segregated funds.

Solicitation: involves the solicitation of impermissible funds, such as soft money for a
PAC by a federal candidate or from those outside a SSF’s restricted class, or coercively
solicited contributions.
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over the choice of the recipient candidate,” then the contribution is attributed to both
the original contributor and the conduit, and the conduit is subject to the
contribution limits for the full amount of donations for which it acted as an
intermediary. 11 C.F.R. 110.6(d).! On the other hand, if a conduit merely forwards
the earmarked contribution to the candidate without exercising any direction or
control, then the contribution is considered a contribution only by the original
contributor and not the intermediary or conduit. Id.

Consistent with these rules, the FEC has allowed political committees to earmark
contributions for as-yet-unidentified candidates using pre-determined criteria that:
(1) are objectively determined and outside the control of the committee, (2) time-
limited, (3) provide a backup in case no one meets the criteria, and (4) are conveyed
to individual donors at the time of the donation. Advisory Opinion 2016-15 (Gary
Johnson Victory Fund) at 4. This comment concerns the first condition.

Requestor’s Proposal
The PAC proposes to raise money for a “credible,” “pro-life” Democratic candidate for
president to encourage such a candidate to enter the race. Request for Advisory
Opinion 2019-11 at 1. The request appears to define “credible” as “having some
significant political or military experience.” Id. at 2, 4 (suggesting that a “credible”
candidate is one who holds one of several, enumerated, political or military titles).
The PAC’s definition of “pro-life” is even less clear.

The PAC suggests that it defines pro-life as “hold[ing] positions significantly at odds
with the [Democratic] party’s platform on abortion rights.” Id. The PAC then
suggests that “it can rely on objective criteria, such as endorsement by an outside
group like the Democrats for Life of America.” Id. However, the request includes a
screen shot of a disclaimer that states a candidate must be “pro-life” and receive
DFLA’s endorsement, which suggests that in addition to the endorsement, a
candidate must satisfy the PAC’s internal definition of “pro-life” as well. See id. at 4.
Even assuming the PAC will rely on an endorsement by DFLA as determinative, it
is entirely unclear what criteria, if any, DFLA will use to determine if a candidate is
“pro-life.”

The Proposal Is Inconsistent with the Requirements for
Conditional Contributions

The PAC’s proposal is problematic because the PAC’s criteria for determining
whether a candidate is “pro-life” are not objective, nor are they clearly outside of the
PAC’s control. In addition, the PAC’s proposal to rely on DFLA’s endorsement could

1 Pro-Life Democratic PAC is a multicandidate political committee subject to a $5,000
contribution limit. See Pro-Life Democratic PAC, Statement of Organization, FEC Form 1
(filed April 29, 2019), https://docquery.fec.gov/cgi-bin/forms/C00704486/1329025;
“Contribution Limits,” FEC, https://www.fec.gov/help-candidates-and-committees/candidate-
taking-receipts/contribution-limits/.



allow the PAC to exert implicit influence over the endorsement process and open the
door to future abuse by PACs and section 501(c)(4)s.

“Pro-Life” Is Not an Objective Criterion

The “pro-life” criterion is different from all others previously allowed by the
Commission for conditional donations because it is not objective. In the past, the
Commission has allowed PACs to serve as conduits for recipients of conditional
contributions by using objective, easily-determined criteria such as winning a party’s
nomination for a particular election, Advisory Opinion 1982-23 (Westchester
Citizens for Good Government); winning enough pledged convention delegates to
secure a nomination, Advisory Opinion 2003-23 (WE LEAD); and a party’s nominee
for president being a woman, Advisory Opinion 2014-19 (ActBlue). The Commission
has also allowed PACs to identify the recipient by name and impose an objective
“triggering condition,” such as state recognition of a party committee, Advisory
Opinion 2016-15 (Gary Johnson Victory Fund), or when a potential candidate files to
run for office, Advisory Opinion 2006-30 (ActBlue).

These conditions left no room for ambiguity: either they occurred, or they did not.
Either Missouri would recognize the Missouri State Libertarian Party, or it would
not. See Advisory Opinion 2016-15 at 2. Either the 2016 Democratic presidential
nominee would be a woman, or not. See Advisory Opinion 2014-19. Only one person
could win the 1982 Republican nomination for Congress for the 24th Congressional
District of New York. See Advisory Opinion 1982-23.

But the condition proposed here—being “pro-life”—is neither objective nor easily
defined. The PAC even admits that, “[o]bviously, the definition of ‘pro-life’ is
contested.” Request for Advisory Opinion 2019-11 at 2. As discussed above, it
provides multiple definitions for pro-life, including having a position on abortion
rights “significantly at odds” with the Democratic Party. (How significantly? In what
way?) It then suggests that, to make this criteria objective, it “can” rely on the
endorsement of DFLA, a section 501(c)(4) nonprofit corporation.

But nowhere does the PAC say it will rely solely on DFLA’s endorsement. In its
disclaimer to donors, it says the money will go to “the first pro-life Democrat” who is
credible “and who receives the endorsement of the Democrats for Life of America.”
Request for Advisory Opinion 2019-11 at 4 (emphasis added). This suggests that
winning the endorsement is not enough—a candidate must also be “pro-life” in the
eyes of the PAC.

It is unclear what would happen if DFLA endorses a candidate who has crusaded

against the death penalty (another of its priorities?) but has a more moderate stance
on abortion. Furthermore, donors may be surprised to learn that if DFLA endorses a
candidate that the PAC deems to be non-credible, the donors’ contributions would go

2 See “About Democrats for Life of America,” Democrats for Life of America,
https://www.democratsforlife.org/index.php/about-us.



”

to a Congressman from Illinois, even if a different, “credible,” “pro-life” Democratic

presidential candidate emerged.

The Proposal Presents Other Opportunities for Abuse

Another key difference between the “pro-life” condition proposed here and other
conditions previously approved by the Commission is that the PAC is effectively
fundraising for the winner of a nonprofit corporation’s endorsement. This creates at
least three potential problems.

First, the relationship between the PAC and DFLA 1is far from clear. The request
merely states that the PAC “has no formal relationship with the DFLA and no
influence over its endorsement process.” Request for Advisory Opinion 2019-11 at 2
(emphasis added). Does it have an informal relationship with DFLA? Does it
exercise influence over DFLA in other ways? Unlike PACs, section 501(c)(4)
nonprofit corporations are not required to disclose their donors,? which means that
neither the FEC nor the public would know if the same group of donors is behind a
501(c)(4) and a PAC that is raising money for its endorsee. Such a scenario could
enable the PAC to evade the restrictions that ensure a PAC acting as a conduit does
not exercise any direction or control over earmarked contributions, and circumvent
the contribution limits that should apply to its contributions for its chosen
candidate. Even in good faith, a group of activists or donors could effectively control
both groups by encouraging the PAC to raise money for the 501(c)(4)’s endorsee and
encouraging the 501(c)(4) to endorse a particular candidate.

Second, the fact that a PAC has raised money for a candidate endorsed by a 501(c)(4)
will inherently affect the endorsement process. Candidates may seek an
endorsement for the sole purpose of getting the money, or they may change their
policy positions to make an endorsement more likely. Furthermore, the 501(c)(4)
may choose to endorse the candidate who it thinks is favored by the PAC to
encourage the same mutually-beneficial arrangement in future elections.

In this case, DFLA may be influenced by the PAC’s “credibility” requirement and
endorse a different candidate than it otherwise would, so that in future election
cycles, DFLA’s endorsement is seen as (literally) more valuable. This possibility
creates an opportunity for the PAC to exercise a level of implicit control over DFLA’s
endorsement process that is absent in the nomination of a candidate for president
(which has far broader implications and many more stakeholders), see Advisory
Opinion 2014-19 (ActBlue), or a state’s decision to recognize a party committee
(where the state receives no benefit from the money), see Advisory Opinion 2016-15
(Gary Johnson Victory Fund).

This is another way in which the PAC could evade the requirements that ensure a
conduit does not exercise any direction or control over earmarked contributions,
by using financial incentives to influence the endorsement process of a 501(c)(4).

3“Treasury Department and IRS Announce Significant Reform to Protect Personal Donor
Information to Certain Tax-Exempt Organizations,” U.S. Department of the Treasury (July
16, 2018), https://home.treasury.gov/news/press-releases/sm426.
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A. Research and Development as Applied to Area 1’s SaaS Business Model

Draft A misapprehends the considerable economic benefit that flows to a company that was formed for
the specific purpose of detecting and mitigating phishing attacks by providing its services to the most
vulnerable and highly-targeted prospective clients, irrespective of the amount of monetary payment
received. Draft A also ignores the considerable economic advantage that Area 1 would reap from
affording its employees the opportunity to address the most urgent and compelling problem presented in
their chosen field of expertise. Properly understood, those substantial business interests generate far more
revenue in the long term for Area 1 than a straight monetary payment, and constitute more than adequate
consideration to Area 1 for pricing its services as proposed, as perfectly illustrated by Area 1’s decision
to offer the same services for the same rates to non-political clients when doing so serves the same
interests.

As noted in the Request, the research and development opportunity is significant consideration to Area 1.
Federal candidates and political committees are uniquely targeted by foreign government cyber actors.
Area 1 benefits from applying and improving its cutting edge and proprietary technical approaches
through applied research and development to defend against these foreign cyber actors, particularly given
the special vulnerability of political candidates and committees to such attacks. Area 1 would therefore
benefit immensely from the unique cybersecurity opportunity that occurs only during U.S. elections and
only with respect to these types of prospective clients. Indeed, the Commission expressly recognized the
value of research and development in the context of cybersecurity services when granting the request in
Advisory Opinion 2018-12 (Microsoft), as did the requestor in that case, notwithstanding Draft A’s
attempt to dismiss the importance of that factor after the fact.

Indeed, more so than other commercial clients, federal candidates and political committees present a
particularly valuable R&D opportunity to Area 1. Foreign government and state-sponsored cyber actors
are at the forefront of offensive cybersecurity. They employ particular tactics, techniques, and procedures
in specific national security contexts, and in particular in the demonstrated efforts of foreign governments
to influence U.S. elections through phishing into political parties and candidate committees. Those
national-security related activities are far less likely to be observed in other non-political contexts. As in
elections past, the 2020 U.S. elections will be subject to new forms of phishing that are unlikely to be seen
by commercial organizations for some time. In return for proposing to service these types of clients, Area
1 accordingly gains much more timely—and far more valuable—threat assessment, intelligence, analysis,
and testing opportunities than in the ordinary, non-political commercial context.

Moreover, the specific research and development opportunity presented here is directly related to Area
1’s core product and its specific organizational purpose—anti-phishing services—which has been its
central mission for years before filing the present Request. As such, the research and development interest
identified in the Request is tied directly to that pre-existing and well-established business purpose.
Therefore, to whatever extent the Commission may be concerned that the consideration drawn from
research and development could in some hypothetical future case serve as a pretext for making a prohibited
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corporate contribution to a candidate, that concern is not presented in any respect under the facts of this
Request. It would be unfair and improper to deny an advisory opinion where the facts presented raise no
basis to conclude that the proposed activity of the particular Requestor is intended to circumvent any
concern about corporate influence on federal elections.

In addition, as the Commission likely is well aware, research and development is a particularly valuable
commodity in the software technology and SaaS fields in which Area 1 operates. Unlike some other
consumer goods, advanced research, development, and continuous testing is core to the development of
the software product being offered in the dynamic and ever-changing cybersecurity context. It is thus
critical to the effort both to create and to continue to improve new versions of the product as the threat
environment continues to evolve and adapt to countermeasures. The immediate financial value of that
fact should be plain: better products assure the retention of existing customers and are more likely to
attract new customers, all of which tends to generate additional revenues. Indeed, this research and
development component of producing the most advanced cybersecurity solution in a highly competitive
field is more important to the valuation of the company than is the immediate recognition of revenue. By
way of analogy, a company formed to create a cancer drug does not require immediate or continuous
monetization. All of the risk, and subsequent reward, is in the science: if the drug works, it’s valuable.
The business focus on the science—i.e., the research and development investment—is paramount to the
company’s ability to prove effectiveness and thus subsequently to generate revenues.

Area 1 is in a similar position. The company generates monetizable value via continuous applied research
and development, even without the immediate recognition of revenue on every sale. This is true of many
modern technology companies that, like Area 1, deliver SaaS. The modern SaaS business model
prioritizes customer adoption, retention, product effectiveness, and continuous deployment—all of which
hinge on research and development, not immediate revenue streams.

But in the end, the cybersecurity research and development that is critical to Area 1’s success depends on
its ability to apply its work to the most sophisticated and targeted phishing attacks. In the same way that
pharmaceutical research and development relies on a targeted population of patients to prove
effectiveness, Area 1’s research and development requires that the company address a specific set of
customers who are most at risk to test and prove its effectiveness, learn from the experience, and iterate
new and improved versions of its software and service. In this particular instance, because the company
would be harmed if it were unable to test and continually improve the effectiveness of its products,
working with the organizations most at risk—election-sensitive organizations—is a critical driver of Area
1I’s revenue growth, and is a fundamental interest of the company and of its shareholders. To say that the
company’s assessment of the value of the research and development information to be gained from
servicing these particular clients is not sufficient consideration, as Draft A purports to do, is simply
counterfactual and inconsistent with the representations in the Request on which any resulting advisory
opinion would be premised.
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B. Economic Value of Employee Pride and Satisfaction

Like “R&D,” the economic value attributable to the pride factor is also significant in the circumstances
presented in this Request, and entirely consistent with modern technology-company business models.
Modern technology corporations focus significant attention and resources on acquiring and retaining the
most highly skilled computer science talent available in order to further their business interests in an
extremely competitive field. Recruiting and retaining the best engineering talent is exceedingly difficult
in the present technology economy, and engineering talent is absolutely fundamental to developing and
maintaining products that attract and retain customers and generate revenue growth. Perhaps nowhere is
that more the case than in the high-risk and evolving cybersecurity space. And for such highly-recruited
cybersecurity professionals, the opportunity to protect the most actively targeted and important
organizations—federal candidates and political committees—is an essential and extremely meaningful
opportunity in the field. The quadrennial presidential elections offer unprecedented opportunity to prove
and advance Area 1’s mission in that respect. If Area 1 can provide its employees the ability to work on
that problem, it will increase their intrinsic motivation to excel and remain committed to the company and
its mission. The power and value of intrinsic motivation for its employees is critical in a highly
competitive industry like cybersecurity. Intrinsic motivation is what leads the company’s employees to
work long into the night in order to develop new and better ways of solving the most difficult problems—
the source of the financial performance and success of the organization. And this is particularly so where
the product is SaaS, as the software is the corporate product and subject to the need for continual revision
and improvement, which can only be achieved through the sacrifice and commitment of the talented
employees Area 1 seeks to hire, motive, and retain.

C. Prior Advisory Opinions do not Support the Approach in Draft A

In addition to these factual issues, Draft A takes a highly restrictive view of what constitutes legitimate
business considerations that is both out of touch with actual business practice and inconsistent with the
past Commission advisory opinions that the Draft recites. As explained above and in the Request itself,
Area 1 clearly identified the consideration that it receives in return for its services, and represented that
those business considerations are of considerable financial value to Area 1, consistent with other tech
companies that also provide software-based business services for free or at low cost to certain clients in
the modern marketplace. Nonetheless, without any real analysis of the concept, Draft A asserts that “Area
1 must show that its business considerations are sufficient to justify its charges regardless of its ordinary
business.”! Draft A apparently interprets that to mean that the stated consideration must “provide value,””
although it does not further attempt to explain what amounts to “value,” why research and development
and employee motivation isn’t valuable, or how much value is needed for the particular service offerings

! Draft A at 8, 11. 5-7.

2 Id., 11. 7-8.
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here. Regardless, Area 1 in fact satisfied that value requirement. The Request represented that the
research and development opportunity associated with servicing federal candidates and political
committees was substantial, and that it is highly valuable to Area 1. The Commission recognized the same
in Advisory Op. 2018-12, as did Microsoft itself in its own request. And the same is true of the value to
Area 1 provided by the enhanced ability to recruit, motivate, and retain a highly skilled and educated
workforce in a hotly competitive tech market that comes from providing those employees the opportunity
to address the most pressing and interesting problem in their chosen field. As Area 1 has explained, that
pride factor is a highly valuable part of the consideration it received as well, from which Area 1 directly
benefits monetarily.

In response to the Request’s showing, however, Draft A simply asserts, without actual analysis, that “Like
the publicity and goodwill asserted by CompuServe, research and development and pride do not provide
the type of consideration that is sufficient to adequately compensate Area 1 for the potentially highly
valuable services it would provide federal candidates and political committees.” In this, the Draft simply
offers a conclusion with reasoning, notwithstanding the express representations made in the Request
concerning the substantial value of these factors, as well as the public experience of many other technology
companies that also justify the sale of their “potentially highly valuable services” without monetary charge
when it returns the same types of valuable benefits that Draft A here rejects out of hand as inadequate
consideration.

Draft A, if adopted, would expand the decision in Advisory Opinion 1996-02 (CompuServe) far beyond
that decision’s stated parameters. The rationale actually applied in CompuServe was that “The
Commission has permitted a number of the proposed transactions on the basis that the discount or rebate
is made available in the ordinary course of business, and on the same terms and conditions.”* Unlike the
approach taken in Draft A, that statement of the law is consistent with the language of the relevant
regulation,’ and is precisely what Area 1 in fact proposed in its Request—to apply the same pricing model
under the same terms and conditions that it uses in the ordinary course of its business for non-political
clientele. Draft A’s much broader reformulation of the relevant standard would essentially read the
exception out of existence, without any applicable limiting principle or explanation of what constitutes
legitimate business consideration other than that it “provide value.”

The only justifications for the proposal in the CompuServe AO was publicity and good will. The opinion did
not reach any other business consideration, and the Draft’s attempt to stretch the opinion to also cover other

3 Id. at 8, 11. 9-12.
4 Advisory Op. 1996-02 (CompuServe) at 2.

5 11 C.F.R. § 100.52(d).
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measurable value propositions, like research and development or employee satisfaction, is not based on the
Commission’s holding.

For all of these reasons, on the law and the facts, the Commission should reject Draft A.

2. Draft B—Application of Pricing Model

Draft B expresses skepticism about how Area 1 applies its pricing model, notwithstanding the specific
representations made in the Request and the well-established similar practices of many technology
companies that offer similar cloud-based SaaS business services. As explained, the operative pricing
factors applied by Area 1 are: (1) the client’s financial resources, (2) the potential longevity of the
relationship, (3) research and development benefits, and (4) the pride interest. If a client has limited
financial resources, that counsels in favor of lower pricing. If the proposed relationship with a client
would be short, that counsels in favor of lower or eliminated pricing. When Area 1 desires to enter into a
short-term relationship with a client, the motive generally is not generating immediate revenue. If a client
presents a research and development opportunity where Area 1 would gain significant and valuable insight
and threat analysis, that counsels in favor of lower or eliminated pricing. And if a client presents a special
opportunity to attract, motivate, and retain top employees, then that, too, counsels in favor of lower or
eliminated pricing.

As noted, Area 1 currently provides its software services at little to no cost to a variety of non-political,
commercial clients based on its assessment of the same factors described in the Request. Some of these
clients are working on the latest advances in biogenomics and aerospace, and are of significant interest to
foreign cyber actors seeking to obtain their technologies illicitly. Some of these clients are non-profit and
humanitarian organizations also actively targeted by hostile foreign cyber actors. Area 1 has gained
incalculable research and development benefits from working with these non-political organizations,
which in turn has led to new patents, enhanced detection algorithms, and new product features. Further,
in addressing and resolving the threat of phishing attacks on these companies, Area 1 has identified
specific employee measurements that confirm the value that flows from the enhanced employee morale
and willingness to make additional contributions to the company as a result of the pride factor. In deciding
to offer its services to these clients at little to no cost, Area 1 passed these entities through the same pricing
framework it proposes to apply to prospective federal candidate and political committee clients if they
choose to adopt its solution and qualify.

6 Area 1 did not submit the Request because it was proposing any sort of new or special “election-related” pricing plan.

This is yet a further distinction from the case in the CompuServe AO, where CompuServe intended to create a “nonpartisan
online election headquarters,” named “The Election Connection *96.” Advisory Op. 1996-2 at 1. To the contrary, the prices
Area 1 proposes to charge candidates and political committees, as is represented in the Request, is the same that it would charge
similarly-situated non-political clients who present the same set of non-political business considerations. The Request was
submitted simply because Area 1 wants to provide further assurance and create clarity for federal candidates and political
committees that its offering of anti-phishing software at little to no cost—entirely consistent with its ordinary business practices
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The skepticism stated in Draft B also ignores the prevalence of similar pricing models in modern business
practice in the technology field. Establishing tiers of low-cost pricing is a well-established practice in
technology startups, and the largest- and fastest-growing software companies in the United States have
benefited from the same approach that Area 1 pursues. The messaging tool, Slack, for example, in its S-
1 filed with the Securities and Exchange Commission in April 2019, stated that it had 600,000 customers,
more than 500,000 of which received the product at no cost. Dropbox, the file storage company, in its S-
1 filed in February 2018® stated it had over 500 million users, but only 11 million paying users. Zoom,
the video conferencing service, in its S-1 filed in March 2019’ stated that “Our rapid adoption is driven
by a virtuous cycle of positive user experiences . . . when attendees experience our platform and realize
the benefits.” Slack, Dropbox and Zoom established tiers of free pricing and have seen the same research
and development benefits, as well as the economic value of employee pride, that Area 1 has experienced
and is confident it would continue to experience in servicing political candidates and committees,
regardless of the lack of an immediate or substantial monetary charge imposed for such services. It should
be revealing and further comfort to the Commission in assessing the credibility of Area 1’s representation
as to the value of these business considerations, that these companies—among the most successful startups
in recent years—have actively promoted the same business strategy in their government filings as Area 1
sets forth here.

Nor is Draft B correct in its contention that Area 1 would “categorically” except from its four-factor price
assessment the entire category of political clients.! To the contrary, Area 1 fully intends to assess each
potential client as it finds it, both political and non-political, and according to the identical pricing criteria.
The Request is clear on this point, and Area 1 reiterates it again here. Nonetheless, itis Area 1’s experience
that federal candidates and political committees on the whole are not able or are otherwise unwilling to
expend the amount for cybersecurity services that other commercial entities provide. Indeed, this is a fact
that the Commission itself has explored in connection with its recent advisory opinion involving a two-
party effort to provide certain discounted cybersecurity services to candidates and others, and as is further

for non-political clients and on the same terms and conditions, and based on commercial and not political considerations—is
consistent with law.

i Slack Technologies, Inc., SEC Form S-1 Registration Statement at 4 (April 26, 2019), available at
https://www.sec.gov/Archives/edgar/data/1764925/000162828019004786/slacks-1.htm.

8 Dropbox, Inc., Form SEC Form S-1 Registration Statement at 1 (Feb. 23, 2018), available at
https://www.sec.gov/Archives/edgar/data/1467623/000119312518055809/d451946ds1.htm

4 Zoom Video Communications, Inc., SEC Form S-1 Registration Statement at 4 (Mar. 22, 2019), available at
https://www.sec.gov/Archives/edgar/data/1585521/000119312519083351/d642624ds1.htm

10 Draft B at 5.
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reflected in a recently discussed potential draft interpretive notice proposed by a Commissioner.'!
Moreover, although it is true that some candidates and committees span many years, the proposed service
offering is necessarily focused on the milestones of the presidential election cycles to the extent that those
are the landmarks by which foreign threat actors time their phishing attacks, and further the period during
which the other relevant business considerations, research and development opportunities and the pride
benefit in doing the work—which also are part of the analysis and must be taken into account—are at their
peak. Accordingly, Area 1 anticipates that the federal candidates and political committees that may seek
to retain its services will qualify for the same pricing as similarly situated non-political entities that receive
services at reduced prices or without a monetary payment. This is not, however, a wholesale “election”
discount in any respect. Rather, it is merely the anticipated result of the application of Area 1’s traditional
pricing strategy to the circumstances presented in this relatively unique area within the anti-phishing
industry and premised on Area 1’s practical experience to date. Draft B’s inference to the contrary is
unsupported in the Request and factually incorrect.!?

Regardless, as a legal matter and as the Commission is well aware, an advisory opinion provides no benefit
or value to the requestor whatsoever, unless the material factual representations on which the opinion is
premised hold true. Here, Area 1 has represented that it applies its pricing strategy across the board, for
both political and non-political clients alike, and that its application of the same, legitimate business
considerations identified in the Request have led it to price its services to non-political clients at reduced
rates or at no charge at all, as it anticipates will happen when assessing potential political clients. Draft B
provides no basis for discounting that factual assertion, which is consistent with the marketplace and
business valuation standards across the industry in which Area 1 competes, nor does it provide any reason
to substitute the Commission’s own view about the appropriate value of the market for Area 1’s services
that should differ from Area 1’s considered business judgment.

Accordingly, the Commission should also reject Draft B as inconsistent with the basis of the Request
presently before the Commission.

3. Conclusion

Area 1 was formed several years ago for the specific purpose of providing the most sophisticated and
effective anti-phishing service available. Had its services been employed during the presidential contest
in 2016, it would most certainly have prevented the phishing attacks that prevailed against both candidate
and political party committees, to the great detriment of public confidence in our democratic election

1 See Advisory Op. 2018-12 (DDC); Agenda Doc. No. 19-21-A, Draft Interpretive Rule on Paying for Cybersecurity
Using Party Segregated Accounts, May 20, 2019.

12 Further, so as to leave no doubt that the same four-factor cost-assessment model described in the Request applies to

all clients, both political and non-political, Area 1 has broadened its brand marketing to identify that pricing option expressly
on its outward-facing website. See https://www.arealsecurity.com/overview/pricing/.









































































































































































































should defer to the national security apparatus and criminal enforcement agencies.® And it should
particularly avoid adopting a rule with the many deficiencies of the Petition’s.

L The Petition seeks to upset the Congressionally mandated process for
enforcement of campaign finance violations.

The Petition proposes more than a vague change to what may be a “contribution” (see
Section 11, infra); it also asks the Commissioners to tie their own hands and create an automatic
investigation process for those accused of receiving improper “valuable information.” This is
contrary to the Commission’s enabling statute.

Proposed 11 C.F.R. § 100.57(f)(1) mandates that the FEC, “upon learning of any Foreign
or Compromising Information . . . automatically and immediately, without any Commission vote”
initiate an investigation, report to law enforcement, contact witnesses, and begin public reporting
of the allegations.” The law is to the contrary:

All decisions of the Commission with respect to the exercise of its duties and
powers under the provisions of this Act shall be made by a majority vote of the
members of the Commission. A member of the Commission may not delegate to
any person his or her vote or any decisionmaking authority or duty vested in the
Commission.®

Furthermore, the Act specifically demands the affirmative votes of four of the Commissioners to
open investigations and “report apparent violations to the appropriate law enforcement
authorities.”® There is no basis for the Petition’s attempts to modify this legally-mandated process.

The Commission cannot write a rule that delegates its authority to initiate investigations to
private complainants. The courts have long limited the authority of administrative agencies to
tinker with the clear terms of a governing statute. Under the Supreme Court’s landmark decision
in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., a court first asks “whether
Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that
is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress.”!? But even if Congressional intent is not clear, Chevron’s second

® Testimony of Allen Dickerson, Legal Director, Center for Competitive Politics, before the United States House of
Representatives Oversight and Government Reform Committee’s Subcommittee on Information Technology on
Internet Speech Regulation at 4 (Oct. 24, 2017) available at https://www.ifs.org/wp-content/uploads/2017/10/2017-
10-24 Dickerson-Written-Testimony _Internet-Speech-Regulation House-Oversight-Subcommittee-Hearing.pdf.
(“Nevertheless, regardless of the problem’s scope, the deterrence of foreign powers is a mission for which campaign
finance law and the FEC are poorly suited. Counterintelligence and diplomatic efforts, and the criminal authority of
the Department of Justice (‘DOJ’), are a better fit.”).

7 Petition at 4.

852 U.S.C. § 30106(c) (emphasis added); see also 52 U.S.C. § 30109(a)(2).

® Compare 52 U.S.C. § 30106(c) (“the affirmative vote of 4 members of the Commission shall be required in order for
the Commission to take any action in accordance with paragraph (6), (7), (8), or (9) of [52 U.S.C. § 30107(a)]”)
(emphasis added) with 52 U.S.C. § 30107(a)(9) (granting the power “to conduct investigations and hearings
expeditiously, to encourage voluntary compliance, and to report apparent violations to the appropriate law
enforcement authorities”™).

10467 U.S. 837, 842-43 (1984).



step asks “whether the agency’s answer is based on a permissible construction of the statute.”!!

The agency must satisfy step one before moving to step two. Administrative agencies, including
the FEC, are not free to contradict or go beyond the statute.!?

Here, Congress — in multiple statutory sections — specifically required the Commissioners
to vote on investigations and other enforcement matters.'® This is a necessary corollary to the
Commission’s bipartisan structure, an important guarantor of its legitimacy, and a structural check
on its ability to pursue any particular enforcement matter (and the many costs imposed upon
respondents).'# States that have outsourced the initiation of investigations to private complainants
have found their agencies hijacked for political revenge.'> And federal courts have begun to
scrutinize systems that allow for such gamesmanship.'® The sometimes-cumbersome structure of
the FEC is an important bulwark for the rights of engaged Americans, and it cannot be set aside
by administrative rule.

Additionally, the Petition calls for the Commission to set up a system in which it must
regularly report the status of the investigation of any allegation surrounding “foreign™ or
“compromising” information.!” Setting aside the costs and labor required to report this material,
such a requirement creates a concrete danger that the Commission will undermine the work of
intelligence services or law enforcement by blundering into parallel investigations of which it has
no knowledge, and binding itself to make the progress of those investigations public despite
statutory protections for this information.'® Furthermore, this provision conflicts with other
Congressional commands on the FEC, which impose sharp limits on the Commission’s ability to
discuss ongoing investigations.'® Finally, the FEC is commanded by Congress to seek conciliation
agreements>’ as an alternative to full litigation on campaign finance enforcement, and regular
reporting concerning these investigations may hinder such efforts.

11 1d. at 843.

12 FEC v. Swallow, 304 F. Supp. 3d 1113, 1117 (D. Utah 2018) (“The first step in the Chevron analysis asks whether
the underlying statute is ambiguous and only if it is does the court consider (and give deference to) the Agency’s
interpretation. Here the statute is unambiguous.”).

1352 U.S.C. § 30106(c); 52 U.S.C. § 30107(a)(9); 52 U.S.C. §§ 30109(a)(2) and (a)(4).

4 Luke Wachob, Bipartisanship works for the FEC, Washington Examiner (Oct. 19, 2014) available at
https://www.washingtonexaminer.com/bipartisanship-works-for-the-fec (“A partisan election watchdog is no
watchdog at all — it is an attack dog.”).

15 See, e.g., Campaign Integrity Watchdog v. Coloradans for a Better Future, 411 P.3d 173, 174 (Colo. 2016) (“This
is the fourth in a series of complaints brought by claimant, Campaign Integrity Watchdog (CIW), or its principal
officer, Matthew Arnold . . . [iln 2012, Arnold lost the Republican primary election for University of Colorado Regent
to Brian Davidson.”).

16 Susan B. Anthony List v. Driehaus, 573 U.S. __, , 134 S. Ct. 2334, 2345 (2014) (criticizing a statute that
“allow[ed] ‘any person’ with knowledge of the purported violation to file a complaint” as “not restricted to state
officials who are constrained by explicit guidelines or ethical obligations,” and recognizing “a real risk of complaints
from, for example, political opponents™); Holland v. Williams, No. 16-cv-00138-RM-MLC, 2018 U.S. Dist. LEXIS
98946 at *32 (D. Colo. June 12, 2018) (finding Colorado’s private complainant system facially unconstitutional).

17 Petition at 4 (Proposed 11 C.F.R. § 100.57(f)).

18 See, e.g., 5 U.S.C. § 552(b)(7) (FOIA disclosure exemption for law enforcement investigations).

1952 U.S.C. §§ 30109(a)(4)(B)(1); 30109(a)(12)(A) (“Any notification or investigation made under this section shall
not be made public by the Commission or by any person without the written consent of the person receiving such
notification or the person with respect to whom such investigation is made.”).

2052 U.S.C. § 30109(a)(4)(A)(1) (“the Commission shall attempt, for a period of at least 30 days, to correct or prevent
such violation by informal methods of conference, conciliation, and persuasion, and to enter into a conciliation



Because a major feature of the Petition’s proposed rulemaking would contravene the
campaign enforcement process established by Congress, and do so only for a specific subset of
cases, the Commission should not open a rulemaking on the merits of the Petition.

II. The vague definitions of the proposed rule fail to give sufficient notice to
speakers.

The Commission should tread lightly where the Petition asks it to go, because “[u]nique
among federal administrative agencies, the Federal Election Commission has as its sole purpose
the regulation of core constitutionally protected activity.”?! The Petition asks that this Commission
consider the regulation of speech within new categories of “information.” All the related terms are
vague and overbroad, but to the extent these terms have any real meaning, they are likely already
covered by existing FEC regulations. Because the proposed rule is either unconstitutional or
duplicative, it should not be adopted.

(133

As the courts have long recognized, “‘there is practically universal agreement that a major
purpose of [the First] Amendment was to protect the free discussion of governmental affairs,””*?
and the Court has long held that speech surrounding electoral campaigns “commands the highest
level of First Amendment protection.”?® Therefore, “[1]Jaws that burden political speech are subject
to strict scrutiny, which requires the Government to prove that the restriction furthers a compelling
interest and is narrowly tailored to achieve that interest.”>*

The Buckley Court observed that laws regulating campaign speech inevitably discourage
speakers from speaking plainly, and that the First Amendment does not allow speakers to be forced
to “hedge and trim” their preferred message.?® Therefore, the Commission should make every
effort to ensure its regulations do not “cover[] so much speech” as to undermine “the values
protected by the First Amendment.”?°

The Petition seeks to create a category of contribution called “Valuable Information,”
defined by a multifactor test that uses language like “non-trivial” and “traditional[]” in the place
of actionable definitions.?” This alone is problematic, for the regulation does not give adequate
notice on what will be trivial, traditional, or traditionally trivial.

Moreover, existing law already covers much of this material — and does so with far less
ambiguity and opportunity for gamesmanship. A contribution is “any gift, subscription, loan,
advance, or deposit of money or anything of value made by any person.””® The Commission

agreement with any person involved.”).

2 AFL-CIO v. FEC, 333 F.3d 168, 170 (D.C. Cir. 2003).

22 Buckley v. Valeo, 424 U.S. 1, 14 (1976) (per curiam) (quoting Mills v. Ala., 384 U.S. 214, 218 (1966)).

2 Williams-Yulee v. Fla. Bar, 575U.S. __,  ,135S.Ct. 1656, 1665 (2015).

24 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 340 (2010) (citation and quotation marks omitted);
Williams-Yulee, 135 S. Ct. at 1665 (“A State may restrict the speech of a judicial candidate only if the restriction is
narrowly tailored to serve a compelling interest.”); Ariz. Free Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S.
721,734 (2011) (collecting cases).

2 Buckley, 424 U.S. at 43 (quoting Thomas v. Collins, 323 U.S. 516, 535 (1945)).

26 Watchtower Bible & Tract Soc’y of N.Y., Inc. v. Vill. of Stratton, 536 U.S. 150, 165-166 (2002).

27 Petition at 3 (Proposed 11 C.F.R. § 100.57(a)).

2852 U.S.C. § 30101(8)(A)(1); cf- 52 U.S.C. §§ 30118(b)(2).




interprets the scope of “contribution” to include “the provision of any goods or services without
charge or at a charge that is less than the usual and normal charge for such goods or services.”?’
Any difference “between the usual and normal charge for the goods or services at the time of the
contribution and the amount charged the political committee” is treated as an in-kind
contribution.® This works for things like polling data because we can calculate the cost of polling
and the statistical analysis — and polling data is already regulated.’!

To the extent “Valuable Information” goes beyond 11 C.F.R. § 100.52(d)(1) and related
provisions, the proposed regulation runs into trouble. Terms like a “non-trivial amount for the
recipient to obtain”*? is not a workable standard for the regulated community. What is trivial? How
much effort is too much effort? The same questions apply to the term “not freely available to the
public.”* If a committee could point to a small corner of the Internet with the information, is that
enough to defeat the definition? The FEC will be inundated with advisory opinion requests* trying
to figure out what is and is not “trivial” or “not freely available to the public.” These ambiguities
are especially troubling since, as already discussed, the Petition seeks to initiate investigations

premised on these vague concepts while bypassing a vote of the Commission itself.

In effect, either the term “Valuable Information” is already covered by the statute, in which
case a rulemaking is unnecessary, or it is not covered by the statute, in which case the rulemaking
would conflict with the statute.

Additionally, the Petition seeks to regulate speech based on its content (“compromising
information™).* In the context of “compromising information,” the definition of “valuable
information” requires the speaker to know whether specific information “would likely have the
effect of influencing any election.”*® Vagueness concerns aside, this approach poses practical
enforcement problems. At best, one can only know whether information had an effect on the
election, and was therefore valuable, after the fact. Until then, the Commission is being asked to
make assumptions, which may be colored by personal experience or partisan background, none of
which is a recipe for proper notice and even-handed enforcement.

Predicting what sort of “information” will “have the effect of influencing” an election can
be hard to determine even in very prominent cases. For example, then-candidate Trump was the
subject of scandal surrounding a tape held by Access Hollywood.’” But even in that famous
example, exit polls showed that “70 percent of voters found Trump’s treatment of women troubling
— but 29 percent of them voted for him anyway.”*® Similarly, during the 2016 election, Hillary

211 C.F.R. § 100.52(d)(1).

1.

31 See, e.g., 11 C.F.R. § 106.4.

32 Petition at 3 (Proposed 11 C.F.R. § 100.57(a)(iii)).

33 Id. (Proposed 11 C.F.R. § 100.57(a)(1)).

3452 U.S.C. § 30108.

35 Petition at 3 (Proposed 11 C.F.R. § 100.57(c)).

36 Id. (Proposed 11 C.F.R. § 100.57(a)(iv)(1)).

37 Access Hollywood, “Donald Trump: The Comments On Women You Hadn’t Heard” (Oct. 7, 2016)
https://www.accessonline.com/videos/donald-trump-the-comments-on-women-you-hadnt-heard ~ (discussing  the
taping of the interview that was the source of the original comments).

38 Phillip Bump, How the ‘Access Hollywood’ incident gave us the Trump we recognize today, The Washington Post
(July 10, 2019) available at https://www.washingtonpost.com/politics/2019/07/10/how-access-hollywood-incident-































































































































































































































































































































































































































































































































































































































































































































































































































































































































































QUESTIONS PRESENTED

1. Inthe asserted interest of preventing quid pro
quo corruption, the Federal Election Commission lim-
its the amount of money that a political party may re-
ceive each year from a deceased donor.

Over the course of his life, Joseph Shaber made
various small donations to the Libertarian Party. He
was unknown to party officials and candidates. Upon
his death, the party learned that Shaber had uncondi-
tionally left it $235,575.20. Does limiting the size of Jo-
seph Shaber’s uncoordinated testamentary bequest to
the party violate the party’s First Amendment right to
free speech?

2. In 2014, Congress imposed content-based
spending restrictions on contributions to political par-
ties. A national political party committee may now
spend only 10% of an individual’s maximum annual
contribution on unrestricted speech. Of an individual’s
maximum annual contribution, 30% must be spent on
presidential nominating conventions, 30% on election
contests and other legal proceedings, and 30% on party
headquarters buildings. 52 U.S.C. §§ 30116(a)(1)(B),
(a)(9), 30125(a)(1). Money being fungible, these re-
strictions negligibly impact, if at all, party committees
that would otherwise spend money from general funds
on such government-preferred speech. Party commit-
tees that cannot or do not prioritize government-pre-
ferred spending purposes can raise and spend as little
as 10% of each donor’s otherwise-allowable contribu-
tion.
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INTRODUCTION AND
SUMMARY OF ARGUMENT

“[Albove all else, the First Amendment means that
government has no power to restrict expression be-
cause of its message, its ideas, its subject matter, or its
content.” Police Dep’t of Chi. v. Mosley, 408 U.S. 92, 95
(1972). And “the First Amendment has its fullest and
most urgent application precisely to the conduct of
campaigns for political office.” McCutcheon v. FEC, 572
U.S. 185, 191-92 (2014) (plurality opinion) (internal
marks and citation omitted). In particular, the First
Amendment prohibits laws that control “the relative
ability of individuals and groups to influence the out-
come of elections.” Citizens United v. FEC, 558 U.S. 310,
350 (2010).

Given those premises, one might expect courts to
require the government to carry a heavy burden to
justify campaign-finance restrictions—especially those
that would restrict political speech based on its con-
tent. Yet, too often, lower courts barely require the gov-
ernment to justify campaign-finance restrictions at all,
regardless of their tendency to benefit some political
candidates and groups over others.

This case illustrates the point. The lower court up-
held a content-based restriction on political contribu-
tions: a rule allowing a political party to spend only 10
percent of an individual’s maximum annual contribu-
tion on unrestricted speech, while requiring 30 percent
to be spent on presidential nominating conventions,
another 30 percent to be spent on election contests and
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other legal proceedings, and another 30 percent to
be spent on party headquarters buildings. 52 U.S.C.
§§ 30116(a)(1)(B), (a)(9) and 30125(a)(1).2 The district
court found that this restriction benefits major parties
over minor ones such as Petitioner, App. 51a—but the
lower court did not require the government to justify
the rule, let alone provide evidence in support of a jus-
tification.

The Court should hear this case to make clear
that—to protect individuals’ freedom of speech and as-
sociation, and to prevent undue government interfer-
ence in the political process—the First Amendment
demands more.

*

ARGUMENT

I. The Court should grant certiorari to en-
sure that all campaign-finance restrictions
receive rigorous scrutiny.

“The First Amendment creates a forum in which
all may seek, without hindrance or aid from the State,
to move public opinion and achieve their political
goals.” Knox v. SEIU Local 1000, 567 U.S. 298, 322
(2012). It reflects a “profound national commitment to
the principle that debate on public issues should be

2 This brief addresses the second question presented by the
petition for certiorari, regarding the constitutionality of the stat-
utory provisions described here. The Court should also grant cer-
tiorari on the first question presented for the reasons stated in
the petition.
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uninhibited, robust, and wide-open.” Mosley, 408 U.S.
at 95-96 (internal marks and citation omitted). That is
why the Court subjects content-based restrictions on
speech—whether based on the viewpoint expressed or
the subject matter discussed—to strict scrutiny. See
Reed v. Town of Gilbert, 135 S. Ct. 2218, 2226-29
(2015).

Protection against government interference with
open debate is especially important in the context of
campaigns for political office, where officials might use
the law to suppress competition and preserve the sta-
tus quo—including their own power. See id. at 2233
(Alito, J., concurring) (“Limiting speech based on its
‘topic’ or ‘subject’ favors those who do not want to dis-
turb the status quo. Such regulations may interfere
with democratic self-government and the search for
truth.”). “[IIntrusion by the government into the debate
over who should govern goes to the heart of First
Amendment values.” Bennett, 564 U.S. at 750. Under
the First Amendment and our republican system of
government, it is the people, not elected officials, who
should “mak[e] and implement[] judgments about
which strengths should be permitted to contribute to
the outcome of an election.” Davis v. FEC, 554 U.S. 724,
742 (2008). “[TThose who govern should be the last peo-
ple to help decide who should govern.” McCutcheon,
572 U.S. at 192.

Campaign-finance restrictions are one means by
which officeholders might use the law to try to sup-
press some ideas and boost others. Because of that
threat, this Court has required the government to
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justify any campaign-finance restriction by showing
that it is either narrowly tailored or closely drawn? to
prevent quid pro quo corruption. Id. “Campaign fi-
nance restrictions that pursue other objectives . . . im-
permissibly inject the Government into the debate
over who should govern.” Id. (quotation marks and ci-
tation omitted).

The Court has required such rigorous scrutiny
even where contribution limits are not content-based
on their face. But the restrictions at issue here are
content-based, and for that reason, are subject to the
even stronger protection of strict scrutiny. See Reed,
135 S. Ct. at 2226-29.

Although the potential for lawmakers to abuse
campaign-finance laws might seem obvious, courts—
including the lower court here—often act as though
they are blind to it. Despite this Court’s precedents
calling for “rigorous” scrutiny, under which the govern-
ment bears the burden to justify any infringement of
First Amendment rights, McCutcheon, 572 U.S. at 197,
lower courts too often do not require the government
to justify restrictions on campaign contributions at all.

In this case, the lower court did not require the
government to show that the restriction Petitioner

3 Amicus agrees with Petitioner that the rule challenged
here is a content-based restriction on speech and therefore subject
to strict scrutiny under Reed, 135 S. Ct. at 2226-29, not the
“closely drawn” scrutiny that the Court prescribed for challenges
to contribution limits in Buckley v. Valeo, 424 U.S. 1, 25 (1976).
See Pet. 33-34. Amicus’s arguments about the need for rigorous
scrutiny, however, apply under either standard.
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challenges is narrowly tailored or closely drawn to pre-
vent quid pro quo corruption. Instead, it analyzed the
statute Petitioner challenges as though there was
nothing for the government to justify. The court ob-
served that, “[b]efore 2014, [a political party] could ac-
cept only a base-limit sized contribution from any one
person”; with a 2014 amendment to the statute, a party
could “accept ten times that amount,” provided that it
restricted its use of amounts exceeding the base limit
to the purposes specified in the statute. App. 35a.
Therefore, the court characterized Petitioner’s claim as
one impermissibly challenging “Congress’s decision to
raise contribution limits.” App. 35a—36a. As a result,
the court concluded that Petitioner could not prevail
unless the statute were shown to be so underinclusive
as to “raise doubts about whether the government is in
fact pursuing the [anticorruption] interest it invokes.”
App. 44a (quoting Williams-Yulee v. Fla. Bar, 135 S. Ct.
1656, 1668 (2015)). Without requiring the government
to meet its burden, the court readily concluded that
there was “no reason for such skepticism,” and upheld
the law. App. 36a—41a.

That approach was exactly backward. The First
Amendment default against which any campaign-
finance restriction must be judged is unlimited politi-
cal speech—including unlimited political expenditures
and unlimited contributions to candidates and other
political committees. See McCutcheon, 572 U.S. at 192
(discussing need for First Amendment scrutiny of
“lalny regulation” of campaign contributions or ex-
penditures). To the extent that the government limits
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contributions or expenditures at all, it must justify its
restrictions—in their entirety—by showing that they
are (at a minimum) “closely drawn” to prevent quid pro
quo corruption. See id. at 197.

That remains true where, as here, a plaintiff chal-
lenges restrictions on contributions that exceed a base
limit that, standing alone, might survive, or has in
the past survived, First Amendment scrutiny. This
content-based restriction on contributions above the
base limit creates the risk, just as any campaign-
finance restriction does, that the government is using
the law to favor some voices in politics over others—
i.e., that it is committing one of the primary evils the
First Amendment exists to prevent. That is exactly
what is happening here: this restriction tends to bene-
fit the major parties, which can use the restricted
funds to advance their political agenda, and to hinder
the minor parties, which would better pursue their po-
litical goals by using the money for other purposes. See
Pet. 11-13; App. 50a-51a.

A court applying meaningful First Amendment
scrutiny—placing the burden on the government,
where it belongs, McCutcheon, 572 U.S. at 209—would
at least demand that the government provide (and sub-
stantiate) a compelling explanation as to why contri-
butions restricted for certain uses have so much less
potential to corrupt than unrestricted contributions as
to warrant the restriction. A court seeking to “‘avoid
unnecessary abridgment’ of First Amendment rights,”
McCutcheon, 572 U.S. at 199 (citation omitted), would
demand that the government explain why it could not
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serve its anticorruption purpose equally well without
placing restrictions on the use of contributions exceed-
ing the $33,400 base limit. But here, the lower court
required virtually nothing of the government.

The lower court was not troubled by the statute’s
tendency to benefit major parties over minor ones be-
cause, it said, the First Amendment does not allow the
government to seek to “equalize the financial resources
of candidates.” App. 39a (internal marks and citations
omitted). That is true—the government may not re-
strict contributions for the purpose of equalizing re-
sources or otherwise leveling the political playing field,
see Bennett, 564 U.S. at 749-50—but it also may not
enact restrictions that ¢i/¢ the playing field to favor one
side over another, at least not without meeting its bur-
den to show that the restriction is closely drawn to pre-
vent corruption. Cf. McCutcheon, 572 U.S. at 192, 199.
And here, again, Petitioner challenges the restriction,
not the lack of one. Petitioner challenges the statute’s
restrictions on contributions to political parties ex-
ceeding $33,400. See App. 7a.

In short, the lower court gave virtually no scru-
tiny to the type of restrictions that warrant the most
rigorous scrutiny to prevent the government from
violating a fundamental premise and purpose of the
First Amendment. To conclude, as the lower court did,
that a past decision upholding a base limit automati-
cally validates future content-based restrictions on
contributions that exceed the base limit creates a per-
verse incentive antithetical to the goals of the First
Amendment: it encourages legislators to impose new
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restrictions designed to skew political debates and
elections in ways that will serve their interests, know-
ing that these new restrictions will be virtually im-
mune from challenge.

Unfortunately, this is not the only case in which a
lower court has failed to appreciate the threat posed by
contribution restrictions that favor some political play-
ers over others. Courts have also failed to provide
sufficient scrutiny where governments have discrimi-
nated even more overtly by imposing higher contribu-
tion limits on some donors than on others.

For example, the Massachusetts Supreme Judicial
Court applied virtually no scrutiny to a statute ban-
ning for-profit businesses—but not unions and non-
profits—from making political contributions in 1A
Auto, Inc. v. Director of the Office of Campaign and Po-
litical Finance, 105 N.E.3d 1175 (Mass. 2018), cert. de-
nied, 139 S. Ct. 2613 (2019). That court concluded that
it was enough that the restriction on business contri-
butions, considered alone, would tend to prevent
corruption stemming from such contributions. Id. at
1182-90. The court did not require the government to
justify its lack of restrictions on union and non-profit
contributions, but instead—Ilike the lower court here—
performed an “underinclusiveness” analysis under
which the government was not required to prove any-
thing, and the plaintiffs, to prevail, would have had to
provide evidence that the restriction on business was
enacted for the purpose of benefiting those who were
left unrestricted. Id. at 1188-89.
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In another recent case, the Seventh Circuit ap-
plied minimal scrutiny to an Illinois campaign finance
statute that, among other things, allowed corporations
and other associations to make double the political
contributions that individuals may make—for exam-
ple, by allowing individuals to give $5,000 to a candi-
date while allowing a corporation to give $10,000. I7..
Liberty PAC v. Madigan, 904 F.3d 463, 469-71 (7th Cir.
2018), cert. denied sub nom. Ill. Liberty PAC v. Raoul,
139 S. Ct. 1544 (2019). The court said the proper focus
of analysis was only on whether the limit on individu-
als, considered alone, was unconstitutionally low. Id. at
470. It concluded that the scheme’s more favorable
treatment of corporations was irrelevant—and the
statute could not be deemed fatally underinclusive—in
the absence of evidence “that Illinois was not actually
concerned about corruption when it promulgated the
individual contribution limits.” Id. at 470.

Similarly, the District of Columbia Circuit has
held that if a ban on contributions by a given class of
donors, considered by itself, survives First Amendment
scrutiny, then the government’s failure to similarly
limit other donors cannot violate the Equal Protection
Clause. Wagner v. FEC, 793 F.3d 1, 32-33 (D.C. Cir.
2015), cert. denied sub nom. Miller v. FEC, 136 S. Ct.
895 (2016). And the Eighth Circuit summarily re-
jected an Equal Protection Clause* challenge to a

4 Although these cases framed the issue under the Equal
Protection Clause, the Court has treated the First Amendment’s
requirement of equal treatment of speakers as similar if not iden-
tical. See, e.g., Renton v. Playtime Theaters, Inc., 475 U.S. 41, 55
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discriminatory contribution ban after concluding that
the ban on corporate contributions, considered by it-
self, did not violate the First Amendment. lowa Right
to Life Comm., Inc. v. Tooker, 717 F.3d 576, 601-03 &
n.11 (8th Cir. 2013).

By not requiring the government to fully justify its
decisions about who and what to restrict (and not re-
strict) by reference to its interest in preventing corrup-
tion, the courts in these cases have disregarded the
fundamental First Amendment principles requiring
equal treatment of political speakers. These decisions
disregard the need for content-, identity-, and motive-
neutrality, and they ignore one of the most important
reasons why contribution limits must be closely drawn
to serve the government’s interest in preventing quid
pro quo corruption and no other purpose: to ensure
that the government does not “impermissibly inject [it-
self] ‘into the debate over who should govern.””
McCutcheon, 572 U.S. at 192 (quoting Bennett, 564 U.S.
at 750).

If lower courts continue to ignore this Court’s re-
quirement for rigorous scrutiny of campaign-finance
restrictions, legislators will know that they may ma-
nipulate contribution limits—restricting the purpose
for which contributions may be used, or overtly dis-
criminating in favor of some donors and against oth-
ers—to play favorites and improperly influence the

n.4 (1986) (summarily rejecting equal protection claim after ana-
lyzing and rejecting First Amendment claim because plaintiffs
could “fare no better under the Equal Protection Clause than un-
der the First Amendment itself”).
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outcome of elections. One might hope that public serv-
ants could be trusted to resist the urge to engage in
such meddling, “but experience has taught mankind
the necessity of auxiliary precautions.” The Federalist
No. 51 (J. Madison) at 349 (J. Cooke ed. 1961). The First
Amendment is one of those precautions; it exists pre-
cisely because elected officials cannot be trusted to
oversee the process of electing officials. See Citizens
United, 558 U.S. at 340 (the First Amendment is “[p]re-
mised on mistrust of governmental power”); Richard A.
Epstein, Property, Speech, and the Politics of Distrust,
59 U. Chi. L. Rev. 41, 54 (1992) (explaining that the
First Amendment exists to “control” legislators who
would “stifle criticism, rig debate, and disseminate
falsehoods to achieve their ends”).

To prevent this, the Court should clarify courts’ ob-
ligation to rigorously scrutinize all types of campaign-
finance restrictions by requiring the government to
fully justify any decisions that limit a donor’s ability to
give money to a political candidate or committee, or
that limit a candidate or political committee’s ability
to use contributions for political speech.

II. The Court should grant certiorari to en-
sure that courts require the government to
justify any campaign-finance restriction
with evidence.

The lower court’s decision also reflects another
common problem with courts’ analyses of First Amend-
ment challenges to campaign-finance restrictions:
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failure to require the government to justify its re-
strictions on First Amendment rights with evidence
that the restriction is actually drawn to prevent cor-
ruption.

This Court has made clear that the government
must support any purported justification for a re-
striction on First Amendment rights—including any
restriction on campaign contributions—with evidence.
See Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 391—
92 (2000) (considering contribution limits); Edenfield v.
Fane, 507 U.S. 761, 770-71 (1993) (considering com-
mercial speech restriction). “[M]ere conjecture” will not
suffice. Nixon, 528 U.S. at 392.

Yet lower courts—including the lower court here—
have upheld restrictions on campaign contributions
based on little more than conjecture. To justify the
government’s restrictions on contributions to political
parties exceeding $33,400, the court in this case spec-
ulated that Congress “could have permissibly con-
cluded that unlike contributions that can be used for,
say, television ads, billboards, or yard signs, contribu-
tions that fund mortgage payments, utility bills, and
lawyers’ fees have a comparatively minimal impact on
a party’s ability to persuade voters and win elections.”
App. 37a (emphasis added). For its “evidence,” the
court cited two statements from congressional lead-
ers stating that “‘many’ of the ‘expenditures made
from the [dedicated-purpose] accounts’ are ‘not for the
purpose of influencing federal elections.”” Id. (quoting
160 Cong. Rec. S6814 (daily ed. Dec. 13, 2014)
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(statement of Sen. Reid); id. at H9286 (daily ed. Dec.
11, 2014) (statement of Rep. Boehner)).

What does “many” mean? And, given that money
is fungible—and money given to major parties’
dedicated-purpose accounts would therefore tend to
free up unrestricted funds for influencing elections
(see Pet. 11; App. 50a—51a)—why wouldn’t contribu-
tions to dedicated-purpose accounts still give rise to
the same corruption concerns as unrestricted contribu-
tions? And why should a court credit assertions by pol-
iticians—who are also leaders of the major parties that
stand to benefit from the restriction at issue—urging
support for their own legislation? Or where such asser-
tions might very well have been made “not primarily
to inform the Members of Congress what the bill
meant ... but rather to influence judicial construc-
tion[?]” Blanchard v. Bergeron, 489 U.S. 87, 98-99
(1989) (Scalia, dJ., concurring in judgment). These are
questions a court would ask if it were to meaningfully
scrutinize a restriction on speech under the First
Amendment. The lower court, however, save for a par-
tial dissent (App. 44a—48a (opinion of Griffith, J.)),
showed no concern for them.

The lower court’s decision is not the first to rely on
statements from politicians who passed or supported a
campaign-finance restriction as evidence that the law
serves a legitimate anticorruption purpose. See, e.g.,
Lair v. Motl, 873 F.3d 1170, 1179-80 (9th Cir. 2017),
cert. denied sub nom. Lair v. Mangan, 139 S. Ct. 916
(2019) (upholding contribution limit based in part
on testimony from legislator); State v. Alaska Civil
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Liberties Union, 978 P.2d 597, 615-16, 620-21 (Alaska
1999) (upholding limits on contributions by out-of-
state donors based partly on affidavits from former
governors that “contributions from outside the state
create serious loyalty problems” with no evidence of
“special corruption caused by out-of-state contribu-
tions” and upholding general contribution limits based
on affidavits from officeholders regarding their pur-
ported uncertainty about their motivations for voting
for or against donors’ interests). Of course this evi-
dence is hardly reliable—it is the stuff of rational-basis
review, at best, and reliance on it amounts to allowing
government officials to authorize their own violations
of First Amendment rights.

Along similar lines, some courts have considered
voters’ approval of a ballot measure imposing contri-
bution limits as evidence that contributions create the
appearance of corruption in voters’ minds, which justi-
fies the limits. See, e.g., Zimmerman v. City of Austin,
881 F.3d 378, 386 (5th Cir. 2016), cert. denied, 139 S. Ct.
639 (2018) (citing “the fact that 72% of voters voted in
favor of the base limit” as evidence that contributions
exceeding the limit create the appearance of corrup-
tion); Ognibene v. Parkes, 671 F.3d 174, 190 (2d Cir.
2011) (“The fact that City voters passed ... these re-
forms speaks powerfully to the public perception
that further regulation of campaign contributions . . .
is needed.”). That not only is circular—allowing
campaign-finance measures to justify themselves
through their own existence—it also contradicts “the
whole point of the First Amendment,” which “is to
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protect speakers against unjustified government re-
strictions on speech, even when those restrictions re-
flect the will of the majority.” Bennett, 564 U.S. at 754;
see also McCutcheon, 572 U.S. at 191 (Though “[m]any
people . . . would be delighted to see fewer [campaign]
television commercials . . . [and m]oney in politics may
at times seem repugnant to some, . . . the First Amend-
ment . . . surely protects political campaign speech de-
spite popular opposition.”).

Sometimes, courts upholding campaign finance re-
strictions even cite newspaper articles alleging or im-
plying that campaign contributions are a source of
corruption as if these were evidence. See, e.g., Minn.
Citizens Concerned for Life, Inc. v. Kelley, 427 F.3d
1106, 1114-15 (8th Cir. 2005) (upholding aggregate
contribution limit based on “newspaper articles de-
tailing special interest contributions and perceived
corruption”); Daggett v. Comm’n on Gouvt’l Ethics &
Election Practices, 205 F.3d 445, 457 (1st Cir. 2000) (cit-
ing “news stories and editorial comment”); Nathan Per-
sily & Kelli Lammie, Perceptions of Corruption and
Campaign Finance: When Public Opinion Determines
Constitutional Law, 153 U. Pa. L. Rev. 119, 129 (2004)
(describing newspaper evidence Daggett relied on as
“both typical and typically vacuous”). In such cases,
“[e]lditorials and opinion pieces swim alongside news
reports of shady deals and influence peddling, with
each journalist’s account or editorial board’s outrage
used to build a case of apparent corruption.” Id. at 130.

Courts’ reliance on these sources as sufficient “ev-
idence” of corruption “means that the most zealous and
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aggressive advocates of restriction can make accusa-
tions, whether well founded in fact or not, and then use
the very fact that some people believe the charges as a
reason to justify the regulation.” Ronald M. Levin,
Fighting the Appearance of Corruption, 6 Wash. U. J.L.
& Pol’y 171, 178 (2001). True, the lower courts accept-
ing this evidence purport to follow Nixon, which cited
newspaper reports as evidence of corruption justifying
Missouri’s scheme of campaign contributions. 528 U.S.
at 393. But Nixon concluded that Missouri’s limits bore
a “striking resemblance” to federal limits the Court
had already upheld in Buckley, and it acknowledged
that more novel or less plausible justifications would
require more evidence. Id. at 391, 395.

In any event, whatever the merits of the evidence
used in Nixon, courts’ acceptance of mere allegations
in news stories as sufficient evidence to justify cam-
paign contributions is inconsistent with the rigorous
scrutiny the Court has called for in more recent
campaign-finance decisions. If people’s reported belief
that contributions give rise to corruption can justify
contribution limits without regard to whether those
beliefs are well-founded, then “the requirement of
proof of need for restrictions might as well be rescinded
entirely,” because “[t]he public always believes this,”
and virtually nothing would be off-limits. Levin, supra,
at 177 (emphasis added).

In other cases, courts have relied on evidence
of activities having nothing to do with corrupt cam-
paign contributions. See Lair, 873 F.3d at 1189-90
(Bea, J., dissenting) (noting that supposed instances of
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corruption cited to justify restriction did not “involve| ]
bribery or the improper trading of official acts . . . for
monetary contributions”); 1A Auto, 105 N.E.3d at 1186
(upholding ban on business contributions, citing in-
stances of bribery not involving campaign contribu-
tions); Casino Ass’n of La. v. State, 820 So.2d 494,
504—08 (La. 2002) (upholding ban on contributions by
casino industry, citing general association of gambling
with vice and corruption).

Finally, in some cases, courts have upheld limits
based on nothing but conjecture, analogy to previous
cases upholding different limits, or an apparent pre-
sumption that the government acted with a proper
purpose. See Ill. Liberty PAC, 904 F.3d at 469-71 (up-
holding limits allowing corporations and other associ-
ations to give double the contributions individuals
could give after the district court “dismissed this claim
on the pleadings without putting the defendants to
[any] evidentiary burden”); Holmes v. FEC, 875 F.3d
1153, 1164 (D.C. Cir. 2017), cert. denied, 138 S. Ct. 2018
(2018) (upholding separate $2,600 limits for primary
and general elections, noting that “Congress could con-
ceivably regard a one-time contribution of $5,200 in
the general (or primary) election alone to present a
greater risk of . . . corruption than two distinct contri-
butions of $2,600 in each of the primary and general
elections”) (emphasis added); Frank v. City of Akron,
290 F.3d 813 (6th Cir. 2002) (upholding municipal con-
tribution limits without citing evidence); Ky. Right
to Life, Inc. v. Terry, 108 F.3d 637 (6th Cir. 1997) (up-
holding state contribution limits without citing evi-
dence). Yet it is supposed to be one of the definitive




























































































































































FEC Report to the Committees on Appropriations on
Enforcing the Foreign National Prohibition

The Consolidated Appropriations Act, 2018, provided the Federal Election Commission
(“FEC”) with an appropriation of $71.25 million for Fiscal Year 2018.! The Explanatory
Statement for this Act included a reporting requirement for the FEC, which states:

Foreign Contributions. Preserving the integrity of elections, and protecting them
from undue foreign influence, is an important function of government at all levels.
Federal law, for example, prohibits foreign campaign contributions and
expenditures. With that in mind, the [FEC] Chairman is directed to report to the
Committees on Appropriations of the House and Senate no later than 180 days
after the enactment of this Act on the Commission’s role in enforcing this
prohibition, including how it identifies foreign contributions to elections, and
what it plans to do in the future to continue these efforts.?

The President signed the Consolidated Appropriations Act, 2018, on March 23, 2018, which
makes this report due by September 19, 2018. This report was prepared by FEC staff to meet
that requirement. Following a discussion of the legal background, this report addresses three
points:

L. The Commission’s Role in Enforcing the Foreign National Prohibition;
II. How the Commission Identifies Foreign National Contributions or Donations; and
I1I. The Commission’s Plans for Enforcing the Foreign National Prohibition.

Legal Background

The prohibition on foreign campaign contributions and expenditures referred to in the
Explanatory Statement has been a provision of the Federal Election Campaign Act (“FECA”)?
since the Federal Election Campaign Act Amendments of 1976.4 In 2002, Congress
strengthened and clarified the law governing foreign nationals’ participation in the electoral
process as part of the Bipartisan Campaign Reform Act 0of2002 (“BCRA™).> Since then,
FECA'’s foreign national prohibition has read as follows:

It shall be unlawful for—
(1) a foreign national, directly or indirectly, to make—

! Consolidated Appropriations Act, 2018, Public Law No. 115-141, 132 Stat. 348, 566 (Mar. 23, 2018).

2 Explanatory Statement, 164 Cong. Rec. H2045, H2520 (Mar. 22, 2018).

3 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 (Feb. 7, 1972) [“FECA”], codified
at 52 U.S.C. §§ 30101 to 30145.

4 Federal Election Campaign Act Amendments of 1976, Pub. L. No. 94-283, § 112, 90 Stat. 475, 493

(May 11, 1976).

5 Bipartisan Campaign Reform Act of 2002, Pub. L. No. 107-155, § 303, 116 Stat. 81, 96 (Mar. 27, 2002)

[“BCRA”]. BCRA also prohibited presidential inaugural committees from accepting foreign national donations.
BCR4, § 308, 116 Stat. at 103-04, codified at 36 U.S.C. § 510.

1



(A) a contribution or donation of money or other thing of value, or to
make an express or implied promise to make a contribution or donation, in
connection with a Federal, State, or local election;
(B) a contribution or donation to a committee of a political party; or
(C) an expenditure, independent expenditure, or disbursement for an
electioneering communication (within the meaning of section 30104()(3)
of'this title); or
(2) aperson to solicit, accept, or receive a contribution or donation described in
subparagraph (A) or (B) of paragraph (1) from a foreign national.®

Subsection (b) of this provision defines “foreign national,” as follows:

As used in this section, the term “‘foreign national’” means—
(1) a foreign principal, as such term is defined by section 611(b) of title 22,
except that the term ‘‘foreign national’” shall not include any individual who is a
citizen of the United States; or
(2) an individual who is not a citizen of the United States or a national of the
United States (as defined in section 1101(a)(22) of'title 8) and who is not lawfully
admitted for permanent residence, as defined by section 1101(a)(20) of'title 8.7

In 2002, to implement BCRA, the FEC revised its regulation on the foreign national
prohibition.® In those revisions, the FEC incorporated the revised statutory prohibition into its
regulations.’

In addition, the FEC adopted related definitions, '° including a three-prong definition of a
knowing standard to establish the degree of knowledge required to show a violation of the
foreign national prohibition, which includes actual knowledge, a “reason to know” standard, and
a willful blindness standard.!' The revised regulation also sets forth categories of facts that are
illustrative of the types of information that should lead a recipient to question whether a
contribution or donation originated from a foreign national. These include contributors or donors
who: (i) use a foreign passport; (i1) provide a foreign address; (iii) use a check drawn on a
foreign bank or a wire transfer from a foreign bank; or (iv) reside abroad. > The Commission

6 FECA, § 319(a), codified at 52 U.S.C. § 30121(a).
7 FECA, § 319(b), codified at 52 U.S.C. § 30121(b).
§ See 11 C.F.R. § 110.20; 67 Fed. Reg. 69,928 (Nov. 19, 2002). The FEC adopted its first regulation on the

foreign national prohibition in 1976, 41 Fed. Reg. 35,950 (Aug. 25, 1976), which was codified at 11 C.F.R.

§ 110.4(a). In 1989, the FEC revised its regulations concerning earmarked contributions to prohibit foreign
nationals from being conduits and intermediaries and further revised the foreign national regulation to add an
explicit prohibition on expenditures and to clarify that foreign nationals may not participate in the election-related
activities of others. 54 Fed. Reg. 34,098 (Aug. 17, 1989); 54 Fed. Reg. 48,581 (Nov. 24, 1989). In the 2002
rulemaking, the foreign national regulation was revised and recodified to 11 C.F.R. § 110.20.

? 11 C.FR. § 110.20(b), (c), (e), () and (g).
10 11 C.FR. § 110.20(a).

I 11 C.ER. § 110.20(a)(4).

12 11 C.ER. § 110.20(a)(5).



adopted a narrowly tailored safe harbor with which political committees can satisfy their duty to
investigate their receipts in order to confirm that they do not come from foreign sources. Based
on practices the Commission observed, the safe harbor protects any person who seeks and
obtains copies of current and valid U.S. passports for any contributors or donors who meet any of
the four factual criteria enumerated above. '

The FEC’s 2002 regulation also makes explicit that the foreign national prohibition
applies to donations to political parties’ building funds.'* The FEC determined that a rule that
prohibits persons from knowingly providing substantial assistance to foreign nationals to
circumvent FECA was necessary to effectuate its foreign national prohibition; consequently, to
address the issue, the Commission included such a prohibition in its regulation.!> The
Commission also decided to retain the prohibition in its previous version of this regulation on
participation by foreign nationals in election-related decisions made by any person, including
entities such as corporations, labor organizations or political committees.'® In 2004, the FEC
amended its regulations to incorporate BCRA’s prohibition on foreign national donations to
inaugural committees into Commission regulations. !’

L THE COMMISSION’S ROLE IN ENFORCING THE FOREIGN NATIONAL
PROHIBITION.

One of the FEC’s primary responsibilities is enforcing FECA, including the foreign
national prohibition. In fact, the FEC has exclusive jurisdiction over the civil enforcement of
federal campaign finance laws, and it maintains an enforcement program to ensure that the
campaign finance laws are fairly enforced. In exercising that authority, the Commission uses a
variety of methods to uncover possible campaign finance violations. Complaints alleging
noncompliance with the foreign national prohibition have been handled primarily as FEC
enforcement cases, or Matters Under Review (“MURs”).!® The Enforcement Division of the
Office of General Counsel (“OGC”) handles MURs through the FEC’s traditional enforcement
program pursuant to the procedures set forth in FECA.!° Part A of this section first briefly
describes the MUR enforcement process, and then discusses some recently closed MURs that
included allegations of foreign national prohibition violations.

Another Commission enforcement and compliance program is the Alternative Dispute
Resolution (“ADR”) Program, which seeks to resolve less complex matters more swiftly by

13 11 C.FR. § 110.20(a)(7).

14 11 C.FR. § 110.20(d).

is 11 C.FR. § 110.20(h).

16 11 C.FR. § 110.20(0).

17 11 C.F.R. §§ 104.21(b)(1)(iii) and 110.20(j); BCRA, § 308, 116 Stat. at 103-04, codified at 36 U.S.C. § 510.

Another enforcement or compliance program not directly relevant to the foreign national prohibition but
available to the Commission is the Administrative Fine Program, which addresses violations involving the late
submission of FEC reports or failure to file reports.

19 FECA, § 309, codified at 52 U.S.C. § 30109.






A respondent is a person or entity who is the subject of a complaint, referral, or sua
sponte submission that alleges the person or entity violated FECA, another statutory provision
within the Commission’s jurisdiction such as the inaugural committee foreign national provision,
or an FEC regulation. Respondents are notified of the filing of a complaint or referral and have
an opportunity to respond in writing. Professional staff in the Office of General Counsel review
and analyze complaints, referrals, and sua sponte submissions; respondents’ responses to them;
and publicly available information to formulate a recommended course of action for the
Commission. The Commission then reviews the General Counsel’s report and
recommendations, the complaint, referral, or sua sponte submission and any respondents’
responses.

The Commission can find no reason to believe a violation occurred, or it may otherwise
dismiss a complaint, referral or submission at any point during its consideration of the matter. If
the Commission finds reason to believe a violation occurred, it may conduct an investigation to
determine if there is probable cause that a violation has occurred or proceed, prior to a finding of
probable cause, to negotiations to reach a conciliation agreement, which may include a monetary
civil penalty. Ifthe Commission finds probable cause to believe a violation occurred and if the
Commission fails to conciliate with a respondent,?? it may file a civil lawsuit in U.S. District
Court. In certain circumstances, the Commission may also refer a matter to the U.S. Department
of Justice for criminal prosecution under FECA.

While the Federal Election Commission has exclusive civil enforcement authority over
the Federal Election Campaign Act, the U.S. Department of Justice has criminal enforcement
authority over knowing and willful violations of FECA.? As a result, the Commission has an
ongoing relationship with the Department of Justice through a formal Memorandum of
Understanding, and, on occasion, exercises concurrent jurisdiction over certain matters. In
furtherance of that relationship, the Memorandum of Understanding acknowledges the
Commission’s exclusive jurisdiction in the civil enforcement of the Act, and establishes a
framework for the two agencies with respect to the discharge of their respective
responsibilities. ?*

The Commission has enforced the foreign national prohibition in a number of MURs.
Some of the recently closed MURSs that included allegations of foreign national prohibition
violations are discussed below.

22 Following a finding of probable cause to believe that FECA was violated, FECA requires the Commission

to attempt to conciliate the enforcement matter. FECA, § 309(a)(4)(A); codified at 52 U.S.C. § 30109(a)(4)(A). In
addition, the Commission has promulgated regulations that provide for an earlier opportunity to resolve enforcement
matters, which is known as pre-probable cause to believe conciliation. 11 C.F.R. § 111.18(d). The Commission
provides an incentive to settle an enforcement matter earlier in the process by considering lower civil penalties at the
pre-probable cause stage compared to the post-probable cause stage. See Request for Comment on Enforcement
Process, 78 Fed. Reg. 4081 at 4086 (Jan. 18, 2013). All of the conciliation agreements described in this report were
reached prior to a Commission finding of probable cause to believe a violation occurred.

23 See FECA, § 309(d)(1); codified at 52 U.S.C. § 30109(d)(1); Fieger v. U.S. Attorney General, 542 F.3d
1111, 1116-17 (6™ Cir. 2008).
24 See Memorandum of Understanding with Department of Justice, 43 Fed. Reg. 5441 (Feb. 8, 1978).
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Information Technology Specialist (CUSTSPT), GS-2210-11
(Customer Help Desk Support Specialist)

FEDERAL ELECTION COMMISSION,
INFORMATION TECHNOLOGY DIVISION PROGRAM MANAGEMENT BRANCH,
HELP DESK TEAM

INTRODUCTION

This position is located in the Help Desk Team, Program Management Branch (PMB) of the
Information Technology Division (ITO) at the Federal Election Commission (FEC). The Program
Management Branch is responsible to plan, organize, direct, and control Commission
Information Technology (IT) resources and programs in accordance with the Information
Technology Strategic Plan and IT Performance Plans; the branches work is led by the branch
chief and directed by the Chief Information Officer and Director Information Technology Division.
Specifically, the Branch is responsible for day-to-day tracking of project activities, long-term
strategic planning, and managerial oversight of programs and customer support. Work is
accomplished through a variety of short- and long-term projects, IT systems & programs
development, software development & integration, and a wide variety of other technical areas
that involve multiple IT specialties and has a primary focus on customer or user support.

The incumbent serves as a Customer Help Desk Support Specialist and performs general
duties to diagnose and resolve problems in response to customer reported incidents and
performs duties to install, configure, troubleshoot, repair, and maintain computer systems as
required at the Federal Election Commission. The incumbent performs duties to back-up the
following program areas:

a. the User Training Group including providing Orientation as required;

b. the Client Systems Group and assists in disassembly, movement, assembly, and
configuration of computer equipment, peripherals, and accessories, and assists with
disable, reinstalls, configure, and troubleshoot hand held devices and telephone moves
and relocations; and,

c. the Telecommunications group for telephone moves and re-activations.

This position is developmental to the full-performance level of GS-12.
MAJOR DUTIES AND RESPONSIBILITIES

The incumbent serves as a Customer Help Desk Support Specialist and performs general
duties to diagnose and resolve problems in response to customer reported incidents. Work
involves installing, configuring, troubleshooting, repairing, and maintaining computer systems to
provide customer assistance and training for systems in use at FEC. The incumbent documents
customer requirements that present or result of assistance visits or inquiries.

Monitors the availability and functionality of networks and systems, and detects and report
problems. Participates in testing and installing systems modifications and upgrades; provides
information and assistance to customers on using installed systems, and participates on teams
responsible for implementing major systems changes.

The incumbent is responsible for support of the Federal Election Commission Staff in the use of
Software used at the Federal Election Commission and standard software packages used on



the personal computers and local area networks. As a User Support Specialist, the incumbent
works with a variety of software and supports customers in the use of word processing
applications, disclosure database applications, electronic mail applications, spreadsheet
applications, various indexes, time management, desk management software, and other
software that may run on personal computer platforms. This support may result from monitoring
Help Desk requests and may occur in small groups or on an individual in-person assistance
basis, by telephone, or through use of the FEC IT Division Helpdesk Software.

As assigned, the incumbent assists users with special projects and analyzes and recommends
software and application automation methods to accomplish projects. The incumbent identifies
support materials required and assists in subject matter to be included. The incumbent assists
in developing technical notes, procedures, and information for all levels of the user base at the
FEC.

Incumbent researches, evaluates, and provides feedback and/or recommendations on
problematic trends and patterns in customer support requirements. Incumbent develops and
maintains problem tracking and resolution databases to monitor issues and trends.

As directed, the incumbent performs develops and monitors customer service performance
requirements by gathering performance data,, developing customer support policies,
procedures, and standards, and providing customer training as required. Incumbent also
gathers data to assess compliance and to ensure rigorous application of information security
and information assurance policies, principles, and practices in the delivery of customer support
services.

Analyzes and defines client requirements for new and modified systems and services based on
analysis of business needs and practices. Assists users to develop specifications for new or
modified systems, and assist in planning and coordinating systems design, testing,
development, acquisition, installation, and support of new and modified systems including
hardware and software. Incumbent serves as primary liaison with clients on all matters related
to Information Technology Customer Support Help Desk systems operations and support.

Reviews support referrals to troubleshoot and resolve a variety of referral problems.
Recommends changes in standard customer support procedures where existing procedures no
longer provide solutions or are outdated. Assists in the resolution of problems with software,
equipment, and for systems supported with a wide variety of different platforms, operating
systems, applications. and desktop configurations.

Troubleshoots post-installation software and equipment problems. Reviews, investigates and
resolves incompatibilities in software packages, hardware and telecommunications equipment,
coordinating efforts with users, vendors/carriers, suppliers of equipment and services, and other
internal and external IT specialists and experts. Works with more experienced IT specialists to
resolve more difficult problems.

Maintains adequate parts inventory to sustain daily operations. Advises supervisor and team
leader of system improvements and updated requirements.

Performs back-up duties to other IT groups including the User Training Group and provides
Orientation as required. Provides new arrival user computer orientation training and desk side
computer orientation training to new users on commonly used software including word
processing, databases, spreadsheets, etc., used in the conduct of ongoing business operations
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throughout FEC. Assists with passwords management, including resetting Microsoft's ADUC
and internet passwords. Develops and maintains an automated database to identify all new
users, required computer training, training completed, and status of mandatory training. As
back-up to the Client Systems Group, incumbent assists in disassembly, movement, assembly,
and configuration of computer equipment, peripherals, and accessories, and assists with
disable, reinstalls, configure, and troubleshoot hand held devices and telephone moves and
relocations. Also serves as back-up to the Telecommunications group for telephone moves and
re-activations; incumbent troubleshoots wireless/handheld devices system(s).

The incumbent performs other related duties as assigned.
FACTORS
FACTOR 1. KNOWLEDGE REQUIRED BY THE POSITION

Applied knowledge of a wide variety of applications, operating systems, protocols, and
equipment used in customer organizations.

Knowledge of methods and practices for troubleshooting, recovering, adjusting, modifying, and
improving IT systems.

Skill in applying customer support concepts and methods sufficient to provide advice and
assistance to customers, troubleshoot complex problems, and provide support to minimize
interruptions to business.

Knowledge of technical IT specialties related to operating systems, network systems,
applications, protocols, and equipment.

Knowledge of enterprise architecture.

Knowledge of organization mission and programs, Information Technology infrastructure,
and Internet technologies sufficient to analyze the potential of systems, networks, and data,
sufficient to evaluate and recommend adoption of new or enhanced approaches to delivering
Information Technology services.

Knowledge of, and skill in applying Information Technology principles, performance
management and measurement methods, tools, and techniques sufficient to conduct analyses
and recommend resolution of complex issues affecting the specialty area, and test and
optimize the functionality of systems, networks, and data.

Ability to install, configure, and test software on customer workstations.

Ability to receive, respond to, and ensure resolution of Help Desk calls and to document actions
taken, give needed guidance or training to prevent recurrences, and assist in resolving a variety
of problems.

Knowledge of installed operating systems, network systems, applications, protocols, and
equipment sufficient to prepare log-in scripts and establish network access protocols to enable
customers to gain access to systems.



Ability to analyze the potential of systems, networks, and data, sufficient to evaluate and
recommend adoption of new or enhanced approaches to delivering Information Technology
services.

Skill in applying IT principles, performance management and measurement methods, tools, and
techniques sufficient to conduct analyses and recommend resolution of multivariable issues
affecting the specialty area, and test and optimize the functionality of systems, networks, and
data.

Knowledge of a broad range of telecommunications operating techniques, to include local and
wide area networking, digital and analog communications requirements and processes used by
government and industry organizations.

General knowledge of FEC mission and core mission programs to understand basic work
requirements of customers and to evaluate alternative approaches for satisfying
communications and hardware requirements.

Knowledge of customary fact-finding approaches, data processing documentation procedures,
and analytical and evaluative techniques.

Skill in oral communications to represent the organization in interactions with other
organizations and obtain and provide technical information.

Skill in written communications to prepare and present technical reports.

Ability to provide quality customer service and support to a diverse customer base by assessing
customers' needs and satisfying customers' expectations.

Ability to assist in the planning and implementing of hardware and telecommunications
installation procedures involving a variety of available equipment, services, security methods
and procedures, and operating techniques.

Ability to finds ways to link together previously noncompatible equipment and systems, and
software packages.

Ability to respond to problems and questions involving hardware and telecommunications
guidelines at all Commission levels, while inspecting operating systems for adequacy,
efficiency and need for improvement.

FACTOR 2. SUPERVISORY CONTROLS

The supervisor outlines overall objectives and available resources. The employee and
supervisor, in consultation, discuss timeframes, scope of the assignment including possible
stages, and possible approaches. The employee determines the most appropriate principles,
practices, and methods to apply in all phases of assignments, including the approach to be
taken, degree of intensity, and depth of research in management advisories; frequently
interprets regulations on his/her own initiative, applies new methods to resolve complex and/or
intricate, controversial, or unprecedented issues and problems, and resolves most of the
conflicts that arise; and keeps the supervisor informed of progress and of potentially
controversial matters. The supervisor reviews completed work for soundness of overall
approach, effectiveness in meeting requirements or producing expected results, the feasibility of
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recommendations, and adherence to requirements. The supervisor does not usually review
methods used.

FACTOR 3. GUIDELINES

The employee uses a variety of reference materials and manuals that are not always directly
applicable to issues and problems or have gaps in specificity. Precedents are available outlining
the preferred approach to more general problems or issues. The employee uses judgment in
researching, choosing, interpreting, modifying, and applying available guidelines for adaptation
to specific problems or issues; for new work or issues without precedent, the employee consults
with a senior specialist or supervisor, recommending an approach to take consistent with
general guidelines in similar situations.

FACTOR 4. COMPLEXITY

Work consists of a variety of duties that involve many different and unrelated processes and
methods pertinent to the IT field. The employee decides what needs to be done by evaluating
unusual circumstances; considering different approaches; and dealing with incomplete and
conflicting data. The employee uses judgment and originality by interpreting data; planning the
work; and refining the methods and techniques being used. Employee ensures that local
systems are consistent with the overall enterprise architecture, policies, and priorities.

The work requires that the incumbent work with the user to resolve problems from identification
to resolution and to work independently until completion. The work requires the incumbent to
resolve the most complex computer problems involving integration or configuration. Systems
supported involve a wide variety of different platforms, operating systems, applications, and
desktop configurations involving work to complete help desk functions, and applications,
network, and security functions. The incumbent breaks down problems using structured problem
resolution approaches and works with network specialists, applications developers, and security
specialists to prevent recurring problems. The incumbent must document solutions to problems
and recommend fundamental changes to systems configurations to prevent recurrences.

FACTOR 5. SCOPE AND EFFECT

Work involves a variety of common problems, questions, or situations that are dealt with in
accordance with established criteria. Work affects the design, testing, implementation,
operation, or support of IT systems or the quality and reliability of services. The results of the
employee's work impacts systems used by all FEC and potentially affect how local systems
relate to other systems throughout the agency.

Specific tasks deal with developing, updating, and maintaining a comprehensive database of
technical queries and corresponding resolutions; work requires the incumbent to complete work
and resolve the full range of problems in all functional areas supported by the Help Desk Team.
Activities include installing, maintaining, monitoring performance and troubleshooting networks,
systems, and applications installed in the customer organizations. Work also involves providing
training on technical issues and new customer support technologies. Incumbent conducts trend
analyses using systems to identify areas where additional customer training and assistance are
needed; initiates appropriate action including defining new training requirements and providing
one-on-one training for all levels of employees as required. Results of incumbent’s work
ensures that customer support services are provided effectively and responsively and enables
employees throughout customer organizations to effectively apply IT resources to accomplish






Evaluation of IT Specialist (CUSTSPT), GS-2210-12

(Customer Help Desk Support Specialist)

FEC, INFORMATION TECHNOLOGY DIVISION, PROGRAM MANAGEMENT BRANCH,
HELP DESK TEAM

Background

This position is located in the Help Desk Team, Program Management Branch (PMB) of the
Information Technology Division (ITO) at the Federal Election Commission (FEC). The
Program Management Branch is responsible to plan, organize, direct, and control Commission
Information Technology (IT) resources and programs in accordance with the Information
Technology Strategic Plan and IT Performance Plans; the branches work is led by the branch
chief and directed by the Chief Information Officer and Director Information Technology Division.
Specifically, the Branch is responsible for day-to-day tracking of project activities, long-term
strategic planning, and managerial oversight of programs and customer support. Work is
accomplished through a variety of short- and long-term projects, IT systems & programs
development, software development & integration, and a wide variety of other technical areas
that involve multiple IT specialties and has a primary focus on customer or user support.

The incumbent serves as a Customer Help Desk Support Specialist and performs general
duties to diagnose and resolve problems in response to customer reported incidents and
performs duties to install, configure, troubleshoot, repair, and maintain computer systems as
required at the Federal Election Commission. The incumbent performs duties to back-up the
following program areas:

a. the User Training Group including providing Orientation as required;

b. the Client Systems Group and assists in disassembly, movement, assembly, and
configuration of computer equipment, peripherals, and accessories, and assists with
disable, reinstalls, configure, and troubleshoot hand held devices and telephone moves
and relocations; and,

c. the Telecommunications group for telephone moves and re-activations.

This position is developmental to the full-performance level of GS-12.
Classification Standards referenced:

Office of Personnel Management Administrative Work in the Information Technology Group,
2200 Issued: May 2001 Revised: Aug 2003, Sept 2008, May 2011

Series Determination

The work of this position involves understanding of the interrelationships of a number of
functional areas involving the operations, maintenance, analysis, and development of
information technology and management support systems and programs. The work involves
performing duties that involve database management, network security, local area networks,
and interrelationships of local systems with the larger agency enterprise structure. A critical
component of the work includes working with customers to identify systems needs and providing
timely services to support mission direct programs of FEC.



The work of the position compares favorably with the series definition provided in the
Information Technology Group classification standard, developed by the Office of Personnel
Management. The definition for the series, 2210, states:

This series covers two-grade interval administrative positions that manage, supervise,
lead, administer, develop, deliver, and support information technology (IT) systems and
services. This series covers only those positions for which the paramount requirement is
knowledge of IT principles, concepts, and methods; e.g., data storage, software
applications, networking.

Accordingly, the recommended series for this position is the Information Technology Series,
2210.

Title Determination

Titles for positions properly assigned to the 2210 series are based on the role and nature of the
work performed by the position. The authorized basic titles for work in the 2210 series are

1) IT Program Manager, 2) IT Project Manager, and 3) Information Technology Specialist or IT
Specialist. The first two titles are for leadership positions assigned to the series; the
classification standard describes the third option, IT Specialist (nonsupervisory), position as
follows:

Work that involves developing, delivering, and supporting IT systems and services is
Information Technology Specialist or IT Specialist.

This description is consistent with the work of the subject position. Therefore, the
recommended basic title is Information Technology Specialist.

The basic title may be supplemented by one or more of the supplemental parenthetical specialty
titles approved by OPM "to further identify duties and responsibilities performed and the special
knowledge and skills needed.” (OPM 2210 standard) These specialties, as approved by OPM
and identified in the 2210 standard, are as follows:

- Policy and Planning — develop, implement, and ensure compliance with plans, policies,
standards, infrastructures, and architectures that establish the framework for the management
of all IT programs.

- Enterprise Architecture — analyze, plan, design, document, assess, and manage the IT
enterprise structural framework to align IT systems with the mission, goals, and business
processes of the organization.

- Security — plan, develop, implement, and maintain programs, polices, and procedures to
protect the integrity and confidentiality of systems, networks, and data.

- Systems Analysis — consult with customers to refine functional requirements and translate
functional requirements into technical specifications.

- Applications Software — translate technical specifications into programming specifications;
develop, customize, or acquire applications software programs; and test, debug, and maintain
software programs.

- Operating Systems — install, configure, and maintain the operating systems environment,
including systems servers and operating systems software on which applications programs
run.

- Network Services — test, install, configure, and maintain networks including hardware
(servers, hubs, bridges, switches, and routers) and software that permit the sharing and



transmission of information.

- Data Management — develop and administer databases used to store and retrieve data and
develop standards for the handling of data.

- Internet — provide services that permit the publication and transmission of information about
agency programs to internal and external audiences using the Internet.

- Systems Administration — install, configure, troubleshoot, and maintain hardware and
software to ensure the availability and functionality of systems.

- Customer Support — provide technical support to customers who need advice, assistance,
and training in applying hardware and software systems.

The standard provides the following guidance for use of parenthetical titles:
Official Specialty or Parenthetical Titles

Specialty titles are typically displayed in parentheses and referred to as parenthetical
titles.

e Parenthetical titles, as defined below, may be used with the basic title of the
position to further identify the duties and responsibilities performed and the
special knowledge and skills needed.

e Use the basic title without a parenthetical specialty title for positions with no
established specialty or emphasis area or for positions involving work in more
than two of the established specialties.

e Combine two authorized parenthetical specialty titles (e.g., Applications
Software/Systems Analysis) when the two specialties are significant to the
position. You may continue to use other agency-established parenthetical titles
where appropriate as unofficial position titles; i.e., organizational or functional
titles.

While this position is involved with multiple specialties, consideration may be given to using the
generalist title (for more than two specialties), IT Specialist. However, the primary focus of this
position and the reason for its existence is to provide customer support to IT systems users
throughout FEC. Therefore, the recommended title for this position is Information Technology
Specialist (CUSTSPT).

Grade Determination

This position is in the career ladder to the full-performance level, GS-12. The position provides
operational support to all IT and telecommunications users throughout the agency. The
incumbent performs a variety of duties with considerable independence and assists more senior
specialists on more complex assignments.

Primary duties relate to providing direct customer contact to develop solutions to information
technology problems or to develop enhancements to systems and programs. The IT Specialist
partners with line users to adapt systems to evolving and new programs, new compliance
requirements, and external users of agency systems.

The grade level of the duties performed by this position is determined by comparison to FES
factor levels for the nine FES factors. After discussion of the factor levels, a summary table (at
the end of this document) provides a one-page view of the point assignments and shows the
conversion of the points total to a pay level.



The factor level assignments and discussions are provided below.
Factor 1. Knowledge Required by the Position - Level 1-7, 1250 points
The subject position is involved in multiple specialty areas of information technology to include:

systems administration
programming
operating systems
network services
security

internet, and

customer support

The position also requires and uses:

knowledge of customer organizations;

knowledge of the enterprise architecture;

knowledge of IT concepts, principles, methods, and practices;
knowledge of software evaluation tools and methodologies;
knowledge or qualitative and quantitative evaluation methods;
knowledge of IT acquisition procedures and requirements;
proficiency in general analysis;

skill in performing cost-benefit analysis;

ability to conduct requirements analysis;

skill in oral communication;

skill in written communication;

applied knowledge of project planning/management principles and methods; and,
skill in problem solving.

The knowledge, skills, and abilities indicated above are used to evaluate COTS packages or to
determine the potential for programming unique systems that address customers' needs. The
position plans and carries out tasks of varying difficulty and complexity and, as directed,
develops new methods, approaches, and procedures, and provides advice and guidance on a
variety of IT issues. The position also interprets IT policies, standards, and guidelines; conducts
analyses; and recommends resolutions of complex issues affecting the specialty area. The
program has impact internally throughout FEC and potentially impacts external users who
access FEC systems remotely.

The subject position most closely matches level 1-7 where knowledge and other competencies
to provide substantial systems development and troubleshooting support to customers;
customers tend to be local and support tends to relate to post-installation issues. At this level
the employee analyzes customer needs and evaluates available systems or researches the
market for available applications that meet the customers' needs. The employee at this level is
expected to be able to independently reach conclusions about the issues dealt with and makes
recommendations that are not typically subject to change.

The work exceeds level 1-6 where the employee performs work in an assistance mode while
employing knowledge and competencies that enable providing assistance to customers without
seeking answers from higher-graded staff; at level 1-6, the employee is responsible for

10



monitoring and data gathering more than making independent decisions about problem
resolution. Level 1-8 is not met because at that level the employee leads IT projects and
evaluates effectiveness of systems and programs. Level 1-8 involves a higher-level
involvement in the business requirements of the customers and decisions have wider-ranging
impact.

This position matches requirements for level 1-7, 1250 points, described as follows:
Knowledge Required for All Positions in This Series at This Level:

Knowledge of and skill in applying:

[1 systems analysis concepts and methods;

[J customer business requirements;

[1 applications software design concepts and methods;

[1 customer support principles, concepts, and methods; and

[J analytical reasoning

sufficient to:

[1 develop technical requirements for new or modified applications;

[1 analyze and determine optimal hardware and software configurations;
| provide technical guidance in the design, coding, testing, and debugging process;
"1 assist customers in installing applications;

[ troubleshoot post-installation problems; and

[ coordinate the technical support of deployed applications.

Knowledge of, and skill in applying, most of the following:

O IT concepts, principles, methods, and practices;

] the mission and programs of customer organizations;

(1 the organization’s IT infrastructure;

[ performance management/measurement methods, tools, and techniques;

1 systems testing and evaluation principles, methods, and tools;

1 IT security principles and methods;

1 requirement analysis principles and methods;

[1 COTS products and components;

1 Internet technologies to analyze the Internet potential of systems, networks, and data;
"1 new and emerging information technologies and/or industry trends;

[J acquisition management policies and procedures;

| cost-benefit analysis principles and methods;

1 analytical methods and practices;

U project management principles and methods; and

[J oral and written communication techniques

sufficient to:

1 plan and carry out difficult and complex assignments and develop new methods,
approaches, and procedures;

| provide advice and guidance on a wide range and variety of complex IT issues;

[l interpret IT policies, standards, and guidelines;

1 conduct analyses and recommend resolution of complex issues affecting the specialty
area;

[1 evaluate and recommend adoption of new or enhanced approaches to delivering IT
services;

[ test and optimize the functionality of systems, networks, and data;
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(1 identify and define business or technical requirements applied to the design,

development, implementation, management, and support of systems and networks;

| ensure optimal use of commercially available products;

[1 evaluate proposals for the acquisition of IT products or services;

U prepare and present reports;

U represent the organization in interactions with other organizations; and
[1 provide technical leadership on group projects.

Factor 2. Supervisory Controls - Level 2-4, 450 points

This position performs work with considerable independence. The employee is assigned

responsibility for an area of work, may provide guidance to more junior employees, and is able

to complete assignments with only broad instructions for new work, and with few instructions for
ongoing assignments. The employee handles customer interactions independently and makes
recommendations and simple decisions regarding satisfaction of requests and problem solving.

This work most closely matches level 2-4 where the employee completes work independently

after general discussions with the supervisor; at this level, the employee completes assignments
independently, decides when alternative approaches are appropriate, and work is reviewed for

satisfaction for overall objectives, and less so for technical adequacy. Work exceeds level 2-3

where the supervisor gives more detailed instruction and identifies areas of potential difficulty; at

level 2-3, the employee tends to follow instructions or precedents or recommends deviations
from normal practice before implementing the change. The employee does not meet level 2-5

where the employee does not receive specific assignments, but rather performs with little to no
guidance and works on projects that have agency-wide impact or involvement; at this level, the

employee is considered a technical expert.
The work of this position matches level 2-4, 450 points, described as:

How Work Is Assigned — The supervisor outlines overall objectives and available

resources. The employee and supervisor, in consultation, discuss timeframes, scope of

the assignment including possible stages, and possible approaches.
Employee Responsibility — The employee:

1 determines the most appropriate principles, practices, and methods to apply in all
phases of assignments, including the approach to be taken, degree of intensity, and

depth of research in management advisories;

| frequently interprets regulations on his/her own initiative, applies new methods to

resolve complex and/or intricate, controversial, or unprecedented issues and problems,

and resolves most of the conflicts that arise; and

1 keeps the supervisor informed of progress and of potentially controversial matters.
How Work Is Reviewed — The supervisor reviews completed work for soundness of

overall approach, effectiveness in meeting requirements or producing expected results,

the feasibility of recommendations, and adherence to requirements. The supervisor

does not usually review methods used.

Factor 3. Guidelines - Level 3-3, 275 points

The employee works with programs that continually adapt to new techniques and approaches
that involve databases and/or remote access and use of information by a number of staff
members throughout the agency. As the methods of mission work evolve, the IT specialist
works with the customer to adapt systems and requirements to new programs. Much of the
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work is done without clearly applicable guidelines and, in some cases, there may be an absence
on internal policy or guidelines and/or existing guidelines may need to be adapted to unusual
situations. IT work is always evolving and guidance may be developed in real time, in the
absence of available guidelines. The employee consults with others to adapt current systems to
emerging requirements for cybersecurity, network management, etc.

The work matches level 3-3 where the employee uses a wide variety of guidelines that generally
apply to work situations or, when they do not apply, the employee is able to research and find
precedent situations that may indicate how to adapt guidance to the situation at hand. For new
work or unyielding problems, the employee may seek advisory opinions from senior specialists
before making final innovations or interpretations of difficult guidelines. This position's does not
work match requirements for level 3-4 where guidelines are general in nature and may not apply
to the assignments at hand; at this level, the employee uses judgment, analytical skill, and
technical expertise to interpret guidelines or to develop them for others. Work exceeds level 3-2
because at that level, the employee uses guidelines that are readily available and generally
apply to most work situations.

Level 3-3, 275 points, is appropriate for this position and is described as follows:

Guidelines Used — The employee uses a wide variety of reference materials and
manuals; however, they are not always directly applicable to issues and problems or
have gaps in specificity. Precedents are available outlining the preferred approach to
more general problems or issues.

Judgment Needed — The employee uses judgment in researching, choosing,
interpreting, modifying, and applying available guidelines for adaptation to specific
problems or issues.

Factor 4. Complexity - Level 4-4, 225 points

The work of this position involves continually evolving protocols, software, compliance
requirements, and systems used by FEC to accomplish its mission. In fact, customer
requirements change rapidly as a result of advances in the IT industry. This position must
account for developments in several specialty areas while balancing customer needs and
changing requirements. Work may involve analysis of risk, costs, and interrelationships of
programs and systems across the agency.

This complexity matches level 4-4 where the work involves several different processes and
requires the employee to adjust approaches to make local systems compatible with agency
systems. At this level, data must be evaluated, security concerns must be addressed, and
judgment must be used to interpret plans and compliance. Level 4-3 is exceeded where, while
the work involves different and unrelated processes, the work decisions are typically made from
existing known alternatives and issues analyzed typically relate to the immediate assignment.
The work does not meet level 4-5 where the work involves the substance of many different and
unrelated IT processes and systems; at level 4-5, the employee makes decisions that have
impact on major systems internal and external to the immediate organization, in addition to
deciding on issues within programs that themselves are rapidly changing.

The work of this position matches requirements for level 4-4, 225 points, described as follows:

Nature of Assignment — Work consists of a variety of duties that involve many different
and unrelated processes and methods pertinent to the IT field.
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What Needs To Be Done — The employee decides what needs to be done by:

O evaluating unusual circumstances;

] considering different approaches; and

1 dealing with incomplete and conflicting data.

Difficulty and Originality Involved — The employee uses judgment and originality by:
U interpreting data;

1 planning the work; and

1 refining the methods and techniques being used.

Factor 5. Scope and Effect - Level 5-3

This position is in the Information Systems Support Group that provides substantive support to
all FEC programs. Users are located throughout the agency and systems must be maintained
reliably to enable FEC program offices to accomplish their mission. This employee's work is
considered vital to the maintenance of customer programs and needs and feeds the programs
and other functional specialists involved in IT support. The position's work impacts all FEC
programs and mission activities throughout the agency.

The work of the position matches level 5-3 where the employee deals with a variety of problems
and issues that ensure the integrity and availability of all FEC IT systems are maintained; the
issues dealt with are typical of an IT support organization and range from simple to moderately
complex dealing with evaluating quality or reliability of services. Level 5-2 is exceeded because
at that level the work tends to relate to a segment of a larger assignment or work product. Level
5-4 is not met because at that level the work deals with a wide range of agency activities and/or
activities of other organizations and involves more complex tasks such as formulating projects
or analyzing unusual conditions, problems, or issues.

Level 5-3, 150 Points, is appropriate for the work of this position and is described as follows:
Scope of the Work — Work involves a variety of common problems, questions, and/or
situations that are dealt with in accordance with established criteria.

Effect of the Work — Work affects:
1 the design, testing, implementation, operation, or support of IT systems; or
[ the quality and reliability of services.

Factor 6. Personal Contacts - Level 6-2

Contacts are primarily with FEC employees at the headquarters location. Contacts may also be
with individuals or groups from outside the agency, including consultants, contractors, vendors,
or representatives of professional associations, the media, or public interest groups, in
moderately unstructured settings. Contacts are related to technological information and
developments applicable to assigned IT projects. Contacts may also include agency officials
who are several managerial levels removed from the employee when such contacts occur on an
ad hoc basis. Must recognize or learn the role and authority of each party during the course of
the meeting.

This work matches level 6-2, described as follows:
Employees and managers in the agency, both inside and outside the immediate office
or related units, as well as employees, representatives of private concerns, and/or the
general public, in moderately structured settings. Contact with employees and
managers may be from various levels in the agency, such as:
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U headquarters;

U regions;

] districts;

[ field offices; or

[ other operating offices at the same location.

Level 6-1 is exceeded because contacts extend beyond the immediate office. Level 6-3 is not
met because the contacts do not include high-ranking officials outside of the agency and roles
are typically understood at the outset.

Factor 7. Purpose of Contacts - Level C, 145 points

The purpose of the contacts is to influence and persuade employees and managers to accept
and implement findings and recommendations. May encounter resistance as a result of issues,
such as organizational conflict, competing objectives, or resource problems. Must be skillful in
approaching contacts to obtain the desired effect; e.g., gaining compliance with established
policies and regulations by persuasion or negotiation.

This work matches level C, described as follows:

To influence and persuade employees and managers to accept and implement findings
and recommendations. May encounter resistance as a result of issues, such as
organizational conflict, competing objectives, or resource problems. Must be skillful in
approaching contacts to obtain the desired effect; e.g., gaining compliance with
established policies and regulations by persuasion or negotiation.

Level B is exceeded because at that level the work does not always involve working with others
who agree with the goals being promoted. Level D is not met because at that level the issues
dealt with are controversial, deal with substantial resources, and deal with populations with
diverse viewpoints, goals, or objectives.

Factor 8. Physical Demands - Level 8-1, 5 points

The work is sedentary. Some work may require walking and standing in conjunction with travel
to and attendance at meetings and conferences away from the work site. Some employees may
carry light items such as papers, books, or small parts, or drive a motor vehicle. The work does
not require any special physical effort.

This position meets requirements for level 8-1, 5 points, as no special physical demands are
required.

Factor 9. Work Environment - Level 9-1, 5 points

The work area is adequately lighted, heated, and ventilated. The work environment involves
everyday risks or discomforts that require normal safety precautions. Some employees may
occasionally be exposed to uncomfortable conditions in such places as research and production
facilities.

This position meets level 9-1, 5 points, as the work environment has no unusual characteristics.
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Federal Election Commission
September 10, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

Compliance and Enforcement Data

27. Please identify the average time frames for enforcement and compliance resolution.

a. How many days, on average, for the resolution of a Matter Under Review
(MUR), Alternative Dispute Resolution, and Administrative Fines case(s)?

The requested information about MURs will be provided in a later submission.
For ADR cases, the requested information was provided in response to question 21.a.

The following chart presents the requested information for the Administrative Fine Program.

Year Non-Challenged Challenged
Cases(RAD) Cases(OAR)
Cases [ ATS® Gases o Aperece
FY2002 39 4,495 115 83 25,323 305
FY2003 317 28,247 89 86 18,375 214
FY2004 65 3,794 58 73 23,572 323
FY2005 189 | 12,822 68 35 11,762 336
FY2006 55 3,640 66 36 16,474 458
FY2007 211 | 14,166 67 63 21,668 344
FY2008 3 382 127 25 10,764 431
FY2009 266 | 17,290 65 71 15,057 212
FY2010 38 2,053 54 9 1,519 169
FY2011 276 | 29,918 108 68 9,946 146
FY2012 35 2,301 66 2 614 307
FY2013 186 | 13,948 75 31 3,492 113
FY2014 55 4,828 88 5 648 130
FY2015 159 | 19,979 126 32 4,634 145
FY2016 33 4,265 129 11 2,046 186
FY2017 168 | 20,102 120 32 4,753 149
FY02-FY17 2,095 | 182,230 87 662 170,647 258
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Federal Election Commission
October 12, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

FEC and DOJ Collaboration

8. Based on a FEC official’s statement provided at the GAO/FEC entrance conference
held on July 16, 2018, the signed (in 1977) memorandum of understanding (MOU)
which outlines the collaboration (including referrals) between the FEC and
Department of Justice (DOJ) in regards to the enforcement of the FECA andrelated
campaign finance requirements associated with federal elections has not been
updated.

a. Please explain why the MOU between FEC and DOJ has not been updated since
1977—including the extent to which FEC plans to update the MOU. In addition,
please provide us with a copy of the current (formal and informal)
guidance/procedural agreements used to assist in the FEC and DOJ collaboration
efforts (including referrals) in regards to the enforcement of the FECA and related
campaign finance requirements associated with federal elections

Since 1977, the MOU has been the subject of negotiations between DOJ and the
Commission on two separate occasions. First, from 2003-2007, several draft proposals to update
the MOU were exchanged between the agencies, but those negotiations did not ultimately lead to a
revised MOU because the agencies were unable to come to mutually agreeable terms. The FEC’s
Office of General Counsel revived the discussions with DOJ in 2012, and OGC ultimately
recommended that the Commission accept a revised draft agreement that it had negotiated with
DOJ. This agreement, however, was never approved by the Commission and was never put into
effect.

Though the MOU dates back to 1977, it remains the primary guidance/procedural
agreement used by the Commission to assist in collaboration efforts (including referrals) between
the Commission and DOJ regarding the enforcement of the FECA and related campaign finance
requirements associated with federal elections. As requested, a copy of the MOU is attached. The
MOU lays out basic principles that still guide the Commission and the DOJ in the discharge of
their respective statutory duties with respect to the FECA. In particular, it recognizes the
Commission’s exclusive jurisdiction over the civil enforcement of the FECA, and DOJ’s exclusive
jurisdiction over criminal enforcement of the same, and sets forth general guidelines for the sharing
of information between the agencies, including referral between the agencies.

b. Please explain how the FEC and DOJ collaborate to investigate and enforce the
FECA and related campaign finance requirements associated with federal
elections.

The FEC and DOJ collaborate in a number of ways, but most frequently through the sharing
of investigative materials. For instance, upon request and subject to Commission approval, the
FEC will share with DOJ documents from its enforcement files. In turn, DOJ will (subject to
Grand Jury secrecy rules and other applicable laws) provide the FEC investigative materials from
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Federal Election Commission
October 12, 2018, Response to
U.S. Government Accountability Office Review of Campaign Finance (102707)
Questions/Information Request (#1)

parallel matters, e.g., FBI 302s. DOJ typically shares such information at the end of a DOJ
prosecution or after DOJ determines not to prosecute a case.

The Commission also routinely makes witnesses available to assist in DOJ prosecutions.
Typically, the FEC witness provides testimony concerning the contents of disclosure reports filed
with the Commission.

Finally, DOJ has requested that the Commission hold particular Matters Under Review in
abeyance pending the conclusion of a related DOJ investigation. These requests must be submitted
in writing and the Commission votes to decide whether to grant the request. In deciding whether to
grant the request, the Commission considers the amount of time remaining on the relevant statute
of limitations, whether the Commission’s investigation would benefit from accessing the DOJ file
at the end of the DOJ investigation, and whether a parallel civil investigation may harm the
criminal investigation by, for instance, creating conflicting witness statements. Typically such
requests are granted for a set term and then DOJ is asked to resubmit the abeyance request if it
seeks continued abatement. The extension request is analyzed under the same factors as the
original request.

c. To what extent, if any, have the FEC and DOJ collaboration efforts (including
referrals) related to the enforcement of the FECA and related campaign finance
requirements associated with federal elections been affected by the MOU not
being updated since 1977—including how any challenges experienced are being
addressed by the FEC and DOJ, ifapplicable?

In recent years, the FEC’s collaboration with DOJ as described in 8.b. above has been
ongoing and robust, and the lack of a more current MOU has not been an impediment to
improved cooperation with DOJ. Moreover, the basic principles of cooperation as set forth in the
original MOU continue to serve as general guidance.

d. Under what circumstances would FEC and DOJ maintain parallel jurisdiction in
investigations involving foreign funds? Is there a FEC mechanism in place to
delay moving forward with its own proceedings in favor of the pending criminal
investigation? [Question revised as discussed by Fred Lyles, GAO, and Duane
Pugh, FEC.]

The FEC and DOJ maintain parallel jurisdiction over any facts that present potential civil
and criminal violations of the FECA. As explained in the answer to 8.b. above, there is a
mechanism in place for the FEC to delay moving forward in parallel matters—DOJ can request that
the Commission abate its parallel Matter Under Review. The factors considered by the
Commission in reviewing an abatement request are also described in 8.b. above. Whether it abates
or not, the Commission maintains its civil jurisdiction in matters involving foreign funds even if
there is an active criminal parallel matter, and it may pursue civil remedies at the conclusion of the
abatement period without regard to the results of the parallel criminal matter.
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Counsel or Associate General Counsel for Enforcement on behalf of the Commission, and the
Director of the Election Crimes Branch, Public Integrity Section of DOJ’s Criminal Division on
behalf of DOJ.

The Commission also routinely makes witnesses available to assist in DOJ prosecutions.
Typically, the FEC witness provides testimony concerning the contents of disclosure reports
filed with the Commission.

Finally, DOJ sometimes requests that the Commission hold particular Matters Under Review in
abeyance pending the conclusion of a related DOJ investigation. These requests must be
submitted in writing to the General Counsel or the Associate General Counsel for Enforcement,
and the Commission votes to decide whether to grant the request based on OGC'’s
recommendation. In deciding whether to grant the request, the Commission considers the
amount of time remaining on the relevant statute of limitations, whether the Commission’s
investigation would benefit from accessing the DOJ file at the end of the DOJ investigation, and
whether a parallel civil investigation may harm the criminal investigation by, for instance,
creating conflicting witness statements. Typically such requests are granted for a set term, and
then DOJ is asked to resubmit the abeyance request if it seeks continued abatement. The
extension request is analyzed under the same factors as the original request.

17. Please explain the FEC'’s process for making referrals to DOJ regarding the enforcement of
campaign finance laws/regulations. Please provide us with a copy of the applicable
guidance used in this process.

FEC Response: FECA contains a provision for the referral of FECA violations by the FEC to
DOJ for criminal prosecution, and it contains a separate provision for the reporting of apparent
violations of other laws, not within the Commission’s jurisdiction, to DOJ or to any other
appropriate law enforcement authority.

Pursuant to FECA’s section 309(a)(5)(C), the Commission may refer certain FECA violations to
the Attorney General. (FECA section 309 is codified at 52 U.S.C. § 30109.) Such referrals may
be made only after the Commission, by four or more affirmative votes, has determined that there
is probable cause to believe that a knowing and willful violation of the Act has occurred, or is
about to occur. The violation must also be subject to section 309(d), which sets forth certain
monetary thresholds that must be met for a knowing and willful FECA violation to be prosecuted
as a crime. In the event that the Commission makes a criminal referral of a FECA violation, the
normal statutory requirement of a 30-90 day period of post-probable cause conciliation, in
section 309(a)(4)(A), is set aside.

Pursuant to FECA section 307(a)(9), the Commission has the power “to report apparent

violations to the appropriate law enforcement authorities.” (FECA section 307 is codified at 52
U.S.C. § 30107.) The exercise of this power requires four affirmative votes. See FECA, § 306,
codified at 52 U.S.C. § 30106. In light of FECA section 309(a)(5) and its detailed prerequisites
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