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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, DC 20036-4505
(202) 804-7000

December 16, 2020

Via Email
Re: Freedom oflnformation Act Request (#FOIA-2020-156)

Please be advised that this is a final response to your request dated September 4, 2020, in
which you asked the U.S. Office of Special Counsel (OSC) to provide you with a copy of each formal
written advisory opinion issued by OSC during CY 2018, CY 2019, and CY 2020 to date. On October
29, 2020, you clarified the scope of your request for a copy of all unpublished formal Hatch Act
advisory opinions from l/20/17-9/30/19. Your request has been processed under the Freedom of
Information Act (FOIA), 5 U.S.C. § 552 and the Privacy Act, 5 U.S.C. § 552a.
OSC identified 214 responsive pages. We are releasing four (4) pages to you in full and 210
pages in part pursuant to FOIA Exemptions (b)(6) and (b)(7)(C). 1
•

•

FOIA Exemption 6 protects information if disclosure would constitute a clearly unwarranted
invasion of personal privacy. See 5 U.S.C. § 552(b)(6).
FOIA Exemption 7(C) protects law enforcement information if disclosure could reasonably be
expected to constitute an unwarranted invasion of personal privacy. See 5 U.S.C. § 552(b)(7)(C).

You have the right to appeal this determination under the FOIA. An appeal must be made in
writing and sent to OSC's General Counsel at the address shown at the top of this letter or by email
to FOIAappeal@osc.gov. The appeal must be received by the Office of General Counsel within
ninety (90) days of the date of this letter.
If you have any questions or you require dispute resolution services, please feel free to contact
Mahala Dar, OSC's ChiefFOIA Officer and acting FOIA Public Liaison, at mdar@osc.gov or (202)
804-7000. Please reference the above tracking number when you call or write. Additionally, you
may contact the Office of Government Information Services (OGIS) at the National Archives and
Records Administration to inquire about the FOIA mediation services they offer. 1
Thank you,
/s/
Mahala Dar, Esq.
Clerk
1

Please note that OSC's published advisory opinions are located at https://osc.gov/Services/Pages/HatchActAdvisoryOpinion.aspx#tabGroup 11.
2
Office of Governmental Information Services (OGIS), National Archives and Records Administration 8601 Adelphi
Road, Room 2510, College Park, MD 20740-6001; ogis@nara.gov (Email) 202-741-5770 (Office) 1-877-684-6448 (Toll
Free) 202-741-5769 (Fax)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, ~.W., Suite 2111
Washington, D.C. 20036-4505
202-254-3600

February 23, 2017
(b)(6): (b)(7)(C)

VIA E-MAILI

(b)(6); (b)(7)(C)

'-----~====::-----'
(b)(6):

Re: OSC File J\'.o. AD-16
Dear

(b)(7)(C)

(b)(6):
(b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The lJ .S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 12 l 2(f) to issue opinions
interpreting the Hatch Act. Specifically, you asked whether the Hatch Act covers employees of
Federally Qualified I kalth Centers (FQl-!Cs). For the reasons explained below, such employees
might be subject to the Hatch Act's prohibitions.
FQI-ICs provide health care services to underserved areas or populations. FQHCs include
all organizations receiving grants under Section 330 of the Public Health Service Act. These
organizations qualify for benefits, including but not limited to, enhanced reimbursements from
Medicare and Medicaid. Additionally, any FQHC "look-alike" or tribal organization meeting
Section 330 eligibility requirements also qualifies for such enhanced reimbursements. 1
Therefore, it is our understanding that FQHCs are not generally considered federal executive
branch agencies but rather are public or private, non-profit organizations that receive funding
through the Federal Health Center Program in Section 330 of the Public Health Service Act. See
42 u.s.c. § 2546.
The Hatch Act governs the political activity of federal executive branch employees.
5 C.S.C. §§ 7321-7326. FQHC employees are not federal executive branch employees for Hatch
Act purposes. 2 Therefore, the Hatch Act provisions governing federal employees are not
applicable to employees of fQHCs.
However, the Hatch Act also governs the political activity of certain state and local
government employees. 5 U.S.C. §§ 1501-1508. State or local employees who are covered by the
Hatch Act may not: ( 1) use their official authority or influence for the purpose of interfering
with or affecting the result of an election or nomination for office; or (2) coerce, attempt to
coerce, command, or advise a state or local officer or employee to pay, lend, or contribute
1

See generally What are Federally qualified health centers (FQHCs)?, Health Resources and Services
Adm in is \ration, hi!Q_s_://www. hrs a. gov/health it/tool box/Rura!Healthl Ttoo ]box/Introduction/qua! ified.htm I (last
visited Feb. 22, 2017); Federally Qualified Health Centers (FQHCs), Rural Health Information Hub,
bl!g_sJ{www .ruralheal thin fo. org/topic s/federally-gual ified-health-centers ( last visited Feb. 22, 2017).
2
However, FQHC employees may be considered federal employees for other purposes. For example, FQIIC
employees are considered employees of the federal Public Health Service when they are deemed as such, upon
application, for the purposes of tortious lawsuits. See 42 U .S.C. § 233(g)( 1)(D).

U.S. Office of Special Counsel
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anything of value for political purposes. 5 U.S.C. §§ 1502 (a)(l) and (2). State and local
employees are subject to these two prohibitions if they are principally employed by state, county,
or municipal executive agencies in connection with programs financed in whole or in part by
loans or grants made by the United States or a federal agency. The Hatch Act also prohibits
some state and local government employees from being candidates for public office in partisan
elections. 5 u.S.C. § 1502(a)(3). Pursuant to the Hatch Act Modernization Act of 2012, only
those employees whose salaries arc paid entirely with federal funds are prohibited from being
candidates for partisan political office. 5 U.S.C. § 1502(a)(3).
Furthermore, the Hatch Act applies to employees of private, nonprofit organizations only if
the statutes through which these organizations derive their federal funding contain a provision
stating that the recipient organizations are deemed to be state or local government agencies for
purposes of the Hatch Act. To date, the statutes authorizing Head Start and the Community
Service Block Grant (CSBG) arc the only statutes that contain such a provision. See 42 L'.S.C.
§§ 9851 and 9918(6). Therefore, if FQHCs receive either CSBG or Head Start funds, FQHC
employees having duties in connection with programs receiving these grants would be covered
by the Hatch Act's prohibitions, as explained in the preceding paragraph.
In sum, while FQHC employees are not considered federal employees for purposes of the
Hatch Act, they may be covered by the Hatch Act as state and local employees if the centers
receive CSBG or Head Start funding. Please contact me at (202) 254~3674 if you have any
additional questions.
Sincerely,
(b)(6): (b)(7)(C)

t;.S. OFFICE OF SPECIAL COUNSEL
1730 :\I Street, N.W., Suite 218
Wuhington, D.C. 20036-4505
202-254-3600

February 23, 2017

(b)(6): (b)(7)(C)

VIA EMA/LI

(b)(6): (b)(7)(C)

'-------=====:::::

Re: OSC File No. AD-16 (b)(6): (b)(7)(C)

Dear

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specificall , ou asked whether the Hatch Act prohibits
an unpaid volunteer mentor with SCORE (b)(6): (b)(7)(C) a nonprofit association, from
assisting another SCORE volunteer with establishing a 50l(c)(4) not-for-profit organization
in support of a local political candidate. Generally, volunteers are not considered employees
for purposes of the Hatch Act. However, even assuming volunteers are deemed employees,
for the reasons explained below, SCORE! (b)(6): (b)(7)(C) !volunteers arc not subject to the
Hatch Acf s prohibitions.
The Hatch Act, 5 U .S.C. §§ 1501-1508, governs the political activity of certain state
and local government employees in order to protect the public workforce from partisan
political influence and ensure the nonpartisan administration of laws. State or local
employees who are covered by the Hatch Act may not: (1) use their official authority or
influence for the purpose of interfering with or affecting the result of an election or
nomination for office; or (2) coerce, attempt to coerce, command, or advise a state or local
officer or employee to pay, lend, or contribute anything of value for political purposes. 5
U.S.C. §§ 1502 (a)(l) and (2). State and local employees are subject to these two
prohibitions if they arc principally employed by state, county, or municipal executive
agencies in connection with programs financed in whole or in part by loans or grants made
by the United States or a federal agency. The Hatch Act also prohibits some state and local
government employees from being candidates for public office in partisan elections. 5
U.S.C. § l 502(a)(3 ). Pursuant to the Hatch Act Modernization Act of 2012, only those
employees whose salaries arc paid entirely with federal funds are prohibited from being
candidates for partisan political office. 5 U.S.C. § 1502(a)(3).
Furthermore, the Hatch Act applies to employees of private, nonprofit organizations
only if the statutes through which these organizations derive their federal funding contain a
provision stating that the recipient organizations are deemed to be state or local government
agencies for purposes of the I latch Act. To date, the statutes authorizing Head Start and the
Community Service Block Grant (CSBG) are the only statutes that contain such a provision.

U.S. Office of Special Counsel
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See 42 U.S.C. §§ 9851 and 9918(b). You confirmed that SCORE

(b)(6): (b)(7)(C)

does not

receive Head Start or CSBG funds.
Therefore, scoREj (b)( 6 ): (b)( 7)(C) lis not a state or local agency for purposes of the
Hatch Act. Accordingly, the Hat h Act does not apply to any of the chapter's volunteers.
Additionally, even if SCORE (b)(6): (b)(7)(C) ere a state or local agency for purposes of the
Hatch Act, the Act would not pro 1 1t a covered individual from assisting with the
establishment of a 501 (c )(4) not-for-profit organization in support of a local political
candidate. 1 Please contact me at (202) 254-3674 if you have any additional questions.
Sincerely,
(b )( 6): (b )(7)(C)

1

This advisory opinion only addresses the above-described SCORE volunteer activity as it relates to the Hatch
Act There may be other laws or regulations governing 501(c)(4) formation and related activities.

lJ.S. OFFICE OF SPECIAL COU:'llSEL
1730 :\1 Stred, ~.W., Suite 218
Wa,h!ngton, O.C, 20036-4SOS
202-2S4-J600

\.1arch 27, 201 7
(b)(6): (b)(7)(C)
Re: OSC File \:o. AD-11L£~;S~;;.J

VIA EMAIL

I

(b)(6): (b)(7)(C)

I

6
DearL---'-'("""b-'-)(
....
. (b)(7)(C)

)-=--:' - - - - '

This letter is in response to your request to the U.S. Office of Special Counsel (OSC)
for an advisory opinion concerning the Hatch Act. See 5 U.S.C. § 1212(f), (authorizing OSC
to issue o 1nions un r
Act). Specifically, you asked several questions about your ability
to run for (b)(6); (b)(7)(C) County Council inl (b)(6): !while employed with the U.S.
Department of Justice (DOJ). You also asked about your ability to run for an elected state
office. As explained below, as long as y
·
endent candidate, the Hatch Act
v-iould not prohibit you from running for (b)(6): (b)(7)(C) County Council, but it does
prohibit you from running in a partisan c cc 10n or an e ected state office.
The Hatch Act (5 U.S.C. §§ 7321-7326) governs the political activity of federal
employees. The Hatch Act permits most employees to actively participate in partisan
political management and partisan political campaigns. However, employees covered by the
Hatch Act arc prohibited from, among other things, being candidates for public office in
partisan elections, i.e., elections in which any candidate represents, for example, the
Republican or Democratic Party.
This means that the Hatch Act prohibits you from being a candidate in a partisan
election for an elected state office while you are employed by DOJ. However, the Office of
Personnel Management (OPM) has determined that in certain localities where the majority of
voters arc employed by the Government of the Cnited States, it is in the domestic interest of
employees to participate in local elections. 5 C.F.R. § 733.107(a). Therefore, federal
employees living in one of these specially designated localities are permitted to be candidates
in partisan elections for local public office in the communiti ·
·
eside, as long
...........- ~.......... as independent candidates. 5 C.F.R. § 733.103. (b)(6); (b)(7)(C) County,
is one such designated locality. Thus, if you reside in (b)(6): (b)(7)(C) County,
1 !~}S~}~,
(b)(6):
the Hatch Act wou!d not prohibit you from running for (b)(6): (b)(7)(C) ounty
·· 0L1nc1· as an independent candidate. However, you may not run as e represen a 1ve of a
political party. 5 C.F .R. § 73 3 .104(b)(I). 1

1

You have indicated that you are not employed by National Security or the Criminal Divisions of OOJ. These
"designated locality" pro~ isions do not apply to employees in those Divisions.

L'.S. Office of Special Counsel
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Please note that this guidance does not change even if you are in a Leave Without Pay
(L WOP) status. While on LWOP you are still an employee of the federal government, and
thus, subject to the prohibitions of the Hatch Act.
(b)(6):

If you have any questions or concerns please contact me at (b)( 7)(C)
254-3600 ext. 2502.

Sincerely,

(b)(6): (b)(7)(C)

Daya Oshilaja
Attorney
Hatch Act Unit

osc.gov or (202)

.
U.S. OFFICE OF SPECIAL COUNSEL
I 7]0 :'t1 Street, ~.W., Suite 218
Wn1hington, D.C. 20036-4505
202-254-36-0 0

\.1ay 5, 2017

(b )( 6); (b )(7)(C)

via email:

6_);_(b_)C_
7)_(c_)_~
~I_ _
(b_)(_

~--~
Re: OSC File No. AD-17

(b)( 6):

(b)(7)(C)

Dear (b)(6); (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized, pursuant to 5 U.S.C. § 1212(f), to issue
ORinions inte reting the Hatch Act. You are currently serving, by appointment, as Acting Sheriff
o (b)(6): (b)(7)(C) ounty inl (b)(6);
!though it is an elective office for which you would like to
run in the upcoming election cycle. You seek clarification as to whether you can run, whether
your campaign literature may contain pictures of you in your sheriffs uniform, whether you may
campaign dooHo-door in your sherifrs uniform, and whether you may include a copy of your
official Sheriffs Office business card in your campaign literature.
The Hatch Act, 5 U.S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration of laws. State and local employees whose
salaries are entirely federally funded are prohibited from being candidates for public office in
partisan election. 5 U.S.C. § l 502(a)(3 ). In addition, state and local employees who perform job
duties in connection with a program or activity financed with federal grants or loans arc
prohibited from, among other things, using their official authority or influence to affect the
results of an election. 5 U .S.C. § l 502(a)(l ). While the statute itself does not set forth language
expressly limiting this prohibition to partisan activity, the Act's legislative history and relevant
case law demonstrate that the Hatch Act is applicable only to partisan activity. For example,
when addressing the constitutionality of the Hatch Act, the Supreme Court has clarified that it is
"only partisan politic al activity that is interdicted." US. Civ. Serv. Comm 'n v. Nat'/ Ass 'n of
Letter Carriers, 413 U.S. 548, 5 56 ( 1973) ( emphasis added).
We have confinned that thcl(b)(6); (b)(7)(C)~ounty Sheriffs seat is a nonpartisan office, and
therefore, you will be running in a nonpartisan election. Accordingly, even if you are subject to
the provisions of the Hatch Act, your proposed activities do not fall within the scope of the Act's

. ,.

..•
U.S. Office of S ecial Counsel
(b)(6): (b)(7)(C)

age
prohibitions.1 Please note that this opinion does not contemplate any possible limitations on such
activity by state, county, local, or any other municipal, law, rule, or regulation. You may wish to
confirm how state or local laws, rules, or regulations may affect your candidacy and campaign
activities. If you have any further questions regarding application of the Hatch Act, please
contact me at the below email address or phone number.

Sincerely,
(b)(6): (b)(7)(C)

osc. ov

1 If in the future you are interested in engaging in partisan political activity, such as running in a partisan
election, you are welcome to contact our office for an advisory opinion concerning any prohibitions that
may apply in that context.

U.S. OFFICE OF SPECIAL COUNSEL
l 730 1\1 Street, :'\'.W., Suitt 218
Washington, D.C. 20036-4505
202-254---3600

March 1, 2017

(b)(6): (b)(7)(C)

VIA EA1AIL: I

(b)(6): (b)(7)(C)

~-----~----

Re: OSC File No. AD-17

• earl

(b)(6): (b)(7)(C)

(b)(6):
(b)(7)(C)

I

This letter is in response to your request for an advisory opinion from the U.S. Office of
Special Counsel (OSC). OSC issues this advisory opinion pursuant to its authority under 5
U.S.C. § 1212(f). In your request, ou ask whether the Hatch Act prohibits ou from bein a
candidate for Village President i (b)(6); (b)(7)(C) hile employed as (b)(6); (b)(7)(C)
for
6
the IL-..\17\lf""\\
b)( );
ousing Authority. or t e reasons stated below, the Hatch Act does not prohibit
you from being a candidate for Village President.
The Hatch Act, 5 U.S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration of laws. Pursuant to the Hatch Act
Modernization Act of 2012, the Act prohibits state and local government employees whose
salaries are paid entirely with federal funds from being candidates for public office in partisan
elections. 5 U.S. C. § 15 02(a )(3). The I latch Act, however, does not pro hi bit candidacy in a
nonpartisan election, i.e., an election in which none of the candidates runs in affiliation with a
political party. See 5 C.F .R. § 734.207(b ).
You explained that the election for Village President is a nonpartisan election and that
candidates for the position do not run with political party affiliation. Accordingly, even if your
salary with theKb)(6);
!Housing Authority is entirely federally funded, the Hatch Act does not
rohibit ou from being a candidate in the nonpartisan election for Village President i~ ,.C?)S,6):,
(b)(6): (b)(7)(C)

If you have any questions concerning this matter, please contact me at (202) 254-3673.
Sincerelv.
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

L'.S. OFFICE OF SPECIAL COL'NSEL
I 730 M Street, l'•i.W., Suite 218
W ashi11~to11, D. C. 20036-4505
202-254-3600

April 27, 2017

(b)(6); (b)(7)(C)

Re: OSC File !\:o. AD-17~

(~~{~f{b) I

Dear (b)(6); (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U .S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. S ecificall · vou asked whether the Hatch Act would
prohibit ~ (b)(6): (b)(7)(C) employee,
(b)(6); (b)(7)(C)
from running fo (b)(6): aunty
b)(6);
~-----~
(b)(7)(C)
b)(7)(C)

I

The Hatch Act, 5 U.S. C. §§ 1SO 1-15 08, governs the political activity of certain state
and local government employees in order to protect the public workforce from partisan
political influence and ensure the nonpartisan administration of laws. Among other things,
the I-latch Act prohibits some state and local government employees from being candidates
for public office in partisan elections. 5 C.S.C. § 1502(a)(3). Pursuant to the Hatch Act
Modernization Act of 2012, only those employees whose salaries arc paid entirely with
federal funds are prohibited from being candidates for partisan political office. 5 C.S.C.
§ 1502(a)(3 ).
You stated tha (b)(6); (b)(7)(C) is employed as a Safety Education Program Assistant in
the(b)(6); (b)(7)(C)
a ety epartment. You confirmed that the Safety Department does not
............-~~·.....,e era funding and that (b)(6): (b)(7)(C) position is funded from thel (b)(6); (b)(7)(C)
(b)( 6): (b)( 7)(C) operating budget. Because (b)(6): (b)(7)(C) salary is not paid entirely with federal
funds . ·s not subject to the Hatch Act s can 1 acy prohibition. If you have any questions
concerning this matter, please contact me at (202) 254-3674.
Sincerely,
(b)(6); (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act L'.nit

I

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Strfft, :\'.W., Suite 218
Washington, D.C. 20036-4505
202-254-3600

April 11, 2017

(b)(6): (b)(7)(C)

VIA EMAIL: I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-171 (b)(6): (b)(7)(C)

I
I

Dear (b)(6): (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits you
from bein a candidate in a artisan election for public office while employed as the Director of
the
(b)(6): (b)(7)(C)
For the reasons explained below, the Hatch Act
does not pro 1 1t your can 1 acy.
The Hatch Act, 5 U .S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration oflaws. Among other things, the Hatch Act
prohibits some state and local government employees from being candidates for public office in
partisan elections. 5 U.S.C. § 1502(a)(3). Pursuant to the Hatch Act Modernization Act of 2012,
only those employees whose salaries are paid entirely with federal funds are prohibited from
being candidates for partisan political office. 5 U.S.C. § 1502(a)(3).
You explained that, although your agency receives federal grants, your salary is not
federally funded. Based on this information, OSC has concluded that you are not subject to the
candidacy prohibition of the Hatch Act, and thus, the Act does not prohibit you from being a
candidate in a partisan election for public office.
Please note that although the Hatch Act does not prohibit you from being a candidate for
partisan political office, you may be subject to the Hatch Act's other two restrictions. State and
local employees who perform job duties in connection with a program or activity financed with
federal grants or loans arc prohibited from: (1) using their official authority or influence to affect
the results of an election; and (2) coercing, attempting to coerce, commanding, or advising
another employee to engage in political activity. See 5 U.S.C. § 1502(a)(l)-(2); § 1501(4). 1
Examples of activities that violate these two prohibitions include telling other employees to
1

Because your request for an advisory opinion concerned only whether the Hatch Act prohibits you from being a
candidate in a partisan election for public office, OSC makes no determination as to whether you are subject to the
Act's other restrictions.

U.S. Office of Special Counsel
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volunteer for a political campaign or give a campaign contribution, and asking subordinate
employees to engage in political activity in support of or opposition to a candidate for partisan
political office.
If you have any questions concerning this matter, please contact me at (202) 254-3673.

Sincerelv
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
I 730 :\-1 Street, '.\'.W., Suite 218
Washington, D.C. 20036-4505
202-2~-3600

May 3, 2017
(b)(6): (b)(7)(C)

VIA EMAiL:

(_b)_(6_):_(b_)_(7_)(C_)_ _ _____,

, _ I_ _ _ _

Re: OSC File '.\Jo. AD-17

(b)(6): (b)(7)(C)

Dear (b)(6); (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 C.S.C. § 1212(1) to issue
opinions interpreting the Hatch Act. We understand that you are planning to run in a partisan
election for sheriff of (b)(6);
ounty(b)(6);
and you want to know what, if any Hatch Act
/h \/7\/ r
,._ \/"7\/t"'\
restrictions are applica e to you in your current employment as a sergeant with the (b)(6): (b)(7)(C)
County Sheriffs Office. As explained below, OSC has concluded that you are not su ~ect to any
of the Hatch Act's prohibitions.
The Hatch Act, 5 U.S.C. §§ 1501-1508, restricts the political activity of individuals
principally employed by state, county, or municipal executive agencies in connection with
programs financed in whole or in part by loans or grants made by the United States or a federal
agency. It has long be established that an officer or employee of a state or local agency is subject
to the Hatch Act if, as a normal and foreseeable incident of his principal position or job, he
performs duties in connection with an activity financed in whole or in part by federal funds. In
re Hutchins, 2 P.A.R. 160, 164 (1944); Special Counsel v. Gallagher, 44 M.S.P.R. 57 (1990). A
state or local employee covered by the Hatch Act is prohibited from: (1) using his official
authority or influence for the purpose of interfering with or affecting the result of an election or
nomination for office; or (2) coercing, attempting to coerce, commanding, or advising a state or
local officer or employee to pay, lend, or contribute anything of value for political purposes.
Additionally, the Hatch Act prohibits only those employees whose salary is fully federally
funded from being candidates for public office in a partisan election. 5 U .S.C. § 1502(a)(3).
(b)(6):

OSC learned that the (b)(7)(C)
aunty Sheriffs Office has received federal Homeland
Security grants, which are use to pure ase Special Operations equipment. We understand,
however, that you arc not involved with Special Operations, and you have no responsibility for
administering these grants, purchasing the equipment, or supervising any officers who perform
those duties. Accordingly, OSC has determined that you do not have duties in connection with
federally funded activities, and thus, are not subject to the provisions of the Hatch Act.

U.S. Office of Special Counsel
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Please contact me at (202) 254-3673 if you have any questions regarding this matter.
Sincere!

(b)(6): (b)(7)(C)
,nca . amnc
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Str«t, N.W,, Suite 218
Washington, D.C. 2003{i-4505
202-254-3600

.----------------------, May 24, 2017
(b)(6): (b)(7)(C)

VIA EMA/Ll~___
(b_)(_6)_:(b_)_(7_)(C_)_ _~
Re:
Dear

osc File No. AD-17J'----'-=-(b'-'-')(
.....6
i (b)(7)(C)

)-=:'-----'

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act. The U.S.
Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § l 2 l 2(f) to issue o inions interpreting
the Hatch Act. Specificall
ou ask whether the Hatch Act prohibit
(b)(6): (b)(7)(C)
an engineering
l(b)(6): (b)(7)(C)
~t the
Department of Transportation, from maintainin (b)( urrent position as mayor
or from ·
i ate m the next mayoral race. For the reasons stated below, e Hatch Act does not
prohibi
rom holding (b)( current position or from being a candidate for reelection.

, C~}S~?~

6):

.(1_ \.(

The Hatch Act, 5 U.S.C. §§ 1501-1508, governs the political activity of certain state and local
government employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. Among other things, the Hatch Act prohibits those state and local
government employees whose salaries are paid entirely with federal funds from being candidates for partisan
political office. 5 U.S.C. § 1502(a)(3).
The Hatch Act, however, does not prohibit a covered employee from being a candidate in a
nonpartisan election or holding elected office. You stated that the city's mayoral election is nonpartisan.
Accordingly, the Hatch Act does not prohibi
rom holdin~osition as mayor or being a
candidate for reelection. 1 If you have any quest10ns concerning this mlufui, please contact me at (202) 2543674.

,?)S~L,

Sincerely,
(b)(6): (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit
1

(b )( 6);

1:b l(I

Please note that even if the election were partisan (b)(7)(C) would be allowed to be a candidate becaus 6); salary is not 100%
federally funded. In addition, the following indiviuua1s are exempt from the Hatch Act's candidacy prohib1 10n: (I) the Governor
or Lieutenant Governor of a State or an individual authorized by law to act as Governor; (2) the mayor of a city; (3) a duly elected
head of an executive department of a State, municipality, or the District of Columbia who is not classified under a State,
municipal, or the District of Columbia merit or civil-service system; or (4) an individual holding elective office. 5 U.S.C. §
1502(c).

U.S. OFFICE OF SPECIAL COL"l\"SEL
1730 .\1 Street, :-,,-,w., Suite 218
W~1hing1on, D.C. 20036-4505
202-254-3600

August 2, 2017

(b)(6): (b)(7)(C)

VJ A F,MA IL:
Re:
Dear

(b_)(_6)_:(_b)_(7_)(_C)_ _ _ _ ___.

. _ I_ _ _ _ _ _

psc File No. AD-1 7~(~~~~~~J

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The C.S. Office of Special Counsel (OSC) is authorized pursuant to 5 C.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. We understand that you arc a civilian general schedule
employee with the C.S. Department of Defense (DoD). Your questions concerning the Hatch
Act are addressed below.
The Hatch Act, 5 C.S.C. §§ 7321-7326, governs the political activity of federal civilian
executive branch employees, including DoD employees, in order to protect the federal workforce
from partisan political influence. The }Iatch Act prohibits employees from: using their official
authority or influence for the purpose of affecting the result of an election; knowingly soliciting,
accepting, or receiving political contributions from any person; being candidates for public office
in partisan elections; and knowingly soliciting or discouraging the political activity of any
individual with business before their employing office. 5 U.S.C. § 7323(a)(l)-(4). The Hatch
Act also prohibits employees from engaging in political activity while on duty, in a government
building, while wearing_an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7324. Political activity is defined as activity directed toward the success or failure of a
political party, candidate for a partisan political office, or partisan political group. 5 C.F.R.
§ 734.101.
1. Does the Hatch Act prohibit you from fundraising for the U.S. Vote Foundation?

As mentioned above, the Hatch Act prohibits employees from soliciting, accepting, or
receiving political contributions, For purposes of the Hatch Act, a political contribution is any
gift, subscription, loan, advance, or deposit of money or anything of value, made for the purpose
of promoting or opposing a political party, candidate for partisan political office, or partisan
political group. 5 C.F.R. § 734.10 I. We understand that the U.S. Vote Foundation is a 501 (c)(3)
nonprofit, nonpartisan public charity that develops and provides online tools to assist U.S.
citizens living anywhere in the world to register to vote and request their absentee ballot using
1
their state's specific voter forms. Accordingly, monetary contributions to the U.S. Vote
1

https ://www. us votefou ndat ion. org/wha t-we-do
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Foundation do not constitute political contributions for purposes of the Hatch Act. Therefore,
the Hatch Act does not prohibit you from fundraising for this organization.

2. Docs the Hatch Act prohibit you from publicly speaking on behalf of a partisan
political group or candidate for partisan political office?
Because you arc a "less restricted" employee under the Hatch Act, 2 the Act docs not
prohibit you from publicly speaking on behalf of a partisan political group or candidate for
partisan political office, provided you do not engage in any of the prohibited activities listed
above. For example, you may speak on behalf of such entities only in your personal capacity
and not in your official capacity as a federal employee. Therefore, you may not use or allow
others to use your official title or position during the speaking events. In addition, you may not
solicit political contributions for the candidate or group during your speech, or at any other time.
And you may only speak on behalf of the candidate or group when you are off duty, away from
the federal workplace, and not wearing an official uniform or insignia.
3.

We understand that (b)( 6); (b)(?)(C) is a 501 c (4) nonprofit organization that advocates
3
for fair redistricting in th
(b)(6); (b)(7)(C)
OSC has opined that 50l(c)(4) social
welfare organizations are not partisan po 1t1ca groups, even though they may engage in some
political activity. Therefore •cncrall , the Hatch Act does not restrict your ability to publicly
speak on behalf of (b)( 6): (b)(?)(C) or any other 501 (c)( 4) organization.
However, if you are speaking at an event that has the purpose of promoting or opposing a
political party, candidate for partisan political office, or partisan political group, then the
restrictions outlined in the answer to question two, above, would apply to your appearance at that
event.
Please contact me at (202) 254-3673 or
questions.

(b)( 6):

(b)(7)(C)

@osc.gov if you have any additional

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

2

Employees of certain agencies and in certain positions are "further restricted" under the Hatch Act and
prohibited from taking an active part in partisan political management and campaigning. See 5 U .S.C.
§ 7323(6).

1

l~_____________

(b_)(_6)_;(_b_)(7_)_(c_)- - - - - - - - - - - - ~

.,
L'.S. OFFICE OF SPECIAL COUNSEL
1730 \1 Str~et. N.W., Suite 218
w~~hington, D.C. 20036-4505
202-254-3600

August 4, 2017
(b)(6): (b)(7)(C)

VIA EMAILl~_ _ _ _
(b_)(_6)_:(_b)_(7_)(C_)_ _ _~
Re: OSC File No. AD-17
Dearl (b)(6); (b)(7)(C)

(b)(6): (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits you,
a U.S. Department of Veterans Affairs (VA) employee, who is less restricted under the law, from
engaging In various activities with an independent expenditure organization (i.e., a super PAC).
You describe the main purpose of the super PAC as advocating for the election or defeat of
partisan political candidates and for or against public policy issues. We answer each of your
questions in turn below.
The Hatch Act, 5 U .S.C. §§ 7321- 7326, governs the political activity of federal civilian
executive branch employees in order to protect the federal workforce from partisan political
influence. While the Hatch Act generally permits less restricted employees to actively
participate in partisan political management and partisan political campaigns, it prohibits them
from: using their official authority or influence for the purpose of affecting the result of an
election; knowingly soliciting, accepting, or receiving political contributions from any person;
being candidates for public office in partisan elections; and knowingly soliciting or discouraging
the political activity of any individual with business before their employing office. 1 5 U .S.C.
§ 7323(a)(l)-(4). The Hatch Act also prohibits employees from engaging in political activity
while on duty, in a government building, while wearing an official uniform or insignia, or using
an official vehicle. 5 U.S.C. § 7324. Political activity is defined as activity directed toward the
success or failure of a political party, candidate for a partisan political office, or partisan political
group. 5 C.F.R. § 734.101.

(1) Provided that I do not solicit or accept contributions, may I be a member of an
independent expenditure organization that has other members who do solicit
contributions?
Yes. The Hatch Act does not prohibit you from being a member of a political party or other
partisan political group and participating in its activities. 5 C.F.R. § 734.204. However, as you
1

Political contribution means any gift, subscription, loan, advance, or deposit of money or anything of value, made
for any political purpose. 5 C.F.R. § 734.101. Political purpose means an objective of promoting or opposing a
political party, candidate for partisan political office, or partisan political group. 5 C. F. R. § 734.10 l.
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correctly note, the I latch Act would prohibit you from soliciting, accepting, or receiving political
contributions from any person at any time, including when engaged in off-duty super PAC
activities. 5 U.S.C. § 7323(a)(2).

(2) Provided that I do not solicit contributions, may I give speeches at political fundraisers,
rallies or meetings during non-duty hours in which I reference my affiliation with an
independent expenditure organization?
Yes. The Hatch Act does not prohibit you from giving a speech at a political fundraiser, rally,
or meeting provided that you are not on duty and do not solicit, accept or receive political
contributions, including during any speech. See 5 C.F.R. § 734.208 (Examples 2 and 3); 5
C.F.R. § 734.303(6). In addition, while the Hatch Act would not prohibit you from referencing
your affiliation with the independent expenditure organization, it would prohibit you from
allowing your official title to be used in connection with fundraising activities at any time. 5
C.F.R. § 734.303(c).

(3) Provided I make no mention of my status as a federal employee, may I produce and
distrihute--via social media, direct mail marketing, and non-government online digital
media platforms-literature and information which, as part of an advocacy effort to reelect/defeat the President in the next election, argues that the President either is/is not
fit to sen·e, and either should/should not be impeached?
Yes. The Hatch Act does not prohibit you from advocating for or against the President's
reelection provided such advocacy is in your personal capacity and the activity occurs off duty
and away from the federal workplace. As you note, you would be prohibited from using your
official authority or influence for the purpose of affecting the result of an election. 5 U .S.C.
§ 7323(a)(l ). Therefore, the Hatch Act would prohibit you from using or permitting the use of
your official title in literature advocating for or against the President's reelection. Furthermore,
you may not create, disseminate, or otherwise assemble such literature while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle,
and you may never distribute literature that contains a solicitation for political contributions. 5
U.S.C. § 7324. OSC recently released an advisory opinion that provides guidance on President
Trump's status as a candidate. 2

(4) If an independent expenditure organization wants to hire me to produce and publish
advertisements that advocate for the defeat/election of specific candidates in partisan
elections, does the Hatch Act bar me from receiving payment from the independent
expenditure organization in return for providing such sen-ices?
No. The Hatch Act does not prohibit you from receiving payment for the production or
dissemination of political advertisements, which advocate for the election or defeat of partisan
2

See Guidance on President Trump's Status as a Candidate and Its Effect on Activity in the Federal Workplace
(Feb. 7.2017), https://osc.gov/Resources/2017-President-Candidate-Guidance.pdf.
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political candidates. But, as described above, the Hatch Act would prohibit you from engaging
in political activity, such as the creation and distribution of advertisements advocating for the
election or defeat of partisan political candidates, while on duty or on federal premises. 5 U.S.C.
§ 7324. Please note that this advice only pertains to the Hatch Act, and does not address other
laws, rules, or regulations that may apply. You should consult with your agency ethics official
for further guidance.
If you have any questions, please contact me at (202) 254-3674.
Sincercl
(b)(6); (b)(7)(C)

Ana a m o- arrone
Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COU1''SEL
1730 '\-1 .Street, N.W., .Suite 2HI

Washington, D.C. 200J6-4S0S
202-2S4-J600

August 1, 2017

(b)(6): (b)(7)(C)

Via Emailj

(b)(6): (b)(7)(C)

'----------------'

Re: OSC File Ko. AD-17 (b)(6): (b)(7)(C)
Dearl

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The L'.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. §1212(£) to issue advisory
opinions about the I latch Act. You seek advice for a Department of Commerce (D........~'- - - ~
employee regarding the employee's possible involvement i~
lprospectiv (b)(6): (b)(7)(C)
6
business. The company would sell customized (b)( ): on behalf of various groups including
(J-,V'7Vr\
political organizations, campaigns, and social we are groups. After the sale of the _(b)(6);. the
company would relay a percentage of its profits back to the respective organizations. In your
~~!(~);, __ 12017 email, you expressed concern that the employee might violate the Hatch Act by
engaging with a company that relays political contributions from buyers to partisan political
organizations and campaigns. As explained in this advisory opinion, although the cm lo cc can
work with the company in a limited capacity, the Hatch Act restricts the scope o (b)(6): (b)(7)(C)
invo 1vement.

,,C?)S~L"

l

I

The Hatch Act, 5 U .S.C. §§ 7321- 7326, governs the political activity of federal civilian
executive branch employees. The Hatch Act generally permits most federal employees to
actively participate in partisan political management and partisan political campaigns. 5 U.S.C.
§ 7323(a). Employees, however, arc prohibited from, among other things, knowingly soliciting,
accepting, or receiving political contributions from any person. 5 C.S.C. § 7323(a)(2). A
political contribution is money, a gift, or anything of value made for the purpose of supporting or
opposing a political party, candidate for partisan political office, or partisan political group.
5 C.F.R. § 734.101.
In your request, you ask for advice on the following questions: (1) does sellin r~~;~~;~,
violate the Hatch Act when a portion of the proceeds are relayed
· s to partisan political
6
organizations or campaigns; (2) can the DOC employee pro....................__,(b)( ):
usiness on social
media; (3) can the DOC employee be a passive ovmer ofth
ompany; (4) can the DOC
employee work behind-the-scenes for the company; and (5) wou
e DOC employee be
allowed to work for the company if the business model were restructured. We address each
question below.

r~~(j~(~)
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(~~{~f{~)

violate the JIarch Act when a portion of the proceeds are relayed from
buyers to partisan political organizations or campaigns?

(!) Does sell in

Yes, it would be a violation of the Hatch Act for a federal employee to sci 1 !~)S~)~, on
behalf of a partisan political organization or campaign. The 1latch Act prohibits the acceptance
or solicitation of political contributions. 5 C.S.C. § 7323(a)(2). Sellingh (b)(6): ~d relaying
profits to partisan political organizations and campaigns would violate t esc political
contribution restrictions. Accordingly, such action is not allowed under the Hatch Act.
However, the Hatch Act would not be implicated if the company only sol
r~~)~~)~
supporting social welfare organizations and issue advocacy groups because acceptance an
solicitation restrictions apply solely to partisan political groups, political parties, campaigns, and
candidates for partisan political office. 5 C.F .R. § 734.101. The 1latch Act docs not place
restrictions on interactions with organizations outside of the specified categories.

1

(2) Can the DOC employee promote

(b)(6):
(b)(7)(C)

usiness on social media?

fil The employee's ability to promote thel (b)(6): pompany on social media is restricted, even
i1l6.ijwere to play no role in the operation of the company. Federal employees are prohibited
from sharing links on social media to websites that solicit political contributions for political
parties, candidates for partisan political office, or partisan political groups. Consequent! the
employee could not, for example, share a link to (b)(6): if proceeds from the sale of tha
(b)( 6):
(1-,'if'7Vr,
benefit the Democratic or Republican Party.
(b)_(_7)(
However, the employee would be allowed to promote the company generally or share
links t ,~~~~~~: hat do not benefit restricted groups. For example, assuming the company docs not
strictly sel (b)(6); onnccted to political parties or candidates for partisan political office, the
employee could share a link to the company's homepage.

(3) Can the DOC employee be a passive owner oflh

(~~~~~i~ company?
)

No, the cmplovee cannot be a passive owner of th (b)(6): ompany. The Hatch Act
r dera! employees
.
· 1 contn'b u{1-,V'7Vr
SC § 7323(a)(2 ). Un der
restricts 1e
from accepting po I'1t1Ca
10-___._-+-J, ....
the company's current business model, a customer would buy · ~~j[~~( y sending payment to the
company, with the understanding that a portion of that paymen w
ci be relayed to their desired
partisan political organization or campaign. Effectively, even as a passive owner of this
company, the federal employee would be accepting the customer's political contribution on
behalf of the restricted en tit . Accordingly, the Hatch Act rohibits the employee from being a
passive owner of th (b)( 6): company, as long as it sells (b)( 6): that benefit partisan political
r1-,v7vr
(b)(7)(
groups, political pa 1cs, or candidates for partisan poli--..-1fice.
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(4) Can the DOC employee work behind-the-scenes for the company (i.e. IT maintenance or
accounting)?
Y cs, there arc some behind-the-scenes jobs that the employee could do without violating
the Hatch Act. For instance, completing IT maintenance for the company would not constitute a
Hatch Act violation.
Additionally, the employee may act as an accountant for the company, as long as any
political contributions are initially received by someone else within the company. The Hatch Act
restricts the employee from accepting contributions on behalf of a political party, partis
political group, or candidate for partisan political office. 5 C.F.R. § 734.101. However (b)( is
allowed to handle, disburse, or account for contribu_tions once they are received by the (~~(
company. 1 See 5 C.F.R. § 734.204, Example 2. As a result, the employee is prohibited from
directly accepting or soliciting political contributions, but is free to work with funds that have
already been received by the company.
(5) Would the DOC employee be allowed lo work for or co-0¼·'n the company if the business
model were restructured to eliminate the tramfer offundsfrom the company to political
groups?
Yes, the employee would be allowed to work for or co-own the company if the business
.........~........ was adjusted. In your email you suggested a situation where the company would create
r~~)~~)~, for political groups, but would refrain from advertising or direct! sellin the products.
nstead, the organizations and campaigns would independently sell the {l-,\{'7\{('\
(b)( 6): If these changes
were implemented, then the employee would not be at risk of soliciting or accepting political
contributions on behalf of a restricted group. Accordingly, there would not be any I latch Act
concerns with the employee owning or working for the company.
Please contact me at (202) 254-3673 if you have any questions.
Sincerclv
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

Such activities could include depositing campaign contributions into an account, paying bills for the company, or
filing necessary paperwork,
1

t:.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 21!1
Wa,hington, D.C. 20036-4S0S
202-254-3600

September 5, 2017

(b)(6): (b)(7)(C)

VIA E.1.\1AIL:

I

(b)(6): (b)(7)(C)

~---------;:========.

Re: OSC File No. AD-17

(b)( 6 ): (b)(7)(C)

Dear (b)(6): (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(t) to issue
opinions interpreting the Hatch Act. You ask whether federal employees would have violated
the Hatch A if after the T\ovember 2016 election the sent an email titled, ]b)(6); (b)(7)(C)
(b)(6): (b)(7)(C)
whi e they were on
as cone u e that this activity

The Hatch Act, 5 U.S.C. §§ 7321-7326, governs the political activity of federal civilian
executive branch employees. While most employees arc permitted to engage in a variety of
political activities, they arc prohibited from, among other things, engaging in political activity
while on duty, in a federal room or building, while wearing an official uniform or insignia, or
using a government vehicle. 5 U.S.C. § 7324. Political activity is defined as activity directed
toward the success or failure of a political party, candidate for a partisan political office, or
partisan political group. 5 C. F. R. § 734. l 0 1 .
The email at issue dated l(b)( 5); (b)(?)(C) 12016 is addressed to members of thcl(b)( 5);
,
'
fh '\f7'\fr.\
(b )(6); (b )(7)(C)
IIt diseussesKb)(6); (b)(7)(C)

I

(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)

!The email opmcs thatl(b)(6); (b)(7)(C)

b)(6); (b )(7)(C)

(b)(6); (b)(7)(C)

IThc email ends with the sentiment that l(b)(6);

(b)(6); (b)(7)(C)

In sum, the email is about(b)(6); (b)(7)(C)
(b)(6): (b)(7)(C)
It was written in response to the results of the 2016

I
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Presidential election,, not in preparation for an upcoming election. And it is not about the
electoral success or failure of a political party or candidate for partisan political office.
Accordingly, sending this email would not constitute political activity for purposes of the Hatch
Act,, and employees would not violate the Act if they sent it while on duty or in the federal
workplace.
Please note that this advisory opinion addresses only the Hatch Act and not any other rules
or regulations that may apply. You may contact me at (202) 254-3673 if you have any questions.
Sincere! ,
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218

Wuhiogton. D.C. 20036-4505

202-804-7000

August 30, 2017
(b)(6): (b)(7)(C)

VIA EMAIL:

Re:

l~___

C_b)_(6_):_(b_)(_7)_(c_)- - - ~

osc File No. AD-17

(b)(6): (b)(7)(C)

Dear Mr. Burton:
This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. You ask for idance on .....,.....L..1.1,..................ct and its impact on
you serving as president of the (b)(6): (b)(7)(C) Coalition o r~~)~~)~. a 501(c)(4) nonprofit
organization. You explained at ts organtzatlon fundraises to suppo its work but does not
1
fundraise for candidates or to contribute money to candidates. Our guidance is below.
We understand that you are a Gs¥b)( 6); (b)(?)(C)
jwith the Federal Aviation
Administration (FAA). As an FAA employee, you are subject to the Hatch Act, which governs
the political activity of federal civilian executive branch employees. 5 U .S.C. §§ 7321-7326.
The Hatch Act permits most employees to actively participate in partisan political management
and partisan political campaigns. However, employees are prohibited from, among other things,
knowingly soliciting, accepting, or receiving political contributions.2 5 U.S.C. § 7323(a)(2). A
political contribution is defined as money, a gift, or anything of value made for the purpose of
supporting or opposing a political party, candidate for partisan political office, or partisan
political group. 5 C .F .R. § 734.101. The Hatch Act also prohibits employees from engaging in
political activity while on duty, in a federal room or building, while wearing a uniform or official
insignia, or using a government vehicle. 5 U.S.C. § 7324. Political activity is defined as
activity directed toward the success or failure of a political party, candidate for a partisan
political office, or partisan political group. 5 C.F .R. § 734.101.
OSC has opined that 501(c)(4) social welfare organizations are not partisan political
groups, even though they may engage in some political activi . Therefore enerally, the Hatch
Act does not restrict your ability to serve as president of th
(b)(6): (b)(7)(C)
Coalition of
(b)(6): (b)(7)(C)
n addition, the Hatch Act does not prohibit you om so 1c1tm or acce tin
mone
contributions, including signing fundraising letters, for the
(b)(6): (b)(7)(C)
Coalition otj ,,C~}S~L, !provided the contributions are not intended to support a political party or
1

You also explained that it does not have a political action committee associated with it.
The Hatch Act also prohibits employees from: using their official authority or influence for the purpose
of interfering with or affecting the result of an election; being candidates for public office in partisan
elections; and knowingly soliciting or discouraging the political activity of any individual with business
before their employing office. 5 U.S.C. §§ 7323(a)(l),(3),(4).

2
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candidate for partisan political office. However, if the organiz.ation does engage in any political
activity, as defined above, you may only participate in such activity in your personal capacity,
while off duty and away from the federal workplace.
(b)(6):

You noted in your request that th
(b)(6): (b)(7)(C)
oalition o (b)(7)(C) urrently
shares office space with a political consu tant w o ts on e organization's board of directors and
directs its business, i.e., proofing, editing, and approving all correspondence and fundraising
projects. The political consultant also has clients who are actively campaigning for partisan
political office, and thus, you ask whether the office space arrangement presents any additional
Hatch Act issues. You explai.....,.......................~~--olitical consultant's campaign work is
separate from his work for th ........._ _ _ _ _ _ oalition ofl ,.C?)S_6): IIn light of the
separation between the two ent1t1es, we
1eve there are any additional Hatch Act
concerns with the arrangement.

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 !VI Street, N.W., Suite 218
Washington, D.C. 20036-45~
202--804-7000

August 31, 2017

(b)(6): (b)(7)(C)

VIA EMAIL: l,..._____
(b_)(6_)_:(b_)_(7_)(C_)_ _____,
Re: OSC File No. AD-l 7~(b)(6): (b)(7)(C)I
Dear (b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether participants in an
employment and training program are covered by the Hatch Act if the costs associated with the
training are reimbursed through the federal Workforce Innovation and Opportunity Act (WIOA).
Our guidance is below.
The Hatch Act, 5 U.S.C. §§ 1501-1508, restricts the political activity of individuals
principally employed by state, county, or municipal executive agencies in connection with
programs financed in whole or in part by loans or grants made by the United States or a federal
agency . 1• 2 It has long be established that an officer or employee of a state or local agency is
subject to the Hatch Act if, as a normal and foreseeable incident of her principal position or job,
she performs duties in connection with an activity financed in whole or in part by federal funds.
In re Hutchins, 2 P.A.R. 160, 164 (1944); Special Counsel v. Gallagher, 44 M.S.P.R. 57 (1990).
A state or local employee covered by the Hatch Act is prohibited from: (1) using her official
authority or influence for the purpose of interfering with or affecting the result of an election or
nomination for office; or (2) coercing, attempting to coerce, commanding, or advising a state or
local officer or employee to pay, lend, or contribute anything of value for political purposes.
1

The Hatch Act also governs the political activity offederal executive branch employees.
5 U.S.C. §§ 7321-7326. However, pursuant to 29 U.S.C. § 3207, WIOA participants are not considered
federal employees.
2

In addition, the Hatch Act applies to employees of private, nonprofit organizations only if the statutes
through which these organizations derive their federal funding contain a provision stating that the
recipient organizations are deemed to be state or local government agencies for purposes of the Hatch
Act. To date, the statutes authorizing Head Start and the Community Service Block Grant are the only
statutes that contain such a provision. See 42 U .S.C. §§ 9851 and 991 S(b ).
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Additionally, the Hatch Act prohibits only those employees whose salary is fully federally
funded from being candidates for public office in a partisan election. 5 U.S.C. § 1502(a)(3).
You explained that some employment and training program participants are placed in onthe-job training with private or public sector employers. And the costs associated with training
these participants are reimbursed with federal WIOA funding. As mentioned above, the Hatch
Act applies to employees of state or local government agencies. Accordingly, there are no Hatch
Act implications for those in the private sector receiving WIOA funding.
And with respect to those participants placed in the public sector, if their only link to
federal funding is that the cost of their training is reimbursed through WIOA, we would not
conclude that they have sufficient duties in connection with federally funded activities to cause
them to be covered by the Hatch Act. However, employees of state or local government
agencies whose job duties include providing such training would have duties in connection with
the WIOA funded activity, and thus, would be covered by the Hatch Act.

If you have any questions concerning this matter, please contact me at (202) 254-3673.
Sincerel
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Str«t, 1".W., Suitt 218
Wubington, D.C. 20036-4505
202-254-3600

August 25, 2017
(b)(6): (b)(7)(C)

VIA EMAIL:

l,______Cb_)_(6_):_(b_)(_7)_(c_)_ _ ___.

l

Re: OSC File No. AD-17...._(b_)_(6_):_(b_)(_7)_(c_)____,
Dear

(b)(6):
(b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act rohibits ou from being a
candidate in a partisan election for local ublic office in
(b)(6): (b)(7)(C)
We
understand that you currently reside in b)(6); (b)(7)(C)
an are emp oye with U.S.
Citizenship and Immigration Services,
omeland Security. Our advice is
below.
The Hatch Act, 5 U.S.C. §§ 7321-7326, governs the political activity of federal civilian
executive branch employees in order to protect the federal workforce from partisan political
influence. The Hatch Act prohibits employees from, among other things, being candidates for
public office in partisan elections. 5 U.S.C. § 7323(a)(3). However, the Office of Personnel
Management (OPM) has determined that in certain localities where the majority of voters arc
employed by the Government of the United States, it is in the domestic interest of employees to
participate in local elections. 5 C.F.R. § 733.107(a). Therefore, federal employees living in one
of these specially designated localities are permitted to be candidates in partisan elections for
local public office in the communities in which they reside, as long as they run as independent
candidates. 5 C.F.R. § 733.103.
OPM has designate
(b)(6); (b)(7)(C)
as one of these localities. 5 C.F.R.
§ 733.107. Therefore, because you rest em
(b)(6): (b)(7)(C)
the Hatch Act would not
prohibit you from being a candidate in a partisan election for
(b)(6): (b)(7)(C)
ublic office,
as long as you remain an independent candidate. Independent means "not relying on others";
"not dependent for support or supplies"; "[n]ot subject to bias or influence"; "not bound by
party; exercising a free choice in voting with either or any party." See Campbell v. Merit Sys.
Prot. Bd., 27 F.3d 1560, 1568 (Fed. Cir. 1994), quoting Webster's New Int'/ Diet. Of the English
Language 1094 (1932). Therefore, to remain an independent candidate, you must not seek or
accept party support in any way for your candidacy. For example, you would no longer be
considered an independent candidate and, thus, would be a partisan candidate in violation of the
Hatch Act, if you were to, participate in and win a party caucus; hold yourself out as having the
party's political support by advertising this in speeches, flyers or mailings; seek and advertise the
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political party's endorsement; or receive party support in the form of supplies (e.g., wooden
stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters.
Also, please know that this advisory opinion addresses only the Hatch Act. You should
speak with your agency ethics official about any other rules or regulations that may govern your
proposed activity. If you have any questions, you may contact me at (202) 254-3673.
Sincerely,
(b)(6): (b)(7)(C)

Enca S. Hamnck
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 YI Strcrl, :"Ii. W ., Sui tr 218
Washington. D.C. 20036-4S0S
202-804" 7000

1\' ovembcr 14, 2017

(b)(6): (b)(7)(C)

Re: OSC File ~o. AD-17 (b)(6): (b)(7)(C)
Dear

I

(b)(6); (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interprctin the Hatch Act. Specifically, you ask if the Hatch Act would prohibit you,
an employee of the
Department of Transportation, from being a candidate in the
2019 election for (1-.(b\('7\(
6 : County Sheriff. For the reasons explained below, OSC has concluded
,-,
that you arc not su ~ec o the Hatch Act's candidacy prohibition.

,~i~~t..-.,

The 1-Iatch Act applies to certain state and local employees who arc principally employed
by state, county, or municipal executive agencies in connection with programs financed in whole
or in part by loans or grants made by the United States or a federal agency. 5 U .S.C. § 1501 (4 ).
Employees who are covered by the Hatch Act may not: (1) use their official authority or
influence for the purpose of interfering with or affecting the result of an election or nomination
for office; or (2) coerce, attempt to coerce, command, or advise a state or local officer or
employee to pay, lend, or contribute anything of value for political purposes. 5 U. S.C. § 1502
(a)(l )-(2). Additionally, the Hatch Act prohibits only those employees whose salaries arc
entirely federally funded from being candidates for public office in a partisan election. See 5
U.S.C. § l 502(a)(3).
~~~~--, advise you, we contacted your agency and confirmed that you arc employed at
the~_ _ __.)epartment of Transportatio
· cmcnt officer. We also confirmed that
your sa ary 1s uncled entirely by the State o (b)(6): (b)(7)(C) Accordingly, you are not subject to the
Hatch Act's candidacy prohibition. Therefore, the Hatch Act does not prohibit you from being a
candidate for (b)(6): aunty Sheriff, even if the election is artisan. If you have any questions
concerning th~~ ';.;,_~Uer, please contact me at (202) 804 (b)( 6 ):

(b)(7)(C)

Sincere\
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COLNSEL
1730 .\1 Street, ~-.w .. Suite 218
Wash.in~ton, D.C. 20036-4505
202-804- 7000

October 19, 2017

(b )( 6): (b )(7)(C)

VIA EMA IL:~I_ _ _(b_)(_6)_:(_b)_(7_)(C_)_ _~
Re: OSC File No. AD-17

(b)(6):
(b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The lJ .S. Office of Special Counsel (OSC) is authorized pursuant to 5 U .S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act would prohibit employees

~-~~~Pi~~:, I~~( 6~;~~t?~~~f Veterans Af;:~~r:Yb~(1[(b)(?]UTissiou

I

wbile oo d11tv aod io th] You

also ask whether, when addressing l(b)(6);
in veterans, there arc any I fatch Act concerns
when handling the political critique that is inherent in th4b)(6); (b)(7)(C)
Our
guidance is below.

I

The Hatch Act, 5 U.S.C. §§ 7321- 7326, governs the political activity of federal executive
branch employees, including VA employees, in order to protect the federal workforce from
partisan political influence. The Hatch Act prohibits employees from, among other things,
engaging in political activity \vhilc on duty, in a government building, while wearing an official
uniform or insignia, or using an official vehicle. 5 U.S.C. § 7324. Political activity is defined as
activity directed toward the success or failure of a political party, candidate for partisan political
office, or partisan political group. 5 C.F.R. § 734.10 I.
One issue here is whether a discussion of~b)(6); (b)(7)(C)
lpaper would constitute
political activit under the Hatch Act, and thus,oe prohibited whJJe on dut 'or in the federal
work lace. b)(6); (b )(7)(C)
a er ar ues that (b )( 6); (b )(7)(C)
(b)(6); (b)(7)(C)
b)(6); (b)(7)(C)
1scussmg t 1s paper
and its premise would not constitute political activity for purposes of the Hatch Act, as it is not
directed at the success or failure of a political party, candidate for partisan political office, or
partisan political group.
Another issue is whether employees would engage in prohibited political activity when
addressing
in veterans and the political critique that comes with it. First, not all

~~!~~L,...,
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"political critiq uc" will constitute political activity for purposes of the Hatch Act. For example,
advocating against war in general or criticizing a specific war and/or how it was or is being
managed would not constitute political activity. Second, a VA employee treating a veteran
would not violate Hatch Act if the veteran, during a session focused o (b )(6); (b )(7)(C) ere to
engage in political critique that constituted political activity. Only if tlie
emp oyee also
engaged in such activity, e.g., advocating for or against the electoral success of a candidate or a
political party, would the employee run afoul of the Hatch Act.
6

Please call me at (202) 804 (b):( ) if you have any questions or we can be of further
assistance.
(b )(7)
(C

Sincerelv
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

...
U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, '.\.W., Suite 2111
Wa~hington, D.C. 20036-4505
202-804-7000

October 16, 201 7

(b)(6): (b)(7)(C)

VIA EMAIL:

(b)(6): (b)(7)(C)

Re: OSC File No. AD-17
Dear

(b )( 6); (b )(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act would prohibit
you from working for and publicly supporting a candidate in a partisan election while wearing
your official uniform and in your official capacity as Chief Deputy ofth (b)(6): County Sheriffs
Office
I· Your question is addressed below.
(b)(?V

i,,(?)S~L,

The Hatch Act, 5 U .S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration of laws. Employees covered by the Hatch
Act are those whose principal position or job is with a state, county, or municipal executive
agency and whose job duties are "in connection with" programs financed in whole or in part by
loans or grants made by the United States or an agency thereof. 5 U.S.C. § 1501(4). Employees
arc subject to the Hatch Act it: as a normal and foreseeable incident of their positions or jobs,
they perform duties in connection with federally financed activities. Special Counsel v.
Gallagher, 44 M.S.P.R. 57, 61 (1990); In re Hutchins, 2 P.A.R. 160, 164 (Civil Scrv. Comm'n
1944 ).
Individuals who supervise employees who work on federally funded programs have been
found to be subject to the Hatch Act due to their oversight responsibilities for those activities.
See In re Palmer, 2 P .A.R. 590, 595-96 (1959), remanded, Palmer v. US. Civil Service
Commission, 191 F. Supp. 495 (S.D. Ill. 1961), rev'd 297 F.2d 450 (7th Cir. 1962), cert. denied,
369 u.S. 849 (1962). Additionally, employees who play a vital role in securing and maintaining
federally funded grants as well as who perform affirmative grant-related duties are covered by
the Hatch Act. See Speciul Counsel v. Greiner, 117 M.S.P.R. 117, 121-27 (2011). However,

..
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coverage is not dependent on the source of an employee's salary, 1 nor is it dependent upon
whether the employee actually administers the funds or has policy duties with respect to them.
Special Counsel v. Williams, 56 M.S.P.R. 277, 283-84 (1993), affd, 55 F.3d 917 (4th Cir. 1995),
cert. denied, 516 U.S. 1071 (1996) (unreported decision).
(b)(6):

We understand that as Chief Deputy, you arc second-in-command of (b)(~)( and
responsible for planning, directing, and evaluating the work of departmental personnel. You
oversee a department that receives four types of federal funding: the Edward Byrne Memorial
Justice Assistance Grant (Byrne JAG); the Byrne JAG: Metharnphctamine Hot Spots; the
Bulletproof Vest Partnership grant; and funding from federal contracts with the U.S. Marshals
Service and the U.S. Department of Homeland Security, Immigration and Customs Enforcement
(ICE).
Although you arc not responsible for applying for any federal funding, two of your direct
reports apply for, administer, and/or oversee the Bulletproof Vest Partnership grant and funding
6):
from the U.S. Marshals Service and ICE. In addition, you are th {1-.(b)(
ivil Rights Contact
\{'7\{ ,-,,
Person for the Byrne JAG: Methamphetamine Hot Spots. With respect to the Byrne JAG,
although the sergeant who applies for and oversees this grant is not your direct report, the
sergeant is under your chain of command. Accordingly, we have concluded that you have job
duties in connection with federally funded activities and, as such, you arc covered by the Hatch
Act.
As a Hatch Act-covered employee, you arc prohibited from using your official authority
or influence for the purpose of affecting the results of an election. 5 C.S.C. § 1502(a)(l). This
prohibition includes engaging in political activity while wearing an official uniform or using an
official title. It also includes using agency resources, such as on-duty personnel, to support a
candidate and using one's authority to coerce any person to participate in political activity.
Similarly, you are prohibited from directly or indirectly coercing subordinates to make political
contributions, such as providing personal volunteer services. 5 U .S.C. § l 502(a)(2). The Merit
Systems Protection Board, which adjudicates Hatch Act cases, has deemed the supervisorsubordinate relationship to be inherently coercive. See Special Counsel v. Purnell, 37 M.S.P.R.
184, 185 ( 1995), aff'd sub nom., Fela v. Merit Sys. Prat. Bd, 730 F. Supp. 779 (1\.D. Ohio 1989)
(reaffirming Civil Service Commission rule stating that it is inherently coercive for a supervisor
to ask an employee to contribute to a political cause, absent exculpating circumstances.) Where
the supervisor-subordinate relationship exists, no particular words arc required to establish
coercion because virtually any language can be threatening. Gallagher, 44 M.S.P.R at 76.
Because you arc subject to these two prohibitions, you may not endorse a candidate for
partisan political office in your official capacity. In addition, you may not provide support for,
or engage in any campaign-related activity, while wearing your official uniform.

1

Salary is relevant with respect to the Hatch Act's candidacy prohibition, but that prohibition is not at issue in your
advisory request.

''
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Please contact me at 202-80J

(b)(6):
(b)(7)(

c)

if you have any questions.

Sincere] ,
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COL'1''SEL
1730 M Strrrt, :-..·.w., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

October 16, 2017

(b)(6): (b)(7)(C)

VIA EMAIL:!

(b)(6): (b)(7)(C)

~----------;:::====~

Re: OSC File 1\'o. AD-18

I

Dear (b)(6); (b)(7)(C)

(~~{~~{b

I

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § l 2 l 2(f) to issue
opinions interpreting the Hatch Act. You ask whether the I latch Act would prohibit you from
accepting a yearlong appointment to thel ,,C?)S~)~, ~ity Council. You explain that, at the end of
your appointment, you would be required to run as a candidate in a partisan election to retain
your city council scat. J\s such, you also ask whether the Hatch /\ct would prohibit you from
being a candidate in a partisan cle,.,_._._,.cu...____._l...><..........._....,..........,~d that you are employed by the ~~!~~L. . ,
Housing Authority for the City of
. Your questions are addressed e ow.
The Hatch Act, 5 U .S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration of government programs. Among other
things, the Hatch Act prohibits state and local employees whose salaries are entirely federally
funded from being candidates for partisan political office. 5 U.S.C. § 1502(a)(3 ). However, the
Hatch Act does not prohibit a state and local employee from being appointed to or from holding
public elective office.

(~~{~~{b

According to the information provided by
Chief Financial Officer of
.---(-b)-(6_)_:--.I, your salary is entirely federally funded through the U.S. Department of Housing and
Urban Development. J\s such, you arc subject to the candidacy prohibition of the I latch Act.
Therefore, although the Hatch Act would not prohibit you from being appointed to thq.--(b-)-(6-);-(-b)-(7-)-(C-)--.
City Council, the Act would prohibit you from being a candidate in a partisan election to retain
your city council seat. Please contact me at 202-804~i~;j~;ilif you have any questions.
Sincercl
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 :,.1 Street. N.W., Suite 21S
Washington, D.C. 20036--4505
202-804-7000

Octa ber 30, 201 7
(b)(6): (b)(7)(C)

VIA EMA tLl,______(b_)(_6)_:(_b)_(7_)(C_)_ ____.
Re:
Dearl

osc File Ko. AD-I sj (b)(6): (b)(7)(C) I

(b)(6): (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U .S.C. § l 2 l 2(f) to issue
opinions interpreting the i latch Act. You ask whether the I latch Act would prohibit you from
being a candidate in a local partisan election. We understand that you are a Rural Carrier
Associate (RCA) for the C.S. Postal Service (USPS). Your question is addressed below.
The Hatch Act, 5 lJ .S.C. §§ 7321- 7326, governs the political activity of federal executive
branch employees, including CSPS employees. See 39 U.S.C. § 410. The Hatch Act permits
most employees to actively participate in partisan political management and partisan political
campaigns. However, an employee covered by the Hatch Act may not, among other things, be a
candidate for public office in a partisan election, i.e., an election in which any candidate is to be
nominated or elected as representing, for example, the Republican or Democratic Party.
An individual who works on an irregular or occasional basis, however, is subject to the
Hatch Act's prohibitions only when he is on duty. 5 C.F.R. § 734.601. The Hatch Act
regulations define occasional as "occurring infrequently, at irregular intervals, and according to
no fixed or certain scheme; acting or serving for the occasion or only on particular occasions." 5
C.F.R. § 734.101. In Kane v. Merit Systems Protection Board, 210 F.3d 1379 (Fed. Cir. 2000),
an employee argued that he was permitted to run for partisan public office because he worked for
the federal government on an irregular or occasional basis. Rejecting this argument, the Federal
Circuit affirmed the Merit Systems Protection Board's holding that an employee did not qualify
as an irregular or occasional employee because he worked every Saturday and, therefore, had a
regular tour of duty.
(b )( 6):

According to
(b)(6): (b)(7)(C)
Postmaster of th
(b)(7)(C)
Post Office, as an RCA
you are scheduled to wor every atur ay. In addition, you are a e to work during the week on
an "as needed" basis. Similar to the employee in Kane, we do not believe that you qualify as an
irregular or occasional employee because you have a set schedule and work according to a fixed
scheme, i.e., every Saturday. Consequently, as an RCA you are covered by the Hatch Act's
restrictions and prohibited from being a candidate for public office in a partisan election.

,•

..
l
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Sincerely,
(b)(6); (b)(7)(C)

Kelley E. Nobriga
Attorney, Hatch Act Unit

U.S. OFFICE OF SPECIAL COU~SEL
1730 M St~e~t, "i.W., Suite 218
Wastiington, D.C. 20036-4505
202-8 04- 700 0

November 3, 2017

(b)(6): (b)(7)(C)

VIA EMAIL:I

(b)(6): (b)(7)(C)

Re: OSC File l'\o. J\D-18~
Dcarl (b)(6): (b)(7)(C)

(b)(6):(b)(7)(C)

I

This letter is in response to your request for an advisory opinion from the U.S. Office of
Special Counsel (OSC). OSC issues this advisory opinion pursuant to its authority under 5
U.S.C. § 1212(f). Specifically, you ask whether you would be subject to the candidacy
prohibition of the Hatch Act if you were to aece ta position as assistant program director for the
(b)(6):
ommunity Center's (b)( 6): (b)(?)(C)
rogram. Our guidance is below.
(b)(7)(C)

~ - - -- - ~

The !latch Act, 5 U.S.C. §§ 1501-1508, restricts the political activity of individuals
principally employed by state, county, or municipal executive agencies in connection with
programs financed in whole or in part by loans or grants made by the United States or a federal
agency. A state or local employee covered by the ! latch Act is prohibited from: (1) using his
official authority or influence for the purpose of interfering with or affecting the result of an
election or nomination for office; or (2) coercing, attempting to coerce, commanding, or advising
a state or local officer or employee to pay, lend, or contribute anything of value for political
purposes. Additionally, the Hatch Act prohibits those employees whose salaries are fully
federally funded from being candidates for public office in a partisan election. 5 U.S.C.
§ 1502(a)(3).
Further, the Hatch Act applies to employees of private, nonprofit organizations only if the
statutes through which these organizations derive their federal funding contain a provision
stating that the recipient organizations arc deemed to be state or local government agencies for
purposes of the Hatch Act. To date, the statutes authorizing Head Start and the Community
Service Block Grant (CSBG) are the only statutes that contain such a provision. See 42 U.S.C.
§§ 9851 and 9918(6).
(b)(6):

OSC has confirmed that the (b)(7)(C) ,ommunity Center is a private, nonprofit
organization and the (b)(6): (b)(7)(C)
rogram is funded through a federal grant from the U.S.
Department of I Icalt an
uman ervices. However, the federal grant is not Head Start or
CSBG funding. Accordingly, you would not be sub· ect to the Hatch Act if you accepted a
position as assistant program director for the (b)(6): (b)(7)(C) program.
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(b)(6):

Please contact me at (202) 80 (bf)( if you have any questions regarding this matter.
Sincere[
(b)(6): (b)(7)(C)

,nca.. amnc
Deputy Chief
llatch Act Unit

U.S. OFFICE OF SPECIAL COU~SEL
1 7JO \-1 Street, :\' ,W ., S uitc 2 I 8

\\'a,hington, D.C. 20036-4505
202-804- 7000

January 5, 2018

(b)(6): (b)(7)(C)

VIA r.:MAIL ~I_ _ _(_b)_(6_)_:(b_)_(7_)(C_)_ _ _~
Re: OSC File No. AD-l
Dea~

(b)(6); (b)(7)(C)

8i

(b)(6); (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 12 I 2(f) to issue
opinions interpreting the Hatch Act. S ccifically, yo ·
uidance about your coverage under
the i latch Act as a Major with th r~~)~~)~\ State Polic (~~~~~~~ and its impact on your campaign in
the partisan election for county snen . . C's guidance 1s clow.
The Hatch Act, 5 L.S.C. §§ 1501-1508, restricts the political activity of individuals
principally employed by state, county, or municipal executive agencies in connection with
programs financed in whole or in part by loans or grants made by the Lnited States or a federal
agency. It has long been established that an officer or employee of a state or local agency is
subject to the Hatch Act it~ as a normal and foreseeable incident of his principal position or job,
he performs duties in connection with an activity financed in whole or in part by federal funds.
In re Jfutchins, 2 P.A.R. 160, 164 (1944); Special Counsel v. Gallagher, 44 M.S.P.R. 57, 61
( 1990). Except in limited circumstances, 1 coverage is not dependent on the source of an
employee's salary; nor is it dependent upon whether the employee actually administers the funds
or has policy duties with respect to them. See Special Counsel v. "Williams, 56 M.S.P.R. 277,
283-84 (1993 ), ajf'd, Williams v. Merit Sys. Prat. Bd., 55 F.3d 917 (4th Cir. 1995). An
individual who supervises employees who work in connection with federally funded programs
generally will be held to have duties in connection with federally financed activities because of
his oversight responsibility for those activities, even if his salary is not federally funded and he
has no direct duties in connection with those programs. Palmer v United Stales Civil Service
Commission, 297 F.2d 450, 454 (7th Cir.)(1962).

OSC6ed that you are thfflb)(6); (b)(?)(C)

land ultimate~y:rr responsible

for 350-40 (b)_( 6)troopcrs in the northern half of the state. We understand tha (b)(6participates in
at least two · ally funded programs -- the High Intensity Drug Trafficking Area (HIDT A)
program and a traffic safety grant program. which includes DUI enforcement overtime. While
1

Pursuant to the Hatch Act Modernization /\ct of 2012, employees whose salaries arc paid entirely \.Vith federal
funds are proh ibi tcd from being candid ates ln pan isan c lecti ons. 5 U.S. C. § 1502 (a)(3). The candidacy prohibition
is not at issue here because your salary is not federally funded.
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you do not have any direct involvement in these federally funded programs, it is possible that
officers under your command are involved in the programs by, for example, scheduling the DUI
enforcement patrols or actually workin those atro ls. If that is the case, then because of your
oversight responsibility for the (b)(6); (b)(7)(C)
OSC would conclude that you have duties
in connection with federally funded activities and are covered by the Hatch Act.
As an employee covered by the Hatch Act, you would be prohibited from using your
official authority or influence to affect the result of an elcction.2 5 U.S.C. § 1502(a)(l). Under
this provision, an employee who is a candidate for partisan political office may not: wear his
unifonn while campaigning for office, including at campaign events or in campaign
advertisements, web pages, signs, or literature; use agency resources to advance his candidacy;
or request, encourage, suggest, or imply that subordinate employees assist his campaign efforts.
In addition, an employee may not use his official title and/or position when, for example, signing
campaign
· ti
and solicitations or identifying himself on campaign signs (e.g.,
''Vote fo
(b)(6); (b)(7)(C)
'). Doing so would create the impression that he is running in his
official capacity "Wlt t c aut ority of the agency behind him and, as such, would violate the
I-latch Act.
(b)(6):
Please contact me at (202) 804

(b )(7)(
C)

if you have any questions regarding this matter.

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

2

The Hatch Act also prohibits covered employees from coercing other employees into making political
contributions. 5 U.S.C. § l 502(a)(2).

L'.S. OFFICE OF SPECIAL COUNSEL
17JO !'ti Street. N.W .. S11itt 218
Washington, D.C. 20036-4505
202"804- 7000

November 30, 2017
(b)(6): (b)(7)(C)

VIA EMAIL: ~I_ _ _
(b_)(_6)_:(_b)_(7_)(C_)_ _~
Re: OSC File J\o. AD-18~~-(-b)_(6_):_(b_)(_7)_(c_,)~
De~

(b )( 6): (b )(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The C. S. Office of Special Counsel is authorized pursuant to 5 U.S. C. § 12 12 (f) to issue
opinions interpretin the Hatch Act. You ask whether the Hatch Act prohibits you from holding
elective office as an
ommunity College .f?!~?): _ !trustee while employed by the U.S.
Department of Agricu ture 'SDA). Your question is addressed below.

r~~JS~J~,

I

The Hatch Act (5 C.S.C. §§ 7321-7326) governs the political activity of federal civilian
executive branch employees, including CSDA employees. As such, USDA employees are
prohibited from: using their official authority or influence for the purpose of affecting the result
of an election; knowingly soliciting, accepting, or receiving political contributions from any
person; being candidates for public office in partisan elections; and knowingly soliciting or
discouraging the political activity of any individual with business before their employing office.
5 C.S.C. § 7323(a)(l)-(4). The Hatch Act also prohibits employees from engaging in political
activity while on duty, in a government building, while wearing an official uniform or insignia,
or using an official vehicle. 5 U.S.C. § 7324. Political activity is defined as activity directed
toward the success or failure of a political party, candidate for a partisan political office, or
partisan political group. 5 C.F.R. § 734.101. Although the Hatch Act prohibits covered
employees from being candidates for partisan political office, the Act does not prohibit
employees from holding public office during their employment.
We understan
(b)(6);
ou were elected for a six- ear term as anl (b)(6):
·
(b )(6)·
" y-"-:
Commumty College ,. . ",,',,...,
trustee. b)(6); (b)(7)(C)
, you began working for
the L'.SDA. Because you were holding elective office at the time you began working for the
USDA, the Hatch Act does not prohibit you from serving in both capacities.

c~~?J~?h)

Furthenn_ore, accordi_ng to information provided by th~
lco~nty Cler~'s
Office, th
Commumty College ~~!(6\ _
trustee election 1s nonpartisan. While the
Hatch Act pro I its candidacy in a partisan election, it does not prohibit candidacy in a

r~~/~~/;..,

I

I
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nonpartisan election. Accordingly, you may be a candidate for reelection at the end of our term
while emplo~ed by the ~:SDA, provided the election for (b)( 6): Community College (b)( 6): (b)(?)(C)
trustee remains nonpartisan.
(b)(7)(C)
Please note that this opinion addresses only the Hatch Act. You should speak with your
agency ethics official about an 1 other rules that may apply. If you have any questions, please
contact me at (202) 804 (b)(6):
(b)(7)(C
)

Sincerely,
(b)(6): (b)(7)(C)

Kelley E. Nobriga
Attorney, Hatch Act Cnit

U.S. OFFICE OF SPECIAL COUNSEL
1730 :VI Street, ..; .W., Suite 21 R
Washington, D.C. 20036-4505
202-804-7000

January 8, 2018
(b)(6); (b)(7)(C)

vIA

EMA!L:

Cb_)(6_)_;(_b)_(7_)(_c)_ _ _

. _ I_ _ _ _

~

Re: OSC File No. AD-I 8j.__(_b_)(6_)_:(b_)_(7_)(C_)_ _,

Dca1

(b)(6): (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act. The
C. S. Office of Special Counsel is authorized pursuant to 5 U .S.C. § 1212(£) to issue opinions
interprctin the I !atch Act. You ask whether the Hatch Act prohibits you from being a candidate in the
election fo
(b)(6): (b)(7)(C)
select board member. We understand that you arc employed by the
L".S. Citizenship and Immigration Services (lJSCIS). Your question is addressed below.
The Hatch Act (5 lJ .S.C. §§ 7321- 7326) governs the political activity of federal civilian
executive branch employees, including USCIS employees. As such, USCIS employees arc prohibited
from: using their official authority or influence for the purpose of affecting the result of an election;
knowingly soliciting, accepting, or receiving political contributions from any person; being candidates
for public office in partisan elections; and knowingly soliciting or discouraging the political activity of
any individual with business before their employing office. 5 U.S.C. § 7323(a)(l)-(4). The Hatch Act
also prohibits employees from engaging in political activity while on duty, in a government building,
while wearing an official uniform or insignia, or using an official vehicle. 5 lJ.S.C. § 7324. Political
activity is defined as activity directed toward the success or failure of a political party, candidate for a
partisan political office, or partisan political group. 5 C.F.R. § 734. l OI.

IT

1

According to the 1~~);~)6
own Clerk's Office, the election fa
~~}~~}~, ·elect board
member is nonpartisan. While the Hatch Act prohibits candidacy in a partisan e cct10n, it docs not
rohibit candidacy in a nonpartisan election. Therefore, your candidacy in the nonpartisan election for
(b)(6):
elect board member would not violate the Hatch Act.

I

(b)(7)(C)

Usually a nonpartisan election is designated as such by state or local law. The law, however,
creates only a rcbuttablc presumption that an election is nonpartisan. See Special Counsel v. Yoho, 15
:\1. S.P.R. 409, 413 ( 1983 ). Evidence showing that partisan politics actually entered a candidate's
campaign may rebut this presumption. See McEntee v. Merit Sys. Prot. Bd., 404 F.3d 1320 (Fed. Cir.
2005). But no bright-line rule exists that identifies the type or amount of conduct (either by the
candidate or party) needed to prove that a statutorily designated nonpartisan election, in fact, became a
partisan one. McEntee, 404 F.3d at 1334.

U.S. Office of Special Counsel
Page 2

Each case will present a unique combination of facts that will either show that the candidate was
politically independent or not. See Carnphell v. Merit Sys. Prot. Bd., 27 F.3d 1560, 1566 (Fed. Cir.
1994). So, the ultimate answer regarding what activity may change a nonpartisan election into a partisan
one rests on the totality of the circumstances. See id. Accordingly, a nonpartisan election could
become partisan if, for instance, one of the candidates were to: participate in and win a party caucus;
hold himself out as having the party's political support by advertising this in his speeches, flyers or
mailings; seek and advertise the political party's endorsement; or receive party support in the form of
supplies (e.g., wooden stakes for signs, bulk mail permit), campaign volunteers, campaign publications
(e.g., flyers, posters) or use of party hcadq uarters. Please note, that the foregoing list is illustrative only
and is not an exhaustive list of the unique combination of facts that could change a nonpartisan election
into a partisan one.
Accordin l , while the Ilatch Act docs not prohibit you from being a candidate in a nonpartisan
election for
(b)(6):
elect board member, you should refrain from engaging in any of the types of
activities disc~~~~'""'''i' ave. Please let me know if we can be of further assistance. You may contact me
at (202) 804~ (b)(6): (b)(7)(C)

I

Sincerely,
(b)(6): (b)(7)(C)

Kelley E. Nobriga
Attorney, Ilatch Act Unit

U.S. OFFICE OF SPECIAL COCNSEL
1730 M Street, S .W ., Suite 218
Washington, D.C. 200]64505
202-804-7000

February 8, 2018

(b )( 6); (b)(7)(C)

VIA EMAIL: ~I_ _ _
Cb_)(_6)_:(b_)_(7)_(c;:::::)====~--~
Re: OSC File No. AD-1
Dear

sj

(b)(6): (b)(7)(C)

I (b)(6): (b)(7)(C) I

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to
issue opinions inte retin the I latch Act. Specifically, you ask what restrictions the Hatch Act
places on
(b)(6): (b)(7)(C)
recently hired Chief Strategy Officer (CSO) (b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)
un erstands that
(b)(6): (b)(7)(C)
also current y serves as a
(b)(6): (b)(7)(C)
ssembly Member. Your ques tons are a resse
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. See generally 5 U.S.C. §§1501-1508. Employees
covered by the Hatch Act are those whose principal position or job is with a state, county, or
municipal executive agency and whose job duties arc "in connection with" programs financed in
whole or in part by loans or grants made by the United States or an agency thereof. 5 U.S.C.
§ 1501 (4). Employees arc subject to the Hatch Act if, as a normal and foreseeable incident of
their positions or jobs, they perform duties in connection with federally financed activities.
Special Counsel v. Gallagher, 44 M.S.P.R. 57, 61 (1990); In re Hutchins, 2 P.A.R. 160, 164
(Ci vii Serv. Comm' n 1944 ).
Individuals who supervise employees who work on federally funded programs have been
found to be subject to the Hatch Act due to their oversight responsibilities for those activities.
See In re Palmer, 2 P.A.R. 590, 595-96 ( 1959), remanded, Palmer v. U.S. Civil Service
Commission, 191 F. Supp. 495 (S.D. Ill. 1961), rev'd 297 F.2d 450 (7th Cir. 1962), cert. denied,
369 U.S. 849 (1962). Additionally, employees who play a vital role in securing and maintaining
federally funded grants as well as who perform affirmative grant-related duties are covered by
the Hatch Act. See Special Counsel v. Greiner, 117 M.S.P.R. 117, 121-27 (2011). However,

U.S. Office of Special Counsel
Page 2
coverage is not dependent on the source of an employee's salary,1 nor is it dependent upon
whether the employee actually administers the funds or has policy duties with respect to them.
Special Counsel v. Williams, 56 :vi.S.P.R. 277, 283-84 (1993), ajf'd, 55 F.3d 917 (4th Cir. 1995),
cert. denied, 516 U.S. 1071 (1996) (unreported decision).
(b)( 6): (b)( 7)(C)
!receives federal grants from the U.S. Department of Labor as
authorized
Workforce Innovation and Opportunity Act (WIOA). As CSO,
(b)( 6):
(b)(6): (b)(7)(C)
oversees, and supervises staff that work on, various WIOA in (b)(?)(C)
Accordingly,
(b)(6): (b)(7)(C)
has duties in connection with federally financed programs
and is covered by the provisions of the Hatch Act.

In your advisory request you ask what restrictions the I latch Act laces on
(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)
lgenera~As a Hatch Act-covered employee,
(b)(6): (b)(7)(C)
is
prohibited from: (I) using~official authority or influence to affect the results of an election;
and (2) coercing, attempting to coerce, commanding, or advising another employee to engage in
political activity. 5 U.S.C. § 1~)(1)-(2); § 1501(4). Examples of activities that violate these
two prohibitions include using (bl_( 6 fficial title, or otherwise trading on the influence o~ __(?)(_6):.
position, while engaged in poh 1ca activity; telling other employees to volunteer for a political
campaign or give a campaign contribution; and asking subordinate employees to engage in
political activit in su ort of or o position to a candidate for partisan political office. To
illustrate,
(b)(6): (b)(7)(C)
may not send to other state and local employees, including
subordinates, an email endorsing a candidate for artisan olitical office or inviting them to a
political party fundraising event. In addition, i
(b)(6): (b)(7)(C)
wrote a letter to the
editor of a new~pa er en?or~ing a candidate for partisan political office, (~,>qmay not includel~-(-b)-(6_)_:~
agency or official (b)( 6): title m the letter.

I

I

(b )(7)(

Next ou ask what restrictions the Hatch Act places otj
(b)(6): (b)(7)(C)
lsocial
media use.
(b)(6): (b)(7)(C)
a not use (b)( official CSO title when engaged in political
activity on social media. For example,
(b)(6): (b)(7)(C)
"nl(b)(1official capacity may not
endorse~ndidate for partisan politica o 1ce on socrn me ta. The Hatch Act would also
prohibi (b{ 6 from using social media to coerce others, such as subordinate employees, to
participa
political activity.

em

You also ask if the Hatch Act require~
(b)(6); (b)(7)(C)
~o be on leave when
participating in the legislative committees or a special session. The Hatch Act is silent on what
type of leave state and local employees must use when engaging in political activity. Political
activity is defined as activity directed toward the success or failure of a political party, candidate
Salary is relevant to the Hatch Act's candidacy prohibition. You stale in your request thatl
(b)(6): (b)(7)(C)
salary is entirely federally funded, an~ill not seek reelection. Althou h candidac is not at issue in your
advisory request, please ~hat the Hatch Act would prohibit
(b)(6); (b)(7)(C)
om being a candidate for
partisan political office i~alary is entirely federally funded. 5 U.S.C. § 1502(a)(3).
2
The Merit Systems Protection Board, which adjudicates Hatch Act cases, has deemed the supervisor-subordinate
relationship to be inherently coercive. See Special Counsel v. Purnell, 3 7 M.S.P .R. I 84, 185 ( 1995), ajf'd sub nom.,
Feta v. Merit ~ys Prof. Bd., 730 F. Supp. 779 (N.D. Ohio 1989) (reaffirming Civil Service Commission rule stating
that it is inherently coercive for a supervisor to ask an employee to contribute to a political cause, absent exculpating
circumstances). Where the supervisor-subordinate relationship exists, no particular words are required to establish
coercion because virtually any language can be threatening. Gallagher, 44 M.S.P.R. at 76.
1
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for a partisan political office, or partisan political group. 5 C.F.R. § 734. l 0 1. In any event,
because the activity you inquire about does not meet the above definition, it would not be
considered political activity for Hatch Act purposes.
Lastly, you ask what is considered "on duty" for Hatch Act purposes. State and local
provisions of the Hatch Act do not define "on duty." However, the federal regulations applicable
to federal employees define on duty as when an employee is: "(l) [i]n a pay status other than
paid leave, compensatory time off, credit hours, time off as an incentive award, or excused or
authorized absence (including leave without pay); or (2) representing any agency or
instrumentality of the United States Government in an official capacity." 5 C.F.R. § 734.101. 3
Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 80<1 (b)(6); if you
have any questions.

(b~?

Sincerely,
(b)(6): (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit
U.S. Office of Special Counsel

1

Federal employees have specific on duty and in the workplace restrictions. See 5 U.S.C. § 7324.

U.S. OFFICE OF SPECIAL COU1''SEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

January 31, 2018

(b)(6): (b)(7)(C)

VIA EMAIL:

l,______(_b_)(6_)_:(b_)_(7_)(C_)_ _ ____,

Re: OSC File 1'."o. AD- 181
Dearl

(b)(6): (b)(7)(C)

I

(b)(6); (b)(7)(C)

~-----~

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act would prohibit you from
being a candidate in a artisan election. We understand that you arc currently employed as a
state trooper for th (b)(6): (b)(7)(C) Department of Public Safety (DPS). We have reviewed this
matter and, as explame cow, we ave concluded that the Hatch Act would not prohibit you
from being a candidate in a partisan election.
The Hatch Act, 5 U.S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration of government programs. Among other
things, the Hatch Act prohibits state and local employees whose salaries are entirely federally
funded from being candidates for partisan political office. 5 U .S.C. § l 502(a)(3 ).
According to the information provided by
uman Resources
Manager, your salary is in no part federally funde-..,.,.....--.---.,..----.-.-a-,-,tch Act would not prohibit
you from being a candidate in a partisan election.
Please note that although the Hatch Act would not prohibit you from being a candidate
for partisan political office, you may nevertheless be subject to the Hatch Act's other two
restrictions. State and local government employees who perform job duties in connection with a
program or activity financed with federal grants or loans are prohibited from: (1) using their
official authority or influence to affect the results of an election; and (2) coercing, attempting to
coerce, commanding, or advising another employee to engage in political activity. See 5 U.S.C.
§ 1502(a)(l )-(2); § 1501 (4). Examples of activities that violate these two prohibitions include
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telling other employees to volunteer for a political campaign or give a campaign contribution and
asking subordinate employees to engage in political activity in support of or opposition to a
candidate for partisan political office.
Please contact Hatch Act Cnit Attorney Kelley Nobriga at (202) 804 (b)(6): if you have
any questions.
(b)(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act L'nit
U.S. Office of Special Counsel

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

February 21, 2018

(b)(6): (b)(7)(C)

I _____(b_)(_6)_:_Cb_)(_7)_(c_)_ _ _ _~
Re: OSC File No. AD-I Si (b)( 6): (b)(?)(C) I
(b)(6): (b)(7)(C) I

VIA ELECTRO:'1/IC MAIL: ....

Dearl

This letter is in response to your request for an advisory opinion concerning the Hatch Act. The
C.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue opinions
interpreting the Hatch Act. You ask whether the Hatch Act rohibits you from being a candidate in a
partisan election for sheriff and referencing your officia {1-.\{'7\fr\
(b)( 6): State Polic {1-.\{'7V
(b)( 6): state trooper position
while campaigning. OSC has reviewed this matter and, as exp amcd below, t e atch Act does not
prohibit you from being a candidate for sheriff, but it does restrict how you can use your official position
for campaign purposes.
The Hatch Act governs the political activity of certain state and local government employees in
order to protect the public workforce from partisan political influence and ensure the nonpartisan
administration of laws. See generally 5 U.S.C. §§ 1501-1508. Employees covered by the Hatch Act are
those whose principal position or job is with a state, county, or municipal executive agency and whose
job duties are "in connection with" programs financed in whole or in part by loans or grants made by the
United States or an agency thereof. 5 U.S.C. § 1501(4). Employees are subject to the Hatch Act if, as a
normal and foreseeable incident of their positions or jobs, they perform duties in connection with
federally financed activities. Special Counsel v. Gallagher, 44 M.S.P.R. 57, 61 (1990); In re Hutchins,
2 P.A.R. 160, 164 (Civil Serv. Comm'n 1944).
We understand that you are a squad leader in the fb)(B); (b)(?)(C)

I,....(~-!(-_~-\-_-.___,I In that position, you are res onsible for superv....is-in_g_p_o_li-ce-p-er_s_o_n_n_cl_a_n_d_as-,s-is-t-in_g_w-ith_th_e_ __,
coordination and management o (b)(6): nforcement operations. We learned that your division is
funded by two Motor Carrier Safe y ss1stance Program grants from the Federal Motor Carrier Safety
Administration and that half of your salary is funded by these federal grants. Based on this information,
OSC has concluded that you have job duties in connection with federally funded activities and are
covered by the I latch Act.
11-..\1"'7\{.(""t'\

As a Hatch Act-covered employee, you are prohibited from: (1) using your official authority or
influence to affect the results of an election; and (2) coercing, attempting to coerce, commanding, or
advising another employee to engage in political activity. 5 U.S.C. § 1502(a)(l)-(2); § 1501(4). In
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addition, the Hatch Act prohibits you from being a candidate for partisan political office only if your
salary is entirely federally funded. 5 U.S.C. § 1502(a)(3). Your specific questions are addressed below.

I. Can you be a candidate in a partisan election for sheriffwhile working in a division that
receives federal funds?
Yes. According to the information received f r o ~ your salary is not entirely federally
funded. Therefore, even though you work in a divisioni~lurr1eceives federal funds, the Hatch Act does
not prohibit you from being a candidate for sheriff.
2. Can you provide to the media or use in campaign mat ri ls includingfundraiser invitations,
photographs ofyou in an official (b)( uniform and/or (b)(6): if.ficial photograph, emblem, or
title?
);
(b)(7)(
(b)(

C)

No. These activities violate the Hatch Act's use of official authority prohibition. You may not
use agency resources, such as on-duty personnel, or your official title or position, including your official
uniform or departmental insignia. for campaign purposes. Thus, you may not wear your uniform while
campaigning for office, including at campaign events or in campaign advertisements, web pages, signs,
or literature.
(b)(6
):

3. Can you use your\~~; experience, title, and the name ofyour department in campaign
materials, such as campaign brochures?

Yes, but subject to certain limitations. The Hatch Act does not prohibit you from referring to
your official title, position, and/or accomplishments when promoting your qualifications for the elective
office you are seeking. Thus, you may provide such biographical information in campaign materials,
including brochures or websites. However, you may not appear to be running for partisan political
office in your official capacity as anl(b¥i( 6lstate trooper. To illustrate, your materials should not read,
(b)(6): (b)(7)(C) ~or Sheriff' or "Vote ·or State Troope ~~!~~!; " This use of your official title or position
for campaign purposes would violate the Hatch Act's use o official authority prohibition.

'i

Please note that, as stated above, you are also subject to the Hatch Act's prohibition against
coercing, attempting to coerce, commanding, or advising another employee to engage in political
activity. Examples of activities that violate this prohibition include telling other employees to volunteer
for a political campaign or give a campaign contribution and asking subordinate employees to engage in
political activity in support of or opposition to a candidate for partisan political office.
Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 804 (b)(G): if you have any
questions.
(b)(7)(
C)

(b)(6): (b)(7)(C)
Erica S. Hamrick
Deputy Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COU:"JSEL
17J0 M Street, :\" .W ., Suite 218
Wu.shingtnn, D.C. 20036-4505
2 02-8 04-7000

January 31, 2018
(b)(6): (b)(7)(C)

VIA EMAIL:

, . _ I_

_

_

(b_)(_6)_:(_b)_(7_)(C_)_ _ ___,

_

Re: OSC File No. AD-l 8j___(_b)_(6_):_(b_)(_7)_(c_)_ ~
Dear_l_(_b_)(6_)_:~_)_(7_)~_)_ _
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits you
from being a candidate in a partisan election. We understand that you arc an extension agent
employed by the L'niversity o
(b)(6);
Extension. We have reviewed this matter and, as
explained below, we have cone ~i-..-pvr\a the Hatch Act docs not prohibit you from being a
candidate in a partisan election.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of government programs. 5 U.S.C. §§ 1501-1508. Among other
things, the Hatch Act prohibits state and local employees whose salaries arc entirely federally
funded from being candidates for partisan political office. 5 U.S.C. § l 502(a)(3 ).
".'Jotwithstanding the preceding, the Hatch Act does not apply to individuals employed by
educational or research institutions, establishments, agencies, or systems that arc supported in
whole or in part by a state or political subdivision thereof, or by a recognized religious,
philanthropic, or cultural organization. 5 U. S .C. § 1501 (4 )(B).

(~~;c~/)

We understand that the Cniversity o
:xtension is an educational institution.
Because you arc employed by an cducationa ms i7u ~on, you arc not covered by the provisions of
the Hatch Act or subject to its candidacy prohibition. Please contact Hatch Act Unit Attorney
Kelley Nobriga at (202) 804 (b)( 6): if you have any questions.
(b )(7)(
C)

(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Stred, :'<l.W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

February 16, 2018

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL: ~I_ _ _,-_________(_b-_)_(_6_)_:_(_b-_)_(_7_)_(_C..:::-)..:::-..:::-..::;--~

Re: OSC File No. AD-l
Dearl

(b)(6); (b)(7)(C)

8i~__

(_b_)(6_)_:(_b)_(7_)(_C)_~

I

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to
issue opinions interpreting the Hatch Act. You a.i,za......t.LL...._........_........,"--'-'................ ct prohibits you from
being a candidate in the 2018 election for City o '------.---.----.---' City Council. OSC
understands that you are employed by the U.S. Department o e rmy. Your question is
addressed below.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including U.S. Department of the Army employees, See generally 5 U.S.C. §§ 73217326. As such, employees are prohibited from: using their official authority or influence for the
purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; being candidates for public office in partisan elections;
and knowingly soliciting or discouraging the political activity of any individual with business
before their employing office. 5 U.S.C. § 7323(a)(l)-(4). The Hatch Act also prohibits
employees from engaging in political activity while on duty, in a government building, while
wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C. § 7324. Political
activity is defined as activity directed toward the success or failure of a political party, candidate
for a partisan political office, or partisan political group. 5 C.F .R. § 734.101.
~ - - ~...........ording to the City o~ r~~)~~;~ ~!erk-Treasurer Department, the election for City of
(b)( 6): (b)( 7)(C) City Council is nonpartisan. While the Hatch Act prohibits candidacy in a partisan
e ect10n, It does not prohibit candidacy in a nonpartisan election. Therefore, the Hatch Act does
not prohibit you from being a candidate in the nonpartisan election for City ol
(b)(6):
:::ity
Council.
(b)(7)(C)
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Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttable presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P.R. 409, 413 (1983). Evidence showing that partisan politics actually
entered a candidate's campaign may rebut this presumption. See McEntee v. Merit Sys. Prat.
Ed., 404 FJd 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies the type or
amount of conduct (either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. Prat. Bd., 27 F.3d
1560, 1566 (Fed. Cir. 1994 ). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See id.
Accordingly, a nonpartisan election could become partisan if, for instance, one of the candidates
were to: participate in and win a party caucus; hold himself out as having the party's political
support by advertising this in his speeches, flyers or mailings; seek and advertise the political
party's endorsement; or receive party support in the form of supplies (e.g., wooden stakes for
signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers, posters) or
use of party headquarters. Please note, that the foregoing list is illustrative only and is not an
exhaustive list of the unique combination of facts that could change a nonpartisan election into a
partisan one.
Accordingly, while the ,............................,..,oes not prohibit you from being a candidate in a
nonpartisan election for City o (h'irnrr'i
ity Council, you should refrain from engaging in
any of the types of activities discusse a ove. Please contact OSC Hatch Act Unit Attorney
Kelley Nobriga at (202) 804 (b)( 6): if you have any questions.
(b )(7)
(C)

Sincerelv.
(b )( 6): (b )(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Stred, ~ .W ., Suite 218
Waihington, D,C, 20036-4~05
20U04-7000

April 30, 2018

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

(b)(6): (b)(7)(C)

'------;:=========:

Re: OSC File No. AD-18
Dearl

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 t..:.S.C. § 1212(t) to
issue opinions interpreting the Hatch Act. You ask whether the Hatch Act prohibits a National
Security Agency (NSA) employee from working part-time for a political consulting company.
Your question is addressed below.
The Hatch Act governs the political activity of federal civilian executive branch
employees in order to protect the federal workforce from partisan political influence. See
generally 5 U.S.C. §§ 7321-7326. The Hatch Act prohibits employees from: using their official
authority or influence for the purpose of affecting the result of an election; knowingly soliciting,
accepting, or receiving political contributions from any person; being candidates for public office
in partisan elections; and knowingly soliciting or discouraging the political activity of any
individual with business before their employing office. 5 U.S.C. § 7323(a)(l)-(4). The Hatch
Act also prohibits employees from engaging in political activity while on duty, in a government
building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7324. Political activity is defined as activity directed toward the success or failure of a
political party, partisan political group, or candidate for partisan political office. 5 C.F.R.
§734.101.
In addition, employees in certain agencies and positions, such as NSA employees, are
';further restricted" and prohibited from actively participating in partisan political management
and campaigning. See 5 U.S .C. § 7323 (b )(2); 5 C.F. R. § 734.401 (a). Such employees are
prohibited from engaging in any political activity that is "in concert" with a political party,
partisan group, or candidate for partisan political office. 1 Thus, for example, further restricted
1
See, e.g., Blaylock v. U.S. Merit Sys. Prot. Bd., 851 F .2d 1348, 1354 (11th Cir. 1988) (concluding that "the
statutory prohibition against taking an 'active part in political management or in political campaigns' encompasses

L' .S. Office of Special Counsel
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employees may not volunteer for a partisan political campaign, make a speech on behalf of a
candidate for partisan political office, or distribute campaign literature from a political party,
partisan group, or candidate for partisan political office.
OSC has previously advised that the Hatch Act does not prohibit further restricted
employees from performing a service, such as graphic design, to a company that works with
partisan political campaigns. However, as mentioned above, further restricted employees may
not take an active part in political campaigns or political management. Examples of activities
that violate this prohibition include directly or indirectly consulting with and developing policy
for a campaign.
Given the general nature of your request, OSC is unable to provide a specific answer to
your question because we need more information about the further restricted employee's desired
employment opportunity. Should you receive additional information relevant to your request or
h
·
contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 804(b)(6): (b)(7)(C)

Sincerely,
(b)(6): (b)(7)(C)

Ana Galm o- arrone
Chief, Hatch Act Unit
l.,'. S. Office of Special Counsel

only active participation in, on behalf of, or in connection with, the organized efforts of political parties or partisan
committees, clubs, and candidates"); 5 C.F .R. § 734.402.

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, '.'I". W ., Suite 21 !I
Washington, D.C. 20036-4505
202-!104-7000

March 19, 2018

(b)(6): (b)(7)(C)

VIA EMAIL: ,._I_ _ _ _(_b)_(6_):_(b_)(_7)_(C_)_ _ ____.I

Re: OSC File No. AD- l
Dear

I

8i

(b)(6): (b)(7)(C)

I

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits you
from being a candidate in the partisa
i n for Governor o ~~!~~L. . , bile employed as a
Kb)(6); (b)(7)(C)
with the
Department of l luman Services (DI IS). For the
reasons explained below, the Hatch Act does not prohibit you from being a candidate for partisan
political office.

I

,,~~)S~L,

The Hatch Act, 5 U.S.C. §§ 1501-1508, governs the political activity of certain state and
local government employees in order to protect the public workforce from partisan political
influence and ensure the nonpartisan administration of laws. Among other things, the Hatch Act
prohibits some state and local government employees from being candidates for public office in
partisan elections. 5 U.S.C. § 1502(a)(3). Pursuant to the Hatch Act Modernization Act of 2012,
only those employees whose salaries arc paid entirely with federal funds are prohibited from
being candidates for partisan political office. 5 U.S.C. § l 502(a)(3).
OSC has confirmed with DHS counsel that, although a large part of your salary is federally
funded, a small percentage of your salary is funded with state money. Because your salary is not
entirely federally funded, OSC has concluded that you arc not subject to the candidacy
prohibition of the I latch Act, and thus, the Act does not prohibit you from being a candidate in
the partisan election for Governor of b)(6);
h\/7\tr\

Please note that although the Hatch Act does not prohibit you from being a candidate for
partisan political office, you are subject to the Hatch Act's other two restrictions. State and local
employees who perform job duties in connection with a program or activity financed with federal

U.S. Office of Special Counsel
Page 2

grants or loans are prohibited from: ( 1) using their official authority or influence to affect the
results of an election; and (2) coercing, attempting to coerce, commanding, or advising another
employee to engage in political activity. See 5 U.S.C. § 1502(a)(l)-(2); § 1501(4). Examples of
activities that violate these two prohibitions include telling other employees to volunteer for a
political campaign or give a campaign contribution, and asking subordinate employees to engage
in political activity in support of or opposition to a candidate for partisan political office.
If you have any questions concerning this matter, please contact me at (202) 80

(b)(6): (b)(7)(C)

Erica S. I lamrick
Deputy Chief
Hatch AGt Unit

(b )( 6):
(b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, 1".W., Suite 218
Washington, D.C. 200364505
202-804- 7000

March 30, 2018
(b)(6); (b)(7)(C)

VIA ELECTRONIC MAIL:~I_ _ _(b_)_(6_);_(b_)(_7_)(C_)_ _~

Re: OSC File No. AD· 1 sJ (b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § l 2 l 2(t) to issue opinions
interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits ou from being a
candidate in a partisan election. We understand that you work part•time for the ,fb)(6);, County
Extension. We have reviewed this matter and, as explained below, we have concluded that the Hatch
Act does not prohibit you from being a candidate in a partisan election.
The Hatch Act governs the political activity of certain state and local government employees in
order to protect the public workforce from partisan political influence and ensure the nonpartisan
administration of government programs. 5 U.S.C. §§ 1501·1508. Among other things, 1 the Hatch Act
prohibits state and local employees whose salaries are entirely federally funded from being candidates
for partisan political office. 5 U.S.C. § 1502(a)(3). Notwithstanding the preceding, the Hatch Act does
not apply to individuals employed by educational or research institutions, establishments, agencies, or
systems that are supported in whole or in part by a state or political subdivision thereof, or by a
recognized religious, philanthropic, or cultural organization. 5 U.S.C. § 1501(4)(B).
We understand that the r1-,v-r~rr\
(b)(G):
County Extension is an educational institution. Because you
are employed by an educationa ms 1 ut10n, you are not covered by the provisions of the Hatch Act or
subject to its candidacy prohibition. Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at
(202) 804 (b)(6): if you have any questions.
(b )(7)

C)

Sincerely,
(b )( 6); (b )(7)(C)

Ana Galindo~Marrone
Chief, Hatch Act Unit
U.S. Office of Special Counsel
1

State and local government employees who perform job duties in connection with a program or activity financed with
federal grants or loans are prohibited from: ( 1) using their official authority or influence to affect the results of an election;
and (2) coercing, attempting to coerce, commanding, or advising another employee to engage in political activity. See 5
U.S.C. §§ 1502(a)(l)-(2) and 1501(4).

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, '.\:.W., Suite 218
Weshi11gto11, D.C. 20036-4505
202-804-7000

April 9, 2018
(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:I

(b)(6): (b)(7)(C)

Re: OSC File No. AD- 18~
Dearl (b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

I

I

I

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § l 2 l 2(f) to
issue opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits
you from being a candidate for partisan political office. OSC understands that you are the
(b)(6); (b)(7)(C)
for thel
(b)(6): (b)(7)(C)
_ (?)5_6\_ As explained below, OSC has concluded that the Hatch Act does not prohibit you from
emg a candidate for partisan political office.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of government programs. See generally 5 U.S.C. §§ 1501-1508.
Among other things, the Hatch Act prohibits state and local employees whose salaries are
entirely federally funded from being candidates for partisan political office. See 5 lJ.S.C.
§ 1502(a)(3). Notwithstanding the preceding, the Hatch Act does not apply to individuals
employed by educational or research institutions, establishments, agencies, or systems that are
supported in whole or in part by a state or political subdivision thereof, or by a recognized
religious, philanthropic, or cultural organization. See 5 U.S. C. § 1501 (4 )(B).
OSC understands tha r~~/~~/~, s an educational institution. Because you are
employed by an educational mstttut10n, you are not subject to the provisions of the Hatch Act.
Therefore, the Hatch Act does not prohibit you from being a candidate for partisan olitical
office. Please contact OSC Hatch Act Unit Attorney Kelley ~obriga at (202) 804
if you
have any questions.
(b)(6)
Sincerely
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

(b)(7)
(C)

U.S. OFFICE OF SPECIAL COUNSEL
I 730 M Street, N .W ., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

May 8, 2018
(b)(6): (b)(7)(C)

I __(_b_)(_6)_:_(b_)(_7)_(C)_ __,

Senf via E-mail to: ....

Re: OSC File No. AD-18-1
Dearl

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized under 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. Specifically, you ask several questions regarding the
extent to which the Hatch Act restricts campaign activities related to your current candidacy
c-.
·h 'ff (b)( 6):
1or s en o (b)(?)( aunt (b)( 6): (b)(?)(C)

r,

Employees covered by the Hatch Act include those whose principal position or job is
with a state, county, or municipal executive agency and whose job duties are "in connection
with" programs financed in whole or in part by loans or grants made by the United States or
an agency thereof. 5 U.S.C. § 1501 (4). These employees arc subject to the Hatch Act if, as a
normal and foreseeable incident of their positions or jobs, they perform duties in connection
with federally financed activities. Special Counsel v. Gallagher, 44 M.S.P.R. 57, 61 (1990);
In re Hutchins, 2 P.AR. 160, 164 (Civil Serv. Comm'n 1944). Individuals who supervise
employees who work on federally funded programs have been found to be subject to the
Hatch Act due to their oversight responsibilities for those activities. See In re Palmer, 2
P.AR. 590, 595-96 (Civil Serv. Comm'n 1959). Additionally, employees who play a vital
role in securing and maintaining federally funded grants as well as who perform affirmative
grant-related duties arc covered by the I latch Act. See Special Counsel v. Greiner, 117
M.S.P.R. 117, 121-27 (2011). However, coverage is not dependent on the source of an
employee's salary, 1 nor is it dependent upon whether the employee actually administers the
funds or has policy duties with respect to them. Special Counsel v. Williams, 56 M.S.P.R.
277, 283-84 (1993), aff'd, 55 F.Jd 917 (4th Cir. 1995), cert. denied, 516 U.S. 1071 (1996)
(unreported decision).
Based on the information you provided, you have duties in connection with an activity
financed by the l(b)(6); (b)(7)(C)
cl grant from the U.S. Department of Justice.
Specifically, you are the listed as the prograrn1rector in grant documents, and you directly

1

The Hatch Act prohibits those employees whose salaries are entirely federally funded from being
candidates for partisan political office. That prohibition is not at issue here.

U.S. Office of Special Counsel

I

(b)(6); (b)(7)(C)

I
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supervise the employee who performs the functions for which the grant was awarded. Thus,
you arc subject to the Hatch Act's restrictions.
Covered employees arc prohibited from using their official authority or influence to
affect the result of an election. 2 5 U.S. C. § 15 02 (a)( 1) . lJ nder this provision, a covered
employee who is a candidate for partisan political office may not: wear his uniform while
campaigning for office, including at campaign events or in campaign advertisements, web
pages, signs, or literature; use agency resources such as equipment, vehicles, or office
supplies to advance his candidacy; or request, encourage, suggest, or imply that subordinate
employees assist his campaign efforts. In addition, an employee may not use his official title
and/or position when, for example, signing campaign communications and solicitations or
identifying himself on campaign signs (e.g., "Vote for Chief Deputy John Smith"). Doing so
would create the impression that he is running in his official capacity with the authority of
the agency behind him and, as such, would violate the Hatch Act.
We address your specific questions in light of these rules. You first ask whether you
can feature photographs of yourself in uniform or wearing your badge in campaign materials
such as your website and Facebook page. As explained above, this would violate the Hatch
Act's prohibition against using your official authority or influence to affect the result of an
election. We understand that this issue was brought ta you attention before you requested
this opinion. At that time, you removed all photographs of yourself wearing your uniform or
badge from your campaign sites, and OSC has confirmed this.
Next, you ask whether you may drive your marked sheriff's office vehicle to campaign
events. You explained that as the undcrsheriff, you arc on call at all times, so you arc
required to drive your official vehicle even when off duty. Cnder these circumstances,
merely using your official vehicle as transportation to events would not violate the Hatch
Act. However, you should avoid featuring your vehicle in campaign materials and
displaying the vehicle at campaign events, such as parades or rallies.
You also ask whether you may gather signatures from sheriffs office employees for
your petition. As OSC attorney Carolyn Martorana explained during your April 30, 2018
phone conversation, you may not target sheriffs office employees when seeking signatures.
However, sheriffs office employees are free to sign the petition if they wish. In the same
vein, you stated that employees of the sheriffs office have offered you their support, and you
ask whether they may volunteer for your campaign while they are off duty. 3 Like signing
your petition, sherifrs office employees are permitted to support any candidate they choose,
2

The Hatch Act also prohibits covered employees from directly or indirectly coercing other covered employees
into contributing anything of value for a political purpose. 5 U.S.C. § 1502(a)(2). You told OSC that you do
not plan to engage in fundraising as part of your campaign for sheriff.
3 You also ask whether other county employees may volunteer for your campaign. The Hatch Act does not
prohibit their voluntary participation.

U.S. Office of S ecial Counsel
(b)(6); (b)(7)(C)

age

including you. I [owever, you would violate the Hatch Act if you asked any subordinate
employee to support your campaign. During your phone conversation with Ms. Martorana,
she described ways in which you can avoid problematic situations, including advertising
events online and referring interested deputies to a third party campaign manager for more
information about how they can help your campaign.
Please contact Ms. Martorana at (202) 804
or
any additional questions.
(b)(6):

(b )( 6):
(b)(7)(C)

(b )(7)(
C)

Sincerely,

(b)(6); (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit

osc. 1 0v if you have

U.S. OFFICE OF SPECIAL COUI\SEL
l 730 :\1 Street, "i, W .. Suite 218
Washington. D.C. 20036-4505
202-804-7000

May 22, 2018
(b)(6): (b)(7)(C)

Sent via E-mail to .J...._ _ _(_b)_(6_)_:(_b_)(_7)_(C_)_ ____.

Re: OSC File No. AD-18J...._ _
(b_)(_6)_:(_b)_(7_)(_c)_ ___.
Dear

)Ar. 1...._(_b)_(6_)_:(_b)_(7_)(_c_)___.

This letter responds to your request for a Hatch Act advisory opinion. The L'.S. Office
of Special Counsel (OSC) is authorized under 5 lJ.S.C. § l 212(f) to issue opinions
interpreting the Hatch Act. Specifically, you ask several questions regarding the extent to
which the Hatch Act applies to you when you arc not on duty as a volunteer for the National
Park Service (NPS).
Persons covered by the Hatch Act, 5 U .S.C. §§ 7321- 7326, include those individuals
employed by or holding office in a federal executive agency. The Hatch Act generally
permits most federal employees to actively participate in partisan political management and
partisan political campaigns. 5 U .S.C. § 7323(a). But it prohibits covered individuals from:
(1) using their official authority or influence to affect the result of an election; (2) knowingly
soliciting, accepting, or receiving political contributions from any person; (3) being
candidates for partisan public office; (4) knowingly soliciting or discouraging the political
activity of someone who has business pending before their employing office; and (5)
engaging in political activity while on duty, in the federal workplace, wearing official
uniform or insignia, or in a government vehicle. 5 U.S.C. § 7323(a); 7324(a). "Political
activity" means an activity directed at the success or failure of a political party, candidate for
partisan public office, or partisan political group. 5 C.F.R. § 734. l O1.
According to the information you provided, you volunteer approximately four hours
per week for NPS. NPS docs not compensate you or reimburse you for any expenses. ".'JPS
is a uthorizcd under 54 U.S. C. § 10 2 30 1 to accept the services of vo 1unteers in national parks.
The statute states that, except in limited circumstances, a volunteer "shall not be deemed a
Federal employee and shall not be subject to the provisions of law relating to Federal
employment." 54 U.S.C. § 10230l(c)(l). Volunteers arc not considered federal employees
for purposes of the Hatch Act's restrictions on political activities. See id (providing that
volunteers arc considered employees only for purposes of tort claims, workers'
compensation, and compensation for loss of property incidental to volunteer service, but not
the Hatch Act); see also Director's Order #7, Volunteers in Parks,§ 8.3. Accordingly, the
Hatch Act does not apply to you in your capacity as an NPS volunteer.

U.S. Office of S ecial Counsel
(b)(6): (b)(7)(C)
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We understand that you agreed not to engage in any political activity while you are on
duty. However, your supervising ranger also advised volunteers that, if you identify yourself
as an NPS volunteer on a social media profile, then the Hatch Act prohibits you from
engaging in political activity on social media even when off duty. This guidance is incorrect.
In fact, OSC has advised that even federal employees who identify themselves as such in
their social media profiles may generally post partisan political messages on their social
media pages when they are off duty . 1 Because the Hatch Act docs not apply to you, the
Hatch Act docs not prohibit you from engaging in political activity via social media, even if
you identify yourself as an NPS volunteer on your social media page.
Please contact OSC attorney Carolyn Martorana at (202) 804
additional questions.

if you have any
(b)(6):
(b )(7)(
C)

Sincerely,

(b )( 6); (b )(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit

1

See OSC 's February 13, 2018 Hatch Act Social Media Guidance, p. 7 ,i 3(A), available at
hnps://osc .gov/pages/advisory-opinions.aspx. Some restrictions stil! apply; for example, federal employees
may never solicit political contributions, even via social media, and they may not identify their official titles in
rhe same post in which they advocate for or against a political party or candidate.

L'.S. OFFICE OF SPECIAL COL'NSEL
1730 :\1 Stretl, '.\ .W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

June 4, 2018
(b)(6): (b)(7)(C)

I ____Cb_)_(6_):_(_b)_(7_)_(c_)_ _ ___,

Sent via E-mail to: .....

Re: OSC File No. AD-181~_ _(b_)(_6)_:_(b_)(7_)_(c_,)_
Dearl

__,

(b)(6): (b)(7)(C)

This responds to your request for an advisory opinion concerning the I latch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act would
prohibit you from wcarin a shirt bcarin the insi nia of your employer, the police
department of the Cit o
(b)(6); (b)(7)(C)
at events promoting your candidacy in the
partisan election fa (b)(6):
aunty s en . · or the reasons explained below, the Hatch Act
does not apply to yoJ~¥3\t~ould not prohibit you from engaging in the activity you
describe.
The Hatch Act, 5 Li .S.C. §§ 1501-1508, restricts the political activity of individuals
principally employed by state, county, or municipal executive agencies in connection with
programs financed in whole or in part by loans or grants made by the United States or a
federal agency. It has long been established that an officer or employee of a state or local
agency is subject to the Hatch Act if, as a normal and foreseeable incident of her principal
position or job, she performs duties in connection with an activity financed in whole or in
part by federal funds. In re Hutchins, 2 P.A.R. 160, 164 (1944); Special Counsel v.
Gallagher, 44 M.S.P.R. 57 ( 1990). Except in limited circumstances, 1 coverage is not
dependent on the source of an employee's salary; nor is it dependent upon whether the
employee actually administers the funds or has policy duties with respect to them. See
c''lpecial Counsel v. Williams, 56 M.S.P.R. 277, 283-84 (1993), ajf'd, Williams v. Merit Sys.
Prut. Bd., 55 F.3d 917 (4th Cir. 1995).
Covered employees are prohibited from using their official authority or influence to
affect the result of an election. 5 U.S.C. § 1502(a)(l). Under this provision, a covered
employee who is a candidate for partisan political office may not, for example, wear his

1
Cnder the Hatch Act Modernization Act of 20 l 2, employees whose salaries are paid entirely with federal
funds are prohibited from being candidates in partisan elections. See Hatch Act Modernization Act of 2012,
Pub. L. No, 112-230, § 2, 126 Stat. 1616 (codified at 5 U.S.C. § 1502(a)(3)). Previously, the candidacy
prohibition applied to employees who merely had duties in connection with a federally financed activity. The
candidacy prohibition is not at issue here because your salary is not entirely federally funded.

t: .S. Office of Special Counsel
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uniform while campaigning for office, including at campaign events or in campaign
advertisements. Doing so would create the impression that he is running in his official
capacity with the authority of the agency behind him and, as such, would violate the I latch
Act.
According to the information we received you arc currently working as a narcotics
detective. Your supervisor, Captai
(b)( 6 ):
explained that the police department
It...
participates in the High Intensity Drug ra 1c mg Arca (HIDTA) program and the
Organized Crime Drug Enforcement Task Force (OCDETF) in cooperation with the U.S.
Drug Enforcement Agency (DEA). Cnder those programs, the DEA reimburses the police
department for overtime hours worked by department employees. Captai1 ~?!~~!: ltold OSC
that you do not have any duties related to HIDT A or OCDETF .2 Instead, you work on local
narcotics cases that the DEA does not investigate. Under these circumstances, you do not
have duties in connection with federally financed activities, so the Hatch Act does not apply
to you. Therefore, the Hatch Act would not prohibit you from wearing the police
department's insignia during campaign events. 3
"\/"'7)./,ri\

Please contact OSC attorney Carolyn Martorana at (202) 804
additional questions.

(b)( 6 ): if you

have any

(b )(7)(

C)

Sincerely,

(b)(6); (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit

2
We understand that until~~!\6t . ~ou were one of the police department's designated DEA task force
officers pursuant to an Intergovernmental Personnel Agreement. In that capacity, you were considered a DEA
employee for Hatch Act purposes and would have been prohibited from seeking partisan political office if you
had not stepped down, See 5 U.S.C. §§ 3374(c)(2), 7323(a)(3).
3 Although the Hatch Act would not prohibit the activity you describe, other laws, rules, or regulations may
apply to the use of your organization's official unifonns or insignia. Therefore, you should check with local
authorities for guidance.

U.S. OFFICE OF SPECIAL COUNSEL
17)0 M StTnt. N,W,, Suite 218
Washington, D.C. 20036-4505
202"804-7000

May 1, 2018
(b)(6): (b)(7)(C)
Sent via E-mail to:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD- 181~--(b-)(-6-):-(b-)(-7)-(C-)- ~
Dcarl

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act.
The C.S. Office of Special Counsel has authority under 5 U.S.C. § 1212(f) to issue opinions
intcrpr in he I l tch A . Specifically, you ask several questions re ardin the extent to
which
(b)(6): (b)(7)(C)
city council member and mayor pro tern of
(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C) may use Facebook to promoteCb)(t urrent candidacy for U.S. Representative from
(b)(6): (b)(7)(C)
Congressional district. n;~(i
The I latch Act, 5 U. S.C. § § 1501-15 08, places restrictions on the partisan political
activities of individuals who are principally employed in executive branch agencies of state,
local, and municipal governments, and who have duties in connection with activities financed
by federal loans or grants. 1 5 U.S.C § 1501. These employees are prohibited from using
their official authority or infl uencc to affect the result of a partisan election. 5 lJ. S. C.
§ 1502(a)(l). Conduct prohibited by this provision includes asking subordinate employees to
engage in political activities or using government resources in support of a partisan political
campaign. The Hatch Act also prohibits covered employees from coercing or attempting to
coerce another covered employee to make a political contribution. 5 lJ .S.C. § 1502(a)(2). 2
You ask whether the Hatch Act applies to candidates for Congress. As explained
above, it is an individu '
1
ent in the executive branch of government that trig._,,e""-r_s_ _....,
I-latch Act coverage. I (b)(6): (b)(7)(C is subject to the Hatch Act, it would be by virtue o
position as mayor pro tern, an not ml(:;~capacity as a candidate for U.S. Reoresentative..................................
However, we have not determined wliet er the Hatch Act applies to (b)(G): (b)(?)(C) because
1

The Hatch Act also applies to employees of federal executive branch agencies. S U .S.C. §§ 7321-7326.
Federal employees are prohibited from using their official authority or influence to affect the result of an
election; (2) soliciting, accepting, or receiving political contributions from any person; (3) being candidates for
partisan public office; ( 4) knowingly soliciting or discouraging the political activity of someone with business
pending before their employing office; and (4) engaging in political activity while on duty or in the workplace.
S U.S.C. §§ 7323(a)(l)-(4); 7324(a).
2
In addition, such employees are prohibited from being candidates for partisan political office if their salaries
are entirely funded with federal loans or grants, S U .S.C. § l 502(a)(3 ).
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(b)(
6):

even i ~~{ as covered by the Hatch Act's provisions, the Hatch Act would not prohibi (b)( 6): (b)( 7)(C)
from engaging in the activities you describe in your request.
Your other questions relate to whether (b)(6): (b)(7)(C) campaign can "like" or "friend"
various military groups' Facebook pages, sue as ose set up by the military branches,
specific military units, and rej.kU>"""--'...._._"""""'.........,,uch as military spouses and family members. The
Hatch Act would not prohibit (b)(6): (b)(7)(C) rom reaching out to these groups on social media
or otherwise. Note, however, t at um ormed service members must follow standards of
conduct, such as Department of Defense Directive 1344.10, that could affect their ability to
accept a friend request, or display posts or comments, from a political candidate on official
military social media pages.
Sincerely,

(b)(6): (b)(7)(C)

Ana Galmdo-Marrone
Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSF..L
1730 M Street, N.W., Suite 218
Wuhlngton, D.C. 20036-4505
(202) 804--7000

April 12, 2018
(b)(6): (b)(7)(C)

Re:
Dear

osc File No. AD-18~1___(b_)(_6_):_(b_)(_7)_(c_)_ _~

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act.
You ask whether the Hatch Act prohibits you from being a candidate in the partisan election
for county commissioner i .r1_,/.-,\.t.ri,
(b)(6):
aunty (l-,,\f'i\fr\
(b)(6): while employed by thd _(b)(6); !State
Hospital. For the reasons exp am
elow, t e a c Act does not prohibit you from seeking
partisan political office.
The Hatch Act, 5 U .S ,C. § § 1501-1508, governs the political activity of certain state
and local government employees in order to protect the public workforce from partisan
political influence and ensure the nonpartisan administration oflaws. Among other things,
the Hatch Act prohibits employees of state and local government whose salaries are paid
entirely from federal loans or grants from being candidates for public office in partisan
elections. 5 U.S.C. § 1502(a)(3).
We,........................................, you are an (b)(6); (b)(7)(C)
We
contacted (b)(6); (b)(7)(C) a budget analyst fo
State Hospital, andl(b}(~confinned that
no portion o your sa ary is federally funded.
ere ore, the Hatch Act does not prohibit you
from being a candidate in the partisan election for county commissioner.

,,~~)S~L,

Please contact attorney Carolyn Martorana at (202) 804
if you have any
additional questions.
(b)(6):
(b)(7)
C)

Sincerely,

(b)(6); (b)(7)(C)

Ana Galmdo-Marronc
Chief, Hatch Act Unit

U.S. OFFlCE OF SPECIAL COUNSEL 1730 M Street, ~.W., Suit~ 218
Washington, D.C. 20036-4505
202-804- 7000

June 26, 2018

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:I

Re: OSC File No. AD-18

(b)(6): (b)(7)(C)
(b)(6):(b)(7)(C)

Dea~~--(_b)_(6_)_:(_b)_(7_)(_c)_~

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to
issue opinions interpreting the Hatch Act. Specifically, you ask whether employees of the John
F. Kennedy Center for the Performing Arts (Kennedy Center) are covered by the Hatch Act. As
explained below, only Kennedy Center federal employees are subject to the restrictions of the
Hatch Act.
The Hatch Act governs the political activity of individuals, other than the President and
Vice President, employed in an Executive agency. See generally 5 U.S.C. §§ 7321-7326. An
Executive agency is defined as "an Executive department, a Government corporation, and an
independent establishment." 5 U.S.C. § 105. The Merit Systems Protection Board has held that
the Smithsonian Institution is an independent establishment under 5 U.S.C. §§ 104, 105. See
Pessa v. Smithsonian Inst., 60 M.S.P.R. 421, 425 (1994). Specifically, the Kennedy Center is
"part of the Smithsonian Institution, which is owned and operated by the federal government." 1
Further, the Kennedy Center building was constructed "for the Smithsonian Institution."
20 U.S.C. § 76i(a). And the Kennedy Center receives annual federal funding for the
maintenance and operation of its building, which is considered a "federal facility." 2 Thus, OSC
has concluded that the Kennedy Center, as part of the Smithsonian Institution, is an Executive
agency for purposes of the Hatch Act.
OSC understands that the Kennedy Center employs approximately 55 federal employees.
These federal employees, paid with federal funds, hold positions within the competitive service
1

Makarova v. US., 20 l F. 3d 110, I 12 (2000) (finding that '· [ i]t is undisputed that the Kennedy Center is an entity of
the United States government").
2
http,. 111111 -~Jl!lt;_tJj -u: 111.,:L..!'r~ pa-;.~~jjhout hj~tor:,_ (last visited June 26, 2018).
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and "handle contracting, project management, facilities services and maintenance of the physical
plant, as well as federally funded contracts for security and housekeeping services and
construction and maintenance projects." 3 Because Kennedy Center federal employees are paid
with federal funds and responsible for maintaining the Kennedy Center building, i.e., a federal
facility, they are covered by the Hatch Act and subject to its restrictions. 4
The Kennedy Center also employs approximately 1,000 trust employees. Trust
employees, paid with trust funds, arc responsible for presenting and providing education about
the performing arts. However, they have no duties related to the maintenance of the Kennedy
Center building. Therefore, trust employees of the Kennedy Center arc not federal employees,
and so they arc not covered by the Hatch Act. 5
Please contact OSC Hatch Act Unit Attorney Kelley 1\obriga at (202) 804
if you
have any questions.
(b)(6):
(b )(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act L'nit
U.S. Office of Special Counsel

1 lit tp\

\11111 hc1111L'lh -ccnku11;_, p,1'.:l"'> abuu: '.:(WSl1utclu11 n .,hJJ'- (last visited June 26, 2018).
• Covered employees arc prohibited from: using their official authority or influence for the purpose of affecting the
res u !t of an election; knowing! y soliciting, accepting, or receiving po 1it ical con tri bu lions from any person; being
candidates for public office in partisan elections; and knowingly soliciting or discouraging the political activity of
any indi victual with business before their employing office. 5 U .S.C. § 7323 (a)( l )-( 4 ). The I latch Act also prohibits
employees from engaging in political activity while on duty, in a government bu1lding, while wearing an official
uni form or insignia, or using an official vehicle. 5 U SC. § 7324. Political activity is defined as activity directed
toward the success or failure of a political party, partisan political group, or candidate for partisan political
office 5 C.F R. § 734.101.
5
In fact, a trust employee is considered an "employee" under the :-.lational Lahor Relations Act, which expressly
excludes the United States from its definition of an "employer." See 20 L.S.C. § 76k(f)(2) and 29 U.S.C. § 152(2).
In contrast, most federal employees arc covered by the Federal Labor Relations Act. .'fre 5 L.S.C. § 7103.

U.S. OFFICE OF SPECIAL COUl'iSEL
1730 !\-1 Str~t, N.W., Suite 218
\\'ashington, D.C. 20036-4505
202-804-7000

Julyll,2018

(b)(6): (b)(7)(C)

Sent via E-mail to: ~I_ _ _(b_)(_6)_:_(b_)(_7)_(c_)_ _~
Re: OSC File t,.;o. AD-18~ (b)(6): (b)(7)(C)
De~ (b)(6): (b)(7)(C)

I

I

This letter responds to your request for a Hatch Act advisory opinion. The U.S. Office
of Special Counsel (OSC) is authorized under 5 U.S.C. § 1212(f) to issue opinions
interpreting the Hatch Act. Specifically, you ask several questions regarding the extent to
which the Hatch Act applies to volunteers and Student Conservation Association (SCA)
interns who perform work on I\"ational Park Service (~PS) property and lodge in NPS
housing. We address each of your questions in detail below.
Persons covered by the Hatch Act, 5 C.S.C. §§ 7321- 7326, include those individuals
employed by or holding office in a federal executive agency. The Hatch Act generally
permits most federal employees to actively participate in partisan political management and
partisan political campaigns. 5 U.S.C. § 7323(a). But it prohibits covered individuals from:
(1) using their official authority or influence to affect the result of an election; (2) knowingly
soliciting, accepting, or receiving political contributions from any person; (3) being
candidates for partisan public office; (4) knowingly soliciting or discouraging the political
activity of someone who has business pending before their employing office; and (5)
engaging in political activity while on duty, wearing official uniform or insignia, in a
government vehicle, or while in any room or building occupied in the discharge of official
duties by a federal employee. 5 G.S.C. §§ 7323(a): 7324(a).
First, the Hatch Act does not apply to NPS volunteers. NPS is authorized under 54
U .S.C. § 102301 to accept the services of volunteers in national parks. The statute states
that, except in limited circumstances, a volunteer "shall not be deemed a Federal employee
and shall not be subject to the provisions of law relating to Federal employment." 54 U.S.C.
§ 102301 (c )( 1). Thus, vol untcers are not considered federal employees for purposes of the
Hatch Act. See id. (providing that volunteers are considered federal employees only for
purposes of tort claims. workers' compensation, and compensation for loss of property
incidental to volunteer service, but not the Hatch Act); see also Director's Order #7.

U.S. Office of S ecial Counsel
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Volunteers in Parks, § 8.3. Thus, NPS volunteers are not subject to the Hatch Act's political
activity restrictions.
Likewise, the Hatch Act does not apply to SCA interns. NPS entered into a
cooperative agreement with SCA whereby NPS pays SCA to place students and young adults
at various NPS properties for up to one year to gain experience in environmental education,
community service, and natural and cultural resource management. The agreement expressly
disclaims an employment relationship between NPS and SCA interns. NPS Cooperative
Agreement P 15AC0003 l Art. XII ,i A 14. Consequently, SCA interns are not considered
federal employees for Hatch Act purposes.
Because volunteers and SCA interns are not federal employees subject to the Hatch
Act, the Hatch Act's prohibition against engaging in political activity while in a government
room or building does not apply to them. In any event, OSC has concluded that NPS lodging
is not a "room or building occupied in the discharge of official duties" by a federal employee
as defined in the Hatch Act. See OSC Advisory Opinion, "Canvassing Residents of
Government Housing Units" (Oct. 28, 2008) (available at: https://osc.gov/pages/advisoryopinions.aspx).
Please contact OSC attorney Carolyn Martorana at (202) 804
additional questions.

if you have any
(b)(6)
(b)(7)
(C)

Sincerely,
(b)(6): (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 YI Street, N.W., Suite 218
\Va,hiogtoo, D.C. 20036-4505
202-804-7000

May 4, 2018

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL: l....____(_b_)(6_)_:(_b_)(7_)_(C_)_ _ ___.

6_):~
Re: OSC File No. AD-181~-(b)~(
L (b)(J)(C)
Dearl

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (DSC) is authorized pursuant to 5 U.S.C. § 1212([) to
issue opinions interpreting the Hatch Act. S ecifically, you a<ik whether the Hatch Act prohibits
you from: (1) being appointed to the ri-,v-rvr\
(b)( 6): ·ownship Fire Protection District Board of
Directors (Board); and (2) seeking clec 10n o the Board. OSC understands that you are
employed by U.S. Citizenship and Immigration Services (USCIS). As explained below, the
Hatch Act docs not prohibit you from engaging in these activities.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including USCIS employees. See generally 5 U.S.C. §§ 7321-7326. Among other
things, the Hatch Act prohibits employees from being candidates for public office in partisan
elections. 5 U.S.C. § 7323(a)(3). 1 An election is partisan if any candidate is to be nominated or
elected as representing, for example, the Republican or Democratic Party.
While the Hatch Act prohibits candidacy for partisan elective office, it does not prohibit
employees from being appointed to a partisan elective of
, · cfore, you may accept an
appointment to the Board. Furthermore, according to the r~~;~~;~, aunty Election Board, the
election for Board member is nonpartisan. Therefore, the Hate Act would not prohibit you
from being a candidate in said election.

Covered employees are also prohibited from: using their official authority or influence for the purpose of affecting
the result of an election; knowingly soliciting, accepting, or receiving political contributions from any person; and
knowingly soliciting or discouraging the political activity of any individual with business before their employing
office. 5 U.S.C. § 7323(a). The Hatch Act also prohibits employees from engaging in political activity while on
duty, in a govcmmenl building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7324. Political activity is defined as activity directed toward the success or failure of a political party, partisan
political group, or candidate for partisan political office. 5 C.F.R. § 734.101.
1

•
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However, please be advised that a nonpartisan election may become partisan. Usually a
nonpartisan election is designated as such by state or local law. The law, however, creates only a
rebuttable presumption that an election is nonpartisan. See Special Counsel v. Yoho, 15 M.S.P.R.
409, 413 ( 1983). Evidence showing that partisan politics actually entered a candidate's
campaign may rebut this presumption. See McEntee v. Merit Sys. Prot. Ed., 404 F.3d 1320 (Fed.
Cir. 2005). But no bright-line rule exists that identifies the type or amount of conduct (either by
the candidate or party) needed to prove that a statutorily designated nonpartisan election, in fact,
became a partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. Prat. Bd., 27 F.3d
1560, 1566 (Fed. Cir. 1994). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See id.
Accordingly, a nonpartisan election could become partisan if, for instance, one of the candidates
were to: participate in and win a party caucus; hold himself out as having the party's political
support by advertising this in his speeches, flyers or mailings; seek and advertise the political
party's endorsement; or receive party support in the form of supplies (e.g., wooden stakes for
signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers, posters) or
use of party headquarters. Please note, that the foregoing list is illustrative only and is not an
exhaustive list of the unique combination of facts that could change a nonpartisan election into a
partisan one.
In conclusion, while the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election for Board member, you should refrain from engaging in any of the types of
activities discussed above. Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202)
804
if you have any questions.
(b )( 6):
(b )(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

Ana Galmdo-Marrone
Chief, Hatch Act Unit
U.S. Office of Special Counsel

U.S. OFFICE OF SPECIAL COUNSEL
1730 \f st~eet, :'lo' .w ., Suite 218
w~slti11gton, n.c. 20036-4505
202-804- 7000

April 30, 2018

(b)(6): (b)(7)(C)

I ____(b_)(_6)_:_(b_)(_7)_(C_)_ _ __,
OSC File 1\:o. AD-18~ (b)(6): (b)(7)(C) I

VIA EI,ECTRO:"IIC MAIL: ....

Re:
Dear

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § l 212(f) to
issue opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act rohibits
,.............................................,,ing a candidate in the election for Town Commissioner of the Tov-m o
(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C) OSC understands that you are employed by U.S. Citizenship and Immigration
Services (USCIS). As explained below, the Hatch Act does not prohibit you from being a
candidate in the election for Town offb)(6): (b)(7)(q~own Commissioner.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including lISCIS employees. See generally 5 U.S. C. § § 7321-7326. As such,
employees arc prohibited from: being candidates for public office in partisan elections; using
their official authority or influence for the purpose of affecting the result of an election;
knowingly soliciting, accepting, or receiving political contributions from any person; and
knowingly soliciting or discouraging the political activity of any individual with business before
their employing office. 5 U.S.C. § 7323(a)(l)-(4). The Hatch Act also prohibits employees from
engaging in political activity while on duty, in a government building, while wearing an official
uniform or insignia, or using an official vehicle. 5 U.S.C. § 7324. Political activity is defined as
activity directed toward the success or failure of a political party, partisan political group, or
candidate for partisan political office. 5 C .F .R. § 7 34.10 I.
.------'u..?r<.l.........,.ding to the Town of (b)(6): (b)(7)(C) own Manager, the election for Town of
own Commissioner 1s nonpartisan. While the Hatch Act prohibits candidacy in a
partisan e ectJon, it does not prohibit candidacy in a nonpartisan election. Therefore, the 1latch
Act docs not rohibit you from being a candidate in the nonpartisan election for Town of
(b)(6): (b)(7)(C) fown Commissioner.

~--~-~----
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Csually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rcbuttable presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P .R. 409, 413 ( 1983). Evidence showing that partisan politics actually
entered a candidate's campaign may rebut this presumption. See McEntee v. Merit Sys. Prof.
Bd., 404 F.3d 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies the type or
amount of conduct (either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one. McEntee, 404 F.3d at 1334.
Each case wi!! present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. Prat. Bd., 27 F.3d
1560, 1566 (Fed. Cir. 1994). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See
id. Accordingly, a nonpartisan election could become partisan if, for instance, one of the
candidates were to: participate in and win a party caucus; hold himself out as having the party's
political support by advertising this in his speeches, flyers or mailings; seek and advertise the
political party's endorsement; or receive party support in the form of supplies (e.g., wooden
stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters. Please note, that the foregoing list is illustrative only and
is not an exhaustive list of the unique combination of facts that could change a nonpartisan
election into a partisan one.
In conclusion, while the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election for Town of (b)(6): (b)(7)(C) ·own Manager, you should refrain from engaging
in any of the types of activities discusse a ove. Please contact OSC Hatch Act L'nit Attorney
Kelley Nobriga at (202) 804 - - if you have any questions.
(b)(6):

(b )(7)(

C)

Sinccrclv.
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Cnit

U.S. OFFICE OF SPECIAL COUNSEL
I 730 :\-1 Street, :"i.W., Suite 218
Washington, D.C. 20036-4S0S
202-804-7000

May 22, 2018

(b)(6): (b)(7)(C)

I ___Cb_)_C6_):_(b_)_(7_)(_c_)_ __.

VIA ELECTR0~1c MAIL: ....

Re: OSC File No. AD-18~
Dea~

(b)(6); (b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to
inions inte retin the Hatch Act. S ecificall
ou ask whether individuals employed
(b)(6): (b)(7)(C)
arc subject to the
1tlon. our question 1s a
Employees covered by the I latch Act are those whose principal position or job is with a
state, county, or municipal executive agency and whose job duties are "in connection with"
programs financed in whole or in part by loans or grants made by the United States or an agency
thereof. 5 U.S.C. § 1501(4). But the Hatch Act prohibits employees from being a candidate for
partisan political office only if their salary is entirely funded by a federal loan or grant. 5 U.S.C.
§ 1502(a)(3). 2
1

~--~~.....tate in your request that, following two category five hurricanes, th

1

!~}~~\,

eccived a federal Community Disaster Loan, which is being used to pay the
,....__sa_,,1-ar_,,.ie_s_o_,,f,,....s__,ome employees. (b)(6); (b)(7)(C) !employees whose salaries are entirely funded by
this federal loan are subject to the Hatch Act's candidacy prohibition and prohibited from being a
candidate for partisan political office. 3

I

1

For purposes of the Hatch Act, "state·• includes a territory or possess ion of the United States. 5 C. F. R. § 151.1 01.
The Hatch Act also prohibits covered employees from: (I) using their official authority or influence to affect the
results of an election; and (2) coercing, attempting to coerce, commanding, or ad_vising another employee to engage
in political activity. 5 U .S .C. § 1502(a)(l )-(2); § 1501 (4 ).
J For purposes of the Hate h Act, a partisan politic al office is "any office for which any candidate is nominated or
elected as representing a party any of whose candidates for Presidential elector received votes in the last preceding
election at which Presidential electors were selected, but shall exclude any office or position within a political party
or affiliated organization." 5 U .S.C. §7322(2) (although the definition is in a federal statute, the prohibition is the
same in federal, state, and local contexts).
2
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Please ~on tact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 80'1 (b)( ): if you
6
have any qucst10ns.
(b)(?)(
C)

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, ~.W .. Suitt 218
Washington, D.C. 20036-4505
202-804-7000

).fay 15, 2018

(b)(6): (b)(7)(C)

I ____(b_)(_6_):_(b_)(_7_)(C_)_ _ ____,

VIA ELECTRONIC MAIL: ....

Re: OSC File No. AD-I

sj

(b)(6): (b)(7)(C)

l __(b_)(_6)_:(_b)_(7_)(_c_)___,

Dear....

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel ( 0 SC) is authorized pursuant to 5 U.S. C. § 1212( f) to
issue opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits
a local police officer, who is a candidate for sheriff, from using in campaign materials pictures of
(?)(6): _ lin a uniform that does not have any identifiable agency markings. 1 As explained below,
2
assuming that thl:~Joyee is covered by the Hatch Act and the election is partisan, the Act
does not prohibit (b)_( 6 from using the above-described pictures for campaign purposes.

I_

Employees covered by the Hatch Act are those whose principal position or job is with a
state, county, or municipal executive agency and whose job duties are "in connection with"
programs financed in whole or in part by loans or grants made by the United States or an agency
thereof. 5 U.S.C. § 1501(4). Among other things, the Hatch Act prohibits covered employees
from using their official authority or influence to affect the results of an election. 3 5 U.S.C.
§ l 502(a)(l ). Examples of activities that violate this prohibition include using one's official
position to engage in political activity and wearing an official uniform while campaigning for

1

Please note that this opinion applies even if the picture includes a silhouetted image of an official unifonn without
any identifying agency markings.
2

The Hatch Act's legislative history and relevant case law demonstrate that the Act is applicable only to partisan
activity. For example, when addressing the constitutionality of the Hatch Act, the Supreme Court has clarified that
it is "only partisan political activity that is interdicted." U.S. Civ. Serv. Comm 'n v. Nat'! Ass 'n of Letter Carriers,
413 U.S. 548, 556 ( 1973) (emphasis added),
1

Covered employees who perform duties in connection with federally financed activities are also prohibited from
coercing other employees into making political contributions. 5 U.S.C. § 1502(a)(2). In addition, the Hatch Act
prohibits only those employees whose salary is fully federally funded from being candidates for public office in a
partisan election. 5 U.S.C. § 1502(a)(3).
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office, including at campaign events or in campaign advertisements, web pages, signs, or
literature.
The Hatch Act's use of official authority prohibition focuses, in part, on using one's
official position or influence for campaign purposes. In your question, you specify that the
pictures at issue would not include any identifiable agency insignia, such as a patch, to connect
the employee to Cb)( fficial position. Given that the employee would not be using any agency
insignia to promo (b)( candidacy for partisan political office, using such pictures for campaign
purposes would not v10late the Hatch Act.

e

Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 804 (b)(6): if you
have any questions.
(b)(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Unit
U.S. Office of Special Counsel

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Strrrt, S. W., Sui tr 218

Wnhington, D.C. 20036-4505
2 02-804- 700 0

July 31, 2018

(b)(6): (b)(7)(C)

VIA ELKCTRONIC MAIL: ~I_ _ _(_b)_(6_)_:(_b)_(7_)_(c_)_ _~

Re: OSC file No. AD- 18~~--(b_)(_6)_:(_b)_(7_)(_c_)- ~
Dear

I (b)(6): (b)(7)(C) I

This letter responds to your request for an advisory opinion regarding the Hatch Act. 1
Specifically, you asked whether (1) employees of state Disability Determination Services (DDS)
agencies are considered federal or state employees for purposes of the Hatch Act, and (2) further
restricted employees may "check in'" on social media to campaign-sponsored partisan political
events. As described below, DDS employees arc state employees for purposes of the Hatch Act,
and further restricted employees may "check in" to campaign events.
The I latch Act governs the political activity of certain federal, state, and local
government employees in order to protect the public workforce from partisan political influence
and ensure the nonpartisan administration of laws. See generally 5 lJ .S.C. § § 1501-1508 and
7321-7326. Different restrictions apply to federal employees than apply to state and local
government employees. Compare 5 U. S.C. §§ 7323-7324, with 5 U .S.C. § 1502. The
restrictions imposed upon state and local government employees apply to those individuals who
work in the executive branch and whose principal employment is in connection with an activity
financed by loans or grants made by the United States or a federal agency. 5 U .S .C. § 1501 (4 ). 2
A state employee whose duties are in connection with a federally-reimbursed state program is
subject to the Hatch Act even if the reimbursement is not formally characterized as a ;'loan" or
"grant." See Special Counsel v. Alexander, 71 M.S.P.R. 636, 646-47 (1996). aff'd sub nom.
Alexander v. Merit Sys. Prot. Ed., 165 F.3d 474 (6th Cir. 1999); Field v. County of La Paz, 225
F.3d 662 (9th Cir. 2000) (unpublished table decision).

1

The U.S. Office of Special Coun se 1is authorized by 5 U.S. C. § 1212( f) to issue opinions interpreting the Hatch

Act.
2

The Hatch Act does not apply to employees of an educational or research institution. establishment. agency. or
system supported in who le or in party by a state (or political subdivision thereof). the District of Columbia. or a
recognized religious, philanthropic, or cultural organization. 5 U.S.C. § 1501 (4)(8). Our understanding of DDS
agencies is that emp !oyees of such agencies do not qualify for this exc! us ion from Hatch Act coverage.
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The restrictions imposed upon federal employees apply to those individuals employed by,
or holding office in, either a federal executive agency or a position within the federal competitive
service. 5 U .S .C. § 7322(1 ). In addition to the restrictions applicable to all federal employees,
employees in certain agencies and positions (further restricted employees) are prohibited from
taking an active part in political management or political campaigns. 5 U.S.C. § 7323(b)(2). 3
Further restricted employees may not, for example, engage in activities done in concert with a
political party or candidate for partisan political office. 5 C.F .R. § 734.41 I.

1. Are DDS employees considered federal or state employees for purposes of the
Hatch Act?
We understand that DDS agencies are state agencies that determine whether an individual
applying for benefits under the federal Old-Age, Survivors, and Disability Insurance (OASDI)
program is, in fact, under a disability. 4 The U.S. Government reimburses DDS agencies for the
costs associated with making disability determinations. Federal reimbursement for the salaries
of DDS employees who perform duties unrelated to the OASDI program is reduced
proportionately with those employees' non-OASDI duties. While DDS agencies are reimbursed
for their OASDI-related expenses and must comply with regulations issued by the Commissioner
of Social Security, 42 U.S.C. § 421(a)(2), (e), the agencies are not under the direct administrative
control of the federal government. furthermore, DDS employees arc paid by their employing
state and not directly by a federal agency. DDS employees are therefore state employees for
purposes of the Hatch Act.
As state employees, DDS employees are covered by the Hatch Act if they have job duties
in connection with a program financed in whole or in part by loans or grants made by the United
States. 5 For example, a DDS employee whose salary is federally funded, or who supervises
employees whose salaries are federally funded, is subject to the Hatch Act. See In re Palmer,
2 P.A.R. 590, 595-96 (Civi I Serv. Comm 'n 1959). However, coverage is not dependent on the
source of an employee's salary, nor is it dependent upon whether the DDS employee actually
administers federal funds or has policy duties with respect to them. See Special Counsel v.
Williams, 56 M. S.P .R. 277, 283-84 ( 1993 ), aff'd, 5 5 F .3d 91 7 ( 4th Cir. 1995), cert. denied, 516
U.S. 1071 (] 996) (unreported decision).
In sum, all DDS employees, including those who perform collateral state duties, are state
employees for purposes of the Hatch Act. Such employees may be subject to the Hatch Act as
explained above and should be advised accordingly.

1
Ofrelevance here, Administrative Law Judges and career appointees in the Senior Executive Service-both of
which are employed by the L'.S. Social Security Administration -are further restricted employees. 5 U.S.C.
§ 7323(b)(2)(B)(ii).
4
State DDS agencies may assume responsibility for making disability detcnninations provided that the
Commissioner of Social Security has not found that the relevant agency has substantially failed to make disability
determinations in accordance with federal law. 42 U.S.C. § 42 I (a)(l ).
1
We assume for purposes of this advisory opinion that each state's DDS agency is within that state's executive
branch of government.
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2. May further restricted employees "check in" on social media to campaign
events?
Yes, further restricted employees may ''check in" on social media to campaign events.
Merely checking in does not constitute taking an active part in political management or a
political campaign and is therefore permissible under the Hatch Act.
Some social media platforms offer users the ability to check in at an event, i.e., to mark
themselves physically present at the event. In doing so, the user generally triggers a notification
sent to the user's network informing members of the network that the user is at a particular event.
In some cases, the user can also add a message or choose to notify only certain members of the
user's network.
We have previously advised that a further restricted employee does not violate the Hatch
Act by indicating on social media the employee's intent to attend a political event, including a
fundraising event, provided that the employee does not do so while on duty or in the workplace.
This is true notwithstanding that the employee's intention to attend is viewable by members of
the employee's network. Similarly, a further restricted employee does not violate the Hatch Act
merely by checking in to that same event once the employee arrives at the event. 6
Certain actions that an employee may take when checking in on social media to a
campaign event could, however, violate the Hatch Act. For example, any federal employee-further restricted or not - -would violate the Hatch Act if the employee were to include a message
requesting donations to the partisan campaign or political party hosting the event. Note that the
violation would not arise from the employee checking in, but rather from the employee's
additional effort to engage in prohibited fundraising.
Please contact OSC attorney Eric Johnson at (202) 804 (b)( 6): ·r you have any additional
questions.

(b~?

Sincerely,
(b)(6); (b)(7)(C)

6

Presumably the employee is not attending the event while on duty, wearing a uniform or insignia identifying the
employee's federal employment, or using a vehicle owned or leased by the U.S. Government. any one of which
would violate the Hatch Act

U.S. OFFICE OF SPECIAL COU~SEL
1730 M Strtet, :\',W., Suitt 218
Wa1hin1:ton, D.C. 20036-4505
202-804- 7000

July 13, 2018

(b)(6): (b)(7)(C)

VIA EMAIL: l,...___ _ __,_(b......
)(--'-6)-'--'(:......
b)......
(7-'-'")(C_,_)_ _ ____.
Re: OSC File No. AD-I8j

(b )( 6):
(1

) (::7~ (O'

I

Dear ...._(b_)_(6_):_(b_)(_7)_(c_)___.
This letter is in response to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the I latch Act. Specifically, you ask whether you may maintain your
elected positions as a justice of the peace and a school board member once you begin working
for U.S. Immigration and Customs Enforcement (ICE). You also ask whether you may seek
reelection to these positions. Our advice is below.
Federal executive branch employees, including ICE employees, are subject to the Hatch
Act. 5 lJ.S.C. §§ 7321-7326. The Hatch Act prohibits federal employees from, among other
things, being candidates for partisan political office. 5 U.S.C. § 7323(a)(3). 1 Partisan political
office is defined as "any office for which any candidate is nominated or elected as representing a
party any of whose candidates for Presidential elector received votes in the last preceding
election at which Presidential electors were selected but docs not include any office or position
within a political party or affiliated organization." 5 C .F .R. §734.101. The Hatch Act does not
prohibit employees from being candidates for public office in nonpartisan elections.
In addition, the I latch Act does not prohibit a federal employee from holding public office,
and thus it docs not bar a person from retaining an elective office upon entering federal service.
Therefore, the Hatch Act docs not prohibit you from continuing to serve both on the (b)(6): (b)(7)(C)
fb)(B); (b)(?)(C)
~chool Board and as a justice of the peace in (b)(6):
once
you begm employment with IC . But you should seek guidance from an ICE ethics official
regarding other rules or regulations that may govern such activity.
With respect to the election for the justice of the peace position, we understand that the
Republican and Democratic parties nominate candidates and that candidates' party affiliations
appear on the ballot. Therefore, while you may serve as a justice of the peace until the end of
your current term, the Hatch Act rohibits ou from seekin reelection while an ICE employee.
But because the election for the b)(6); (b)(7)(C)
School Board is

1
The Hatch Act also prohibits federal employees from: using their official authority or influence to affect the result
of an election; soliciting, accepting, or receiving political contributions; so Heiting or discouraging the political
activity of any person who has business before their agency; and engaging in political activity while on duty, in a
government room or building, wearing an official uniform, or using a government vehicle. 5 U.S.C. §§ 7323-7324.

•
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nonpartisan, the Hatch Act does not prohibit you from seeking reelection to this position while
you are a federal employee.
Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttablc presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P.R. 409, 413 ( 1983). Evidence showing that partisan politics actually
entered a candidate's campaign may rebut this presumption. See McEntee v. Merit Sys. Prot.
Ed., 404 F.3d 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies the type or
amount of conduct (either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. I'rot. Ed., 27 F .3d
15 60, 15 6 6 (Fed. Cir. 19 94). So the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See
id. Accordingly, a nonpartisan election could become partisan if, for instance, one of the
candidates were to: participate in and win a party caucus; hold himself out as having the party's
political support by advertising this in his speeches, flyers or mailings; seek and advertise the
political party's endorsement; or receive party support in the form of supplies (e.g., wooden
stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters. Please note, that the foregoing list is illustrative only and
is not an exhaustive list of the unique combination of facts that could change a nonpartisan
election into a partisan one.
Accordingly, while the Hatch Act does not prohibit you from being a candidate in a
nonpartisan election for school board, you should refrain from engaging in any of the types of
activities discussed above.
(b)(6):
Please contact me at (202) 804
if you have any questions regarding this matter.

(b~?

(b)(6): (b)(7)(C)
Erica S. Hamrick
Deputy Chief
Hatch Act Unit

C.S. OFFICE OF SPECIAL COUNSEL
1730 :\1 Street, N.W., Suite 218
Washington, D.C. 200J6-4S05
202-804- 7000

July12,2018
(b)(6): (b)(7)(C)

VIA ELECTRO:\IC MAIL:

I

Re: OSC File No. AD-1
Dearl

(b)(6): (b)(7)(C)

sJ

(b)(6): (b)(7)(C)

I
I

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act.
The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 12 l 2(f) to issue
opinions interpreting the I latch Act. You ask whether the I latch Act prohibits you from:
( l) being appointed to the (b)(6); (b)(7)(C)
oard of Trustees (Board); and (2) seeking
election to the Board. OS un erstan st at you are employed by the C.S. Citizenship and
Immigration Services (USCIS). As explained below, the Hatch Act does not prohibit you from
engaging in these activities.
The I I atch Act governs the po 1it ical ac ti vi ty of fc deral ci vi 1ian executive branch
employees, including U SCI S employees. .\'ee generally 5 U. S.C. §§ 7321-7326. Among other
things, the I latch Act prohibits covered employees from being candidates in elections for
partisan political office. 5 lJ .S.C. § 7323(a)(3). 1 An election is partisan if any one of the
candidates represents a party whose nominee in the last Presidential election received votes.
5 U.S.C. § 7322(2). 2
While the I latch Act prohibits employees from being candidates for partisan political
office, it docs not prohibit them from being appointed to a public office, partisan or otherwise.
Therefore, you may accept an appointment to the Board. Furthermore, according to thcl (b)(6):
!Assistant Town Clerk, the election for Board trustee is nonpartisan. The Hatch Act

I }?]£~L

~------------1

Covered cmp loyees are also prohibited from: using their official authority or inn uence for the purpose of affecting
the result of an election; knowingly soliciting, accepting, or receiving political contributions from any person; and
knowingly soliciting or discouraging the political activity of any individual with business before their employing
office. 5 L'.S.C § 7323(a). The Hatch Act also prohibits employees from engaging in political activity while on
duty, in a government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7324. Political activity is defined as activity directed toward the success or failure of a political party, partisan
political group, or candidate for partisan political office. 5 C.F.R. § 734.10 I.
2
For instance, an election is partisan if a candidate represents the Democratic, Republican, Libertarian, or Green
Party.

~
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does not interdict nonpartisan activity and, as a result, the Act does not prohibit you from being a
candidate in the nonpartisan election for Board trustee:'
Plea<;e note that a nonpartisan election may become partisan. Usually, a nonpartisan
election is designated as such by state or local law. The law, however, creates only a rebuttable
presumption that an election is nonpartisan. See Special Counsel v. Yoho, 15 M.S.P.R. 409, 413
( 19 83). Evidence showing that partisan po Ii tics entered a candidates' campaign may rebut this
presumption. See McEntee v. Merit Sys. Pru!. Rd., 404 F .3d 1320 (Fed. Cir. 2005). However, no
bright-line rule exists that identifies the type or amount of conduct (either by the candidate or
party) needed to prove that a statutorily designated nonpartisan election, in fact, became a
partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit ~ys. Prat. Bd., 27 F.3d
15 60, 1566 (Fed. Cir. 1994 ). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See id.
Accordingly, a nonpartisan election could become partisan if, for instance, one of the candidates
were to: participate in and win a party caucus; hold himself out as having the party's political
support by advertising this in his speeches, flyers, or mailings; seek and advertise the political
party's endorsement; or receive party support in the form of supplies (e.g., wooden stakes for
signed, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers, posters) or
use of party headquarters. Please note that the foregoing list is illustrative only and is not an
exhaustive list of the unique combinations of facts that could change a nonpartisan election into a
nonpartisan one.
In conclusion, although the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election for Hoard trustee, you should refrain from engaging in any of the types of
activities discussed above. Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202)
804
'f you have any questions.
(b)(6):
(b )(7)(
C)

(b)(6): (b)(7)(C)

Enca . amnc
Deputy Chief, Hatch Act Unit

J The Hatch Act's !egislati ve history and relevant case law demonstrate that the Act is applicable only to partisan
activity. For cxamp le, when addressing the constitutionality of the Hatch Act, the S uprcme Court has clarified that
it is "only partisan political activity that is interdicted." US Civ Serv. Comm 'n v. Nat'/ Ass 'n of Letter Carriers,
413 L:.S. 548,556 (1973) (emphasis added).

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, ~.W., Suite 218
Washington, O,C. 20036-4505
202-804-7000

July 10, 2018

(b)(6): (b)(7)(C)

Via E-mail to:~I__(b_)(_6_):_(b_)(_7)_(c_)_~
Re: OSC File No. AD-18~

(b)(6): (b)(7)(C)

Dear ~I__(_b)_(6_):_(b_)_(7_)(_c)_~
This letter responds to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U. S.C. § l 212(f) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits you
from bein a candidate for partisan political office. We understand that you work at the
(b)(6): (b)(7)(C)
Federal Building/Courthouse and are sworn in as a special deputy of the
l.J . . Mars as Service (USMS), but you arc employed by (b)(6): (b)(7)(C) a private company that
contracts with the C'SMS. As explained below, the Hatch ct oes no apply to you.
Persons covered by the Hatch Act, 5 U.S.C. §§ 7321-7326, include those individuals
employed by or holding office in a federal executive agency. The Hatch Act generally permits
most federal employees to actively participate in partisan political management and partisan
political campaigns. 5 U.S.C. § 7323(a). However, a covered employee may not be a candidate
for partisan political office. 5 lJ .S .C. § 7323(a)(3 ).
According to the information you provided ou are not employed by or holding office in a
federal executive agency. Rather, you work for (b)(6): (b)(7)(C), a private corporation that
provides services to the USMS and other federal agencies on a contract basis. Thus, you arc
employed by an independent contractor and not a federal agency. Independent contractors are
not subject to the Hatch Act's restrictions, so the Hatch Act does not prohibit you from being a
candidate for a partisan political office. 5 C.F.R. § 734.205 (example 5).
(b)( 6): ·r
h
dd.1t10na
.
l questrnns.
.
P1ease contact me at (2 02) 804 (b)(?)
1 you ave any a
C)

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Strut, N.W., Suite 218
Washini:ton, D.C. 200J6-4SOS
202-804-7000

August 7, 2018

(b )( 6): (b )(7)(C)

Sent via E-mail to: I...._ _ _ _(_b)_(6_):_(b_)_(7_)(_c)_ _ ___.
Re: OSC File No. AD-18~
Dea~

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

I

This letter responds to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel has authority under 5 U.S.C. § 1212(0 to issue opinions
interpreting the Hatch Act. Specifically, you ask whether the Hatch Act prohibits a township
recreation center built with Federal Emergency Management Agency (FEMA) funds from being
used for partisa!1 political activity.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. See generally 5 U.S,C. §§ 1501-1508. Only those state
and local government employees who work in the executive branch, or an agency or department
thereof, and whose principal employment is in connection with an activity financed in whole or
in part by loans or grants made by the United States or a federal agency are subject to the Hatch
Act. 5 U.S.C. § 1501(4). Such employees may not: (I) use their official authority or influence
for the purpose of interfering with or affecting the result of an election; (2) coerce, attempt to
coerce, command, or advise another state or local government employee to engage in political
activity; or (3) be a candidate for elective office, if the employee's salary is paid entirely by loans
or grants made by the United States or a federal agency. 5 U.S.C. § 1502(a)(l)-(3).
The Hatch Act, however, would not prohibit a township recreation center built with FEMA
funds from being used for artisan political activity. 1 If you have any further questions, please
contact me at (202) 804
(b)(6):
(b)(7)(C)

Sincerely
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit
1
But, assuming the township employees responsible for the recreation center are covered by the Hatch Act, there
could be potential Hatch Act issues if, for example, the employees allowed only members of one political party to
use the center.

U.S. OFFICE OF SPECIAL COU~SEL
1730 M Street, N.W., Suite 218
Wnhington, D.C 20036-4505
202-804-7000

August 6, 2018
(b)(6): (b)(7)(C)
VIA ELECTRONIC MAIL:

I

Re: OSC File AD-18~
Dearl

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act's
application to independent contractors and certain state employees. 1 Your questions are addressed
below.

1. Are state employees who work on afederallyjunded stale tram.portation project subject to
any provisions of the Hatch Act?
Employees covered by the Hatch Act include those whose principal position or job is with a
state, county, or municipal executive agency and whose job duties are "in connection with" programs
financed in whole or in part by loans or grants made by the United States or an agency thereof. 5 U.S.C.
§ 1501 (4 ). These employees are subject to the Hatch Act it~ as a normal and foreseeable incident of
their positions or jobs, they perform duties in connection with federally financed activities. See Special
Counsel v. Gallagher, 44 M.S.P.R. 57 (1990); In re Hutchins, 2 P.A.R. 160, 164 (1944). Individuals
who supervise employees who work on federally funded programs have been found to be subject to the
Hatch Act due to their oversight responsibilities for those activities. See In re Palmer, 2 P.A.R. 590,
595-96 (Civil Serv. Comm'n 1959). Additionally, employees who play a vital role in securing and
maintaining federally funded grants as well as who perform affirmative grant-related duties are covered
by the llatch Act. See Special Counsel v. Greiner, 117 M.S.P .R. 117, 121-27(2011 ). However,
coverage is not dependent on the source of an employee's salary;2 nor is it dependent upon whether the
employee actually administers the funds or has policy duties with respect to them. See Special Counsel
v. Williams, 56 M.S.P.R. 277, 283-84 (1993), ajf'd, Williams v. Merit Sys. Prat. Bd., 55 F.3d 917 (4th
Cir. 1995), cert. denied, 516 lJ .S. 1071 (1996) (unreported decision}.
Based upon the preceding, state employees who work on transportation projects financed in
whole or in part by federal funds are subject to the following provisions of the Hatch Act. The Hatch
Act prohibits covered state employees and officers from: (1) using their official authority or influence to
affect the results of an election; and (2) coercing, attempting to coerce, commanding, or advising another
employee to engage in political activity. See 5 U.S.C. § 1502(a)(l )-(2). Examples of activities that
violate these two prohibitions include telling other employees to volunteer for a partisan political
1

The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 1212(f) to issue opinions interpreting the Hatch
Act.
2
The Hatch Act prohibits those employees whose salaries are entirely federally funded from being candidates for partisan
political office. See 5 U.S.C. § 1502(a)(3). This prohibition is not at issue in your request.
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campaign or give a campaign contribution and asking subordinate employees to engage in political
activity in support of or opposition to a candidate for partisan political office.
2. Are ribbon cuttings, speeches, and similar activities by a state governor considered political

activities under the Hatch Act when these activities occur on stare time at a federally-funded
state transportation project?
For purposes of the Hatch Act, political activity is defined as activity directed toward the success
or failure of a political party, partisan political group, or candidate for partisan political office. 5 C.F.R.
§ 734. 10 1. Acti vi ties such as those you describe do not constitute po Ii ti cal activity, as defined above,
because they are generally part of an elected officer's official duties. Therefore, even assuming the state
governor is covered by the Hatch Act, engaging in such activities in his official capacity, without more,
does not violate the Act.
3. Is a state employee engaging in an OSC prohibited personnel practice (PPP) if this person
encourages, entices, requires, or otherwise compels either explicitly or implicitly any state
employee, private consultant or contractor personnel working on a federally-funded state
transportation project to participate in the planning or execution ofa political activity on
state time and/or on the state transportation project site?
OSC's jurisdiction in PPP matters only extends to federal employees and, as a result, OSC does
not have jurisdiction over any such matters affecting a state employee. However, as noted above, the
Hatch Act prohibits covered employees from coercing, attempting to coerce, commanding, or advising
another employee to engage in political activity.
4. Are private consultant and contractor personnel who work on a federally-funded state
transportation project considered state employees for Jlatch Act purposes?

OSC understands that these private consultants and contractors arc considered independent
contractors who must place a bid with the state to work on a state transportation project. The Hatch Act
does not apply to independent contractors. Accordingly, because these individuals arc not employed by
or holding office in a state, county, or municipal executive agency, they are not subject to the provisions
of the Hatch Act.
Please contact Hatch Act Unit Attorney Kelley >Jobriga at (202) 804
questions.

Sincerely,
(b )( 6); (b )(7)(C)

na a m o- arronc
Chief, Hatch Act Unit
U.S. Office of Special Counsel

if you have any
(b)(G):
(b )(7)(
C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., S11ite 218
Washington, D.C. 20036-4505
202-804- 7000

August 10, 2018

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL: ~I_ _ _ _(_b)_(6_)_:(_b)_(7_)_(C_)_ _ _~

Re: OSC File No. AD-18j
De~

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

I

This letter responds to your request for an advisory opinion regarding the Hatch Act. 1
Specifically, you asked whether the Hatch Act would prohibit an employee of a 50l(c)(3)
nonprofit organization, whose salary is partially funded through the federal Temporary
Assistance for Needy Families (TANF) program, from running for partisan political office. As
described below, the Hatch Act would not prohibit the employee from running for partisan
political office.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration oflaws. See generally 5 U.S.C. §§ 1501-1508. Only those state
and local government employees who work in the executive branch and whose principal
employment is in connection with an activity financed in whole or in part by loans or grants
made by the United States or a federal agency are subject to the Hatch Act. 5 U.S.C. § 1501(4).
Among other things, covered employees may not be a candidate for elective office, if the
employee's salary is paid completely by loans or grants made by the United States or a federal
agency. 5 C.S.C. § 1502(a)(3). 2
The Hatch Act generally docs not apply to employees of private nonprofit organizations.
I lowever, certain federal grant programs contain a provision deeming recipient organizations as
state or local government agencies for purposes of the Hatch Act. See, e.g., 42 U.S.C.

1
The L'.S. Office of Special Counsel is authorized by 5 U.S.C.
Act.
2
Covered cmp loyees also may not: use their official authority
affecting the result of an election; or coerce, attempt to coerce,
government employee to engage in political activity. 5 U .S.C.

§ 1212(f) to issue opinions interpreting the Hatch
or influence for the purpose of interfering with or
command, or advise another state or local
§ l 502(a){ I )-(2).

U.S. Office of Special Counsel
Page 2
§§ 9851 (a) and 9918(b) (deeming organizations receiving Head Start and Community Service
Block Grant funds, respectively, as state or local agencies for purposes of the Hatch Act).

We understand that the nonprofit organization in question receives federal funding
pursuant to either the TANF Block Grant or Social Services Block Grant programs. 3 Neither of
these programs contains a provision deeming a nonprofit organization that receives grant funds a
state or local agency for purposes of the Hatch Act. Accordingly, employees of the nonprofit
organization are not subject to the Hatch Act merely because the organization receives funding
derived from either block grant program. Even if the nonprofit organization were deemed a state
or local government agency-for instance, because it received Head Start funding-an employee
would be permitted to run for partisan political office provided that the employee's salary was
not paid completely by loans or grants made by the United States or a federal agency.
Please contact OSC attorney Eric Johnson at (202) 804 (b)(6): if you have any additional
questions.
(b

g)

(b)(6): (b)(7)(C)

3
You indicated that the nonprofit receives TANF funds awarded under 42 U.S.C. § 1397. Section 1397 authorizes
Social Services grants, while TANF grants are authorized under 42 U.S.C. §§ 601-619. However, these two grant
programs are related in that states may use a portion of their federal T ANF funding to carry out programs pursuant
to the Social Services grant program. 42 U.S.C. § 604(dXl)(A) ("a State may use not more than 30 percent of the
amount of any grant made to the State under section 603(a) [authorizing Block Grants to States for Temporary
Assistance for Needy Families] of this title for a fiscal year to carry out a State program pursuant to ... division A
[authorizing Block Grants to States for Social Services Programs] ofsubchapter XX ofthis chapter"). Because
neither grant program deems nonprofit organizations that receive grant funding to be state or local agencies for
purposes of the Hatch Act, it is immaterial which of the two programs is the source of the organization's funding.

U.S. OFFICE OF SPECIAL COUNSEL
1730 .\1 Street,~.\\'., Suite 218
Washington, D.C. 20036-4505
202-804-7000

August 16, 2018
(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

Re: OSC File No. AD-18~
Dearl

(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion regarding the Hatch Act. 1
Specifically, you asked whether a federal employee may contribute to an incumbent senator's
reelection campaign and then solicit the senator's help in obtaining a promotion. 2 As described
below, the Hatch Act docs not prohibit either activity, but other laws may limit a senator's ability
to assist a federal employee in obtaining a promotion.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including employees of the Federal Reserve Board of Governors. See generally
5 lJ.S.C. §§ 7321-7326. Among other things, the Hatch Act prohibits covered employees from
engaging in political activity while on duty or in the federal workplace. 5 C.S.C. § 7324(a). 3
"Political activity" is defined as activity directed toward the success or failure of a political party,
partisan political group, or candidate for partisan political office. 5 C.F.R. § 734. l 01.
The I latch Act docs not prohibit any employee from contributing to a partisan political
campaign. 4 It does, however, impose restrictions on how such contributions can be made.
Contributing to a partisan political campaign is political activity under the Hatch Act because it
is directed toward the success of the campaign. Therefore, contributions must be made in
accordance with the Hatch Act's political activity restrictions. In particular, a covered employee
1

The U.S. Office of Special Counsel is authorized by 5 U.S.C. § 1212(f) to issue opinions interpreting the Hatch
Act.
2
We acknowledge that your question was whether a less restricted employee may engage in such activity.
However, the distinction between a less restricted and further restricted employee is immaterial in this case as the
Hatch Act would not prohibit an employee in either category from either making a political contribution or soliciting
a senator·s help in obtaining a promotion.
J Covered employees are also prohibited from: using their official authority or influence to affect the result of an
election; knowingly soliciting, accepting, or receiving political contributions from any person; running for the
nomination or as a candidate for election to a partisan political office; or knowingly soliciting or discouraging the
political activity of any individual with matters pending before their employing office. 5 U.S.C. § 7323(a).
4
The one limited exception, not relevant here, is for employees of the Federal Election Commission (FEC). FEC
employees are prohibited from contributing to a current member of Congress or an officer ofa uniformed service.
5 C. S.C. § 7323(b)(l ).
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may not make a political contribution while on duty, in the federal workplace, or using a vehicle
owned or leased by the federal government. For example, an employee may not use a personal
electronic device to make a partisan political contribution if the employee is on duty or while
sitting at the employee's desk in the federal workplace. 5 Provided that an employee complies
with the Hatch Act's political activity restrictions, that employee may contribute to a partisan
political campaign.
The second part of this question-whether an employee can solicit a senator's help in
obtaining a promotion----does not implicate the Hatch Act. However, the request likely
implicates other laws. Among these may be laws governing federal hiring and promotions.
ethical conduct by federal employees, and the use of official authority by members of Congress.
We cannot opine on those laws and recommend that you consult with your agency ethics
officials or with private counsel for legal advice about this matter .
. Please contact OSC attorney Eric Johnson at (202) 804 (b)( 6): if you have any additional
quest10ns.
(b)(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

nca . amnc
Deputy Chief, Hatch Act Unit

5 Note

that the federal workplace includes cafeterias and gyms located in a federal building, even if the cafeteria or
gym space is leased by a contractor. See 5 C .F .R. § 734.306, Example ! 7.

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, :\.W., Suite 218
Wuhington, D.C. 20036-4505
202-804· 7000

August 14, 2018

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

VIA ELECTRO:'liiIC MAIL:

Re: OSC File No. AD-1

sj

IJcar~I___(_b_)(_6)_:(_b)_(7_)_(c_)_ _

(b)(6): (b)(7)(C)

I
I

~

This letter from the U.S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion regarding the Hatch Act. 1 S ecifically, you asked whether you, an incumbent
sheriff up for reelection in the State o r~~;~~)~. may wear your uniform and drive your
agency-issued vehicle to an event at w 1c you gather signatures for your reelection nominating
petition. As described below, the Hatch Act does not prohibit such activity.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. See generally 5 L' .S.C. §§ 1501-1508. The Hatch Act
applies to state and local government employees who work in the executive branch and whose
principal employment is in connection with an activity financed in whole or in part by loans or
grants made by the United States or a federal agency. 2 5 U.S.C. § 1501(4). Such employees
generally may not: (1) use their official authority or influence for the purpose of interfering with
or affecting the result of an election or a nomination for office; (2) coerce, attempt to coerce,
command, or advise another state or local government employee to engage in political activity;
or (3) be a candidate for elective office, if the employee's salary is paid completely by loans or
grants made by the United States or a federal agency. 5 U.S. C. § 15 02 (a)( 1)-(3). Individuals
holding elective office are exempt from the candidacy prohibition. 5 U.S.C. § 1502(c)(4).
We have interpreted the statutory restriction on an employee using official authority or
influence to affect an election to prohibit most covered employees from using an official title or
wearing an agency uniform while engaging in political activity. However, we generally do not
extend those prohibitions to employees holding elective office. Congress has explicitly granted
employees holding elective office greater leeway to engage in political activity by exempting
1

OSC is authorized by 5 U.S.C. § l 2 l 2(f) to issue opinions interpreting the ~atcb Act
We assume for purposes of this advisory opinion that sheriffs in the State o(~ !(6);_ _ ~re within the executive
branch and that you have duties in connection with an activity financed by the United States or a federal agency, and
therefore that you are subject to the Hatch Act.

2
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them from the candidacy prohibition. Because incumbents already hold partisan political office,
we have reasoned that incumbents do not violate the Hatch Act by wearing a uniform or using an
official title while campaigning for reelection. Thus, we have advised that a sheriff may attend
campaign events while wearing his uniform and identifying himself as the sheriff or use
photographs of himself in uniform for campaign purposes. Similarly, a sheriff does not violate
the Jlatch Act by driving an agency-issued vehicle to a campaign event.
This is not to say that sheriffs are completely exempt from the prohibition on using
official authority to interfere with or affect an election or a nomination for office. Certain other
actions, such as a sheriff offering leniency to an individual suspected of violating the law in
exchange for that person's promise to vote for the sheriff, would constitute a prohibited use of
official authority. Similarly, a sheriff may not go door-to-door canvassing for voter support
while in uniform. This is so because a private citizen, not knowing whether the shcri ff was there
to discuss a law enforcement matter, might feel compelled to open the door when that citizen
would not feel similarly compelled to open the door for campaign volunteers or a candidate not
in uniform. To avoid creating any such feelings of compulsion, which would be a prohibited use
of official authority, a sheriff should not engage in door-to-door canvassing while in uniform.
Additionally, sheriffs remain subject to the Hatch Act prohibition on coercing or
attempting to coerce other employees into making political contributions. See 5 U.S.C.
§ 1502(a)(2). Asking a subordinate employee to make a political contribution or volunteer for a
political campaign is considered inherently coercive . .'5ee Special Counsel v. Acconcia (CB1216-06-0007-T-l, February 26, 2007) (Initial Decision at 9), modified, 107 M. S .P.R. 60 (2007),
citing Special Counsel v. Purnell, 37 M.S.P.R. 184, 195 (1988), ajf'd sub nom. Fe/av. U.S. Merit
Sys. Prat. Ed., 730 F. Supp. 779 (N .D. Ohio 1989). Where the supervisor-subordinate
relationship exists, no particular words are required to establish coercion because virtually any
language can be threatening. See Special Counsel v. Gallagher, 44 M.S.P.R. 57, 76 (1990).
Thus, sheriffs should not ask subordinate employees to contribute to a political campaign.
Please contact OSC attorney Eric Johnson at (202) 804 (b)(6): if you have any additional
questions.
(b)(7)
C)

Sincerely
(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COU~SEL
1730 :vi Street, KW., Suite 21S
Washington, D.C. 20036-4505
202-804-7000

August 7,2018

(b)(6): (b)(7)(C)

Re: OSC File AD-18~

(b)(6): (b)(7)(C)

Dear_l__~_)(_6_):_~_)(_7)_~_)_ _
This letter is in response to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.....~c~.~1=2~12~~-----·-·
interpreting the Hatch Act. You ask whether the Hatch Act prohibit
(b)(6): (b)(7)(C)
a l(b)(6): I
kb)(6): (b)(7)(C)
1with thel (b)(G):
artment of Trans ortation, ram emg appomte to and
subsequently holding the position of
(b)(6):
County (b)(6): Republican Party Chair. Your question
1
1
1
is addressed below.
'-' ""'' ,-,-,.
(b)(7)(C)

be

The Hatch Act governs the political activity of certain state and local government employees to
protect the public workforce from partisan political influence and ensure the nonpartisan administration
oflaws. See generally 5 U.S.C. §§ 1501-1508. State and local employees who perform job duties in
connection with a program or activity financed with federal grants or loans are prohibited from:
(1) using their official authority or influence to affect the results of an election; and (2) coercing,
attempting to coerce, commanding, or advising another employee to engage in political activity. See
5 L".S.C. § l 502(a)(l )-(2); § 1501 (4). The Hatch Act also prohibits employees whose salaries are paid
entirely with federal funds from being candidates for public office in partisan elections. 5 L".S.C.
§ 1502(a)(3).
The ! latch Act, however docs not rohibit employees from being elected or appointed to party
offi e. Accordingly, even i (b)(6): (b)(7)(C) is covered b the Hatch Act, 1 the Act would not prohibit
(b)(~): ram running for or hol mg t e pos1t10n of
(b)(G):
County Re ublican Party Chair. Please
contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 804 (b)(6): if you have any questions.
(b )(7)(

Sincerelv

C)

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chiet Hatch Act Unit
1

OSC makes no determination as to whether (b)(6): (b)(7)(C) is covered by the Hatch Act.

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Strtd, ,;.w., Suilt 218
Washini:ton, D.C. 20036-450~
202--804-7000

August 29, 2018

(b)(6): (b)(7)(C)

VIA ELECI"RO!'IIIC MAIL:

I

Re: OSC File No. AD-18-I

(b)(6); (b)(7)(C)
(b)(6): (b)(7)(C)

Dear~I_ _
(b_)(_6)_:(_b)_(7_)(_C)_~
This letter from the lJ .S. Office of Special Counsel (OSC) responds to your request for an
advisor o inion regarding the Hatch Act. 1 Specifically, you asked whether you, an employee of
th thV7'i{r\
(b)( 6 ):
aunty Sheriffs Office, arc subject to the Hatch
Act and, if so., whether you may
~--~
engage m certain activities related to your candidacy forl
~aunty Sheriff. As described
below. you are not subject to the Hatch Act. Therefore, the Hatch Act would not prohibit you
from engaging in any proposed activity related to your candidacy for (b)( 6 ): County Sheriff.

,,C?)S~L,

(b)(7)(C)

The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. See generally 5 U.S.C. §§ 1501-1508. The llatch Act
applies to state and local government employees who work in the executive branch and whose
principal employment is in connection with an activity financed in whole or in part by loans or
grants made by the United States or a federal agency. 2 5 L .S.C. § 1501 (4 ). A covered employee
generally may not: (1) use the employee's official authority or influence for the purpose of
interfering with or affecting the result of an election or a nomination for office; (2) coerce,
attempt to coerce, command, or advise another state or local government employee to engage in
political activity; or (3) be a candidate for elective office, if the employee's salary is paid
completely by loans or grants made by the United States or a federal agency. 5 U.S.C.
§ l 502(a)( I )-(3 ).
We understand that you asked for an advisory opinion because you are a sworn member
of a Federal Bureau of Investigation (FBI) Violent Crimes Task Force. You are not detailed to
the FBI, and you have described the task force as a way for the FBI to facilitate cooperation
among state and local law enforcement authorities in the investigation of violent crimes. While
1

OSC is authorized by 5 U.S.C § 1212(t) to issue opinions interpretin the Hatch Act.
We assume for purposes of this advisory opinion that sheriffs in the
(b)(6); (b)(7)(C)
executive branch for purposes of the Hatch Act.
2

are within the
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you carry credentials identifying yourself as a sworn member of the task force, you do not carry
an FBI badge and you are not detailed to, or otherwise assigned to perform duties on behalf of,
the FBI. Furthermore, thel _(b)(6); !County Sheriff's Office does not receive any federal funding
or reimbursement related to your work on the task force.

(~~(j~(~)

Th
County Sheriff's Office has also informed us that you do not have any
duties in connec 10n with activities financed in whole or in part by the United States or a federal
agency. Specifically, the office has indicated that you do not oversee or otherwise work on any
federal grant program nor do you have any duties related to a federally-reimbursed program.
Based upon this information, you are not subject to the Hatch Act and therefore not prohibited by
the I latch Act from engaging in any particular campaign activity. Please note that this guidance
is based upon our understanding that you do not have duties in connection with activities
financed by the federal government. If you arc assigned to any such duties during your
campaign-for example, if ou arc assigned to a joint investigation with a federal agency and
that agency reimburses th
aunty Sheriff's Office for a portion of your salary-then I
recommend that you contact my o ice for additional guidance.

,,C?)S~\,

Please contact OSC attorney Eric Johnson at (202) 804 (b)( 6): if you have any additional
questions.
(bg)(
Sincerely,
(b)(6): (b)(7)(C)

Erica S. 1Iamrick
Deputy Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Sult~ 218
Wubington, D.C. 200]6-4505
202--804-7000

May 1, 2019
(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-181.----(b-)(-6-):-(b-)(-7)-(C_)_ __,
Dear (b)(6): (b)(7)(C)
This letter is in response to your November 30, 2018 request that the U.S. Office of
Special Counsel (OSC) withdraw the advisory opinion issued to you on November 20, 2018, 1
and your April 2, 2019, request that OSC withdraw both the advisory opinion and related public
guidancc. 2 OSC will not be retracting its November 20, 2018 opinion and reaffirms the legal
analysis from the advisory opinion and public guidance.
Although for the reasons stated below, OSC will not be taking any further action
regarding your past usage of #resist and its iterations on the (b)(6): !account, failure to comply
with the November 20, 2018 advisory opinion may result in OSC taking future action. Please
ensure that your future operation of the account, if any, complies with the advisory opinion and
public guidance.

I

OSC first published guidance regarding #resist and its iterations on November 27, 2018.
All of the instances of which we are presently aware of (b)(6): eferencing #resist or
#resistance occurred prior to that date. Accordingly, we
ask you to remove any of those
tweets because of th ·
f #resist or #resistance. If we receive a Hatch Act complaint
about activity on th
account takel-'--'"'..................'"""-'lnt to our November 27, 2018 public
advisory op inion, inl<"TTT,...,.....,,.....,,,,.,wects of pas {l-,\("7\(,'\
(b )( G):
eets, OS C wi 11 conduct an investigation
in accordance with our standard procedures to e crmmc whether, in light of all relevant facts
and circumstances, that activity constitutes political activity, i.e., is directed toward the success
or failure of a political party, candidate for partisan political office, or partisan political group. 3

w'i'~no

(~~(~~(b)

(b)(6)
ov. 20, 2018).
DSC, "Clarification o ovember 27, 2018 Email" (Nov. 30, 2018),
https ://osc.gov/Resources/OSC%20November%202 7%2020 18%20Guidance%20Extcnsion%20and%20C larificatio
n.pdf.
3
See 5 C.F.R. § 734.101.
2

•
U.S. Office of Special Counsel
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Regarding our presumption that #resist and #resistance constitute political activity, we
note that you have yourself used thq (b)(6): !account to associate #resistance efforts with
electoral outcomes. For exam le, ou used #resist when linking to a video aboutkb)(6); (b)(7)(C)
(b)(6); (b)(7)(C)
and #Resistance when talking about having
b )(6); (b )(7)(C)
' 5 In
light of how #resist and #resistance have been used in connection with partisan political activity,
as documented in our public guidance, we continue to presume that their usage is political
activity for purposes of the Hatch Act, unless the facts and circumstances indicate otherwise.

804

(b )( 6)

e now consider this matter closed. Please contact OSC attorney Eric Johnson at (202)
with any further questions.

(b)(7)

Sincerely,

(C)

(b)(6): (b)(7)(C)

f

b)(6); (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Strut, N.W., Suitr 218
Wuhi11gton, D.C. 20036-4505
202-804- 7000

November 20, 2018
b)(6); (b )(7)(C)

VIA ELECTRONIC MAIL:

l(b)(6); (b)(7)(C)

Re: OSC File No AD-18 (b)(6);
'
(b)(7)(C
Dear b)( 6);
b )(7)(C\
This letter responds to your request for an advisory opinion from the U.S. Office of
Special Counsel (OSC) regarding the Hatch Act. 1 Specifically, you asked whether you may
make certain statements on thel(b)(6);
!Twitter account, which you operate, and whether
those statements constitute political activity for purposes of the Hatch Act. Each of your specific
questions is addressed below. This advisory opinion is based upon your stipulations that all
activity related to the Twitter account takes place off-duty and away from your federal
workplace.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including employees of the Kb)(6); (b)(7)(C)
~2 Among other
things, the Hatch Act prohibits a covered employee from using the employee's official authority
or influence to interfere with or affect the result of an election and froK eng;ging in political
activity while on duty or in the federal workplace. 3 Employees of the b)(6) nd certain other
agencies are considered "further restricted" and, in addition to the preceding restrictions, may not
take an active part in political management or political campaigns. 4
"Political activity," for purposes of the Hatch Act, is "activity directed toward the success
or failure of a political party, candidate for partisan political office, or partisan political group."5
Political activity under the Hatch Act encompasses more than express advocacy. 6 While express
1

OSC is authorized by 5 U .S .C. § 1212( t) to issue opinions interpreting the Hatch Act.
See generally 5 U.S.C. §§ 7321-7326.
3
Covered employees are also prohibited from: knowingly soliciting, accepting, or receiving political contributions
from any person; running for the nomination or as a candidate for election to a partisan political office; or knowingly
soliciting or discouraging the political activity of any individual with matters pending before their employing office.
5 U .S.C. §§ 7323(a) and 7324(a).
4
See 5 U.S.C. § 7323(b)(2).
5
5 C.F .R. § 734.101.
6
In your request you asked whether there are "magic words" of express advocacy that must appear in order for
speech to be considered political activity, citing the Supreme Court's campaign finance decision in Buckley v. Valeo
2
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advocacy related to the success or failure of a political party, candidate for partisan political
office, or partisan political group is certainly sufficient for activity to be considered political
activity under the I latch Act, express advocacy is not a necessary component of political
activity. 7 Thus, determining whether a covered employee engaged in political activity prohibited
by the Hatch Act requires consideration of all relevant facts and circumstances. For example, the
Hatch Act prohibits a federal employee from displaying in the workplace a homemade sign
stating "Candidate X will fight for unions" during the period where Candidate X is a candidate
for partisan political office. Even though the sign is homemade-and therefore the employee is
not displaying campaign material created by the candidate-and the sign docs not contain any
express advocacy, the sign is clearly political in nature and its display is directed at the success
or failure of the candidate.
One of the primary justifications for passage of the Hatch Act was that it would "ensure
that the impartiality of the Government would be beyond rcproach." 8 In furtherance of that goal,
Congress has prohibited covered employees from using their official authority or influence for
the purpose of interfering with or affecting the result of an election. In light of this prohibition,
we have advised, for example, that a covered employee may not engage in political activity on
social media if the employee's official title or position is displayed alongside the relevant post. 9
Such an invocation of one's official title when engaging in political activity is a prohibited use of
official authority or influence for the purpose of affecting the result of an election .
6
.-----W_c_reviously advised you that "given the in~o~ation of a po~ition within ~he~b)( ) n the
I(~)(~);,-·
Jaccount page, the Hatch Act would proh1b1t you from usmg the ~~~~~~tr,
ccount
page to" engage in political activity. 10 A visitor to the account would likcly,"'"''iT-7'r.'<1<;,,...,,TT'<',
assume from the information presented that the account is operated by one or more b)(6);
employees. 11 Thus, statements made on the account arc similar to other prohibited statements in
which an em loyee invokes an official title or position when engaging in political activity, e.g.,
(b )(6); (b )(7)(C)
b)(6); (b)(7)(C)
Therefore, our guidance from that previous
advisory opinion regarding your use of the account to engage in political activity remains in
effect.

7

We turn now to the specific statements about which you have asked.

and its "express words of advocacy of election or defeat, such as 'vote for,' 'elect,' 'support,' 'cast your ballot for,'
'Smith for Congress,' 'vote against,' 'defeat,' 'reject."' 424 U.S. 1, 44 n.52 ( 1976 ). Such words arc not required.
1
See Burrus v. Vegliante, 336 F.3d 82, 87-89 (2d Cir. 2003) (finding that displaying a poster comparing the
positions of two candidates for President, without expressly advocating for either, is political activity).
s H.R. REP. No. 103-16, at 4 (1993).
9
See Hatch Act Guidance on Social Media 7 (Feb. 3, 2018), https://oK_Zo_v/pages/advisory-opinions.aspx.
10
OSC Advisory AD-17fb)(61 at 2 (kb)(6);
,...1- - - - - - - - - - - - - - - - - ~
11 The account's profile states that the account 1s •¥~b_)_(6_)_;_(b_)_(7_)_(C_)_ _ _ _ _ _ _ _ _ _ _ _ _~
kb )(6);
rhich strongly implies that the account is operated by one or more employees of theuillfil]
Furthermore the account has" inned" or anchored to the to of the a e,r. . :.h.:. .:\.:. . :.fR-'-'\--'·f:..:..h:....:;\('-'7....:;\f:..:..r..:...:.\'--------~.......!:'-,---,
(b )(6); (b )(7)(C)
dentifies that the account is run by an (b )(6);
J"L'\I"'"7'\.IJI'""\
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1. Is strong criticism or praise of an administration's policies and actions
considered political activity?

Criticism or praise that is directed toward the success or failure of a political party,
candidate for partisan political office, or partisan political group is political activity. Absent
evidence that the criticism or praise is so directed, criticism or praise of an administration's
policies and actions is not considered political activity. Whether a particular statement
constitutes political activity depends, of course, upon the facts and circumstances.
Consider, for example, the administration's recent decision to move the U.S. embassy in
Israel to Jerusalem. An employee who strongly criticizes or praises that decision during a
workplace discussion with a colleague in the days immediately following the decision is less
likely to be engaging in political activity than one making those same statements in the run-up to
the next presidential election-when the decision will likely have been out of the news for
several years-to a colleague that the employee knows has strong feelings about the subject.
As we stated above, there are no "magic words" of express advocacy necessary in order
for statements to be considered political activity under the Hatch Act. Therefore, when a federal
employee is prohibited by the Hatch Act from engaging in political activity--e .. when on duty,
in the federal workplace, or invoking official authority, such as by using the(b)(6);
witter
account-the employee must be careful to avoid making statements directe "io';'a'.~' t e success
or failure of, among others, a candidate for partisan political office.

2. Is advocating for or against impeachment of a candidate for federal office
considered political activity?
Yes. Impeachment is the process by which certain federal officials, including the
president and the vice president, may be removed from office and disqualified from holding any
future "Office of honor, Trust or Profit underthe United States." 12 We are not aware of any case
law establishing whether the disqualification from holding future office applies to the office of
the president, but we presume that it does based upon how the term "office of profit or trust" has
been interpreted where it appears elsewhere in the Constitution. 13
Assuming that disqualification from holding federal office would bar an individual from
serving as president, any advocacy for or against an effort to impeach a candidate is squarely
within the definition of political activity for purposes of the Hatch Act. Advocating for a
candidate to be impeached, and thus potentially disqualified from holding federal office, is
clearly directed at the failure of that candidate's campaign for federal office. Similarly,
advocating against a candidate's impeachment is activity directed at maintaining that candidate's
12

L'.S. CONST., art. I, § 3, cl. 7; see also L'.S. CO!'>iST., art. JI, § 4.
See District of Columbia v. Trump, 315 F. Supp. 3d 875 (D. \1d. 2018) (denying defendant's motion to dismiss
and finding that "the text, hi story, and purpose of the Foreign Emoluments Clause, as well as executive branch
precedent interpreting it, overwhelm ing!y sup port the conclusion that the President holds an 'Office of Profit or
Trust under [the United States]' within the meaning of the Foreign Emoluments Clause"); see also 33 Op. O.L.C. 1,
4 (Dec. 7, 2009) (stating that the "President surely 'hold[s] an[] Office of Profit or Trust"' as that term is used in
article I, section 9, clause 8 of the Constitution) (alterations in original).
13
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eligibility for federal office and therefore also considered political activity. Note that activity
directed at the success or failure of an impeachment effort regarding someone who is not a
candidate for partisan elective office would not be considered political activity.
3. Is activity related to "the Resistance" considered political activity?
To the extent that your question relates to resistance to President Donald J. Trump, usage
of the terms "resistance,'' "#resist," and derivatives thereof is po Ii tic al activity. We understand
that the "resistance" and "#resist" originally gained prominence shortly after President Trump's
election in 2016 and generally related to efforts to oppose administration policies. However,
"resistance," "#resist," and similar terms have be
·
· ably linked with the electoral
success (or failure) of the president. We note tha ~~!~~L,
ecently said of a New York Times
article that it is a' b)(6); (b)(7)(C)
' 14 That article states that "the
only common denominator for 'the resistance' today is a commitment to resisting Donald
Trump--the man, not necessarily his mission." 15 During the period when President Trump was
not considered by OSC to be a candidate for reelection the terms did not raise any Hatch Act
concerns. Now that President Trump is a candidate for reelection, we must presume that the use
or display of "resistance," "#resist," "#resistTrump," and similar statements-whose common
denominator is that they are directed towards the failure of a candidate for partisan political
office-is political activity unless the facts and circumstances indicate otherwise.

. .,

Note that this presumption is only relevant to employee conduct that takes place on duty,
in the workplace, while wearing an agency uniform or insignia, or while invoking any official
authority or influence. 16 Provided that they comply with the Hatch Act's restrictions, employees
are free to engage in political activity while off-duty and away from the federal workplace.
More broadly, usages of the terms "resist" and "resistance" that are not directed toward
the success or failure of a political party, candidate for partisan political office, or partisan
political group are not prohibited by the Hatch Act. For example, an employee would not be
engaging in political activity by posting on social media "I must #resist the temptation to eat
another donut from the break room." That said, we do presume that the use or display of the
hashtags #resist and #resistTrump, in isolation, is political activity under the Hatch Act.

. . .,

We want to emphasize the effect of this conclusion upon your operation of the ~~i~~L
account. Because we have previously determined that the account invokes your official
authority, and therefore that you may not engage in political activity on the account, your usage
of #resist and #resistance constitutes political activity prohibited by the Hatch Act. We will
follow up separately with instructions on how to cure this violation.

l4Kb )(6); (b )(7)(C)
15

I

Michelle Alexander, We Are Not the Resistance, KY. Times, Sept. 23, 2018, at SRl, available at
https ://www.nytimes.com/2018/09/21 /opinion/sunday/resistance-kavanaugh-trump-protest.htm I.
16
See supra Question 1, para. 3.
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4. Are references to past campaigns considered political activity?
The definition of political activity refers to political parties. candidates for partisan
political office, and partisan political groups. Thus, to the extent that discussion of, or other
activity related to, a past campaign also relates to a political party, current candidate for partisan
political office, or partisan political group, then that discussion or activity may constitute
political activity. For example, we have consistently advised that, to the extent that a former
candidate is again running for partisan political office, an employee may not display in the
workplace campaign paraphernalia from that candidate's prior campaigns. 17
Please contact OSC attorney Eric Johnson at (202) 804-l~b)( 5:1if you have any further
questions.
Sincerely,
b)(6); (b)(7)(C)

Ana Gklindo-Marrone
Chief, Hatch Act Unit

17

See. e.g., Updated Guidance Regarding the Hatch Act and President Donald Trump Now That He Is Officially a
Candidate for Reelection (Mar. 5, 20 I 8), https://osc.gov/pages/advisory-opinions.aspx ("For example, while on duty
or in the workplace, employees may not: wear, display, or distribute items with the slogan "Make America Great
Again" or any other materials from President Trump's 2016 or 2020 campaigns[.]") (emphasis added).

U.S. OFFICE OF SPECIAL COUNSEL
I 730 M Street, ~- W ., Suite 218
Washington, D.C. 20036--4505
202-80 4- 700 0

September 26, 2018
(b)(6): (b)(7)(C)
Via email to:I

Re:

(b)(6): (b)(7)(C)

osc File No. AD-1 sj

(b)(6): (b)(7)(C)

I
I

Dcar 1...._(_b)_(6_)_:(_b)_(7_)(_c)_ _,
This letter responds to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act rohibits you
from being a candidate in an election for thel. ,, (b)(6):
!County School Board r1-,,r7,rr\
(b)( 6): 1 We
, ,_, ,_, .
understand that you work for th (b)(6): Department of State Police. As exp ame below, the
Hatch Act does not prohibit you ;~~"-;;~ng a candidate

fori,,(~)£~LI

The Hatch Act governs the political activity of certain state and local employees. See
5 U.S.C. §§ 1501-1508. State and local employees whose salaries are paid completely, directly
or indirectly, by loans or grants made by the L'nited States or a federal agency may not be
candidates in partisan elections.2 See 5 U.S.C. § 1502(a)(3). However, the Hatch Act does not
prohibit state and local employees from being candidates in nonpartisan elections. 5 U.S.C.
§ 1503.
Usually, a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttablc presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983). Evidence showing that partisan politics actually
entered a candidate's campaign may rebut this presumption. See McEntee v. Merit Sys. Prat.
Bd., 404 F.3d 1320, 1325-26 (Fed. Cir. 2005). However, no bright-line rule exists that identifies
the type or amount of conduct (either by the candidate or party) needed to prove that a statutorily
designated nonpartisan election, in fact, became a partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. Prof. Bd., 27 F.3d

We understand tha~ ~bl(6): !county is in th
(b)(6): (b)(7)(C)
In addition, the Hate ct prohibits state an oca emp oyees w ose pnnc1pal employment is in connection with
an activity which is financed in whole or in part by loans or grants made by the United States from (I) using their
official authority or influence for the purpose of interfering with or affecting the result of an election or nomination
for office and (2) directly or indirectly coercing, commanding, or advising a state or local officer or employee to
pay, lend, or contribute anything of value to a party, organization, agency, or person for political purposes. 5 U .S.C.
1

2

§ 1502(a)( 1)-(2).
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1560, 1566 (Fed. Cir. 1994). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. 3 See id.

(~~{~~{b

tate law provides that candidates for school board elections must be nominated
b o u ar etJtion and may not be nominated by a political party. Se~
(b)(6): (b)(7)(C)
(b)(6); (b)(7)(C)
Furthermore, thel __(b)(6):. pepartment of Elections represented to OSC
that school board elections are nonpartisan, ballots do not include party designations, and
candidates do not seek endorsements~tical parties. Also, in your request for an advisory
opinion, you .stated that ele~tions for~are nonpartisan. Accordingly, we hav~ ~oncluded
~t the elect!on f~~t~ nonpartisan. Therefore, the Hatch Act does not proh1b1t you from
bemg a candidate m~ctton forl,~~~~~u

I

Please note that if partisan politics enters anlc£~;\~:~lcandidate's campaign, then the Hatch
Act may prohibit your candidacy, but only if your salary is paid completely, directly or
indirectly, by loans or grants made by the United States or a federal agency. See 5 U.S.C.
§ 1502(a)(3 ).
(b)(6);

Please contact me at 202-804 (b)( 7)( if you have any additional questions.
C)

Sincere}
(b)(6); (b)(7)(C)

nca . arnnc
Deputy Chief
Hatch Act Unit

3

A nonpartisan election could become partisan if, for instance, one of the candidates were to: participate in and win
a party caucus; hold himself out as having the party's political support by advertising this in his speeches, flyers, or
mailings; seek and advertise the political party's endorsement; or receive party support in the form of supplies (e.g.,
wooden stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers, posters) or use
of party headquarters. Note that the foregoing Iist is illustrative only and is not an exhaustive list of the unique
combination of facts that could change a nonpartisan election into a partisan one.

U.S. OFFICE OF SPECIAL COt:NSEL
I 730 !\-1 Street, ~.W., Suite 218
Washington, D.C. 200J6-450S
202-8 04- 700 0

August 22, 2018
(b)(6): (b)(7)(C)

VIA ELECTRONIC MAJL:I

(b)(6): (b)(7)(C)

'-----========'

Re: OSC File No. AD- 18

(b )( 6): (b )(7)(C)

Dear (b)(6): (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. You ask whether the Hatch Act rohibits you from being a candidate in the election for
city council in City of
(b)(6); (b)(7)(C)
We understand that you are a rural carrier
associate with the U.S. Postal Service (L"SPS). As explained below, the Hatch Act docs not
prohibit you from being a candidate for city council.
1

The Hatch Act governs the political activity of federal civilian executive branch
employees, including USPS employees. See generally 5 U. S.C. §§ 7321-7326; 39 U.S.C.
§ 410. Among other things, the Hatch Act prohibits employees from being candidates for public
office in partisan elections. 5 U.S.C. § 7323(a)(3). 2 An election is partisan if any candidate is to
be nominated or elected as representing, for example, the Republican or Democratic Party.
6
Accordin to th (b)(7)(C)
(b)( ):
ecretary of State website, the election for city council in the
City of
(b)( 6):
is nonpartisan. While the Hatch Act prohibits candidacy in a partisan
election, 1t oes not prohibit candidacy in a nonpartisan election. Therefore, the I latch Act docs
not prohibit you from being a candidate in the nonpartisan election for city council.
tt~"\1"'7\{,ri\

Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttable presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P.R. 409, 413 (1983). Evidence showing that partisan politics actually
1

The U.S. Office of Special Counsel is authorized to issue opinions interpreting the Hatch Act. See 5 lJ .S.C.
§ 1212(f)
2
Covered employees arc also prohibited from: using their official authority or influence for the purpose of affecting
the result of an election; knowingly soliciting, accepting, or receiving political contributions from any person;
knowingly soliciting or discouraging the political activity of any individual with business before their employing
office; and engaging in political activity while on duty, in a government building, while wearing an official uniform
or insignia, or using an official vehicle. 5 L".S.C. § 7323(a) and§ 7324. Political activity is defined as activity
directed toward the success or failure of a political party, partisan political group, or candidate for partisan political
office. 5 C.F.R. § 734.101.
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entered a candidate's campaign may rebut this presumption. See McEntee v. Merit Sys. Prat.
Bd., 404 F.3d 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies the type or
amount of conduct (either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit .\ys. Prof. Bd., 27 F.3d
1560, 1566 (Fed. Cir. 1994). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See
id. Accordingly, a nonpartisan election could become partisan if, for instance, one of the
candidates were to: participate in and win a party caucus; hold himself out as having the party's
political support by advertising this in his speeches, flyers or mailings; seek and advertise the
po 1i ti cal party's endorsement; or recc ivc party support in the fa rm of supp Ii es (e.g., wooden
stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters. Please note, that the foregoing list is illustrative only and
is not an exhaustive list of the unique combination of facts that could change a nonpartisan
election into a partisan one.
In conclusion, while the Hatch Act docs not prohibit you from being a candidate in the
nonpartisan election for city council, you should refrain from engaging in any of the types of
activities discussed above. Please contact Hatch Act Unit Attorney Kelley Nobriga at (202) 804if you have any questions.
(b)(6):
(b)(7)(
C)

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, I latch Act Cnit

U.S. OFFICE OF SPECIAL COlJ~SEL
1730 :\-1 Street, ;'i,W., Suile 218
\\'~shington, D.C. 20036-4505
202-804- 7000

August 23, 2018
(b)(6): (b)(7)(C)

I __(_b)_C6_):_(_b)_(7_)(_c_)_

Vu ELECTRONIC MAIL: ....

Re: OSC File '.'Jo. AD-18~

___,

(b)(6): (b)(7)(C)

l

De ar ...._(_b)_(6_);_(b_)_(7_)(_c)_ _.
This letter is in response to your request for an advisory opinion concerning the I latch
Act. 1 You ask whether the ! latch Act prohibits you from being a candidate in the election for
Village ofl
(b)(6): (b)(7)(C)
!Trustee. We understand that you are employed by the U.S.
Department of Veterans Affairs (VA . As ex lained below, the !Iatch Act docs not prohibit you
from being a candidate for Village o (b)( 6 ): (b)(?)(C) rrustee.
The I latch Act governs the political activity of federal civilian executive branch
employees, including VA employees. See generally 5 C.S.C. §§ 7321-7326. Among other
things, the I latch Act prohibits employees from being candidates for public office in partisan
elections. 5 U.S.C. § 7323(a)(3). 2 An election is partisan if any candidate is to be nominated or
elected as representing, for example, the Republican or Democratic Party.
6

6

. to t h {1-,\{'7\{
(b)( ): '
.
Departmcnt, t he e lectlon
. 1or
c v·11
(b)( ):
.--------. Accord mg
aunty Fl. cctions
1 age o (h)(?)(n
.f?!~?L !Trustee is nonpartisan. While the Hatch Act prohibits candidacy in a partisan clec 10n, 1t
docs not prohibit candidacy in a nonpartisan election. Therefore, the Hatch Act does not prohibit
you from being a candidate in the nonpartisan election for Village of (b)(6): (b)(7)(C) rrustee.
Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttable presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P .R. 409, 413 (1983 ). Evidence showing that partisan politics actually
entered a candidate's campaign may rebut this presumption. See McF.n1ee v. Merit Sys. Prot
Bd., 404 F.3d 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies the type or
: The U.S. Office of Special Counsel is authorized 10 issue opinions interpreting the Hatch Act. See 5 U .S.C.
§ l 212(f)
~ Covered employees are also prohibited from: using their official authority or influence for the purpose of affecting
the result of an election; knowingly soliciting, accepting, or receiving political contributions from any person;
knowingly soliciting or discouraging the political activity of any individual with business before their employing
office; and engaging in political activity while on duty, in a government building, while wec1ring an official uniform
or insignia, or using an official vehicle. 5 L;_s_c. ~ 7323(a) and § 7324. Political activity is defined as activity
directed toward the success or failure of a political party, partisan political group, or candidate for partisan political
office. 5 C.F. R. § 734. l OI.
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amount of conduct ( either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one. McEntee, 404 F.3d at 1334.
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. Prof. Bd., 27 F.3d
15 60, I 566 (Fed. Cir. 1994). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See
id. Accordingly, a nonpartisan election could become partisan if, for instance, one of the
candidates were to: participate in and win a party caucus; hold himself out as having the party's
political support by advertising this in his speeches, flyers or mailings; seek and advertise the
political party's endorsement: or receive party support in the form of supplies (e.g., wooden
stakes for signs, bulk mail pennit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters. Please note, that the foregoing list is illustrative on! y and
is not an exhaustive list of the unique combination of facts that could change a nonpartisan
election into a partisan one.
In conclusion, while the Hu,.u."--'---'Cl.lo<.l.........,.........,c.J.J.l...., prohibit you from being a candidate in the
nonpartisan election for Village of.___ _ _ ___, rustee, you should refrain from engaging in
any of the types of activities discussed above. Please contact Hatch Act Unit Attorney Kelley
Nobriga at (202) 804
if you have any questions.
(b)(6):
(b)(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

L'.S. OFFICE OF SPECIAL COUNSEL
1730 .\:I Street, l'i.W., Suite 218
Washington, D.C. 20036--4505
202-804-7000

September 11, 2018
(b)(6): (b)(7)(C)
VIA ELECTRONIC MAIL:~I_ _ _
(b_)(_6_):_(b_)(_7_)(C_)_ _~

Re: OSC File No. AD-18~ (b)(6): (b)(7)(C)
Defill~_(b_)(_6)_:(_b)_(7_)(_c_)~
This letter from the U.S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion re arding the Hatch Act. 1 Specifically, you asked whether you may run for a
seat on the
(b)(6):
City Council and, if so, whether the Hatch Act imposes any restrictions
upon your fundraising activities. As described below, the Hatch Act does not prohibit you from
running in the election or restrict the ways in which you may raise money to support your
candidacy. However, other federal, state, and local laws likely do impose such restrictions.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including employees of the Department of Defense. See generally 5 U .S.C. §§ 73217326. Among other restrictions, a covered employee may not be a candidate for election to a
partisan political office or knowingly solicit, accept, or receive a political contribution. 2 5
U.S.C. § 7323(a)(2)-(3). "Partisan political office" means any office for which a candidate is
nominated or elected as representing a party whose electors received votes in the last preceding
presidential election, e.g., the Democratic or Republican Party. 5 C.F.R. § 734.101. The Hatch
Act does not prohibit a covered employee from running as a candidate in a nonpartisan election
or from fundraising to support such a candidacy. 5 C.F.R. § 734.207(b) and Example 1.
State or local law typically designates whether the election for a particular office is
partisan or nonpartisan. However, a law designating an election as nonpartisan creates only a
rebuttablc presumption that the election is nonpartisan for purposes of the Hatch Act. See
Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983). Evidence showing that partisan politics
entered a candidate's campaign-such as the candidate's acceptance of partisan political support
or advertisement of a political party's endorsement-may rebut this presumption. See McEntee
v. Merit Sys. Prot. Ed, 404 F.3d 1320, 1325-26 (Fed. Cir. 2005) (citing In re Broering, 1 P.A.R.
778, 779 (1955)).
1

OSC is authorized by 5 U.S.C. § l 212(f) to issue opinions interpreting the Hatch Act.
The Hatch Act also prohibits covered employees from: ( 1) using their official authority or influence to interfere
with an election; (2) soliciting or discouraging political activity by any person who has business pending before their
employing office; and (3) engaging in political activity while on duty, in unifonn, in the federal workplace, or using
a government-owned or -leased vehicle. 5 U .S.C. §§ 7323(a)( I), ( 4 ), 7324(a).
2
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1) The electionfo

(b)(6):
(b)(7)(C)

City Council is nonpartisan

c~~)J~)6

In your request for an adviso o inion, you stated that the election fo~
lcity
6):
Council is nonpartisan. Th (b)(6): (b)(7)(C) County fl-.(b)(
-.Iection
Comm1ss10n-wfoch
has
\('7\f (7\
jurisdiction over municipal elections in
(b)(6):
on mne that the election is nonpartisan
and that all candidates will appear on the ballot without party designation. Furthermore, you
stated that you have not sought or received a political party's endorsement or support nor are
you aware of your opponent having done so. Based upon these facts, the election fo (b)(6): (b)(7)(C)
City Council is a nonpartisan election for purposes of the Hatch Act. Therefore, you arc no
prohibited by the Hatch Act from being a candidate in the election.
Please note that our determination that the election is nonpartisan is based upon the facts
as described in this advisory opinion. If you or your opponent introduce partisan politics into the
race, then that could make the race a partisan one for purposes of the Hatch Act even though you
will not appear on the ballot with a party designation. Please do not hesitate to contact OSC for
additional guidance if you have any concerns about future developments in the race.

2) Because the election is nonpartisan, the Jiatch Act does not prohibit you from
fundraising to support your candidacy.
'Ibe Hatch Act expressly permits a covered employee to be a candidate in a non artisan
election and to raise funds to support that candidacy. Because the election for 11.-..\1"'7\lr-t'\
(b)( 6):
City
Council is nonpartisan, the Hatch Act does not impose any restrictions upon your campaign
fundraising activities. You specifically asked whether you may serve as treasurer, host a
fundraiser, and solicit from a union. All three activities are permissible under the Hatch Act.
We caution that while the Hatch Act does not prohibit fundraising on behalf of your
candidacy, other federal law may limit your ability to do so. The I latch Act regulations
specifically identify the standards of ethical conduct for federal employees, codified at 5 C.F.R.
part 2635, and the federal property management regulations, codified at 41 C.F.R. chapter 101,
as federal laws that may apply to nonpartisan campaign fundraising activities. 5 C.F .R.
§ 734.207, Example 1. State and local laws may also apply, such as those governing donation
limits. We cannot advise you on the application of those laws and suggest that you consult with
your agency ethics officials or outside counsel to address any questions that you may have.
Please contact OSC attorney Eric Johnson at (202) 804

~:~~~~( if you have any questions.
C)

Sincerely,
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
17 JO !\l Street, ~·- W ., Suite 218
Washington, D.C. 20036-4~05
202-S 04- 7000

February 5, 2019

(b )( 6): (b )(7)(C)

VIA EMAIL._l_ _ _
(b_)(6_)_:(b_)_(7_)(C_)_ _____,
Re: OSCfileNo.AD-18~ (b)(6):(b)(7)(C)
Dear

I

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act.' Specifically, you asked whether Reagan Udall foundation (foundation) fellows are
covered by the Hatch Act. As explained below, OSC has determined that the Foundation fellows
arc not considered employees under the relevant I Iatch Act provisions.
The Hatch Act governs the political activity of federal civilian executive branch
employees and some state and local cmployecs. 2 A federal employee under the Hatch Act is any
individual employed or holding office in an executive agency or an individual in a position
within the competitive service, which is not in an executive agency. 3 The Hatch Act also applies
to state and local employees who are principally employed by state, county, or municipal
executive agencies in connection with programs financed in whole or in part by loans or grants
made by the United States or a federal agency. 4 Furthermore, the Hatch Act applies to
employees of private, nonprofit organizations only if the statutes through which these
organizations derive their federal funding contain a provision stating that the recipient
organizations are deemed to be state or local government agencies for purposes of the Hatch Act.
To date, the statutes authorizing Head Start and the Community Service Block Grant (CSBG) are
the only statutes that contain such a provision. 5
We understand that Congress established the Foundation and the associated fellowship
program pursuant to the Federal Food, Drug, and Cosmetic Act and that the Foundation is not an
agency or instrumentality of the United States Govcrnment. 6 The Foundation is instead a
1

The U.S. Office of Spcrial Counsel (OSC) is authorized pursuant to 5 U.S.C. § 12 l 2(f) to issue opinions
interpreting the Hatch Act.
2
See :,;enerallv 5 U .S.C. § § 150 l-1508, 732 l- 7326,
3
See 5 U.S. C: § 7 322 ( I ). The Hatch Act does not cover the President, the Vice President, individuals in the
Government Accountability Office, members of the unifonned services, or individuals employed or holding office
in the government of the District of Columbia. See 5 l.i.S,C. § 7322(1).
"5 u.s.c. § 1501(4).
5
See 42 U.S,C. §§ 9851 and 991 S(b).
0
See 21 U,S,C. §§ 379dd and 3791.

U.S. Office of Special Counsel
Page 2
501 (c )(3) nonprofit organization. ;'\Jotably, the Foundation's authorizing statute does not include
a Hatch Act provision similar to the ones found in the Head Start and CSBG statutes. 7
Moreover, fellows arc employed by the Foundation, which sets their compensation, and they do
not have federal supervisors. Therefore, fellows are neither federal employees nor state and local
employees for purposes of the 1latch Act.
However, we understand that 21 U.S.C. § 379l(b) mandates that fellows and individuals
in other training programs "shall be subject to all legal and ethical requirements otherwise
applicable to officers or employees of the Department of Health and Human Serviccs." 8 Civilian
HHS employees arc subject to the Hatch Act, which is an ethical requirement. Thus, you
suggested that 21 U.S.C. § 379l(b) can be understood to extend Hatch Act jurisdiction over
fellows. While this statute may be relevant to determining whether fellows are subject to the
Hatch Act, OSC lacks jurisdiction to interpret 21 U.S.C. § 379l(b). 9 Therefore, we are unable to
opine if 21 Li .S.C. § 3 79l(b) operates as a separate statutory basis, which would subject fellows
to the Hatch Act.
If you have any questions, please contact Jacqueline Yarbro at (202) 804~~--(b_)(_6)_:_(b_)(_7_)(_c)_~
Sincerely,
(b)(6); (b)(7)(C)

"See 42 U.S.C. §§ 9851 and 99 \ 8(b).
8
See 21 U.S.C. § 3791(b).
'J The Special Counsel may not issue an advisory opinion concerning any law, rule, or regulation (other than an
advisory opinion concerning chapter 15 or subchapter lll of chapter 73 ). 5 U .S.C. § \ 2 l 2(f).

U.S. OFFICE OF SPECIAL COUNSEL
1730 :\1 Street, :'I..\V .. Suite 218
Washington, D.C 20036-4505
202-804-7000

September 21, 2018
(b)(6): (b)(7)(C)

VIA EMAIL ~I_ _Cb_)_(6_):_(b_)(_7)_(c_)- ~
Re: OSC File No. AD-I 81

(b)(6): (b)(7)(C)

Dear l,____(_b)_(6_);_(b_)_(7_)(_C)_......,
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 C.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. Specifically, you asked whether the Hatch Act would
prohibit you, an Air Traffic Controller with the Federal Aviation Administration (FAA), from
being a candidate for the
(b)(6); (b)(7)(C)
!city council.

I

The Hatch Act governs the political activity of federal civilian executive branch
employees. including FAA employees. See generally 5 U.S. C. §§ 73 21-7326. Among other
things, the Hatch Act prohibits employees from being candidates for public office in partisan
elections. 5 U.S.C. § 7323(a)(3 ). 1 An election is partisan if any candidate is to be nominated or
elected as representing, for example, the Republican or Democratic Party.
OSC called thcl (b)(6): (b)(7)(C) lcity clerk and confirmed that the local city council election
is nonpartisan. While the Hatch Act prohibits candidacy in a partisan election, it does not
prohibit candidacy in a nonpartisan election. Accordingly, the Hatch Act does not prohibit you
from being a candidate for a seat on the city council.
Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttable presumption that an election is nonpartisan. See Special
Counsel v. Yoho, 15 M.S.P.R. 409, 413 ( 1983 ). Evidence showing that partisan politics actually
entered a candidate's campaign may rebut this presumption. See McEntee v. Merit Sys. I'rot.
Bd., 404 F.3d 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies the type or
amount of conduct (either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one. 1\1cEntee, 404 F.3d at 1334.

Covcred emp 1oyccs arc also p roh ibite d from: using th cir official authority or influence for the purpose of affecting
the res u l I of an c lccti on; kn owing ly so Ii citing, accepting, or receiving po Iiti cal co ntr ibuti on s fro rn any person;
knowingly soliciting or discouraging the political activity of any individual with business before their employing
office; and engaging in political activity while on duty. in a government building, while wearing an official uniform
or insignia, or using an official vehicle. 5 U.S.C. § 7323(a) and § 7324. Political activity is defined as activity
directed toward the success or failure of a political party, partisan political group, or candidate for partisan political
office. 5 C.F. R. § 734.101.
1
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Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. See Campbell v. Merit Sys. Pro!. Ed., 27 F.3d
1560, 1566 (Fed. Cir. 1994 ). So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. See
id. Accordingly, a nonpartisan election could become partisan if, for instance, one of the
candidates were to: participate in and win a party caucus; hold himself out as having the party's
political support by advertising this in his speeches, flyers or mailings; seek and advertise the
political party's endorsement; or receive party support in the form of supplies (e.g., wooden
stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters. Please note, that the foregoing 1ist is i Ilustrati ve only and
is not an exhaustive list of the unique combination of facts that could change a nonpartisan
election into a partisan one.
In conclusion, while the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election forl (b)(6): (b)(7)(C) lcity council, you should refrain from engaging in any of
the types of activities discussed above. If you have any questions, please contact me at (202)
8041 (b)(6): (b)(7)(C)

I

Sincerely
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

U.S. OFFICE Of SPECIAL COUNSEL
1730 '1 Slrcet, N.W ., Suite 218
Washington, D.C. 20036-4505
202,804-7000

October 4, 2018
(b)(6): (b)(7)(C)
VIA ELECTRO:"1/IC MAIL~~---(b_)_(6_):_(b_)_(7_)(_C_)- - - ~

Re: OSC File :'Jos. AD-18
Dearl

(b)(6): (b)(7)(C)

I

(b)( 6):
(b)(7)(

and HA-19

(b)(6); (b)(7)(C)
~---~

C)

This letter from the lJ .S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion regarding the Hatch Act. 1 S ecificall
ou asked whether the Hatch Act
prohibits you from running for mayor of
(b)(6); (b)(7)(C)
As described below, OSC has
determined that the election for mayor o
(b)(6): (b)(7)(C)
is a partisan one for purposes of
the Hatch Act. Therefore, your current c
v
n of the Hatch Act and you must
either withdraw from the race or resign your federal employment in order to come into
compliance with the law.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including employees of the Department of Defense (DOD). See generally 5 U.S.C.
§§ 7321-7326. Among other restrictions, a covered employee may not be a candidate for
election to a partisan political officc. 2 5 U.S.C. § 7323(a)(3). "Partisan political office" means
any office for which a candidate is nominated or elected as representing a party whose electors
received votes in the last preceding presidential election, e.g., the Democratic or Republican
Party. 5 C.F.R. § 734.101. The Hatch Act does not prohibit a covered employee from running
as a candidate in a nonpartisan election. 5 C.F .R. § 734.207(b) and Example 1.
State or local law typically designates whether the election for a particular office is
partisan or nonpartisan. However, a law designating an election as nonpartisan creates only a
rebuttable presumption that the election is nonpartisan for purposes of the Hatch Act. See
Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983). Evidence showing that partisan politics
entered a candidate's campaign-such as the candidate's acceptance of partisan political support
or advertisement of a political party's endorsement-may rebut this presumption. See McEntee

1 OSC

is authorized by 5 U .S.C. § l 2 l 2(f) to issue opinions interpreting the Hatch Act
The Hatch Act also prohibits covered employees from: (I) using their official authority or influence to interfere
with an election; (2) soliciting, accepting, or receiving political contributions; (3) soliciting or discouraging political
activity by any person who has business pending before their employing office; and (4) engaging in political activity
while on duty, in uniform, in the federal workplace, or using a government-owned or -leased vehicle. 5 U.S.C.
§§ 7323(a)( I )-(2), ( 4 ), 7324(a).
2
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v. Merit Sys. Prof. Bd., 404 F.3d 1320, 1325-26 (Fed. Cir. 2005) (citing In re Broering, 1 P.A.R.
778, 779 (1955)).

In evaluating whether a nominally nonpartisan race has become partisan for purposes of
the Hatch Act, we have looked to such factors as whether a candidate has sought and received
the endorsement of a political party; whether the party advertises its endorsement, either on line
or through printed documents; and whether the candidate has advertised the endorsement in
either cam ai n materials or public forums. One of your opponents in the racc,l(b)(6);
(b)(6); (b)(7)(C)
has sought and received the endorsement of the
(b)(6):
Part of l(b)(6);
(b)(6); (b)(7)(C)
Thel }?)S~)~, has advertised its endorsement o
(b)( 6):
on i~ts--~
,............-........................ w1 e me uding the endorsement on at least ;,,. ,. ,. ;..........................., do cum en , 1 s O18
'r 'r ,
Voter Guide. Furthermore, you indicated tha (h'i(7Vr, has spoken about the
(h , 7, r,
en orsement during public events. We have concluded that ese act10ns have rebutted the
presumption that the race for mayor o (b)(G):
s nonpartisan.

I

I

(b)(7)(C)

This letter serves as notice that OSC h..._............................................................,to conclude that your
candidacy in the partisan election for mayor of'-------.---.---.-----'is in violation of the Hatch
Act. At this time, we are providing you with an oppo um y o come into compliance with the
law. As stated above, you must either withdraw your candidacy or resign from your federal
employment.
lfyou choose to resign from your employment with DOD, please provide us with a copy
of the resignation letter you submit to your agency. If you choose to withdraw your candidacy,
you must inform the appropriate election official that you are withdrawing from the election and
follow his or her instructions as to what actions are necessary to effectuate your withdrawal. If
you arc unable to have your name removed from the ballot, you must publicly announce your
withdrawal (e.g., issue a press release, write a letter to the editor) and provide supporting
documentation to OSC. Lastly, you must stop all campaign activities, including organizing or
encouraging a write-in candidacy, and no longer hold yourself out as a candidate.
Please advise us in writing of your decision, and provide documentation reflecting the
action you choose to take in order to come into compliance with the Hatch Act, no later than
Fridav, October 12, 2018. Please contact OSC attorney Eric Johnson at (202) 804
or
.f
h
.
(b)(6):
@osc.gov I you ave any qucst10ns.
(b)(?)(
(b)(6);
(b)(7)(C)

C)

Sincere! ,

,-------"--'--------,

(b)(6); (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, :"l'.W., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

1\'.ovember 5, 2018
(b)(6): (b)(7)(C)

Via email to:

I

(b)(6): (b)(7)(C)

~-------====;---'

Re: OSC File No. AD-18
Dearl

(b)( 6):
(b)(7)(C)

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act. The
lJ .S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(£) to issue
opinions interpreting the Hatch Act. Specifically, you ask whether the Hatch Act rohibits you
from being a candidate in an election for Clerk-Treasurer of
(b)(6): (b)(7)(C)
We
understand that you work for th (b)(6); (b)(7)(C) Police Department. As explained below, the
Hatch Act does not prohibit you rom emg a candidate for Clerk-Treasurer.
The Hatch Act governs the political activity of certain state and local employees. See
5 U.S.C. §§ 1501-1508. State and local employees whose salaries are paid completely, directly
or indirectly, by loans or grants made by the L'nited States or a federal agency may not be
candidates in partisan elections for public office. See 5 U.S.C. § 1502(a)(3).
OSC has confirmed that the election for Clerk-Treasurer is a partisan election. A
representative ofth9
(b)(6): (b)(7)(C)
~lection and Voter Registration Board confirmed to
us that candidates for Clerk- I reasurer are nominated in a party primary election and that
candidates' party designations appear on the ballot. Therefore, the Hatch Act prohibits your
candidacy if your salary is paid completely by loans or grants made by the United States or a
federal agency .

}~JS~Jb, I

.----Y-=--=-o=.u represented to us that your salary is not fully federally funded. AdditionallyJ
lofthe (b)(6): (b)(7)(C) Police Department told us that federal grants fund no part of your
salary. We have cone u e , ased the information before us, that your salary is not funded
completely by loans or grants made by the United States or a federal a enc . Therefore, the
Hatch Act docs not prohibit your candidacy for Clerk-Treasurer o
(b)(6): (b)(7)(C)

,,C?)S~L,

Please note that although the Hatch Act docs not prohibit you from being a candidate for
partisan political office, you may be subject to the Hatch Act's other two restrictions. State and
local employees who perform job duties in connection with a program or activity financed with
federal grants or loans are prohibited from: ( 1) using their official authority or influence to affect
the results of an election; and (2) coercing, attempting to coerce, commanding, or advising
another employee to engage in political activity. 1.\'ee 5 U .S.C. § l 502(a)( I )-(2);
§ 1501( 4). Examples of activities that violate these two prohibitions include: campaigning in

U.S. Office of Special Counsel
Page 2
uniform or using pictures of yourself in uniform for campaign purposes; telling other employees
to volunteer for a political campaign or give a campaign contribution; and asking subordinate
employees to engage in political activity in support of or opposition to a candidate for partisan
political office
(b )( 6):

.
1
ease contact me at 2 02- 804 (b)(?)(_f
c) 1 you have any add""
1t10naI qucst10ns.
11

Sincere!
(b )( 6): (b )(7)(C)

nca . amnc
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N. W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

October 3, 2018

(b)(6): (b)(7)(C)

Re: OSC File No. AD-t

9i

(b)(6): (b)(7)(C)

Dear l~_(b_)(6_)_:(b_)_(7_)(c_)_~
This letter is to confirm that the Hatch Act does
~not
- - - - - - - - - ~...........for U.S.
Congress while you are receiving payments from the
ursuant
to the
(b)(6): (b)(7)(C)
The Hatch Act governs the political activity of federal civi1ian executive branch
employees. See 5 U.S.C. §§ 7321-7326. Among other restrictions, a covered employee may not
be a candidate for election to a partisan political office. 5 U.S.C. § 7323(a)(3). Covered
employees are those individuals, other than the president and the vice president, employed or
holding office in an executive agency other than the Government Accountability Office, within
the competitive service, or in the United States Postal Service (USPS) or the Postal Rate
Commission. 5 C.F.R. § 734.101.
I und..,µL.......,........_...,.t you currently receiv
(b)(6); (b)(7)(C)
enefits fro (b)(6): (b)(7)(C)
6
ursuant to th Jb)S. \_ The a ents are based upon yo
) 6): ervice as an employee o e
(b)(6): (b)(7)(C)
Although OU curre~t" receive payments frottj,--(-b)-(6_)_:--,
you are not employe y, nor do you o d office in, (b)(6): (b)(7)(C) or any other federal agency.
You also are not employed by, nor do you hold office m, e e era competitive service, the
USPS, or the Postal Rate Commission. You are therefore not an employee for purposes of the
Hatch Act and, accordingly, you are not subject to the Hatch Act. Because you are not subject to
the Hatch Act, you are not prohibited by it from being a candidate for partisan political office.
Please contact Office of Special Counsel attorney Eric Johnson at (202) 804
if you
have any questions
(b)(6):
'

~)(7X
C)

(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
I no ,1\1 Street, !'.'.W., Sui!e 21 S
Wuhington, D.C. 200J6-4SOS
202-804- 7000

~ovember 5, 2018
(b)(6); (b)(7)(C)

VIA EMAIL

(b)(6): (b)(7)(C)

Re: OSC File No. AD-19

Dea~

(b)(6): (b)(7)(C)

(b)(6); (b)(7)(C)

This letter is in response to your request for an adviso o 1mon concemm the Hatch
Act Specifically, you asked whether the Hatch Act prohibit
(b)(6): (b)(7)(C)
Retirement Board (RRB em lo ee from bein a candidate int e nonpartisan e ection fo
(b)(6);
(b)( 6);
City
Council,
(b)(6): (b)(7)(C)
As
explained
below
the
U.S.
Office
of
(1-.\('7\(r'\
.
ounse OSC) has con~c~u~e~t~at-t~e~~~-c~taoes not prohibi (b)( 6): (b)(?)(C) rom being a
candidate for the city council position.
1

p~t~,{,-,\

The Hatch Act governs the political activity of federal civilian executive branch
employees, including RRB employees. 2 Among other things, the Hatch Act prohibits employees
from being candidates for partisan political officc. 3 An election is partisan if any candidate is to
be nominated or elected as representing, for example, the Republican or Democratic Party.
You explained and OSC confirmed that the election for the city council position is
nonpartisan. While the I fatch Act prohibits candidacy in a partisan election, it does not rohibit
candidacy in a nonpartisan election. Accordingly, the Hatch Act does not prohibit (b)(6): (b)(7)(C)
from being a candidate for the city council position.
Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttable presumption that an election is nonpartisan. 4 Evidence
showing that partisan politics actually entered a candidate's campaign may rebut this
presumption. 5 But no bright-line rule exists that identifies the type or amount of conduct (either

1

The U.S. Office of Special Counse I is authorized pursuant to 5 U.S ,C. § l 2 J2(f) to issue opinions interpreting the
Hatch Act
'See generally 5 U,S,C. §§ 7321-7326.
1
5 U.S,C. § 7323(a)(3), Covered employees are also prohibited from: using their official authority or influence for
the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving political contributions
from any person; knowingly soliciting or discouraging the political activity of any individual with business before
their employing office; and engaging in political activity while on duty, in a government building, while wearing an
official uniform or insignia, or using an official vehicle. 5 L'.S.C. § 7323(a) and § 7324.
~ See Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983),
'See McEntee v. Merit Sys. Prof. Bd., 404 FJd 1320 (Fed. Cir. 2005).
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by the candidate or party) needed to prove that a statutorily designated nonpartisan election, in
fact, became a partisan one. 6
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. 7 So, the ultimate answer regarding what activity
may change a nonpartisan election into a partisan one rests on the totality of the
circumstances. 8 Accordingly, a nonpartisan election could become partisan if, for instance, one
of the candidates were to: participate in and win a party caucus; hold himself out as having the
party's political support by advertising this in his speeches, flyers or mailings; seek and advertise
the political party's endorsement; or receive party support in the form of supplies (e.g., wooden
stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers,
posters) or use of party headquarters. Please note that the foregoing list is illustrative only and is
not an exhaustive list of the unique combination of faets that could change a nonpartisan election
into a partisan one.
In conclusion, while the Hatch Act does not prohibi (b)( 6): (b)(?)(C) from being a candidate
in the nonpartisan election for the City o {l-..\(-"'7'\{r'
(b)( 6): city council position (b)(
should refrain from
,....\_
engaging in any of the types of acti vi tics 1scussed above. If you have any questions, please
contact Jacqueline Yarbro at (202) 804 (b)( 6): (b)(?)(C)
Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

6
7
8

AfcEntee, 404 F.3d al 13 34.
See Campbell v. Meri/ .S:vs. Pro/. Bd., 27 FJd 1560, l 566 (Fed. Cir. 1994).
See id.

U.S. OFFICE OF SPECIAL COU1"SEL
1730 \1 Street, ~.W., Suite 2111
Wuhington, D.C. 200364505
202-!104-7000

November 5, 2018
(b)(6); (b)(7)(C)

VIA F,MA ILl._____(_b)_(6_):_(b_)(7_)(_C)_ ____.
Re: OSC File No. AD-191 (b)(G): (b)(?)(C)
Dea

I

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. Specifically, you asked whether the Hatch Act prohibits Y-~~+'eing a candidate in the
nonpartisan election for Village Commissioner in the Village of r~~)~~)~. As explained below,
the U.S. Office of Special Counsel (OSC) has concluded that the ate Act does not prohibit you
from being a candidate for Village Commissioner.
1

The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. 2 Only those state and local government employees who
work in the executive branch, or an agency or department thereof, and whose principal
employment is in connection with an activity financed in whole or in part by loans or grants
made by the United States or a federal agency arc subject to the Hatch Act. 3 Such employees
may not be a candidate for elective office, if the employee's salary is paid completely by loans or
grants made by the United States or a federal agency. 4 Additionally, the Hatch Act does not
prohibit a state or local employee from being a candidate in a nonpartisan election. 5
You explained that the election for Village Commissioner is a nonpartisan one, and OSC
confirmed that this election has been designated as such. 6 In addition, you provided information
showing that your salary is not entirely federally funded but rather is funded from state sources
- the Natural Areas Acquisition Fund and the Forestry Development Fund.
Accordingly, the Hatch Act does not prohibit you from being a candidate for elective
office, including for Village Commissioner. And even if your salary were entirely federally
The U.S. Office of Spee ia l Counsel is authorized p urs uan t to 5 t.:. S. C. § 1212 (f) to issue op in ions interpreting the
Hatch Act.
2
See generalfy 5 U.S.C. §§ 1501-1508 .
.1 5 u.s.c. § 1501(4).
4
5 U .S.C. § l 502(a)(3 ). The Hatch Act also prohibits covered employees from using their official authority or
influence for the purpose of interfering with or affecting the result of an election and coercing, attempting to coerce,
commanding, or advising another state or local government employee to engage in political activity. 5 U.S.C.
§ 1S02(a)( I )-(2 ).
l See 5 U.S.C. § 1503.
6
See 65 Ill. Stat. 5/4-3-16.
1
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funded, the Hatch Act would not prohibit you from being a candidate for Village Commissioner
because the election for this position is nonpartisan. If you have any questions, please contact
Jacqueline Yarbro at (202) 804
(b)(6):
(b)(7)(C)

Sincere!
(b)(6): (b)(7)(C)

nca . amnc
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Str,~t,

~ .W .,

Suitt 218

Wuhington, D.C. 20036-4505
202-804-7000

December 17, 2018

(b)(6): (b)(7)(C)

VIA ELECTROJ'll"IC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-19j (b)(6): (b)(7)(C)
Dearl (b)(6): (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S.C. § 1212(f), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpretin the Hatch Act. You ask whether the Hatch Act prohibits you from being a
,--..............__.....
- '-rte in the (~)(~);, 2019 election for mayor of the Incorporated Village o~
(b)(6): (b)(7)(C)
SC understan s that you are employed by the Federal Aviation Administration (FAA). Your
question is addressed below.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including FAA employces. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office. 2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for Presidential
elector received votes in the most recent Presidential election. 3 Examples of parties that meet this
definition include the Republican or Democratic Party.
OSC understands from reviewing local laws and relevant guidance that candidates for mayor
may run with political party affiliation, such as the Republican or Democratic Party. If that were to
happen, the mayoral election would be partisan, and the Hatch Act would prohibit you from running.
But the attorney for the Incorporated Village o (b)( 6): (b)(?)(C) represented to OSC that
candidates for village elections rarely run with national political party affiliation. Instead, candidates
1 See

generally S U.S .C. §§ 7321-7326.
5 u .S.C. § 7323(a)(3 ). Covered employees are also prohibited from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7323(a) and § 73 24. Political activity is defined as activity directed toward the success or failure of a
political party, partisan political group, or candidate for partisan political office. 5 C.F.R. § 734.101.
3
This definition docs not include any office or position within a political party or affiliated organization. See
5 C.F.R. § 734.10 l.
2
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generally create their own political parties, like the "Save the Trees Party." Because these created
"parties" did not field candidates in the last Presidential election, their inclusion in the mayoral
election would not deem it a partisan one. Accordingly, provided the 2019 mayoral election docs not
include candidates running with national political party affiliation, the Hatch Act does not prohibit
you from being a candidate.
Please contact Hatch Act Unit Attorney Kelley Nobriga at (202) 804 (b)( 6): if you have any
questions.
(b~{)(

Sincerely,
(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

t;,S, OFFICE OF SPECIAL COL"NSEL
1730 :\1 Street, N.W., Suite 218

Wuhington, D.C. 20036-4S05
202-804-7000

December 17, 20 I 8

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-t 9i (b)(6): (b)(7)(C)

I

D ear b)(6);
h\/7\tri

This letter responds to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue opinions
inter retin the Hatch Act. S ecificall
ou ask several questions related to the activities of the
(b)(6): (b)(7)(C)
a union that represents (b)(6): (b)(7)(C) mployees. 1
Your questions are addressed be!ow.
The Hatch Act governs the political activity of federal civilian executive branch employees,
other than the President and Vice President. 2 Accordingly, only those (b)(6): embers who are
civilians and employed by or holding office in an executive branch age?icy'are covered by the Hatch
Act. Such employees are prohibited from: using their official authority or influence for the purpose
of affecting the result of an election; knowingly soliciting, accepting, or receiving political
contributions from any person; being candidates for public office in partisan elections; and
knowingly soliciting or discouraging the political activity of any individual with business before their
employing office. 3 Employees are also prohibited from engaging in political activity while on duty,
in a government building, while wearing an official uniform or insignia, or using an official
vchicle. 4 Political activity is defined as activity directed toward the success or failure of a political
party, partisan political group, or candidate for partisan political office. 5
,------,

l.

(b )(6)·

(b )( 6):

If an ,,_,,.,,; member receives on an agency email account an (b)(7)( mail that constitutes
political activity, may the member forward that email to~ersona email account?

Because the message in the email constitutes political activity, the Hatch Act prohibits
federal employees from forwarding that email to others while on duty or in the workplace. We have
advised, however, that merely forwarding such an email to the employee's personal email account,
1

You also ask several questions re lated to lob by ing. Because O SC is only authorized to interpret the Hatch
Act, we do not address these questions.
2
See generally 5 U .S.C. §§ 7321-7326.
'See 5 U. S.C. § 7323(a)(l )·( 4 ).
See 5 U.S.C. § 7324.
5
See 5 C.F.R. § 734. l OI.

4
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without more, does not violate the Hatch Act Tmre, even if the message constitutes political
activity, the member may forward the message t (b)( 6 wn personal email account, even while on
duty or in the workplace. 6 But if the member forw'. s such an email to b)( ersonal email account,
as previousll mTtioned, the member may not then forward the email from )( ersonal account to
6 );
others while-~)( s still on duty or in the workplace.

r[~;~~t

2. If a
ember receives on an agency email account an r~~~~~~~ mail that constitutes
poliuca ac 1vity, may the member forward that email to the personal email account of
another person?
As stated above, an employee may not engage in political activity while on duty or in the
workplace, to include forwarding a message that constitutes political activity. Therefore, a member
receiving such an email is prohibited from forwarding the email to any person while on duty or in the
workplace.
(b)(G):
. . a we bs1,..._._..._
.
3 . C anth e (b)(7
sen d to mem bers an ema1·1 contammg
w here mem bers can
donate tot e
political action committee? If so, can a
ember who is
covered by the ate Act send the email on behalf of (b)(6):

,,~~)£~L,

~?!~~!;

The Hatch Act does not prohibit federal employees from receiving information that solicits
political contributions, but they may not forward or otherwise further distribute the solicitation to any
person. Similarly, anl -~~ )( 6): Jnem ber covered by the Hate h Act may not send an emai I that so lie its
political contributions.
The above rule has one exception that applies only to union political action committees. 7
Annlied here, anl (b)(6): !member may solicit, accept, or receive a political contribution from other
lembers if: (l) the member solicited is not a subordinate employee; (2) the contribution is
only for thel QJ)i~):, lpolitical action committee; and (3) the activi occurs while the members are off
du and away rom the workplace. 8 Under this exception, an (b)(6): ember may send to other
(b)(6): members messages that solicit contributions to (b)(6): po'1·1'cal action committee. Upon
11.-..\l-"".1'\t.ri
...J
"--ii':,t;,...;;;;;,.,, of such a message, however, (b )( 6):
embers may not forward the message to no, 1 (b )( 6):
members.
rhV7Vr

,.C?)~~L

(b)(6):

Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202) 80 (b)(?)( f you have
any questions.

(b)(6): (b)(7)(C)

n
Deputy Chief, Hatch Act Unit

6

This opinion does not address any agency rules or policies that may apply to this activity.

7

See 5 U.S.C. § 7323(a)(2)(A)-(C).

8

An employee on official time for union business is considered to be on duty for purposes of the Hatch Act.

See 5 C.F.R. § 734.306 (Example 12).

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suile 218
WHhingtou, D.C. 20036-4S0S
202-804-7000

November 28, 2018

(b )( 6); (b )(7)(C)

VIA ELECTRONIC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD· 19~
Dea

(b)(6): (b)(7)(C)

I
I

(b)(6): (b)(7)(C)

This letter from the U.S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion regardin the Hatch Act. 1 Specificall , ou asked whether you, the current
chief of police of th
(b)( 6):
olice Department in (b)(6): (b)(7)(C) may use photographs of
.
"£
(b)(7)(C)
. wit. h your
yourse If m um orm
ther 1aw en £orcemen,,__-----,-------'
pos1 10ns m connection
candidacy for elective office. As described below, the Hatch Act does not prohibit such activity.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration oflaws. 2 Only those state and local government employees
whose principal employment is in the executive branch, or an agency or department thereof, and
who have duties in connection with an activity financed in whole or in part by loans or grants
made by the United States or a federal agency are subject to the Hatch Act. 3 Such employees
generally may not: ( 1) use their official authority or influence for the purpose of interfering with
or affecting the result of an election or a nomination for office; (2) coerce, attempt to coerce,
command, or advise another state or local government employee to engage in political activity;
or (3) be a candidate for elective office, if the employee's salary is paid completely by loans or
grants made by the United States or a federal agency. 4
You currently serve as chief of police i (b)(6): (b)(7)(C) You work approximately 40
hours per week in that position and earn an annua sa ary o approximate!
(b)(6);
Separately,
lt...."\/"'7)./r,\

1

*

OSC is authorized by 5 U.S.C. 1212(f) to issue opinions interpreting the Hatch Act.
See generally 5 U.S.C.
1501-1508.
3
5 U.S. C. 1501 4 . W c assume for purposes of this advisory opinion that your principal employment as chief of
police ofth (b)(6); Police Department involves duties in connection with federally-financed activities, and
therefore that--y•-u-are subject to the Hatch Act.
4
5 U.S.C. 1502(a)(l)-(J)
2

*
*

**
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a

(~~(jf(~)

you work part-time for both th
County Sheriff's Office and th (b)(?)(C) olicc
Department.
former position you work up to 27 hours per month an are pat
approximatel (b)_( 6l er hour; in the latter position you work up to 30 hours per month and are
aid a roxima c (b)(6 per hour. You also previously worked for the sheriffs office in both
(b)(G):
County
)· (b)(6): ounty. You are contemplating running for elective office and
(h)(?)(C') d
h
h
. matena
. }s, you may use ph otograph so f yourse If
ave as e w et er as art o. f your campaign
6
(I) in either
(b)( )~_ County Sheriff's Office orl (b)(6): jPolicc Department uniform, and (2)
in either
(b)(6): ~aunty or (b)(6):
ounty sheriff's office uniform.

anl

·

·

It~ '\l..,.\t .ri\

We have interpreted the statutory restriction on an employee using official authority or
influence to affect an election to prohibit most covered employees from using an official title or
wearing an agency uniform while engaging in political adivity. 5 However, this restriction only
applies with regard to a covered employee's principal employment. In your case, you both spend
the most time at, and earn the most income from, your position as chief of police of the
(b)(6);
Police Department. Thus, that position is your principal employment for purposes of tli:e
Act.
7
Because you arc principally employed b the
C) Police Department, you may not
identify yourself by your official title (e.g., (b)(6); (b)(7)(C) , or use photographs of yourself in
your (b)(6):
olice Department uniform, in any of your campaign materials. 6 The Hatch Act
does r1-.,r,,,r,..., rly restrict you from referring to your other current or former positions with law
enforcement agencies or from using photo graphs of yourself in those agencies' uni forms.
A r in y, you would not violate the Hatch Act by using photographs of yourself in an
r (b)(G):
Police Department uniform or the uniforms of th~ (b)(6): ~ounty,I __ (?)5_6\. !County,
o _(b)(6): County sheriff's offices. Note that this advisory opinion is limited to whether the
Hatch Act prohibits you from using such photographs. State or local laws and/or law
enforcement agency policies may prohibit you from using photographs of yourself in uniform,
and we recommend that you consult with private counsel or the relevant agency if you have
questions about any such laws or policies.

[t;[~~(

Please contact OSC attorney Eric Johnson at (202) 804
if you have any additional
questions.
,...,
Sincerely,
(b)(6): (b)(7)(C)

' There is a limited exception, not applicable here, for covered employees who are also elected officials.
6
You may, however. refer to your current position as part of a general biography or resume. Please refer to OSC's
September 17, 2013 guidance "The Hatch Act Modernization Act of 2012 - OSC' s Guidance Regarding the Use of
Official Title by State and Local Employees Who Are Now Pennitted to Be Candidates in Partisan Elections,"
available at https://osc.gov/pages/advisory-opinions.aspx, for more infonnation about appropriate references to your
official ti tie.

U.S. OFFICE OF SPECIAL COUNSEL
1730 M StTtet, S.W., Suite 218
Wultington, D.C. 20036-4505
202-804-7000

December 17, 2018

(b)(6): (b)(7)(C)

VIA ELECTRO~IC MAIL:

I

(b)(6); (b)(7)(C)

Re: OSC File No. AD-19J
Dearl

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

I
I

I

This letter responds to your request for an advisory opinion concerning the Hatch Act. The
U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § l 212(f) to issue o in ions
interpreting the Hatch Act. You ask whether the Hatch Act prohibits U.S. Attorne
(b)(6): (b)(7)(C)
from attending events, such as an election night watch party, hosted by a political pa
for partisan political office. 1 Your question is addressed below.
The I latch Act governs the political activity of federal civilian executive branch employees,
including U.S. Department of Justice employecs. 2 Among other things, the Hatch Act prohibits
covered employees from using their official authority or influence for the purpose of affecting the
result of an election. 3 For example, employees may not use their official title while engaging in
political activity, use government resources or their official influence to advance or oppose
candidates for partisan office, or ask subordinates to engage in political activity.
Even though the events at issue are hosted b a olitical party and/or candidate for partisan
political office, the Hatch Act does not rohibi (b)(6): (b)(7)(C)
attending these events
personal capacity. However (b)( 6): (b)(?)(C) shou no a en such events inrb)_(6rfficial capacity as
U.S. Attorney.
.___ _ ___,
),

ram

1

inL,(~!£~\_J

OSC understand that, per U.S. Department of Justice policy, U.S. Attome
restrictions o~olitical activity than what the I latch Act imposes. See 5 .........,........,........,..........,
opinion only aWesses the Hatch Act's restrictions.
2 See generally 5 U.S.C. § § 7321-73 26.
3 See 5 U.S.C. § 7323(a)(3). Covered employees are also prohibited from: knowingly soliciting, accepting, or
receiving political contributions from any person; being candidates for public office in partisan elections; and
knowingly soliciting or discouraging the political activity of any individual with business before their
employing office. 5 U.S .C. § 7323 (a)(!)-( 4). The Hatch Act also prohibits employees from engaging in
political activity while on duty, in a government building, while wearing an official uniform or insignia, or
using an official vehicle. 5 U.S.C. § 7324. Political activity is defined as activity directed toward the success
or failure of a political party, partisan political group, or candidate for partisan political office. 5 C.F.R.
§ 734. 10 l.
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Please contact OS C Hatch Act Un it Attorney Kelley Nobriga at (2 02) 804 (b )( 6): if you ha vc
any questions.
(b~;)(

Sincerely,
(b)(6): (b)(7)(C)

··nca . amnc
Deputy Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 \1 Street, S.W., Suite 2111
Wuhington, D.C. 20036-4505
202-804-7000

February 1, 2019

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-t 9h)(6): (b)(7)(C)
Dear b)(6): (b)(7)(C)
This letter responds to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U .S.C. § l 212(f), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpreting the I latch Act. You ask whether the Hatch Act prohibits a Social Security
Administration (SSA) employee from soliciting funds related to an election for speaker of the U.S.
House of Representatives. Your questions arc addressed below.
The I latch Act governs the political activity of federal civilian executive branch employees,
including SSA employees. 1 Employees may not, among other things, knowingly solicit, accept, or
receive political contributions from any person.2 A political contribution is defined as any payment
by a person that is given to, for example, a candidate for partisan political office for a political
purpose:'
OSC understands that the Speaker of the House is selected by members of the U.S. Congress.
This selection process docs not meet the Hatch Act's definition of election, which includes only a
primary, special, runoff, or general election. 4 Accordingly, so long as the funds solicited arc only for
the purpose of selecting a Speaker of the House and are not used for a political purpose, i.e.,
supporting a political party or candidate for partisan political office, the activity is not prohibited by
the Hatch Act.

1

See generally 5 U. S ,C. §§ 7321-7326.
See 5 U .S.C. § 7323(a)(2). Covered employees are also prohibited from: using their official authority or influence
for the purpose of affecting the result of an election; knowingly soliciting or discouraging the political activity of
any individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S,C. § 7323(a)
and § 7324. Political activity is defined as activity directed toward the success or failure of a political party, partisan
political group, or candidate for partisan political office. 5 C.F.R. § 734.101.
J See 5 C.F .R. § 734.101. A political purpose is defined as "an objective of promoting or opposing a political party,
candidate for partisan political office, or partisan political group." 5 C.F .R. § 734.101.
4
See 5 C.F.R. § 734.10 I.
2
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Your remaining questions 3 and 4 do not implicate the Hatch Act and, as such, we cannot
answer those questi_ons. Please contact Hatch Act Unit Attorney Kelley Nobriga at (202) 804 (b)(G): f
you have any questions.
(b)(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505
2 02-80 4- 700 0

December I 7, 2018

(b)(6): (b)(7)(C)

VIA ELECTRO~IC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-19)

(b)(6): (b)(7)(C)

I
I

Dea~~--(b_)(6_)_:(b_)_(7_)(C_)_~
This letter responds to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S.C. § l 2 l 2(f), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions intcrprctin the Hatch Act. You ask whether the Hatch Act prohibits Assistant U.S.
Attorney (AUSA (b)(6): (b)(7)(C) rom being a candidate in the 2019 election for city council member
of (b)(6); (b)(7)(C)
As explained below, the Hatch Act does not prohibit AUSA
(b
; rom eing a can 1 ate or city council.
(hV7VC)

The Hatch Act governs the political activity of federal civilian executive branch employees,
including U.S. Department of Justice employees. 1 Among other things, the Hatch Act prohibits
employees from being candidates for partisan political office. 2 A partisan political office is any
office for which any candidate is nominated, or elected, as representing a party any of whose
candidates for Presidential elector received votes in the most recent Presidential elcction. 3 Examples
of parties that meet this definition include the Republican or Democratic Party.
According to the ........._ _~__. ity Clerk's Office, the election for city council is nonpartisan.
While the Hatch Act pro I its can 1 acy in a partisan election, it does not rohibit candidacy in a
nonpartisan election. Therefore, the Hatch Act docs not prohibit AUSA (b)(6): rom being a
candidate in the nonpartisan e!ection for city council.
(b)(7)(C)

1

See generally 5 l,',S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(J). Covered employees are also prohibited from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U .S.C.
§ 732J(a) and§ 7324. Political activity is defined as activity directed toward the success or failure ofa
political party, partisan political group, or candidate for partisan political office. 5 C.F.R. § 734.101.
3
This definition does not include any office or position within a political party or affiliated organization. See
5 C.F.R. § 734.10 I.
2
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Usually a nonpartisan election is designated as such by state or local law. The law, however,
creates only a rebuttable presumption that an election is nonpartisan. 4 Evidence showing that
partisan politics actually entered a candidate's campaign may rebut this presumption. 5 But no brightline rule exists that identifies the type or amount of conduct ( either by the candidate or party) needed
to prove that a statutorily designated nonpartisan election, in fact, became a partisan one. 6
Each case wi II present a unique combination of facts that will either show that the candidate
was politically independent or not. 7 So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. 8 Accordingly, a
nonpartisan election could become partisan if, for instance, one of the candidates were to: participate
in and win a party caucus; hold himself out as having the party's political support by advertising this
in his speeches, flyers or mailings; seek and advertise the political party's endorsement; or receive
party support in the form of supplies (e.g., wooden stakes for signs, bulk mail permit), campaign
volunteers, campaign publications (e.g., flyers, posters) or use of party headquarters. Please note,
that the foregoing list is illustrative only and is not an exhaustive list of the unique combination of
facts that could change a nonpartisan election into a partisan one.
In conclusion, while the Hatch Act does not prohibit AUS (~~(~~(~) ram being a candidate
in the nonpartisan election for city councilr?_(~hould refrain from engagmg many of the types of
.-----ac_t_iv...,ities discussed above. Please contact atch Act Unit Attorney Kelley Nobriga at (202) 804(b)(6):
if you have any questions.
r1-,v7vr,

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

4

See Special Counsel v. Yoho, 15 :YI .S.P .R. 409, 413 ( 1983 ).
See McEntee v. Merit Sys. Prat. Bd., 404 F.3d 1320 (Fed. Cir. 2005).
6
McEntee, 404 F.Jd at 1334.
7
See Campbell v Merit Sys. Prot Bd., 27 F.3d 1560, 1566 (Fed. Cir. 1994 ).
8
See id.

5
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L'.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

February 4, 2019
(b)(6); (b)(7)(C)

VIA ELECTRO:-;'IC MAIL: 1....._ _(_b_)(_6)_:(_b_)(_7)_(C_)_

__.

Re: OSC File No. AD-19 (b)(6):(b)(7)(C)
Dea (b)(6): (b)(7)(C)
This letter responds to your request for an advisory opinion concerning the Hatch Act. Pursuant to 5
U.S.C. § 1212(f), the U.S. Office of Special Counsel OSC is authorized to issue o inions inte reting the
Hatch Act. You ask whether employees of the (b)(6); (b)(7)(C)
are
subject to the provisions of the Hatch Act. As explained below, OSC has concluded that b)(6); mployees are
not covered by the Hatch Act.
,. · --- ,
The Hatch Act governs the political activity of certain individuals employed by a federal, state, or
local executive branch agency. 1 However, OSC understands that b)( functions as an organization
independent of any state or federal characterization. Indeed the
(b)(6): (b)(7)(C)
ourt of Appeals
concluded in 2008 thatl~b)( 6:lemployees were not
(b)(6): (b)(7)(C)
overnment employees. 2 And while
the court did not take a pos1t1on on whether (b)(6'."""'......,.,..,.....,.,,...,..,......,...,..,...,....,...,....,...,..,.,ered federal employees, it did state
that ''kb )(6): (b )(7)(C)
The court's statement was based on the fact that, according to the l(b)(6); (b)(7)(C) employees are treated as
federal employees "solely" for purposes of various U.S. Code, title 5 provisions. 4 The Hatch Act is not
within those enumerated provisions. 5 Accordingly, DSC has concluded thatKb)(6)lemployees are not subject
to the provisions of the Hatch Act. Please contact Hatch Act Unit Attorney Kelley Nobriga at (202) 804.-------.
(b )( 6):
if you have any quest ions.

I

r

{1-.\{"7\{r\

Sineerelv
(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit
1

Restrictions on federal employees differ from those on state and local employees. See 5 U.S.C. §§ 7321-7326 and§§ 15011508.

I
1
4

I

(b)(6): (b)(7)(C)

Id at 74.
Id.
(b)(6): (b)(7)(C)

L.S. OFFICE OF SPECIAL COL':"\SEL
1730 '.\1 Strnt, :'-i.W., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

September 12, 2019
(b)(6); (b)(7)(C)

r. .

VIA ELECTRO:"\IC MAIL: b_)(_6)_;_(b_)(_7)_(C_)_ _ _ _ _ _ ____.

Re: OSC File No. AD-18¥b)(6); _,
Dear (b)(6);
(b )(7)(C)
This letter from the C.S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion regarding the Hatch Act. 1 You asked three questions related to our advisory
opinions about displaying photographs of an incumbent president during his reelection
campaign. Our answers are below. Additionally, we have enclosed our latest guidance
regarding the display of such photographs in the workplace.

1. Is there a date during a president's reelection campaign after which employees may not
put up a new official photograph of the president?
No. When an employee chooses to display an official photograph of the president is not
dispositive of whether the display violates the Hatch Act. 2 Provided that the display complies
with the enclosed guidance, the Hatch Act does not prohibit an employee from choosing to
display an official photograph of the president at any point during the campaign.

2. Does an official photograph need to be acquired through the US. Government
Publishing Office (GPO)? For example, would a standard-sized photograph purchased
from the White House Gift Shop he considered an official photograph?
An official photograph is one that is acquired from an official government source, but it
is not required that the photograph come from the GPO. For example, an employee who receives
a copy of the president's official portrait from the White House could display that portrait in the
workplace. However, photographs other than the official portrait of the president-such as those
purchased from private organizations-likely do not qualify as official photographs for purposes
of this exception,
1

OSC is authorized by 5 C.S.C. § 1212(f) to issue opinions interpreting the Hatch Act,
Of course, the timing of a di sp !ay may be one factor that OSC considers if other facts and c ircumstanees indicate
that the display may be political activity prohibited by the Hatch Act.

2

U.S. Office of Special Counsel
Page 2

-

-

3. Can an employee download and prim the official portrait from the GPO website?
Yes. The Hatch Act does not prohibit an employee from printing the president's official
portrait from the GPO website and displaying that printed portrait in a traditional size and
manner in the employee's workplace. As noted in the enclosed guidance, the president's official
portrait is generally displayed in 8x 10 or 11 x 14 inch sizes.
5
Please contact OSC attorney Eric Johnson at (202) 804¥b)( )lif you have any additional
questions.
Sincerely,
(b)(6); (b)(7)(C)

Ana Galindo-Marrone
Chief, I-latch Act Unit

U.S. OFFICE OF SPECIAL COU~SEL
1730 :\1 Street, :\, W., Suite 218
Washington, D, C. 20036-4505
202-804-7000

September 11, 2019
Displaying Photographs of the President During a Reelection Campaign
An employee covered by the Hatch Act may not engage in political activity while
on duty, in a government room or building, while wearing an official unifonn, or using a
government vehicle. 1 Political activity is defined as activity directed toward the success or
failure of a political party, partisan political group, or candidate for partisan political office.2
Thus, the Hatch Act generally prohibits federal employees from, among other things,
displaying pictures of candidates for partisan public office in the federal workplace. 3
Photographs of an incumbent president, however, raise unique considerations given that the
president is the head of the executive branch throughout his or her candidacy for reelection. In
recognition of this status, photographs of an incumbent president seeking reelection may be
displayed under each of the following two exceptions. 4
The first exception only applies to official photographs of the president. The Hatch Act
generally does not prohibit the display of offic.ia! photographs of the president in the federal
workplace, including both public and employee workspaces. Official photographs include the
traditional portrait photograph of the president displayed in federal buildings when obtained from
an official source, such as the U.S. Government Publishing Office or the White House (i.e., not
clipped from magazines or newspapers). Official photographs also include those photographs
that agencies display of the president conducting official business, such as meeting with heads of
state.
Official photographs should not be altered in any way, such as by the addition of halos or
horns, and must be di sp !aye d in a trad iti ona I size5 and manner (e.g. , no 1ife-size cutouts or
screensavers). Pictures that are distributed by the president's campaign or a partisan
organization, such as the Democratic National Committee or Republican National Committee,
are not official, even if they depict the president performing an official act.

: 5 U. S.C. § 7324(a),
5 C.F.R, § 734. l OI.
3
See id. § 734.306, Ex. 16.
4 This advisory is intended to provide employees with general guidance on the Hatch Act's application to displaying
photo graphs of the president in the federal workp 1ace during the president's reelection campaign. The C. S. Office
of Special Counsel is authorized to issue advisory opinions pursuant to 5 C,S.C. § 1212(f). Whether any particular
display violates the Hatch Act can only be dctennined after a comprehensive analysis of the attendant facts and
circumstances.
5
The president's portrait is generally displayed in 8x 10 inch or l lx 14 inch sizes.
2

•

Displaying an official photograph can still lead to a potential Hatch Act violation if the
facts and circumstances indicate that the display is directed toward the success or failure of a
candidate. For example, an employee may not: display an official photograph containing
campaign slogans or materials; display a photograph upside down; or cover an entire office wall
with official portraits of the president.
The second exception applies to all candidate photographs and concerns employees'
personal photographs. Lnder this exception, an employee would not be prohibited from having a
photograph of any candidate in his or her office if: the employee is in the photograph with the
candidate; the photograph was taken at a personal or professional event; and the photograph is
not related to the candidate's campaign (e.g., it does not show any campaign slogans or
materials, it was not taken at a campaign event, etc.). To illustrate, an employee may display a
photograph of the employee's wedding party-even if one of the members is currently a
candidate.
As with the official photograph exception, the personal photograph exception does not
apply if the facts and circumstances show that displaying the photograph is directed toward the
success or failure of a candidate. For example, an employee who formerly worked for a L.S.
senator would not be prohibited from displaying a personal photograph of the employee and the
senator even during the senator's reelection campaign. But the employee would likely violate
the Hatch Act if the employee placed an "I Voted" sticker over the photograph during the
senator's reelection campaign.
If you have any questions, please contact our office for additional guidance.

-

-

l.:.S. OFFICE OF SPECIAL COU~SEL
1730 :\-1 Street, :\ .W ., Suitt 218
Washin~ton, D.C. 20036-4505
202-804- 7000

September 12, 2019
b)(6); (b)(7)(C)

VIA ELECTRONIC .MAIL: rb)(6); (b)(7)(C)

Re: OSC File No. AD-l 8-fb)(6); _,
(b )(6);

Dear (b )(?)(C)
This letter from the U.S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion regarding the Hatch Act. 1 You asked two questions related to our advisory
opinions about displaying photographs of an incumbent president during his reelection
campaign. Our answers arc below. Additionally, we have enclosed our latest guidance
regarding the display of such photographs in the workplace.

1. Does an unaltered prinred copy of the president's official portrait, downloaded from an
online source, qualify for the official photographs exception?
Yes. The Hatch Act docs not prohibit an employee from printing the president's official
portrait, from either the White House website or another government source, and displaying that
printed portrait in a traditional size and manner. As noted in the enclosed guidance, the
president's official portrait is genera!ly displayed in 8x10 or 1 lx14 inch sizes. You noted that
the photograph in question was printed on 8.5xl I inch paper, which we also consider to be
within the definition of "tradition al size."

2. Is displaying an official photograph of the president following his announcement that he
intends to run for reelection prohibited by the I latch Acr?

~o. When an employee chooses to display an official photograph of the president is not
dispositive of whether the display violates the Hatch Act. 2 Provided that the display complies
with the enclosed guidance, the I latch Act docs not prohibit an employee from choosing to
display an official photograph of the president at any point during the campaign.

1

DSC is authorized by 5 U.S.C. § 1212(f) to issue opinions interpreting the Hatch Act.
Of course, the timing of a display may be one facwr that OSC considers if other facts and circumstances indicate
that the display may be political activity prohibited by the Hatch Act.
2
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. Please contact OSC attorney Eric Johnson at (202) 804-1:b)(B)~f you have any additional
questions.
Sincerely,
b)(6); (b )(7)(C)

Ana Galindo-Marrone
Chief, Hatch Act Cnit

-

U.S. OFFJCE OF SPECIAL COUNSEL
1730 M Street, :-i,W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

April 4, 2019
(b)(6): (b)(7)(C)

VIA EM41LI

(b)(6): (b)(7)(C)

Re: OSC File No. AD-1~

(b)(6): (b)(7)(C)

Dea~.__ _(_b_)(6_)_:(b_)_(7_)(C_)_ ___,
This letter is in response to your request for an advisory opinion concerning the Hatch Act. 1
You indicated that a Federal Election Commission (FEC) employee (b)(6): (b)(7)(C) is considerin
running for one of two nonpartisan political offices, and you shared a sen es o questions
(b)(6): (b)(7)(C)
asked about the Hatch Act's application to var·
activities that could rebut the
presumption that the elections are nonpartisan.~...........- - - . eeks a rova\ for two categories of
activities: (I) campaign activities that closely identify (b)(6 ith th
(b)( 6):
arty and use party
(1-.\("7\(t"'\
support and (2) general cam ai n activities like fundra,smg and see mg en orsements. As explained
more fully below enerall
(b)(6):
ay engage in the latter category, but as to the former, OSC
6
stron I caution
(b)( ):
g~{~~r,-,~ngaging in activities that closely connecf~:(6)~o the
(b)(6);
Party ~~1~¥[~uc campaign activities are similar or identical tot ·e undertaken by the
can I ates ound to have violated the Hatch Act in two controlling Federal Circuit cases, McEntee
and Campbell. 2 Additionally, the u.S. Office of Special Counsel (OSC) responds
(b)(6): (b)(7)(C)
general campaign activity questions.

t9

A. Hatch Act's Application to FEC Employees
The Hatch Act governs the political activity of federal civilian executive branch employees,
including FEC employees. 3 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office. 4 An election is partisan if any candidate is to be nominated or
elected as representing a political party, for example, the Republican or Democratic Party. In
addition, employees in certain agencies, such as the FEC, are "further restricted" and prohibited from
5
actively participating in partisan political management and campaigning. Such employees are
1 The

U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 12 J 2(f) to issue opinions interpreting the
Hatch A
·
· ·on does not address any other statutes, rules, or regulations outside of the Hatch Act, and we
encourag r~~/~~/~\ to seek ethical advice from the appropriate individuals.
2
See Mc ntee v. erit Sys. Pro/. Bd., 404 F.3d 1320 (Fed. Cir. 2005) and Campbell v. Merit Sys. Prat, Bd., 27 F.3d
1560 (Fed, Cir. 1994).
3
See generally 5 U.S,C. §§ 7321 -7326.
4
5 U.S.C. § 7323(a)(3 ). Covered employees are also prohibited from: using their official authority or influence for
the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving political contributions
from any person; knowingly soliciting or discouraging the political activity of any individual with business before
their employing office; and engaging in political activity while on duty, in a government building, while wearing an
official uniform or insignia, or using an official vehicle. 5 U.S.C. § 7323(a) and § 7324.
5 See 5 U.S.C. § 7323(b)(2); 5 C.F .R. § 734.40 l (a).
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prohibited from engaging in activity that is "in concert" with a political party, partisan group, or
candidate for partisan political office. 6
The Hatch Act does not, however, prohibit candidacy for nonpartisan political office. You
indicated tha
(b)(6):
is considering running for either city council or mayor i (b)(6): (b)(7)(C)
(b)( 6):
o
are nonpartisan offices. Accordingly, the Hatch Act does not prohibi (b)(6);
tt..V"'!Vr,\
/h \/7\/r\
emg a candidate for these offices, provided said elections are nonpartisan.

'o"w'1c

B. Factors Rebutting the Presumption an Election is Nonpartisan
Usually a nonpartisan election is designated as such by state or local law. The law, however,
creates only a rebuttable presumption that an election is nonpartisan. 7 In McEntee v. Merit Systems
Protection Board, the court found that evidence showing that partisan politics actually entered a
candidate's campaign for an ostensibly nonpartisan political office may rebut this presumption. 8 In
Campbell v. Merit Systems Protection Board, the court stated that each case will present a unique
combination of facts that will either show that the candidate was politically independent or not. 9 As
a result, the ultimate answer regarding what activity may change a nonpartisan election into a
partisan one rests on the totality of the circumstances. 10 Accordingly, a nonpartisan election could
become partisan if, for instance, one of the candidates were to engage in the following
activities: participate in and win a party caucus; hold himself out as having the party's political
support by advertising this in his speeches, flyers, or mailings; seek and advertise the political party's
endorsement; or receive party support in the form of supplies (e.g., wooden stakes for signs, bulk
mail permit), campaign volunteers, campaign publications (e.g., flyers, posters), or use of party
headquarters .11

C. (b)(6): (b)(7)(C)
1.

uestions

(b)(6);

J) descn'b (b)(?)
,m · I
·· ·
c) 'JJ1c,a pos1twn maw
t hat I'dentl. ies an
omm1ss1oner as a.___........,,_......,;,;_--12) refer o (b)( rior candidacy in a (b)(6): (b)(7)(C)
primary; (3) describe electe o 1cia sfrom whom b)( eceives endorsemen s as
(b)(6): (b)(7)(C)
(4) speak to a partisan group in pursuit of nonpar isan office; and (5) utilize volunteers from
a political party?
(b)(6)·

rt..v"'T,r:-,,

........~ ~ ~ . . . .

Considering the similarities betwee (b)( 6): (b)( 7)(C) ro osed activities and the candidates'
activities in McEntee and Campbell, OSC advises that ,.(b)(6):, hould refrain from actions that
tend to sugges (b)( is coordinating with, supported by, or otherwise endorsed by a political party or
6):

6

See, e.g., Blaylock v. US Merit Sys. Prof. Bd., 851 F.2d 1348, 1354 (11th Cir. 1988) (concluding that the statutory
prohibition against taking an "active part in political management or in political campaigns" encompasses active
participation in, on behalf of, or in connection with, the organized efforts of political parties or partisan committees,
clubs, and candidates),
7
See Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (l 983),
s See McEntee v. Merit Sys, Prot. Bd., 404 F.3d 1320 (Fed. Cir. 2005). But no bright-line rule exists that identifies
the type or amount of conduct (either by the candidate or party) needed to prove that a statutorily designated
nonpartisan election, in fact, became a partisan one.
9
See Campbell v. Merit Sys. Prof. Ed., 27 F.3d 1560, 1566 (Fed. Cir. 1994).
10
See id.
11
Please note that the foregoing is illustrative only and is not an exhaustive list of the unique combination of facts
that could rebut the presumption that an election is nonpartisan.
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(b)(6
):

(b)(6):
(b)(7)(C)

partisan political group. 12 If
ngages in all or many o \~~~ roposed activities, it would
suggest tha (b)( lacks politica m epen ence and rebut the nonpartisan presumption.
6):
(\-. \ (

To explain, both McEntee and Campbell concerned two candidates who engaged in activities
that injected partisan politics into their respective races. 13 In finding that the nonpartisan
presumption was rebutted in McEntee' s case, the court considered, among other things, that McEntee
distributed material promoting his Republican Party connections; his campaign materials identified
him as the "only conservative Republican" in the race; McEntee highlighted the party affiliations of
several endorsers in his campaign materials; and leaders of the local and state Republican Party
publicly supported McEntee by appearing at his press events and helping him to solicit
contributions. 14
Similarly, in Campbell, the court upheld the finding that Campbell's campaign activities in
connection with a race for city council rebutted the nonpartisan presumption. The court considered
that Campbell created a separate endorsement system by which he was endorsed by the local
Democratic Party; released campaign materials highlighting his party endorsement; used party
headquarters as an office; allowed party members to promote his candidacy; and used the party's
volunteers and other resources to conduct his campai n. 15
(b)(6

(b)(6):

~h;~7

(b)( 6 ): (b)(?)(C)
(b)(6): (b)(7)(C)
a~y

r ~ activities suggest th ): intends to cloa (b)(7)(C) in the mantle of the
6
urin_ (b):( stensibly nonpartisa~
idac for ositions in
(b)(6): (b)(7)~C)
.
t oug t ere ts no bng me for the level of activity o
(b)(6):
part that would estabhs
)( 6 ),
to be acting in concert with a political party, more steps
(b)(6):
akes to identif (b)( 6 ):
ith
.
1
1
.
1
.
(b)( 6
d
d
.
I
"
d
h
1
r1-,v 7 vr,
a part1cu ar po ih~-~-:~mrty, the greater
an i acy w1l be 1oun to ave ost 1 s
6
independence. If~oal in associatin (b)_( ) an· 1
·
rtisan elected officials is to have voters
6
associatee:1caicy
with
a
political
pa
y,
the
(b)( );
is likely to comnromise the
,,;\
(b )(
r1.. ,r,.,,r ,-,,
independ · o )· candidacy. Accordingly, OS a vises t at should (b)(6):
engage in all or
6
many o (b)( sug · d activities (b)( ill likely violate the Hatch Act.
(b)(7)(C)

C. )·

6): ---,
r--

It... \ I

2, May r~~(~~(~,
such un s, may

6):

ra · ; , "om elected officials who hold partisan office? Beyond receiving
o/icit them?

(b)(6):
(b)(7)(C)

For Hatch Act purposes, a political contribution is defined as any gift, subscription, loan,
advance, or deposit of money or anything of value, made for any political purpose. 16 And political
purpose means an objective of promoting or opposing a political pal.candidate for partisan
political office, or partisan political group. 17 Accordingly, because(;';_( ould be fundraising for
candidacy for a nonpartisan political office, the Hatch Act would no prohibi
ram~---~
soliciting, accepting, or receiving contributions from any individual for that e ect1on.

,,~~J!~L,

3.
12

Does the Hatch Act restrict

(b)( 6 );
(b)(7)(C)

(~~(jf{b)

ribility to run with a slate of candidates?

See McEntee, 404 F.3d 1320 and Campbell, 27 F.3d 1560.
McEntee involved a candidate for nonpartisan political office while Campbell concerned a candidate running as an
independent for partisan political office in a designated locality, See McEntee v. Merit Sys. Prat. Bd., 404 F,3d 1320
(Fed. Cir. 2005) and Campbell, 27 F.3d 1560.
14
See McEntee, 404 F.3d 1320.
15
See Campbe/l v. Merit Sys. Prat. B d., 2 7 F.3 d 15 60 (Fed. Cir. 1994 ).
16
5 C.F.R. § 734. IOI.
11 Id.
13

-
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(b)(6):
(b)(7)(C)
Generally, the Hatch Act would prohibi..,._--,----==_ _,from runnin in coordination with
individuals who are candidates for partisan political office. Bu .f?!i?L provides an example of a
slate_ o_f candidates_ that operated independently of a political pa1y an!only involved _candidates for
mumc1pal nonpartisan office. The Hatch Act would not proh1b1 (b)(6): rom coordmatmg with a slate
of nonpartisan candidates like the one described i (b)(6 xample
ed no partisan politics are
involved in the slate's activities.

cJ](7

(b )( 6):
(b)( 7)(C)

)( C'.)

p;o~i'

(b )(

4. A'
does not formally supervise anyone, doe (~):( ave any subordinates for
purposes of the Hatch Act?
7Vr
A subordinate employee is one who is unde (b)( 6): (b)( 7)(C) supervisory authority, control, or
administrative direction. 18 Supervisory authority can exten eyond formal administrative power.
Accordingly, OSC would need further information to determine if
(b)( 6):
has subordinates for
purposes of the Hatch Act.
(b)(7)(C)
(b)(6):
5. May (b)(7)(C) secure and promote the endorsements of local elected officials who hold

parflsan o ice.
(b )( 6):

The Hatch Act does not prohibi (b)(7)(C) from seeking and promoting endorsements from
anyone, including local elected officials w o o partisan political office. But highlighting the party
affiliations of these endorsers may raise Hatch Act concerns as outlined in OSC's response to the
first question.
(b)(6):
As OSC has explained above, the law permit (b)( 7)(C) o be a candidateJe&Fity co
·
may~r, provided the elections for s · b .
e anc remai~ nonpa~isan. 19 And a~:gin (b)(6): (b)(7)(C)
6
candidacy for office, we encourage
to seek contmued guidance on any act1v1t1es that may
implicate the Hatch Act. If you have an uestions, please contact Hatch Act Unit Attorney
Jacqueline Yarbro at (202) 80 (b)(6): (b)(7)(C)

r~./~,;~.

(b)(6): (b)(7)(C)

18

See id.
We note tha
·s considering running for local office in l(b)(6); (b)(7)(C)
jwhich is a designated
locality under i,.,.,,.....,,...,...,..,......,....,.t_ 5 C. F. R. § 73 3.107. A federal employee who resides in a designated locality may run
as an independent candidate for election to partisan political office, provided the election is for local office in said
locali . See5 U.S.C. § 7325, 5 C.F.R. §§ ~5-733. L07. Therefore, ifl (b)(6): lis a resident o (b)(6): (b)(7)(C)
b)(6);
he Hatch Act would not prohibi~om being a candidate in the race for city council or mayor even 1
,._,,..,,,,..., ecome partisan. However, the law would still require tha1 (b)(6): tremain an independent candidate.
See Campbell, 27 F.3d 1560.
(b)(7)(C)
19

-
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February 22, 2019
(b)(6): (b)(7)(C)

VIA EMAJ~

(b)(6): (b)(7)(C)

,.._____---;:::===============:

Re: OSC File No. AD-I &j

(b)(6): (b)(7)(C)

Deatj~__(_b)_(6_):_(b_)_(7_)(_c)_~
This letter is in response to our request for an advisory opinion concemin the Hatch
You asked if you, ·
(b)(6):
ounty Department of Social Service (b)(6): (b)(7)(C)
employee, are covered by the Hatch Act and specifically whether the I latch Act pro 1 its you
from displaying a photograph of President Donald Trump at work. As explained below, the U.S.
Office of Special Counsel (OSC) has determined that you arc covered by the I latch Act but that
it would not prohibit you from displaying a photograph of President Trump at work.
Act. 1

The Hatch Act applies to certain state and local employees who arc principally employed
by state, county, or municipal executive agencies in connection with programs financed in whole
or in part by loans or grants made by the United States or a federal agency. 2 Employees who are
covered by the I latch Act may not: ( 1) use their official authority or influence for the purpose of
interfering with or affecting the result of an election or nomination for office; or (2) coerce,
attempt to coerce, command, or advise a state or local officer or employee to pay, lend, or
contribute anything of value for political purposes. 3
(b)(6):

OSC reviewed documents and determined tha (b)(7)(C) receives several federal block
grants, including funds from the Temporary Assistance for Needy Families {TANF) program.
The TANF federal block grant provides h ..............................a-unds for the fraud department atl (b)( 6 ):
You arc a human services specialist in the
fraud department, and in your position you
conduct investigations to reclaim fraudulen y o amed federal benefits, like TANF funds. You
also explained that you are not a supervisor and that you do not interact with members of the
public in your office space. In addition, you told OSC that the photograph you seek to display in
your office appears to be the official photograph of President Trump and does not include any
references to campaign-related materials.

(~~{j:{b

I

Based on the information that you provided, OSC has concluded that you have duties in
connection with federally funded programs and arc subject to the Hatch Act's restrictions as
1

The U.S. Office of Special Counsel is authorized pursuant to 5 lJ .S.C. § 12 l 2(f) to issue opinions interpreting the
Hatch Act.
2
s u.s.c. § 1501(4).
' 5 U.S.C. § 1502 (a)( I )-(2). Additionally, the Hatch Act prohibits only those employees whose salaries are entirely
federally _funded from being candidates for partisan politi{.:a[ office. See 5 U .S.C. § I S02(a)(3).
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outlined abovc. 4 However, the Hatch Act docs not prohibit you from displaying in your
workplace a photograph of President Trump like the one ou described. If you have any
questions, please contact Jacqueline Yarbro at (202) 804
(b)( 6):
(b)(7)(C)

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

4

The information you provided was not sufficient to determine whether your salary is entirely federally funded.
Accordingly. we are unable to opine as to whether you would be prohibited from being a candidate for partisan
political office.

U.S. OFFICE OF SPECIAL COUNSEL
1730 M StTeet, ~.\·\'., Suite 218
Washington, D.C. ?0036-4505
202-804- 7000

February 13, 2019

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

(b)(6); (b)(7)(C)

Re: OSC File No. AD-I9J
Dear

(b)(6); (b)(7)(C)

I
I

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 12l2(f) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act prohibits you from being a
candidate for partisan political office. OSC understands that you are a conservation police officer
with the
(b)(6): (b)(7)(C)
!As explained below, the Hatch
Act does not prohibit you from bemg a candidate ma partisan election.

I

The Hatch Act governs the political activity of certain state and lo~al government employees
in order to protect the public workforce from partisan p0litical influence and ensure the nonpartisan
administration of government programs. 1 Among other things, the Hatch Act prohibits state and
local employees whose salaries are entirely federally funded from being c,mdidates for partisan
political oftice. 2
According to the information provided by ;~~;~;~ hrough
(b)( ): (b)(?)(C)
your salary is
not entirely federally funded. Therefore, the Hate Act does not prohibit you from being a candidate
for partisan political office.
6

Please note that although the Hatch Act does not prohibit you from being a candidate for
partisan political office, you are subject to the Hatch Act's other two restrictions. 3 State and local
government employees who perform job duties in connection with a program or activity financed
with federal grants or loans are prohibited from: (1) using their official authority or influence to
affect th(! results of an election; and (2) coercing, attempting to coerce, commar:-d\ng, er advising
another employee to engage in political a,~tivity. 4 Examples of activities that violate these two
prohibitions include: campaigning while in uniform; using pictures of yourself in uniform for
campaign purposes; telling other employees to volunteer for a political campaign or give a campaign
1

2

See 5 U.S.C. §§ 1501-1508.
See 5 U .S.C. § l 502(a)(3 ).

1

OSC understands that you have duties in connection to

4

See5 U.S.C. § 1502(a)(l)-(2); § 1501(4).

(b)(6): rogram funded ir, part by thr, U.S. Coa~t Guard.
(b)(7)(C

-
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contribution; and asking subordinate employees to engage in political activity in support of or
opposition to a candidate for partisan political office.
(b)(6):

Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202)
any questions.

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

so~ (b)(7)(
C)

f you have

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505
202-804-70ll0

February 12, 2019

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:I

Re: OSC File No. AD-19~

(b)(6): (b)(7)(C)
(b)(6); (b)(7)(C)

Dear b)(6);
h \fT\f(:'\

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § I 212(f) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act rohibits you from being a
candidate in the partisan election for mayor of the City o
(b)(6); (b)(7)(C)
OSC understands that
you are the director of b)(6); (b)(7)(C)
for the City of (b)(6): As explained below, the
Hatch Act docs not pro 1b1t you rom cmg a candidate for mayor.
The Hatch Act governs the political activity of certain state and local government employees
in order to protect the public v-mrkforce from partisan political influence and ensure the nonpartisan
administration of government programs. 1 Among other things, the Hatch Act prohibits state and
local employees whose salaries arc entirely federally funded from being candidates for partisan
political office. 2

.
h . r:
•
'd db c·
(b)(G): C
11 (b)(G)·' (b)( 7)(C) your
Accor dmg tot e tn1ormat1on provt e y ity o (b)(7)(C) omptro e
salary is 80 percent federally funded. Accordingly, because your salary is not entirely federally
funded, the Hatch Act docs not prohibit you from being a candidate for mayor.
Please note that although the Hatch Act docs not prohibit you from being a candidate for
partisan political office, you are subject to the Hatch Act's other two restrictions. State and local
government employees who perform job duties in connection with a program or activity financed
with federal grants or loans are prohibited from: (I) using their official authority or influence to
affect the results of an election; and (2) coercing, attempting to coerce, commanding, or advising
another employee to engage in political activity. 3 Examples of activities that violate these two
prohibitions include telling other employees to volunteer for a political campaign or give a campaign

1

See 5 U.S.C. §§ 1501-1508.

2

See S U.S.C. § l502(a)(3).
See 5 U.S,C. § 1502(a}(l)-(2); § 1501(4).

3
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contribution and asking subordinate employees to engage in political activity in support
opposition to a candidate for partisan political office.
rleasc contact OSC Hatch Act Cnit Attorney Kelley Resendes at (202)
any questions.

Sincerely,
(hl(6); (h)C')(C)

Erica S. Hamrick
Deputy Chief, I latch Act Unit

soi:

or or

(hJ(6);
(h)(7X
C)

if you have

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.\\'., Suite 218
Washington, D.C. 20036-4505
202-804-7000

February 13, 2019
(b)(6); (b)(7)(C)

Via email.j

(b)(6): (b)(7)(C)

Re: OSC File No. AD-1 ~

(b)(6): (b)(7)(C)

Dea1,____ _(_b_)(6_)_;(_b)_(7_)(_c)_ ____.
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. 1 Specifically, you ask whether the Hatch Act prohibits you from running in a partisan
·
· ict attorney. We understand that you work at ~~~-)(_6_);_(b_)(_7_)(C_)_ _ _ _ _ _~
a private nonprofit organization. As explained below, you are not subject to the
~-....,........,--..,,......,-'
provisions of the Hatch Act.
The Hatch Act restricts the political activity of certain individuals employed by federal,
state, or local executive branch agencies. 2 The Hatch Act applies to employees of private
nonprofit organizations only if the statutes through which those organizations are funded contain
a provision stating that the recipient organizations are deemed to be state or local government
agencies for the purposes of the Hatch Act. 3 In your re uest for an advisory opinion, you stated
that Legal Services Corporation (LSC) funds, in pa
(b)(6):
Although LSC is a non-profit
organization founded by Congress, the statute estabhs '~;{g'[' contains n
· · n stating that
4
recipients of its funds are state or local agencies. Therefore, employees o
are not
covered by the Hatch Act, and the Act does not prohibit your candidacy in a p 1san election.

(~~/~f(b)

Please contact me at 202-804

~~~~~jc if you have any additional questions.
C)

Sincerely,
(b)(6): (b)(7)(C)

1

The U.S. Office of Special Counsel (OSC) is authorized to issue opinions interpreting the Hatch Act, pursuant to 5

U.S.C. § 1212(f).
2
See 5 U.S.C. §§ 7321-7326 and §§ 1501-1508.
3

To date, the statutes authorizing Head Start and the Community Services Block Grant are the only s1atutes
containing such provision. See 42 U.S.C. §§ 985 I and 9918(b).
4
See 42 U.S.C. §§ 2996-29961.

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suitt 218
Washington, D.C. 20036-4505
202-804- 7000

February 13, 2019

(b)(6): (b)(7)(C)

Via email:I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-I QI

(b)( 6); (b)( 7)(C)

Dearl,____(_b)_(6_)_:(_b)_(7_)(_c)_ __,
This letter responds to your request for an advisory opinion concerning the Hatch Act. 1
You posed five questions, the answers to which are set out below. You explained to OSC that
you are an employee of the De artment of Veterans Affairs (VA) and are considering running to
be the chair of the
(b)(6):
Party o (b)(6): a partisan political group.
(b)(7)(C)
(b)(7)(C)
The Hatch Act governs the political activity of federal civilian executive branch
employees, including VA employecs.2 Most relevant to your inquiries, the Hatch Act prohibits
employees from soliciting, accepting, or receiving political contributions. 3 The definition of
political contribution includes "any gift, subscription, loan, advance, or deposit of money or
anything of value, made for any political purpose. " 4 Political purpose is defined as having "an
objective of promoting or opposing a political party, candidate for partisan political office, or
partisan political group." 5

1.

As chair ofth (b)( 6); (b)( 7)(C)Part o

(~~{~~{q

ma

ou call individuals to solicit

contributions to the party?

r~~J~~\,

No. The
Party o (~~;~~;~) ·s a partisan political group. Therefore, soliciting
contributions tot e group or on bcha o
c group falls under the I latch Act's prohibition
against soliciting political contributions.

1

The U.S. Office of Special Counsel (OSC) is authorized to issue opinions interpreting the Hatch Act, pursuant to 5

u.s.c. § 1212({).
2
3

See 5 U.S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(2). The Hatch Act also prohibits federal employees from: using their official authority or

influence to affect the result of an election; soliciting or discouraging the political activity of any person who has
business before their employing office; and being a candidate for partisan political office. 5 U.S.C. § 7323.
Additionally, employees may not engage in political activity while on duty, in a federal room or building, while
wearing an official unifonn or insignia, or using a government vehicle. 5 U.S.C. § 7324.
4
5 U.S.C. § 7322(3 )(A).
5
5 C.F.R. § 734.10 I.
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(b)(6):

(b ( 6
· o f th (b)(
)7 )(C)
):
· . fiederaI an d state
As chatr
Part o (b)( 7) (C) a ou so 11c1t
officeholders an can 1 ates for contn uttons to the party to help fund voter
persuasion and get-out-the-vote programs?

2.

6

Party o
of the a c

7

use .these contributions are made for the pu~ose of su.ppo~ing th (b)( ): (b)( )(C)
and its get-out-the-vote efforts, they are pohtical contnbutmns fort e purposes
c . Accordingly, the Hatch Act prohibits you from soliciting such contributions.

(b)( ):
6
(b)( 7)(C)

our behalf as the chair of the

3.

No. Because you are prohibited from soliciting political contributions, your name may
not appear on any co,.....................................4 • that solicits such contributions. Thus, although the Hatch Act
does not prohibit th ~~~..........~Party o (b)( 6): rom soliciting, you may not allow the party to
use your name when doing so.
(b)( 7 )(C)

4.

As chair of th

(b)(6):

(b)( 6):
(b)(7)(C)

art o (b)(7)(C) ma ou s eak at fundraisin events
o not solicit contributions or serve as Master of

hosted by the pa y, so
Ceremonies?

Yes. Although the Hatch Act prohibits you from soliciting political contributions, it does
not prohibit you from appearing and speaking at political fundraisers as long as you do not
personally solicit contributions,7 or serve as host or Master of Ceremonies. 8

5.

As chair of th (b)( 6); (b)( 7)(C) a

(~~{~~{b

o
ma ou call individuals to invite them
rh------which ou will be a uest s eaker?

No. The Hatch Act prohibition on soliciting political contributions includes inviting
individuals to political fundraisers. Accordin ly, you mav not call individuals to invite them to
political fundraisers hosted by th
(b)(6):
arty o (b)(6): at which you will be a guest
speaker.
(b)( 7)(C)
(b)(7)(C)
Please contact me at 202-804

~:j~~j( if you have any additional questions.
n
Sincerelv
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit
6

See, e.g., 5 C.F.R. § 734.208 (Example 4).
See 5 C.F.R. § 734.303(b); see also 5 C.F.R. § 734.208 (Example 2).
8
See 5 C.F.R. § 734.303.
7

•

U.S. OFFICE OF SPECIAL COUNSEL
1730 M S1n.-ct, N.W., Suite 21&
W11shington, D.C. 20036-4S0S
202-&04- 7000

February 14, 2019

(b )( 6); (b)(7)(C)

Via emait.~I_ _ _(b_)(_6)_;_(b_)(_7)_(c_)_ _~
Re: OSC File No. AD-191
De4

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concemin the Hatch
Act. Specifically, you ask whether the Hatch Act prohibits an employee o (b)(6):
hich
op~r~tes a pu~lic transit system inl
(b)( 6): (b)(?)(C)
~rom being a can I ate ma partisan
pohtical clcct1on.
.
I
1

The I latch Act restricts the political activity of individuals employed by certain state or
local executive branch agencies. 2 That Hatch Act prohibits a state or local employee from being
a candidate for partisan political office if that employee's salary is paid entirely with loans or
3
......................c..,-'-/-om the federal govern
explained to OSC that the federal government,
6):
(b)( 6): Count , and the city of
(b)( 6):
ach contribute funds tol· ,.(b)(
You further
''-''"'",...,'
~-'----"-'----"-'-'-,
(hV7'i(r"\
· , __ , · ·
6
explained that (b)( ): funds ow mo a single pool, such that no one employee is paid by one
source of fundmg.
e conclude, therefore, that the salary of the employee for whom you sought
this advisory opinion is not paid fully with federal funds. Accordingly, the Hatch Act does not
prohibit the employee's candidacy for partisan political office.

I

(l-,,"\{'i"\({7\

Please contact me at 202-804

(b)(6):
(b)(7)(

r,

if you have any additional questions.

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit
1

The U.S. Office of Special Counsel (OSC) is authorized to issue opinions interpreting the Hatch Act, pursuant to 5

u.s.c. § 1212({).
2
3

See 5 U.S.C. §§ 1501-1508.
5 U.S.C. § 1502(a)(3).

•

•

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N. W., Suite 218
Washington, D.C. 200J6-4S05

20 2-8 04-70 00

February 14, 2019

(b )( 6); (b )(7)(C)

VIA ELECTRONIC MAIL:

(b_)(_6)_:_(b_)(_7)_(C_)_ ___,

, _ I_ _ _

Re: OSC File No. AD-19J,___(_b)_(6_):_(b_)_(7_)(_c)_ __,
Dea~

(b)(6): (b)(7)(C)

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S. C. § 1212(f), the U.S. 0 ffi ce of Spee ial Counse I (0 SC) is authorized to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act prohibits ou from being a
candidate in the election for supervisor o 11.-..\{7\{f""\\
b)(6);
inl(b)(6); r=ounty (b)(6);
OSC
understands that you are employed by the
rmy Corps of Engineers (USACE). Your question
is addressed below.
The Halch Act governs the political activity of federal civilian executive branch employees,
including USACE employees. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office. 2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for Presidential
elector received votes in the most recent Presidential election. 3 Examples of parties that meet this
definition include the Republican or Democratic Party.
(b)(6):
According to the information provided by the circuit clerk o (b)( 7)(C) County, candidates for
supervisor have the option to run with golitical arty affiliation, and there is currently on~e_ _ _ _~
Democratic candidate for supervisor o
(b)( 6): Because the election for supervisor o~ (b)(6); (b)(7)(C)
(1-,'if'7Vr,
·
·
includes a candidate running with polit1ca pa ya filiation, the election is partisan, and the Hatch
Act prohibits you from being a candidate in the election.

I

1

See generally 5 U .S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(3). Covered employees are also prohibited from: using their official authority or influence for
the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving political contributions
from any person; knowingly soliciting or discouraging the political activity of any individual with business before
their employing office; and engaging in political activity while on duty, in a government building, while wearing an
official unifonn or insignia, or using an official vehicle. 5 U.S.C. § 7323(a) and § 7324. Political activity is defined
as activity directed toward the success or failure of a political party, partisan political group, or candidate for
partisan political office. 5 C.F.R. § 734.10 I.
3
This definition does not include any office or position within a political party or affiliated organization. See
5 C.F.R. § 734.101.
2

•
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Please contact OSC Hatch Act Unit Attorney Kelley Nobriga at (202)
any questions .
Sincerely,
(b )( 6); (b )(7)(C)

Erica S. Hamnck
Deputy Chief, Hatch Act Unit

8QL (b)(6);

(b)(7)(
q

f you have

-

U.S. OFFfCE OF SPECIAL COUNSEL
1730 M Strut, ;,,;.w., Suite 218
Washington, D.C. 20036-4505
202·804-7000

February 22, 2019
(b)(6): (b)(7)(C)

VIA EMAIL

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-191 (b)( 6): (b)( 7)(C)

De~

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. Specifically, you asked whether the Hatch Act would prohibit you, an intermittent United
States Census Bureau employee, from forming an exploratory committee for a congressional seat
or being a candidate in a congressional election. As explained below, OSC has determined that
the Hatch Act does not prohibit you from being a candidate.
1

The Hatch Act governs the political activity of federal civilian executive branch
employees. 2 While the Hatch Act permits most employees to actively participate in partisan
political management and partisan political campaigns, it prohibits employees from, among other
things, being candidates for public office in partisan elections. 3 However, an individual who
works on an irregular or occasional basis is subject to the Hatch Act's prohibitions only when
she is on duty. 4 And such an employee may be a candidate for partisan political office provided
she does not engage in active campaigning while on duty. 5 The Hatch Act regulations define
occasional as "occurring infrequently, at irregular intervals, and according to no fixed or certain
scheme; acting or serving for the occasion or only on particular occasions."6
You e~plained that as an intermittent U.S. Census Bureau employee you conduct
interviews to collect data for two government surveys. You receive notice through an online
portal that interviews are available, and once the work is assigned you travel in your local area to
complete the interviews. These tasks are neither regularly scheduled nor predictably available.
You stated that on average you complete three interviews a month and that each interview takes

1
The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 1212(f) to issue opinions interpreting the
Hatch Act.
2
5 U .S.C. §§ 732 I- 7326.
1
· 5 U.S.C. § 7323(a)(3). The Hatch Act also prohibits employees from using their official authority or influence to
affect an election; knowingly soliciting, accepting, or receiving political contributions; knowingly soliciting or
discouraging the political activity of anyone with business before their employing office; and engaging in political
activity while on duty, in a federal room or building, wearing an official uniform, or using a government vehicle. 5
u.s.c. §§ 7323, 7324.
4
5 C.F.R. § 734.601.
s Id.
6
5 C.F.R. § 734.10 I.
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about half a day to complete. You noted that this month you have not conducted any interviews
for the U.S. Census Bureau.
Based on the information that you provided about your employment, OSC has concluded
that you are an irregular or occasional employee for purposes of the Hatch Act. Accordingly, the
Hatch Act does not prohibit you from forming an exploratory committee for a congressional seat
or from being a candidate in a congressional election. Please note, however, that you are subject
to the Hatch Act's prohibitions while you are on duty, and therefore you may not actively
campaign while conducting your official U.S. Census Bureau duties.
If you have any questions, please contact Jacqueline Yarbro at (202) 804

Sincerely,
(b)(6): (b)(7)(C)

Enca S. Hamrick
Deputy Chief
Hatch Act Unit

(b)( 6):
(b)(7)(C)

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

February 14, 2019

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

Re: OSC File No. AD-191

Dea~

(b)(6): (b)(7)(C)
(b)( 6); (b)(7)(C)

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S.C. § 1212(t), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpreting t,,.......--~-~- ask whether the Hatch Act prohibits you from being a
candidate for mayor o ~---_....,.........OSC understands that you are a city carrier with the U.S.
Postal Service (USPS). As explained below, the Hatch Act does not prohibit you being a candidate
for mayor.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including USPS ernployees. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office. 2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for Presidential
elector received votes in the most recent Presidential election. 3 Examples of parties that meet this
definition include the Republican or Democratic Party.
(b)(6);
According to th (b)_(_7)( ity Clerk's Office, the election for mayor is nonpartisan. While the
Hatch Act prohibits can I acy in a partisan election, it does not prohibit candidacy in a nonpartisan
election. Therefore, the Hatch Act does not prohibit you from being a candidate in the nonpartisan
election for mayor.

1

See generally 5 U .S.C. §§ 7321-7326; 39 U .S.C. § 410.
5 U.S.C. § 7323(a)(3). Covered employees are also prohibited from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7323(a) and § 7324. Political activity is defined as activity directed toward the success or failure of a
political party, partisan political group, or candidate for partisan political office. 5 C.F.R. § 734. 10 I.
·' This definition does not include any office or position within a political party or affiliated organization. See
5 C.F .R. § 734.10 I.
2

,..

, U.S. Office of Special Counsel
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Usually a nonpartisan election is designated as such by state or local law. The law, however,
creates only a rcbuttablc presumption that an election is nonpartisan. 4 Evidence showing that
partisan politics actually entered a candidate's campaign may rebut this presumption. 5 But no brightline rule exists that identifies the type or amount of conduct (either by the candidate or party) needed
to prove that a statutorily designated nonpartisan election, in fact, became a partisan one. 6
Each case will present a unique combination of facts that will either show that the candidate
was politically independent or not. 7 So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. 8 Accordingly, a
nonpartisan election could become partisan if, for instance, one of the candidates were to: participate
in and win a party caucus; hold himself out as having the party's political support by advertising this
in his speeches, flyers or mailings; seek and advertise the political party's endorsement; or receive
party support in the form of supplies (e.g., wooden stakes for signs, bulk mail permit), campaign
volunteers, campaign publications (e.g., flyers, posters) or use of party headquarters. Please note,
that the foregoing list is illustrative only and is not an exhaustive list of the unique combination of
facts that could change a nonpartisan election into a partisan one.
In conclusion, while the I latch Act docs not prohibit you from being a candidate in the
nonpartisan election for mayor, you should refrain from engaging in any of the types o\-W......_...,t1es
discussed above. Please contact Hatch Act Unit Attorney Kelley Nobriga at (202) 804 (b)(6): if you
have any questions.
(b)(7)(
C)

Sincerely
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

4

See Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983).
See McEntee v. Merit Sys. Prot. Bd., 404 F.3d 1320 (Fed. Cir. 2005).
6
McEntee, 404 F.3d at 1334.
7
See Campbell v. Merit Sys. Prof. Bd., 27 F.3d I 560, 1566 (Fed. Cir. 1994 ).
8 See id.
5

-

t:.S. OFFICE OF SPECIAL COUNSEL
1730 :\l Strcr!, ~.W .. Snitr llR
\\•a,hington, D.C. 2011J6-4S05
202-804-7000

-

February 21, 2019
(b )( 6): (b )(7)( C)

_ _(b)(7)(C)
_ _ _ _ _ ___J
VIA EMA!~_ _ _ _ _(b)(6):

Re: OSC File No. AD-191

(b)(6); (b)(7)(C)

Dea (b)(6): (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. 1 Specifically, you askcd ........................._....,.e Hatch Act would prohibit you, a
(b)(6l: (bl(7)(Cl
Department of Transportation r~~l~~)i-\ mployee, from being a candidate fo _b)(~J:_ court judge.
As explained below, OSC has cone u c that the Hatch Act docs not prohibit you from being a
candidate for partisan political office.
The I-latch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. 2 Only those state and local government employees
whose principal employment is in the executive branch, or an agency or department thereof, and
who have duties in connection with an activity financed in whole or in part by loans or grants
made by the United States or a federal agency are subject to the Hatch Act. 3 Such employees
may not: ( 1) use their official authority or influence for the purpose of interfering with or
affecting the result of an election; (2) coerce, attempt to coerce, command, or advise another
state or local government employee to engage in political activity; or (3) be a candidate for
elective office, if the employee's salary is paid entirely by loans or grants made by the United
States or a federal agency. 4

n:e)~~)~\

You arc an enforcement officer wit
OSC confirmed with your employer that no
part of your salary is federally funded and that you do not have any duties in connection with
federally funded activities. Accurdingly, you are not covered by the Hatch Act, and it does not
prohibit you from being a candidate fo b)(6):
ourtjudge. If you have any questions, please
contac.:t Jacqueline Yarbro at (202) 804- (b)(6):
Sincerely.
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, I latch Act Unit

1

The L. S. Office of Special CoLmse l is authoril.ed pursuant to 5 V. S.C. § 1212(f) to issue opinions interpreting the
Hat1.:h Act.
" See g1..•nerally 5 L .S.C. § § I 50 1-1508.
1
5 U.S.C. § 1501(4).
4
5 C.S.C § 1502(a)(l)-(3).

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 21S
Wuhington, D.C. 20036-4505

-

202-804-7000

April 29, 2019
(b )( 6): (b )(7)(C)

VIA EM4I~

(b)(6): (b)(7)(C)

~----========.
(b)(6):

Re: OSC File No. HA-1

De~

(b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request to the U.S. Office of Special Counsel (OSC) for
an advisory opinion concerning the Hatch Act. 1 Specifically, you asked whether the Hatch Act
would prohibit you from running for local partisan political office. As explained below, OSC
has concluded that the Hatch Act would not prohibit you from being a candidate in this election.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of government prograrns. 2 Among other things, the Hatch Act
prohibits state and local employees whose salaries are entirely federally funded from being
candidates for partisan political office. 3

I

explained that you are an employee with the l(b)( 5); (b)(?)(C)
[ma that you plan to run for local partisan political office. OSC
confirmed with your agency that, while you provide Medicaid services that are partially funded
by the federal government, your salary is not one hundred percent federally funded.
You

l(b)( 6 ); (b)(?)(C)

Because your salary is not entirely federally funded, the Hatch Act does not prohibit you
from running for local partisan political office. However, please note that although the Hatch
Act does not prohibit you from being a candidate, you are subject to the Hatch Act's other two
restrictions while you are in your current position. State and local government employees who
perform job duties in connection with a program or activity financed with federal grants or loans
are prohibited from: (1) using their official authority or influence to affect the results of an
election; and (2) coercing, attempting to coerce, commanding, or advising another employee to
engage in political activity. 4 Examples of activities that violate these two prohibitions include
telling other employees to volunteer for a political campaign or give a campaign contribution and
asking subordinate employees to engage in political activity in support of or opposition to a
candidate for partisan political office.

1

The U.S. Office of Special Counsel is authorized pursuant to 5 U .S.C. § 1212(t) to issue opinions interpreting the
Hatch Act.
2
See 5 U.S.C. §§ 1501-1508.
3 See 5 U.S.C. § 1502(a)(3).
4 See 5 U.S.C. § 1502(a)(l)-(2); § 1501(4).

-
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If you have any questions, please contact Hatch Act Unit Attorney Jacqueline Yarbro at
(202) 804J (b)(6): (b)(7)(C) I

Sincerelv.
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1130 :\l Strtct, ~.W., Suite 218
Washington, D.C. 20036-4505
202-1104-7000

February 27, 2019

(b)(6): (b)(7)(C)

VIA ELECTRONIC MAIL:

I

Re: OSCFileNo.AD~19~
Dea~

(b)(6): (b)(7)(C)
(b)(6):(b)(7)(C)

I
I

(b)(6): (b)(7)(C)

This letter responds to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S.C. § 12 l 2(f), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act prohibits you from bein a
candidate for city council in
(b)(6): (b)(7)(C)
OSC understands that you are a b)(6); (b)(7)(C)
~b)(6); (b)(7)(C) ~ith the U.S. epartment o
ommercc (Commerce). As explaine
Act does not prohibit you from being a candidate for city council.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including Commerce employees. 1 Among other things, the Hatch Act prohibits employees from
being candidates for partisan political office. 2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for presidential
elector received votes in the most recent presidential election.3 Examples of parties that meet this
definition include the Republican or Democratic Party.
(b)( 6): C
E! . ' D
h ! . fi
Accord.mg tot h (h)(?)(r
aunty ect1on s epartment, t e e ectlon or

(b)( 6):

.

1ty
Council is nonpartisan. While the Hatch Act prohibits candidacy in a partisan e ect1on, 1t oes not
prohibit candidacy in a nonpartisan election. Therefore, the Hatch Act does not prohibit you from
being a candidate in the nonpartisan election for city council.

1

(b)(?)(C)

See generally 5 U.S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(3). The Hatch Act also prohibits employees fi-om: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official unifonn or insignia, or using an official vehicle. 5 U.S.C.
§ 7323(a) and § 7324. Political activity is defined as activity directed toward the success or failure of a
political party, partisan political group, or candidate for partisan political office. 5 C.F .R. § 734.10 I.
3 This definition does not include any office or position within a political party or affiliated organization. See
5 C.F.R. § 734.101.
2
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-

Usually a nonpartisan election is designated as such by state or local law. The law, however,
creates only a rebuttable presumption that an election is nonpartisan. 4 Evidence showing that
partisan politics actually entered a candidate's campaign may rebut this presumption. 5 But no brightline rule exists that identifies the type or amount of conduct (either by the candidate or party) needed
to prove that a statutorily designated nonpartisan election, in fact, became a partisan one. 6
Each case will present a unique combination of facts that will either show that the candidate
was politically independent or not. 7 So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. 8 Accordingly, a
nonpartisan election could become partisan if, for instance, one of the candidates were to: participate
in and win a party caucus; hold himself out as having the party's political support by advertising this
in his speeches, flyers, or mailings; seek and advertise the political party's endorsement; or receive
party support in the form of supplies (e.g., wooden stakes for signs, bulk mail permit), campaign
volunteers, campaign publications (e.g., flyers, posters), or use of party headquarters. Please note,
that the foregoing list is illustrative only and is not an exhaustive list of the unique combination of
facts that could change a nonpartisan election into a partisan one.
In conclusion, while the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election for city council, you should refrain from engaging in any of the types of
~_ _ _
a_ct_iv~ities discussed above. Please contact Hatch Act Unit Attorney Kelley Resendes at (202) 804(b)(6): (b)(7)(C) if you have any questions.

(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

4

See Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983).
See McEntee v. Merit Sys. Prat. Bd., 404 F.3d 1320 (Fed. Cir. 2005).
6
McEntee, 404 F.3d at 1334.
7
See Camphelf v. Merit Sys. Prat. Bd., 27 F.3d 1560, 1566 (Fed. Cir. 1994).
8
See id.
5
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1730 M Street. N.w .. Suite 218
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March l 3, 2019

(b)(6): (b)(7)(C)

I __Cb_)_(6_):_(b_)_(7_)(_c_)_ _.
OSC File No. AD- 19j (b)(6): (b)(7)(C) I

VIA ELECTRONIC MAIL: ....

Re:
Dea~

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. You ask wh....,.........................."+tch Act prohibits you from being a
candidate in the partisan election for supervisor o..........-~~.....County,
(b)(6):
OSC un erstands
that you are a maintenance technician II with the
epartmen" o'~"ransportatio
}?)~~L
As explained below, the Hatch Act does not proh1 1" y'ou'~;om being a candidate for supervisor.
The Hatch Act governs the political activity of certain state and local government employees
in order to protect the public workforce from partisan political influence and ensure the nonpartisan
administration of government programs. 1 Among other things, the Hatch Act prohibits state and
local employees whose salaries are entirely federally funded from being candidates for partisan
political office. 2
(b)(6):

(b)(6): (b)(7)(C)

According to the information provided by (b)(7)(C) hrough your superviso L-w--------'
your salary is not federally funded. ,.......:..·.::.:..'~..;·........
~ ,.the Hatch Act does not prohibit you from being a
candidate in the partisan election fo
(b)( 6):
County Supervisor.
(b)(7)(C)

Please note that although the Hatch Act does not prohibit you from being a candidate for
partisan political office, you may be subject to the Hatch Act's other two restrictions. State and local
government employees who perform job duties in connection with a program or activity financed
with federal grants or loans arc prohibited from: (1) using their official authority or influence to
affect the results of an election; and (2) coercing, attempting to coerce, commanding, or advising
another employee to engage in political activity. 3 Examples of activities that violate these two
prohibitions include: campaigning while in uniform; using pictures of yourself in uniform for
campaign purposes; telling other employees to volunteer for a political campaign or give a campaign
contribution; and asking subordinate employees to engage in political activity in support of or
opposition to a candidate for partisan political office.
1 See

5 U.S.C. §§ 1501-1508.
5 U .S.C. § 1502(a)(3 ).
3
See 5 U.S.C. § 1502(a)(1H2); § 1501(4).
2 See

U.S. Office of Special Counsel
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Please contact OSC Hatch Act Unit Attorney Kelley Resendes at (202) 80•
.
any questions.

Sincerelv.
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

(b)(6):
7
(b)( )(
C)

if you have

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 ~I Street. '.'Ii .W ., Suite 218
Washi11gton, D.C. 20036-4505
202-804-7000

March 8, 2019
(b)(6); (b)(7)(C)

VIA

EM4/Ll~----(b_)(_6)_:(_b)_(7_)(_C)_ _ _

Re: OSC File No. AD-l 9j,___ _
(b_)(6_)_:(b_)_(7_)(C_)_
Dea~

~
___,

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act. 1
Specifically, you asked whether the Hatch._..........................,. prohibit you,
(b)( 6):
epartment of State
(b)(6)
r1-,v,vr\
Police Sergeant, from being a candidate for r1-,\r,\r~\ County Circuit ou
erk, a partisan political
office. As explained below, the Hatch Act oes not prohibit you from being a candidate for clerk.
The Hatch Act governs the political activity of certain state and local government employees in
order to protect the public workforce from partisan political influence and ensure the nonpartisan
administration of laws. 2 Only those state and local government employees whose principal
employment is in the executive branch, or an agency or department thereof, and who have duties in
connection with an activity financed in whole or in part by loans or grants made by the United States
or a federal agency are subject to the Hatch Act. 3 A covered employee may not be a candidate for
elective office, if the employee's salary is paid completely by loans or grants made by the United
States or a federal agency. 4
The U.S. Office of Special Counsel confirmed with th (~~l~~l~) epartment of State Police
that your salary is not federally funcled. Accordingly, the Hate
c oes not prohibit you from being
a candidate for partisan political office. 5 If ou have any questions, please contact Hatch Act Unit
Attorney Jacqueline Yarbro at (202) 804 (b)(6):
Sincerely
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit
1

The U.S. Office of Special Counse I is authorized pursuant to 5 U.S. C. § 1212( t) to issue opinions interpreting the Hatch
Act.
2
See generally 5 U. S.C. §§ 150 l -1508.
3
5 u.s.c. § 1501(4).
4
5 U .S.C. § 1502(a)(3 ). Covered employees also may not use their official authority or influence for the purpose of
interfering with or affecting the result of an election, or coerce, attempt to coerce, command, or advise another state or local
government employee to engage in political activity. 5 Li .S.C. § 1502(a)( I)-(2). Examples of activities that violate these
two prohibitions include te!ling other employees to volunteer for a political campaign or give a campaign contribution,
asking subordinate employees to engage in political activity in support of or opposition to a candidate for partisan political
office, or campaigning while in your official capacity or wearing an official unifonn.
5
Please be advised that if you have duties in connection with federally funded programs, you may be bound by the Hatch
Act's restrictions against the use of official authority and coercion of other employees. See 5 U.S.C. § 1502(a)( I )-(2).

U.S. OFFICE OF SPECIAL COV\SEL
1730 M Stne!, :-1.W., Suiu 218
Washin~lun, !J.C. 200.36-J505
202-1104-7000

\1areh 22, 20 19
(b)(6): (b)(7)(C)
VIA FAfA

!J,I

(b)(6): (b)(7)(C)

'-----~;:::====:::::::!..---.

Re: OSC I· ilc '\Jo, AD-19
Dcarl (b)(6): (b)(7)(C)

(b)(6); (b)(7)(C)

I

This letter is in response to :your request for an advisory opinion concerning the Hatch
Act. Specifically, you asked \vhcthcr · United States Postal Service (USPS) employee could be
a candidate in a partisan election for .fb)( 6);, Board of Fducation even though the local political
parties ··dual endorse" all candidates. As explained below, the U.S. Office of Special Counsel
(OSC) has concluded that the Hatch Act prohibits the USPS employee's candidacy for the board
of education.
1

The Hatch Act governs the political activity of federal executive branch employees,
including USPS employees.~ And the Hatch Act prohibits employees from being candidates for
partisan political office.' A partisan political onice means any office for which any candidate is
num inatcd or elected as representing a party any of whose candidates for presidential elector
recci vcd votes in the last preceding election at \Vh ich presidential electors V.'ere selected, but docs
not include any office or position within a political party or affiliated organization.·1
(b)(6):
It is our und~ding that the employee currently holds a seat on th (b)( 7)(C) Board of
Eu ucat ion and tha~~Jwas appointed to the seat fol lowin , a vacancy. You exp a1nea that the
employee's term cxptrcs
(b)(6):
12019, and thm(b!.(6 'Ould stand for reelection on
N ovembcr 5, 2019. if permitted. You also told OSC that over the last several elections the local
political parties have maintained an agreement to endorse each other's candidates for the board
of education. Due to the local rules governing the board, you explained that the practical effect
of this agreement is that no candidate loses the election unless a third party candidate runs for a
position.

onl

'The L.S Offic.e of Special Counsel is authorized pursuant to 5 L'.S.C. § 1212(!) to issue opinions interpreting the
Hatch Act.
: St'e 5 USC §§ 7321-7326: 39 U.SC § 410.
'5 L.S.C. § 7321(a)(3). The Hatch Act also prohibits employees from: using their official authority or influence
for the purpose of affecting the resul! of an clec1ion: knowingly soliciting, accepting, or receiving political
rnntributiun, from any person; knowingly soliciting or discouraging the political activity of any individual with
business before their employing office: and engaging in political activity while on duty, in a government building,
wh ilc wearing an official uniform or insignia. m using an official vehicle. See S L' .S.C. § 7323(a)( 1)-(2), (4); 5
LI.S.C ~ n2.4.
'5 CF.R. § 714.101.

-

-
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(b )( 6):

OSC confirmed with the (b)(7)(C) County Registrar's Office that the board of education
elections arc partisan and that candidates appear on the ballot with party designations.
Accordingly. and regardless of the agreement between the political parties, the Hatch Act
prohibits the USPS employee's candidacy for th (b)(6): Board ofEducation. 5 If you have any
questions, please contact Hatch Act Unit Attorney"
me Yarbro at (202) 804 (b)(6):

acque

(h)(7)(r

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

\ You asked if the employee could nm for a board position i~(~ )(lctid so without party affiliation. Because other
ca11didaks would still appear on the ballot with party designation, the board of education election would remain
partisan. Accordingly, the employee would be prohibited from being a candidate.

-

U.S. OFFICE OF SPECIAL COU:"ISEL
1730 :\1 Strret, l\' .W ., Suite 218
Wasliingtun, D.C. 20036--4505
202-804-7000

-

April 2, 2019
(b)(6): (b)(7)(C)

Re: OSC File No. AD-19

(b)(6); (b)(7)(C)

Defill~_C_b)_(6_)_;C_b)_C7_)(_c_)~
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. 1 Specifically, you ask whether the Hatch Act prohibits you from wearing a hat that includes
the text "Make America Great Again" while you are at work for the U.S. Postal Service (USPS).
The Hatch Act restricts the political activity of federal civilian executive branch
employees, including USPS employees. 2 Employees are prohibited from, among other things,
engaging in political activity while on duty, in a federal room building, wearing a uniform or
official insignia, or using a government vehicle. 3 Political activity is defined as any activity
directed toward the success or failure of a political party, candidate for partisan political office,
or partisan political group. 4 On :\/larch 5, 2018, OSC issued guidance stating that because
President Donald Trump is a candidate for reelection, activity in support of or in opposition to
his candidacy constitutes political activity for the purposes of the Hatch Act. 5 Accordingly, the
use or display of "Make America Great Again," "MAGA," or any other materials or slogans
from President Trump's 2016 or 2020 campaigns constitutes political activity.
The hat you described in your request for this advisory opinion includes the text "Make
America Great Again," a slogan used in support of President Trump's candidacy for partisan
political office. Therefore, wearing or otherwise displaying this hat constitutes political activity
for the purposes of the Hatch Act, and the Act prohibits you from wearing it while on duty, in a
federal room or building, wefiling a uniform or other official insignia, or using a government
vehicle. Please contact me at 202-804 (b)( 6): if you have any additional questions.
(b )(7)(

Sincere Iv
(b)(6); (b)(7)(C)
Erica S. Hamrick
Deputy Chief, Hatch Act Unit
1

The U.S. Office of Special Counsel (OSC) is authorized to issue opinions interpreting the Hatch Act, pursuant to 5

u.s.c. § ]212(f).
2 See

5 U .S.C. §§ 7321-7326; 39 U .S.C. § 410.

5 U.S,C. § 7324(a)( 1)-( 4).
4
5 C.F.R. § 734.101.
5
See OSC' s March 5, 2018 "Updated Guidance Regarding the Hatch Act and President Trump Now That He ls
Officially a Candidate for Reelection," available at:
https:/1osc. gov/Resources/Candidate%20Trump%20Hatch%20A ct%2 OGu idance%203-5-2018. pd( (enclosed).
J

L'.S. OFFICE OF SPECIAL COUNSEL
I 730 M Street, :-,;,w., Suite 218
Washington, D.C. 20036-4505
202-804-7000

March 29, 2019
(b)(6): (b)(7)(C)
VIA ELECTRO:"JIC :vlAJL:

I

Re: OSC File No. AD~ 191
Dea

(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The L .S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § 1212(f) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act rohibits au from using
pictures of yourself in an official
County Sheriffs Offic (b)(6): uniform to promote
your anticipated candidacy in the partisan e ection for sheriff of
l'---''<iJ,l.LL.u....J"'""".............__..........,c
6): but your ast ay a
understands that you are currently a lieutenant with {1-,(b)(
\{"7\{('\
.___ _ _ _ __ _ ,

,,~~J!~L,

,,C~?~~L

Employees covered by the Hatch Act are those whose principal position or job is with a state,
county, or municipal executive agency and whose job duties are ';in connection with'' programs
financed in whole or in part by loans or grants made by the United States or an agency thereof. 2 A
state or local employee covered by the Hatch Act is prohibited from: (1) using his official authority
or influence for the purpose of interfering with or affecting the result of an election or nomination for
office; or (2) coercing, attempting to coerce, commanding, or advising a state or local officer or
employee to pay, lend, or contribute anything of value for political purposes.3
You explained that you w·
ce and promote your candidacy for sheriff afterKb)(6);
your last day of employment wit r~~}~~}~\ nee you are no !anger emplo ed with kb)(6); I the Hatch
Act would not prohibit you from usmg pictures of yourself in an official (b)(6): uniform to promote
4
7
your candidacy .
~--~
(b)( )(C

(~~i~~lb

However, you explained that o ~~!~~L. . , 2019, you will be employed by th
Police
Department (b)(6); and have duties in connection with a federally funded program. 5
us, you will
be covered
fatch Act in your(b)(6): osition and subject to the two prohibitions discussed
1
above. Therefore, you will be pro hi 1-~r-,v ram: using pictures of yourself in an official (b)(6): uniform
(b)(7)(

15yv"'c

1

OSC understands that you have not yet announced your candidacy for sheriff but intend to do sol

(b)(6): (b)(7)(C)

2

5 U.S.C. § 150!(4).
3
5 U.S.C. § 1502(a)(l)-(2). Additionally, the Hatch Act prohibits only those employees whose salary is fully
federally funded from being candidates for public office in a
·
election. 5 C. S.C. § l 502(a)(3).

Because your activity would occur after you are no longer a ~~~)~t employee, OSC makes no determination
as to whether you are currently covered by the Hatch Act in your (b)( 6); position.
5
You explained to OSC that you will be working with al(b)(6Wrogram at receives federal funding to prevent
driving while under the influence. You also explained that your salary will not be entirely federally funded.
4

.

-

U.S. Office of Special Counsel
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in campaign advertisements, web pages, signs, or literature; campaigning while in uniform; using
your official title, or otherwise trading on the influence of your position, while engaged in political
activity; campaigning while representin (b)(6); nan official capacity, even if not in uniform; telling
other employees to volunteer for a politi nN'7V paign or give a campaign contribution; and asking
subordinate employees lo engage in political activity in support of or opposition to a candidate for
partisan political office.
Should you have an uestions, please contact OSC Hatch Act Unit Attorney Kelley
Resendes at (202) 804
(b)(6):
{1-,V7Vr\

(b)(6): (b)(7)(C)

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N.W., Suite 218
Washington, D.C. 20036--4S0S
202-804-7000

April 4, 2019

(b )( 6): (b )(7)(C)

VIA EMAIL

l~__

Re: OSC File No. AD-191

De~

(b)(6): (b)(7)(C)

--~I

(b_)_(6_):_(b_)(7_)(_c_)

(b)(6): (b)(7)(C)

I

I

This letter is in response to your request to the U.S. Office of Special Counsel (OSC) for
an advisory opinion concerning the Hatch Act. 1 Specifically, you asked whether the Hatch Act
would prohibit you from running for local partisan political office. As explained below, OSC
has concluded that the Hatch Act would not prohibit you from being a candidate in this election.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of government programs. 2 Among other things, the Hatch Act
prohibits state and local employees whose salaries arc entirely federally funded from being
candidates for partisan political office. 3
In a telephone conversation with an OSC attome , ou ex lained that ou arc under an
employment contract as the executive director of the
(b)(6): (b)(7)(C)
Housing
Authority, your contract expires in~~!~~!: 019, and it will not be renewed. However, you plan to
run for local office, and the primary for that election is in May 2019. But you informed OSC
that your salary is only 80 percent federally funded.
According to the information you provided to our office, because your salary is not entirely
federally funded, the Hatch Act docs not prohibit you from running for local partisan political
office. However, please note that although the Hatch Act does not prohibit you from being a
candidate, you arc subject to the Hatch Act's other two restrictions while you arc in your current
position. State and local government employees who perform job duties in connection with a
program or activity financed with federal grants or loans are prohibited from: (1) using their
official authority or influence to affect the results of an election; and (2) coercing, attempting to
coerce, commanding, or advising another employee to engage in political activity. 4 Examples of
1

The U.S. Office of Spedal Counsel is authorized pursuant to 5 U .S.C. § 12 l 2(f) to issue opinions interpreting the
Hatch Act.
2
See 5 U.S.C. §§ 1501-1508.
3
See 5 U.S.C. § 1502(a)(3).
4
See 5 U.S.C. § l502(a)(l)-(2); § 1501(4).

U.S. Office of Special Counsel
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-

activities that violate these two prohibitions include telling other employees to volunteer for a
political campaign or give a campaign contribution and asking subordinate employees to engage
in political activity in support of or opposition to a candidate for partisan political office.
If you have an uestions, please contact Hatch Act Unit Attorney Jacqueline Yarbro at
(202) 804 (b)(6): (b)(?)(C)
Sincerely,
(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 l\.l Stred, '.\'.W., Suite 218
Washington, D.C. 20036-4505

202-804- 7000

April 1,2019

(b)(6): (b)(7)(C)

VIA E-MAIL:I

Re: OSC File No. AD- I 9j

Dearl

I
r~~;~~;~, I
I

(b)(6); (b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
,....................~........,cifically, you ask whether participation in a Master of Public Administration (MPA)
lass at the (b)(6);
niversity School of
(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)
onst1tutes po 1t1ca acttvtty for
purposes of the Hatch Act. Our guidance is below.
The Hatch Act governs the political activity of federal civilian executive branch employees
and prohibits them from: using their official authority or influence for the purpose of affecting
the result of an election; knowingly soliciting, accepting, or receiving political contributions
from any person; being candidates for public office in partisan elections; and knowingly
soliciting or discouraging the political activity of any individual with business before their
employing office. 2 The Hatch Act also prohibits employees from engaging in political activity
while on duty, in a government building, while wearing an official uniform or insignia, or using
an official vehicle. 3 Political activity is defined as activity directed toward the success or failure
of a political party, partisan political group, or candidate for partisan political office. 4 In
addition, employees in certain agencies and positions, such as career members of the senior
executive service, are "further restricted" and prohibited from actively participating in partisan
political management and campaigning. 5 Such employees are prohibited from engaging in any
political activity that is "in concert'' with a political party, partisan group, or candidate for
partisan political office. 6

1

The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U.S.C. § l 2 l 2(f) to issue opinions
interpreting the Hatch Act.
2
5 U.S.C. § 7323(a)(l)-(4).
3
5 U .S.C. § 7324.
1
· 5 C.F.R. § 734.101.
•
5
See 5 U.S.C. § 7323(b)(2); 5 C.F.R. § 734.401(a).
6
See, e.g., Blaylock v. US Meri! Sys. I'rot. Bd., 85 l F .2d l 348, 13 54 (11th Cir. l 988) ( concluding that
"the statutory prohibition against taking an 'active part in political management or in political campaigns'

u.S. Office of Special Counsel
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At issue is participation by federal employees, including some who are further restricted
under the Hatch Act, in the MP
_f?)S6L clas~
(b)(6); (b)(7)(C)
(b)(6): (b)(7)(C) You explained that the (b)(6): class acts as a consultmg company for a realwor c 1ent and that the project for this particular class is to develop a set of quantitative metrics
for two non-profit grou s that are interested in supporting funding for science research. The
ultimate goal of the
(b)(6): (b)(7)(C)
which the class participants will develop, is to
enable voters to know ow we eg1s ators supported science research and how much legislators
use science. or evi~ence-ba~ed researc~, in their .legislative decisirn-making. You explained that
(b)(6): (b)(7)(C)
lis one ot the two clients, and It plans to use the_
(b)(6): (b)(7)(C)
results man appllcation it has developed to assist voters learn how legislators have or have not
supported science research and education.

I

)as

You ask whether the em lo ees who are developing thtj
(bJ(GJ, (bl( 7 l(CJ
part of
6
their participation in the (b)( ):
lass are engaging in political act1v1ty for purposes o the
Hatch Act. OSC has cons1 ere t is issue and the fact that the employees' work will be used in
an application to help inform voters' decision-making. But, ultimately, the employees are
working on this project to complete the course requirements to earn an MPA and not for the
purpose of promoting or opposing a candidate or political party. Therefore, based on these
unique circumstances, we have concluded that the Hatch Act does not restrict the employees'
participation in the class project.
{1,\{'7\{,'\

Please contact me at (202) 804

~tj~~j( if you have any questions regarding this matter.
Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

encompasses only active participation in, on behalf of, or in connection with, the organized efforts of
political parties or partisan committees, clubs, and candidates"); 5 C.F.R. § 734.402.

-

-

U.S. OFFICE OF SPECIAL COUNSEL
1730 :\-1 Street, XW., Suite 218
Wll~hington, D.C. 20036-4505

202-804-7000

September 12, 2019
rb)(6); (b)(7)(C)

VIA ELECTRONIC MAIL: l._(b_)(_6)_;(_b_)(7_)_(c_)_ _ _ ___,

Re: OSC File No. AD-19 (b)(6);

(b )(7)(C)

Dear (b )(6);
IL,1""1,11'""\,

This letter from the U.S. Office of Special Counsel (OSC) responds to your request for an
advisory opinion regarding the Hatch Act. 1 You asked several questions related to our advisory
opinions about displaying photographs of an incumbent president during his reelection
campaign. Our answers are below. Additionally, we have enclosed our latest guidance
regarding the display of such photographs in the workplace.

I.

What is considered a traditional size and manner for displaying the president's official
portrait in cubicle spaces?

As noted in the enclosed guidance, the president's official portrait is generally displayed
in 8x10 or t lx14 inch sizes. A traditional manner is one that is respectful of the president's
status as the head of the executive branch. Alterations to the president's official portrait and
obvious signs of disrespect, such as hanging the portrait upside down, are not consistent with
how the portrait is traditionally displayed in the federal workplace.

2. Are photos printed.from official government websites permissible under the official
photographs exception?
Yes. The Hatch Act does not prohibit an employee from printing the president's official
portrait from a government website, such as those of the U.S. Government Publishing Office or
the White House, and displaying that printed portrait in a traditional size and manner. Note that
an employee may not display any other photographs of the president unless they meet the
personal photographs exception as described in the enclosed guidance. You indicated that you
want to print from the Department of Defense website photographs of the president interacting
with the members of the armed forces. Such photographs do not appear to qualify for either of
the exceptions.

1 OSC

is authorized by 5 U.S.C. § l 2 l 2(f) to issue opinions interpreting the Hatch Act.

-

-
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ith any additional
Sincerely,
b)(6); (b )(7)(C)

Ana Gnlindo-Marrone
Chief, Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
1730 \1 Stred, N.W., Suite 218
Wuhington, D.C. 20036-4505
202-804- 7000

April 24, 2019
(b)(6): (b)(7)(C)

VIA ELECTRO~IC MAIL:

I

Re: OSC File No. AD-I9j
Dea~

(b)(6): (b)(7)(C)
(b)(6):(b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S.C. § 1212(£), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpreting the Hatch Act. You ask several questions about whether the Hatch Act
rohibits ou from being a candidate in the election for board of supervisors iq (b)(6): !County,
(b)(6): (b)(7)(C) OSC understands that you are employed by the L'.S. Postal Service (USPS). Your
quest10ns are addressed below.

1. Does the Hatch Act prohibit you from being a candidate for board of supervisors?
The Hatch Act governs the political activity of federal civilian executive branch employees,
including CSPS employees. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office.2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for Presidential
elector received votes in the most recent Presidential election.3 Examples of parties that meet this
definition include the Republican or Democratic Party.

(~~(j~(b

According to the information provided by th
County Circuit Clerk's Office, the
board of supervisors position is partisan political office. Accordingly, the Hatch Act prohibits you
from being a candidate in the election for that office.

1 See

generally 5 U.S.C. §§ 7321-7326; 39 U.S.C. § 410.
5 U.S.C. § 7323(a)(3). Covered employees are also prohibited from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7323(a) and § 7324.
3 This definition does not include any office or position within a political party or affiliated organization. See
5 C.F.R. § 734. IO 1.
2
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-
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2. Would the Hatch Act prohibit you from being a candidate if you worked only part-time
for CSPS?
Employees who work on an irregular or occasional basis are subject to the Hatch Act's
prohibitions only when on duty. 4 The Hatch Act regulations define occasional as "occurring
infrequently, at irregular intervals, and according to no fixed or certain scheme; acting or serving for
the occasion or only on particular occasions." 5 Howeve,, employees who have regular tours of duty
do not meet the Hatch Act's definition of occasional. To illustrate, a parHime employee who works
every Saturday does not work on an irregular or occasional basis and is subject to the Hatch Act at all
times. 6
You explained that if you were a part-time employee at USPS, you would work on an asneeded basis but be guaranteed to work at least one scheduled day per week. Because you would
work at least one regularly scheduled day per week, you would not meet the Hatch Act's definition
of occasional or irregular. Therefore, even if you worked part time for USPS, the Hatch Act still
would prohibit you from being a candidate in the partisan election for board of supervisors.
3. Under what circumstances, if any, could you become a candidate in the partisan election
for board of supervisors?
As previously mentioned, the Hatch Act prohibits you, as a USPS employee, from being a
candidate in the partisan election for board of supervisors. Therefore, you would have to resign from
CSPS to be a candidate in the election.

Please contact OSC Hatch Act Unit Attorney Kelley Resendes at (202) 804 (b)(6): if you have
any questions.
b)(7)(
C)

Sincerely,
(b)(6): (b)(7)(C)

Enca S. Hamrick
Deputy Chief, Hatch Act Unit

4

See 5 C.F.R § 734.601.
See 5 C.F.R. § 734.101.
6 See Kane v. Merit Systems Protection Bd., 210 F.3d 1379, 1382 (2000) (concluding that a USPS employee
who worked every Saturday had a regular tour of duty and, as such, was not an irregular or occasional
employee for purposes of the Hatch Act).
5

U.S. OFFICE OF SPECIAL COUNSEL
1730 '1. Street, N.W., Suite 218

Washington, D.C. 20036-4505
20 2-S 04-700 0

May21,2019
(b)(6); (b)(7)(C)

VIA ELECTR0~1~ MAIL: I...._____(b_)_(6_)_:(_b)_(7_)_(c_)_ _ _ ___.I

Re: OSC File "'.\o. AD-19j
Dearl

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

I

I

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U.S.C. § 1212(f), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpreting the Hatch Act. You ask whether the Hat,................., prohibits ou from being a
6): County
candidate in the 2020 partisan election for county executive i {1-,
(b)(
(b)(6):
OSC
\{'7\{
understands that you are seeking part-time, temporary employment with the u.S. ensus Bureau
(Census) as a field representative. Your question is addressed below.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including Census employees. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office. 2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for Presidential
elector received votes in the most recent Presidential election.3 Examples of parties that meet this
definition include the Republican or Democratic Party.
However, employees who work on an irregular or occasional basis are subject to the Hatch
Act's prohibitions only while on duty. 4 The Hatch Act regulations define occasional as "occurring
infrequently, at irregular intervals, and according to no fixed or certain scheme; acting or serving for
the occasion or only on particular occasions." 5
You explained that, as field representative, you would be a temporary employee who, among
other things, collects census data by conducting door-to-door surveys. You would set your own

1

2

See generally 5 U.S.C. §§ 7321-7326.

5 U.S.C. § 7323(a)(3). Covered employees are also prohibited from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7323(a) and § 7324.
3
This definition does not include any office or position within a political party or affiliated organization. See
5 C.F.R. § 734.101.
4
See 5 C.F.R. § 734.601.
5 See 5 C.F.R. § 734.101.
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schedule, which could include weekdays and weekends, to meet with supervisors and complete your
assigned surveys. Your schedule would vary based on your availability and the agency's fluctuating
workload, but you explained that you anticipate working approximately 20 hours a week. 6
Accordingly, given the flexibility of your schedule and temporary nature of your
employment, you would be an irregular or occasional employee under the Hatch Act who is subject
to the Act's prohibitions only while on duty. Therefore, provided you do not campaign or otherwise
promote your candidacy while on duty, your candidacy for county executive would not violate the
Hatch Act.
Please contact OSC Hatch Act Unit Attorney Kelley Resendes at (202) 80 (b)( 6): if you have
any questions.

(b~?

Sincerelv.
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

6

You also explained that you would work for Census for approximately four to six months and that you have not
been guaranteed any future employment with the agency.

U.S. OFFICE OF SPECIAL COU:'1/SEL
1730 \I Strer1. N.W., Suitf 218
Washington, D.C. 20036-4505
202-804-7000

June 11, 2019
(b)(6): (b)(7)(C)
VIA ELECTRONIC MAIL:

I

(b)(6): (b)(7)(C)

Re: OSC File No. AD-t 91
Dearl

(b)(6): (b)(7)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act. Pursuant
to 5 C. S.C. § 1212(f), the C. S. Office of Special Counsel (OSC) is authorized to issue o inions interpreting
the Hatch Act. You ask whether the Hatch Act prohibits you from starting (b)(6): (b)(7)(C) a 50l(c)(3)
nonprofit organization. OSC understands that you work for the U.S. Depar men o eterans Affairs (VA).
As exp!ained below, the Hatch Act does not prohibit you from engaging in this activity.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including VA cmployees. 1 The I latch Act prohibits employees from the following: using their official
authority or influence for the purpose of affecting the result of an election; being candidates for partisan
political office; knowingly soliciting, accepting, or receiving political contributions from any person;
knowingly soliciting or discouraging the political activity of any individual with business before their
employing office; and engaging in political activity while on duty, in a government building, while wearing
an official uniform or insignia, or using an official vchiclc.2 The Hatch Act regulations define political
activity as activity directed toward the success or failure of a political party, partisan political group, or
candidate for partisan political office. 3
You explained that the purpose o (b)( 6): (b)( 7)(C) would be to help veterans by, among other things,
explaining VA benefits and services while giving the
(b)(6): (b)(7)(C)
You said the nonprofit
organization would not engage in any political activity. Based on what you have described, there arc no
Hatch Act concerns with you starting this nonprofit organization. But this opinion addresses only the Ilatch
Act. You should speak with VA ethics officials about any other rules or regulations that may a 1 to your
proposed activity. Please contact OSC Hatch Act Cnit Attorney Kelley Resendes at (202) 804 b)(6);ifyou
have any questions.
(b)(7)
(C)

Sincerely,
(b)(6): (b)(7)(C)

1

See generally 5 U.S.C. §§ 7321-7326.
5 U.S.C. § 7323(a) and§ 7324.
3 5 C.F.R. § 734.101.

2
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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, KW., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

July 2, 2019

(b)(6): (b)(7)(C)

VIA EMAIL

~I___

Re: OSC File No. AD-I 9j
Dea

~I

(_b)_(6_):_(b_)_(7_)(_C)_ _ _
(b)(6); (b)(7)(C)

I

(b)(6); (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel is authorized pursuant to 5 U.S.C. § 12 l 2(f) to issue
opinions interpreting the Hatch Act. Specifically, you asked whether the Hatch Act would
prohibit you, an Assistant United States Attorney with the U.S. De artment of Justice (DOJ),
from being a candidate for city council president for the city of (b)( 6): (b)(?)(C) As explained
below, the Hatch Act does not prohibit your candidacy.
The Hatch Act governs the political activity of federal civilian executive branch
employees, including DOJ employees. 1 Among other things, the Hatch Act prohibits employees
from being candidates for public office in partisan elections. 2 An election is partisan if any
candidate is nominated or elected as representing, for example, the Republican or Democratic
Party.

(~~(~~(b

OSC called th (b)( 6): (b)( 7)(C) Board of Elections Director and confirmed that the
City Council election 1s nonpartisan and that party affiliation is not listed on the ballot. While
the Hatch Act prohibits candidacy in a partisan election, it does not prohibit candidacy in a
nonpartisan election. Accordingly, the Hatch Act does not prohibit you from being a candidate
for city council president.

Usually a nonpartisan election is designated as such by state or local law. The law,
however, creates only a rebuttable presumption that an election is nonpartisan. 3 Evidence
showing that partisan politics actually entered a candidate's campaign may rebut this
presumption. 4 But no bright-line rule exists that identifies the type or amount of conduct (either

1

See generally 5 U.S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(3).
1
See Special Counsel v. Yoho, 15 M. S.P .R. 409, 4 I 3 ( 1983 ).
4
See McEntee v. Merit ,S:rs. Pro/. Bd., 404 F.3d 1320 (Fed. Cir. 2005).
2

•

•
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by the candidate or party) needed to prove that a statutorily designated nonpartisan election, in
fact, became a partisan one. 5
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. 6 So, the ultimate answer regarding what activity
may change a nonpartisan election into a partisan one rests on the totality of the circumstances. 7
Accordingly, a nonpartisan election could become partisan if, for instance, one of the candidates
were to: participate in and win a party caucus; hold himself out as having the party's political
support by advertising this in his speeches, flyers or mailings; seek and advertise the political
party's endorsement; or receive party support in the form of supplies (e.g., wooden stakes for
signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers, posters) or
use of party headquarters. Please note, that the foregoing list is illustrative only and is not an
exhaustive list of the unique combination of facts that could change a nonpartisan election into a
partisan one.
In conclusion, while ~................._.........,ct does not prohibit you from being a candidate in the
nonpartisan election for the
City Council, you should refrain from engaging in any of
the t es of activities discusse a ove. If you have any questions, please contact me at (202)
804 (b)( 6):
(1-.\('7\(,'\

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamnck
Deputy Chief
Hatch Act Unit

1

Id. at 1334.
See Campbell v. Merit Sys. Prot. Bd., 27 F.3d 1560, 1566 (Fed. Cir. 1994).
7
See id.
6

U.S. OFl<lCE O.F SPiirlAL

cour--·so.

17 30 M Street, N. W., Suite 218
Washington, D.C. 10036-4505
202-l!04-7000

June 27, 2019

(b )( 6); (b )(7)(C)

VIA ELECTRO:"."IC MAIL:

I

Re: OSC File No. AD-191

(b)(6): (b)(7)(C)
(b)(6): (b)(7)(C)

Dcar~I_ _(b_)_(6_):_(b_)(_7)_(c_)_~
This letter is in response to your request for an advisory opinion concerning the Ifatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U .S.C. § 1212(£) to
issue opinions interpreting the l latch Act. Spccificall , you ask whether the Hatch Act rohibits
ou from being a candidate in the election fa fl-,,\('i\(("'1\
(b)( 6): City Council b)(6): for the City o (b)(6): (b)(7)(C)
(b)(6): (b)(7)(C) OSC understands that you are employed by the U.S. Department of Justice (DoJ).
s exp ame below, the Hatch Act docs not prohibit your candidacy.
.(1_'\.f-""T'\

The Ilatch Act governs the political activity of federal civilian executive branch
employees, including DoJ employccs. 1 As such, employees are prohibited from: being
candidates for public office in partisan elections; using their official authority or influence for the
purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; and knowingly soliciting or discouraging the political
activity of any individual with business before their employing office. 2 The Hatch Act also
prohibits employees from engaging in political activity while on duty, in a government building,
while wearing an official uniform or insignia, or using an official vehicle. 3 Political activity is
defined as activity directed toward the success or failure of a political party, partisan political
group, or candidate for partisan political office. 4

,?)S~L,

(~~(jf(~)

According to th
Count Clerk's Office, the election fo
City
Councill(b)_( 6lor the City o (b)(6); (b)(7)(C) is nonpartisan. While the I Iatdi ct prohibits
candidacy m a partisan election, 1t oes not prohibit candidacy in a nonpartisan
1

See generally 5 U.S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(l)-(4).
1
5 U.S.C. § 7324.
4
5 C.F.R. § 734.101.
2
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election. Therefore, the Hatch ,::,,.,..L.U.1......,....J.I.LJ'-I....Ll.4-'hibit you from being a candidate in the
nonpartisan election for City o
ity council.
Usually a nonpartisan election is designated as such by state or local law. Such
classification however, creates only a rebuttable presumption that an election is nonpartisan. 5
Evidence showing that partisan politics actually entered a candidate's campaign may rebut this
presumption. 6 But no bright-line rule exists that identifies the type or amount of conduct (either
by the candidate or party) needed to prove that a statutorily designated nonpartisan election, in
fact, became a partisan one. 7
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. 8 Thus, the ultimate answer regarding what activity
may change a nonpartisan election into a partisan one rests on the totality of the circumstances. 9
Accordingly, a nonpartisan election could become partisan if, for instance, one of the candidates
were to: participate in and win a party caucus; hold himself out as having the party's political
support by advertising this in his speeches, flyers or mailings; seek and advertise the political
party's endorsement; or receive party support in the form of supplies (e.g., wooden stakes for
signs, bulk mail permit), campaign volunteers, campaign publications (e.g., flyers, posters) or
use of party headquarters. Please note, that the foregoing list is illustrative only and is not an
exhaustive list of the unique combination of facts that could change a nonpartisan election into a
partisan one.
In conclusion, while the Hatch Act does not prohibit ou from being a candidate in the
nonpartisan election for City Counci*~)_( 6jfor the City o (b)(6): (b)(7)(C) ou should refrain from
engaging in any of the t cs of acti vittes iscussed above. If you have any questions you can
reach me at (202) 804 (b)(6);
(b)(7)(C)

Sincerely
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief
Hatch Act Unit

5

See Special Counsel v. Yoho, 15 M.S.PK 409,413 (1983).
See McEntee v. Merit Sys. Prat. Bd., 404 F.3d 1320, 1332 (Fed. Cir. 2005).
7
See Id at 1334.
a See Campbell v. Merit S_vs. Prat. Bd., 27 F.3d 1560, 1566 (Fed. Cir. 1994 ).
9
See Id.
6

-·
L.S. OFFICE OF SPECIAL COUNSEL
1730 :\1 Street, '.':.W., Suitt 218
Wa.hingtnn, D.C. 20036-450~
202-804-7000

July 15, 20 I 9
(b)(6): (b)(7)(C)
VIA ELECTRO~IC MAIL:I

(b)(6): (b)(7)(C)

Re: OSC File i\o. AD-19j

• earl

(b)( 6 ): (b)(?)(C)

(b)(6): (b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 U .S.C. § l 2 l 2(f) to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act prohibits you from being a
candidate for mavor of (b)(6): (b)(7)(C) OSC understands that you arc an adult education instructor
for
(b)(6): (b)(7)(C)
Your question is address below.
The I latch Act governs the po Iitical activity of c crtain state and local government employees
in order to protect the public workforce from partisan political influence and ensure the nonpartisan
administration of government programs. 1 Among other things, the Hatch Act prohibits state and
local employees whose salaries are entirely federally fonded from being candidates for partisan
political officc. 2 i\otwithstanding the preceding, the Hatch Act does not apply to individuals
employed by educational or research institutions, establishments, agencies, or systems that are
supported in whole or in part by a state or political subdivision thereof, or by a recognized religious,
phi !anthropic, or cu 1t ural organization. 3
OSC understands tha r~~~~~~~is an educational institution. Because you are employed by an
educational institution, you arc not su ~cct to the restrictions of the Hatch Act. Please contact OSC
JI ate h Act C nit A ttomcy Ke llcy Resendes at (202) 8 04 (b )( 61 if you have any quest ions.

i

):

Sincerely,
(b)(6): (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

1

See generatfy 5 U .S.C. §§ 1501-1508.
See 5 U .S.C. § 1502(a)(3 ),
1
See 5 U.S.C. § 1501(4)(8).
2
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U.S. OFFICE OF SPECIAL COUNSEL
1730 M Street, N,W,, Suite 218
Washington, D,C. 20036--4505
202-804-7000

-

July 22, 2019

fb)(6); (b)(7)(C)
VIA EMAIL l(b)(6); (b)(7)(C)

Re: OSC File No. AD-19 b)(6);
b)(7)(
Dear b)(6);
b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. 1 Specifically, you asked Whether the Hatch Act would prohibit you, an Assistant United
States Attorney (AUSA), from being a candidate in the nonpartisan election for Council at Large
for the city ofl(b)(6); (b)(7)(C)
As explained below, the Hatch Act does not prohibit
you from being a candidate for Council at Large.

I

The Hatch Act governs the political activity of federal civilian executive branch
employees, including AUSAs. 2 Among other things, the Hatch Act prohibits employees from
being candidates for partisan political office. 3 An election is partisan if any candidate is to be
nominated or elected as representing, for example, the Republican or Democratic Party.

I

According to the Charter of the City off b)(6); (b )(7)(C)
the election for Council
at Large is nonpartisan. 4 While the Hatch Act prohibits candidacy in a partisan election, it does
not prohibit candidacy in a nonpartisan election. Therefore, the Hatch Act does not prohibit ou
from bein a candidate in the nonpartisan election for Council at Large for the city of b)(6);
(b )(6); (b )(7)(C)
IL',.,,,,..,,
Although a nonpartisan election is usually designated as such by state or local law, the law
creates only a rebuttable presumption that an election is nonpartisan. 5 Evidence showing that
partisan politics actually entered a candidate's campaign may rebut this presumption. 6 But no
1

The U.S. Office of Special Counsel is authorized pursuant to 5 U .S.C. § 12 l 2(f) to issue opinions interpreting the
Hatch Act.
2 See generally 5 U.S.C. §§ 7321-7326.
3
5 U.S.C. § 7323(a)(3). Covered employees are also prohibited from: using their official authority or influence for
the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving political contributions
from any person; knowingly soliciting or discouraging the political activity of any individual with business before
their employing office; and engaging in political activity while on duty, in a government building, while wearing an
official uniform or insignia, or using an official vehicle. 5 U.S.C. § 7323(a) and § 7324. Political activity is defined
as activity directed toward the success or failure of a political party, partisan political group, or candidate for
partisan political office. 5 C.F.R. § 734.101.
4
Kb)(6); (b)(7)(C)
i(b)(6): (b)(7)(C)

5 See
6

I

Special Counsel v. Yoho, 15 M.S.P.R. 409,413 (1983).
See McEnree v. Merit Sys. !'rot. Bd., 404 F.3d 1320 (Fed. Cir. 2005).

•
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bright-line rule exists that identifies the type or amount of conduct (either by the candidate or
party) needed to prove that a statutorily designated nonpartisan election, in fact, became a
partisan one. 7
Each case will present a unique combination of facts that will either show that the
candidate was politically independent or not. 8 So, the ultimate answer regarding what activity
may change a nonpartisan election into a partisan one rests on the totality of the
circumstances.9 Accordingly, a nonpartisan election could become partisan if, for instance, one
of the candidates were to: participate in and win a party caucus; hold himself out as having the
party's political support by advertising this in his speeches, flyers, or mailings; seek and
advertise the political party's endorsement; or receive party support in the form of supplies (e.g.,
wooden stakes for signs, bulk mail permit), campaign volunteers, campaign publications (e.g.,
flyers, posters), or use of party headquarters. Please note that the foregoing is illustrative only
and is not an exhaustive list of the unique combination of facts that could change a nonpartisan
election into a partisan one.
In conclusion, while the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election for Council at Large, you should refrain from engaging in any of the types
of activities discussed above. If you have any questions, please contact Hatch Act Unit attorney
Jacqueline Yarbro at (202) 804~(b)(6);
lrhVT\fC::

I

Sincerely,
(b)(6); (b)(7)(C)

Enca S. Hamnck
Deputy Chief
Hatch Act Unit

7

McEntee, 404 F.3d at 1334.
See Campbell v. Merit Sys. Prot. Bd., 27 F.3d 1560, 1566 (Fed. Cir. 1994 ).
9
See id.
8

•

•

U.S. OlFICE OF SPECIAL COUNSEL
1730 M Street, S.W., Suite 218
Washington, D.C. 20036-4505
202-804-7000

August 8, 2019
rb)(6); (b)(7)(C)

VIA ELECTRO:"ilC MAIL 1....
(b-)(_6_);_(b_)_(7-)(_C_)_ _ _ _ _ __,

Re: OSC File No. AD-19- b)(6);
b)(7)(C

Dear b)(6); (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 C.S.C. § 1212(£) to issue
opinions interpreting the I latch Act. S ecificall , ou ask whether the Hatch Act prohibits you from
filling a vacant city council position in b)(6); (b)(7)(C)
ou explained that you do not know
whether the new city council member will be elected or appointed. OSC understands that you are
employed by C.S. Citizenship and Immigration Services (USCJS). As explained below, the Hatch
Act docs not prohibit you from engaging in these activities.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including USC IS employees. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office.2 An election is partisan if any candidate is to be nominated or
elected as representing, for example, the Republican or Democratic Party.
While the Hatch Act prohibits candidacy for partisan political office, it docs not prohibit
employees from bein appointed to a partisan political office. Therefore, you may accept an
appointment to ~~~~~~ ity Council. Furthermore, according to the~~!~~/linance Director, elections
for city council are nonpartisan. Therefore, the Hatch Act would not pro ibit you from being a
candidate in a nonpartisan election for city council.
However, please be advised that a nonpartisan election may become partisan. Usually a
nonpartisan election is designated as such by state or local law. The law, however, creates only a
rebuttable presumption that an election is nonpartisan. 3 Evidence showing that partisan politics
1

5,ee generally 5 U. S.C. §§ 7321-7326.
5 U.S.C. § 7323(a)(3). The Hatch Act also prohibits employees from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7324 and § 7323(a). The Hatch Act regulations define political activity as activity directed toward the
success or failure of a political party, partisan political group, or candidate for partisan political office.
5 C.F.R. § 734.101.
3 See Special Counsel v. Yoho, 15 M.S .P.R. 409, 413 ( 1983 ).
2
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actually entered a candidate's campaign may rebut this presumption.4 But no bright~line rule exists
that identifies the type or amount of conduct (either by the candidate or party) needed to prove that a
statutorily designated nonpartisan election, in fact, became a partisan one. 5
Each case will present a unique combination of facts that will either show that the candidate
was politically independent or not. 6 So, the ultimate answer regarding what activity may change a
nonpartisan election into a partisan one rests on the totality of the circumstances. 7 Accordingly, a
nonpartisan election could become partisan if, for instance, one of the candidates were to: participate
in and win a party caucus; hold himself out as having the party's political support by advertising this
in his speeches, flyers or mailings; seek and advertise the political party's endorsement; or receive
party support in the form of supplies (e.g., wooden stakes for signs, bulk mail permit), campaign
volunteers, campaign publications (e.g., flyers, posters) or use of party headquarters. Please note that
the foregoing 1ist is iII ustrati ve on Iy and is not an exhaustive Ii st of the unique combination of facts
that could change a nonpartisan election into a partisan one.
In conclusion, while the Hatch Act does not prohibit you from being a candidate in the
nonpartisan election for city council, you should refrain from engaging in any of the typ~
activities discussed above. Please contact OSC Attorney Kelley Resendes at (202) 804~if you
have any questions.

(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

4

See
See
6
See
7
See
5

McEntee v. Merit Sys. Prot. Bd., 404 F.3d 1320 (Fed. Cir. 2005).
McEntee, 404 F.3d at l 334.
Campbell v. Merit Sys. Prot. Bd., 27 F.3d 1560, 1566 (Fed. Cir. 1994).
id.
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U.S. OFFICE OF SPECIAL COUNSEL
1730 :\-1 Street, :-.·.w., Suite 218
Wuhington, O.C 20036-4505
202-804- 7000

-

August 19, 2019
(b)(6); (b)(7)(C)

VIA FMA/Lrb)(6); (b)(7)(C)
Re: OSC File No. AD-I

9{~~;~~~r,) I

Dear b)(6); (b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. 1 Specifically, you asked whether the law would prohibit vou from bein a candidate for
2 As
partisan political office if you v.'ere a part time employee with (b )(6); (b )(7)(C)
explained below, OSC has determined that the Hatch Act wou not pro 1 It you ram being a
candidate in a partisan election.
The Hatch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of laws. 3 Among other things, the Hatch Act prohibits state and
local employees whose salaries are entirely federally funded from being candidates for partisan
po Ii ti cal office. 4
You explained that, in a part time position with b)(B); (b)(?)(C)
, your salary
\vould not be 100% federally funded but you would have uties t at mvo ve t e administration
of federally funded programs. Based on this information, the} latch Act would not prohibit you
from being a candidate for partisan political office. I IO\vever, please note that although the
Ilatch Act docs not prohibit you from being a candidate, you are subject to the Hatch Act's other
two restrictions while employed in a part time position with Kb)(6); (b)(7)(C)
State and
local government employees \vho perform job duties in connection with a program or activity
financed with federal grants or loans are prohibited from: (I) using their official authority or
influence to affect the result of an election; and (2) coercing, attempting to coerce, commanding,
or advising another employee to engage in political activity. 5 Examples of activities that violate
these two prohibitions include telling other employees to volunteer for a political campaign or
give a campaign contribution and asking subordinate employees to engage in political activity in
support of or opposition to a candidate for partisan political office.

I

1

The U.S. Office of Special Counsel is authorized pursuant to 5 U .S.C. § l 2 l 2(f) to issue opinions interpreting the
I latch Act.
2
_It is our ~nderstanding that your only employment during your candidacy would be the b)(6); (b )(7)(C)
part
time pos1t1on.
1
See generally 5 U.S.C. §§ 1501-1508.
4
See 5 U .S.C. § 1502(a)(3 ).
l See 5 L.S.C. § 1502(a)(l)-(2); § 1501(4).

f

I
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If )'.OU have any questions, please contact Hatch Act Unit attorney Jacqueline Yarbro at
(202) 804-l<b)(6);

~h\f7V

I

Sincerely,
b)(6); (b)(7)(C)

Enca S. HamncK
Deputy Chief
Hatch Act Unit

U.S. OFFICE OF SPECIAL COUNSEL
I 730 '1 Street, N.W., Suite 218
Washington, D.C. 20036-4505
202-804- 7000

September 5, 2019
fb)(6); (b)(7)(C)
VIA ELECTRO:,.,JC MAIL: fb)(6); (b)(7)(C)

Re: OSC File No. AD-19 b)(6);

b)(7)(C)

Dear b)( 6);
b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch Act.
Pursuant to 5 U. S.C. § 1212(£), the U.S. Office of Special Counsel (OSC) is authorized to issue
opinions interpreting the Hatch Act. You ask whether the Hatch Act prohibits you from being a
candidate for local partisan olitica\ office. OSC understands that you work part-time for the U.S.
Postal Service (USPS) in (b)(6); (b)(7)(C)
as a substitute rural carrier associate. As
explained below, the Hate
ct pro 1 its you ram being a candidate.
The Hatch Act governs the political activity of federal civilian executive branch employees,
including CSPS employees. 1 Among other things, the Hatch Act prohibits employees from being
candidates for partisan political office. 2 A partisan political office is any office for which any
candidate is nominated, or elected, as representing a party any of whose candidates for Presidential
elector received votes in the most recent Presidential election. 3 Examples of parties that meet this
definition include the Republican or Democratic Party.
However, employees who work on an irregular or occasional basis are subject to the Hatch
Act's prohibitions only while on duty. 4 The Hatch Act regulations define occasional as "occurring
infrequently, at irregular intervals, and according to no fixed or certain scheme; acting or serving for
the occasion or only on particular occasions." 5 Employees who have regular tours of duty, however,
do not meet the Hatch Act's definition of occasional. To illustrate, a part-time employee who works

1 See

generally 5 U .S.C. §§ 7321-7326; 39 U .S .C. § 410.
5 U.S.C. § 7323(a)(3). The Hatch Act also prohibits employees from: using their official authority or
influence for the purpose of affecting the result of an election; knowingly soliciting, accepting, or receiving
political contributions from any person; knowingly soliciting or discouraging the political activity of any
individual with business before their employing office; and engaging in political activity while on duty, in a
government building, while wearing an official uniform or insignia, or using an official vehicle. 5 U.S.C.
§ 7323(a) and§ 7324.
3 See 5 C.F .R. § 734.10 I.
4
See 5 C.F.R. § 734.601.
5 See 5 C.F.R. § 734.101.
2
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every Saturday does not work on an irregular or occasional basis and is subject to the Hatch Act at all
times. 6
You explained that you work for USPS every other Saturday and on an as-needed basis.
Because you work on regularly scheduled days, you would not meet the Hatch Act's definition of an
occasional or irregular employee. Therefore, the Hatch Act prohibits you from bein a candidate for
partisan political office. Please contact OSC Attorney Kelley Resendes at (202) 804 (b )(6); f you
·
(hV7'1
have any quest10ns.

S_incerely,
b )(6); (b )(7)(C)

Erica S. Hamnck
Deputy Chief, Hatch Act Unit

6

See Kane v. Merit Systems Protection Bd., 2 JO F.3d 1379, I 382 (2000) (concluding that a USPS employee
who worked every Saturday had a regular tour of duty and, as such, was not an irregular or occasional
employee for purposes of the Hatch Act).

•
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L.S. OFFICE OF SPECIAL COU:-.JSEL
1730 M Street, :"i .W ., Suite 218
Washington, D.C. 20036--4505
202-804- 7000

September 24, 2019
(b)(6); (b)(7)(C)

VIA ELECTRONIC MAIL:

fb)(6); (b)(7)(C)

Re: OSC File No. AD-19 (b)(6);
(b )(7)(C)
Dear (b )(6);
(b)(7)(C)
This letter is in response to your request for an advisory opinion concerning the Hatch
Act. The U.S. Office of Special Counsel (OSC) is authorized pursuant to 5 lJ.S.C. § 1212(f) to
issue opinions interpreting the I latch Act. You ask whether you are subject to the restrictions of
the Hatch Act. OSC understands that ou work as a part-time police officer with the
Department(b)(6);
nd that you own a landscaping business. As explained
t~b)(6); (b)(7)(C) !Police
.
/h \/7\/,--.\
below, OSC has concluded that you are not covered by the Hatch Act.
The I latch Act governs the political activity of certain state and local government
employees in order to protect the public workforce from partisan political influence and ensure
the nonpartisan administration of government programs. 1 The Hatch Act applies to employees
whose principal employment is with a state, county, or municipal executive agcncy.2 Employees
whose job duties are in connection with federally funded program or activities arc prohibited
from using their official authority or influence to affect the results of an election and coercing,
attempting to coerce, commanding, or advising another employee to engage in political activity. 3
The Hatch Act also prohibits employees whose salaries are entirely federally funded from being
candidates for partisan political office. 4

I

OSC understands that, as a part-time police officer with~?!~~!;, you work between twentyfour to thirty-two hours per week. In addition, you work full-time for your landscaping business,
averaging fifty to sixty hours of work per week.

1

See 5 V.S.C. §§ 1501-1508.
5 L'.S.C. § 1501(4). "Principal employment" is that employment to which an individual devotes the most time and
from which he derives the most income. See, e.g., Anderson v. U.S. Civil Serv. Comm'n, 119 F. Supp. 567
(D, \,font. 1954 ); Smyth v. V .S. Civil Serv. Comm 'n, 291 F. Supp. 568, 572 (E.D. Wis. 1968).
3
See 5 U .S .C. § 1502(a)( 1 )-(2).
4
See 5 U,S.C. § 1502(a)(3).
2
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Based on this information, OSC has concluded that your landscaping business is your
principal employment. 5 Therefore, because your principal employment is not with a state,
county, or municipal executive agency, you .......~... covered by the Hatch Act. Please contact
OSC Attorney Kelley Resendes at (202) 804 ~~~~~; if you have any questions.

Sincerely,
(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

HOllt'=r..-t:ven if your posilion withl(b)( 6 )~as your principal employment, you would not be covered by the Hatch
Act.,~!~~/( eceives one federal grant, which is used to urchase bulletproof vests. Although you may receive a
bulletproo vest under this grant, OSC confirmed wit (b )(6) that you have no other duties in connection with this
federally funded program. Therefore, you would not be covered by the Hatch Act even if your position with ~b )(§);
was your principal employment.
l

I

•

•

U.S. OFFICE OF SPECIAL COUNSEL
1730 M St~eet, N.W., Suite 218
Washington, D.C. 20036-4505
20 2-804-700 0

October 30, 2019
rb )(6); (b )(7)(C)

VIA ELECTRONIC MAn,:fb)( 6 ); (b)(7)(C)

'-----,:-.:::::::====--=.-----'

Re: OSC File No. AD-19 ~~j~~j~c)
De

(b )(6);
(b)(7)(C)

This letter is in response to your request for an advisory opinion concerning the Hatch
Act. Pursuant to 5 U.S.C. § 1212(£), the U.S. Office of Special Counsel (OSC) is authorized to
issue opinions interpreting the I latch Act. You ask whether the I latch Act prohibits you from
creating, managing, and/or supporting a super political action committee (PAC). OSC
understands that you are employed by the National Aeronautics and Space Administration
(NASA). 1 Your question is addressed below.
The 1latch Act governs the political activity of federal civilian executive branch
employees, including NASA employecs. 2 The Hatch Act prohibits employees from: engaging
in political activity while on duty, in a government building, while wearing an official uniform or
insignia, or using an official vehicle; using their official authority or influence for the purpose of
affecting the result of an election; being candidates for partisan political office; knowingly
soliciting or discouraging the political activity of any individual with business before their
employing office; and knowingly soliciting, accepting, or receiving political contributions from
any person. 3 The I latch Act regulations define a political contribution as any gift, subscription,
loan, advance, or deposit of money or anything of value, made for any political purpose. 4
Political purpose is defined as an objective of promoting or opposing a political party, candidate
for partisan political office, or partisan political group. 5
The I latch Act, however, docs not prohibit employees from establishing, becoming
members of, or holding office in a PAC. 6 While employees cannot solicit or receive PAC
contributions, they can be involved in ministerial activities that follow from the PAC's receipt of
1
OSC also understands that you are not a career member of the senior executive service. Because you do not hold a
further restricted position under the Hatch Act, this opinion wil! only address restrictions applicable to less restricted
employees. See 5 U,S.C. § 7323(b)(2)(B)(ii).
2
See Renerally 5 U,S.C. §§ 7321-7326.
3
5 U .S.C. § 7323(a) and § 7324. Political activity is defined as activity directed toward the success or failure of a
political party, partisan political group, or candidate for partisan political office. 5 C. F.R. § 734.10 l.
4
See 5 C.F.R. § 734.10 I.
5 Id.
6
See 5 C.F.R. § 734.204.
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contributions, like the handling, disbursing, or accounting of such funds. For example, the Hatch
Act does not prohibit employees from depositing PAC contributions into an account, issuing
checks from the PAC to candidates, or submitting reports to the Federal Election Commission on
behalf of the PAC. 7
But, as previously mentioned, employees may not directly accept or receive PAC
contributions or ask others to contribute to the PAC. This prohibition also extends to v.rritten
communications and includes, for example, an employee allowing his or her name to appear on
communications that solicit contributions to the PAC, like the letterhead of stationary used for
solicitation letters. Also, an employee should ensure that on a PAC webpage his name not be
used in association with a solicitation for PAC contributions.
In addition, because any activity related to the PAC is considered political activity for
purposes of the Hatch Act, there are other restrictions on when an employee may engage in
PAC-related activities. For example, employees may not perform any activity related to the
PAC, like making a political contribution, while they are on duty or in a federal building. 8 Also,
employees may not use their official authority or position, including use of their official title,
while participating in PAC-related activities. 9 Thus, any solicitation for PAC contributions may
not reference an employee's agency or official title.
Please note that this opinion addresses only the Hatch Act, and you should consult your
agency ethics officials about other rules or regulations that apply to your activit . Should you
have any questions, please contact OSC Attorney Kelley Resendes at (202) 804 b)(6);
b)(7)(C)

Sincerely,
(b)(6); (b)(7)(C)

Erica S. Hamrick
Deputy Chief, Hatch Act Unit

7

See id. (Example 2).
5 U.S.C. § 7323(a) and § 7324.
9
See 5 U.S.C. § 7323(a).
~

