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From: FOIA <EOIA@fec.gov>

Sent: Wed, Feb 10, 2021 1:07 pm

Subject: Your Freedom of Information Act Request to the Federal Election Commission
FOIA No. 2021-033

This email is in response to the request you filed for information under the Freedom of
Information Act (FOIA) dated January 1, 2021 and received by the Federal Election
Commission’s (FEC) FOIA Requester Service Center on January 4, 2021. Specifically,
you requested:

A digital/electronic copy of the transition briefing document(s) (late 2020) prepared by
the FEC for the incoming Biden Administration.

We have searched our records and located responsive documents. We are releasing
410 pages of documents to you in their entirety. We are withholding 54 pages in their
entirety under Exemption b(5). Exemption 5 protects from disclosure inter- or intra-
agency memoranda or letters that would not be available by law to a party other than an
agency in litigation with the agency, including documents covered by the attorney work-
product, deliberative process, and attorney-client privileges. See 5 U.S.C. § 552(b)(5).
Therefore, your request is granted in part.

You may contact our FOIA Public Liaison, Christine McClarin at (202) 694-1485 for any
further assistance and to discuss any aspect of your request. Additionally, you may
contact the Office of Government Information Services (OGIS) at the National Archives
and Records Administration to inquire about the FOIA mediation services they offer.
The contact information for OGIS is as follows: Office of Government Information
Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS,
College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-
5770; toll free at 1-877-684-6448; or facsimile at 202-741-57609.

You may appeal any adverse FOIA determination. Any such appeal must be filed in
writing and should follow the guidelines set forth in 11 C.F.R. § 4.8. If you have any
qguestions, please contact the FOIA Requester Service Center at FOIA@fec.gov, or
(202) 694-1650.

Sincerely,
Hina Hussain

Hina Z. Hussain

Attorney

OGC - Administrative Law
Federal Election Commission
(202) 694-1357 (p)
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Message from the Chair







How to Use This Report

This Agency Financial Report presents financial information, as well as relevant performance
information, on the Federal Election Commission’s operations. The report was prepared pursuant to
the Accountability of Tax Dollars Act of 2002 and Office of Management and Budget (OMB)
Circular A-136, revised, Financial Reporting Requirements, and covers activities from October 1,
2019 through September 30, 2020.

The FEC places a high importance on keeping the public informed of its activities. To learn more
about the FEC and what the agency does to serve the American public, visit the FEC’s website
https://www.fec.gov/about/reports-about-fec/strategy-budget-and-performance/.

The FY 2020 Agency Financial Report is organized into three primary sections:

Section | — Management’s Discussion and Analysis (MD&A) provides an overview of the FEC. It
describes our mission, organizational structure and regulatory responsibilities. It also includes
relevant performance information related to the FEC’s strategic goals and objectives to provide a
forward-looking discussion of future challenges.

Section Il — Financial Information, including the Independent Auditor’s Report, detailing the FEC’s
financial performance by 1) highlighting the agency’s financial position and audit results and 2)
describing the FEC’s compliance with key legal and regulatory requirements.

Section Il — Other Information includes our Inspector General’s (IG) assessment of the FEC’s
management challenges and the FEC’s response.


https://www.fec.gov/about/reports-about-fec/strategy-budget-and-performance/

SECTION | — Management’s Discussion and Analysis

Section 1.A: Purpose, Responsibility, and Scope

The Federal Election Commission is an independent regulatory agency responsible for
administering, enforcing, defending and interpreting the Federal Election Campaign Act of 1971, as
amended (FECA or the Act).* Congress created the FEC to administer, enforce and formulate policy
with respect to the FECA. The Act reflects a belief that democracy works best when voters can make
informed decisions in the political process—decisions based in part on knowing the sources of
financial support for Federal candidates, political party committees and other political committees.
Public confidence in the political process also depends on the knowledge that participants in Federal
elections follow clear and well-defined rules and face consequences for non-compliance.

Under the Act, all Federal political committees, including the committees of Presidential, Senate and
House candidates, must file reports of receipts and disbursements. The FEC makes disclosure reports,
and the data contained in them, available to the public through the Commission’s internet-based
public disclosure system on the Commission’s website, as well as in a public records office at the
Commission's Washington, D.C. headquarters. The FEC also has exclusive responsibility for civil
enforcement of the Act and has litigating authority independent of the Department of Justice in U.S.
district court and the courts of appeals. Additionally, the Commission promulgates regulations
implementing the Act and issues advisory opinions responding to inquiries regarding interpretation
and application of the Act and the Commission’s regulations.

Additionally, the Commission is responsible for administering the Federal public funding programs
for Presidential campaigns. This responsibility includes certifying and auditing all participating
candidates and committees and enforcing the public funding laws.

The FEC has chosen to produce an Agency Financial Report (AFR) and Annual Performance Report
(APR) pursuant to the Government Performance and Results Act of 1993, as amended. The FEC will
include its FY 2020 Annual Performance Report with its Congressional Budget Justification and will
post it on the FEC website at https://www.fec.gov/about/reports-about-fec/strategy-budget-and-

performance/ in 2021.

1 The Commission’s primary responsibilities pertain to the Federal Election Campaign Act of 1971, Public Law 92-225,

86 Stat. 3 (1972) as amended (codified at 52 U.S.C. §§ 30101-30145) (formerly at 2 U.S.C. §§ 431-55) (the Act or the FECA).
The Commission’s responsibilities for the Federal public funding programs are contained in the Presidential Election
Campaign Fund Act, Public Law 92-178, 85 Stat. 562 (1971) (codified at 26 U.S.C. 8§ 9001-13) and the Presidential
Primary Matching Payment Account Act, Public Law 93-443, 88 Stat. 1297 (1974) (codified at 26 U.S.C. §§ 9031-42).
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Mission Statement

The FEC’s mission is to protect the integrity of the Federal campaign finance process by providing
transparency and fairly enforcing and administering Federal campaign finance laws.

Organizational Structure

To accomplish its legislative mandate, the FEC is directed by six Commissioners, who are appointed
by the President with the advice and consent of the Senate. By law, no more than three
Commissioners can be members of the same political party. Each member serves a six-year term,
and two seats are subject to appointment every two years. Commissioners may serve beyond their
six-year terms until new Commissioners are confirmed. The Chairmanship of the Commission
rotates among the members, with no member serving as Chair more than once during his or her six-
year term. The Commissioners are responsible for administering and enforcing the Act and meet
regularly to formulate policy and to vote on significant legal and administrative matters. The Act
requires the affirmative vote of four members of the Commission to approve official actions, thus
requiring bipartisan decision-making. The FEC has its headquarters in Washington, D.C. and does
not have any regional offices.

The Federal Election Commission was without a quorum of four Commissioners for approximately
11 months during FY 2020.2 The Act requires the affirmative vote of four Commissioners for many
actions. For example, the Commission cannot defend itself in some litigation, reach decisions in
enforcement actions, issue advisory opinions or initiate rulemakings without the affirmative votes of
four Commissioners. The FEC has identified the loss of a quorum as risk in the Agency-wide Risk
Profile. Performance goals negatively affected by the loss of a quorum are noted in the discussion
below.

While the Act requires an affirmative vote by four Commissioners to make decisions in many areas,
including regulations, advisory opinions, audit matters and enforcement, staff continues to further
the agency’s vital mission of administering the nation’s campaign finance laws. The requirements of
the Act and Commission regulations remain in effect, and political committees and other filers must
continue to disclose their campaign finance activity to the Commission on the regular schedule. FEC
staff continues to help committees and the public understand and comply with the law, process and
review committee reports, and provide public access to campaign finance data. While the
Commission cannot act on many legal matters, staff continues to litigate ongoing court cases, process
new enforcement complaints and responses, and investigate matters previously authorized by the
Commission.

In response to the pandemic caused by the novel coronavirus, the Federal Election Commission
closed its offices to visitors and directed all of its employees to telework as of Friday, March 13,

2 The FEC began FY 2020 without a quorum. A quorum was restored on June 5, 2020, when Commissioner James E. “Trey”
Trainor, 111, was sworn in. The FEC again began working without a quorum on July 3, 2020, with the departure of Commissioner
Caroline C. Hunter.
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2020. A formal evacuation notice was issued the following week. Nevertheless, the FEC’s website,
web-based programs and electronic filing systems have remained online, and staff access to phone
and email has been uninterrupted. Most Commission operations were not interrupted by the
transition to an exclusively teleworking agency. However, the Commission temporarily suspended
its mail operations and ceased fingerprinting new employees. During the suspension of mail
operations, the agency did not process any documents submitted on paper, including non-
electronically filed reports, advisory opinion requests, enforcement complaints and court-case
documents. Website notices directed those interested in those activities to use email and explained
the delayed processing of mail. On Thursday, June 18, 2020, the FEC began the initial phase of its
return to normal operations. During Phase | of the FEC’s reopening, the agency’s offices remain
closed to visitors, and most of its employees continue to telework. However, the FEC resumed
processing mail, including any mail delivered since the agency suspended its mail operations in
March 2020. Additionally, fingerprinting and onboarding new employees and contractors resumed.

As noted in Figure 1, the offices of the Staff Director, General Counsel, Chief Information Officer
and Chief Financial Officer support the agency in accomplishing its mission. The Office of the
Inspector General, established within the FEC in 1989 under the 1988 amendments to the Inspector
General Act, is independent and reports both to the Commissioners and to Congress. The specific
roles and responsibilities of each office are described in greater detail below.

COMMISSIONERS

INSPECTOR
GENERAL®
GENERAL COUNSEL STAFF DIRECTOR ELTEF CHIEF .
FINAMCIAL QFFICER INFORMATION OFFICER DEFUTY
INSPECTOR GEMERAL
DEPLTY GC — MANAGEMENT & BUDGET ENTERFRISE
ADMINISTRATION ADMIMNISTRATION | ARCHITECTURE
DEPUTY GC =
LAW COMPLIANCE ACCOLNTING CPERATIONAL
SUPPORT
EMFORCEMEMT COMMUNICATIONS PROCUREMENT T .
MAMNAGEMENT
Lrn il EQUAL EMPLOYMENT
OPPORTUNITY! INFORMATION
SECLIRITY
POILICY

1 The position of Chief Information Cfficer normally reparts directly to the Staff Director wha, in turn, reports to the Commission itself. At present, however, the
same individual is serving in both the position of the Staff Director and the pasition of the Chief Information Officer, pursuant to an authorization by the Com-
misgion and based, in part, on an advance decision from the Comptroller General. Accordingly, the organizational chart reflects both positions — the Staff Direc-
tor and the Chief Information Officer — as reparting directly to the Commission.

2 The Oifice of the Inspector General (O1G) independently conducts audits, evaluations, and investigations. Q1G keeps the Commission and Congress informed
regarding major developments associated with their work.

3 The Director for Equal Emploviment Opportunity reports to the Staff Director on administrative issues but has direct reporting authority to the Commission on
all EEC matters. See 2% CFR 1614.102(bH4).

Figure 1: FEC Organizational Chart



Office of the Staff Director (OSD)

The Office of the Staff Director consists of four offices: 1) Management and Administration; 2)
Compliance; 3) Communications; and 4) Equal Employment Opportunity. The Office of
Management and Administration is responsible for the FEC’s strategic planning and performance
and works with the Commission to ensure the agency’s mission is met efficiently. In addition, this
office houses the Commission Secretary, the Office of Human Resources (OHR) and the
Administrative Services Division (ASD). The primary responsibilities of the Office of Compliance
are the processing and review of campaign finance reports and filing assistance, audits,
administrative fines and alternative dispute resolution. The Office of Communications includes
divisions charged with making campaign finance reports available to the public, encouraging
voluntary compliance with the Act through educational outreach and training and ensuring effective
communication with Congress, executive branch agencies, the media and researchers and the general
public. The Equal Employment Opportunity Office administers and ensures compliance with
applicable laws, regulations, policies and guidance that prohibit discrimination in the Federal
workplace based on race, color, national origin, religion, age, disability, sex, pregnancy, genetic
information or retaliation. The EEO Officer reports to the Staff Director on administrative issues but
has direct reporting authority on all EEO matters. See 29 CFR 1614.102(b).

Office of General Counsel (OGC)

The Office of General Counsel consists of five organizational units: (1) the Deputy General Counsel
- Administration; (2) the Deputy General Counsel - Law; (3) the Policy Division; (4) the Enforcement
Division; and (5) the Litigation Division. The Deputy General Counsel - Administration directly
supervises the Administrative Law Team, the Law Library and all OGC administrative functions.
The Deputy General Counsel - Law has the primary responsibility for assisting the General Counsel
in all of the substantive aspects of the General Counsel’s duties and shares in the management of all
phases of OGC programs, as well as directly supervising the agency’s ethics program. The Policy
Division drafts for Commission consideration advisory opinions and regulations interpreting the
Federal campaign finance law and provides legal advice to the FEC’s compliance programs. The
Enforcement Division recommends to the Commission appropriate action to take with respect to
administrative complaints and apparent violations of the Act. Where authorized, the Enforcement
Division investigates alleged violations and negotiates conciliation agreements, which may include
civil penalties and other remedies. If an enforcement matter is not resolved during the administrative
process, the Commission may authorize suit in district court, at which point the matter is transferred
to the Litigation Division. The Litigation Division represents the Commission before the Federal
district and appellate courts in all civil litigation involving campaign finance statutes. This Division
assists the Department of Justice’s Office of the Solicitor General when the Commission’s FECA
cases are before the Supreme Court.

Office of the Chief Information Officer (OCIO)

The Office of the Chief Information Officer (OCIO) consists of four units: (1) Enterprise
Architecture; (2) Operational Support; (3) Data Administration; and (4) IT Security. The OCIO
provides secure, stable and robust technology solutions for Commission staff and the public. OCIO
both develops and maintains the systems that serve as the public's primary source of information
about campaign finance data and law and ensures agency employees have a technology infrastructure
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that allows them to perform their day-to-day responsibilities administering and enforcing campaign
finance law. OCIO also develops and supports analytic reporting tools that help staff perform their
disclosure and compliance duties.

Office of the Chief Financial Officer (OCFO)
The Office of the Chief Financial Officer consists of three offices: (1) Budget; (2) Accounting; and
(3) Procurement. The OCFO is responsible for complying with all financial management laws and
standards, and all aspects of budget formulation, budget execution and procurement.

Sources of Funds
Figure 2 shows the agency’s appropriations and obligations from FY 2016 to FY 2020.

S74

§72

$70
$68

$66 — Appropriations

in Millions

S64 — Obligations

$62

$60
FY 2016* FY 2017** FY 2018 FY 2019*** FY 2020

* S5 million in 2 year funds related to the FEC office move not included in total.
** S8 million in 2 year funds related to the FEC office move not included in total.
*** December 22, 2018 through January 25, 2019 the FEC was shut down for 35 days.

Figure 2: Summary of Funding (in millions of dollars)

The FEC also has the authority to collect fees from attendees of agency-sponsored educational
conferences. The Commission may use those fees to defray the costs of conducting those
conferences. The Commission sets its registration fees at a level that covers only the costs incurred
by the agency’s conference-management contractor, including meeting room rental and conference
meals and compensation. All other conference-related expenses, such as materials and staff travel,
are paid using appropriated funds. Registration fees for FY 2020 were $127,170.



Personnel vs. Non-Personnel Costs

Figure 3 represents the Commission’s FY 2020 obligations by personnel and non-personnel costs.
Personnel costs, which are primarily composed of salaries and employee benefits, accounted for 70.6
percent of the FEC’s costs. The remaining 29.4 percent of the Commission’s costs was spent on non-
personnel items, such as infrastructure and support, software and hardware, office rent, building
security and other related costs.

Facilities Other
6.5% 2.4%
Other Non-Personnel
Initiatives
20.5%

Salaries & Benefits
70.6%

Figure 3: Fiscal Year 2020 by Major Category



Risk Identification and Mitigation

In Fiscal Year (FY) 2017, the FEC formed a Senior Management Council (SMC) to manage internal
control and Enterprise Risk Management (ERM) efforts in response to new requirements outlined in
OMB Circular A-123. The SMC delivered to OMB an agency-wide Risk Profile to assist in the
effective management of risk areas impacting FEC strategic, operational, reporting, and compliance
objectives. In FY 2018, the SMC took further steps toward effective management of risk by updating
Commission Directive 53 Implementation of OMB Circular A-123: Internal Control Program to
comply with ERM requirements. In FY 2018, 2019, and 2020 the SMC submitted an updated Risk
Profile to OMB.

As part of the annual Internal Control Review (ICR) process, program offices rated each risk from
the Risk Profile, detailed how the risk affects their operations, and identified mitigating activities in
place to respond to the risk. In addition, program offices thoroughly identified and evaluated fraud
risk to support the Fraud Reduction Report. The current Agency-wide Risk Profile is shown below
and further discussion on risk is discussed in the remaining MD&A sections.
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Identified Significant Risk

Federal Election Commission - FY 2020 ERM Risk Profile

Inherent Risk

Rating Current Risk Response

Residual Risk

Rating

Proposed Additional Action

Proposed
Implementation/
Monitoring Process

Significant and Substantive

Amendments to . . ) ) R OGC and
FECA/Pending Judicial Medium Acceptance: monitoring Medium Not in Management’s Control Congressional Affairs
Opinions
Absence of OGC and
QuorlérCr)l él (Iizglsf;lérlrll:rtslon of Very High Reduction: Directive 10 Very High Not in Management’s Control Congressional Affairs
Slgmﬁcant_lncrease o . Reduction: infrastructure . Move o scalable cloud- based OCIO Performance/
Federal Election Campaign High . Medium computing and development of i
. . improvements . Monitoring Reports
Disclosure Activity new e- filing platform.
Changes to Government- Continue monitoring centralized
wide Dlrectlves. including Medium Acceptance: monitotring Medium reposttory .for few executive OGC and OHR
Human Capital and orders, directives, memorandums,
Operating Requirements and other guidance.

. . Not in Management’s control. . .
Dlsrulg)tloerzé(())régency Medium Acceptance: monitoring Medium Updates to the Disaster Recovery M(;\r/};tr(:; beznseenrilor
P Plan, COOP, and Shutdown Plan, 8

Continue to support hiring
initiatives and streamline hiring
Multiple Acting Positions, . _ o . process. The ability to hire GS-15s | Personnel and Finance
Very High Acceptance: monitoring High and SLs when there is lack or Committees

including key positions

quorum is out of Management’s
control.
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Identified Significant Risk

Inherent Risk

Rating

Current Risk Response

Residual Risk
Rating

Proposed Additional Action

Proposed
Implementation/
Monitoring Process

Encourage succession planning,

High Volume of Retirement . Reduction: succession . S . Retirement Eligibility
. Medium . Medium cross-training, and pooling support
Eligible Employees planning . Report
services.
. . . . Cross-train individuals to perform
Major Functions Performed . Reduction: cross-train and . . . P
. Medium Medium major functions. Document Internal Controls
by One Individual document processes
procedures and processes.
. . . Continue to implement corrective . .
. . . Reduction: corrective actions . . . Cortrective Action
Privacy and Data Protection Medium . Medium actions and enhance internal
and internal controls Plan/Internal Controls
controls.
. . . Continue to implement corrective . .
Assessments and System . Reduction: corrective actions . . p . Cortrective Action
L Medium . Medium actions and enhance internal
Authorizations and internal controls Plan/Internal Controls
controls.
L . Update policies, procedures, and
. Reduction: implementin, SO ’ ’ .
Outdated Policies, iy prementing, Directives in response to the FEC Monitor as part of
. revising, and reviewing . .
Procedures, and Medium Medium move, new or revised regulatory Internal Control

Commission Directives

policies, procedures, and
Directives.

guidance, and changing operating
procedures.

Review




Section 1.B: Performance Goals, Objectives and Results

This section provides a summary of the results of the FEC’s key performance objectives, which are
discussed in greater detail in the FEC’s FY 2020 APR.3 This report will be part of the FEC’s FY
2022 Congressional Budget Justification, which will be available at
https://www.fec.gov/about/reports-about-fec/strategy-budget-and-performance/ in 2021.

Strategic Goal

The strategic goal of the Federal Election Commission is to fairly, efficiently and effectively
administer and enforce the Federal Election Campaign Act, promote compliance and engage and
inform the public about campaign finance data and rules, while maintaining a workforce that delivers
results.

Strategic Objectives

The Act reflects a belief that democracy works best when voters can make informed decisions in the
political process—decisions based in part on knowing the sources of financial support for Federal
candidates, political party committees and other political committees. As a result, the FEC’s first
strategic objective is to inform the public about how Federal campaigns and committees are financed.
Public confidence in the political process also depends on the knowledge that participants in Federal
elections follow clear and well-defined rules and face consequences for non-compliance. Thus, the
FEC’s second strategic objective focuses on the Commission’s efforts to promote voluntary
compliance through educational outreach and to enforce campaign finance laws effectively and
fairly. The third strategic objective is to interpret the FECA and related statutes, providing timely
guidance to the public regarding the requirements of the law. The Commission also understands that
organizational performance is driven by employee performance and that the agency cannot
successfully achieve its mission without a high-performing workforce that understands expectations
and delivers results. Consequently, the FEC’s fourth strategic objective is to foster a culture of high
performance in order to ensure that the agency accomplishes its mission efficiently and effectively.

Obijective 1: Engage and Inform the Public about Campaign Finance Data

The FEC’s eFiling system acts as the point of entry for submission of electronically filed campaign
finance reports, providing faster access to reports and streamlining operations. This system provides
for public disclosure of electronically filed reports, via the FEC website, within minutes of being
filed. When a committee files a financial disclosure report on paper, the Commission ensures that a
copy is available for public inspection within 48 hours of receipt, both electronically on the website
and at the FEC’s offices in Washington, D.C.# The FEC is committed to providing timely and

3 The FEC has identified senior-level staff and key managers to serve as goal leaders for each area of the strategic and performance
plans. In addition, each strategic activity in the Strategic Plan has been assigned one or more program managers, who are
responsible for the delivery and performance reporting of that activity. These managers serve as measure managers and data quality
leads to ensure the completeness, consistency and accuracy of the reported data of their respective strategic activity.

4 In response to the pandemic caused by the novel coronavirus, the FEC closed its offices to visitors as of Friday, March 13, 2020.
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transparent campaign finance disclosure to the public and delivering data in accessible and easy-to-
use formats.

During FY 2021, the FEC will continue work to upgrade the agency’s eFiling platform. In FY 2017,
the Commission published a study of its current eFiling platform, including a survey of the existing
functionality of the FEC’s free filing software and an in-depth investigation of needs expressed by
filers.®> The FEC will rely on the recommendations of this study to improve its eFiling platform to
allow greater operating system flexibility for users when generating filings for submission to the
Commission and increase the consistency and accuracy of reporting. The FEC’s new eFiling
platform is expected to improve the process for validating filings prior to acceptance and generate
modern file outputs that will provide for more flexibility in accessing data. The FEC had expected
to begin the implementation phase of this project during FY 2021. However, COVID-19 related
delays in fingerprinting and onboarding new staff and contractors subsequently contributed to delays
in the FEC’s efforts to complete the development phase of the eFiling platform during FY 2020. As
a result, the FEC expects to begin partial implementation of the new eFiling system during FY 2021
and to complete implementation of the new eFiling platform during FY 2022. Full deployment to
filers is expected for the 2023-2024 election cycle.

The Commission is improving and refining its website through iterative development, ensuring the
FEC continues to provide an effective, user-centered online platform to deliver campaign finance
information to its diverse base of users. This effort will ensure that the FEC provides full and
meaningful campaign finance data and information in a manner that meets the public’s increasing
expectations for data customization and ease of use.

Performance measures for assessing progress on this Strategic Objective include measures to ensure
that data from campaign finance reports are quickly made available to the public and that the FEC
pursues programs to make data more accessible to the public.

Performance Goal 1-1: Improve the public’s access to information about how campaign funds
are raised and spent.

Key Indicator: Percent of reports processed within 30 days of receipt.

FY 2015 | FY 2016 FY2017 FY2018 FY 2019 FY 2020 FY 2020 | FY 2021 FY 2022
Actual Actual Actual Actual Actual Target Actual Target Target

> Available at https://fec.gov/about/reports-about-fec/agency-operations/e-filing-study-2016/.
6 The agency’s ability to meet its target for this performance goal during FY 2019 was negatively impacted by the lapse in
appropriations from December 22, 2018 to January 25, 2019.

14



Obijective 2: Promote Compliance with the FECA and Related Statutes

Helping the public understand its obligations under the Act is an essential component of voluntary
compliance. The FEC places a significant emphasis on encouraging compliance through its
Information Division, Reports Analysis Division (RAD), Press Office and Office of Congressional,
Legislative and Intergovernmental Affairs. The FEC measures its progress in meeting this Objective
through two performance measures: one that measures the agency’s efforts to encourage voluntary
compliance through educational outreach and information and another that measures the FEC’s
efforts to seek adherence to FECA requirements through fair, effective and timely enforcement and
compliance programs. Progress against these measures is detailed in the charts below.

Encourage voluntary compliance with FECA requirements through educational outreach and
information.

The FEC’s education and outreach programs provide information necessary for compliance with
campaign finance law and give the public the context necessary to interpret the campaign finance
data filers disclose. The FEC maintains a toll-free line and public email accounts to respond to
inquiries regarding campaign finance data disclosed to the public and questions about how to comply
with campaign finance law and its reporting requirements. The FEC’s Public Disclosure and Media
Relations Division and Congressional Affairs Office also respond to inquiries.

One way the Commission encourages voluntary compliance is by hosting conferences across the
country, where Commissioners and staff explain how the Act applies to candidates, parties and
political action committees. These conferences address recent changes in the law and focus on
fundraising, methods of candidate support and reporting regulations.

The FEC also devotes considerable resources to ensuring that staff can provide distance learning
opportunities to the general public. The Commission’s website is one of the most important sources
of instantly accessible information about the Act, Commission regulations, and Commission
proceedings. In addition to viewing campaign finance data, anyone with internet access can use the
website to track Commission rulemakings, search advisory opinions, audits and closed enforcement
matters, view campaign finance data, and find reporting dates. The Commission places a high
emphasis on providing educational materials about campaign finance law and its requirements.
Toward this end, the FEC has moved its focus away from the printing and manual distribution of its
educational materials and instead looked for ways to leverage available technologies to create and
disseminate dynamic and up-to-date educational materials through the website. While the
Commission continues to make available printed copies of its educational brochures and
publications, transitioning to primarily web-based media has allowed the agency to reduce
significantly its printing and mailing costs and use of resources while at the same time encouraging
new and expanded ways of communicating with the public via the website.

As part of this broad effort to improve its internet communications and better serve the educational
needs of the public, the Commission maintains its own YouTube channel, which can be found at
http://www.youtube.com/FECTube. The YouTube channel offers a variety of instructional videos
and tutorials that enable users to obtain guidance tailored to their specific activities.

15


http://www.youtube.com/FECTube

The agency’s educational outreach program has been significantly enhanced with the addition of an
online training service that enables political committees, reporters, students and other groups to
schedule live, interactive online training sessions with FEC staff. This on-demand service allows the
FEC to provide tailored, distance learning presentations and training to the public in a manner that
will significantly increase the availability of FEC staff to serve the public. The service also offers an
efficient and effective way for alternative dispute resolution and other enforcement respondents to
satisfy the terms of their agreements with the agency. These efforts are also important in monitoring
and mitigating the risk that amendments to FECA or judicial opinions have on the campaign finance
environment and the FEC’s goal of encouraging voluntary compliance with the Act.

Performance Goal 2-1: Encourage voluntary compliance with FECA requirements through
educational outreach and information.

Key Indicator: Educational outreach programs and events achieve targeted satisfaction
rating on user surveys.

FY 2015 FY 2016 FY 2017 FY 2018 FY 2019 FY 2020 FY 2020 FY 2021 FY 2022
Actual Actual  Actual  Actual | Actual  Target Actual Target Target
4.34 4.53 4.43 4.53 4.45 | 4.0 or higher 4.51 4.0 or 4.0 or
on a 5.0 scale higher ona | higher ona

5.0 scale 5.0 scale

Seek adherence to FECA requirements through fair, effective and timely enforcement and
compliance programs.

The FEC has formed strategies for ensuring that its enforcement and compliance programs are fair,
effective and timely. The Commission’s statutory obligation is to administer, interpret and enforce
the Federal Election Campaign Act, which serves the compelling governmental interest in deterring
corruption and the appearance of corruption in financing elections. In doing so, the Commission
remains mindful of the First Amendment’s guarantees of freedom of speech and association, and the
practical implication of its actions on the political process.

The FEC has exclusive jurisdiction over civil enforcement of Federal campaign finance laws. It
consults with the U.S. Department of Justice, as appropriate, on matters involving both civil and
criminal enforcement of the Act. Commission enforcement actions, which are handled primarily by
the Office of General Counsel (OGC), originate from a number of sources, including external
complaints, referrals from other government agencies and matters generated by information
ascertained by the Commission in the normal course of carrying out its supervisory responsibilities.
Enforcement matters are handled by OGC pursuant to the requirements of the FECA. If the
Commission cannot settle or conciliate a matter involving an alleged violation of the Act, the
Commission may initiate civil litigation by filing and prosecuting a civil action in Federal district
court to address the alleged violation. Closed enforcement matters are available via the FEC website.
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To augment OGC’s traditional enforcement role, the Office of Compliance manages several
programs that seek to remedy alleged violations of the Act and encourage voluntary compliance.
These programs include: 1) the Alternative Dispute Resolution Program, 2) the Administrative Fine
Program and 3) the Audit Program. The Commission’s Alternative Dispute Resolution Program is
designed to resolve matters more swiftly by encouraging the settlement of less-complex enforcement
matters with a streamlined process that focuses on remedial measures for candidates and political
committees, such as training, internal audits and hiring compliance staff. Violations involving the
late submission of, or failure to file, disclosure reports are subject to the Administrative Fine
Program. This Program is administered by the Reports Analysis Division (RAD) and the Office of
Administrative Review (OAR), which assess monetary penalties and handle challenges to the penalty
assessments. The Audit Program conducts “for cause” audits under the FECA in those cases where
political committees have failed to meet the threshold requirements for demonstrating substantial
compliance with the Act and conducts mandatory audits under the public funding statutes. Subject
to limited redactions, threshold requirements approved by the Commission and used by RAD and
the Audit Division are public.

Performance Goal 2-2: Seek adherence to FECA requirements through fair, effective and timely
enforcement and compliance programs.

Key Indicator: Of the enforcement matters resolved during the fiscal year, the
percentage that was resolved within 15 months of the date of receipt.

FY 2015 FY2016 | FY 2017 FY2018 FY 2019 FY2020 FY 2020 FY 2021 FY 2022
Actual Actual Actual Actual Actual Target Actual Target  Target

49% 38% 68% 62% 56% 50% 62% 50% 50%

Objective 3: Interpret the FECA and Related Statutes

Commission initiatives, Congressional action, judicial decisions, petitions for rulemaking or other
changes in campaign finance law may necessitate that the Commission update or adopt new
regulations. Consequently, the FEC undertakes rulemakings either to write new Commission
regulations or revise existing regulations. The Commission also provides guidance on how the Act
applies to specific situations through the advisory opinion process and represents itself in most
litigation before the Federal district court and the courts of appeals. The Commission’s three primary
means for providing interpretive guidance for the Act and related statutes are discussed below.

Regulations

The Policy Division of OGC drafts various rulemaking documents, including Notices of Proposed
Rulemaking (NPRMs), for Commission consideration. NPRMs provide an opportunity for the public
to review proposed regulations, submit written comments to the Commission and, when appropriate,
testify at public hearings at the FEC. The Commission considers the comments and testimony and
deliberates publicly regarding the adoption of the final regulations and the corresponding
Explanations and Justifications, which provide the rationale and basis for the new or revised
regulations.
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Advisory Opinions

Advisory opinions (AO) are official Commission responses to questions regarding the application of
Federal campaign finance law to specific factual situations. The Act generally requires the
Commission to respond to AO requests within 60 days. For AO requests from candidates in the two
months leading up to an election that present a specific transaction or activity related to that election,
the Act requires the Commission to respond within 20 days. On its own initiative, the Commission
also makes available an expedited process for handling certain time-sensitive requests that are not
otherwise entitled to expedited processing under the Act. The Commission strives to issue these
advisory opinions in 30 days.

Defending Challenges to the Act

The Commission represents itself in most litigation before the Federal district court and courts of
appeals and before the Supreme Court with respect to cases involving publicly financed Presidential
candidates. It also has primary responsibility for defending the Act and Commission regulations
against court challenges. In addition, the Act authorizes the Commission to institute civil actions to
enforce the Act.

Performance Goal 3-1: Provide timely legal guidance to the public.

Key Indicator: Percent of legal guidance provided within statutory and court-
ordered deadlines.

FY 2015 FY 2016 FY 2017 FY2018 FY 2019 FY 2020 | FY 2020 FY 2021 FY 2022
Actual Actual Actual Actual Actual Target  Actual Target  Target

100%7 100%8 100%° 100%1° 100%!1 100% 100%'2 100% 100%

" The Commission obtained extensions to consider two advisory opinion requests in FY 2015. The Commission did not have any
rulemakings during FY 2015 with statutory or court-ordered deadlines.

8 The Commission obtained extensions to consider six advisory opinion requests in FY 2016.

9 The Commission obtained extensions to consider seven advisory opinion requests in FY 2017.

10 The Commission obtained an extension to consider one advisory opinion request in FY 2018.

11 The Commission obtained extensions to consider six advisory opinion requests in FY 2019; two of those extensions were

lengthened by the partial Federal government shutdown during the first and second quarters of FY 2019.

12 Duye to the lack of a quorum for most of FY 2020, the Commission sought extensions from all advisory opinion requestors. The

Commission obtained extensions from seven of those requestors in FY 2020. Two advisory opinion requestors declined to grant an

extension and, once the deadline for responding to those requests expired, the Commission notified those requestors that it was

unable to approve an advisory opinion by the required affirmative vote of four commissioners.
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Obijective 4: Foster a Culture of High Performance

The Commission understands that the success of its programs depends upon the skills and
commitment of its staff. The Commission is focused on ensuring that staff training needs are assessed
and met at every level of the agency and that agency leaders receive training necessary to help
manage and maintain a fully engage and productive workforce. The FEC is also focused on
decreasing the time to hire, improving the agency’s performance management systems and
developing a supervisory and managerial training program for senior leaders, mid-career managers
and first-time supervisors.

The FEC is also implementing a multi-phase plan to reduce reliance on physical servers and migrate
appropriate systems and data to a cloud environment. In conjunction with the redesign of the
agency’s website, the FEC successfully migrated its largest database, the campaign finance database,
to a cloud environment and shut down one physical data center during FY 2018. Cloud hosting offers
a number of benefits for the FEC’s campaign finance database and website. The agency’s internet
traffic is variable, with many more visitors accessing the website during election years and near
reporting deadlines. With a cloud-hosted application and database infrastructure, the FEC only needs
to pay for the actual usage, rather than constantly maintaining the capacity to support peak usage,
even during periods of reduced usage. Website downtime is minimized and server maintenance is
managed by the cloud computing provider. During FY 2020, the FEC conducted a study to determine
how best to migrate other appropriate systems and databases to the cloud, allowing the agency to
realize greater efficiency and performance in future years. The FEC will focus on implementing the
results of this study during FY 2021.

The Commission’s records management program continues to make advancements, as described
below. Fiscal Years 2021 and 2022 will bring continued focus on updating the agency’s records
schedules in compliance with the Transition to Electronic Records Memorandum, updating the
agency’s Records Management Program, and training all staff on the agency and government-wide
records schedules, policies and responsibilities.

Performance Goal 4-1: Foster a workforce that delivers results.

Key Indicator: Commission-required quarterly updates meet targeted performance
goals.

FY 2015 FY 2016 FY 2017 FY2018 @ FY 2019 FY 2020 FY 2020 FY 2021 FY 2022
Actual Actual Actual Actual Actual Target Actual Target  Target

80% 76% 85% 73% 53%13 65% 73% 14 65% 65%

13 The agency’s ability to meet its target for this performance goal during FY 2019 was negatively impacted by the lapse in
appropriations from December 22, 2018 to January 25, 2019.
14 The agency’s performance under this measure was negatively impacted by the lack of a quorum for most of FY 2020.
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Section 1.C: Analysis of FEC Financial Statements and Stewardship Information

The FEC’s FY 2020 financial statements and notes are presented in the required format in accordance
with OMB Circular A-136, as revised, Financial Reporting Requirements. The FEC’s current-year
financial statements and notes are presented in a comparative format in Section Il of this report.

The following table summarizes the significant changes in the FEC’s financial position during FY

2020:

Net Financial Increase %
Condition FY 2020 FY 2019 (Decrease) Change
Assets $36,566,339 $42,400,892 ($5,834,553) -14%
Liabilities $16,039,162 $15,238,967 $800,195 5%
Net Position $20,527,177 $27,161,925 (%6,634,748) -24%
Net Cost $79,867,804 $69,259,101 $10,608,703 15%
Budgetary Resources $79,061,462 $75,551,616 $3,509,846 5%
Custodial Revenue $760,511 $2,906,662 ($2,146,151) -74%

The following is a brief description of the nature of each required financial statement and its
relevance. The effects of some significant balances or conditions on the FEC’s operations are
explained.

Balance Sheet

The Balance Sheet presents the total amounts available for use by the FEC (assets) against the
amounts owed (liabilities) and amounts that comprise the difference (Net Position). As a small
independent agency, all of the FEC’s assets consist of Fund Balance with Treasury (FBWT), Property
and Equipment (P&E) and Accounts Receivable. Fund Balance with Treasury (e.g., cash) is available
through the Department of Treasury accounts, from which the FEC is authorized to make
expenditures (i.e., obligations) and payments. FBWT decreased by approximately $2.7 million, or
10 percent, from the prior year.

Accounts Receivable primarily represent amounts due from the public for fines and penalties
assessed by the FEC and referred to Treasury for collection, as deemed appropriate. In compliance
with the Debt Collection Improvement Act of 1996 (DCIA), the OCFO takes into consideration the
most appropriate approach to debt management. These amounts are not available for FEC operations
and are sent to the U.S. Treasury as miscellaneous receipts. Net accounts receivable decreased by
approximately $230 thousand dollars from the prior year.

Total assets decreased by $5.8 million from the prior year to $36.5 million. Total liabilities increased
by approximately $800 thousand.

Statement of Net Cost

The Statement of Net Cost presents the annual cost of operating the FEC program. Gross costs are
used to arrive at the total net cost of operations. The FEC’s total gross costs in administering the
FECA experienced a 15% fluctuation from the prior year.
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Statement of Changes in Net Position

The Statement of Changes in Net Position presents in greater detail the net position section of the
Balance Sheet, including Cumulative Results of Operations and Unexpended Appropriations. This
statement identifies the activity that caused the net position to change during the reporting period.
Total Net Position decreased by 24 percent, or approximately $7 million. In FY 2017, the FEC
received approximately $8 million in two-year appropriated funds, which expired at the end of FY
2018.

Statement of Budgetary Resources

The Statement of Budgetary Resources provides information on the source and status of budgetary
resources made available to the FEC during the reporting period. It presents the relationship between
budget authority and budget outlays, as well as the reconciliation of obligations to total outlays. Total
Budgetary Resources and Status of Budgetary Resources increase by approximately $4 million, or 5
percent, from the prior year.

Statement of Custodial Activity

The Statement of Custodial Activity represents an accounting of revenue and funds collected by the
FEC that are owed to the U.S. Treasury’s general fund. These monies are not available for the FEC’s
use. Collection and revenue activity primarily result from enforcement actions that come before the
Commission during the fiscal year. Revenue and collections on the Statement of Custodial Activity
consist of collections on new assessments, prior year(s) receivables and Miscellaneous Receipts. In
FY 2020, the total custodial revenue and collections decreased by approximately $2 million from the
prior year.
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The chart below displays the assessment history for the past 20 years.*>

FIGURE 4 - FINES ASSESSED, BY FISCAL YEAR
(in Millions of Dollars)
$6.71
$1.09 $0.87
FY 2000 FY 2020

Figure 4: Fines Assessed, by Fiscal Year (in millions of dollars)

Financial impact, if significant, of the coronavirus disease 2019 (COVID-19)

The FY20 financial impact of the coronavirus disease 2019 on the Federal Election Commission was
not significant. Approximately $20,000 was spent on COVID-19 PPE Equipment, Supplies,
Equipment, Signage, and Mitigation Countermeasures. These expenditures were made with FY20
appropriated funds allocated to the Administrative Services Division (ASD) within the scope of their
normal budgetary purchasing authorities as outlined in the Management Plan. Expenditures were
made either with the ASD Government Purchase Card, or through the GSA Advantage Supply
Ordering Mechanism under the Supply & Materials Budget Object Class Code 26 Supplies and
Materials. COVID-19 spending only utilized approximately 23% of the FEC’s Admin Office’s
Supplies and Materials Budget for FY20.

15 One MUR resolved during 2006 yielded the largest civil penalty in agency history, which was $3.8 million paid by Federal Home
Loan Mortgage Corporation (Freddie Mac) for prohibited corporate activity. This 2006 penalty is the primary reason for the largest
Fines Assessed (approximately $6.71 million) in Figure 4.
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Section 1.D: Analysis of FEC’s Systems, Controls and Legal Compliance

1.D.i - FEC Integrated Internal Control Framework and Legal Compliance

The Commission is subject to numerous legislative and regulatory requirements that promote and
support effective internal controls. The FEC complies with the following laws and regulations:

Annual Appropriation Law — establishes the FEC’s budget authority;
The Antideficiency Act of 1884, as amended;

Inspector General Act of 1978, as amended,;

Federal Managers’ Financial Integrity Act of 1982;

Federal Civil Penalties Inflation Adjustment Act of 1990;
Government Performance and Results Act of 1993, as amended;
Federal Financial Management Improvement Act of 1996;
Clinger-Cohen Act of 1996;

Debt Collection Improvement Act of 1996, as amended;

Chief Financial Officers Act, as amended by the Accountability of Tax Dollars Act of 2002; and
Fraud Reduction and Data Analytics Act of 2015

The proper stewardship of Federal resources is a fundamental responsibility of the FEC. These laws
help the FEC improve the management of its programs and financial operations, and assure that
programs are managed in compliance with applicable law.

1.D.ii — Management Assurances

The Federal Managers’ Financial Integrity Act of 1982 (FMFIA) is implemented by OMB Circular
A-123, revised, Management’s Responsibility for Enterprise Risk Management and Internal Control,
with applicable appendices. The FEC management is responsible for establishing and maintaining
effective internal control and financial management systems that meet the objectives of the FMFIA
and for performing a self-assessment under the guidance of its Directive 53, Implementation of OMB
Circular A-123, Internal Control Review. Directive 53 outlines the process and describes roles and
responsibilities for conducting risk assessments and internal control reviews.

Section 2 of the FMFIA requires Federal agencies to report, based on annual assessments, any
material weaknesses that have been identified in connection with their internal and administrative
controls. The reviews that took place during FY 2020 provide unqualified assurance that FEC
systems and management controls comply with the requirements of the FMFIA.

Section 4 of the FMFIA requires that agencies annually provide assurance on programmatic internal
controls and financial management systems, and effectiveness of internal control over financial
reporting. The FEC evaluated its financial management systems in accordance with the FMFIA,
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OMB Circular A-123, as applicable, and reviewed the Statements on Standards for Attestation
Engagements, Reporting on Controls at a Service Organization (SSAE 18) reports received from its
shared service providers. The results of management reviews provided that the FEC’s financial
systems controls generally conform to the required principles and standards as per Section 4 of the
FMFIA.

Enterprise Risk Management

In the current fiscal year, the FEC, led by the Senior Management Council (SMC), updated its
Enterprise Risk Management (ERM) Risk Profile which captures enterprise level risks, as required
by the revised OMB Circular A-123. The SMC identified a total of eleven enterprise level risks the
agency faces when seeking to achieve strategic, operational, and compliance objectives and rated
these risk as being a medium or high inherent risk. The Risk Profile was delivered to the Office of
the Inspector General (O1G) and OMB. The SMC looks forward to continuing to work closely with
OIG to remediate any weaknesses which the OIG may deem to be at the level of a material weakness.

Prompt Payment Act

The Prompt Payment Act (PPA) requires Federal agencies to make timely vendor payments and to
pay interest penalties when payments are late. The FEC’s on-time payment rate for FY 2020 was
nearly 100 percent, with less than 0.27 percent of all invoices paid after the date required by the PPA.

Improper Payments

The Improper Payments Information Act (IPIA) of 2002, as amended by the Improper Payments
Elimination and Recovery Act (IPERA) of 2010, Improper Payments Elimination and Recovery
Improvement Act (IPERIA) of 2012, and the Payment Integrity Information Act (P11A) of 2019 and
OMB guidance require agencies to identify programs that are susceptible to significant improper
payments, and determine an annual estimated amount of improper payments made in their
operations. The FEC reviewed all of its programs and activities to identify those susceptible to
significant improper payments. Approximately 72 percent of the FEC’s obligations pertain to salaries
and benefits, which represents a low risk for improper payments, based on established internal
controls. The FEC also reviewed all of its FY 2020 non-personnel procurements, charge card, and
payroll costs to verify their accuracy and completeness. Accordingly, the FEC is unaware of any
improper payments. The FEC continues to monitor its payment and internal control process to ensure
that the risk of improper payments remains low.
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Annual Assurance Statement on Internal Control
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Section |I.E: Limitations of the Financial Statements

The principal financial statements have been prepared to report the financial position and results of
operations of the FEC pursuant to the requirements of 31 U.S.C. 83515(b). While the statements
have been prepared from the books and records of the FEC in accordance with United States
generally accepted accounting principles (GAAP) for Federal entities and the formats prescribed by
the OMB, the statements are in addition to the financial reports used to monitor and control budgetary
resources which are prepared from the same books and records.

The statements should be read with the realization that they are for a component of the U.S.
Government, a sovereign entity.
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SECTION Il — Auditor’s Report and Financial Statements
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Message from the Chief Financial Officer
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OIG Transmittal Letter
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Independent Auditor’s Report
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This page marks the end of the Independent Auditor’s Report
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Financial Statements

BALANCE SHEET
As of September 30, 2020 and 2019 (in dollars)

Assets: (Note 2)
Intragovernmental:
Fund Balance With Treasury (Note 3)
Total Intragovernmental

Accounts Receivable, net (Note 4)
General Property, Plant and Equipment, Net (Note 5)
Total Assets

Liabilities: (Note 6)
Intragovernmental:
Accounts Payable
Other: (Note 7)
Employer Contributions and Payroll Taxes Payable
Other Post Employment Benefits Due and Payable
Unfunded FECA Liability
Custodial Liability (Note 12)
Deferred Rent (Note 9)
Total Intragovernmental

Accounts Payable

Federal Employees and Veterans Benefits

Other: (Note 7)
Accrued Funded Payroll and Leave
Employer Contributions and Payroll Taxes Payable
Unfunded Leave
Liability for Advances and Prepayments

Total Liabilities

Net Position:
Unexpended Appropriations - All Other Funds
(Consolidated Totals)
Cumulative Results of Operations - All Other Funds
(Consolidated Totals)
Total Net Position - All Other Funds
(Consolidated Totals)
Total Net Position
Total Liabilities and Net Position

The accompanying notes are an integral part of these statements.
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2020

23,431,710

2019

23,431,710

352,810
12,781,818

26,164,174

36,566,338

26,164,174

583,160
15,653,558

1,249,618

555,293
3,500
352,811
7,254,175

42,400,892

9,415,397

1,037,120
232

1,884,885
84,731
3,546,642
70,155

276,752

413,442
3,500

61
583,160
7,850,409

16,039,162

9,127,324

1,363,678
7,792

1,505,528
65,896
3,112,591
56,158

18,546,408

1,980,769

20,527,177

15,238,967

20,527,177

22,479,219

4,682,706

27,161,925

36,566,338

27,161,925

42,400,892




STATEMENT OF NET COST

For The Years Ended September 30, 2020 and 2019 (in dollars)

2020 2019
Program Costs:
Administering and Enforcing the FECA
Gross Costs $ 80,027,415 69,333,519
Less: Earned Revenue 112,883 74,418
Net Program Costs 79,914,532 69,259,101
Net Cost of Operations 3 79,914,532 69,259,101

The accompanying notes are an integral part of these statements.
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STATEMENT OF CHANGES IN NET POSITION
For The Years Ended September 30, 2020 and 2019 (in dollars)

FY 2020

All Other Funds

(Consolidated Consolidated Total

Unexpended Appropriations:
Beginning Balance $ 22,479,219 $ 22,479,219

Budgetary Financing Sources:

The accompanying notes are an integral part of these statements.
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Appropriations received 71,497,000 71,497,000
Other adjustments (476,424) (476,424)
Appropriations used (74,953,387) (74,953,387)
Total Budgetary Financing Sources (3,932,812) (3,932,812)
Total Unexpended Appropriations 18,546,408 18,546,408
Cumulative Results from Operations:
Beginning Balances 4,682,706 4,682,706
Beginning balance, as adjusted 4,682,706 4,682,706
Budgetary Financing Sources:
Appropriations used 74,953,387 74,953,387
Other 46,728 46,728
Other Financing Sources (Non-Exchange):
Imputed financing 2,259,208 2,259,208
Other (46,728) (46,728)
Total Financing Sources 77,212,595 77,212,595
Net Cost of Operations 79,914,532 79,914,532
Net Change (2,701,937) (2,701,937)
Cumulative Results of Operations 1,980,769 1,980,769
Net Position 20,527,177 20,527,177




STATEMENT OF CHANGES IN NET POSITION
For The Years Ended September 30, 2020 and 2019 (in dollars)

The accompanying notes are an integral part of these statements.
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FY 2019
All Other Funds
(Consolidated
Totals) Consolidated Total

Unexpended Appropriations:

Beginning Balance $ 16,421,949 $ 16,421,949
Budgetary Financing Sources:

Appropriations received 71,250,000 71,250,000

Other adjustments (386,245) (386,245)

Appropriations used (64,806,485) (64,806,485)

Total Budgetary Financing Sources 6,057,271 6,057,271

Total Unexpended Appropriations 22,479,219 22,479,219
Cumulative Results from Operations:

Beginning Balances 6,247,456 6,247,456

Beginning balance, as adjusted 6,247,456 6,247,456
Budgetary Financing Sources:

Appropriations used 64,806,485 64,806,485
Other Financing Sources (Non-Exchange):

Imputed financing (Note 10) 2,887,867 2,887,867

Total Financing Sources 67,694,351 67,694,351

Net Cost of Operations 69,259,101 69,259,101

Net Change (1,564,750) (1,564,750)

Cumulative Results of Operations 4,682,706 4,682,706

Net Position $ 27,161,925 $ 27,161,925




STATEMENT OF BUDGETARY RESOURCES
For The Years Ended September 30, 2020 and 2019 (in dollars)

2020 2019
Budgetary Budgetary
BUDGETARY RESOURCES
Unobligated balance from prior year budget authority, net $ 7,439,271 3 4,169,352
(discretionary and mandatory)
Appropriations (discrectionary and mandatory) 71,497,000 71,250,000
Spending authority from offsetting collections (discretionary and
mandatory) 125,191 132,264
Total budgetary resources (Note 11) $ 79,061,462 $ 75,551,616
STATUS OF BUDGETARY RESOURCES
New obligations and upward adjustments (total) $ 72,007,887 $ 69,232,534
Unobligated balance, end of year:
Apportioned, unexpired account 374,272 2,851,236
Unapportioned, unexpired accounts - 7,264
Unexpired unobligated balance, end of year 374,272 2,858,500
Expired unobligated balance, end of year 6,679,303 3,460,582
Unobligated balance, end of year (total) 7,053,575 6,319,082
Total budgetary resources $ 79,061,462 $ 75,551,616

OUTLAYS, NET
Outlays, net (discretionary and mandatory) 73,753,039 64,987,148

Agency outlays, net (discretionary and mandatory) (Note 11, 14) $ 73,753,039 $ 64,987,148

The accompanying notes are an integral part of these statements.
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STATEMENT OF CUSTODIAL ACTIVITY
For The Years Ended September 30, 2020 and 2019

Revenue Activity
Sources of cash collections

Civil penalties
Administrative fines
Miscellaneous receipts

Total cash collections
Accrual adjustments

Total custodial revenue (Note 12)

Disposition of Collections
Transferred to Treasury
Amount yet to be transferred

Total disposition of collections
Net custodial activity

2020 2019
$ 831,658 $ 2,046,477
136,799 362,300
22,404 361,361
990,861 2,770,638
(230,350) 136,024
$ 760511 $ 2,906,662
990,861 2,770,638
(230,350) 136,024
$ 760511 $ 2,906,662
$ - $ -

The accompanying notes are an integral part of these statements.
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Notes to the Financial Statements
Note 1 — Summary of Significant Accounting Policies

Reporting Entity

The Federal Election Commission (FEC or Commission) was created in 1975 as an independent
regulatory agency with exclusive responsibility for administering, enforcing, defending and
interpreting the Federal Election Campaign Act of 1971 (FECA), 2 U.S.C. 431 et seq., as amended
(“the Act”). The Commission is also responsible for administering the public funding programs (26
U.S.C. 88 9001- 9039) for Presidential campaigns, which include certification and audits of all
participating candidates and committees, and enforcement of public funding legislation.

The financial activity presented relates to the execution of the FEC’s Congressionally approved
budget. Consistent with Federal Accounting Standards Advisory Board’s (FASAB) Statement of
Federal Financial Accounting Concept No. 2, “Entity and Display,”” the Presidential Election
Campaign Fund is not a reporting entity of the FEC. Financial activity of the fund is budgeted,
apportioned, recorded, reported and paid by the U.S. Department of Treasury (Treasury). The
accounts of the Presidential Election Campaign Fund are therefore not included in the FEC’s
financial statements.

Basis of Accounting and Presentation

As required by the Accountability of Tax Dollars Act of 2002, the accompanying financial statements
present the financial position, net cost of operations, changes in net position, budgetary
resources and custodial activity of the FEC. While these financial statements have been prepared
from the books and records of the FEC in accordance with U.S. generally accepted accounting
principles (GAAP) for the Federal Government and in accordance with the form and content for
entity financial statements specified by the Office of Management and Budget (OMB) in Circular
A-136, as revised, Financial Reporting Requirements, as well as the accounting policies of the FEC,
the statements may differ from other financial reports submitted pursuant to OMB directives for the
purpose of monitoring and controlling the use of the FEC’s budgetary resources.

These financial statements reflect both accrual and budgetary accounting transactions. Under the
accrual method of accounting, revenues are recognized when earned and expenses are
recognized when a liability is incurred, without regard to receipt or payment of cash. Budgetary
accounting is designed to recognize the obligation of funds according to legal requirements.
Budgetary accounting is essential for compliance with legal constraints and controls over the use of
federal funds.

Throughout these financial statements, assets, liabilities, revenues and costs have been classified
according to the type of entity with which the transactions are associated. Intragovernmental assets
and liabilities are those resulting from transactions with other federal entities. Intragovernmental
earned revenues are collections or accruals of revenue from other federal entities and
intragovernmental costs are payments or accruals to other federal entities. These statements should
be read with the understanding that they are for a component of the Federal Government, a sovereign
entity.
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Assets

Assets that an entity is authorized to use in its operations are termed entity assets, whereas assets
that are held by an entity and are not available for the entity’s use are termed non-entity assets. Most
of the FEC’s assets are entity assets and are available for use in carrying out the mission of the FEC
as appropriated by Congress. The FEC also has non-entity assets which primarily consist of
receivables from fines and penalties. These custodial collections are not available to the FEC to
use in its operations and must be transferred to Treasury.

Fund Balance with Treasury

The FEC does not maintain cash in commercial bank accounts. Treasury processes cash receipts and
disbursements. Fund Balance with Treasury consists of appropriated funds and custodial collections.
With the exception of the custodial collections, these funds are available to pay current liabilities
and finance authorized purchase commitments. Custodial collections, which are not available to
finance FEC activities, are classified as non-entity assets.

Accounts Receivable

The FEC’s Accounts Receivable mainly represents amounts due from the public for fines and
penalties assessed by the FEC and referred to Treasury for collection. The FEC establishes an
allowance for the estimated loss on accounts receivable from the public that are deemed
uncollectible accounts. This allowance is included in Accounts Receivable, net on the balance
sheet. The allowance is a percentage of the overall receivable balance, based on the collection
rate of past balances.

General Property and Equipment

General Property and Equipment (P&E) is reported at acquisition cost, and consists of items that are
used by the FEC to support its mission. Depreciation or amortization on these assets is calculated
using the straight-line method with zero salvage value. Depreciation or amortization of an asset
begins the day it is placed in service. Maintenance, repairs and minor renovations are expensed as
incurred. Expenditures that materially increase the value, capacity or useful life of existing assets
are capitalized. Refer to Note 5 General Property and Equipment, Net for additional details.

Liabilities

Liabilities represent amounts that are likely to be paid by the FEC as the result of transactions or
events that have already occurred; however, no liabilities are paid by the FEC without an
appropriation. Intragovernmental liabilities arise from transactions with other federal entities.
Liabilities classified as not covered by budgetary resources are liabilities for which
appropriations have not been enacted (e.g., annual leave benefits and actuarial liability under the
Federal Employees Compensation Act), or those resulting from the agency’s custodial activities.
The FEC has an intragovernmental liability to Treasury for fines, penalties and miscellaneous
receipts which are due from the public but have not yet transferred. These funds may not be used to
fund FEC operations.

Accounts Payable

Accounts Payable consists of liabilities to other entities or persons for amounts owed for goods and
services received that have not yet been paid at the end of the fiscal year. Accounts Payable also
consists of disbursements in-transit, which are payables that have been recorded by the FEC and are
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pending payment by Treasury. In addition to accounts payables recorded through normal business
activities, unbilled payables are estimated based on historical data.

Accrued Payroll and Employer Contribution

Accrued payroll and benefits represent salaries, wages and benefits earned by employees, but not
yet disbursed as of the statement date. Accrued payroll and Thrift Savings Plan contributions are
not classified as intragovernmental. Employer contributions and payroll taxes payable are classified
as intragovernmental.

Annual, Sick and Other Leave

Annual leave is recorded as a liability when it is earned by FEC employees; the liability is reduced
as leave is taken. On a quarterly basis, the balance in the accrued leave account is adjusted to reflect
the current leave balances and pay rates. Accrued annual leave is paid from future funding sources
and is reflected as a liability not covered by budgetary resources. Sick leave and other types of
non-vested leave are expensed as taken.

Federal Employee Benefits

A liability is recorded for estimated and actual future payments to be made for workers’
compensation pursuant to the Federal Employees Compensation Act. The liability consists of the
net present value of estimated future payments calculated by the Department of Labor (DOL)
and the actual unreimbursed cost paid by DOL for compensation paid to recipients under the Federal
Employee’s Compensation Act. The future workers' compensation estimate is generated by DOL
through an application of actuarial procedures developed to estimate the liability for the Federal
Employee’s Compensation Act, which includes the expected liability for death, disability,
medical and miscellaneous costs for approved compensation cases. The liability is calculated using
historical benefit payment patterns related to a specific incurred period to estimate the total payments
related to that period. These projected annual benefits payments are discounted to present value.

Employee Retirement Plans

Each fiscal year, the Office of Personnel Management (OPM) estimates the Federal Government
service cost for all covered employees. This estimate represents an annuity dollar amount which, if
accumulated and invested each year of an employee’s career, would provide sufficient funding to
pay for that employee’s future benefits. As the Federal Government’s estimated service cost exceeds
the amount of contributions made by employer agencies and covered employees, this plan is not
fully funded by the FEC and its employees. As of September 30, 2020, the FEC recognized
approximately $ 2,259,200 as an imputed cost and related financing source, for the difference
between the estimated service cost and the contributions made by the FEC and its employees. This
represents a 22% decrease when compared to the $ 2,887,900 of imputed cost and related financing
source recognized in Fiscal Year 2019.

FEC employees participate in either the Civil Service Retirement System (CSRS) or the Federal
Employees Retirement System (FERS), which became effective on January 1, 1987. For employees
participating in CSRS, the FEC withheld 7% of base pay earnings and provided a matching
contribution equal to the sum of the withholding. For employees covered by FERS, the FEC
withheld .8% of base pay earnings and provided the agency contribution. The majority of FEC
employees hired after December 31, 1983, are automatically covered by FERS.
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Effective January 1, 2013, the Middle Class Tax Relief and Job Creation Act of 2012 created a new
FERS retirement category, Revised Annuity Employees (RAE) for new federal employees hired in
calendar year (CY) 2013 or thereafter. In FY 2020, the FERS-RAE employee contribution rate was
3.1%.

Effective January 1, 2014, the Bipartisan Budget Act of 2013 introduced a new FERS retirement
category, Further Revised Annuity Employees (FRAE) for new federal employees hired in CY
2014 and thereafter. In FY 2020, the FERS-FRAE employee contribution rate was 4.4%.

FERS contributions made by employer agencies and covered employees are comparable to the
Federal Government’s estimated service costs. For FERS covered employees, the FEC made
contributions of 15.8% of basic pay for FY 2020. For both FERS-RAE and FERS-FRAE
covered employees, the FEC made contributions of 9.4% and 14.2% respectfully of basic pay for
FY 2020.

Employees participating in FERS are covered under the Federal Insurance Contribution Act (FICA),
for which the FEC contributed 6.2% to the Social Security Administration in FY 2020. Effective in
FY 2012 FERS and CSRS - Offset employees were granted a 2% decrease in Social Security for
tax year (CY) 2012 under the Temporary Payroll Tax Cut Continuation Act of 2011; and H.R. 3630,
the Middle Class Tax Relief and Job Creation Act of 2012. During FY 2013, employees contributed
4.2% to Social Security through December 31, 2012. Effective January 1, 2013 the employee
contribution rate is 6.2%.

Thrift Savings Plan

The Thrift Savings Plan (TSP) is a retirement savings and investment plan for employees
covered by either CSRS or FERS. The TSP is administered by the Federal Retirement Thrift
Investment Board on behalf of federal agencies. For employees belonging to FERS, the FEC
automatically contributes 1% of base pay to their account and matches contributions up to an
additional 4%. For employees belonging to CSRS, there is no governmental matching contribution.

The FEC does not report on its financial statements CSRS and FERS assets, accumulated plan
benefits or unfunded liabilities, if any, which may be applicable to FEC employees. Reporting such
amounts is the responsibility of the Office of Personnel Management. The portion of the current and
estimated future outlays for CSRS and FERS not paid by the FEC is in accordance with Statement
of Federal Financial Accounting Standards (SFFAS) No. 5, Accounting for Liabilities of the Federal
Government, and is included in the FEC's financial statements as an imputed financing source.

Commitments and Contingencies

A contingency is an existing condition, situation or set of circumstances involving uncertainty as to
possible gain or loss. The uncertainty will ultimately be resolved when one or more future events
occur or fail to occur. SFFAS No. 5, as amended by SFFAS No. 12, Recognition of Contingent
Liabilities Arising from Litigation, contains the criteria for recognition and disclosure of
contingent liabilities. A contingency is recognized in the financial statements when a past event or
exchange transaction has occurred, a future outflow or other sacrifice of resources is probable and
the future outflow or sacrifice of resources is measurable. A contingency is disclosed in the
footnotes when any of the conditions for liability recognition are not met and the chance of the
future confirming event or events occurring is more than remote but less than probable. In other
words, contingent losses that are assessed as probable and measurable are accrued in the financial
statements. Losses that are assessed to be at least reasonably possible are disclosed in the notes.
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According to OMB Circular A-136, as revised, in addition to the contingent liabilities required
by SFFAS No. 5, the following commitments should be disclosed: 1) an estimate of obligations
related to cancelled appropriations for which the reporting entity has a contractual commitment for
payment; and 2) amounts for contractual arrangements which may require future financial
obligations. The FEC does not have commitments related to cancelled appropriations or amounts
for contractual arrangements that would require future financial obligations.

Revenues and Other Financing Sources
Annual Appropriation

As a component of the Government-wide reporting entity, the FEC is subject to the Federal budget
process, which involves appropriations that are provided annually and appropriations that are
provided on a permanent basis. The financial transactions that are supported by budgetary resources,
which include appropriations, are generally the same transactions reflected in agency and the
Government-wide financial reports.

The FEC received all of its funding through an annual appropriation as provided by Congress.
Additionally, the FEC received funding through reimbursement for services provided to other
Federal agencies. Services performed for other Federal agencies under reimbursable agreements are
financed through the account providing the service and reimbursements are recognized as revenue
when earned.

The FEC’s budgetary resources reflect past congressional action and enable the entity to incur
budgetary obligations, but they do not reflect assets to the Government as a whole. Budgetary
obligations are legal obligations for goods, services, or amounts to be paid based on statutory
provisions (e.g., Social Security benefits). After budgetary obligations are incurred, Treasury will
make disbursements to liquidate the budgetary obligations and finance those disbursements in the
same way it finances all disbursements, using some combination of receipts, other inflows, and
borrowing from the public (if there is a budget deficit).

Imputed Financing Sources

In accordance with OMB Circular A-136, as revised, all expenses should be reported by agencies
whether or not these expenses would be paid by the agency that incurs the expense. The amounts
for certain expenses of the FEC, which will be paid by other federal agencies, are recorded in the
Statement of Net Cost (SNC). A corresponding amount is recognized in the “Statement of Changes
in Net Position” as an “Imputed Financing Source.” These imputed financing sources primarily
represent unfunded pension costs of FEC employees, as described above.

Statement of Net Cost

Net cost of operations is the total of the FEC’s expenditures. The presentation of the statement is
based on the FEC’s strategic plan, which presents one program that is based on the FEC’s
mission and strategic goal. The program that reflects this strategic goal is to administer and enforce
the Federal Election Campaign Act efficiently and effectively.

Net Position

Net position is the residual difference between asset and liabilities and consists of unexpended
appropriations and cumulative results of operations. Unexpended appropriations include the portion
of the FEC’s appropriations represented by undelivered orders and unobligated balances.
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Unobligated balances associated with appropriations that expire at the end of the fiscal year remain
available for obligation adjustments, but not for new obligations, until that account is cancelled, five
years after the appropriations expire. Cumulative results of operations represent the excess of
financing sources over expenses since inception.

Statement of Custodial Activity

The Statement of Custodial Activity summarizes collections transferred or transferable to Treasury
for miscellaneous receipts, fines and penalties assessed by the FEC. These amounts are not
available for FEC operations, and accordingly, are reported as custodial revenue.

Use of Estimates

The preparation of the accompanying financial statements in accordance with GAAP requires
management to make certain estimates and assumptions that directly affect the reported amounts
of assets, liabilities, revenues and expenses. Actual results could differ from these estimates.

Classified Activities

Accounting standards require all reporting entities to disclose that accounting standards allow
certain presentations and disclosures to be modified, if needed, to prevent the disclosure of
classified information. The FEC has no classified activities.
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Note 2 Non-Entity Assets

Non—entity assets, which primarily represent amounts due to the FEC for fines and penalties on
those that violated the requirements of the Federal Election Campaign Act, consisted of the
following as of September 30, 2020 and September 30, 2019:

2020 2019
With the Public
Accounts Eeceivable - Custodial 352,810 583,160
Total non-entity assets 352 810 583 160
Total entity assets 36,213 528 41,817 732
Total Assets 36,566,338 42.400,892
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Note 3 Fund Balance with Treasury

Fund Balance with Treasury consisted of the following as of September 30, 2020 and September 30,
2019:

2020 2019
Fund Balances
Appropriated Funds $ 23,431,710 $ 26,164,174
Total $ 23,431,710 $ 26,164,174
2020 2019
Status of Fund Balance with Treasury
Unobligated Balance
Available b 374,272 b 2,851,236
Unavailable 6,679,303 3,467,846
Obligated Balance not yet Disbursed 16,378,135 19,845,092
Total $ 23431710 $ 26,164,174

Available unobligated balances represent amounts that are apportioned for obligation in the current
fiscal year. Unavailable unobligated balances represent amounts that are not apportioned for
obligation during the current fiscal year and expired appropriations that are no longer available to
incur new obligations. Obligated balances not yet disbursed include amounts designated for payment
of goods and services ordered but not received, or goods and services received but for which payment
has not yet been made.
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Note 4 - Accounts Receivables, Net

All accounts receivable are with the public and consisted of the following as of September 30,
2020 and September 30, 2019:

2020
Gross Net Accounts
Accounts Allowance .
i Receivahle
Receivable
Intragovernmental
Intragovernmental ] - % - %
Total Intragovernmental $ - 3 - 3
‘With the Public
Fines and Penalties ] 528,125 % 175,315 % 352,810
Total Non-Entity $ 528,125 b 175,315 s 352,810
Total $ 528,125 $ 175,315 $ 352,310
2019
Gross Net Accounts
Accounts Allowance .
Receivahle
Receivahle
Intragovernmental
Intragovernmental ] - % - %
Total Intragovernmental $ - 3 - 3
‘With the Public
Fines and Penalties ] 714,855 s 131,895 s 583,160
Total Non-Entity $ 714,855 b 131,695 b 583,160
Total ] T14,855 % 131,695 % 583,160

Non-Entity receivables consist of civil penalties and administrative fines assessed by the FEC
through its enforcement processes or conciliation agreements reached with parties. The FEC has
three offices that administer the penalties: the Office of General Counsel (OGC); the Office of
Administrative Review (OAR); and the Office of Alternative Dispute Resolution (ADR). Each office
has a distinct role in the enforcement and collection process. The allowance is based on the
historical rate of collection and an overall assessment of the debtor’s willingness and ability to pay.
Delinquent debts are referred to Treasury in accordance with the Debt Collection Improvement Act
of 1996. The terms of the agreement between the FEC and the parties establish the conditions for
collection.
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Note 5 General Property and Equipment, Net

General Property and Equipment (P&E) is reported at acquisition cost. The capitalization threshold
is established at $25,000 and a useful life of two or more years. For bulk purchases, items are
capitalized when the individual useful lives are at least two years and have an aggregate
value of $250,000 or more. Acquisitions of P&E that do not meet the capitalization criteria are
recorded as operating expenses.

General P&E consists of items that are used by the FEC to support its mission. Depreciation or
amortization on these assets is calculated using the straight-line method with no salvage value.
Depreciation or amortization begins the day the asset is placed in service. Maintenance, repairs and
minor renovations are expensed as incurred. Expenditures that materially increase values, change
capacities or extend useful lives are capitalized.

Effective FY 2017, the estimated useful life of assets such as office furniture and motor vehicles is
five years. The estimated useful life of assets such as office equipment, IT equipment, IT software,
telecommunications equipment, and audio/visual equipment is three years.

The office building in which the FEC operates is leased through the General Services Administration
(GSA) under an occupancy agreement, which manages the lease agreement between the Federal
Government and the commercial leasing entity. The FEC is billed by GSA for the leased space
based upon estimated lease payments made by GSA plus an administrative fee. The cost of the office
building is not capitalized. The costs of any leasehold improvements, which are managed through
GSA, are financed with FEC appropriated funds. Construction costs of $25,000 or more are
accumulated as construction in progress until completion and then are transferred and capitalized as
a leasehold improvement. Leasehold improvements are amortized over the lesser of five years or the
remaining life of the lease term.

The internal use software development and acquisition costs capitalization threshold changed as a
result of a new policy that was implemented in FY 2011. Internal use software development and
acquisition costs of $250,000 are capitalized as software in development until the development stage
is completed and the software is tested and accepted. At acceptance, costs of software in
development are reclassified as internal use software costs and amortized using the straight-line
method over an estimated useful life of three years. Purchased commercial software that does not
meet the capitalization criteria is expensed. In addition, enhancements which do not add significant
new capability or functionality are also expensed.

The general components of capitalized property and equipment, net of accumulated depreciation or
amortization, consisted of the following as of September 30, 2020 and September 30, 2019,
respectively:
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2020

Service Life Acquisition Accmm-llat-:ed
Asset Class Depreciation/Am Net Book Value
(years) Value ortization
Software 3 § 19935722 ¢ 17683340  § 27252382
Cornputers and peripherals 3 ¥ 3,328,407 ¥ 2449332 ¥ 879,075
Furniture 5 ¥ - ¥ - ¥ -
Leasehold Improvernents 5 £ 10125947 ¥ 4,950,903 "% 5,175,044
Software-in-Development nfa ¥ 4475317 $ - ¥ 4475317
Tatal $ 37,865,393 $ 25,083,575 $ 12,781,818
2019
Accumulated
Asset Class Service Life Acquisition Depreciation/Am INet Book Value
(years) Value ortization
Software 3 $ 18,703,643 $  14,228331 $ 4475312
Computers and peripherals 3 % 3,067,116 ¥ 3,067,116 % -
Furniture 5 $ 852,754 $ 852,754 $ -
Leasehold Improvernents 5 % 9,964 256 ¥ 2,697 201 % 7,267,055
Software-in-Development nfa £ 3,911,191 $ - £ 3,911,191
Total § 236498960 § 20845402 § 15,653,558
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Note 6 Liabilities Not Covered by Budgetary Resources

Liabilities Not Covered by Budgetary Resources consisted of the following as of September 30, 2020
and September 30, 2019:

2020 2019
Intragovernmental:
Custodial Fines and Civil Penalties b 352,810 § 583,160
Deferred Rent 7,254,173 7,850,409
Unfunded FECA Liability - 61
Total Intragovernmental 7,606,983 8,433,630
With The Public:
Unfunded Annual Leave 3,546,642 3,112,591
Liabilities for Advances and Prepayments 70,155 56,158
Actuarial FECA Liability 232 7,792
Total Liabilities Not Covered by Budgetary Resources $ 11,153,859 § 11,554,013
Total Liabilities Covered by Budgetary Resources $ 4,815,148 § 3,628,796
Total Liabilities Not Requiring Budgetary Resources $ 70,155 § 56,158
Total Liabilities $ 16,039,162 § 15,238,967

Liabilities not covered by budgetary resources require future congressional action whereas
liabilities covered by budgetary resources reflect prior congressional action. Regardless of when
the congressional action occurs, when the liabilities are liquidated, Treasury will finance the
liquidation in the same way that it finances all other disbursements, using some combination of
receipts, other inflows, and borrowing from the public (if there is a budget deficit). Liabilities that
do not require the use of budgetary resources are covered by monetary assets that are not budgetary
resources to the entity.

Beginning FY 2018, the FEC entered into a new lease agreement for its office building that provided
a rent abatement of $8,943,504, which covers the equivalent of 22 months of rent. Consistent with
generally accepted accounting principles, the FEC has recorded rent abatement as deferred rent,
which is amortized over the life of the ten-year lease.

The FEC accrued a liability related to the Federal Employees’ Compensation Act as of September
30, 2020 and September 30, 2019.

Liabilities for Advances and Prepayments consist of unearned revenue from registration fees
collected for the Regional Campaign Finance Conferences. As part of its program to encourage
voluntary compliance with the Federal Election Campaign Act, the Federal Election Commission
hosts educational conferences throughout the country. The FEC has received additional
reimbursable authority for FY 2020 for conferences.
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Note 7 Other Liabilities

As of September 30, 2020 and September 30, 2019, respectively, components of amounts reported
on the Balance Sheet as Other Intragovernmental Liabilities and Other Liabilities along with a
categorization of current versus long-term are as follows:

2020 Non-Current 2020 Current 2020 Total
Other Intragovernmental Liabilities:
Employer Contributions and Payroll Taxes Payable $ - 3 555,293 555,203
Other Post Employment Benefits Due and Payable - 3,500 3,500
Unfunded FECA Liability - - -
Custodial Liability 159,207 193,604 352,811
Deferred Rent 6,637,942 596,233 7,254,175
Total Other Intragovernmental Liabilities: $ 6,817,149 $ 1,348,630 $ 8,165,779
Other Non-Federal Liabilities
Accrued Funded Payroll and Leave - 1,884,885 1,884,885
Employer Contributions and Payroll Taxes Payable - 84,731 84,731
Unfunded Leave . 3,546,642 3,546,642
Liability for Advances and Prepayments - 70,155 70,155
Total Other Non-Federal Laibilities $ - $ 5,586,413 $ 5,586,413
Total Other Liabilities $ 6,817,149 $ 6,935,043 $ 13,752,192
2019 Non-Current 2019 Current 2019 Total
Other Intragovernmental Liabilities:
Employer Coniributions and Payroll Taxes Payable $ - 3 413,442 3 413 442
Other Post Employment Benetfits Duc and Payable - 3,500 3,500
Unfunded FECA Liability - 61 61
Custodial Liability 27,030 556,130 583,160
Deferred Rent 7,254,175 596,234 7,850,409
Total Other Intragovernmental Liabilities: $ 7,281,205 $ 1,569,367 $ 8,850,572
Other Non-Federal Liabilities
Accrued Funded Payroll and Leave - 1,505,528 1,505,528
Employer Contributions and Payroll Taxes Payable - 65,896 65,896
Unfunded Leave - 3,112,591 3,112,591
Liability for Advances and Prepayments - 36,158 36,138
Total Other Non-Federal Laibilities $ - $ 4,740,173 $ 4,740,173
Total Other Liabilities $ 7,281,205 $ 6,309,540 $ 13,590,745
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Note 8 Commitments and Contingencies

As of September 30, 2020, in the opinion of FEC management and legal counsel, the FEC was not
party to any legal action which results in a probable, measurable future outflow of resources that
requires recognition in the financial statements. However, the FEC was party to legal action which
could result in losses that are at least reasonably possibly. Furthermore, there are cases where
amounts have not been accrued or disclosed because the amounts of the potential loss cannot be

estimated or the likelihood of an unfavorable outcome is considered remote.

For comparative purposes, the following table includes the status of Commitments and

Contingencies as of September 30, 2019.

Contingent Loss Table

Estimated Range of Loss

Accrued

Liabilities Lower End Upper End
As of September 30, 2020
Legal Contingencies:
Probable $- $ 500 $ 500
Reasonably Possible $- $ 34,483 $ 34,483
As of September 30, 2019
Legal Contingencies:
Probable $ - $- $-
Reasonably Possible $ - $ 255,401 $ 255,401
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Note 9 Leases

The FEC did not have any capital leases as of September 30, 2020 or September 30, 2019. The FEC
has a non-cancellable operating lease for its office space through November 30, 2032.

As contained in the FEC’s Occupancy Agreement with the General Services Administration (GSA),
as amended July 30, 2019, future payments under the operating lease are as follows:

Future Payments Due for Non-Cancelable
Operattg Lease - Building

2020
Fiscal Year Lease Pavment
2021 5,161,065
2022 5,215,071
2023 5,270,698
2024 5,327,993
2025 5,387,007
2026 5,447,791
2027 5,510,399
2028 5,708,203
2029 5,801,287
2030 5,869,701
2031 5,940,166
2032 6,012,746
2033 933,755
Total $ 67,585,882

As per the terms of the lease agreement, the FEC was granted a total of $8,943,503.52, or 22 months,
in free rent from the lessor. Per the FEC’s policy, the total free rent will be amortized as deferred
rent over the life of the lease.

The table above represents the actual cash outlays for rent payments, as contained in the FEC’s
Occupancy Agreement with GSA, and does not include the amortized Deferred Rent referenced
above.
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Note 10 Inter-Entity Costs

The FEC recognizes certain inter-entity costs for goods and services that are received from other
Federal entities at no cost or at a cost less than the full cost. Consistent with accounting standards,
certain costs of the providing entity that are not fully reimbursed are recognized as imputed cost [in
the Statement of Net Cost], and are offset by imputed revenue [in the Statement of Changes in Net
Position]. Such imputed costs and revenues relate to employee benefits and claims to be settled by
the Treasury Judgement Fund. The FEC recognizes as inter-entity costs the amount of accrued
pension and post-retirement benefit expenses. However, unreimbursed costs of goods and services
other than those identified above are not included in our financial statements for current
employees. The assets and liabilities associated with such benefits are the responsibility of the
administering agency, OPM. For the periods ended September 30, 2020 and 2019, respectively, inter-
entity costs were as follows:

2020 2019
Office of Personnel Management $ 2,259,208 $ 2,887,867
Total Imputed Financing Sources $ 2,259,208 $ 2,887,867
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Note 11 Explanation of Differences between the Statement of Budgetary Resources
and the Budget of the U.S. Government

The Statement of Budgetary Resources (SBR) compares budgetary resources with the status of those
resources. For the year ended September 30, 2020, budgetary resources were $79,061,462 and net
outlays were $73,753,039. For the year ended September 30, 2019, budgetary resources were
$75,551,616 and net outlays were $64,987,148.

Apportionment Categories of Obligations Incurred

The FEC receives apportionments of its resources from OMB. Apportionments are for resources that
can be obligated without restriction, other than to be in compliance with legislation for which the
resources were made available.

For the years ended September 30, 2020 and September 30, 2019, direct obligations incurred
amounted to $71,882,696 and $69,100,270, respectively. For the years ended September 30, 2020
and September 30, 2019, reimbursable obligations incurred amounted to $125,191 and $132,264,
respectively.

Comparison to the Budget of the United States Government

SFFAS No. 7, Accounting for Revenue and Other Financing Sources and Concepts for Reconciling
Budgetary and Financial Accounting, requires an explanation of material differences between
budgetary resources available, the status of those resources and outlays as presented in the Statement
of Budgetary Resources to the related actual balances published in the Budget of the United States
Government (Budget). The Budget that will include FY 2020 actual budgetary execution information
is scheduled for publication in February 2021, which will be available through OMB’s website at
http://www.whitehouse.gov/omb/budget. Accordingly, information required for such disclosure is
not available at the time of publication of these financial statements.

Balances reported in the FY 2019 SBR and the related President’s Budget reflected the following:

New Obligations Distributed

Budget
FY 2019 nagetary & Upward Offsetting Net Outlays
Resources . .
Adjustments Receipts
Statement of Budgetary Resources $75,551.616 $ 69,100,270 $ - $ 64987148
Budget af the U5, Government 71,000,000 68,000,000 - 65,000,000
Difference b 4,551,616 b 1,100,270 $ - 3 (12,852)

The difference between the Statement of Budgetary Resources and the Budget of the United States
Government for budgetary resources is primarily due to expired unobligated balances. The
differences for obligations incurred and net outlays are due to rounding.
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Note 12 Custodial Revenues and Liability

The FEC uses the accrual basis of accounting for the collections of fines, penalties and miscellaneous
receipts. The FEC’s ability to collect fines and penalties is based on the responsible parties’
willingness and ability to pay:

Custodial Revenue 2020 2019
Fines, Penalties, and Other Miscellaneous Revenue $760,511 $ 2,906,662

Custodial Liability

Receivable for Fines and Penalties $ 528,126 $ 714,855
Less: Allowance for Doubtful Accounts $ (175,315) $ (131,695)
Total Custodial Liability $ 352,810 $ 583,160

The Custodial Liability account represents the amount of custodial revenue pending transfer to
Treasury. Accrual adjustments reflected on the Statement of Custodial Activity represent the
difference between the FEC's opening and closing accounts receivable balances. Accounts receivable
are the funds owed to the FEC (as a custodian) and ultimately to Treasury. The accrual adjustment
for civil penalties is composed of a net decrease of approximately $306,000 for FY 2020 and a net
increase of approximately $119,000 for FY 2019, respectively. The accrual adjustment for
administrative fines is composed of a net increase of approximately $316,000 in FY 2020 and a net
decrease of approximately $74,000 in FY 2019, respectively.
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Note 13 Undelivered Orders at the End of the Period

For Fiscal Year 2020, Unpaid Undelivered orders were $12,420,553, of which $2,388,787 were
Federal and $ 10,031,766 were non-Federal. As of September 30, 2020, there were no Fiscal Year
2020 Paid Delivered Orders.

For Fiscal Year 2019, Unpaid Undelivered Orders were $16,582,115, of which $3,331,937 were
Federal and $13,250,178 were non-Federal. As of September 30, 2019, there were no Fiscal Year
2019 Paid Delivered Orders.
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Note 14 - Reconciliation of Net Operating Cost to Net Budgetary Outlays

Budgetary and financial accounting information differ. Budgetary accounting is used for planning
and control purposes and relates to both the receipt and use of cash, as well as reporting the federal
deficit. Financial accounting is intended to provide a picture of the government's financial operations
and financial position so it presents information on an accrual basis. The accrual basis includes
information about costs arising from the consumption of assets and the incurrence of liabilities. The
reconciliation of net outlays, presented on a budgetary basis, and the net cost, presented on an accrual
basis, provides an explanation of the relationship between budgetary and financial accounting
information. The reconciliation serves not only to identify costs paid for in the past and those that
will be paid in the future, but also to assure integrity between budgetary and financial accounting.
The analysis below illustrates this reconciliation by listing the key differences between net cost and

net outlays.

Reconciliation of Net Operating Cost and Net Budgetary Outlays

Net Operating Cost (SNC)

Components of Net Operating Cost Not Part of the
Budgetary Outlays

Property, plant, and equipment depreciation

(Increase)/Decrease in Liabilities not affecting
Budget Cutlays:

Accounts payable
Salaties and benefits

Other liabilities (Unfunded leave, unfunded FECA,
actuarial FECA)

Other financing sources
Federal employee retirement benefit costs

Total Components of Net Operating Cost Not Part of the
Budget Outlays

Components of the Budget Outlays That Are Not Part of
Net Operating Cost
Acousition of capital assets

Total Components of the Budgetary Outlays That Are
Not Part of Net Operating Cost

Other Temporary Timing Differences
Net Outlays

Related Amounts on the Statement of Budgetary
Resources

Outlays, net (SER)
Agency Outlays, Net (SEE)

Intragovernmental With the Public Total FY 2020

% 70867804 % - % 79,867,804
(5,743,370) (5,743,370)
(972,867) 312,561 (660,308)
{141,851 {398,192) {540,043)

596,294 {(426,491) 169,803
(2,259,208) (2,259,208)
(2,777,631) 6,255,491) (9,033,123)

352,740 2,565,598 2,918,358

352,760 2,565,508 2,018,358

$ T7 442,933 % (3,680804) $ 73,753,039
73,753,039

% 73,753,039
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SECTION 111 — Other Information
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Inspector General’s Statement on FEC Management and Performance
Challenges
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Management’s Response to the Office of Inspector General’s Statement on the
Federal Election Commission’s Management and Performance Challenges

November 13, 2020

In its Statement on the FEC’s Management and Performance Challenges (*“Statement”), the Office
of the Inspector General (“OIG”) identified five overarching management and performance
challenges for inclusion in the FEC’s Agency Financial Report for Fiscal Year 2020.
Management’s response to the OIG statement is below.

Challenge 1: Growth of Campaign Spending

As illustrated in the OIG’s description of this management challenge, increases in the amount of
money raised and spent in federal elections, and changes in the way political committees raise and
report contributions, have resulted in explosive growth in the number of campaign finance
transactions reported to the FEC each election cycle. Each of these transactions represents a data
element that must be received by the FEC, added to our database and disclosed and made
searchable on the FEC website and via the FEC campaign finance API.

In large part in response to projected increases in campaign finance activity, in FY 2015 the FEC
proactively launched a comprehensive, multi-year IT Modernization project. Since this project was
launched, the Commission has requested and received as part of its annual budget funds to support
this crucial effort. As part of the IT Modernization project, the FEC redesigned its website and
migrated both the website and the campaign finance database that supports it to a cloud
environment. In addition to providing faster and easier access to campaign finance data hosted in
the cloud, this migration allowed the agency to shut down one of its physical data centers during
FY 2018, realizing attendant costs associated with maintaining that data center. During FY 2020,
the FEC made additional database enhancements to improve database performance and control
costs of hosting and maintaining the database.

To continue to mitigate an anticipated steep rise in future cost from maintaining physical data
centers, the FEC is pursuing a modernization plan which requires investment now and over the
next several years to continue cloud migration and realize improvements in its IT processes.
During FY 2020, the FEC conducted a study to determine how best to migrate other appropriate
systems and databases to the cloud, allowing the agency to realize greater efficiency and
performance in future years. The FEC will continue to implement the recommendations of this
study during FY 2022 with the goal of reducing costs in future years while maintaining high levels
of service to the public.

In addition, the FEC is currently working to upgrade the agency’s eFiling platform. In order to
reduce the financial burden of compliance for committees and other individuals and groups who
must file with the FEC under the Federal Election Campaign Act (the Act), the FEC provides
access to free filing software. In FY 2017, the Commission published a study of its current eFiling

16 Management consists of the agency’s senior managers, including the Staff Director, General Counsel and Chief Financial
Officer.
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platform, including a survey of the existing functionality of the FEC’s free filing software and an
in-depth investigation of needs expressed by filers.!” The FEC will rely on the recommendations
of this study to improve its eFiling platform to allow greater operating system flexibility for users
when generating filings for submission to the Commission and increase the consistency and
accuracy of reporting. The FEC’s new eFiling platform is expected to improve the process for
validating filings prior to acceptance and generate modern file outputs that will provide for more
flexibility in accessing data. The FEC had expected to begin the implementation phase of this
project during FY 2021. However, COVID-19 related delays in onboarding new staff and
contractors subsequently contributed to delays in the FEC’s efforts to complete the development
phase of the eFiling platform during FY 2020. As a result, the FEC expects to begin partial
implementation of the new eFiling system during FY 2021.

Campaign finance reports filed on paper remain the most costly filings for the FEC because they
must be manually received and processed by FEC staff. The Commission has also taken steps to
reduce this burden on the agency. Most notably, in 2000 the Commission began requesting through
Legislative Recommendations that the Act be amended to make the FEC the point of entry for
Senate filings. This amendment, which became law in September 2018, had the effect of subjecting
Senate filers to the FEC’s mandatory electronic filing rules, which require committees to file
electronically if they receive contributions or make expenditures in excess of $50,000 in a calendar
year or expect to do so. In 2018, the Commission recommended legislative changes to require
reports of electioneering communications to be filed electronically with the Commission, rather
than on paper and to increase and index for inflation certain registration and reporting thresholds.
If enacted, each of these recommendations would have an effect of further reducing the number of
paper filings received by the FEC.*®

Challenge 2: Lack of a quorum

The Commission was without a quorum of four Commissioners for approximately 11 months
during FY 2020, and began FY 2021 without a quorum.*®* However, the President has nominated
Allen Dickerson, Shana M. Broussard and Sean J. Cooksey to become FEC Commissioners, and
those nominations are currently pending before the Senate.

Management agrees that the present lack of a quorum presents challenges for agency staff and
managers. In the agency’s Enterprise Risk Profile, management has listed the potential lack of
quorum as a very high risk since FY 2018.

While the Act requires an affirmative vote by four Commissioners to make decisions in many
areas, including regulations, advisory opinions, audit matters and enforcement, the Commission
remains open for business. Staff continues to further the agency’s vital mission of administering
the nation’s campaign finance laws.

17 Available at https://fec.gov/about/reports-about-fec/agency-operations/e-filing-study-2016/.

18 The Commission lacked the necessary quorum of Commissioners to approve Legislative Recommendations in 2019.

19 The FEC began FY 2020 without a quorum. A quorum was restored on June 5, 2020, when Commissioner James E. “Trey”
Trainor, 111, was sworn in. The FEC again began working without a quorum on July 3, 2020, with the departure of Commissioner
Caroline C. Hunter.
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The requirements of the Act and Commission regulations remain in effect, and political
committees and other filers must continue to disclose their campaign finance activity to the
Commission on the regular schedule. FEC staff remains ready to help committees and the public
understand and comply with the law, process and review committee reports including issuing
Requests for Additional Information, and provide public access to campaign finance data. While
the Commission cannot take action on many legal matters, staff continues to litigate ongoing court
cases, process new enforcement complaints and responses, conduct audits that were previously
authorized by the Commission, and investigate matters previously authorized by the Commission.

Commission Directive 10, Section L sets forth the rules of procedure to be followed when the
Commission has fewer than four sitting members and includes a list of matters on which the
Commission may still act. These include notices of filing dates, non-filer notices, debt settlement
plans, administrative terminations, and appeals under the Freedom of Information and Privacy
Acts. The Commission intends to comply with the statutory requirement set forth at 52 USC
830106(d) that the Commission meet at least once each month.

During the brief period the Commission had a quorum in FY2020, the Commission closed 33
MURs, 39 ADR matters, and 206 Admin Fine matters, totaling $842,413 in administrative fines
and penalties assessed. Management continues to prioritize matters so that the Commission can
quickly act on pending matters upon the resumption of quorum and is prepared for the restoration
of a quorum at any time.

Challenge 3: COVID-19 Pandemic

As noted, Senior Management moved swiftly and efficiently to implement policies and workplace
flexibilities to respond to the COVID-19 pandemic. Prior to the official declaration of a pandemic,
Senior Management met and held informational sessions with staff to strongly encourage
employees to telework. Immediately, a management team was assembled to stay up-to-date on
changing circumstances and make recommendations to the Commission. With the strong backing
of Chair Hunter, Vice Chair Walther, and Commissioner Weintraub, the COVID-19 management
team quickly moved to implement workplace flexibilities, including enhanced telework, maxi-flex
hours and administrative leave for employees with childcare and elder care responsibilities. The
COVID-19 management team holds weekly briefings with the Commission to keep them abreast
of the situation and ensure they are aware of any changes to the building operating status and
impacts to our employees. Management’s number one priority continues to be the safety of all
FEC staff. The COVID-19 management team also began a weekly update email that is sent every
Friday to alert staff to upcoming events, new guidance and general reminders. The weekly update
has been well received by staff and managers.

Management continues to closely monitor the situation and is pleased to report that nearly all FEC
functions have been seamlessly transitioned to the telework environment and that agency
performance goals are continuing to be met. Senior Management and the Commission have been
holding virtual meet and greet sessions for new FEC staff and also held an all employee town hall
in September. Senior Leaders are regularly holding division meetings to check on staff and hear
any concerns they may raise.
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The Administrative Services Division has been procuring personal protective equipment (PPE) for
staff going in to the building as part of Phase | operations. ASD has also installed signage regarding
social distancing and shared space guidelines throughout the building in preparation of the return
of FEC staff in the future. ASD continues to communicate with building management about the
status of FEC operations.

Members of the COVID-19 management team have been participating in government-wide groups

including: OMB small agency group, OPM CHCO/HR Director group, General Counsel
Exchange, and the CI1O/CISO council.

Challenge 4: Lack of full-time Chief Information Officer (CIO) and General Counsel Positions

Management fully supports the Commission’s ongoing efforts to fill vacant leadership positions
and to ensure senior leadership roles are filled by separate individuals. The Commission
specifically addressed this issue in response to questions posed by the Committee on House
Administration. In its May 1, 2019, response, the Commission stated:

All of the Commissioners agree that the Commission should have separate individuals
filling the senior leadership roles of Staff Director and CIO. As is true of the General
Counsel position, the salary limit placed on the Staff Director by the FECA (Level IV of
the Executive Schedule) means that the Staff Director supervises personnel whose
positions, on the GS-15 and Senior Level pay scales, often provide higher salaries than the
statutory salary for the Staff Director. The Commission has long recommended that
Congress de-link the Staff Director’s salary from the Executive Schedule.

When the Commission promoted our CIO to Staff Director, we allowed him to continue to
serve as CIO and be compensated at that level rather than absorb a substantial pay cut in
order to accept the promotion. This has allowed the Commission to maintain consistency
in its most senior staff leadership.?°

Because of the challenges in maintaining consistent senior leadership, the Commission
unanimously adopted a Legislative Recommendation in 2018, 2017, 2016, 2015, 2014, 2013 and
2011 that urges Congress to address this situation. Specifically, the Commission recommends that
Congress remove the statutory bar on the FEC’s participation in the Senior Executive Service
(SES) Program and remove the statutory references to the Executive Schedule in FECA with
respect to the General Counsel and Staff Director, so that those two positions would be
compensated under the same schedule as the Commission’s other senior managers. This revision
would remedy the current situation where the Commission’s top managers are compensated at a
lower rate than many of their direct reports, and would ensure that the Commission can retain
highly qualified individuals to serve in those positions as well as enable it to remain competitive
in the marketplace for Federal executives when filing the current vacancy or when further
vacancies arise.

2 hitps://www.fec.gov/about/committee-on-house-administration-april-2019-guestions/
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Due to a lack of quorum and in accordance with Commission Directive 10, the Commission is
unable to approve the selections of GS-15 and Senior Level positions. During the brief restoration
of a quorum in FY2020, the Commission approved the permanent selection of the Director of
Human Resources. The Personnel Committee has approved the following positions to be filled on
a permanent basis: Assistant General Counsel for Litigation and Assistant General Counsel for
Enforcement. Upon resumption of quorum, management anticipates the hiring process for these
and other SL and GS-15 positions to be quickly completed.

Management continues to work with the Personnel and Finance Committees for approval to post
and hire qualified individuals for all of the identified positions. As the senior leadership vacancies
are filled, the Personnel and Finance Committees will closely scrutinize any remaining vacancies.
In light of the current federal budget conditions, prudent management requires that close
examination is paid to the potential impact of each vacancy that is approved to hire. The Personnel
and Finance Committees are committed to analyzing the current FEC workforce and looking ahead
to fiscal years in order to avoid having to implement a reduction in force.

Challenge 5: Cybersecurity

The FEC secures the agency’s infrastructure and prevents intrusions through a holistic
cybersecurity program led by the Chief Information Security Officer (CISO). The FEC’s
overarching strategy to protect the security and privacy of its systems and network begins with the
adoption of the National Institute of Standards and Technology (NIST) Risk Management
Framework and NIST IT security control “best practices.” NIST Special Publication 800-37 2 —
Risk Management Framework for Information Systems and Organizations,” identifies seven steps
essential to the successful execution of the risk management framework (RMF):

* Prepare to execute the RMF from an organization- and a system-level perspective by
establishing a context and priorities for managing security and privacy risk.

 Categorize the system and the information processed, stored, and transmitted by the
system based on an analysis of the impact of loss.

* Select an initial set of controls for the system and tailor the controls as needed to reduce
risk to an acceptable level based on an assessment of risk.

* Implement the controls and describe how the controls are employed within the system
and its environment of operation.

* Assess the controls to determine if the controls are implemented correctly, operating as
intended, and producing the desired outcomes with respect to satisfying the security and
privacy requirements.

» Authorize the system or common controls based on a determination that the risk to
organizational operations and assets, individuals, other organizations, and the Nation is
acceptable.

» Monitor the system and the associated controls on an ongoing basis to include assessing
control effectiveness, documenting changes to the system and environment of operation,
conducting risk assessments and impact analyses, and reporting the security and privacy
posture of the system.
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The FEC currently employs this continuous monitoring and ongoing authorization approach to
assess the risk to systems and networks and allow the authorizing official to determine whether
that risk is acceptable. Three of the FEC’s major systems follow the formal Authority to Operate
(ATO) process: the General Support System, the FEC website and the FEC’s eFiling system.

Robust Security Architecture

As a result of, and in support of, the RMF, the FEC’s Office of the Chief Information Officer
(OCI0O) continues to take steps to implement a robust security architecture. For example, in
partnership with the Department of Homeland Security (DHS), Massachusetts Institute of
Technology and the Pacific Northwest National Laboratory, the OCIO has collaborated with FEC
stakeholders and technical experts to identify, protect, detect, and respond to the impact of known
and unknown threats, continuously assessing security controls and addressing the remaining
residual risks.

As identified in OIG’s description of this management challenge, the FEC has proactively pursued
three significant joint efforts with DHS over the past two years to better identify and remediate
emerging threats to the FEC’s systems and networks. In addition, the FEC maintains ongoing
information security efforts, including our security operation center and the applications for
continuous diagnostics and mitigation, and implementing security controls to address identified
cybersecurity gaps. These efforts help to ensure that identified risks are appropriately addressed
and that its cybersecurity program and security architecture will continue to safeguard the agency’s
infrastructure, networks, and applications against cyber threats and malicious activities.

Continuous Monitoring and Mitigation

OCIO Security has worked with DHS to improve security capability by integrating with the
Continuous Diagnostics and Mitigation (CDM) program. OCIO Security has also introduced the
use of secure baselining standards, such as the use of DISA STIGS and Benchmarks. System
hardening and secure baselining practices are being expanded in OCIO teams. The OCIO security
team has developed a privileged user account agreement and a new password policy to add
administrative controls to supplement the technical access controls. The addition of the new
password policy and multi-factor authentication (MFA) has improved the security posture of
authentication types within the FEC’s information systems.

Cloud-First Initiative

The FEC has also adopted a cloud first initiative for security, accessibility and recoverability.
Hosting systems and data in a cloud environment allows the FEC to utilize our cloud service
providers’ significant resources that are dedicated to maintaining the highest level of security. In
addition, by utilizing the cloud service providers’ robust disaster recovery solutions, the FEC
eliminates the need to maintain physical disaster recovery sites, which are costly to maintain and
secure. The FEC has already completed the migration of its largest database, the campaign finance
database, and its website to a cloud environment. The FEC’s new website, launched in May 2017,
uses FedRAMP Authorized cloud services, which provides a standardized approach to security
assessment, authorization, and continuous monitoring for cloud products and services.
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Building a Cybersecurity Culture

At the same time, the FEC is working to build a cybersecurity culture among its employees. The
first line of defense in maintaining the protection and integrity of the agency’s network is the
ongoing education of employees about their role in identifying and preventing malicious actors—
internal or external—from compromising the FEC’s systems and networks. Efforts to build a
cybersecurity culture include steps to educate staff about FEC IT security policies and to ensure
staff awareness of potential cybersecurity threats, such as phishing scams. The FEC promotes this
cybersecurity culture in part through annual, mandatory IT security trainings and through year-
round communication and notices to staff from the CISO. This year, the FEC implemented
additional trainings for all staff to help staff recognize and avoid social engineering attempts.

Building Capacity in the Information Security Office

The FEC has also taken steps to build capacity in its Information Security Office. In April 2019,
the FEC entered into a partnership with the Partnership for Public Service to participate in the
Cybersecurity Talent Initiative. This selective, cross-sector program, which provides loan
forgiveness to top bachelors and masters graduates around the United States in exchange for at
least two-years’ service at a Federal agency, addresses the immediate cybersecurity talent
deficiency faced by Federal government agencies by attracting service-minded individuals to
government who might not otherwise have applied. During FY2020, the FEC completed the
selection process and brought on board an individual for a two-year cybersecurity fellowship.

Management Challenge: Addressing outstanding OIG audit recommendations

Management looks forward to continuing to work with the Office of Inspector General to close
out the remaining audit recommendations. During FY 2020, significant progress was made on
addressing several recommendations, particularly related to the FEC’s Disaster Recovery Plan and
Continuity of Operations Plans, Audit of the FEC’s Office of Human Resources, Audit of the
Privacy Act and Audit of the FEC Telework Program. Management would like to note that some
of the remaining items are dependent on creating or updating existing FEC policies which will
require a Commission vote after a quorum has been restored.

Management looks forward to continued discussions with the OIG on the remaining
recommendations. Management believes these discussions will help focus attention on current
processes and allow OIG to identify recommendations that align with current high-risk areas.

Management Challenge: Address results from the annual FEVS and 2016 Root Causes of Low
Employee Morale Study

The Commission understands that the success of its programs depends upon the skills and
commitment of its staff. During FY 2020, management undertook several initiatives and programs
to engage staff, especially during the COVID-19 pandemic.

FY 2020 saw the launch of the FEC Engagement Steering Committee. This group is led by Co-
Coordinators Rhiannon Magruder and Greg Baker who have been participating in a small-agency
Engagement Collective through the Partnership for Public Service. The Senior Leaders received
briefings on employee engagement throughout FY 2020 and have instituted several suggestions,
including division Zoom calls and the employee town hall.
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In collaboration with the agency’s EEO Office, the Diversity and Inclusion Council was launched
with the support of all Senior Leaders and the Commission. As part of the Diversity and Inclusion
Council, employee resource groups will be established. Senior management has also worked to
ensure that hiring panels are diverse throughout the agency.

During FY 2020 and the first quarter of FY 2021, management has continued to partner with OPM
to bring in trainings for both managers and staff. The following courses were provided: Engaging
& Encouraging Employees, Coaching & Mentoring for Excellence, Dealing with Poor
Performance & Conduct, Supervisory Fundamentals and Leadership Skills for Non-Supervisors.
Upcoming courses open to all FEC staff include Resilience in Leadership and Emotional
Intelligence. Additionally, many staff members have taken part in free virtual webinars and
courses through OPM and the Employee Assistance Program.
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Payment Integrity

The Improper Payments Information Act (IPIA) of 2002, as amended by the Improper Payments
Elimination and Recovery Act (IPERA) of 2010, Improper Payments Elimination and Recovery
Improvement Act (IPERIA) of 2012, and the Payment Integrity Information Act (PIl1A) of 2019
requires agencies to review all programs and activities they administer and identify those which
may be susceptible to significant improper payments.?* The FEC does not have any programs or
activities that are susceptible to significant improper payments and is only required to perform an
improper payment risk assessment.

Risk Assessment

In FY 2020, the FEC performed a systematic review of its program and related activities to identify
processes which may be susceptible to “significant improper payments.” “Significant improper
payments” are defined as gross annual improper payments (i.e., the total amount of overpayments
and underpayments) in the program exceeding (1) both 1.5 percent of program outlays and $10
million or (2) $100 million. The review was performed for the FEC’s only program area which is
to administer and enforce the Federal Election Campaign Act. For FY 2020, the FEC considered
risk factors that may significantly increase the risk of improper payments as outlined in OMB
Memorandum M-18-20, Transmittal of Appendix C to OMB Circular No. A-123, Requirements
for Payment Integrity Improvement. Based on the systematic review performed, the FEC
concluded that it is not susceptible to these risk factors and none of its program activities are
susceptible to significant improper payments at or above the threshold level set by OMB.

Recapture of Improper Payments Reporting

The FEC has determined that the risk of improper payments is low; therefore, implementing a
payment recapture audit program is not applicable to the agency.

IPIA (as amended by PI1A) Reporting Details Agency Response
Risk Assessment Reviewed as noted above.
Statistical Sampling Not Applicable.*
Corrective Actions Not Applicable.*
Improper Payment Reporting Not Applicable.*
Recapture of Improper Payments Reporting Not Applicable.*
Accountability Not Applicable.*
Agency information systems and other infrastructure Not Applicable.*
Barriers Not Applicable.*
*The FEC does not have programs or activities that are susceptible to significant
improper payments.

2L At this time, OMB has not issued P11A implementation guidance and agencies are advised to continue to follow
Memorandum M-18-20, Transmittal of Appendix C to OMB Circular No. A-123, Requirements for Payment
Integrity Improvement until implementation guidance is published.
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Fraud Reduction Report

The Fraud Reduction and Data Analytics Act of 2015 (Pub. L. 114-186, 31 USC 3321) requires
agencies to report on their progress in implementing financial and administrative controls to
identify and assess fraud risks. In FY 2019, the FEC assessed its progress and can report that it
has adequate financial and administrative controls in place to identify and assess fraud risks as
well as monitor and mitigate the potential for fraud and improper payments.

The agency uses OMB Circular A-123, as revised, GAO-14-704G, The Standards for Internal
Control in the Federal Government (the Green Book), GAO-15-593SP, A Framework for
Managing Fraud Risks in Federal Programs, and the Association of Government Accountant’s
Fraud Prevention Tool as a guide for its fraud reduction efforts.

In FY 2017, the agency created the Senior Management Council (SMC) to monitor and manage
risk to the agency achieving its operational, strategic, and compliance objectives. The SMC
updates the agency Risk Profile on an annual basis, facilitates the detection and remediation of
fraud risk throughout the agency, and addresses potential fraud issues during its quarterly
meetings. The agency Risk Profile can be found in Section I, Management’s Discussion and
Analysis, under Risk Identification and Mitigation. In addition, the SMC oversees the agency’s
annual Internal Control Review (ICR) process which is based on GAO’s Green Book. As part of
the ICR, each program office conducts an evaluation of fraud risk, documents controls in place,
and reports on mitigating activities.

The FEC uses a risk-based approach to design and implement controls. It has controls in place to
address identified fraud risks related to payroll, procurement, information technology and security,
asset safeguards, and purchase and travel cards. The agency does not issue beneficiary payments
or grants.

Financial and administrative controls in place to monitor and mitigate potential fraud include
documented system authorization procedures, manager oversight and approval of transactions, and
separation of duties. Financial activity is tracked, monitored, and reviewed or reconciled on a
periodic (monthly or quarterly) basis. The agency utilizes resources such as Treasury’s Do Not
Pay system, GSA’s System for Award Management (SAM), and the Internal Revenue Service’s
Taxpayer Identification Number (TIN) Match Program to facilitate data analytics. To safeguard
assets, the FEC has tracking processes in place, conducts a biannual physical inventory count, and
maintains equipment in a secure location. The FEC has comprehensive controls in place to address
information technology and security fraud risks to include automated system controls.

Payroll is the largest expenditure for the agency, with salaries and benefits constituting seventy
(70) percent of the FEC’s costs. Payroll is tested for improper payments under the Improper
Payments Elimination and Recovery Act (IPERA). Improper Payments Act reporting details can
be found in Section Il of the AFR under Other Information.

Finally, the FEC works closely with the OIG to identify and address fraud. The FEC had no
reported instances of fraud in FY 2020.
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Reporting on Internal Controls Assurances

The FEC is responsible for establishing and maintaining effective internal control and financial
management systems that meet the objectives of the Federal Managers’ Financial Integrity Act of
1982 (FMFIA), as implemented by OMB Circular A-123, revised, Management’s Responsibility
for Enterprise Risk Management and Internal Control. Internal control is an integral component
of management to provide reasonable assurance that (1) programs operate effectively and
efficiently, (2) financial reports are reliable, and (3) programs comply with applicable laws and
regulations. The FEC conducted its evaluation of internal control in accordance with OMB
Circular A-123. Based on the results of the Fiscal Year 2019 internal control review, the FEC
reported no material weaknesses under the FMFIA and is able to provide an unqualified statement
of assurance that the internal controls and financial management systems meet the objectives of
the FMFIA.

The Annual Assurance Statement on Internal Control which was signed by the FEC Chair in
accordance with OMB Circular A-123 and provided in “Section 1.D: Analysis of FEC’s Systems,
Controls and Legal Compliance” is supported by detailed assurances from each of the FEC’s
assessable units.

The assessable units that participated in the internal controls review process and provided
assurances were as follows:

Office of Communications

Office of Compliance

Office of Equal Employment Opportunity
Office of Management and Administration
Office of the Chief Financial Officer
Office of the Chief Information Officer
Office of the General Counsel

Office of the Inspector General

Detailed assurances from each of these assessable units were provided to the FEC’s OIG and
independent auditor to support the single assurance statement signed by the FEC Chair.
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Civil Monetary Penalties Adjustment for Inflation

The following is the FEC’s table of Civil Monetary Penalties Adjustment for Inflation for FY

2020.

Year of
Enactment/Adjus Section in Title
tment Other 11 of CFR for
Statutory Authority; | Than Pursuant to Name/Description of Penalty Update Current Penalty or
US Code Public Law 1AA Penalty Latest Annual Inflation of Adjustment Detail Penalty Formula
Civil Monetary Penalties Annual
Federal Election Violations of FECA or Inflation Adjustments, 83 Fed. Reg.
52 U.S.C. Campaign Act chapters 95 or 96 of title 66593 (Dec. 27, 2018),
30109(a)(5)(A), | Amendments of 1976, 26 of U S Code https://sers.fec.gov/fosers/showpdf.ht
(6) PL 94-283 sec. 109 1976 m?docid=401529 111.24(a)(1) 20,288
X . Civil Monetary Penalties Annual
X Knowing and willful ) )
Federal Election o Inflation Adjustments, 83 Fed. Reg.
, violations of FECA or
Campaign Act R 66593 (Dec. 27, 2018),
52 U.S.C. Amendments of 1976, chaptzeers S:SUoSrc%dof title https://sers.fec.gov/fosers/showpdf.ht
30109(a)(5)(B) | PL 94-283 sec. 109 1976 ° ode m?docid=401529. 111.24(a)(2)(i) 43,280
Civil Monetary Penalties Annual
Knowing and willful Inflation Adjustments, 83 Fed. Reg.
Bipartisan Campaign contributions in the name 66593 (Dec. 27, 2018),
52 U.S.C. Reform Act of 2002, of another https://sers.fec.gov/fosers/showpdf.ht
30109(a)(5)(B) | PL 107-155 sec. 312(a) 2002 m?docid=401529. 111.24(a)(2)(ii) 70,973
Civil Monetary Penalties Annual
Federal Election Making public an Inflation Adjustments, 83 Fed. Reg.
Campaign Act investigation without 66593 (Dec. 27, 2018),
52 U.S.C. Amendments of 1976, consent https://sers.fec.gov/fosers/showpdf.ht
30109(a)(12) | PL 94-283 sec. 109 1980 m?docid=401529. 111.24(b) 6,069
Civil Monetary Penalties Annual
Knowingly and willfully Inflation Adjustments, 83 Fed. Reg.
making public an 66593 (Dec. 27, 2018),
52 U.S.C. investigation without https://sers.fec.gov/fosers/showpdf.ht
30109(a)(12) 94-283 sec. 109 1980 consent m?docid=401529. 111.24(b) 15,173
Penalty formula that
accounts for (a) level of
activity in late or non-
filed report; and (b) if
report was filed late, (i)
the number of days late
Treasury and General Civil Monetary Penalties Annual and (i) the number of
Government Inflation Adjustments, 83 Fed. Reg. previous violations; or
Appropriations Act, 66593 (Dec. 27, 2018), (c) if the report was not
52 U.S.C. 2000, PL 106-58 sec. Late and Non- Filed https://sers.fec.gov/fosers/showpdf.ht filed, the number of
30109(a)(4)(C) 640 2003 Reports m?docid=401529. 111.43(a) previous violations)
Penalty formula that
accounts for (a) level of
activity in late or non-
filed report; and (b) if
report was filed late, (i)
the number of days late
Treasury and General Civil Monetary Penalties Annual and number of previous
Government Inflation Adjustments, 83 Fed. Reg. violations; or (c) if the
Appropriations Act, 66593 (Dec. 27, 2018), report was not filed, the
52 U.S.C. 2000, PL 106-58 sec. Election Sensitive Late and | https://sers.fec.gov/fosers/showpdf.ht number of previous
30109(a)(4)(C) 640 2003 Non-Filed Reports m?docid=401529. 111.43(b) violations)
Treasury and General Civil Monetary Penalties Annual
Government Late or Non-Filed Reports Inflation Adjustments, 83 Fed. Reg.
Appropriations Act, where Commission cannot 66593 (Dec. 27, 2018),
52 U.S.C. 2000, PL 106-58 sec. calculate amount of https://sers.fec.gov/fosers/showpdf.ht
30109(a)(4)(C) 640 2000 activity m?docid=401529. 111.43(c) 8,135
Penalty formula is 149+
(.10 x amount of
Treasury and General Civil Monetary Penalties Annual contribution(s) not
Government Inflation Adjustments, 83 Fed. Reg. timely reported),
Appropriations Act, 66593 (Dec. 27, 2018), subject to a 25%
52 U.S.C. 2000, PL 106-58 sec. Late or Non-Filed 48 hour |https://sers.fec.gov/fosers/showpdf.ht increase for each prior
30109(a)(4)(C) 640 2000 notices m?docid=401529. 111.44 violation
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APPENDIX

List of Acronyms

AFR Agency Financial Report

AO Advisory Opinion

APR Annual Performance Report

ASD Administrative Services Division

CFR Code of Federal Regulations

CSRS Civil Service Retirement System

CY Calendar Year

DCIA Debt Collection Improvement Act of 1996
DOL Department of Labor

EEO Equal Employment Opportunity

ERM Enterprise Risk Management

FAR Financial Audit Report

FASAB | Federal Accounting Standards Advisory Board
FBWT | Fund Balance with Treasury

FEC Federal Election Commission

FECA | Federal Election Campaign Act

FERS Federal Employees' Retirement System
FMFIA | Federal Managers' Financial Integrity Act
FRAE | Further Revised Annuity Employees
FRDAA | Fraud Reduction and Data Analytics Act
FY Fiscal Year

GAAP | Generally Accepted Accounting Principles
GSA General Services Administration

IG Inspector General

IPERA | Improper Payments Elimination and Recovery Act
IPERIA | Improper Payments Elimination and Recovery Improvement Act
IPIA Improper Payments Information Act
MD&A | Management's Discussion and Analysis
NPRM | Notices of Proposed Rulemaking

NTEU | National Treasury Employee Union

OAR Office of Administrative Review

OCFO | Office of the Chief Financial Officer
OCIO Office of the Chief Information Officer
OGC Office of General Counsel

OHR Office of Human Resources
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OMB Office of Management and Budget

OPM Office of Personnel Management

OSD Office of the Staff Director

P&E Property and Equipment

PPA Prompt Payment Act

RAD Reports Analysis Division

RAE Revised Annuity Employees

SBR Statement of Budgetary Resources

SCA Statement of Custodial Activity

SFFAS | Statement of Federal Financial Accounting Standards
SMC Senior Management Council

SNC Statement of Net Cost

SSAE Statements on Standards for Attestation Engagements
TSP Thrift Savings Plan
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Electronic Filing of Electioneering Communication Reports
Section: 52 U.S.C. § 30104(a)(11)(A)(i)

Recommendation: Congress should require reports of electioneering communications to be filed
electronically with the Commission, rather than on paper.

Explanation: The Treasury and General Government Appropriations Act, 2000, Pub. L. No. 106-
58, § 639, 113 Stat. 430, 476 (1999), required the Commission to make electronic filing
mandatory for political committees and other persons required to file with the Commission who,
in a calendar year, have, or have reason to expect to have, total contributions or total
expenditures exceeding a threshold amount set by the Commission (which is currently $50,000).
In addition, many independent expenditure reports are already subject to mandatory electronic
filing under 52 U.S.C. § 30104(a)(11)(A)(i). However, because electioneering communication
reports are not filed by political committees, and because funds spent for electioneering
communications are reported as “disbursements,” and not as “expenditures,” the mandatory
electronic filing provisions do not apply to electioneering communication reports.

Compared to data from paper reports, data from electronically filed reports is received,
processed and disseminated more easily and efficiently, resulting in better use of resources.
Reports that are filed electronically are normally available to the public, and may be
downloaded, within minutes. In contrast, the time between the receipt of a report filed through
the paper filing system and its initial appearance on the Commission’s web site is 48 hours.

Electronic filings are not subject to delay due to post office processing or disruptions in
the delivery of mail, such as those arising from security measures put in place after the discovery
of anthrax powder and ricin in mail. Because of these security measures, the Commission’s
receipt of mailed paper filings is delayed. In contrast, electronic filings are not subject to these
delays.

Only entities that report more than $50,000 of electioneering communications would be
subject to mandatory electronic filing under the proposal. The current threshold selected by the
Commission ensures that entities with limited financial resources can file reports on paper, which
avoids the limited cost of internet access and a computer sufficient to file reports.

Legislative Language:

Section 304(a)(11)(A)(i) of the Federal Election Campaign Act of 1971 (52 U.S.C.
8§ 30104(a)(11)(A)(i)) is amended by inserting *“or makes or has reason to expect to make
electioneering communications” after “expenditures”.



Authority to Create Senior Executive Service Positions

Sections: 5 U.S.C. § 3132(a)(1)
52 U.S.C. § 30106(f)(1)

Recommendation: Congress should delete the exclusion of the Federal Election Commission
from eligibility for the Senior Executive Service (SES) under the Civil Service Reform Act of
1978 (as amended by the Federal Election Campaign Act Amendments of 1979). See Pub. L.
No. 96-187, § 203, 93 Stat. 1339, 1368 (1980), codified at 5 U.S.C. § 3132(a)(1)(C).
Additionally, Congress should revise section 306 of the Federal Election Campaign Act of 1971,
Pub. L. No. 92-225, 86 Stat. 3 (1972), as amended (“FECA”), to delink the salaries of the Staff
Director and the General Counsel from Level 1V and Level V of the Executive Schedule.

Explanation: The Commission believes that these statutory changes are needed to bring the
Commission’s personnel structure in line with that of other comparable federal agencies. This
would ensure that the Commission is better able to compete with other government agencies in
recruiting and retaining key management personnel.

Currently, the Commission is prohibited by law from creating Senior Executive Service
positions within the agency. 5 U.S.C. 8 3132(a)(1)(C). The Commission recommends that it be
made eligible to create Senior Executive Service positions because: (1) the agency currently has
several top management positions that the Commission believes would fully satisfy the criteria
for SES positions set forth in 5 U.S.C. § 3132 (e.g., directing the work of an organizational unit,
monitoring progress toward organizational goals, etc.); and (2) the SES system would provide
institutional benefits to the agency and agency employees.

As a result of the current prohibition, the Commission’s senior managers (other than the
Staff Director and the General Counsel) are employed in Senior Level positions. The current
Senior Level positions (the Chief Financial Officer, the Inspector General, four Deputy Staff
Directors, two Deputy General Counsels, and three Associate General Counsels) oversee major
programmatic areas and supervise not only staff, but other managers as well. Although these
eleven top management positions are designated as Senior Level, because supervisory and
executive responsibilities occupy 100% of the time of the employees filling these positions, the
positions would be more appropriately designated as SES.*

The FEC’s expenses would not increase significantly if it were permitted to participate in
the SES program. In 2008, legislation brought the salary ranges for Senior Level employees into
parity with Senior Executive Service employees. See Senior Professional Performance Act of
2008, Pub. L. No. 110-372, 122 Stat. 4043 (2008). Like SES employees, Senior Level
employees may now carry over 720 hours of annual leave into the next year, rather than the

! In fact, OPM’s guidance on the Senior Level positions indicates that the Senior Level system is generally
for positions in which supervisory duties occupy less than 25% of the employee’s time. See
http://www.opm.gov/policy-data-oversight/senior-executive-service/scientific-senior-level-positions/ (last visited
Dec. 12, 2018). OPM’s guidance does note, however, that “in a few agencies [such as the Federal Election
Commission] that are statutorily exempt from inclusion in the Senior Executive Service (SES), executive positions
are staffed with SL employees.”



http://www.opm.gov/policy-data-oversight/senior-executive-service/scientific-senior-level-positions/

previous Senior Level limit of 240. Nonetheless, the SES system would provide institutional
benefits to the Commission and its employees by enhancing the quality and quantity of the pool
of persons available to fill vacancies that may arise.

SES candidates must go through a competitive selection process in order to enter a
Candidate Development Program. Completion of a Candidate Development Program by
candidates within the agency ensures that a cadre of SES-approved employees is available for
selection and thereby assists in good succession planning. In addition, the SES system enables
agencies to hire experienced and skilled leaders from a government-wide, not just intra-agency,
pool with relative ease and with the assurance that all such employees have met the same
standards of development and experience. For example, because SES-certified applicants from
outside the agency will have met all of the Executive Core Qualifications, the Commission
would be able to evaluate their applications with the assurance that fundamental competencies
have already been developed.

The current provision in FECA specifies that the Staff Director and General Counsel are
to be paid at Level IV and Level V of the Executive Schedule, respectively. Both positions
supervise personnel at the GS-15 and Senior Level pay scales, which often provide higher
salaries than Levels IV and V of the Executive Schedule. The Staff Director and General
Counsel have significant responsibilities and oversight duties with respect to both administrative
and legal areas, as well as management over almost all agency personnel. According to
recruiting specialists working with the Commission, the current limit makes attracting a strong
pool of applicants to these positions more challenging. The appointment and retention of these
key leaders have been identified as ongoing management and performance challenges to the
Commission by the Inspector General in the 2018, 2017, 2016, 2015 and 2014 Agency Financial
Reports and in previous Performance and Accountability Reports. The General Counsel’s
position is currently filled on an acting basis.

The Commission proposes removing the statutory references to the Executive Schedule,
so that the Staff Director and General Counsel would be compensated under the same schedule
as the Commission’s other senior managers. This revision will remedy the current situation
where the Commission’s top managers are compensated at a lower rate than many of their direct
reports, and will ensure that the Commission can retain highly qualified individuals to serve in
those positions as well as enable it to remain competitive in the marketplace for Federal
executives when filing the current vacancy or when further vacancies arise. This change will not
require an increase in the Commission’s appropriation request.

Accordingly, the Commission believes that the positions of Staff Director and General
Counsel, as well as the current Senior Level positions within the agency, would be more
appropriately categorized as SES positions. Because salary ranges for Senior Executive Service
employees and Senior Level employees are in parity, as discussed above, the foregoing
amendments will affect the salary expenses for only two positions: the Staff Director and the
General Counsel.



Legislative Language:

Section 306(f)(1) of the Federal Election Campaign Act of 1971 (52 U.S.C. § 30106(f)(1)) is
amended by striking the second and third sentences.

Section 3132(a)(1)(C) of Title 5, United States Code, is amended by striking “the Federal
Election Commission, or”.



Prohibit Fraudulent PAC Practices

Section: 52 U.S.C. § 30114 & 52 U.S.C. § 30124

Recommendation: Congress should examine potentially fraudulent fundraising and spending
activities of certain political committees. These committees solicit contributions with promises
of supporting candidates, but then disclose minimal or no candidate support activities while
engaging in significant and continuous fundraising, which predominantly funds personal
compensation for the committees’ organizers. In many cases, all funds raised by this subset of
political committees are provided to fundraising vendors, direct mail vendors, and consultants in
whom the political committees’ officers appear to have financial interests. Based on its
examination, Congress should amend the Federal Election Campaign Act to address and prohibit
fraudulent fundraising practices.

Explanation: Most political committees appropriately use vendors and consultants in support of
their fundraising and political efforts, and these vendors are often compensated with significant
amounts that constitute large percentages of committees’ disbursements. Yet, from its
examination of campaign finance disclosure reports and media accounts, the Federal Election
Commission is seeing a recurring pattern of certain unauthorized political committees soliciting
contributions with fundraising materials that promise to use solicited funds to support candidates,
sometimes even implying that the materials originate from a named candidate for Federal office
without that candidate’s knowledge or permission. Then, the contributions are not used as
indicated in the solicitations, but instead for significant and continuous fundraising by the
committees. In some cases, 90 percent or more of their disbursements are paid to vendors in
which the committees’ officers have a financial interest, while 10 percent or less of their
disbursements are spent on candidate-support activities, such as contributions to candidates,
independent expenditures, or donations to state and local candidates.

The Commission believes that Congress should give the Commission the authority to
protect contributors from committees that defraud their contributors. Congress should consider
whether any political committee should be permitted to solicit contributions with false promises
of supporting candidates, but then, over the course of years, deliver only support of the
committee’s vendors. While legal recourse against such committees might be pursuable under
mail- and wire-fraud statutes or the Lanham Act, candidates and contributors who believe they
have been victimized by these committees often seek the FEC’s assistance. Amending FECA to
address and prohibit fraudulent solicitation, including false claims of candidate endorsement and
the use of the federal political committee as an artifice to defraud contributors solely to enrich
committee organizers, would provide the Commission jurisdiction to consider the complaints of
aggrieved candidates and contributors.

Another troubling aspect of this recurring pattern is the frequency of relationships
between the individuals who established or operate the political committees and the vendors who
receive a large amounts of the committees’ disbursements. In some instances, the committees
pay fees directly to individuals who established or operated the committees, and in other
instances, the fees are paid to entities with financial relationships with those who established or
operate the committee. Congress could also consider adding standards addressing payments to
vendors with financial relationships with the individuals who establish or operate political
committees.



Fraudulent Misrepresentation of Campaign Authority
Section: 52 U.S.C. § 30124

Recommendation: Congress should revise the prohibitions on fraudulent misrepresentation of
campaign authority to encompass all persons purporting to act on behalf of candidates and real or
fictitious political committees and political organizations. In addition, Congress should remove
the requirement that the fraudulent misrepresentation must pertain to a matter that is “damaging”
to another candidate or political party.

Explanation: The Federal Election Campaign Act prohibits a Federal candidate or his or her
agents or employees from fraudulent misrepresentation such as speaking, writing or otherwise
acting on behalf of a candidate or political party committee on a “matter which is damaging to
such other candidate or political party” or an employee or agent of either. See 52 U.S.C.

8 30124(a). The Commission recommends that this prohibition be extended to any person who
would disrupt a campaign by such unlawful means, rather than being limited to candidates and
their agents and employees. Proving damages as a threshold matter is often difficult and
unnecessarily impedes the Commission’s ability to pursue persons who employ fraud and deceit
to undermine campaigns. Fraudulent solicitations of funds on behalf of a candidate or political
party committee have been prohibited without any required showing of damage to the
misrepresented candidate or political party committee. See Bipartisan Campaign Reform Act of
2002, 8 309, Pub. L. No. 107-155, 116 Stat. 81, 104 (2002) (“BCRA”), codified at 52 U.S.C.

§ 30124(b).

In addition, while both subsections (a) and (b) of 52 U.S.C. § 30124 directly address
fraudulent actions “on behalf of any other candidate or political party,” they do not address
situations where a person falsely claims to represent another type of political committee or
claims to be acting on behalf of a fictitious political organization, rather than an actual political
party or a candidate. For example, the current statute does not bar fraudulent misrepresentation
or solicitation on behalf of a corporate or union separate segregated fund or a non-connected
political committee.

Legislative Language:
Section 322 of the Federal Election Campaign Act of 1971 (52 U.S.C. § 30124) is amended:

1) in subsection (a), by striking “who is a candidate for Federal office or an employee or
agent of such a candidate”;

@) in paragraph (a)(1), by striking “candidate or political party or employee or agent
thereof on a matter which is damaging to such other candidate or political party or
employee or agent thereof” and inserting “candidate, political party, other real or
fictitious political committee or organization, or employee or agent of any of the
foregoing,”; and



3) in paragraph (b)(1), by striking “candidate or political party or employee or agent
thereof” and inserting “candidate, political party, other real or fictitious political
committee or organization, or employee or agent of any of the foregoing,”.



Conversion of Campaign Funds
Section: 52 U.S.C. § 30114

Recommendation: Congress should amend the Federal Election Campaign Act’s prohibition of
the personal use of campaign funds to extend its reach to all political committees.

Explanation: In 2007, the Department of Justice noted, “[r]ecent years have seen a dramatic rise
in the number of cases in which candidates and campaign fiduciaries steal money that has been
contributed to a candidate or political committee for the purpose of electing the candidate or the
candidates supported by the political committee.” See U.S. Department of Justice, Federal
Prosecution of Election Offenses, 194-95 (7" ed. May 2007). In fact, the Commission has seen a
substantial number of instances where individuals with access to the funds received by political
committees have used such funds to make unauthorized disbursements to pay for their own
personal expenses.

The Commission proposes to revise 52 U.S.C. § 30114(b) to address this growing
problem by prohibiting the use by any person of any political committee’s receipts for expenses
that would exist irrespective of the political committee’s political activities. Political activities
would include activities in connection with a Federal election, as well as activities in furtherance
of a political committee’s policy or educational objectives and other legitimate committee
functions and related administrative expenses. Such an amendment would provide for coherent
and consistent application of FECA.

Legislative Language:
Section 313 of the Federal Election Campaign Act of 1971 (52 U.S.C. § 30114) is amended:

1) in paragraph (b)(1), by inserting “or a receipt accepted by any other political
committee” after “subsection (a)”;

@) in paragraph (b)(2), by striking “contribution or donation” and replacing with
“contribution, donation, or receipt”;

(3) in paragraph (b)(2), by striking “campaign or individual’s duties as a holder of
Federal office,” and inserting “campaign, individual’s duties as a holder of
Federal office, or political committee’s political activities,”.



Prohibit Aiding or Abetting the Making of
Contributions in Name of Another

Sections: 52 U.S.C. § 30122

Recommendation: Congress should amend the prohibition of making contributions in the name
of another in the Federal Election Campaign Act to also prohibit directing, helping or assisting
the making of a contribution in the name of another.

Explanation: Since its enactment in 1972, FECA has prohibited contributions in the name of
another. Specifically, the statute prohibits making a contribution in the name of another person
or knowingly permitting another to use one’s name to effect such a contribution. Additionally,
knowingly accepting a contribution made by one person in the name of another is also
prohibited. 52 U.S.C. 8 30122. These prohibitions promote the important and long-recognized
governmental interest in fighting corruption and its appearance by ensuring accurate disclosure
of the true sources and amounts of campaign contributions and preventing circumvention of
FECA’s contribution limits and source prohibitions. This section of FECA is one of its most
frequently violated provisions. See U.S. Department of Justice, Federal Prosecution of Election
Offenses, 166 (7™ ed. May 2007). People attempting to violate FECA’s limits on the sources and
amounts of contributions often attempt to avoid detection by laundering their illegal
contributions through straw donors.

In 1989, the Commission added a provision to its regulation providing that no person
shall “[k]nowingly help or assist any person in making a contribution in the name of another.”
11 C.F.R. 8 110.4(b)(1)(iii) (1989); see Affiliated Committees, Transfers, Prohibited
Contributions, Annual Contribution Limitations and Earmarked Contributions, 54 Fed. Reg.
34,098, 34,104-05 (Aug. 17, 1989). The Commission promulgated section 110.4(b)(2)(iii) after
a federal district court held the previous year that a defendant had violated section 30122 “by
knowingly assisting in the making of contributions in the name of another.” See FEC v.
Rodriguez, Final Order and Default Judgment, Case No. 86-687-Civ-T-10 (M.D. Fla. Oct. 28,
1988) (emphasis added). In the nearly three decades since the FEC promulgated section
110.4(b)(2)(iii), the agency has consistently and repeatedly enforced section 30122 in
administrative enforcement matters against respondents who knowingly helped or assisted
conduit contributions. Doing so has permitted the Commission to reach actors in schemes who
initiated, instigated and significantly participated in another person’s making of a contribution in
the name of another. In one such enforcement proceeding, the Commission’s authority to
promulgate this regulation was challenged, and a federal district court agreed with the challenger
and struck down the regulation. That court found that the regulation’s prohibition went beyond
the prohibitions in FECA, stating that legislation is therefore required to expand the reach of
FECA in this way. See FEC v. Swallow, 304 F. Supp. 3d 1113, 1116 (D. Utah 2018). The court
also issued a nationwide injunction, which makes a different court reaching a different result
unlikely.

This Legislative Recommendation would incorporate the language of the Commission’s
stricken regulation into FECA, modified to include direct along with help or assist.



Legislative Language:

Section 320 of the Federal Election Campaign Act of 1971 (52 U.S.C. § 30122) is amended by
adding to the end the following:

“No person shall knowingly direct, help or assist any person in making a contribution in the
name of another.”

10



Increase and Index for Inflation Registration and Reporting Thresholds
Sections: 52 U.S.C. §8 30101, 30104 and 30116

Recommendation: Congress should increase and index for inflation certain registration and
reporting thresholds in the Federal Election Campaign Act that have not been changed since the
1970s.

Explanation: Most of the Federal Election Campaign Act’s contribution limits and registration
and reporting thresholds were set in the 1970s. Because over twenty years of inflation had
effectively reduced FECA’s contribution limits in real dollars, the Bipartisan Campaign Reform
Act of 2002 increased most of the Act’s contribution limits to adjust for some of the effects of
inflation. Furthermore, BCRA indexed these limits for inflation to address inflation in future.
The Commission proposes extending this approach to registration and reporting thresholds,
which have been effectively reduced by inflation since those thresholds were established in 1971
or 1979.

Since 1971, FECA has provided that any group of persons that receives contributions or
makes expenditures in excess of $1,000 in a calendar year must register and report as a political
committee. 52 U.S.C. § 30101(4)(A). FECA also requires political committees to abide by the
contribution limits and source prohibitions specified in FECA. Since 1979, FECA has provided
that local political party organizations are also subject to a $1,000 threshold for federal political
committee status. 52 U.S.C. § 30101(4)(C). The Commission recommends that Congress
increase these thresholds to amounts determined appropriate by Congress, and then index those
amounts for inflation to prevent erosion in the future. Raising this threshold would be
particularly beneficial for local and Congressional district committees of political parties. These
organizations frequently breach the $1,000 threshold. An increased threshold would permit
limited spending on federal elections without triggering federal political committee status for
local and Congressional district committees of political parties.

Since 1979, FECA has required persons (other than political committees) who make
independent expenditures in excess of $250 in a calendar year to report such expenditures to the
Commission. 52 U.S.C. § 30104(c)(1). The Commission recommends that Congress increase
this threshold to an amount determined by Congress and index this amount for inflation.

Increasing these thresholds would take into account many years of inflation and the
general increase in campaign cost and ease the compliance burdens on smaller organizations and
individuals. Additionally, by increasing the thresholds, Congress would exempt some
individuals and small organizations that engage in only minimal spending from the Act’s
registration and reporting requirements. Increasing the registration and reporting thresholds to
compensate for inflation would leave significant financial activity subject to regulation as
intended by Congress when it enacted the FECA.

11



Legislative language:
Section 301 of the Federal Election Campaign Act of 1971 (52 U.S.C. 8 30101) is amended:

1) in paragraph (4)(A), by striking both references to “$1,000” and by inserting a
dollar amount determined by Congress; and

(@) in paragraph (4)(C), by striking both references to “$5,000” and both references to
“$1,000” and by inserting dollar amounts determined by Congress.

Section 304 of the Federal Election Campaign Act of 1971 (52 U.S.C. § 30104) is amended, in
paragraph (c)(1) by striking “$250” and inserting a dollar amount determined by Congress.

Section 315(c) of the Federal Election Campaign Act of 1971 (52 U.S.C. 8 30116(c)) is
amended—

1) in paragraph (1), by inserting after subparagraph (C) the following:
“(D) Inany calendar year after 2018—

(i) a threshold established by section 301(4)(A) or (4)(C) shall be
increased by the percent difference determined under subparagraph (A);

(ii) each amount so increased shall remain in effect for the calendar year;
and

(iii) if any amount after adjustment under clause (i) is not a multiple of
$100, such amount shall be rounded to the nearest multiple of $100.”;

(@) in paragraph (2)(B)(i), by deleting “and” at the end;
(3) in paragraph (2)(B)(ii), by replacing the period at the end with “; and””; and
4) by inserting after paragraph (2)(B)(ii) the following:

“(iii) for purposes of section 301(4)(A) and (4)(C), calendar year 2018.”.

12



Increase the In-Home Event Exemption and Unreimbursed Travel Expense Exemption for
Candidates and Political Parties

Section: 52 U.S.C. § 30101(8)(B)(ii) and (iv)

Recommendation: Increase the in-home event exemption and unreimbursed travel expense
exemption for candidates to the current contribution limit and index for inflation. Establish a
separate in-home event exemption and unreimbursed travel expense exemption for each political
party committee, increase the exemption to an amount deemed appropriate by Congress, and
index it for inflation.

Explanation: Under FECA, an individual may spend up to $1,000 per candidate, per election
and up to $2,000 per calendar year on behalf of all political committees of the same party for
food, beverages, and invitations for an event held in the individual’s home without making a
contribution. FECA also permits an individual to spend up to $1,000 per candidate, per election
and up to $2,000 per calendar year on behalf of all political committees of the same party for
unreimbursed travel expenses on behalf of the campaign or political party without making a
contribution.

When Congress created the in-home event exemption and unreimbursed travel expense
exemption in 1974, it did not limit spending under these exemptions. See Federal Election
Campaign Act Amendments of 1974, Pub. L. No. 93-443, § 102(c), 88 Stat. 1263, 1269 (1974).
Congress added the current exemption limits in 1979, setting the amount for candidates as the
same as the contribution limit then in effect ($1,000 per election) and setting the amount for
political parties as 40% of the contribution limit then in effect for state, district, and local parties
(%5,000 per calendar year) and 10% of the contribution limit then in effect for national parties
($20,000). See Federal Election Campaign Act Amendments of 1979, Pub. L. No. 96-187,

8 101, 93 Stat. 1339 (1980). Since then, Congress has doubled the contribution limits for
candidates and state, district, and local party committees, indexing both limits for inflation, as
well as increased and indexed for inflation the contribution limit for national party committees.

The Commission recommends that Congress update the in-home event exemption and
unreimbursed travel expense exemption on behalf of candidates to reflect the spending limit as
originally intended and index these amounts for inflation (i.e., one contribution limit or currently
$2,700). With respect to political parties, sharing an in-home event exemption and unreimbursed
travel expense exemption among all committees of a political party imposes significant
regulatory burdens on national, state, district, and local committees to keep track of such exempt
spending. Therefore, the Commission further recommends that Congress grant each political
party committee its own in-home event exemption and unreimbursed travel exemption as well as
increasing the increase the exemption limits on behalf of political parties at an amount deemed
appropriate by Congress, adjusted for inflation.
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Permit Political Committees to Make Disbursements by
Methods Other Than Check

Section: 52 U.S.C. § 30102(h)(1)

Recommendation: Congress should delete the reference to a “check drawn on” an account at a
campaign depository as the only permissible method of making political committee
disbursements.

Explanation: The Federal Election Campaign Act requires all political committees to maintain
at least one campaign depository account and to make all disbursements (other than from petty
cash) “by check drawn on such accounts in accordance with this section.” See 52 U.S.C.

8 30102(h)(1). Since this provision was adopted, financial payments have evolved to include
credit cards, debit cards, and other well-established electronic transaction methods.? The
Commission accordingly recommends deletion of FECA’s requirement that disbursements be
made “by check drawn on” campaign depository accounts. The Commission recommends
substituting technology-neutral language to require that committees make disbursements “from
such accounts.”

Legislative Language:

Section 302(h)(1) of the Federal Election Campaign Act of 1971 (52 U.S.C. § 30102(h)(1)) is
amended to revise the last sentence to read as follows: “No disbursements may be made (other
than petty cash disbursements under paragraph (2)) by such committee except from such
accounts.”.

2 See, e.g., Fed. Reserve Sys., 2013 Federal Reserve Payments Study: Recent and Long-Term Payment
Trends in the United States: 2003-2012, at 6-8, 12 (2013), https://www.frbservices.org/assets/news/research/2013-
fed-res-paymt-study-summary-rpt.pdf (last visited Dec. 12, 2018)(noting that “fewer checks enter the banking
system as paper at all” as more checks are processed electronically); Fed. Reserve Sys., 2010 Federal Reserve
Payments Study: Noncash Payment Trends in the United States: 2006-2009, at 4 (2011),
https://www.frbservices.org/assets/news/research/2010-payments-study-summary-report.pdf (last visited Dec. 12,
2018)(noting that electronic payments — whether made by debit card, credit card, or through automated
clearinghouses — “collectively exceed three-quarters of all noncash payments” in U.S.).
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Update Citations to Reflect the Recodification of FECA

Legislation: H.R. 2832 (114" Congress)

Explanation and Recommendation: On September 1, 2014, a new title in the United States Code
was established for codifying legislation related to VVoting and Elections. The new Title 52
includes the Federal Election Campaign Act. In order to ensure that other laws accurately reflect
the new location of the Federal Election Campaign Act in the United States Code, legislation is
needed to conform citations to the Federal Election Campaign Act in various other laws to its
current codification. In the 114" Congress, H.R. 2832 was a bill that would have provided the
necessary updates. See H.R. 2832, 114" Cong. (2015). The bill passed the House of
Representatives on September 6, 2016, by voice vote. The Senate did not act on it. Similar
legislation should be enacted in order to promote public understanding and access to the Federal
Election Campaign Act.
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Repeal the Convention Funding Provisions Rendered Non-Operational by the
Gabriella Miller Kids First Research Act

Section: 26 U.S.C. § 9008

Recommendation: Congress should repeal the provisions of the Presidential Election Campaign
Fund Act that allocate and govern the use of funds through the now-defunct public convention
financing program.

Explanation: The Gabriella Miller Kids First Research Act, Pub. L. 113-94, 128 Stat. 1085
(2014) (the “Research Act”), amended the Presidential Election Campaign Fund Act, 26 U.S.C.
88 9001-9013 (the “Funding Statute™), by terminating the longstanding entitlement of national
party committees to public funds to finance their presidential nominating conventions. But the
Research Act did not repeal the convention financing provisions. Rather, the Research Act
implemented the termination by requiring that the funds in question be transferred to a “10-Year
Pediatric Research Initiative Fund” instead of to the national party committees.® See Pub. L.
113-94, § 2(a), 128 Stat. 1085 (codified at 26 U.S.C. § 9008(i)).

Prior to the Research Act, the Commission had promulgated numerous regulations
implementing the Funding Statute. See 11 C.F.R. part 9008. Many of these public funding
regulations no longer serve a functional purpose following the Research Act, yet the statutory
provisions that they implement remain in place. These statutory and regulatory provisions,
which the Research Act rendered inoperative, may confuse the public as to the state of the law.
By repealing those inoperative provisions, Congress can clarify the law.

The following statutory provisions are no longer operational and should be removed:

e 26 U.S.C. 8§9008(b)(3) — requires the Secretary of the Treasury to make payments to
“the national committee of a major party or a minor party which elects to receive its
entitlement”;

e 26 U.S.C. §9008(c) — restricts national party committees from using funds received
under the Funding Statute except for expenses incurred with respect to a presidential
nominating convention or to repaying loans or otherwise restoring funds that were used
to defray such expenses;

e 26 U.S.C. 89008(d) — limits expenditures by national party committees to the amount
of funds to which they are entitled under the Funding Statute, and sets out exceptions to
this limitation;

e 26 U.S.C. 8 9008(e) — states the date on which the national party committees may begin
receiving funds;

3 The Research Act did delete the statutory requirements for the Commission to report to Congress regarding

payments to and expenses of national party committees for presidential nominating conventions. Pub. L. No. 113-
94, § 2(c)(1), 128 Stat. 1085-96 (deleting 26 U.S.C. § 9009(a)(4)-(6)). The Research Act also removed statutory
provisions that criminalized (1) a national party committee’s spending more than the limit established by 26 U.S.C.
8 9008(d); (2) any person’s spending public convention funds on expenses other than a national party committee’s
convention expenses; and (3) giving or accepting a kickback in connection with any convention expense. Id.

§ 2(c)(2) (amending 26 U.S.C. § 9012).
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e 26 U.S.C. 8§ 9008(f) — requires the Secretary of the Treasury to transfer to the Treasury
any remaining funds in a national party committee’s account after the close of a
nominating convention;

e 26 U.S.C. 8§ 9008(g) — states that any major or minor party may file a statement with the
Commission designating the national committee of that party; and requires the
Commission, upon verifying the statement, to certify to the Secretary of the Treasury the
payment amount the national party committee is entitled to;

e 26 U.S.C. 8 9008(h) — grants the Commission the authority to require repayments from
a national party committee that has received funds under the Funding Statute.

Legislative Language:
Section 9008 of the Internal Revenue Code of 1986 is amended as follows:
1) in subsection (b), by striking paragraph (3); and

(@) by striking subsections (c), (d), (e), (f), (g), and (h).
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441 G St. N.W.
Washington, DC 20548

February 3, 2020

The Honorable Amy Klobuchar
Ranking Member

Committee on Rules and Administration
United States Senate

Campaign Finance: Federal Framework, Agency Roles and Responsibilities, and
Perspectives

Campaign finance is the raising and spending of money to influence electoral campaigns at the
federal, state, and local levels. The Federal Election Commission (FEC) reported that in 2017
and 2018, candidates, party committees, and political action committees (PAC) raised about
$8.6 billion and spent about $6 billion on activities associated with federal elections.! With such
large sums of money involved, concerns about limiting the potential for political corruption and
providing transparency to voters, while protecting free speech, have been at the heart of
campaign finance law.

The Federal Election Campaign Act of 1971 (FECA) as amended, regulates the raising and
spending of campaign funds—including establishing limits and prohibitions—and requires the
disclosure of certain contributions in federal elections.2 Since the passage of FECA, judicial
rulings have invalidated a number of the Act’s provisions. For example, in 2010, court rulings
struck down (1) a prohibition on corporations using their general treasuries to make independent
expenditures—that is, spending for a communication that advocates for or against a clearly
identified candidate and is not made in cooperation with, or at the suggestion of, a candidate or
political party; and (2) limits on contributions to groups that only make independent
expenditures—known as Super PACs.3 While Super PACs are required to disclose the names
of contributors, the original sources of some contributions may not be known, raising concerns
among those arguing for transparency about the range of funding sources that may support or
oppose a particular candidate’s campaign. For example, a Super PAC may disclose a tax-
exempt organization as a contributor, yet the donors to that organization are generally not

1FEC reported that this information is based on campaign finance reports filed with the FEC that cover activity from
January 1, 2017 through December 31, 2018. Not all money raised in this cycle has been spent at the time of the
filing deadline, accounting for the differences between the two amounts.

252 U.S.C. §8 30101-30145. Federal campaigns are prohibited from accepting contributions from certain types of
organizations and individuals. For example, corporations and unions are banned from making contributions from their
general treasuries to political campaigns of federal candidates.

3Citizens United v. FEC, 558 U.S. 310 (2010); SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010) (en banc), cert.
denied, 562 U.S. 1003 (2010). SpeechNow.org appealed portions of the case to the U.S. Supreme Court, which
declined to hear the case. Super PACs are also known as independent expenditure-only organizations.
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publicly disclosed.4

Among other prohibitions, FECA prohibits foreign nationals from making contributions or
donations of money or other things of value, or spending money in federal, state, or local
elections.5 Reports of foreign interference during the 2016 election, and concerns about future
interference have focused attention on campaign finance and other election administration
policies in the United States. At the federal level, the FEC is responsible for civil enforcement of
FECA, while the Department of Justice (DOJ) is responsible for investigating and prosecuting
criminal violations of the Act’s provisions. Additionally, the Internal Revenue Service (IRS) is
responsible for investigating and enforcing tax-exempt organizations’ compliance with the
applicable tax provisions related to political campaign intervention.é

You asked us to provide information on issues related to the enforcement of campaign finance
law in connection with federal elections. This report provides information on three areas related
to campaign finance: (1) the legal framework of campaign finance in federal elections; (2)
federal agencies’ roles and responsibilities, including challenges faced, if any, in enforcement
efforts; and (3) the perspectives of literature and selected organizations on key aspects of the
federal campaign finance framework, including the enforcement of campaign finance laws (i.e.,
statutes and regulations).

To address the first area on the legal framework, we reviewed relevant statutes, regulations,
and court cases to understand the federal election campaign finance law governing
contributions and expenditures, such as prohibitions, limits, disclosure requirements, and
responsibilities for enforcement, as well as law governing tax-exempt organizations’ political
campaign intervention.

To address the second area on federal agencies’ roles and responsibilities in administering and
enforcing campaign finance laws, we reviewed information from the FEC, which is involved in
interpreting and administering federal campaign finance law and investigating violations and
enforcing compliance with campaign finance law in connection with federal elections. We also
reviewed information from DOJ, which is responsible for investigating and prosecuting criminal
violations related to campaign finance. We also reviewed information from IRS because it
oversees compliance with the tax law governing allowable levels of political campaign
intervention by tax-exempt organizations. More specifically, we reviewed documentation from
the FEC, DOJ, and IRS related to how they implement their respective functions and strategic
objectives, and the methods they use to administer or enforce campaign finance-related law and
identify and address violations, including the prohibition on foreign contributions and
expenditures in federal elections. These documents include policies, procedures, and guidance,
as well as existing agreements between FEC and DOJ regarding enforcement of FECA. We
also interviewed officials from each agency to better understand how they carry out the

4For example, certain social welfare organizations that are tax-exempt under 26 U.S.C. § 501(c)(4) report some
donor information to the Internal Revenue Service, but that information is not subject to public disclosure. See 26
U.S.C. § 6104(b). However, after a recent court decision, if those social welfare organizations make independent
expenditures, they are generally required to report certain donor information to FEC, which does publish such
information on its website. Citizens for Responsibility and Ethics in Washington (CREW) v. FEC and Crossroads
Grassroots Policy Strategy (Crossroads GPS), 316 F. Supp. 3d 349 (D.D.C. 2018).

552 U.S.C. § 30121(a)(1)(A).

8According to law and IRS guidance, political campaign intervention is direct or indirect participation or intervention in
political campaigns on behalf or in opposition to any candidate for public office. See 26 U.S.C. § 501(c)(3).
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agencies’ functions with respect to campaign finance-related law, as well as to obtain their
perspectives on any challenges faced in administering and enforcing the law. For example, we
met with all four FEC commissioners in July 2019, as well as FEC senior officials. We describe
in this report the challenges that FEC, DOJ, and IRS officials identified that were relevant to the
scope of our review.

To describe how the FEC identifies potential campaign finance violations, we reviewed and
analyzed enforcement data from FEC’s Office of General Counsel’s and Alternative Dispute
Resolution Office’s Law Manager System to identify the sources of FEC'’s enforcement actions
for fiscal years 2002 through 2017.7 To describe how the FEC enforces campaign finance law,
we reviewed and analyzed enforcement data from the Law Manager System and the
Administrative Fine Program’s Disclosure Suite to identify the distribution of the FEC's
enforcement activities, which represents the matters under review, ongoing and closed, matters
resulting in dismissal or settlement, and administrative fines cases unchallenged and challenged
for fiscal years 2002 through 2017. To identify the types of campaign finance violations that
were enforced by the FEC, we reviewed and analyzed data from the Law Manager System for
matters under review closed during fiscal years 2012 through 2017.8 We also reviewed and
analyzed data from the Law Manager System to identify how the FEC has enforced allegations
of violations of the foreign national prohibition for fiscal years 2002 through 2017. To assess the
reliability of FEC’s enforcement data, we performed electronic data testing for obvious errors in
accuracy and completeness, and queried agency officials knowledgeable about those data
systems to determine the processes in place to ensure the integrity of the data. We found the
data sufficiently reliable to provide information on FEC's efforts to enforce campaign finance
law.

To identify the number of FECA-related charges filed in cases prosecuted by DOJ, we reviewed
and analyzed case management data from DOJ’s Criminal Division’s Public Integrity Section
and the U.S. Attorneys’ Offices, which share responsibility for prosecuting campaign finance
violations. For the Public Integrity Section, we reviewed and analyzed data for fiscal years 2010
through 2017.° Specifically, we obtained data from the Section on all cases that were
categorized using a program code for “campaign finance” in the Automated Case Tracking
System, based on the judgment of knowledgeable DOJ attorneys, as well as all cases that
included criminal charges brought under FECA. To identify applicable charges, we interviewed
officials from the Section and reviewed DOJ guidance on the federal prosecution of election
offenses.10 We developed a list of statutes with campaign finance offenses and provided the list
to DOJ to ensure the list was accurate and complete. The Section extracted data from the
Automated Case Tracking System for all cases that were opened under the campaign finance,
wire fraud, or conspiracy statutes and any cases that were opened under the relevant program
category codes for fiscal years 2010 through 2017. Further, the Section manually pulled court
and internal documents (e.g. case opening and closing forms) and reviewed those documents

"We focused on fiscal years 2002 through 2017 because FECA’s most recent significant amendment was the
Bipartisan Campaign Reform Act of 2002 (BCRA). Pub. L. No. 107-155, 116 Stat. 81. In addition, fiscal year 2017 is
the latest period for which we obtained complete data from the FEC.

8For the closed matters under review, we focused on fiscal years 2012 through 2017 because these data were the
most complete and available at the time of this review.

9We selected the fiscal year 2010 through 2017 time frame to capture information on DOJ's campaign finance
enforcement efforts across multiple presidential administrations. In addition, fiscal year 2017 was the last complete
year of DOJ data available at the time of our request.

1oDepartment of Justice, Federal Prosecution of Election Offenses, Eighth Edition, December 2017.
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to determine which cases had accompanying statutes associated with violations of FECA
provisions. We also reviewed and analyzed case management data from the Executive Office
for United States Attorneys’ Legal Information Office Network System, to determine the total
number of charges filed for violations of FECA provisions by U.S. Attorneys’ Offices for fiscal
years 2015 through 2017. At the time of our review, data on FECA charges were the most
complete for these three fiscal years.1! We assessed the reliability of the data provided by DOJ
by reviewing data system user manuals and data dictionaries, identifying inconsistencies, and
working with agency officials to resolve issues or identify potential limitations. We found the data
sufficiently reliable to provide information on the number of FECA charges filed in cases
prosecuted by DOJ.

To describe how IRS identifies impermissible levels of political campaign intervention by tax-
exempt organizations and the outcomes of the agency’s enforcement efforts, we reviewed and
analyzed data from IRS’s Reporting Compliance Case Management System to identify the
agency'’s sources and dispositions of closed examinations as well as the types of tax-exempt
organizations examined during fiscal years 2010 through 2017.12 We assessed the reliability of
these data by reviewing data system user manuals and data dictionaries and querying agency
officials knowledgeable about the data system to determine the processes in place to ensure
the integrity of the data. We determined that the IRS data were sufficiently reliable for the
purpose of providing information on IRS’ efforts to enforce compliance with provisions related to
political campaign intervention.

We also interviewed FEC and DOJ officials about guidance and procedures used to coordinate
and document referrals of matters involving potential FECA violations between the two
agencies, and assessed processes against the implementation of collaborative mechanisms?13
and applicable internal control guidance on documentation and organizational knowledge
retention from Standards for Internal Control in the Federal Government.14

To address the third area related to perspectives on key aspects of the campaign finance
framework, we performed a literature review of scholarly publications, government reports, and
publications by nonprofits and think tanks from 2016 through 2018.1> We also conducted
interviews with subject-matter specialists on campaign finance issues from a hongeneralizable

liEffective September 1, 2014, FECA (previously codified under in the United States Code under 2 U.S.C. § 431 et
seq) was consolidated with other laws governing voting and elections in the new title 52 of the United States Code.
Case management data from the Executive Office for United States Attorneys did not capture charges under Title 2
with sufficient precision for our purposes; therefore we restricted our analysis to charges filed under Title 52 starting
with fiscal year 2015.

12ye requested data on closed examinations from IRS beginning in fiscal year 2010 because the Supreme Court and
federal appeals court rulings in Citizens United v. FEC and SpeechNow.org v. FEC changed the campaign finance
landscape, enabling corporations (including nonprofit corporations) to (1) use their general treasuries to make
unlimited independent expenditures and electioneering communications and (2) make unlimited contributions to
Super PACs. After these decisions in 2010, nonprofit corporations, such as tax-exempt social welfare organizations
(501(c)(4) organizations) that are incorporated, could make independent expenditures, electioneering
communications, and contribute to Super PACs. We recognize that some of the examinations closed in 2010 may
include activity prior to this time frame.

13GAO, Managing for Results: Key Consideration for Implementing Interagency Collaborative Mechanisms, GAO-12-
1022 (Washington, D.C.: Sept. 27, 2012).

14GAO, Standards for Internal Control in the Federal Government, GAO-14-704G (Washington, D.C.: Sept. 2014).

15We reviewed literature published from calendar years 2016 through 2018. This time frame includes the 2016 U.S.
Presidential election, and extends through the end of the most recent calendar year at the time of our review.
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sample of research, advocacy, or practitioner organizations, selected to represent a range of
views about the campaign finance framework. While the information we obtained from our
literature review and interviews with specialists from selected organizations cannot be
generalized or be considered representative of all views on campaign finance issues, they
provided important perspectives on key aspects of the campaign finance framework, including
the scope and nature of campaign finance laws, the purposes served by contribution limits, the
benefits and costs of unlimited independent expenditures, and the extent to which the sources
of campaign funding should be disclosed. For a more detailed discussion on our scope and
methodology, see enclosure |I.

We conducted this performance audit from April 2018 to February 2020 in accordance with
generally accepted government auditing standards. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit objectives.

Legal Framework

What is campaign finance?

Campaign finance refers to the raising and spending of money to influence electoral campaigns
at the federal, state, and local levels. Most spending on elections is privately financed, via
individuals, political committees, and other organizations such as corporations, unions, and tax-
exempt organizations.16 Federal public financing is available for qualifying candidates for
President of the United States during both the primaries and the general election. Consistent
with FECA, the federal campaign finance-related activities subject to campaign finance laws
include contributions, expenditures, independent expenditures, and electioneering
communications. For example, contributions involve giving money to an entity, such as a
political committee, and expenditures involve spending money directly for the purpose of
influencing a federal election. There are several methods by which these activities are
regulated—such as the imposition of disclosure and disclaimer requirements, setting limits on
contributions to candidates’ campaigns, and providing a method for public financing of
Presidential elections. Figure 1 provides an overview of these regulated activities.

16Campaigns may not accept contributions from the general treasuries of corporations, labor organizations or
national banks. See 52 U.S.C. § 30118; 11 C.F.R. § 114.2. This prohibition applies to any incorporated organization,
including a nonstock corporation, a trade association, an incorporated membership organization and an incorporated
cooperative. A campaign may, however, accept contributions from PACs established by corporations, labor
organizations, incorporated membership organizations, trade associations, and national banks.
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Figure 1: Types of Campaign Finance-Related Activities Subject to Federal Campaign
Finance Law

What laws address campaign finance in federal elections?

Federal campaign finance law is composed of a set of limits, restrictions, and requirements
regarding the contribution and spending of money in connection with elections. FECA and its
implementing regulations set forth the provisions governing this area of law and several court
decisions have had a significant impact on FECA’s scope.

FECA provides for both disclaimer and disclosure requirements and sets limits on how much
certain individuals and organizations may contribute, as well as who may make campaign
contributions. For example, FECA prohibits foreign nationals from making a contribution or
donation in connection with federal, state, or local elections and from making expenditures,
independent expenditures, or disbursements for electioneering communications. FECA also
prohibits a person from soliciting, accepting, or receiving such a contribution or donation from a
foreign national.1” Since the enactment of FECA in 1971, subsequent legislation and court
rulings have further shaped the campaign finance framework. For example, the Bipartisan
Campaign Reform Act of 2002 (BCRA) included several provisions designed to end the use of
“soft money," or money raised outside the limits and prohibitions of federal campaign finance
law, and prohibited corporations and unions from using their general treasuries to fund
electioneering communications.8 In 2010, the U.S. Supreme Court invalidated the longstanding
prohibition on corporations using their general treasuries to fund independent expenditures and

1752 U.S.C. § 30121; 11 C.F.R. § 110.20. Foreign nationals are prohibited from making any of the following:
contribution or donation of money or other thing of value or an implied promise to make a contribution or donation in
connection with any federal, state, or local election; contribution or donation to any committee or organization of a
national, state, district, or local political party; donation to a presidential inaugural committee; disbursement for an
electioneering communication; or any expenditure, independent expenditure, or disbursement in connection with a
federal, state, or local election. Foreign nationals are also prohibited from directing, dictating, controlling, or directly or
indirectly participating in the decision-making process of any person, such as a corporation, labor organization,
political committee, or political organization with regard to such person’s federal or non-federal election-related
activities.

18pyb. L. No. 107-155, 116 Stat. 81.
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BCRA's prohibition on corporations using their general treasuries to fund electioneering
communications in Citizens United v. FEC.19 As a result, corporations may use their general
treasury funds to fund independent expenditures explicitly calling for the election or defeat of
federal candidates or electioneering communications, which refer to those candidates during
pre-election periods, but do not necessarily explicitly call for their election or defeat. Following
Citizens United v. FEC, the U.S. Court of Appeals for the District of Columbia Circuit determined
in SpeechNow.org v. Federal Election Commission that contributions to PACs that make only
independent expenditures could not be constitutionally limited.20 As a result, these entities,
known as Super PACS, may accept unlimited amounts of funds, including from corporations,
unions, and individuals, to fund independent expenditures that advocate for the election or
defeat of federal candidates. Figure 2 shows the significant legislation and court decisions
related to campaign finance activities, since the enactment of FECA in 1971.

19558 U.S. 310.
20599 F.3d.
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Figure 2: Significant Campaign Finance Legislation and Court Decisions, Since
Enactment of the Federal Election Campaign Act of 1971 (FECA)

apub. L. No. 92-225, 86 Stat. 3 (1972).

bpub. L. No. 93-443, 88 Stat. 1263.

¢424 U.S. 1 (1976).

dpub. L. No. 94-283, 90 Stat. 475.

epub. L. No. 96-187, 93 Stat. 1339 (1980).

Pub. L. No. 107-155, 116 Stat. 81.

9540 U.S. 93 (2003).

h551 U.S. 449 (2007).

558 U.S. 310 (2010); 599 F.3d 686 (D.C. Cir. 2010) (en banc).
i572 U.S. 185 (2014).

Who can spend and raise money in federal elections?
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FECA permits individuals to make contributions, subject to certain limitations, to an unlimited
number of candidates, political parties, and political action committees.2! There are also various
types of political committees and organizations that are permitted to make contributions to
federal candidates, as well as to other committees and organizations.22 Federal campaign
finance law contains certain restrictions on individuals and entities that may contribute directly to
federal candidates. Figure 3 shows the individuals and entities allowed to make contributions to
federal candidates.

Figure 3: Individuals, Groups, Political Committees, and Other Entities That Can Make
Contributions to Federal Candidates

Note: Other political committees and organizations that cannot contribute to federal candidates may raise and spend
money in other ways in support of federal elections. For example, corporations and labor organizations cannot use
their general treasuries to make contributions to candidates or political committees, but may establish a separate
segregated fund, known as a corporate or labor PAC, among other things. Super PACs may not contribute directly to
federal candidates, but they may raise unlimited funds from corporations, unions, and individuals and spend unlimited
funds in the form of independent expenditures.

aUnder FEC regulations, a separate segregated fund is a political committee established, administered or financially
supported by a corporation or labor organization—also referred to as corporate or labor PAC. See 11 C.F.R. §
114.1(a)(2)(iii).

bA nonconnected PAC is considered any committee that conducts activities in connection with an election, but that is
not a party committee, an authorized committee of any candidate for federal election, or a separate segregated fund.

21See, e.g., 52 U.S.C. 8§ 30116 (establishing contribution limits, among other things); McCutcheon v. FEC, 572 U.S.
185 (2014) (holding that biennial aggregate contribution limits are unconstitutional). For a summary of the contribution
limits for calendar years 2019 and 2020, see enclosure Il.

22FECA generally defines political committees as any committee, club, association, or other group of persons, which
receives contributions or makes expenditures aggregating in excess of $1,000 during a calendar year. 52 U.S.C. §
30101(4). The Supreme Court held in Buckley v. Valeo that only organizations under the control of a federal
candidate or whose major purpose is the election or defeat of federal candidates may be regulated as political
committees. Buckley v. Valeo, 424 U.S. at 79-80.
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In addition to contributions directly to federal candidates, individuals and organizations can
contribute and spend money to influence elections in other ways. Figure 4 below shows in
greater detail the types and flow of contributions and independent expenditures that individuals,
political committees, and other organizations are allowed to make in connection with federal
elections. As discussed earlier, a contribution is anything of value given, loaned or advanced to
influence a federal election. In contrast, independent expenditures refer to purchases, often for
political advertising, that explicitly call for the election or defeat of a clearly identified federal
candidate (e.g., “vote for Smith,” “vote against Jones”), must be made independent of parties
and candidates, and cannot be coordinated with candidates or parties. Some entities, like
political committees, can both raise and spend money to influence federal elections.23 For
example, PACs may make contributions to candidates and may also make independent
expenditures. In contrast, corporations and labor organizations cannot use their general
treasuries to make contributions to candidates or political committees, but may spend money in
other ways to influence federal elections.24 They may (1) establish a separate segregated fund,
known as a corporate or labor PAC; (2) make unlimited independent expenditures and
electioneering communications; and (3) make unlimited contributions to Super PACs. Super
PACs may not contribute directly to federal candidates, but they may raise unlimited funds from
corporations, unions, and individuals and spend unlimited funds in the form of independent
expenditures.

Under the Internal Revenue Code, certain tax-exempt organizations, such as social welfare
organizations that are tax-exempt under section 501(c)(4) (501(c)(4) organizations) and political
organizations that are tax-exempt under section 527 (527 organizations), may engage in
activities to influence elections, to varying extents. An organization may engage in some political
campaign intervention without losing its tax-exempt status under 501(c)(4) of the Internal
Revenue Code, so long as it continues to be primarily engaged in activities that promote social
welfare.2s Under FECA, a 501(c)(4) organization that is incorporated is prohibited from
contributing directly to federal candidates, but may raise unlimited funds and make independent
expenditures, as well as make contributions to Super PACs.26 Political organizations qualifying
for tax-exempt status under section 527 of the Internal Revenue Code are formed and operated
primarily to accept contributions or make expenditures for the purpose of influencing or
attempting to influence the selection, nomination, election, or appointment of any individual to

23A PAC may also distribute communications that support candidates and parties, including making independent
expenditures. There are several types of federal PACs—a nonconnected PAC, which is any PAC that is not a party
committee, an authorized committee of a candidate for federal election, or a separate segregated fund of a
corporation or labor organization; a leadership PAC formed by a candidate or officeholder; and a separate
segregated fund, which is established, administered or financially supported by a corporation or labor organization.

24See 52 U.S.C. § 30118.

25The Internal Revenue Code provides that a 501(c)(4) organization must be operated exclusively for the promotion
of social welfare. 26 U.S.C § 501(c)(4). IRS regulations provide that an organization is operated exclusively for the
promotion of social welfare if it is primarily engaged in promoting in some way the common good and general welfare
of the people of the community. The promotion of social welfare does not include direct or indirect participation or
intervention in political campaigns on behalf of or in opposition to any candidate for public office. 26 C.F.R. 8§
1.501(c)(4)-1(a)(2). 501(c)(5) labor organizations and 501(c)(6) trade associations may also engage in limited political
campaign intervention. See Rev. Rul. 2004-6. If these organizations make expenditures for a section 527(e)(2)
exempt function, they may be subject to tax under 527(f). Such exempt functions include influencing or attempting to
influence the selection, nomination, election, or appointment of any individual to any federal, state, or local public
office or office in a political organization, or the election of Presidential or Vice-Presidential electors, whether or not
such individual or electors are selected, nominated, elected, or appointed. 26 U.S.C. § 527(e)(2).

26See 52 U.S.C. § 30118.
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any federal, state, or local public office or office in a political organization, or the election of
presidential or vice presidential electors.2” Some, but not all, 527 organizations are political
committees regulated by the FEC,28 and 527 organizations that are not political committees may
engage in issue advocacy (other than electioneering communications), if it is not coordinated
with campaigns. For a summary of some of the types of political committees and other
organizations that are raising and spending money in support of federal elections, see enclosure
1"l

Figure 4: Overview of Individuals and Selected Political Committees and Other
Organizations—Types and Flow of Contributions and Expenditures Made In Connection
With Federal Elections

aFor the purpose of this figure, 527 organizations are those that are not also political committees regulated by the
Federal Election Commission (FEC).

bThe Internal Revenue Code contains an explicit prohibition on political campaign intervention by 501(c)(3) and
(c)(29) organizations. The 501(c)(4) social welfare organizations, 501(c)(5) labor organizations, and 501(c)(6) trade
associations may engage in limited political campaign intervention. See 26 U.S.C. § 501(c); 26 C.F.R. § 1.501(c)(4)-
1(a)(2)(ii); Rev. Rul. 2004-6.

2726 U.S.C. § 527(e).

28pglitical committees that are registered with FEC and are also organized under section 527 of the Internal Revenue
Code are subject to FEC reporting requirements and exempt from some IRS reporting requirements. 26 U.S.C. §
527()(5)(A).
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¢According to FEC officials while no legal provision prohibits unlimited contributions from a political party committee,
PAC, or a candidate committee to a Super PAC, this is unlikely to occur because these political committees are
limited to raising funds from sources permitted by the Federal Election Campaign Act of 1971 (FECA), as amended,
and in amounts subject to FECA's contribution limits. In contrast, Super PACs are permitted to raise funds in
unlimited amounts, including from some of the sources prohibited from contributing to political committees under
FECA.

What information are contributors and spenders required to report, and to whom?

At the federal level, political committees are required to register with the FEC and regularly file
disclosure reports, generally providing information about the following: (1) contributions
received; (2) expenditures made; (3) the identity of those making contributions of more than
$200 per calendar year (or election cycle in the case of a federal candidate committee) along
with the date and amount of the contribution; and (4) the identity of those to whom an
expenditure of more than $200 is made per calendar year (or election cycle in the case of a
federal candidate committee) along with the date, amount, and purpose of the expenditure.2®

Certain organizations other than political committees that spend money on elections, such as
501(c)(4) organizations, are also subject to certain FEC reporting requirements. If these
organizations make independent expenditures aggregating more than $250 during a calendar
year, they must submit a report to the FEC, which includes, among other things, for each
independent expenditure (1) whether the expenditure was made independently of a campaign;
(2) whether the expenditure supports or opposes a candidate; and (3) the identity of each
person who made a contribution to the organization of more than $200 when that contribution is
earmarked for political purposes and intended to influence elections or for the purpose of
furthering an independent expenditure.30

Organizations exempt from tax under section 501(c) or 527 of the Internal Revenue Code
generally are required to report certain information to IRS. These organizations must file a Form
990-series annual information return, which includes information about revenue and
expenditures.3! Generally, as part of that information return, organizations are required to report
names, addresses, and donation amounts for donors contributing more than $5,000 to the
organization.32 Tax-exempt organizations that engage in political campaign intervention on

29See 52 U.S.C. § 30104(b); 11 C.F.R. § 104.3.

30See 52 U.S.C. § 30104(c); 11 C.F.R. § 109.10(e). On August 3, 2018, the U.S. District Court for the District of
Columbia vacated the FEC regulation providing that such persons other than political committees need disclose only
the identification of donors who gave more than $200 annually when that donation was for the purpose of furthering
the reported independent expenditure. CREW v. FEC and Crossroads GPS, 316 F. Supp. 3d 349 (D.D.C. 2018). On
October 4, 2018, following the decision, FEC issued guidance stating that it will enforce the statute by requiring
disclosure of donors of over $200 annually when that donation is for the purpose of furthering an independent
expenditure, as well as donors of over $200 annually when that donation is earmarked for political purposes and
intended to influence elections.

3126 U.S.C. § 6033(a); 26 C.F.R. § 1.6033-2.

32See 26 C.F.R. § 1.6033-2(a)(2)(ii)(f). Such information must be reported on Schedule B (Form 990, 990-EZ, or 990-
PF), Schedule of Contributors. In 2018, IRS issued Revenue Procedure 2018-38, stating that certain 501(c)
organizations—including 501(c)(4) social welfare organizations, 501(c)(5) labor organizations, and 501(c)(6) trade
associations, among others—are no longer required to report the names and addresses of the donors on Schedule B
of the tax return, but they must continue to collect and record this information and make it available to IRS upon
request, when needed for tax administration. On July 30, 2019, in Bullock v. IRS, a district court found the Revenue
Procedure to be a legislative rule and set it aside because the Treasury Department and IRS did not follow the
required notice and public comment procedures for a legislative rule before promulgating it. Bullock v. IRS, 401 F.
Supp. 3d 1144 (D. Mont. 2019). On September 10, 2019, IRS published a proposed rule that would require only
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behalf of or in opposition to candidates for public office are required to report information about
their political campaign intervention and expenditures.33 Section 527 organizations are also
generally required to periodically file a report, which, among other things, identifies the name,
address, occupation, and employer of any person that contributes, in the aggregate, $200 or
more in a calendar year and the amount and date of each contribution. The report also identifies
any person to whom expenditures are made that aggregate $500 or more in a calendar year,
and the amount, date, and purpose of each expenditure.34 Most of the information reported by
these organizations is subject to public disclosure, including the identities of donors reported by
527 organizations.3% However, identifying information about donors reported by most 501(c)
organizations is not subject to public disclosure.36

Who is prohibited from spending money in federal elections?

Under FECA, certain types of individuals and organizations are prohibited from contributing to
federal candidates. For example, corporations, including incorporated 501(c)(4) organizations,
and unions are prohibited from making contributions to candidates in federal elections.3?
However, PACs established and administered by, but legally separate from, corporations and
unions may contribute to candidates, parties, and other PACs. Corporations and unions may
use their general treasury funds to make uncoordinated electioneering communications,
independent expenditures, or both, but this spending is not considered a contribution under
FECA. Foreign national individuals and entities—including companies incorporated or having
principal places of business in foreign countries—are prohibited from making contributions,
donations, or expenditures (including independent expenditures and electioneering
communications) in federal, state, or local elections.38 FECA also prohibits federal contractors
from making campaign contributions or from soliciting campaign funds.3? No person may make
a contribution in another person's name and no person may make a contribution in cash of more
than $100 to influence federal elections.4° Figure 5 shows the individuals and organizations
prohibited from contributing to campaigns in connection with federal elections.

501(c)(3) and 527 organizations to report the names and addresses of certain donors on their Forms 990. 501(c)(4),
(5), and (6) organizations, among others, would not be required to report such information. 84 Fed. Reg. 47,447
(Sept. 10, 2019). The reporting requirement does not apply to certain section 527 political organizations. See 26
U.S.C. § 6033(g)(3).

33See 26 C.F.R. § 1.6033-2(a)(2)(ii)(k). Such information must be reported on Schedule C (Form 990 or 990-EZ),
Political Campaign and Lobbying Activities.

34See 26 U.S.C. § 527(j)(3). Such information is reported on Form 8872, Political Organization Report of
Contributions and Expenditures. These reporting requirements do not apply to political committees that are subject to
FECA reporting requirements or with respect to any expenditure that is an independent expenditure under FECA. 26
U.S.C. 8 527()(5)(A), (F).

3526 U.S.C. § 6104(b), (d). Donor information for 501(c)(3) private foundations that file Form 990-PF is also subject to
public disclosure.

36d.

3752 U.S.C. § 30118.

3852 U.S.C. § 30121; 11 C.F.R. § 110.20.
3952 U.S.C. § 30119; 11 C.F.R. § 115.2.
4052 U.S.C. 88 30122, 30123.
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Figure 5: Federal Elections Campaign Act Prohibitions Related to Contributions from
Certain Types of Individuals and Organizations

FECA provides generally that any person who knowingly and willfully commits a violation of any
provision of FECA that involves the making, receiving, or reporting of any contribution, donation,
or expenditure aggregating $2,000 or more during a calendar year is subject to criminal
penalties. Knowing and willful violations aggregating $2,000 or more during a calendar year are
subject to a fine (up to $100,000 for each offense by an individual and up to $200,000 for each
offense by an organization), or imprisonment for not more than 1 year, or both. Knowing and
willful violations aggregating $25,000 or more per calendar year are subject to a fine (up to
$250,000 for each offense by an individual and up to $500,000 for each offense by an
organization), or imprisoned for not more than five years, or both.4t In most instances, DOJ
initiates the prosecution of criminal violations of FECA, but the law also provides that the FEC
may refer an apparent knowing and willful violation to the DOJ for criminal prosecution under
certain circumstances. Specifically, the FEC may refer the apparent violation to the U.S.
Attorney General for prosecution if there is an affirmative vote of four commissioners that there

4152 U.S.C. § 30109(d). There are different thresholds for knowing and willful violations of FECA provisions regarding
campaign misrepresentations and certain coerced contributions, and a different threshold and penalty for violations
regarding conduit contributions. For example, for conduit contributions, a person that knowingly and willfully commits
a violation involving an amount aggregating more than $10,000 shall be imprisoned for not more than 2 years or an
amount aggregating $25,000 or more for not more than 5 years, fined not less than 300 percent of the amount
involved and not more than the greater of $50,000 or 1,000 percent of the amount involved, or both.
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is probable cause to believe that a knowing and willful violation of FECA involving a contribution
or expenditure aggregating over $2,000 during a calendar year has or is about to occur.42

Roles and Responsibilities of Federal Agencies and Challenges Faced

What federal agencies are involved in overseeing campaign finance requlations in federal
elections?

At the federal level, campaign finance law is passed by Congress, and civilly enforced by the
FEC, an independent regulatory agency responsible for interpreting, administering, and
enforcing FECA. The FEC promulgates regulations implementing FECA'’s requirements and
issues advisory opinions that respond to inquiries from those affected by the law. The FEC's
functions involve (1) administering the public disclosure system for campaign finance activity;
(2) providing information and policy guidance on campaign finance laws; (3) encouraging
voluntary compliance with campaign finance laws; (4) promulgating regulations to implement
FECA; and (5) enforcing the campaign finance laws through audits, investigations, and civil
litigation.

DOJ is responsible for investigating and prosecuting criminal violations of FECA. One of DOJ'’s
law enforcement priorities is election crimes—which includes enforcing campaign finance
violations. DOJ’s oversight in this area—led by the department’s Criminal Division—is designed
to ensure that the department’s nationwide response to election crime matters is uniform,
impartial, and effective.

IRS administers federal tax provisions related to political campaign intervention and examines
organizations for compliance with such provisions. If an organization does not comply, IRS can
revoke an organization’s tax-exempt status or impose excise taxes, or both.43

Federal Election Commission

How is the FEC structured, and what are its operating procedures?

The FEC is an independent regulatory agency responsible for interpreting, administering, and
enforcing FECA. The FEC is led by up to six commissioners44 and staffed with more than 300
federal employees.4> FECA specifies two statutory staff positions for the FEC—a staff director

4252 U.S.C. § 30109(a)(5)(C).

43In addition to the FEC, DOJ, and IRS, other federal agencies that have secondary responsibilities in the area of
campaign finance. For example, the Federal Communications Commission administers and enforces civil aspects of
telecommunications law regarding political advertising and candidate access.

44The FEC commissioners are appointed by the President and subject to Senate confirmation and serve six-year
terms. No more than three members may be affiliated with the same political party. By statute, the Commission’s
chairmanship rotates every year. FECA permits FEC members to remain in office in “holdover” status, exercising full
powers of the office, after their terms expire “until his or her successor has taken office as a commissioner.” 52
U.S.C. § 30106(a). As of August 31, 2019, the Commission is operating without a quorum. FECA requires that at
least four of six commissioners agree to undertake many of the agency’s key duties. As of August 31, 2019, three of
six commissioners remain in office, after the fourth remaining commissioner resigned.

45The FEC includes a statutorily mandated Office of Inspector General. 5 U.S.C. app. 8§ 8g. The Office of Inspector
General independently conducts audits, evaluations, and investigations to promote improvements in the management
of FEC programs and operations.
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and general counsel.46 FECA also requires affirmative votes from at least four commissioners to
authorize most consequential agency activity, including making, amending, or repealing rules;
issuing advisory opinions; and approving enforcement actions and audits.4? If there are not four
affirmative votes at any stage of these processes, the Commission will not proceed to the next
step of the respective process.

In FEC's efforts to enforce and administer federal campaign finance laws, the FEC relies on its
internal enforcement guidance—as well as other policies and plans—to direct the core
components of its enforcement process. For example, in its strategic plan for fiscal years 2018
through 2022, the FEC established one strategic goal to fairly, efficiently and effectively
administer and enforce FECA and promote compliance and engage and inform the public about
campaign finance data and rules, while maintaining a workforce that delivers results. The FEC
has four strategic objectives: (1) to inform the public about how federal campaigns and
committees are financed; (2) to promote voluntary compliance through educational outreach
and to enforce campaign finance laws effectively and fairly; (3) to interpret FECA and related
statutes, providing timely guidance to the public regarding the requirements of the law; and (4)
to foster a culture of high performance in order to ensure that the agency accomplishes its
mission efficiently and effectively.

What methods does the FEC use to help ensure compliance with campaign finance
requirements?

Consistent with FECA, the FEC has exclusive jurisdiction over the civil enforcement of
campaign finance statutes and regulations, and ensuring compliance with FECA's contribution
and expenditure limits, prohibitions, and disclosure requirements in connection with federal
elections.4® The FEC seeks to ensure compliance with FECA and related regulations by
informing the public about how federal campaigns and committees are financed, interpreting
FECA and related statues, promoting compliance through educational outreach, and enforcing
campaign finance laws. For example, to inform the public about how federal campaigns and
committees are financed, the FEC administers its internet-based public disclosure system for
campaign finance activity, providing the public with data concerning where candidates for
federal office derive their financial support.4®

The FEC has statutory authority to interpret FECA through regulations and advisory opinions.s0
Specifically, FEC initiatives, legislative changes, judicial decisions, petitions for rulemaking, or
other changes related to campaign finance law may necessitate that FEC write new regulations

4652 U.S.C. §30106(f).

4752 U.S.C. § 30106(c). Advisory opinions are FEC’s responses to particularized inquiries about how federal
campaign finance laws apply to specific factual situations. See 52 U.S.C. § 30108; 11 C.F.R. part 112. FECA directs
FEC to render a written advisory opinion in response to any person’s complete written request concerning the
application of FECA or FEC regulations to a specific transaction or activity of the requester. Id.; 11 C.F.R. § 112.1. An
authorized agent of the requesting person may submit the advisory opinion request, but the agent shall disclose the
identity of his or her principal. 11 C.F.R. § 112.1.

48FEC pursues FECA violations pursuant to 52 U.S.C. § 30109(a).

49FECA requires all federal candidates and political committees to file regular reports with the FEC. 52 U.S.C. §
30104.

5052 U.S.C. § 30107(a)(7), (8), § 30108.
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or revise existing regulations.5! The FEC is also tasked by FECA to help answer any person’s
guestions about the applicability of FECA and FEC regulations to specific factual situations—
referred to as advisory opinions.52 According to FEC officials, in fiscal year 2017, the FEC
issued 25 advisory opinions, in response to requests. FECA also provides authority for the FEC
to make recommendations for legislative or other action the Commission considers appropriate
and to transmit the recommendations to the President and Congress.53

According to FEC officials, due to the large number of political committees and growing number
and size of financial disclosure reports filed with FEC, voluntary compliance is essential to
enforcing FECA. The FEC publishes a variety of explanatory and educational materials to help
filers understand campaign finance law—including campaign guides, brochures, and assistance
directed at individuals, candidates, and committees via FEC’s web site. To supplement written
materials, the FEC answers compliance questions from the public by telephone and email. The
FEC also offers opportunities for training on federal campaign finance laws, including
educational materials on its YouTube channel, which includes playlists designated for
candidates, parties, PACs, and individuals.

How does the FEC identify potential campaign finance violations?

As mentioned, the FEC has exclusive jurisdiction over the civil enforcement of federal campaign
finance laws, and it maintains an enforcement program intended to ensure that campaign
finance laws are fairly enforced. In exercising its enforcement authority, the Commission uses a
variety of methods to investigate possible campaign finance violations, according to FEC
documentation. The FEC may detect potential violations through a review of a political
committee’s reports by its Reports and Analysis Division or through an audit by its Audit
Division, which are referred to as internal referrals.54 Potential violations may also be brought to
the FEC'’s attention through the complaint process.s This process allows any member of the
public to file a sworn complaint alleging campaign finance violations and explaining the basis for
the allegations.5¢ Other government agencies (e.g., DOJ) may also refer possible violations to
the FEC. In addition, any person or entity who believes it has committed a violation may bring
the matter sua sponte (self-reported submission) to the FEC'’s attention. During fiscal years
2002 through 2017, a majority (71 percent, or 1,724 actions) of FEC’s campaign finance
enforcement actions were generated from external complaints received from members of the

51The FEC promulgates regulations implementing FECA which are published in Title 11 of the Code of Federal
Regulations.

5252 U.S.C. § 30108.
5352 U.S.C. § 30111(a)(9).

54FEC’s Reports and Analysis Division reviews all federal campaign finance reports to track compliance with FECA
and ensure that the public record provides a full and accurate representation of reported campaign finance activity.
The Audit Division conducts audits under FECA in those cases where it appears that political committees have not
met threshold requirements for substantial compliance with FECA, in addition to mandatory audits under public
funding statutes. See 26 U.S.C. § 9007; 11 C.F.R. § 9007.1; 52 U.S.C. § 30111(b). The audit determines whether the
committee complied with limitations, prohibitions, and disclosure requirements.

55The Office of General Counsel reviews each complaint to determine whether it states a violation within the FEC’s

jurisdiction and satisfies the criteria for a proper complaint. If the complaint does not meet these requirements, the
office notifies the complainant of the deficiencies. Once a complaint is deemed sufficient, the office assigns it a matter
under review number, acknowledges receipt of the complaint and informs the complainant that the Commission will
notify him or her when the entire case is resolved.

s6See 52 U.S.C. § 30109(a).
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public. Figure 6 shows the sources of FEC’s enforcement actions during fiscal years 2002
through 2017.

Figure 6: Sources of Federal Election Commission (FEC) Enforcement Actions, Fiscal
Years 2002 through 2017

Note: The data presented represent the sources of the FEC’s enforcement activities for fiscal years 2002 through
2017. FEC'’s enforcement process resolves campaign finance violations, designated as matters under review. This
process may involve an investigation, conciliation (or voluntary settlement), and civil penalties.

aSua sponte refers to self-reported submissions to the FEC.

bAll cases subject to an internal referral are based on information ascertained in the normal course of carrying out
FEC's supervisory responsibilities, except for external complaints received by FEC'’s Office of General Counsel’s
Enforcement Division that are referred to the Alternative Dispute Resolution Office. Internal referrals in this figure
include those made by FEC's Reports and Analysis Division and Audit Division.

How does the FEC enforce campaign finance requirements?

The FEC'’s enforcement process begins when a complaint or referral is made alleging that a
violation of federal election campaign laws has occurred or is suspected of having occurred.5?
According to FEC officials, any complaint, referral, or self-reported submission received by the
Commission is initially designated as inactive. A matter is activated when the Associate General
Counsel for Enforcement assigns it to an Office of General Counsel Enforcement Division
attorney. This assignment happens after the Office of General Counsel completes an intake
process which involves natification of the respondents; receipt of responses from the

57FECA creates a statutory distinction between non-knowing and non-willful campaign finance violations involving any
amount of money, which are subject to the exclusive jurisdiction of the FEC, and knowing and willful violations
involving $2,000 or more within a calendar year, which are subject to both civil enforcement proceedings by the FEC
and criminal prosecution by the DOJ. See 52 U.S.C. § 30109(a), (d). Criminal prosecution under FECA can be
pursued before civil and administrative remedies are exhausted.
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respondents; and evaluation of the complaint and response using criteria approved by the
Commission under its enforcement priority system.58 Respondents have 15 days to respond to
a complaint pursuant to FECA;5 however, a respondent may request an extension of up to 30
days. According to FEC officials, matters are activated within an average of 50 days of the date
the Office of General Counsel receives the last response from a respondent. The officials added
that some matters are disposed of without being activated; these cases are either transferred to
the Alternative Dispute Resolution Office®0 or, if the enforcement priority system rating indicates
the matter does not warrant the further use of Commission resources, the Office of General
Counsel generally uses a streamlined dismissal process to recommend the Commission
dismiss the matter.

For all other matters, FEC’s Office of General Counsel prepares a report which contains
recommendations for the Commission’s actions regarding the potential violations of campaign
finance laws. The recommended actions may include the following: (1) find reason to believe
that a violation either occurred or is about to occur; (2) find no reason to believe that a violation
either occurred or is about to occur; (3) dismiss as a matter of prosecutorial discretion; or (4)
dismiss with a cautionary message to the respondent regarding legal obligations under FECA or
Commission regulations. The Commission reviews the Office of General Counsel’s report and
recommendations and determines which enforcement method to pursue, which includes
traditional enforcement, alternative dispute resolution through the Alternative Dispute Resolution
Office, or the Administrative Fine Program.6! According to FEC officials, the agency established
the Alternative Dispute Resolution Office and Administrative Fine Program processes in order to
resolve issues outside the traditional enforcement process.52

More substantive enforcement cases are handled by the Office of General Counsel through the
traditional enforcement pathway and are known as matters under review.3 Figure 7 depicts the
key steps required for matters under review routed through FEC'’s traditional enforcement
process. Based on FEC data, the average number of days for the resolution of matters under
review that were closed during each of fiscal years 2002 through 2017 ranged from 304 days to
787 days.

58FEC’s enforcement priority system uses formal, pre-determined scoring criteria to allocate agency resources and
assess whether particular matters warrant further administrative enforcement proceedings. The criteria include (1) the
gravity of the alleged violation, taking into account both the type of activity and the amount in violation; (2) the
apparent impact the alleged violation may have had on the electoral process; (3) the complexity of the legal issues
raised in the matter; and (4) recent trends in potential violations and other developments in the law.

5911 C.F.R. § 111.6. A respondent is a person or entity who is the subject of a complaint, referral, or sua sponte (self-
reported) submission that alleges the person or entity violated FECA, another statutory provision within the
Commission’s jurisdiction such as the inaugural committee foreign national provision, or an FEC regulation.

60The Alternative Dispute Resolution Office resolves less complex campaign finance violations that meet criteria
approved by the Commission. The program focuses on remedial measures for candidates and political committees,
such as training, internal audits, and hiring compliance staff. The Alternative Dispute Resolution Office also
negotiates settlements and civil penalties.

61FEC’s enforcement process resolves campaign finance violations, designated as matters under review. This
process may involve an investigation, conciliation, or civil litigation. In certain circumstances, the FEC may refer
matters to the Department of Justice for criminal prosecution. The Administrative Fine Program focuses on campaign
finance violations involving the late submission of, or failure to, file disclosure reports. This process may also involve
the assessment of monetary penalties and handles any challenges to the penalty assessments.

62The Administrative Fine Program was established in response to a provision in the Treasury and General
Appropriations Act, 2000. Pub. L. No. 106-58, title VI, § 640(a), 113 Stat. 430, 476 (1999).

63Matters under review are FEC enforcement actions, initiated by a sworn complaint or by an internal referral.
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Figure 7: Major Steps Required for Matters under Review Routed through the Federal
Election Commission’s (FEC) Traditional Enforcement Process

Note: The figure excludes some optional steps in the FEC’s matters under review process.

FEC's traditional enforcement process ends when the Commission determines either to take no
action or to reach a conciliation agreement with the respondent, at various stages of the
process.54 Additionally, without an affirmative vote from at least four commissioners at each of
the stages of the process, there can be no substantive action. If the Commission does not
successfully conciliate with a respondent, it may file a civil lawsuit in U.S. district court.®s In
certain circumstances, the Commission may also refer a matter to DOJ for criminal prosecution
under FECA.¢6 Enclosure IV provides an overview of FEC's enforcement process for non-
criminal campaign finance violations. 67

What types of campaign finance violations are enforced by the FEC?

For the FEC’s enforcement process, FEC data showed that the FEC closed a total of 843
matters under review, consisting of a total of 1,164 alleged violations—and representing 33
different types of alleged violations—related to the violation of campaign finance laws during

64A conciliation agreement is a voluntary settlement agreement between FEC and a respondent. FEC must attempt to
enter in a conciliation agreement upon a finding of probable cause to believe, and FEC may also, at its discretion,
attempt to enter in a conciliation agreement before a finding of probable cause. 52 U.S.C. § 30109(a)(4); 11 C.F.R. 8
111.18. The agreement generally includes, among other things, an agreement that the respondent will cease and
desist from violating the relevant provision in the future and an agreement to pay a civil penalty or take corrective
actions.

6552 U.S.C. § 30109(a)(6).

6652 U.S.C. § 30109(a)(5)(C). A five-year statute of limitations applies to all campaign finance violations. 52 U.S.C. §
30145.

67Enclosure V shows the number of the campaign finance enforcement matters and cases addressed through FEC'’s
traditional enforcement, Alternative Dispute Resolution Office, and Alternative Fines Program processes during fiscal
years 2002 through 2017.
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fiscal years 2012 through 2017.68 Figure 8 shows the number of matters under review closed
during fiscal years 2012 through 2017, and the types of campaign violation categories
addressed by the FEC in these matters under review. As shown in the figure, the top 10
violation categories represent about 89 percent (1,032) of the total alleged violations during this
time period and involve violations related to reporting, other activities,®® disclaimers, prohibited
contributions, excessive contributions, contributions from corporations, exceeding contribution
limitations, contributions made in the name of another, personal use, and soft money.70

As shown in the figure below, reporting violations represent the largest category (27 percent—
315 violations) of the alleged violations, which may involve candidates, party committees, and
PACs that did not adhere to FECA’s campaign finance reporting requirements. For example,
FECA requires all political committees to report, among other things, the total amount of
receipts received during the reporting period and calendar year for categories such as
contributions from political party committees, contributions from persons that are not political
committees under FECA, and all loans.”t

68For the closed matters under review, we focused on fiscal years 2012 through 2017 because these data are the
most complete and available at the time of this review. In addition, some of the closed matters under review may
involve one or multiple alleged violations of campaign finance laws.

69According to FEC officials, the “other” activities involve a wide variety of allegations that do not fit into other
categories, such as alleged violations of the noncommercial air travel rules and rules about paycheck deductions
from corporate or labor separate segregated funds.

70Soft money refers to donations to party committees raised outside of the limitations, prohibitions, and reporting
requirements of federal law. In addition to individuals and political committees, soft money can also come from
corporations and labor unions. Soft money may be used by party committees for “party-building activities” and issue
ads; however, soft money cannot be used for advocating for a particular candidate during an election campaign. The
national party committees are prohibited from receiving or spending soft money on any activity. 52 U.S.C. §
30125(a)(1).

7152 U.S.C. § 30104(b).
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Figure 8: Types of Alleged Violations for Federal Election Commission (FEC) Closed
Matters under Review, Fiscal Years 2012 through 2017

Note: Some of the violations in the remaining 23 categories involve allegations such as a candidate failed to timely
file a statement of candidacy; illegal loans were made to committees, or legal loans were misreported; a committee
disguised expenditures so as to hide the recipient; and a committee failed to report operating expenditures and debts.

aAccording to FEC officials, the violations in the “other” category involve a wide variety of allegations that do not fit in

other categories, such as alleged violations of the noncommercial air travel rules and rules about paycheck
deductions from corporate or labor separate segregated funds.

How has the FEC enforced the foreign national prohibition?

In 2018, the FEC, in response to language in an explanatory statement, stated in a report to
congressional appropriations committees that timely resolution of any enforcement matters
involving allegations of prohibited activity by foreign nationals is a priority for the FEC.72
Allegations of noncompliance with the foreign national prohibition have been handled primarily
as FEC traditional enforcement cases, or matters under review. As shown in figure 9, about 2
percent (52) of FEC’s total matters closed during fiscal years 2002 through 2017 involved
allegations of violations of the foreign national prohibition, and FEC found no reason to believe a
violation occurred in over half (29) of these matters.

72The explanatory statement accompanying the Consolidated Appropriations Act, 2018, included a reporting
requirement for the FEC, which stated: “Preserving the integrity of elections, and protecting them from undue foreign
influence is an important function of government at all levels. Federal law, for example, prohibits foreign campaign
contributions and expenditures. With that in mind, the [FEC] Chairman is directed to report to the Committees on
Appropriations of the House and Senate no later than 180 days after the enactment of this Act on the Commission’s
role in enforcing this prohibition, including how it identifies foreign contributions to elections, and what it plans to do in
the future to continue these efforts.” See Explanatory Statement, 164 Cong. Rec. H2045, H2520 (March 22, 2018).
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Figure 9: Federal Election Commission (FEC) Matters under Review, including
Allegations of Violations of The Foreign National Prohibition, Fiscal Years 2002 Through
2017

Note: With regards to matters closed involving foreign national allegations, for some of the matters, the matters
involved multiple respondents and the FEC found no reason to believe allegations with respect to some respondents,
and dismissed pursuant to prosecutorial discretion allegations with respect to other respondents. Therefore, the
number of matters reflected in the disposition categories (55) is greater than the total number of matters closed (52).

aAt any stage of the FEC’s enforcement process, the Commission may close the entire file or close it only with regard
to some of the respondents.

To provide clarity and awareness of the campaign finance laws prohibiting foreign nationals’
participation in elections, the Commission has issued advisory opinions in several contexts in
which it has considered the foreign national prohibition. For example, as it relates to changes in
nationality, the Commission has determined that when an individual's status as a foreign
national changes, so does the individual’s ability to make contributions in connection with any
election.” The FEC is also engaged in rulemaking on potential revisions to regulations on
disclaimers required for internet communications which could have implications related to the
foreign national prohibition, given that disclaimers on paid advertisements are one tool to
expose prohibited expenditures by foreign nationals.” FEC officials also stated that in efforts to
promote voluntary compliance with federal campaign statutes and regulations, the FEC provides
compliance guidance to the public, committees, other organizations, and candidates regarding
the prohibition on foreign national contributions and expenditures in the context of advisory

73See Advisory Opinion 2016-16 (Gary Johnson 2012).

74In 2011, FEC published an Advanced Notice of Proposed Rulemaking related to disclaimers on certain internet
communications. 76 Fed. Reg. 63,567 (Oct. 13, 2011). FEC re-opened the public comment period in 2016 and 2017.
In March, 2018, FEC published a Notice of Proposed Rulemaking that, among other things, examines two
alternatives for disclaimer requirements on public communications distributed over the internet. 83 Fed. Reg. 12,864
(Mar. 26, 2018). In June, 2018, FEC held a public hearing on the Notice of Proposed Rulemaking, and in June, 2019,
the commissioners made two alternate proposals public as part of the agenda for an open meeting.
https://sers.fec.gov/fosers/ (reg 2011-02).
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opinions, rulemaking, and informational publications on the FEC'’s public website.?s

What challenges have FEC officials identified facing when administering and enforcing
campaign finance laws?

FEC commissioners and senior FEC officials we interviewed identified to us, and in responses
to the Committee on House Administration, challenges they face in administering and enforcing
federal campaign finance law.76 The commissioners and senior FEC officials identified
challenges in such areas as (1) obtaining complete and accurate information from filings, (2)
managing the docket of enforcement matters, (3) completing audits in a timely manner, and (4)
addressing staffing shortages. FEC commissioners have also provided varying perspectives on
the meaning of and challenges presented by deadlocked, or split, votes.

¢ Obtaining complete and accurate information from filings. FEC officials told us that one
challenge they face is receiving complete and accurate information in filings—a report,
notification, or statement submitted to the FEC by a candidate, committee, or other entity.
Required filings include committee and candidate registration forms and committee reports
of the amounts and sources of money they receive and the amounts and kinds of
expenditures they make. In particular, FEC officials noted that committee and candidate
registration forms sometimes include false or fictitious information, such as fictitious or
satirical names of a candidate, committee, or a committee’s treasurer, and that the incidence
of such filings has increased since the 2016 presidential election cycle. According to FEC
officials, another challenge is created when frivolous filers take the next step and file a
report of activity (e.g., contributions or expenditures, sometimes in large dollar amounts).
FEC officials also noted that some filings contain errors or blank fields, which officials
attributed to filers sometimes being unfamiliar with form requirements. FEC officials said that
frivolous and incomplete filings with fictitious or missing information can reduce the accuracy
of FEC's publicly disclosed campaign finance data and can also hinder the review of filings
by FEC staff.

According to FEC officials, the Commission has been taking steps toward addressing these
challenges, such as adding new steps for FEC staff to verify potentially fictitious information,
including sending verification letters to filers submitting potentially fictitious information, and
removing unverified filings from campaign finance data. FEC officials told us the agency is
also updating its electronic filing system with automated detection to prevent the submission
of filings with missing or erroneous fields. They also stated they have carefully designed the
forms and instructions, and provide educational offerings on the FEC website, hold
conferences, teach classes, and offer webinars that include reporting guidance. The Reports
Analysis Division assigns an analyst to every filing political committee, who is available to
answer any questions and provide guidance on filing instructions on a one-to-one basis.
According to FEC officials, if a filer's errors or omissions reach a certain threshold it will
trigger a request for additional information from the Reports Analysis Division.

75The FEC provides general public guidance regarding the foreign national contribution ban via its website. In June
2017, FEC's brochure on foreign nationals, which provides a general primer on the foreign national prohibition, was
updated and republished on the website. Other pages on FEC's website provide information on specific questions
about foreign national activities. These pages discuss the definition of “foreign national,” how to determine the
nationality of a contributor, and how to address issues such as domestic subsidiaries of foreign corporations and the
provision of substantial assistance to a foreign national making a contribution.

76FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019, including attachments
and exhibits, available at https://www.fec.gov/about/committee-on-house-administration-april-2019-questions/.
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Managing the docket of enforcement matters. FEC officials reported that another
challenge relates to managing the Office of General Counsel Enforcement Division’s docket
of enforcement matters, or workload.”” For example, FEC officials noted that the number of
matters on the enforcement docket—or pending Enforcement Division review or
Commission action—was 289 matters as of May 2019 and that 45 of those matters have at
least some activity that has exceeded or will exceed the statute of limitations before May 1,
2020.78 An FEC commissioner referred to this as a backlog of matters. To address the
backlog, FEC officials reported that they are working to increase productivity by, for
example, adopting a more aggressive meeting schedule beginning in July 2019 to address
matters on the enforcement docket. FEC officials also reported that the Commission
prioritizes for immediate consideration any matters imperiled by an impending statute of
limitations deadline, as well as matters that allege violations of the foreign national
prohibition. Additionally, FEC officials reported that, in December 2018, the FEC revised two
procedures to improve efficiency (1) the Reports Analysis Division review and referral
procedures; and (2) the enforcement priority system’s rating system, which the Office of
General Counsel uses to prioritize and activate matters under review. According to FEC
officials, these changes are intended to allow more low-priority matters to be handled
through alternative dispute resolution, educational programs, or streamlined enforcement
priority system dismissals, which would allow the Enforcement Division to focus its
resources on more complex, high-priority matters under review.

Completing audits in a timely manner. The FEC Audit Division generally audits a political
committee under two circumstances—when a committee participates in a publicly financed
Presidential campaign or national party convention, or when it appears that a political
committee has not met substantial compliance for reporting. The audit determines whether
the committee complied with limitations, prohibitions, and disclosure requirements. FEC
officials reported that audits of political committees can take a long time to complete, which
can put the Commission at risk of having audit findings that cannot be pursued due to
statute of limitations deadlines.” FEC officials noted that the Commission is taking steps to
complete audits more quickly and that the FEC has reduced the length of time it takes to
complete audits. For example, they stated that the Audit Division has implemented stricter
milestones, and time-saving mechanisms, including procedures for acquiring committee
records more efficiently and the development of standardized templates. According to FEC
officials, the average number of months to complete an audit of political committees that are
authorized by a candidate declined from 19.1 months in 2010 to 18.3 months in 2016, and
the average number of months to complete an audit of political committees that are not
authorized by a candidate (e.g., party committees and Super PACs) declined from 25.3
months in 2010 to 5 months in 2016.80

77According to the FEC, enforcement matters include matters under review, Reports and Analysis Division referrals,

audit referrals, sua sponte submissions, external referrals, and other internally-generated matters.

78FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019. The FEC may seek

civil penalties in federal district court within the 5-year statute of limitations period (measured from the time of the
violation) provided by 52 U.S.C. § 30145.

79FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019.

80|n addition, FEC officials told us that the Audit Division has faced challenges obtaining committee records for audits.

They stated that records are not readily available at times and may require extensive efforts to acquire since, for

example, political committees often have high attrition rates of paid personnel or are staffed by volunteers, which can

lead to challenges in communication. The Audit Division has procedures in place to seek approval from the
Commission for subpoena action if records are not provided.
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Staffing shortages. FEC commissioners told us that the Commission has experienced
prolonged vacancies among its senior leaders, which officials attributed to salary limitations
established by FECA that make it difficult to attract candidates for senior positions.8! To
address the salary limitations and help the FEC to recruit from a government-wide pool of
experienced and skilled leaders, the Commission unanimously adopted a legislative
recommendation in 7 of the last 8 years. These recommendations asked Congress to allow
the FEC to participate in the Senior Executive Service and to amend FECA to remove
references to the Executive Schedule in language related to salary for the General
Counsel.82 In October, 2019, FEC officials told us they had concerns about whether the
recent departure of one of the FEC commissioners (discussed below) could present an
obstacle to hiring for the remaining vacant positions, as applicants could be hesitant to apply
for a position with an agency operating without a quorum of commissioners, or may think
that the agency has shut down.

FEC officials also provided differing perspectives on issues related to staffing shortages
below the senior leadership level. For example, according to one commissioner, within the
Office of General Counsel’'s Enforcement Division, from 2010 through 2018 the number of
full-time equivalent staff declined from 59 to 41 (about a 30 percent decrease).8 The
commissioner noted that during this time period, the number of enforcement matters more
than tripled, contributing to the backlog in enforcement matters noted above. Another
commissioner agreed that the caseload per staff member has been increasing, which can
put a great deal of stress on FEC staff. Three of the four commissioners believed the FEC
needed to hire more staff. The fourth commissioner told us, however, that the high workload
per staff could be addressed through adopting more efficient practices, rather than hiring
more staff.

Additionally, from February 2018 through August 2019, the Commission had been operating
with only four of six authorized commissioners on board, which FEC officials noted had
presented challenges. FECA requires a vote of a majority of the six authorized
commissioners for most policy actions, and thus the Commission must have had the
unanimous support of all four commissioners who were serving. One commissioner noted
that this meant that any one commissioner voting against or abstaining from a vote can
result in delays in Commission decisions as to whether or not to pursue an enforcement
action.84

8152 U.S.C. § 30106(f). The FEC Office of Inspector General has reported management and performance challenges
with relying on acting officials. See Federal Election Commission, Office of the Inspector General, Inspector General
Statement on the Federal Election Commission’s Management and Performance Challenges - 2018 (October 2018).

82The FEC's legislative recommendation states that removing the statutory references to the Executive Schedule
would allow the General Counsel to be compensated under the same pay schedule as the FEC's other senior
managers. See 52 U.S.C. § 30106(f)(1). At the time of our review, FEC officials reported that the General Counsel
position was filled on an acting basis since September 2016 by an experienced individual who served as Deputy

General Counsel since November 2012. Under the current pay system, if the Commission were to appoint the Acting
General Counsel as General Counsel, the individual would have to accept an over $20,000 pay cut, according to FEC

officials.
83FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019.

84FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019. FEC officials also

reported in May 2019 that the two commissioner vacancies posed other logistical challenges, including that all four
commissioners must be present, either physically or by telephone, for the Commission to meet, and if a

commissioner is recused from a matter, the matter cannot proceed until the reason for recusal is removed or one of

the vacant commissioner seats is filled.
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Furthermore, as of August 31, 2019, the FEC is operating with only three commissioners,
after one of the four remaining commissioners resigned. This means the FEC is operating
without a quorum and, pursuant to FECA, is unable to hold hearings and vote on most
actions, including issuing advisory opinions; engaging in rulemaking; initiating litigation or
defending the agency in new litigation, including appeals;85 voting on matters under review
and other enforcement actions, including whether to initiate investigations or refer matters to
other agencies; and approving audit reports.8 FEC officials highlighted that the lack of a
quorum prevents the FEC from fulfilling the agency’s functions of rulemaking and enforcing
campaign finance law. According to an official statement by one remaining commissioner,
while the Commission cannot engage in substantive enforcement actions or rulemaking,
FEC staff offices will continue their work answering questions; maintaining the FEC website;
conducting ongoing audits; and processing complaints, disclosure reports, and other
filings.8” Nevertheless, according to FEC officials, when a Commission vote is required to
initiate or continue an investigation or take another action, then action stops, and this is not
an insignificant issue, in their view.

Additionally, on December 5, 2019, FEC officials reported that during fiscal year 2019, the
FEC made four permanent senior leadership appointments, including a permanent Inspector
General. According to the officials, the FEC also made permanent selections for three senior
positions and approved to be filled on a permanent basis three additional senior positions.
However, FEC officials stated that, due to the lack of a quorum and in accordance with FEC
policy, the Commission has been unable to approve the selections of senior level positions
since September 1, 2019.

FEC officials stated that while the current lack of quorum presents difficulties for the agency,
the lack of quorum that the FEC faced in 2008 presented more significant challenges,
specifically with regard to the larger number of candidates using public financing in 2008
than in recent elections. An affirmative vote of four commissioners is required to authorize
payment to eligible candidates the amounts to which they are entitled, among other things.88
The officials stated that although not many candidates apply for public financing, media
reports indicate that at least one 2020 presidential candidate may seek public financing.

85The Commission needs four affirmative votes to initiate a civil action for injunction, declaratory, or other appropriate
relief and to defend against a civil action filed in federal court under 52 U.S.C. § 30109(a)(8), which provides that any
party aggrieved by an order of the Commission dismissing that party’s complaint or failing to act on the party’s
complaint within 120 days may file a petition with the U.S. District Court for the District of Columbia. 52 U.S.C. §
30106(c). However, even without a quorum, the Commission can continue to defend previously authorized litigation.

86See 52 U.S.C. §8 30106(c), 30111(b). The FEC previously lost its quorum in the first 6 months of 2008 when it had
only two on-board commissioners after expired recess appointments and during Senate consideration of several
nominations. According to the Congressional Research Service report, in late 2007, commissioners amended the
FEC's rules of internal procedure to permit executing some duties if the Commission lost its four-member
policymaking quorum. According to this report, revisions to FEC's Directive 10 permit the Commission to continue
meeting with fewer than four members to approve general public information, such as educational guides; appoint
certain staff; and approve other basic administrative and employment matters. Congressional Research Service,
Federal Election Commission: Membership and Policymaking Quorum, In Brief, updated September 5, 2019
(R45160). President Trump nominated a new commissioner in September 2017 (and re-nominated the individual in
January 2018 and January 2019), but the Senate has not taken up consideration of the nomination as of November
2019.

87Statement of Commissioner Caroline C. Hunter on Departure of Vice Chairman Petersen and Loss of Quorum,
August 26, 2019, available at https://www.fec.gov/about/leadership-and-structure/caroline-c-hunter/.

88See 52 U.S.C. §30106(c); 26 U.S.C. § 9005.
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e Deadlocked, or split, votes. In May 2019, FEC officials reported data on the number of
matters under review that had deadlocked, or split votes, and the four, seated
commissioners at the time provided varying perspectives on the meaning of and challenges
presented by split votes.8 The FEC defines “split votes” as most often 3-3 or 2-2 votes or
any other combination that does not have four or more votes in the affirmative or negative.
Specifically, FEC officials reported that of the 531 matters under review that were
considered by the Commission in executive session after January 1, 2012 and that were
closed as of April 1, 2019:%

0 269 matters under review—or about 51 percent—had at least one split vote among
all votes taken on the matter in executive session.?! The FEC also reported these
data by calendar year, and there has been an increase from calendar years 2012
through 2018 in the proportion of matters under review with at least one split vote. In
calendar year 2012, 27 of 61 matters under review considered in executive session
had at least one split vote. In calendar year 2018, 51 of 86 matters under review
considered in executive session had at least one split vote.

0 84 matters under review—or about 16 percent—had split votes on all votes taken in
executive session.?2 There has also been an increase from calendar years 2012
through 2018 in the proportion of matters under review that had split votes on all
votes taken during executive session. In calendar year 2012, two of 61 matters under
review considered in executive session had split votes on all votes taken. In calendar
year 2018, 24 of 86 matters under review considered in executive session had split
votes on all votes taken.

The four commissioners at the time of our review reported varying perspectives on the
meaning of and challenges presented by split votes. One commissioner reported that the
high number of matters under review that have at least one split vote demonstrates that the
Commission has not pursued enforcement actions against those who have violated the law.
This commissioner explained that some of the commissioners had consistently voted not to
take action on FEC Office of General Counsel recommendations and not to move forward
on the more significant violations alleged, while approving moving forward on more minor
accusations.93 Another commissioner stated that split votes can sometimes be instructive in
that interested individuals or parties can learn from the arguments the commissioners

89FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019.

90The Commission meets regularly in executive sessions that are closed to the public to discuss pending
enforcement actions, litigation and other matters that, by law, must be kept confidential.

91According to FEC officials, some matters under review are subject to one vote in one executive session, while
others can be considered in multiple executive sessions that might fall in different years. The data reported by
calendar year include each matter under review considered by the Commission in executive session in each of the
calendar years, so some matters under review appear more than once across calendar years.

92According to FEC officials, the 84 matters under review consist of matters where the votes on all substantive issues
were split votes, other than votes to close the files. These 84 “all split” matters under review were also included in the
aforementioned 261 matters under review with at least one split vote.

93FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019. For example, the
commissioner stated that violations of the prohibition on independent groups, such as Super PACs, and candidates
or their campaigns coordinating activities was difficult to prove before Citizens United v. FEC, and since then, the
amount of campaign spending that could be illegally coordinated is even higher. This commissioner stated that some
commissioners have blocked the Commission from investigating likely violations of the coordination prohibition, such
as a candidate’s close family member setting up a Super PAC that benefits a candidate.
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present on an issue, and then decide how to conduct themselves accordingly, in the
absence of guidance.% This commissioner also noted that a proposal to have an odd
number of commissioners, to avoid deadlocks, brings with it the danger that some may view
the “tie-breaking” voter as having partisan motives.

The other two commissioners stated that data on deadlocked, or split votes, can be
misleading and may not accurately characterize the Commission’s overall performance.®
For example, they stated that focusing only on the number of “deadlocked” votes in Matters
Under Review considered in executive session limits the scope of such analysis to only the
most complex and controversial enforcement cases addressed by the Commission. In
addition, these two commissioners stated that the Commission’s structure—where no more
than three commissioners may be affiliated with the same political party, and four votes are
required to take enforcement and regulatory action—was designed so that no single political
party or administration can dominate the Commission’s decision making, and that
disagreements among commissioners are a hatural consequence of the Commission’s
unique structure and mandate. These two commissioners added that the FEC is unique
among federal agencies in that its core mission involves regulating political association and
speech. They stated that they believe overly aggressive regulatory and enforcement actions
could harm individuals’ constitutional rights, and that “true deadlocks”—in which at least four
commissioners cannot ultimately agree on a way forward—reflect principled disagreements
on the proper interpretation and application of the law. They added that while they do not
seek to dismiss the significance of disagreements over key campaign finance issues, they
believed the disagreements should not overshadow the Commission’s successes in
promoting legal compliance and providing the public timely, robust access to the fundraising
and spending activities of candidates, parties, and PACs.

In addition to the issues discussed above, the FEC has provided legislative recommendations to
Congress seeking to clarify or amend campaign finance laws, which the FEC believes will
strengthen its oversight and enforcement efforts. For example, in December 2018, the FEC
submitted a recommendation for Congress to amend FECA to address the practice of PACs
fraudulently soliciting contributions to support certain candidates, but subsequently disclosing
minimal or no candidate support activities and using the funds primarily to pay vendors and
consultants with whom the political committees’ officers appear to have financial interests. %
FEC officials stated they believe that enactment of the legislative recommendations would
provide the Commission with additional authority to strengthen the agency’s investigation of
alleged violations of FECA and related campaign finance requirements in these areas.

What challenges have literature and selected organizations reported regarding the FEC's
administration and enforcement of campaign finance laws?

94FEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019.
9SFEC, “Responses to Questions from the Committee on House Administration,” May 1, 2019.

9%|n addition to PACs engaging in fraudulent behavior, FEC officials highlighted two other areas of concern for which
it has developed legislative recommendations: (1) the fraudulent misrepresentation of campaign authority by
individuals who are not candidates, agents of candidates, or employees of a campaign; and (2) the conversion (or
theft) of campaign funds by individuals for personal use, such as paying for personal expenses that would exist
irrespective of a political committee’s political activities. The FEC usually submits legislative recommendations to
Congress on an annual basis; in December 2018, the FEC unanimously approved and submitted 11 legislative
recommendations to Congress.
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Through our literature review and interviews with subject-matter specialists on campaign finance
from selected organizations, we identified challenges, and learned of varying perspectives,
related to the FEC’s administration and enforcement of campaign finance requirements in such
areas as (1) timeliness of updating guidance and regulations; (2) enforcement of campaign
finance laws; and (3) the completeness of FEC data for enforcement, research, and public
transparency.9’

Timeliness of updating guidance and regulations. Some sources identified the timeliness of
FEC updates to guidance and regulations to address changes in the law and technology use as
a challenge. For example, various sources noted that the FEC has not issued any new
disclosure requirements for corporations since the Supreme Court’s 2010 ruling in Citizens
United v. FEC. According to one source, despite the Supreme Court’s emphasis on the
importance of disclosure, particularly with respect to corporate contributions, the FEC has not
issued disclosure rules that take account of the increase in corporate contributions, including
those from incorporated 501(c)(4) organizations. Some literature and organizations also stated
that federal law and FEC regulations have not kept pace with changes in use of technology,
such as the rise of political advertising on the internet, which we discuss later in this report.

Enforcement of campaign finance laws. Literature and organizations identified several
challenges related to the FEC’s enforcement of campaign finance laws, including some related
to the structure of the Commission, and others related to FEC’s ability to audit political
committees. FECA established the FEC as a six-member body, where no more than three
members from one political party may serve as commissioners, and at least four votes are
required to advance rulemaking and enforcement actions.% However, some literature and
organizations pointed out that increased ideological disagreements among the evenly-split
Commission over the past decade have stalled or limited the FEC's ability to obtain four
affirmative votes. For instance, some literature and organizations stated that the FEC’s structure
and ideological disagreements among commissioners have resulted in an increasing number of
split, or deadlocked, votes related to rulemaking, advisory opinions, and enforcement actions.

Literature and organizations provided differing views on such deadlocks. Some literature and
organizations stated that, as a result of increasing deadlocks, the total amount of fines imposed
for campaign finance violations has dropped; the processing of enforcement cases has slowed;
and alternative dispute resolutions have taken longer to assign. For example, according to one
source, in the 8 years from 2001 through 2008, the FEC assessed an average of $2.66 million
in civil fines per year; over the next 8 years, from 2009 through 2016, the average was $561,030
in fines per year.?® As a result of fewer civil fines in recent years, the limited risk of enforcement
action may not deter candidates from noncompliant activities, such as coordinating with
“independent” spenders, according to one source. However, some literature we reviewed and
organizations we interviewed argued that data on split or deadlocked votes can be

97To address questions related to perspectives on key aspects of the campaign finance framework, we performed a
literature review of scholarly publications, government reports, and publications by nonprofits and think tanks from
2016 through 2018, and conducted nine interviews with subject-matter specialists on campaign finance issues from a
nongeneralizable sample of research, advocacy, and practitioner organizations, selected to represent a range of
views about campaign finance regulation. For a more detailed discussion of our scope and methodology, see
enclosure .

98See 52 U.S.C. § 30106.
99potter, Trevor, “Money, Politics, and the Crippling of the FEC: A Symposium on the Federal Election Commission’s

Arguable Inability to Effectively Regulate Money in American Elections,” Administrative Law Review, Spring 2017,
Vol. 69, Issue 2, p. 447-466.
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misunderstood or misleading. For example, in the view of some sources, deadlocked votes may
indicate that the Commission is carefully considering what the law does and does not prohibit.
Similarly, some organizations stated that the Commission’s structure was designed to prevent
political bias and the Commission is functioning as designed.

Another enforcement challenge identified in literature we reviewed is that the FEC currently
does not have the authority to conduct random audits. Audits of political committees, other than
those of publicly funded presidential candidates, are only permitted for cause, that is, when the
committee appears not to have met the threshold requirements for substantial compliance with
FECA.100 |n the view of these sources, the ability to conduct random audits could serve as a
deterrent for would-be violators.

Completeness of FEC data for enforcement, research, and public transparency. Some
literature and one organization stated that FEC’s campaign finance data from required filings is
not always complete, specific, or consistently reported, making it difficult to analyze these data
to uncover possible violations and describe various trends in campaign finance activities. For
example, representatives from one organization told us that incomplete reported campaign
finance data (e.g., missing addresses for contributors and independent groups) makes it difficult
to discern whether there are connections among what are supposed to be independent groups,
such as Super PACs and certain 501(c) organizations, and candidates’ campaign committees
(e.g., whether the same individual may be participating in various entities’ political activities).

Additionally, some sources noted that although the FEC records certain information about
campaign contributions and contributors, it is difficult for researchers to identify the number of
unique individual contributors because there is no unique identifier assigned to individual
contributors. For example, according to one source, some contributors may have multiple
occupations or residential or business addresses. These sources stated that not having a
unique identifier assigned to contributors makes it difficult for researchers to identify individual
contributors and their demographic characteristics to analyze donor occupation or industry and
other trends, such as the number of individuals who have made contributions, how large those
contributions are, and how often or for how long donors have made contributions. In addition,
representatives of one organization stated that some groups, such as some Super PACs, that
wish to keep the identity of their donors anonymous intentionally file reports after the reporting
deadline for an election, so contributions and expenditures are not public until after the election.
The representatives stated that the reporting deadlines were established in 1976 and asked why
the requirements could not be updated to require reporting on a more ongoing basis (e.g., when
or shortly after the contribution or expenditure occurs) so the public has this information ahead
of elections.

Although some sources identified areas for improving FEC data, several of the organizations we
interviewed reported that the FEC has provided comprehensive data on contributions and
expenditures that have been informative for federal oversight, the public, researchers, and
political campaigns. For example, some of the organizations stated that FEC’s campaign
finance data assist federal agencies in detecting actions prohibited under federal law and assist
the public in identifying undue influence, such as elected representatives who may be acting in
the interests of their donors rather than their constituents. Representatives of some
organizations also stated that the FEC publishes reported campaign finance data online in a
timely manner, and FEC staff are knowledgeable about the data and responsive to questions.

10052 U.S.C. § 30111(b).
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Department of Justice

How does DQOJ identify, investigate, and prosecute potential campaign finance violations?

According to DOJ officials, the department and its components generally identify matters
involving FECA violations through referrals from political campaigns, media reports, and during
investigations related to other criminal matters (e.g., mail and wire fraud schemes) not directly
involving the violation of campaign finance laws. As the primary investigative agency of the
federal government, within DOJ, the Federal Bureau of Investigation (FBI) has the authority and
responsibility to investigate all violations of federal law (including potential criminal violations of
FECA) that are not exclusively assigned to another federal agency.101

DOJ and FEC have parallel jurisdiction over FECA violations. DOJ is responsible for
prosecuting criminal violations of FECA. The FEC’s exclusive jurisdiction over civil enforcement
does not supplant DOJ’s jurisdiction over criminal enforcement. Therefore, DOJ may bring
criminal campaign finance prosecutions independent of whether the FEC formally refers a case
to DOJ that it has investigated and believes involves potential criminal FECA violations. At the
same time, DOJ cannot waive the FEC'’s jurisdiction over civil FECA violations.

In instances when an individual or organization is suspected of criminally violating FECA, DOJ’s
investigative and prosecutorial components must generally consult with DOJ’s Public Integrity
Section within the Criminal Division to102

conduct any inquiry or preliminary investigation in a matter involving a possible campaign
financing offense (including Title 18 offenses);103

issue a subpoena or search warrant in connection with a campaign financing matter;

present evidence involving a campaign financing matter to a grand jury;

file a criminal charge involving a campaign financing crime; or

present an indictment to a grand jury that charges a campaign financing crime.

The Public Integrity Section oversees the federal prosecution of campaign finance and other
election crimes, and assists FBI field offices and U.S. Attorneys’ Offices in the investigation and
prosecution of FECA violations. This assistance includes the predicating of campaign finance
allegations, structuring investigations, and drafting indictments and other pleadings. The
Section’s attorneys also prosecute selected cases against federal, state, and local officials.
According to Public Integrity Section officials, because of the complexity of the area for criminal
prosecutions, U.S. Attorneys’ Offices must consult the Section before beginning criminal

101From an investigative perspective, the FBI does not solely focus on campaign finance violations because the
bureau’s efforts involve a spectrum of threats with such violations falling under the broader umbrella of public
corruption, according to FBI officials.

102according to DOJ officials, in most foreign money cases, the department’s investigative and prosecutorial
components must consult with the DOJ National Security Division.

103For example, FECA criminal violations may be prosecuted under the false statements statute, 18 U.S.C. § 1001,
and the false records statute, 18 U.S.C. § 1519.
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investigations or prosecutions of campaign finance activities.104 In addition, according to these
officials, the Section has discretion to require more or fewer consults or particular investigative
steps, as well as discretion on charging decisions, depending on the circumstances.

What are the outcomes of DOJ investigations and prosecutions?

Federal campaign finance violations are subject to three types of enforcement—(1) criminal
prosecution by DOJ as felonies either under FECA; federal criminal statutes addressing fraud,
obstruction, and false statements;105 or Title 26 of the U.S. Code;% (2) criminal prosecution by
DOJ as misdemeanors under FECA; and (3) civil enforcement by the FEC.107 FECA'’s criminal
penalties apply to violations involving the making, receiving, or reporting of a contribution,
donation, or expenditure.1% DOJ’s guidance for federal prosecution of election offenses lays out
the following elements that constitute a criminal violation of FECA, and associated penalties: 109

e Aggregate value. For most FECA offenses to be eligible for criminal penalties, the
contributions or expenditures at issue must aggregate to $2,000 or more in a calendar year.

e Intent. FECA violations become potential crimes when they are committed knowingly and
willfully by offenders who acted with knowledge that some part of their course of conduct
was against the law. According to DOJ guidance, while this is at times a difficult element to
satisfy, examples of evidence that has been used to prove knowing and willful violations
include an attempt to disguise or conceal financial activity regulated by FECA and proof that
the offender is active in political fundraising and is personally well-versed in federal
campaign financing laws.

e Applicable penalties. Violations aggregating $2,000 or more during a calendar year are
misdemeanors and subject to a fine (up to $100,000 for each offense by an individual and
up to $200,000 for each offense by an organization), or imprisonment for not more than 1
year, or both. Violations aggregating $25,000 or more per calendar year are felonies and
subject to a fine (up to $250,000 for each offense by an individual and up to $500,000 for
each offense by an organization), or imprisoned for not more than five years, or both.110

104Jystice Manual 9-85.210.

10518 U.S.C. § 1341 (frauds and swindles); 18 U.S.C. § 371 (conspiracy to commit offense or to defraud U.S.); 18
U.S.C. § 1343 (fraud by wire, radio, or television); 18 U.S.C. § 1519 (destruction, alteration, or falsification of records
in federal investigations and bankruptcy); and 18 U.S.C. § 1001 (statements or entries generally).

106]n addition to criminal violations of the tax code, DOJ has enforcement authority over criminal violations involving
publicly funded presidential campaigns. See 26 U.S.C. ch. 95 (Presidential Election Campaign Fund), ch. 96
(Presidential Primary Matching Payment Account). According to DOJ officials, Title 26 tax offenses are overseen by
the department’s Tax Division.

107FECA creates a statutory distinction between non-knowing and non-willful violations involving any amount, which

are subject to the exclusive jurisdiction of the FEC, and knowing and willful violations involving $2,000 or more within
a calendar year, which are subject to both civil enforcement proceedings by the FEC and criminal prosecution by
DOJ. 52 U.S.C. § 30109. Criminal prosecution under FECA can be pursued before civil and administrative remedies
are exhausted.

10852 U.S.C. § 30109(d).
109pepartment of Justice, Federal Prosecution of Election Offenses, Eighth Edition, December 2017.

110There are different thresholds for knowing and willful violations of FECA provisions regarding campaign
misrepresentations and certain coerced contributions, and a different threshold and penalty for violations regarding
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If an alleged action involving campaign finance was intended to disrupt and impede the function
of the FEC or other federal agency, DOJ also may pursue the matter as a conspiracy to defraud
the United States.111 Additionally, DOJ may charge false statements made in records of a
federal political entity, such as a political committee, or in reports to the FEC.112 According to
DOJ guidance, the federal mail and wire fraud statutes, which criminalize the use of the mail or
interstate wires to further a scheme or artifice to defraud, can provide an additional basis for
prosecuting conduct that also violates FECA.113 Further, DOJ guidance states that conduct in
violation of state campaign finance laws, although not subject to FECA'’s provisions, may violate
other federal laws, like the mail and wire fraud statutes. Federal prosecutors may consider these
statutes when evaluating possible charges for unlawful campaign finance conduct.

During fiscal years 2010 through 2017,114 DOJ filed 23 FECA-related charges in cases
prosecuted by the Public Integrity Section.115 Additionally, DOJ filed 10 FECA-related charges in
cases prosecuted by U.S. Attorneys during fiscal years 2015 through 2017. These charges
included statutes such as 52 U.S.C. § 30122 (contributions in the name of another prohibited),
52 U.S.C. § 30116 (limitation on contributions and expenditures) and 52 U.S.C. § 30121
(contributions and donations by foreign nationals).116

How has DOJ enforced the foreign national prohibition?

According to FBI officials, the underlying investigation for campaign finance-related matters can
be similar to other types of financial-related investigations. These officials stated that campaign
finance violations can occur by the same mechanisms used in financial fraud, despite differing
motives and actors. Officials from the Executive Office for U.S. Attorneys and the FBI stated
that, given the strict prohibition on foreign money in campaigns at all levels, foreign nationals
may use different mechanisms to conceal funding—which generally focus on funneling the
foreign money through a U.S. citizen or entity that can make a legal contribution. The FBI's
Foreign Influence Task Force assists the bureau in its efforts to identify and combat foreign
influence operations—specifically, threats originating in foreign countries that target U.S.

conduit contributions. For example, for conduit contributions, a person that knowingly and willfully commits a violation
involving an amount aggregating more than $10,000 shall be imprisoned for not more than 2 years or an amount
aggregating $25,000 or more for not more than 5 years, fined not less than 300 percent of the amount involved and
not more than the greater of $50,000 or 1,000 percent of the amount involved, or both. 52 U.S.C. § 30109(d).

11118 U.S.C. § 371.
11218 U.S.C. § 1519.

113pepartment of Justice, Federal Prosecution of Election Offenses, Eighth Edition, December 2017. 18 U.S.C. 8§
1341, 1343.

114We selected the fiscal year 2010 through 2017 time frame to capture information on DOJ’s campaign finance
enforcement efforts across multiple presidential administrations. In addition, data for charges filed by U.S. Attorneys’
Offices were the most complete for fiscal years 2015 through 2017 at the time of our review.

1154 case is an activity that has resulted in the filing of a complaint, indictment, or information in court.

116FECA charges under Title 52 were previously classified under Title 2, prior to reclassification in September 2014.
The total number of FECA-related charges filed by the Public Integrity Section for fiscal years 2010 through 2017
includes charges filed under both Title 2 and Title 52. Officials from the Public Integrity Section also stated that a
number of campaign finance investigations and prosecutions were jointly handled by the Section and U.S. Attorney’s
offices, so the total number of FECA-related charges filed by the Section during fiscal years 2010 through 2017 (23),
and by U.S. Attorneys during fiscal years 2015 through 2017 (10) includes charges that were jointly filed by both DOJ
components during these time periods.
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democratic institutions with a specific focus on the U.S. electoral process.117 FBI officials stated
that the Foreign Influence Task Force is aware of federal campaign finance laws and, as
appropriate, disseminates information regarding potential violations to the appropriate FBI field
offices, which then consult with the Public Integrity Section, as appropriate.

What challenges have DOJ officials identified facing when investigating and prosecuting
potential campaign finance violations?

DOJ officials identified several challenges related to investigating and prosecuting potential
campaign finance violations, such as identifying violations; establishing improper coordination
between campaigns and independent expenditure-only groups; identifying donors to tax-exempt
groups for law enforcement purposes; and proving criminal intent.

e |dentifying violations. DOJ officials stated that identifying campaign finance violations is
difficult because they are often concealed. For example, they stated that in a typical fraud
case, the result of the fraud is clearly visible where the criminal conduct is reported by the
victims. In campaign finance cases, the violations may not be readily apparent because, if
the concealment is successful, there is no complaining victim or public awareness.
According to DOJ officials, most campaign finance offenses involve false reporting by
political committees to the FEC. For example, in certain cases, referred to as conduit
contribution violations, the goal of the offender is to contribute in another individual’'s name
to hide one’s identity or exceed contribution limits. An individual may contribute his or her
money through 50 friends or associates, who may or may not be knowing accomplices.
According to DOJ officials, if the individual is successful, a campaign committee receiving
these contributions does not know that one individual has contributed money in 50 other
individuals’ names, and reports the names of the 50 contributors. If a knowing friend or
associate does not complain to the FEC or DOJ, nothing appears to be unusual about those
contributions in the view of the FEC, the campaign, the public, or DOJ.

e Coordination between campaigns and independent expenditure-only groups, such as
Super PACs. DOJ officials have stated that bringing criminal charges for potential
coordination between campaigns and independent expenditure-only groups is another
challenge. The officials explained that these cases require a cooperating withess who is an
insider at the given campaign or Super PAC, for example. The officials stated that those
witnesses are often involved in the offense and are therefore unlikely to come forward. In
2013 testimony, the then Acting Assistant Attorney General for DOJ’s Criminal Division
stated that DOJ faced significant challenges in seeking to establish, in a criminal case,
improper coordination between a Super PAC and a campaign or official.118 Specifically, she
stated that the FEC had been unable to reach agreement or declined to take administrative
action, such as through advisory opinions, regulations, and matters under review, in several
instances of possible coordination. Examples of such instances include: a candidate’s
mother running a Super PAC expressly supporting the candidacy; sharing of office facilities

117The Foreign Influence Task Force is structured as a multi-division task force, including representation from FBI's
Criminal Investigative Division’s Public Corruption Unit and its Public Corruption and Civil Rights Intelligence Unit.
The Public Corruption Unit is generally responsible for managing any investigations involving FECA, and personnel in
the Public Corruption and Civil Rights Intelligence Unit analyze national trends in election crimes to include campaign
finance violations.

118statement of Mythili Raman, Acting Assistant Attorney General, DOJ Criminal Division, before the Subcommittee
on Crime and Terrorism, Committee on the Judiciary, U.S. Senate, at a hearing entitled, “Current Issues in Campaign
Finance Law Enforcement,” presented April 9, 2013.
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by political committees and firms providing services to candidates; and candidates
themselves soliciting contributions to the supposedly independent committees, among other
instances. She explained that, as a result, it would be rare that the evidence could give rise
to proof beyond a reasonable doubt of a criminal intent to illegally coordinate through
contribution to, or expenditures by, a Super PAC. DOJ officials we interviewed explained
that because there is not a consensus position from the FEC on these, and other, factual
scenarios, they stated that proving willful intent in such cases can be difficult.

¢ Identifying donors to tax-exempt groups for law enforcement purposes. A senior DOJ
official stated that campaign finance cases are usually about finding the source of the
money involved in potential violations and, for potential coordination violations, identifying
who is coordinating donations. This official stated that while criminal investigators can
readily identify donors to political committees in public filings to the FEC, criminal
investigators face challenges with identifying the original source of funds in cases involving
certain 501(c) groups that make independent expenditures. Certain classes of 501(c)
organizations, such as 501(c)(4) social welfare organizations, 501(c)(5) labor organizations,
and 501(c)(6) trade associations, are required to report their donors to IRS as part of their
information returns;11° however, the names and addresses of those donors are not subject
to public disclosure,120 and DOJ officials stated that the department cannot obtain donor
information reported to IRS without a court order.12! They stated that this makes it difficult to
establish a case as a coordination crime or foreign contribution crime.122 [n 2013, the then
Acting Assistant Attorney General identified similar challenges in her testimony before
Congress. She stated that because disclosure of donors by these classes of 501(c)
organizations occurs only through tax returns, it is possible for one of these organizations—
one that is created during an election year and spend millions of dollars engaging in
campaign activities—to ultimately disclose its donors and activities to the IRS for the first

119IRS regulations provide that organizations required to file an annual information return generally must provide the
names and addresses of persons who contribute $5,000 or more during the taxable year. 26 C.F.R. § 1.6033-
2(a)(2)(ii)(). In 2018, IRS issued Revenue Procedure 2018-38, stating that certain 501(c) organizations—including
501(c)(4) social welfare organizations, 501(c)(5) labor organizations, and 501(c)(6) trade associations among
others—are no longer required to report the names and addresses of the donors on Schedule B of the tax return, but
they must continue to collect and record this information and make it available to IRS upon request, when needed for
tax administration. On July 30, 2019, in Bullock v. IRS, a district court set aside this IRS Revenue Procedure. The
court found the Revenue Procedure to be a legislative rule and set it aside because the Treasury Department and
IRS did not follow the required notice and public comment procedures for a legislative rule before promulgating it.
Bullock v. IRS, 401 F. Supp. 3d 1144 (D. Mont. 2019). On September 10, 2019, IRS published a proposed rule that
would require only 501(c)(3) and 527 organizations to report the names and addresses of certain donors on their
Forms 990. 501(c)(4), (5), and (6) organizations, among others, would not be required to report such information. 84
Fed. Reg. 47,447 (Sept. 10, 2019).

12026 U.S.C. § 6104(b), (d).
121See 26 U.S.C. § 6103(i).

122For example, according to DOJ officials, for coordination crimes, one piece of evidence that would suggest
coordination is if members of an official campaign are contributing to tax-exempt entities that are making purportedly
uncoordinated independent expenditures. Without information on the identity of donors to these entities, DOJ officials
cannot establish the circumstantial link that someone from the campaign is funding tax-exempt organizations.
Additionally, without DOJ knowing the identity of donors to certain tax-exempt organizations, it is difficult to establish
whether the donors are foreign nationals, or whether foreign money is being passed through domestic conduits.
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time a year or more after the election. This makes it difficult for DOJ investigators to obtain
information in a timely manner.123

¢ Proving criminal intent. According to DOJ officials, proving intent in campaign finance
cases is the most difficult element, where criminal violations of FECA require proof that the
violation was committed knowingly and willfully. DOJ officials stated that a specific issue that
can make campaign finance violations difficult to prosecute is that people may be genuinely
unaware of the rules, and what may appear to be a knowing violation may in fact be a lack
of knowledge or information.

What challenges have literature and selected organizations reported regarding DOJ'’s
investigation and prosecution of campaign finance laws?

Our literature review and interviews identified challenges facing DOJ in its efforts to investigate
and prosecute campaign finance violations similar to those identified by DOJ officials. For
example, similar to what we heard from DOJ officials, one source reported that prosecuting
violations of federal campaign finance laws is challenging because criminal violations require
proof that the violation was committed knowingly and willfully. Additionally, some sources
reported that a lack of requirements for disclosing information about the sources of money for
organizations, such as 501(c)(4) organizations or limited liability companies who contribute to
political committees, limits DOJ’s ability to detect and prosecute prohibited contributions and
expenditures, including those from foreign entities.

Coordination between FEC and DOJ

To what extent, if any, do the FEC and DOJ have guidance and policies to coordinate their
efforts to enforce campaign finance violations?

Both DOJ and the FEC have established guidance and policies which address how to
coordinate their respective activities to enforce campaign finance violations. For example, FEC's
enforcement manualt24 and other policies!2s outline the Commission’s relationship with DOJ in
the enforcement of FECA, including when to refer potential criminal violations to DOJ,126 and
procedures for processing requests for information and records submitted by DOJ. Further,
DOJ’s Public Integrity Section has issued internal guidance to assist federal prosecutors in
handling federal election offenses, including campaign finance violations.12? The guidance
identifies DOJ’s recommended practices for coordinating with the FEC in addressing campaign

123according to DOJ officials, the DOJ Tax Division determines which cases to pursue or refer to the U.S. Attorneys’

Offices involving tax-exempt organizations and formally oversees any tax-focused offenses charged under Title 26 or
otherwise.

1240ffice of General Counsel Enforcement Manual, Federal Election Commission, June 2013. FEC officials stated

that the enforcement manual has not been approved by the Commission; however, FEC continues to use the manual
as supplemental guidance in its enforcement efforts.

125FEC Memorandum, Request for Records or Information from Federal, State, and Local Government Entities, June
14, 2012.

12652 U.S.C. 8 30109(c). FECA states that whenever the Commission refers a violation to DOJ, the DOJ shall report
to the Commission any action taken by DOJ regarding the violation. During calendar years 2002 through 2017, FEC
referred a total of six matters to DOJ for possible criminal investigation and prosecution, according to FEC data.

127Department of Justice, Federal Prosecution of Election Offenses, Eighth Edition, December 2017.
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finance violations, including identifying an FEC resource that has been helpful in developing
DOJ’'s campaign finance cases and specifying that inquiries to the FEC should be routed
through the Public Integrity Section. The guidance also notes that such practices have led to the
development of good relationships between DOJ and FEC personnel, assisted prosecutors and
agents in quickly obtaining the information they need from the FEC, and reduced confusion
between the agencies—increasing the likelihood of a positive response from the Commission.128

While these coordination activities are viewed positively by DOJ and FEC officials, some of the
agencies’ coordination activities are not reflected in the jointly signed Memorandum of
Understanding (MOU)—entered into in 1977—which sets forth general guidelines for referring
potential FECA violations to each other, as well as outlining their respective law enforcement
jurisdictions and responsibilities.129 For example, one of the FEC commissioners stated in
follow-up responses to a congressional hearing that some coordination activities are not
addressed by the MOU.130 These activities include determining whether it is possible or
advisable for DOJ to share investigative information with the FEC, the timing of certain
investigative steps (e.g. the taking of depositions), whether to grant immunity to alleged
violators, and whether to consider a global settlement.131 FEC and DOJ officials stated that such
activities are sometimes “ad hoc” and occur on a case-by-case basis since they are not
documented in the MOU or other documents.

In addition, DOJ’s guidance for prosecuting federal election offenses states that the MOU “no
longer reflects current congressional intent or Department policy.”132 DOJ officials told us that
the department abrogated the MOU following the enactment of BCRA. As a result, officials said
DOJ no longer considers the agreement to be binding policy, though they continue to follow the
“spirit” of the agreement in coordinating with the FEC. FEC officials, however, stated that they
consider the MOU to be in effect and that it is the current guidance used to coordinate the two
agencies’ enforcement efforts regarding violations of campaign finance laws. The MOU has not
been updated since 1977, and while the FEC and DOJ made efforts to update the MOU in
2003, 2007, and 2012, the agencies were not able to agree on proposed revisions.

DOJ and FEC officials provided differing perspectives on the need to update the MOU or
develop or update other guidance addressing coordination between the two agencies. For
example, in July 2019, the FEC commissioners told us that they did not identify a need to
update the MOU because, in their view, the current MOU meets the agency’s enforcement
needs. They also noted that there are a limited number of staff from both agencies who
coordinate with each other and understand how that coordination should work. However, DOJ

128pyring calendar years 2002 through 2017, DOJ referred a total of 15 matters to FEC for possible civil
enforcement, according to FEC data.

129Under 52 U.S.C. 30109(a)(5)(C), if the Commission “determines that there is probable cause to believe that a
knowing and willful violation has occurred, the Commission may refer such apparent violation to the Attorney General
of the United States.” Pursuant to that statute, in 1977, the Commission and the DOJ entered into a MOU. 43 Fed.
Reg. 5441 (Feb. 8, 1978). The MOU is not intended to confer any procedural or substantive rights on any person in
any manner before DOJ, FEC, or any court or federal agency.

130This information reflects the written responses provided by the FEC to the U.S. Senate Committee on Rules and

Administration, Hearing on Nominations to the Federal Election Commission and Responses to Post-Hearing
Questions, July 6, 2007.

131A global settlement is where there are multiple parties or multiple cases and all the parties reach a settlement that
fully and completely resolves all outstanding disputes.

132Federal Prosecution of Election Offenses, page 170.
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officials stated that an updated MOU would have a positive effect, reflecting the good
cooperation and working relationship between the two agencies.

We have previously reported that the implementation of collaborative mechanisms can help
agencies achieve their joint objectives.133 FEC and DOJ leadership could benefit from engaging
such a mechanism in the form of an updated MOU, or a written agreement. Written agreements
can also incorporate any consensus reached among the agencies regarding their coordination
activity’s leadership, accountability, roles and responsibilities, or resources.

Further, Standards for Internal Controls in the Federal Government states that periodic review of
policies, procedures, and related control activities should occur to determine their continued
relevance and effectiveness in achieving identified objectives or addressing related risks. In
addition, documentation provides a means to retain organizational knowledge and mitigate the
risk of having that knowledge limited to a few personnel.134 Although DOJ and FEC officials
noted that coordination between the two agencies works well, they provided varying
perspectives on the need to document their coordination mechanisms. While the limited number
of staff that coordinate between FEC and DOJ indicate that they are working together, without
documentation of those mechanisms consistent with internal control standards, the agencies
risk having knowledge limited just to those few personnel who could change positions or leave
the agencies, taking that knowledge with them. Reviewing and updating, as appropriate,
coordination practices between the FEC and DOJ, to include the MOU or other guidance, could
help the agencies ensure that written guidance reflects current practices between the agencies
and better ensure that coordination between FEC and DOJ occurs consistently and effectively
when enforcing campaign finance law.

Internal Revenue Service

How does the IRS identify hon-compliant tax-exempt organizations, and what are the outcomes
of the agency’s enforcement actions?

According to IRS documents, within the IRS’s Tax Exempt and Government Entities Division,
Exempt Organizations is the function with oversight responsibility for organizations seeking
exempt status and it also examines exempt organizations’ operations and information returns,
including the Form 990-series returns. The IRS may conduct an examination to ensure that (1)
the organization is organized and operates in accordance with its exempt purpose(s); (2) the
organization’s information return is complete, correct, and contains all public information
required; and (3) if the organization is liable for other taxes, the organization has paid the
correct amount of tax. According to IRS officials, during an examination, potential
noncompliance related to political campaign intervention is evaluated using a facts and
circumstances analysis. If the IRS determines noncompliance, the IRS may revoke the
organization’s tax-exempt status or assess excise taxes for certain types of violations. In
addition, in certain circumstances, the IRS can request the Department of Justice to bring an
action to enjoin political expenditures by a 501(c)(3) organization under the Internal Review
Code.135

133GAO, Managing for Results: Key Consideration for Implementing Interagency Collaborative Mechanisms, GAO-
12-1022 (Washington, D.C.: Sept. 27, 2012).

134GA0, Standards for Internal Control in the Federal Government, GAO-14-704G (Washington, D.C.: Sept. 2014).

13526 U.S.C. § 7409(a).
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According to IRS officials, the agency identifies returns for potential examinations of tax-exempt
organizations’ violations of the standard for political campaign intervention136é through sources
such as data-driven analytics, referrals, and compliance strategies.137” The officials added that
determining the permissible level of political campaign intervention depends on the
organization’s tax-exempt status. For example, under the Internal Revenue Code, 501(c)(3)
organizations are subject to a strict prohibition against political campaign intervention, where
they may not participate in or intervene in any political campaign on behalf of or in opposition to
any candidate for public office.138 These organizations may participate in nonpartisan activities
that do not support or oppose candidates. In contrast, a 501(c)(4) organization may engage in
some political campaign intervention, so long as it continues to be primarily engaged in activities
that promote social welfare.139 (See enclosure VI for some of the types of tax-exempt
organizations and rules for political campaign intervention).

During fiscal years 2010 through 2017, the IRS conducted and closed 226 examinations related
to tax-exempt organizations’ non-compliant political campaign intervention.140 A majority (97
percent—219 examinations) of these examinations were identified through the IRS’s data-driven
analytics efforts (57 percent—129 examinations) and referrals (40 percent—90 examinations)
from other entities (e.qg., other federal agencies) and 91 percent (205 examinations) focused on
501(c)(3) organizations. In addition, during this period, a majority of the examinations did not
result in the IRS revoking or terminating an organization’s exempt status, or imposing an excise
tax for an organization’s political campaign intervention. For example, IRS reported that for 127
(56 percent) of the 226 examinations conducted, an organization was issued a written advisory
and there was no change to the organization’s tax-exempt status.14! For 77 (34 percent) of the
226 examinations conducted by the IRS there was no change to an organization’s exempt
status or tax liability, and there were no issues for which a written advisory was warranted. 142

136political campaign intervention includes any and all activities that favor or oppose one or more candidates for
public office. See, e.g., 26 C.F.R. 8 1.501(c)(4)-1(a)(2)(ii).

137Based on IRS documents, data-driven analytics use data, models, and queries to identify information returns (Form
990) for potential noncompliance. Different weights are assigned to basic information return characteristics. The
weights are added together to obtain a composite score for each return, which are then ranked in numerical
sequence; the higher the score the greater probability of an issue warranting examination. Referrals are complaints of
exempt organizations’ noncompliance made by third parties, including the public and other parts of IRS. Compliance
strategies, approved by the agency’s Tax Exempt and Government Entities Division’s Compliance Governance
Board, identify, prioritize and allocate resources to address issues that are considered to be priorities within the
division’s filing population.

1385ee 26 U.S.C. § 501(c)(3); 26 C.F.R. § 1.501(c)(3)-1(b)(3)(ii).
1395ee 26 C.F.R. § 1.501(c)(4)-1(a)(2)(ii).

140Based on IRS guidance, the objectives of an examination are to ensure that the organization is organized and
operated in accordance with its exempt purpose(s); IRS Form 990 (Return of Organization Exempt From Income Tax)
is complete, correct, and contains all public information required; and if the organization is liable for other taxes, the
organization has paid the correct amount of tax.

141Generally, a written advisory is appropriate when there are: (1) some aspect of an organization's activities or
operations, if enlarged or ongoing, may jeopardize the organization's exempt status, such as a proposed expansion
of an unrelated business income producing activity that could become a primary purpose for an Internal Revenue
Code 501(c)(3) organization; (2) changes to tax addressed in separate reports; (3) tax change issues that are below
tolerances; (4) identified delinquencies, imposition of penalties, and whether reasonable cause was established; or
(5) other compliance issues (not including status or tax change issues) which are appropriate to call to the attention of
the organization. Internal Revenue Manual, 4.75.15.4(3).

142\We requested data on closed examinations from IRS beginning in fiscal year 2010 because the Supreme Court
and federal appeals court rulings in Citizens United v. FEC and SpeechNow.org v. FEC changed the campaign
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Figure 10 provides a more detailed description of the sources and dispositions of the closed
examinations as well as the types of tax-exempt organizations examined during fiscal years
2010 through 2017.

Figure 10: Internal Revenue Service (IRS) Closed Examinations, Tax-Exempt
Organizations’ Compliance (In Connection with Political Campaign Intervention), Fiscal
Years 2010 through 2017

aThe “No change” code is used to close an examination with no changes or adjustments (all significant return
information is complete and correct) or when unable to complete a church examination within the two-year period
provided by 26 U.S.C. § 7611(c)(1)(A).

bThe “Written advisory—no Form 5666 required” code is used to close examinations that issue written advisories.
Advisories can include reference to secured delinquent returns, changes to related returns, miscellaneous civil
penalties imposed and non-compliant issues of the organization. Form 5666 is the Tax Exempt Government Entities
Referral Information Report.

¢The “other” category includes: (1) Delinquent Return Secured, (2) Delinquent Related Return Secured, (3) Change to
Related Return, (4) Revocation — Agreed, (5) Written Advisory-Form 5666 Required, (6) Regulatory/Revenue, (7)
Unagreed Protest to Appeals, (8) Unagreed — Without Protest, (9) Termination, (10) Unagreed Revocation — Without
Protest.

What is IRS’s role in enforcing FECA'’s foreign national prohibition?

According to IRS officials, the IRS administers and enforces federal tax law and it plays no role
in enforcing FECA's foreign national prohibition.143 IRS officials added that examiners do not
review the national origin of sources of donations reported by a tax-exempt organization on the

finance landscape, enabling corporations (including nonprofit corporations) to (1) use their general treasuries to make
unlimited independent expenditures and electioneering communications and (2) make unlimited contributions to
Super PACs. After these decisions in 2010, corporations, such as tax-exempt social welfare organizations (501(c)(4)
organizations) that are incorporated, could make independent expenditures, electioneering communications, and
contribute to Super PACs. We recognize that some of the examinations closed in 2010 may include activity prior to
this time frame.

143Federal tax law does not prohibit foreign donations to tax-exempt organizations.
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agency’s IRS Form 990-series (Return of Organization Exempt From Income Tax) and do not
assess an organization’s compliance with FECA provisions during audits.

What challenges have IRS officials identified facing when administering and enforcing
requirements related to tax-exempt organizations and political campaign intervention?

IRS officials we interviewed identified facing various challenges when administering and
enforcing requirements related to tax-exempt organizations and political campaign intervention.
These officials noted questions related to the clarity of certain aspects of statute and regulation
governing tax-exempt organizations and political campaign intervention. Specifically, they
identified challenges related to obtaining complete, timely, and accurate information and
navigating statutes and regulations in monitoring compliance, as discussed below.

¢ Obtaining complete and accurate information. According to IRS officials, some tax-
exempt organizations are not forthcoming or complete in reporting information on their
information returns, but this is a challenge they stated they face from filers in general (e.qg.,
individuals not reporting their full income) and is not specific to tax-exempt organizations.
IRS officials also told us that the information return for tax-exempt organizations, or Form
990, is fairly detailed, and accurate completion of the form by filers partly depends on how
completely the filing organization understands the terms and questions in the form. For
example, the organization should understand the difference between “lobbying” (attempting
to influence legislation) and “political campaign activities” (directly or indirectly participating
in, or intervening in, any political campaign on behalf of or in opposition to any candidate for
public office). IRS officials told us that incomplete and inaccurate information reported on
information returns presents a challenge because, in general, tax administration consists of
obtaining information from filers. It is a voluntary compliance system, and filers not fully or
accurately reporting information (e.g., the full amount of political campaign activity
expenditures) limits the IRS’s ability to carry out its basic functions. To help address filers’
confusion or misunderstanding of certain terms on the form 990, IRS officials stated that
they provide education about political campaign intervention on the IRS website.

e Navigating statutes and regulations in monitoring compliance. IRS officials told us that
applying certain aspects of statutes and regulations can be challenging in their efforts to
monitor exempt organizations’ compliance with requirements related to political campaign
intervention. For example, they explained that, when determining whether an organization
should maintain exempt status under Internal Revenue Code sections 501(c)(3) and
501(c)(4)-(6), IRS examiners apply the law to the facts and circumstances of each case and
conduct a qualitative analysis using a set of specified factors to do so.144 According to IRS
officials, the IRS has published a number of revenue rulings on what is political campaign
intervention, most recently Revenue Ruling 2007-41.145 However, some IRS officials told us

144For example, according to IRS guidance relevant to 501(c)(3) organizations, during this facts and circumstances
analysis, IRS examiners are to consider a variety of factors to determine whether an organization’s communications
are considered political campaign intervention, including whether the communication identifies a candidate for public
office, expresses approval or disapproval for one or more candidates’ positions or actions, is delivered close in time
to an election, makes reference to voting or an election, and the communication is not part of an ongoing series of
substantially similar advocacy communications by the organization on the same issue, among other factors. See IRS
Revenue Ruling 2007-41, Situations 14-16.

145|RS Revenue Ruling 2007-41 provides 21 examples illustrating the application of the facts and circumstances

analysis to different factual situations relevant to 501(c)(3) organizations (Revenue Ruling 2007-41). According to IRS
officials, IRS generally applies the same facts and circumstances analysis in the context of 501(c)(4) organizations.
See, e.g., Revenue Ruling 2004-6.
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that existing guidance is not sufficiently clear about what constitutes political campaign
intervention (e.g., examining a 501(c)(3) organization engaging in issue advocacy near the
time of an election may be particularly challenging, as that advocacy can be very close to
advocating for a specific candidate). 146

Additionally, as discussed above, a 501(c)(4) organization may engage in some political
campaign intervention as long as it continues to be primarily engaged in activities that
promote the social welfare. However, some IRS officials stated that no clear and concise
guidance exists regarding the extent to which organizations (other than 501(c)(3)
organizations) can participate in political campaign intervention. Furthermore, IRS officials
stated that a prohibition in recent appropriations acts limits the IRS’s ability to develop or
issue new guidance or regulations related to the standard for determining whether an
organization is operated exclusively for the promotion of social welfare.147 IRS officials
stated that additional clarification of the law and the ability to issue new regulations and
guidance could aid in their efforts to review organizations’ compliance with this section of the
code.

According to IRS officials, the overarching challenge is that in the absence of “bright line”
rules regarding what constitutes political campaign intervention (currently a facts and
circumstances analysis), or the extent to which organizations (other than 501(c)(3)
organizations) can participate in political campaign intervention, there will always be
challenges in applying the law to a particular set of facts.

What challenges have literature and selected organizations reported related to the IRS’s
administration and enforcement of requirements for tax-exempt organizations and political
campaign intervention?

Literature we reviewed and organizations we interviewed identified challenges related to the
IRS’s administration and enforcement of requirements related to tax-exempt organizations and
political campaign intervention in areas such as IRS guidance and enforcement efforts.

146section 501(c)(3) organizations are prohibited from participating in, or intervening in, any political campaign on
behalf of or in opposition to any candidate for public office. In addition, an organization will not qualify under 8§
501(c)(3) if more than an insubstantial part of its activities is not in furtherance of an exempt purpose. See 26 C.F.R.
§ 1.501(c)(3)-1(c)(1). Such exempt purposes are religious, charitable, scientific, testing for public safety, literary, or
educational purposes, or to foster national or international amateur sports competition, or for the prevention of cruelty
to children or animals. 26 U.S.C. § 501(c)(3).

147In 2013, the Treasury Department and IRS proposed a regulation regarding 501(c)(4) organizations, more clearly
defining activities that do not further the social welfare. The proposed rule would have replaced the language in the
existing regulation — “participation or intervention in political campaigns on behalf of or in opposition to any candidate
for public office” — with a new term — “candidate-related political activity” — and defined the term with examples of
activities that would be considered “candidate-related political activity.” In this notice, IRS also requested comments
from the public regarding the standard under current regulations that considers a tax-exempt social welfare
organization to be operated exclusively for the social welfare if it is “primarily” engaged in activities that promote the
common good and general welfare of the people of the community. 78 Fed. Reg. 71,535 (Nov. 29, 2013). IRS
officials stated that the agency received over 100,000 public comments on the proposed regulation. However, recent
appropriations acts have prohibited IRS from issuing, revising, or finalizing any new regulations or other guidance
related to the standard which is used to determine whether an organization is operated exclusively for the promotion
of social welfare for purposes of 501(c)(4) of the Internal Revenue Code of 1986 (including the proposed regulations
published at 78 Fed. Reg. 71,535 (Nov. 29, 2013)). See, e.g., Consolidated Appropriations Act, 2020, Pub. L. No.
116-93, div. C., title I, § 122, 133 Stat. 2317, 2444 (2019).
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IRS guidance. Literature we reviewed and organizations we interviewed identified challenges
related to IRS’s guidance regarding tax-exempt organizations and political campaign
intervention. For example, some literature and organizations noted that it can be challenging for
tax-exempt organizations to understand and navigate tax law related to political campaign
intervention. These sources noted that the IRS has published guidance materials that have
helped inform and clarify requirements for organizations—such as continuing professional
education training materials and its 2007 revenue ruling on 501(c)(3) organizations and political
campaign intervention—but additional materials could aid organizations’ understanding.48 In
particular, these sources identified the need for more updated guidance on how to consider or
define political campaign intervention for 501(c)(3) and 501(c)(4) organizations and on internet
communications for tax-exempt organizations, such as what could be considered an issue ad or
a political campaign ad.

e For example, with regard to 501(c)(3) organizations, according to some sources, the IRS
has not, in its guidance, clarified what constitutes political campaign intervention, which is
prohibited for 501(c)(3) organizations, and issue advocacy, which is generally allowed for
such organizations. These sources noted that this lack of clarity has caused some confusion
for 501(c)(3) organizations attempting to comply with the law. For example, a 501(c)(3)
organization that promotes helping the homeless may engage in issue advocacy by
encouraging its supporters to fight homelessness and to consider this issue when deciding
how to vote. However, the 501(c)(3) organization risks entering into political campaign
intervention if it is seen as supporting a particular party or candidate, which may jeopardize
its status as a charitable organization under 501(c)(3).149

e Some literature and organizations also noted that it can be challenging for organizations to
understand IRS guidance regarding the extent to which 501(c)(4) organizations can
participate in political campaign intervention because the IRS has not clearly defined
aspects of this guidance. More specifically, as mentioned above, under the Internal
Revenue Code, organizations that operate “exclusively for the promotion of social welfare”
are eligible for 501(c)(4) tax-exempt status. Some literature noted that a Treasury
Department regulation regarding 501(c)(4) organizations defines “exclusively” in a lenient
manner, by stating that a 501(c)(4) organization may engage in political campaign
intervention as long as the organization continues to be primarily engaged in activities that
promote the social welfare.150 In addition, according to some sources, the IRS has not
clearly defined what it means to be “primarily engaged” in social welfare activities or, as IRS
officials stated above, the extent to which organizations (other than 501(c)(3) organizations)
can participate in political campaign intervention.

148]RS Revenue Ruling 2007-41.

1499As noted earlier, IRS issued Revenue Ruling 2007-41 which is intended to help 501(c)(3) organizations distinguish
issue advocacy from political campaign intervention, among other things. The guidance includes 21 examples
illustrating the application of the facts and circumstances analysis to different factual situations. Rev. Rul. 2007-41.
However, representatives of one organization stated that applying IRS’s guidance can be difficult for nonprofits. They
stated that advocacy is a spectrum, and it can be difficult for organizations to figure out where the lines are between
issue advocacy and political campaign intervention. They stated that navigating complex campaign finance and
related internal revenue statutes, regulations, and guidance to ensure nonprofits are not in violation may require
hiring lawyers and accountants that smaller, grassroots nonprofits often cannot afford. In their view, this can deter
smaller nonprofits’ advocacy and engagement in the democratic process.

15026 C.F.R. § 1.501(c)(4)-1(a)(2)(i). According to IRS officials, the regulatory interpretation of “exclusively” as

“primarily” originates from Better Business Bureau v. United States, 326 U.S. 279 (1945). See Contracting Plumbers
v. United States, 488 F.2d 684 (2d Cir. 1973); Commissioner v. Lake Forest, 305 F.2d 814 (4th Cir. 1962).
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IRS enforcement efforts. Some sources identified challenges in IRS’s enforcement efforts,
particularly related to (1) regulating tax-exempt organizations described in section 501(c) that
engage in political campaign intervention; (2) examining exempt organizations to determine
whether they are violating regulations; and (3) revoking exempt status of organizations that
primarily engage in political campaign intervention. For example, according to some sources, in
recent years IRS has conducted more limited enforcement on tax-exempt organizations that
engage in political campaign intervention because of prior questions about how IRS was
selecting and reviewing certain organizations’ exempt status applications based on the
organization’s name, among other things. 15!

In addition, representatives of organizations we met with held varying views on the role they
believed the IRS should have in regulating exempt organizations’ political campaign
intervention. Some stated that the IRS should not regulate exempt organizations’ political
campaign intervention because it is not its mission, and the IRS does not have the subject
matter expertise and it would be a misuse of its resources to take on responsibility for
overseeing such requirements. Some stated that IRS’s attempts to address various issues
related to tax-exempt organizations’ political campaign intervention through proposed rules are
issues that should be left for Congress to handle.'>2 However, representatives of another
organization stated that IRS should continue to have a role in regulating the political campaign
intervention of tax-exempt organizations because many of the groups spending money during
campaigns, particularly 501(c)(4) and 501(c)(6) organizations, are registered with the IRS, not
the FEC, and without an IRS role in regulating them, their political campaign intervention would
be mostly unregulated.

Perspectives of Literature and Selected Organizations on Key Aspects of the Federal
Campaign Finance Framework

We obtained perspectives from literature and selected organizations on key aspects of the
campaign finance framework, including the scope and nature of campaign finance laws; how the
framework has addressed developments in technology and foreign influence in elections; the
purposes served by contribution limits and how these limits are enforced; the benefits and costs
of unlimited independent expenditures; and the extent to which the sources of campaign funding
should be disclosed. To obtain the perspectives, we conducted a literature review of scholarly
publications, government reports, and publications by nonprofits and think tanks from 2016
through 2018, and conducted interviews with subject-matter specialists on campaign finance

1511n 2013, The Treasury Inspector General for Tax Administration reported that IRS used inappropriate criteria that

identified for review certain organizations applying for tax-exempt status based upon their names or policy positions

instead of indications of potential political campaign intervention. Specifically, the report found that ineffective
management 1) allowed inappropriate criteria to be developed and stay in place for more than 18 months, 2) resulted
in substantial delays in processing certain applications, and 3) allowed unnecessary information requests to be
issued. The report made nine recommendations to address these issues. Treasury Inspector General for Tax
Administration (TIGTA), Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for Review, May 14,
2013, Reference Number: 2013-10-053. In a follow-up audit, TIGTA found that the IRS had taken significant actions
to eliminate the selection of potential political cases based on names and policy positions, expedite processing of
501(c)(4) applications, and eliminate unnecessary information requests. TIGTA, Status of Actions Taken to Improve
the Processing of Tax-Exempt Applications Involving Political Campaign Intervention, March 27, 2015, Reference
Number 2015-10-025.

152as discussed above, in 2013, IRS proposed a regulation regarding 501(c)(4) organizations and activities that do

not further the social welfare. 78 Fed. Reg. 71,535 (Nov. 29, 2013). In subsequent years, appropriations acts have
prohibited IRS from issuing, revising, or finalizing any new regulations or other guidance in this area. See, e.g.,
Consolidated Appropriations Act, 2020, Pub. L. No. 116-93, div. C, title I, § 122,133 Stat. 2317, 2444 (2019).
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issues from a nongeneralizable sample of research, advocacy, and practitioner organizations,
selected to represent a range of views about the campaign finance framework.'>3 The literature
and organizations provided a range of perspectives about these aspects of the campaign
finance framework, presented below.

What are the perspectives of literature and selected organizations regarding the scope and
nature of campaign finance laws?

Literature and organizations reported various perspectives on the scope and nature of the
current campaign finance statutory and regulatory framework. The campaign finance framework
rests on two major laws enacted in 1974 and 2002, and Supreme Court and lower court rulings
that have invalidated portions of those laws in intervening years. The FEC has further
interpreted these laws through rulemaking, advisory opinions, and enforcement actions. Given
these developments, literature and organizations reported a range of perspectives regarding (1)
federal statutes and regulations on campaign finance requirements; (2) how campaign finance
statutes and regulations address changes in technology; and (3) how campaign finance statutes
and regulations address prohibited foreign influence in U.S. elections, which we discuss below.

Perspectives on federal campaign finance statutes and regulations. The literature we
reviewed and organizations we interviewed presented various perspectives on federal campaign
finance statutes and regulations. For example, some literature and organizations stated that
campaign finance and related tax statutes and regulations are overly complex, and some
definitions of activities within the campaign finance framework—such as political campaign
intervention, major purpose, and coordination—are vague and need to be clarified or simplified.
As one example, some literature we reviewed and organizations we interviewed stated that the
FEC's definitions for determining whether an organization is a political committee are not clear,
which can contribute to confusion for organizations, such as tax-exempt organizations, as to
whether or not they are a political committee that should register with the FEC. FECA defines a
political committee as any committee, club, association, or other group of persons which
receives contributions or makes expenditures in excess of $1,000 in a calendar year.154
Additionally, the Supreme Court held in Buckley v. Valeo that only organizations under the
control of a federal candidate or whose major purpose is the election or defeat of federal
candidates may be regulated as political committees.15 However, according to some literature
and organizations we interviewed, neither federal law nor the FEC have clearly defined how to
measure an organization’s major purpose.1s6

One article noted that because the FEC has not defined a numerical threshold of expenditures
for determining an organization’s major purpose, some practitioners have interpreted the

153\ve reviewed literature published from calendar years 2016 through 2018. This time frame includes the 2016 U.S.

Presidential election, and extends through the end of the most recent calendar year at the time of our review. For a
more detailed discussion of our scope and methodology, see enclosure I.

15452 U.S.C. § 30101(4). Under FECA, political committees must raise and spend money in accordance with
contribution limits, source prohibitions, and disclosure requirements.

155Byckley v. Valeo, 424 U.S. at 79-80.

156FEC uses a case-by-case analysis of an organization’s conduct to determine whether it has the major purpose of
engaging in federal campaign activity. FEC's approach is described in its 2007 Supplemental Explanation and
Justification on Political Committees. 72 Fed. Reg. 5,596 (Feb. 7, 2007). In 2007, the U.S. District Court for the
District of Columbia held that the FEC decision to use a case-by-case approach, rather than rulemaking, to apply the
major purpose test was not arbitrary and capricious. Shays v. FEC, 511 F. Supp. 2d 19 (D.D.C. 2007).
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threshold to be 49 percent, so that certain organizations, such as 501(c)(4) organizations, can
spend up to 49 percent of their total expenditures on federal campaign activity without satisfying
the major purpose test and becoming subject to FEC requirements for political committees.
Representatives of some organizations stated that unclear FEC definitions create uncertainty
regarding whether some politically active organizations, such as some 501(c)(4) organizations,
should be registered as political committees and subject to FECA reporting and disclosure
requirements, as discussed earlier. As noted above, in order to qualify for their tax-exempt
status, 501(c)(4) organizations must satisfy a primary purpose test; they may engage in some
political campaign intervention provided that they continue to be primarily engaged in activities
to promote the social welfare. However, according to IRS officials and other sources, the IRS
has not issued clear and concise guidance regarding the extent to which 501(c)(4) organizations
can engage in political campaign intervention. Furthermore, some sources noted that some
501(c)(4) organizations have taken advantage of the vague major purpose and primary purpose
criteria to avoid registering as political committees and being subject to disclosure requirements.

Perspectives on how campaign finance statutes and regulations address changes in
technology. The literature we reviewed and organizations we interviewed presented various
perspectives on how campaign finance statutes and regulations have addressed changes in the
use of technology over time. According to some sources included in our review, campaign
finance statutes and regulations have not kept up with the rapid expansion of campaign
spending on the internet and do not regulate online political ads to the same extent as
television, radio, and print ads. According to these sources, this creates disclosure and
disclaimer gaps, which can exclude a large amount of campaign spending from regulation. For
example, some sources highlighted that BCRA'’s definition of regulated electioneering
communications applies to “broadcast, cable, or satellite communications,” but not to internet
communications.157 As a result, some sources stated that voters do not have information about
the sponsors of many internet communications that refer to a candidate, which could help voters
identify whether communications are real, or potential sources of disinformation.158 Some
literature, on the other hand, noted that, while expanding the definition of electioneering
communications to include internet communications would be helpful, it would not provide
transparency on ads that do not mention a candidate’s name. Some sources discussed other
proposals that have been put forward to provide more information about sponsors of internet
ads, for example proposed legislation that would require that technology companies maintain a
“political file” (or public, searchable database) of online ads, as television and radio
broadcasters are required to do. Currently, contracts for television ad purchases are made
public through the Federal Communication Commission, but contracts for internet ad purchases
are not. Representatives of one organization stated that while legislation that specifically
regulates online political communications has not been enacted, many of the FEC'’s rules that
apply to broadcast media are not statutorily confined and therefore could be updated to apply to
new media.

15752 U.S.C. § 30104(f)(3)(A)().

158A[though the definition of electioneering communications does not include internet communications, certain
internet communications, such as those that meet the definition of public communication, are subject to disclaimer
requirements. As discussed later in this report, the definition of public communication includes communications that
are placed for a fee on another person's website. See 11 C.F.R. § 100.26. FEC regulations also require that all
internet websites of political committees available to the general public include disclaimers. 11 C.F.R. § 110.11(a).
See also Advisory Opinion 2017-12 (Take Back Action Fund) (finding that the 501(c)(4) organization that requested
the advisory opinion was required to include disclaimers on paid Facebook image and video advertising that
expressly advocated election or defeat of clearly identified federal candidates).
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According to some sources, current FEC regulations also do not sufficiently address
requirements for disclaimers for political communications made on the internet. For example,
some sources noted that FEC regulations related to online ads only apply to ads that are
“purchased for a fee,” which often excludes political communications through YouTube and
other online platforms. Other sources noted that under FEC regulations, certain internet ads,
such as those in games on mobile devices, may be exempted from disclaimer requirements
through exceptions in the regulations referred to as the “small items” and “impracticable”
exceptions for disclaimers. More specifically, these exceptions state that if the size of the ad is
small (such as the length of a phrase on a bumper sticker, or a small online ad) or a disclaimer
cannot be “conveniently printed” on the ad, a disclaimer is not required.5® According to one
article, some major internet companies have argued that their ads should not be obligated to
have disclaimers because of their small size.160 However, the FEC has not taken an official
position on the application of these exceptions to small online ads.161 Some sources also
reported that FEC regulations have not considered the changing landscape of political
advertising and thus have not developed requirements for things such as “native ads” (ads that
match the editorial content of media or technology platforms, also known as sponsored content)
or bots, which automatically generate political ads.

The FEC expanded disclaimer requirements to internet communications in 2006 by amending
the definition of public communication to include paid internet advertising placed on another
person’s website.162 Since 2011, the FEC has sought comments on several issues related to
technology and disclaimers on public communications distributed over the internet.163 Most
recently, on March 26, 2018, the FEC published a Notice of Proposed Rulemaking related to the
definition of public communication to determine whether to include paid internet advertising
placed on another person’s “internet-enabled device or application” and examining two
alternatives for disclaimer requirements on public communications distributed over the
internet.164 The FEC has held public meetings and a public hearing to inform the rulemaking, but
has not yet finalized the rule.

According to some literature and organizations, some technology companies have started to
regulate online political speech through transparency requirements, such as requiring political
advertisers to confirm their identity and location before purchasing ads, but varying definitions of
political speech across platforms and between platforms and the FEC can cause confusion.
Additionally, according to some sources, the fact that technology companies are willing to self-

159See 11 C.F.R. § 110.11(f).

160See Advisory Opinion 2010-19 (Google); Advisory Opinion 2011-09 (Facebook).

161The Commission has, however, stated in an advisory opinion that the 501(c)(4) organization that requested the

advisory opinion “must include all of the disclaimer information specified by 52 U.S.C. § 30120(a) on its proposed
Facebook Image and Video advertising.” While the Commission unanimously agreed to that conclusion,
Commissioners relied upon different rationales to reach it. Advisory Opinion 2017-12 (Take Back Action Fund).

16271 Fed. Reg. 18,589 (Apr. 12, 2006).

183gpecifically, in 2011, the FEC published an Advance Notice of Proposed Rulemaking related to disclaimers on
certain internet communications, and re-opened the issue for public comment in 2016 and 2017. 76 Fed. Reg. 63,567
(Oct. 13, 2011). On November 2, 2016, FEC published a notice seeking comment on several technology-related
proposals, including updating the term “public communication” to include communications placed for a fee on another
person’s “internet-enabled device or application” in addition to communications placed for a fee on another person’s
“Web site.” 81 Fed. Reg. 76,416 (Nov. 2, 2016).

16483 Fed. Reg. 12,864 (Mar. 26, 2018).
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regulate does not mean that it will always be in their interest to do so, that they will do so
effectively, or that it obviates the need for the federal government to take steps to regulate
online campaign-related speech. For example, according to some literature, technology
companies may have conflicts of interest in promoting increased transparency (i.e., requiring
more transparency may negatively affect their profits), and they could be susceptible to
unintentional political bias in how they regulate.

Perspectives on how campaign finance statutes and regulations address prohibited
foreign influence in U.S. elections. The literature we reviewed and organizations we
interviewed presented various perspectives on how federal campaign finance laws address
prohibited foreign influence in U.S. elections. As previously mentioned, based on federal
campaign finance laws, foreign nationals are prohibited from directly or indirectly making
contributions or donations of money or other things of value, or making an express or implied
promise to make a contribution or donation, in connection with a federal, state, or local election.
FECA also prohibits a person from soliciting, accepting, or receiving such a contribution or
donation from a foreign national.165 According to some literature and organizations, federal
campaign finance laws related to prohibited activities for foreign nationals are sometimes
unclear and do not fully address the types of activities that foreign nationals may engage in to
hide their influence in U.S. elections. For example, these sources stated that the federal
campaign finance laws and FEC regulations have not clearly defined “other things of value” and
whether certain activities—such as providing opposition research or negative information about
an opposing candidate to a campaign—>by foreign nationals constitute an “other thing of
value.”166 Some literature also stated that the FEC has not clearly defined how two
exemptions—the volunteer services exemption and media exemption—may affect activities by
foreign nationals.167 Specifically, according to one article, the FEC has inconsistently defined the
scope of volunteer services in its advisory opinions and has found an increasing range of
election-related activities by foreign actors to be covered by the exemption.168 Some literature

16552 U.S.C. § 30121; 11 C.F.R. § 110.20. Foreign nationals are prohibited from making any of the following—
contribution or donation of money or other thing of value or an implied promise to make a contribution or donation in
connection with any federal, state, or local election; contribution or donation to any committee or organization of a
national, state, district, or local political party; donation to a presidential inaugural committee; disbursement for an
electioneering communication; or any expenditure, independent expenditure, or disbursement in connection with a
federal, state, or local election. Foreign nationals are also prohibited from directing, dictating, controlling, or directly or
indirectly participating in the decision-making process of any person, such as a corporation, labor organization,
political committee, or political organization with regard to such person’s federal or non-federal election-related
activities.

166FEC regulations define a “thing of value” to include all in-kind contributions, and, unless specifically exempted, the
provision of any goods or services without charge or at a charge that is less than the usual and normal charge for
such goods or services is a contribution. 11 C.F.R. § 100.52(d)(1). The FEC has also issued advisory opinions and
approved legal analyses in enforcement and compliance actions that further define a “thing of value.” For examples of
advisory opinions and matters under review regarding FEC'’s definition of a “thing of value,” see Commissioner
Weintraub’s and Commissioner Hunter’s responses, dated October 18, 2019, to a request for information from
Senator Klobuchar, Ranking Member of the Senate Committee on Rules and Administration.

167According to FEC regulations, the definition of contribution does not include the value of services provided without
compensation by an individual who volunteers on behalf of a candidate or political committee and any costs incurred
in covering or carrying a news story, commentary, or editorial by any broadcasting station, website, newspaper,
magazine, or other periodical publication, unless the facility is owned or controlled by a political party, political
committee, or candidate.11 C.F.R. 88 100.73, .74.

168For example, according to one article, in 1981, the FEC prohibited a foreign artist from donating an original work of

art to a campaign fundraiser (FEC Advisory Opinion 1981-51); in 2015, the FEC, superseding the 1981 Advisory
Opinion, allowed foreigners to develop website code, logos, and trademarks for a political action committee on an “ad
hoc, continuous basis” given that the foreigners would use their own equipment, pay their own out-of-pocket

Page 49 GAO-20-66R Campaign Finance



also noted that the FEC has not clearly defined what constitutes a “press or media entity,”
especially online, and has applied the media exemption broadly, including to some foreign
media entities.169 Furthermore, some sources noted that although the prohibition on foreign
contributions and expenditures in U.S. elections is broad, current law is not definitive regarding
whether foreign actors are prohibited from engaging in issue advocacy, such as purchasing
social media ads that do not expressly advocate for the election or defeat of a candidate.170

What are perspectives from literature and selected organizations on the purposes served by
contribution limits and how these limits are enforced?

Literature and selected organizations reported a range of views about the purposes served by
contribution limits in the current campaign finance system and their enforcement. FECA
established limits on contributions to candidates and political committees. In the years since the
enactment of FECA, the U.S. Court of Appeals for the District of Columbia Circuit has struck
down limits on contributions received by some groups, such as Super PACs, but the courts
have kept intact contribution limits for candidates, political parties, and most political
committees.17t Given these changing circumstances, literature and representatives of selected
organizations expressed a range of views about the value and implications of contribution limits
for candidates and political committees. For example, some literature and organizations
reported that contribution limits help prevent corruption and its appearance by limiting the
amount of money individuals and organizations can give directly to candidates and political
committees. Other sources reported that contribution limits hinder individuals’ First Amendment
rights to give to candidates and parties that represent their views and restrict political parties’
ability to support candidates and nominees. Additionally, some sources stated that contribution
limits have not alleviated public concerns about the appearance of corruption, as demonstrated
by declining confidence in political institutions. For example, one report cited a 2015 poll that
found that 84 percent of Americans believe that money has too much influence in political
campaigns, and 85 percent believe that politicians enact policies favorable to campaign
contributors.172

Moreover, according to some sources, contribution limits force candidates and political parties
to spend increasing amounts of time and resources on fundraising to compete with independent
expenditure groups, which may receive and spend unlimited sums of money. As a result, one

expenses, would not be compensated by anyone, and would not participate in any of the PAC's operational decisions
(FEC Advisory Opinion 2014-20).

169For example, one article noted that the FEC applies a two-part test to determine whether an organization is a

legitimate press entity, but the criteria do not include whether the materials are produced by trained journalists,
whether the organization employs a fact-checker or employs fact-checking functions, or any other typical indicators of
a legitimate media organization.

170See Bluman v. FEC, 800 F. Supp. 2d 281, 284, 292 (D.D.C. 2011), aff'd 565 U.S. 1104 (2012) (“This statute [52

U.S.C. § 30121] as we see it, does not bar foreign nationals from issue advocacy, that is, speech that does not
expressly advocate the election or defeat of a specific candidate.” “They similarly express concern that Congress
might bar them from issue advocacy and speaking out on issues of public policy. Our holding does not address such
questions, and our holding should not be read to support such bans.”)

171See SpeechNow.org v. Federal Election Commission, 599 F.3d 686 (D.C. Cir. 2010) (en banc).

172The New York Times (in a poll conducted with CBS NEWS), “Americans’ Views on Money in Politics,” June 2,
2015, https://www.nytimes.com/interactive/2015/06/02/us/politics/money-in-politics-poll.html, cited in Secret and
Foreign Spending in U.S. Elections: Why America Needs the DISCLOSE Act, Center for American Progress (July
2017).
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source stated that politicians running for re-election spend less time working on substantive
issues, which undermines the legislative process. In addition, some sources reported that
contribution limits for candidates and political parties weaken the power of political parties by
limiting how much they can raise, and encourage donors to contribute to independent
expenditure groups, such as Super PACs. This can shift control of traditional party functions
(such as developing the party platform, building consensus around and selecting party
nominees) from political parties to Super PACs and other groups that may accept and spend
significant amounts of money, such as 501(c)(4) organizations. Some literature asserted that
political parties are more regulated by the FEC and accountable to voters, while Super PACs
and 501(c)(4) organizations are less regulated by the FEC, and less accountable to voters; and
are required to disclose less information about their original sources of funding.1”®

Finally, one article noted that uniform contribution limits for all Presidential and congressional
elections do not recognize that candidates for President may have a need to raise more money
than congressional candidates, in order to reach voters nationwide. For example, the article
noted that the cost of presidential campaigns has skyrocketed in recent years, relative to
increases in contribution limits. It also cited that contribution limits in presidential elections are
lower than many state-level contribution limits for gubernatorial candidates.

What are perspectives of literature and selected organizations about the benefits and costs of
unlimited independent expenditures?

Literature and representatives of organizations identified various perspectives on the benefits
and costs of unlimited independent expenditures. For example, some literature noted that, in
Buckley v. Valeo, the Supreme Court recognized that restrictions on campaign contributions and
expenditures both have potential First Amendment implications, but that limitations on
expenditures constituted "significantly more severe restrictions on protected freedom of political
expression and association than do [FECA’s] limitations on financial contributions.”174
Additionally, some organizations stated that associations of citizens have a right to engage in
political advocacy and the removal of contribution limits for groups that are able to make
independent expenditures has helped foster citizens’ participation in the political process.

Other literature and organizations noted that since the 2010 court decisions, spending on
independent expenditures in federal elections by organizations that are allowed to accept
unlimited contributions from individuals, corporations, and unions, such as Super PACs, has
increased dramatically, raising debate about the role of these organizations in the political
system. Some sources also noted that changes in campaign finance law have resulted in a
disproportional increase in the political speech and representation of a small group of wealthy
individuals and organizations through groups such as Super PACs over ordinary citizens.
According to some literature, unlimited spending by certain individuals and groups distorts policy
outcomes by pressuring candidates and politicians to adopt their preferred policies.

173For example, a Super PAC must report to the FEC the names of its donors--which may include a 501(c)
organization--but does not have to report the names of the donors to the 501(c) organization.

174424 U.S. at 23. Then, in 2010, Citizens United v. FEC invalidated the prohibition on corporations from engaging in
independent expenditures, so that corporations were able to make unlimited independent expenditures. 558 U.S.
310. SpeechNow.org v. FEC held that contribution limits to independent expenditures-only organizations also violate
the First Amendment, allowing for the rise of Super PACs. Because Super PACs make only independent
expenditures, they could accept unlimited contributions and contributions from prohibited sources for other political
committees, such as corporations. 599 F.3d 686.
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In addition, according to some sources, despite the Supreme Court’s finding in Buckley v. Valeo
that independent expenditures did not pose the same threat of corruption as large contributions
because the “absence of prearrangement or coordination...alleviates the danger that
expenditures will be given as a quid pro quo,”175 concerns about coordination and the influence
of independent expenditure groups on politicians’ behavior remain. Specifically, the FEC has
issued regulations defining coordination, including a three-pronged test to determine whether an
expenditure is coordinated.17¢ However, some literature and organizations stated that the FEC’s
definition of coordination between campaigns and groups that are prohibited from making
contributions, such as Super PACs and corporations, is not sufficiently clear, which raises the
possibility for coordination between such groups and candidates and campaigns. For example,
a representative of one organization stated that regulatory language regarding coordination
does not take into account the sometimes close relationship of organizations making
independent expenditures to candidates.177 He stated that this allows organizations making
independent expenditures (e.g., Super PACs) to be run by former staff of candidates who
understand what will help the candidate and make expenditures intended to help the candidate,
such as funding events about more general issues that feature the candidate.178

Finally, some literature highlighted that spending on Presidential and congressional elections
has significantly increased in recent years, with independent groups, such as Super PACs,
outspending candidate and party committees. Some literature stated that the rising influence of
outside groups relative to political parties has contributed to increased political polarization and
gridlock because political parties traditionally support candidates that can connect a broad
range of interests, while outside groups tend to amplify the views of more narrow and special
interests.

What are perspectives of literature and selected organizations regarding the extent to which the
sources of campaign funding should be disclosed?

Literature and selected organizations reported various perspectives about the extent to which
the sources of campaign funding should be publicly disclosed. Since the 2010 Citizens United
ruling which invalidated a restriction on corporations, including certain 501(c) organizations,
from using their general treasures to make independent expenditures, there has been increased
attention and debate about the extent to which sources of campaign funding should be
disclosed. While some sources see increased transparency as creating a better-informed

175424 U.S. at 47.

176according to FEC regulations, if a communication meets the standards for the three prongs of the test, which are
(1) the source of payment, (2) the subject matter of the communication (content standard), and (3) the interaction
between the person paying for the communication and the candidate or political party committee (conduct standard),
then the communication is considered coordinated. 11 C.F.R. § 109.21.

177FEC regulations provide that independent expenditures are expenditures by a person for a communication
expressly advocating the election or defeat of a clearly identified candidate that are not made in cooperation,
consultation or concert with, or at the request or suggestion of, a candidate, a candidate’s authorized committee, or
their agents, or a political party committee or its agents. 11 C.F.R. § 100.16. When a committee, group or individual
pays for a communication that is coordinated with a campaign or a candidate, the communication is either an in-kind
contribution or, in some limited cases, a coordinated party expenditure by a party committee.

178FEC regulations provide that, by itself, the involvement of a former staff person will not cause a communication to
meet the conduct standard, which is one of the three prongs of FEC’s test, discussed above, so long as that person
has not been an employee or independent contractor of the candidate, the candidate's authorized committee, the
candidate's opponent, the opponent's authorized committee, or a political party committee for the previous 120 days.
11 C.F.R. § 109.21(d)(5)(i).
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electorate and helping to prevent corruption, other sources see disclosure requirements as
oppressive or stigmatizing to those who may support unpopular candidates or organizations.
For example, some sources highlighted that FECA established, and the Supreme Court has
consistently upheld, disclosure requirements in part on the grounds that knowledge of a
candidate’s financial supporters may be an important aspect informing voters’ views of a
candidate.

Some literature and organizations stated that current disclosure requirements do not provide
enough information to the public regarding the original sources of funds spent in elections, such
as donors to 501(c) groups; owners of limited liability companies; and foreign actors. For
example, 501(c)(4) organizations have historically not had to publicly disclose the identities of
their donors, except in some limited cases.17 According to some sources, because these
groups can accept unlimited contributions for and have been shown to spend significant
amounts on election-related activity, they should be required to register with the FEC and report
the sources of their funding, as do political committees. Similarly, some sources stated that
source disclosure requirements should apply to organizations based on the amount of political
campaign expenditures the organization makes, rather than on the basis of whether the
organization is a political committee.

Some sources also highlighted that individuals and organizations, including corporations and
foreign entities, that seek to keep their political donations private or anonymous may use 501(c)
organizations or other organizations, such as limited liability companies, to contribute to Super
PACs. These organizations can contribute unlimited sums to Super PACs. Super PACs are
required to disclose the names of the 501(c) organizations or limited liability companies that
contributed to them, and not the original sources of funds, such as the contributors to the 501(c)
organizations or the owners of the companies. According to some sources, Super PACs
frequently work together with 501(c)(4) organizations because some donors are more likely to
contribute to these tax-exempt groups with less disclosure requirements than to Super PACs.
Finally, some sources reported that they believed that FEC penalties against individuals or
organizations that establish 501(c) organizations or limited liability companies to hide political
spending have been rare or in some cases much after the fact, and thus may not deter major
spenders from using these methods.

Other sources offered the view that disclosure requirements infringe on rights to free speech
and privacy, and are complex and burdensome. For example, according to some sources,

179501(c)(4) organizations are required to report to IRS and, in some instances, to the FEC. They must file with IRS a
Form 990-series annual information return for tax-exempt organizations, including information about the
organization’s political campaign intervention on Schedule C of the form, which may be made publicly available.
Under current regulations, donors that contributed at least $5,000 to the 501(c)(4) organization for any purpose (not
only political campaign intervention) must be reported to IRS on the form’s Schedule B, but identifying information
about the donors is not made publicly available, pursuant to section 6104(b) of the Internal Revenue Code. Tax-
exempt organizations generally are required to file the Form 990 annually, and sometimes this occurs months after
an election. Certain 501(c)(4) organizations that make independent expenditures are also required to disclose the
identity of certain donors to FEC. Under FECA and FEC regulations, persons other than political committees that
make independent expenditures aggregating in excess of $250 with respect to a given election in a calendar year
must report certain information about those independent expenditures. On August 3, 2018, a court vacated the FEC
regulation providing that persons other than political committees that make independent expenditures aggregating in
excess of $250 with respect to a given election in a calendar year need report only the identification of donors that
contributed to further the reported independent expenditure. CREW v. FEC and Crossroads GPS, No. 15-0259
(D.D.C. 2018). On October 4, 2018, following the decision, FEC issued guidance stating that it will enforce the statute
by requiring disclosure of donors of over $200 annually who contribute for the purpose of furthering an independent
expenditure, as well as donors of over $200 annually making contributions earmarked for political purposes and
intended to influence elections.
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disclosure requirements can stigmatize those who may support unpopular candidates or
organizations and deter them from engaging in the political process. Some organizations stated
that the thresholds for reporting the names of donors ($200) are too low and questioned the
governmental and public interest in knowing the names of everyone who contributed $200 to a
political party or 501(c)(4) organization (for the purpose of furthering an independent
expenditures) compared to individuals’ rights to free speech and privacy.18 They suggested
that, as a way of protecting privacy for donors who give relatively small contributions, disclosure
requirements should be indexed to inflation, much like contribution limits are.

Some literature and organizations also stated that disclosure requirements are complicated and
often require attorneys to decipher them, which grassroots organizations may not be able to
afford and which can limit their ability or desire to engage in the democratic process. They
explained that low campaign finance monetary thresholds for triggering registration as a political
committee with the FEC ($1,000), and thus, compliance with disclosure and reporting
requirements, may overly burden nonprofit groups that seek to participate in the political
process.

Conclusion

Although DOJ and FEC officials noted that coordination between the two agencies works well,
they provided varying perspectives on the need to document their coordination mechanisms.
While the limited number of staff that coordinate between FEC and DOJ indicate that they work
together, without documentation of those mechanisms consistent with internal control
standards, the agencies risk having knowledge limited just to those few personnel who could
change positions or leave the agencies, taking that knowledge with them. Reviewing and
updating, as appropriate, coordination practices between the FEC and DOJ, to include the MOU
or other guidance, could help the agencies ensure that written guidance reflects current
practices between the agencies and better ensure that coordination between FEC and DOJ
occurs consistently and effectively when enforcing campaign finance law.

Recommendations for Executive Action
We are making two recommendations to the FEC and DOJ.

e The FEC, in consultation with DOJ, should review guidance addressing coordination with
DOJ, to include the MOU, and once a quorum of commissioners is in place, update that
guidance as appropriate based on the review.

(Recommendation 1)

e The Attorney General, in consultation with the FEC, should review guidance addressing
coordination with the FEC, to include the MOU, and once a quorum of commissioners is in
place, update that guidance as appropriate based on the review.

180As discussed earlier, political committees must identify any person who contributes more than $200 during a
calendar year and any person to whom an expenditure or disbursement of more than $200 during a calendar year is
made. 52 U.S.C. 830104(b). Not-political committees, such as 501(c) organizations, who make independent
expenditures in an aggregate amount of more than $250 in a calendar year must file with the FEC, disclosing whether
the expenditure was made independently of the campaign, supports or opposes a candidate, and the identity of each
person who made a contribution in excess of $200 for the purpose of furthering an independent expenditure, as well
as donors of over $200 annually when that donation is earmarked for political purposes and intended to influence
elections. 52 U.S.C. §30104(c).
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(Recommendation 2)
Enclosure I: Scope and Methodology
Enclosure II: Contribution Limits for Calendar Years 2019 and 2020

Enclosure llI: Political Committees and Organizations Spending and Raising Money in Support
of Federal Elections

Enclosure IV: Overview of the Federal Election Commission’s (FEC) Enforcement Process for
Campaign Finance Violations

Enclosure V: The Federal Election Commission’s (FEC) Campaign Finance Violation
Enforcement Activities, Fiscal Years 2002 through 2017

Enclosure VI: Certain Types of Tax-Exempt Organizations and Permitted Political Activity

Enclosure VII: Comments from the Federal Election Commission

Agency Comments

We provided a draft of this report to the FEC, DOJ, and IRS for review and comment, and
incorporated technical comments, as appropriate. DOJ indicated via email that it did not have
formal written comments on the draft report. The FEC provided written comments, which are
reproduced in enclosure VII and summarized below. In its comments, the FEC noted that, as
recognized by our recommendation, its current composition of three commissioners leaves it
with less than a quorum and currently unable to act on our recommendation. The FEC noted
that once a quorum is restored, a freshly reconstituted FEC could consider our recommendation
to review and update the guidance that addresses coordination between the FEC and DOJ.

We are sending copies of this report to the Commissioners of the FEC, the Attorney General,
the Commissioner of the IRS, appropriate congressional committees and members, and other
interested parties. In addition, the report is available at no charge on the GAO website at
http://www.gao.gov.

If you and your staff have any questions concerning this report, please contact me at (202) 512-
8777, or gamblerr@gao.gov. Contact points for our Offices of Congressional Relations and
Public Affairs may be found on the last page of this report. Major contributors to this report were
Tom Jessor (Assistant Director), Jennifer Bryant, Colleen Candrl, Dominick Dale, Eric
Hauswirth, Tracey King, Frederick Lyles, Jr., Amanda Miller, Jan Montgomery, Erin O'Brien,
Maria Psara, Janet Temko-Blinder, and Jeff Tessin.

Wecca. oo

Rebecca Gambler
Director, Homeland Security and Justice
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Enclosure I: Scope and Methodology

This report provides information on three areas related to campaign finance: (1) the legal
framework of campaign finance in federal elections; (2) federal agencies’ roles and
responsibilities, including challenges faced, if any, in enforcement efforts; and (3) the
perspectives of selected organizations and literature on key aspects of the federal campaign
finance framework, including the enforcement of campaign finance laws (i.e., statutes and
regulations).

To address questions on the legal framework, we reviewed relevant statutes, regulations, and
court cases to understand the federal election campaign finance laws governing contributions,
expenditures, prohibitions, disclosures, and responsibilities for enforcement, as well as rules
governing tax-exempt organizations’ political campaign intervention.

To address questions on federal agencies’ roles and responsibilities in administering and
enforcing campaign finance law, we selected the Federal Election Commission (FEC) for review
because it is substantially involved in interpreting and administering federal campaign finance
law and investigating violations and enforcing compliance with campaign finance requirements
in connection with federal elections. We also reviewed information from the Department of
Justice (DOJ), which is responsible for investigating and prosecuting criminal violations related
to campaign finance. We reviewed information from the Internal Revenue Service (IRS)
because it oversees compliance with the tax code governing allowable levels of political
campaign intervention by tax-exempt organizations. We reviewed documentation from the FEC,
DOJ and IRS related to how they implement their respective functions and strategic objectives,
and the methods they use to administer or enforce campaign finance-related laws and identify
and address violations, including the prohibition on foreign contributions and expenditures in
federal elections. These documents include policies, procedures, and guidance, and existing
agreements between FEC and DOJ regarding enforcement of the Federal Election Campaign
Act of 1971 (FECA), as amended. We also interviewed officials from each agency to better
understand how they carry out the agencies’ functions with respect to campaign finance laws,
as well as to obtain their perspectives on any challenges faced in administering and enforcing
the laws. For example, we met with all four FEC commissioners in July 2019, as well as senior
FEC officials. We describe in this report the challenges that FEC, DOJ, and IRS officials
identified that were relevant to the scope of our review.

To describe how the FEC identifies potential campaign finance violations, we reviewed and
analyzed enforcement data from the FEC’s Office of General Counsel’s and Alternative Dispute
Resolution Office’s Law Manager System to identify the sources of FEC’s enforcement actions
for fiscal years 2002 through 2017.181 To describe how the FEC enforces campaign finance
requirements, we reviewed and analyzed enforcement data from the Law Manager System and
the Administrative Fine Program’s Disclosure Suite to identify the distribution of the FEC’s
enforcement activities, which represents the matters under review ongoing and closed, matters
resulting in dismissal or settlement, and administrative fines cases unchallenged and challenged
for fiscal years 2002 through 2017. To identify the types of campaign finance violations that
were enforced by the FEC, we reviewed and analyzed data from the Law Manager System for

181\we focused on fiscal years 2002 through 2017 because FECA’s most recent significant amendment was the

Bipartisan Campaign Reform Act of 2002 (BCRA). Pub. L. No. 107-155, 116 Stat. 81. In addition, fiscal year 2017 is
the latest period for which we obtained complete data from the FEC.
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matters under review closed during fiscal years 2012 through 2017.182 We also reviewed and
analyzed data from the Law Manager System to identify how the FEC has enforced allegations
of violations of the foreign national prohibition for fiscal years 2002 through 2017. To assess the
reliability of FEC’s enforcement data, we performed electronic data testing for obvious errors in
accuracy and completeness and queried agency officials knowledgeable about those data
systems to determine the processes in place to ensure the integrity of the data. We found the
data sufficiently reliable to provide information on FEC's efforts to enforce campaign finance
law.

To identify the number of FECA-related charges filed in cases prosecuted by DOJ, we reviewed
and analyzed case management data from DOJ’s Criminal Division’s Public Integrity Section
and the U.S. Attorneys’ Offices, which share responsibility for prosecuting campaign finance
violations. For the Public Integrity Section, we reviewed and analyzed data for fiscal years 2010
through 2017.183 Specifically, we obtained data from the Section on all cases that were
categorized using a program code for “campaign finance” in the Automated Case Tracking
System, based on the judgment of knowledgeable DOJ attorneys, as well as all cases that
included criminal charges brought under FECA. To identify applicable charges, we interviewed
officials from the Section and reviewed DOJ guidance on the federal prosecution of election
offenses.184 We developed a list of statutes with campaign finance offenses and provided the list
to DOJ to ensure the list was accurate and complete. The Section extracted data from the
Automated Case Tracking System for all cases that were opened under the campaign finance,
wire fraud, or conspiracy statutes and any cases that were opened under the relevant program
category codes for fiscal years 2010 through 2017. The Section manually pulled court and
internal documents (e.g. case opening and closing forms) and reviewed those documents to
determine which cases had accompanying charges associated with violations of FECA
provisions. We also reviewed and analyzed case management data from the Executive Office
for United States Attorneys’ Legal Information Office Network System, to determine the total
number of charges filed for violations of FECA provisions by U.S. Attorneys’ Offices for fiscal
years 2015 through 2017. At the time of our review, data on FECA charges were the most
complete for these three fiscal years.18 We assessed the reliability of the data provided by DOJ
by reviewing data system user manuals and data dictionaries, identifying inconsistencies, and
working with agency officials to resolve issues or identify potential limitations. We found the data
sufficiently reliable to provide information on the number of FECA charges filed in cases
prosecuted by DOJ.

To describe how IRS identifies impermissible levels of political campaign intervention by tax-
exempt organizations and the outcomes of the agency’s enforcement efforts, we reviewed and
analyzed compliance data from IRS’s Reporting Compliance Case Management System to

182Fqr the closed matters under review, we focused on fiscal years 2012 through 2017 because these data were the
most complete and available at the time of this review.

183\We selected the fiscal year 2010 through 2017 time frame to capture information on DOJ's campaign finance
enforcement efforts across multiple presidential administrations. In addition, fiscal year 2017 was the last complete
year of DOJ data available at the time of our request.

184Department of Justice, Federal Prosecution of Election Offenses, Eighth Edition, December 2017.

185Effective September 1, 2014, FECA (previously codified under in the U.S. Code under 2 U.S.C. § 431 et seq) was
consolidated with other laws governing voting and elections in the new Title 52 of the U.S. Code. Case management
data from the Executive Office for United States Attorneys did not capture charges under Title 2 with sufficient
precision for our purposes; therefore we restricted our analysis to charges filed under Title 52 starting with fiscal year
2015.
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identify the agency’s sources and dispositions of closed examinations as well as the types of
tax-exempt organizations examined during fiscal years 2010 through 2017.186 We assessed the
reliability of these data by reviewing data system user manuals and data dictionaries and
querying agency officials knowledgeable about the data system to determine the processes in
place to ensure the integrity of the data. We determined that the IRS data were sufficiently
reliable for the purpose of providing information on IRS’s efforts to enforce compliance with
provisions related to political campaign intervention.

We also interviewed FEC and DOJ officials about guidance and procedures used to coordinate
and document referrals of matters involving potential FECA violations between the two
agencies, and assessed processes against the implementation of collaborative mechanisms187
and applicable internal control guidance on documentation and organizational knowledge
retention from Standards for Internal Control in the Federal Government.188

To address questions related to perspectives on (a) challenges regarding the FEC’s, DOJ’s, and
IRS’s administration and enforcement of campaign finance laws and related tax law, and (b) key
aspects of the campaign finance framework, we obtained perspectives through a literature
review of publications from calendar years 2016 through 2018 and from interviews with subject-
matter specialists on campaign finance issues from a nongeneralizable sample of nine
research, advocacy, and practitioner organizations. To identify relevant publications, we took
the following steps:

1. A GAO research librarian conducted a literature search of various research databases and
platforms including ProQuest, HeinOnline, Harvard’'s Custom Think Tank Search Engine,
PolicyFile, and WestEdge, among others, to identify scholarly and peer reviewed
publications, including law journal articles; dissertations; government reports; conference
papers; and publications by nonprofits and think tanks published from 2016 through 2018, a
period chosen to include the 2016 U.S. Presidential election through the end of the most
recent calendar year at the time of our review. We excluded books, trade journal articles
(except law journal articles), and news articles from the literature review. Our search terms
and formulas included “campaign finance” and related terms, such as “contribution,”
“expenditure,” “disclosure,” “prohibition,” “Federal Election Commission,” “Department of
Justice,” “Internal Revenue Service,” and “foreign,” among others. Multiple abstract, title and
keyword searches were conducted in iterations from August 2018 through February 2019.

2. To select the publications that were relevant to our research areas of (a) challenges
regarding the FEC's, DOJ'’s, and IRS’s administration and enforcement of campaign finance
laws and related tax law, and (b) key aspects of the campaign finance framework, two
reviewers started by independently assessing the abstracts for each publication and, if

186\We requested data on closed examinations from IRS beginning in fiscal year 2010 because the Supreme Court
and federal appeals court rulings in Citizens United v. FEC and SpeechNow.org v. FEC changed the campaign
finance landscape, enabling corporations (including nonprofit corporations) to (1) use their general treasuries to make
unlimited independent expenditures and electioneering communications and (2) make unlimited contributions to
Super PACs. After these decisions in 2010, nonprofit corporations, such as tax-exempt social welfare organizations
(501(c)(4) organizations) that are incorporated, could make independent expenditures and electioneering
communications, and contribute to Super PACs. We recognize that some of the examinations closed in 2010 may
include activity prior to this time frame.

187GAO, Managing for Results: Key Consideration for Implementing Interagency Collaborative Mechanisms, GAO-
12-1022 (Washington, D.C.: Sept. 27, 2012).

188GAQ, Standards for Internal Control in the Federal Government, GAO-14-704G (Washington, D.C.: Sept. 2014).

Page 58 GAO-20-66R Campaign Finance


https://www.gao.gov/products/GAO-12-1022
https://www.gao.gov/products/GAO-12-1022
https://www.gao.gov/products/GAO-14-704G

necessary, reviewed the full text of the publication, to determine if they met the following
criteria:

a. The publication identifies one or more challenges (i.e., problems) related to the
campaign finance framework.189

b. The article focused on campaign finance for U.S. federal elections (not state, tribal, or
other countries’ elections).1%

Any differences in the reviewers’ determinations about whether the article was relevant and
should be included in the review were discussed and reconciled.

3. For the 126 publications that met the above two criteria, we reviewed the full text of the
publication. We evaluated each publication using a data collection instrument. The data
collection instrument captured information on the challenge(s) related to the campaign
finance framework identified in each publication in the following categories, based on the
scope of our review: 1) FEC oversight; 2) DOJ oversight; 3) IRS oversight; 4) other agency
oversight; 5) contribution limits; 6) expenditures; 7) disclosure; 8) new technology/the
internet; 9) foreign national prohibition; 10) legal critiques; and 11) other category. We
further categorized the publications into sub-categories under each category, based on
emerging themes from our review of abstracts and full articles, described in step 2 above.
For example, under the FEC oversight category, sub-categories were identified for
challenges related to FEC’s regulations, FEC's enforcement, and FEC’s structure. The data
collection instrument was initially filled out by one GAO analyst and then verified for
accuracy by another analyst. For law journal publications, a separate data collection
instrument was initially filled out by one GAO analyst and then another analyst verified for
accuracy a subset of the above identified challenges. One GAO analyst then reviewed each
of the individual challenges recorded in the data collection instrument by category and sub-
category and summarized the major themes of challenges, in a separate record of analysis.
For example, the analyst sorted all the challenges that fell under the “new technology”
category, reviewed them, and summarized the major themes of challenges related to “new
technology.”

We obtained additional perspectives through interviews with subject-matter specialists on
campaign finance issues from a hongeneralizable sample of nine research, advocacy, or
practitioner organizations, selected to represent a range of views about the campaign finance
framework. The nine organizations included the Alliance for Justice, Bipartisan Policy Center,
Campaign Finance Institute, Campaign Legal Center, Cato Institute, Center for Responsive
Politics, Institute for Free Speech, Institute for Justice, and Republican National Committee.191
To select the nine organizations, we first researched organizations whose mission, primary
work, or a portfolio of work focused on campaign finance research or advocacy and campaign

189For the purposes of this review, the campaign finance “framework” includes the statutes; regulations; and agency

roles, policies, and procedures related to overseeing contribution limits, expenditures, disclosure requirements, and
prohibitions, including those for foreign entities, in connection with federal elections.

190Wve also excluded articles that did not primarily discuss campaign finance (e.g., referred to campaign finance as an

example for a different issue); did not identify challenges related to the campaign finance framework (e.g., tested a
hypothesis or analyzed data, but did not identify a challenge); and were outside of our scope (e.g., debated corporate
personhood).

191we also attempted to obtain the perspectives of the Democratic National Committee but did not receive a
response.
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finance practitioners, such as national political parties and a national association representing
politically active nonprofit organizations and identified a total of 21 organizations. We selected
the nine organizations to interview to obtain a balanced range of perspectives on federal
agencies’ oversight of campaign finance laws and key aspects of the campaign finance
framework, including the scope and nature of campaign finance laws, the purposes served by
contribution limits, the benefits and costs of unlimited independent expenditures, and the extent
to which the sources of campaign funding should be disclosed. We analyzed the information
that each of the above organizations provided during interviews by the same main categories
we used for the literature review. While the information we obtained from our literature review
and interviews with specialists from selected organizations cannot be generalized or be
considered representative of all views on campaign finance issues, they provided important
perspectives on key aspects of the campaign finance framework, including the scope and
nature of campaign finance laws, the purposes served by contribution limits, the benefits and
costs of unlimited independent expenditures, and the extent to which the sources of campaign
funding should be disclosed.

We conducted this performance audit from April 2018 to February 2020 in accordance with
generally accepted government auditing standards. Those standards require that we plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit objectives.

Page 60 GAO-20-66R Campaign Finance



Enclosure II: Contribution Limits for Calendar Years 2019 and 2020

The Federal Election Campaign Act of 1971 (FECA), as amended, specifies the contribution
limits for the amount that an individual, party, or political action committee (PAC) can contribute
to a single candidate (per election) or to a party or PAC (per calendar year).192 The limits on
contributions to candidates apply separately to each federal election in which the candidate
participates. A primary election, general election, runoff election and special election are each
considered a separate election with a separate limit. Table 1 shows contribution limits for donors
and recipients for calendar years 2019 and 2020.193

Table 1: Contribution Limits for Calendar Years 2019 and 2020
Amounts in Dollars

Donors Recipients
Political Action
Committee
(PAC)
(Separate
Segregated
Candidate Fund and National Party State, District,  Additional National
Committee Nonconnected) Committeein Local Party in Party Committee
in Dollars in Dollars? Dollars Dollars Accounts in Dollars®
Individual 2,800 per 5,000 per year 35,500 per year 10,000 per year 106,500 per account,
election (combined) per year
Candidate 2,000 per 5,000 per year Unlimited Unlimited
committee election transfers to party  transfers to
committee party committee
PAC 5,000 per 5,000 per year 15,000 per year 5,000 per year 45,000 per account,
Multicandidate election (combined) per year
PAC Non- 2,800 per 5,000 per year 35,500 per year 10,000 per year, 106,500 per account,
multicandidate election (combined) per year
State, district, 5,000 per 5,000 per year Unlimited Transfers
local party election (combined)
committee (combined)
National party 5,000 per 5,000 per year
committee election®

Source: GAO analysis of Federal Election Commission data. | GAO-20-66R

Note: These limits are indexed for inflation in odd-numbered years.

*PAC" here refers to a committee that makes contributions to other federal political committees. Independent expenditure-only
political committees (sometimes called "super PACs") may accept unlimited contributions, including from corporations and labor
organizations. A nonconnected PAC is considered any committee that conducts activities in connection with an election, but that is
not a party committee, an authorized committee of any candidate for federal election, or a separate segregated fund. A separate
segregated fund is a political committee established, administered or financially supported by a corporation or labor organization—
also referred to as corporate or labor political action committee. See 11 C.F.R. § 114.1(a)(2)(iii).

19252 U.S.C. § 30116.

1934 contribution is defined as a gift, subscription, loan, advance or deposit of money or anything of value given to

influence a federal election; or payment by any person of compensation for the personal services of another person if
those services are rendered without charge to a political committee for any purpose. 11 C.F.R. 88 100.52(a), .54.
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The limits in this column apply to a national party committee’s accounts for: (i) the presidential nominating convention; (i) election
recounts and contests and other legal proceedings; and (iii) national party headquarters buildings. A party’s national committee,
Senate campaign committee and House campaign committee are each considered separate national party committees with
separate limits. Only a national party committee, not the parties’ national congressional campaign committees, may have an account
for the presidential nominating convention.

°Additionally, a national party committee and its Senatorial campaign committee may contribute up to $49,600 combined per
campaign to each Senate candidate.
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Enclosure llI: Political Committees and Organizations Spending and Raising Money in
Support of Federal Elections

Federal campaign finance laws permit various types of political committees and organizations to
conduct campaign finance related activities.194 Some entities, like political committees, can both
raise and spend money to influence federal elections. For example, political action committees
(PACs) may make contributions to candidates and make independent expenditures. In contrast,
corporations and labor organizations cannot use their general treasuries to make contributions
to candidates or political committees, but may spend money in other ways to influence federal
elections.19% They may (1) establish a separate segregated fund, known as a corporate or labor
PAC; (2) make unlimited independent expenditures and electioneering communications; and (3)
make unlimited contributions to Super PACs.1% While Super PACs may not contribute directly
to federal candidates, they may raise unlimited funds from corporations, unions, and individuals
and spend unlimited funds in the form of independent expenditures.

Under the Internal Revenue code, social welfare organizations that are tax-exempt under
501(c)(4) and political organizations that are tax-exempt under section 527 may engage in
activities to influence elections, to varying extents. An organization may engage in some political
campaign intervention, without losing its tax-exempt status under section 501(c)(4), so long as it
continues to be primarily engaged in activities that promote social welfare.197 Under FECA, such
organizations that are incorporated are prohibited from contributing directly to federal
candidates, but may raise unlimited funds and make independent expenditures, as well as make
contributions to Super PACs. Political organizations qualifying for tax-exempt status under
section 527 of the Internal Revenue Code are formed and operated primarily to accept
contributions or make expenditures for the purpose of influencing or attempting to influence the
selection, nomination, election, or appointment of any individual to any federal, state, or local
public office or office in a political organization, or the election of presidential or vice presidential

194The Federal Election Campaign Act of 1971, as amended, generally defines political committees as any
committee, club, association, or other group of persons, which receives contributions or makes expenditures
aggregating in excess of $1,000 during a calendar year for the purposes of influencing any federal election. 52 U.S.C.
§ 30101(4). The Supreme Court held in Buckley v. Valeo that only organizations under the control of a federal
candidate or whose major purpose is the election or defeat of federal candidates may be regulated as political
committees. Buckley v. Valeo, 424 U.S. at 79-80.

19552 U.S.C. § 30118.

196A Super PAC is a political committee that makes only independent expenditures and may solicit or accept
unlimited contributions from individuals, corporations, labor organizations and other political committees.

197The Internal Revenue Code provides that a 501(c)(4) organization must be operated exclusively for the promotion
of social welfare. 26 U.S.C. § 501(c)(4). IRS regulations provide that an organization is operated exclusively for the
promotion of social welfare if it is primarily engaged in promoting in some way the common good and general welfare
of the people of the community, and the promotion of social welfare does not include direct or indirect participation or
intervention in political campaigns on behalf of or in opposition to any candidate for public office. 26 C.F.R. 8§
1.501(c)(4)-1(a)(2). 501(c)(5) labor organizations and 501(c)(6) trade associations may also engage in limited political
campaign intervention. See Rev. Rul. 2004-6. If these organizations make expenditures for a section 527(e)(2)
exempt function, they may be subject to tax under 527(f). Such exempt functions include influencing or attempting to
influence the selection, nomination, election, or appointment of any individual to any federal, state, or local public
office or office in a political organization, or the election of Presidential or Vice-Presidential electors, whether or not
such individual or electors are selected, nominated, elected, or appointed. 26 U.S.C. § 527(e)(2).
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electors.198 Some, but not all, 527 organizations are political committees regulated by FEC.19°
Section 527 organizations that are not political committees may engage in issue advocacy
(other than electioneering communications), if it is not coordinated with campaigns. Figure 11
identifies the types of political committees and organizations that raise and spend money in
support of federal elections.

Figure 11: Political Committees and Organizations That Raise and Spend Money in
Support of Federal Elections

aUnder section 527 the exempt function means influencing or attempting to influence the selection, nomination,
election, or appointment of any individual to any federal, state, or local public office or office in a political organization,
or the election of Presidential or Vice-presidential electors, whether or not such individual or electors are selected,
nominated, elected, or appointed. 26 U.S.C. § 527(e)(2).

bThe term "financially supported” does not include contributions to the political committee, but does include the
payment of establishment, administration or solicitation costs.

19826 U.S.C. § 527(e).

199pglitical committees that are registered with FEC and are also organized under section 527 of the Internal

Revenue Code are subject to FEC reporting requirements and exempt from some IRS reporting requirements. 26
U.S.C. § 527())(5)(A).
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Enclosure IV: Overview of the Federal Election Commission’s (FEC) Enforcement
Process for Campaign Finance Violations

Under FEC regulations, the enforcement process begins when a complaint or referral is made
alleging that a violation of federal campaign finance laws has occurred or is about to occur.200
Respondents are notified of the filing of a complaint or referral and have an opportunity to
respond in writing.201 The FEC'’s Office of General Counsel reviews and analyzes complaints,
referrals, and sua sponte submissions; respondents’ responses to FEC notifications; and
publicly available information to formulate a recommended course of action for the Commission.
The Commission then reviews the Office of General Counsel’s report and recommendations
and the associated complaint, referral, or sua sponte submission and responses from
respondents. The Commission can find that there is no reason to believe a violation occurred, or
it may otherwise dismiss a complaint, referral or submission at any point during its consideration
of the matter. If the Commission finds reason to believe a violation occurred, it is to conduct an
investigation to determine if there is probable cause that a violation has occurred or may
proceed—prior to a finding of probable cause—to negotiations to reach a conciliation, or
voluntary settlement agreement, which may include a monetary penalty.202 If the Commission
finds probable cause to believe a violation occurred, it must attempt to reach a tentative
conciliation agreement with the respondent,203 and if the Commission fails to conciliate with a
respondent, it may authorize a civil lawsuit in U.S. district court.204 In certain circumstances, the
Commission may also refer a matter to the Department of Justice (DOJ) for criminal prosecution
under the Federal Election Campaign Act of 1971, as amended.205 Figure 12 provides an
overview of the FEC’s enforcement process for campaign finance violations.

200See 11 C.F.R. §8§ 111.3, .4, .8. Office of General Counsel Enforcement Manual, Federal Election Commission,

June 2013. According to FEC officials, the enforcement manual has not been approved by the Commission as of July
2019; however, the FEC continues to use the manual as supplemental guidance in its enforcement efforts.

20111 C.F.R. 88 111.6, .9.
20211 C.F.R. §8 111.10, .18(d).
20311 C.F.R. § 111.18(a).
20411 C.F.R. §111.19.

205ynder 52 U.S.C. § 30109(a)(5)(C), if the Commission determines that there is probable cause to believe that a
knowing and willful violation has occurred or is about to occur, the Commission may refer such apparent violation to
the Attorney General of the United States.
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Figure 12: Overview of the Federal Election Commission’s (FEC) Enforcement Process
for Campaign Finance Violations

a52 U.S.C. § 30109.
b52 U.S.C. § 30109(a)(1), (4).
52 U.S.C. § 30109(a)(2), (4)(i), (6)(A).
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Enclosure V: The Federal Election Commission’s (FEC) Campaign Finance Violation
Enforcement Activities, Fiscal Years 2002 through 2017

For the traditional enforcement process, the FEC received a total of 2,444 matters under review
and closed a total of 2,379 matters under review during the time period.2% On average, the
traditional enforcement program received about 153 matters under review per fiscal year—
ranging from 85 to 235 matters under review received annually—and closed about 149 matters
under review per fiscal year—ranging from 86 to 239 matters under review closed annually. A
majority of the FEC’s Alternative Dispute Resolution Office’s matters resulted in settlements
during this period. The Alternative Dispute Resolution Office total matters consisted of 568 (79
percent) settlements and 148 (21 percent) dismissals, totaling 716 matters adjudicated.207 A
majority of the FEC’s Administrative Fine Program’s enforcement related cases were not
challenged during this time period. The Administrative Fine Program’s case load was comprised
of 2,095 (76 percent) non-challenged cases and 662 (24 percent) challenged cases, totaling
2,757 cases.208 Figure 13 shows the distribution of the FEC’s enforcement activities for fiscal
years 2002 through 2017.

208FEC’s traditional enforcement process resolves campaign finance violations, designated as matters under review.
This process may involve an investigation, conciliation, and civil penalties.

207The category for dismissal includes matters in which the Commission approved the Alternative Dispute Resolution
Office’s recommendation that a matter be dismissed.

208The Commission has established procedures permitting respondents to challenge the imposition of an
administrative fine based on specific defenses. Specifically, a challenge must explain the factual basis for the
challenge and demonstrate at least one of the following (1) the reason to believe finding was based on factual errors,
(2) the civil penalty amount was improperly calculated, or (3) the committee could not file because of unforeseen
circumstances beyond its control, and when those circumstances ended, the committee filed the late report within 24
hours.
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Figure 13: The Federal Election Commission’s (FEC) Enforcement Activities, Fiscal Years
2002 through 2017

Note: The FEC's Reports Analysis Division and Office of Administrative Review administer the Administrative Fines
Program. Under the program regulations, if the Commission finds reason to believe that a committee violated the
Federal Election Campaign Act of 1971, as amended, the Commission sends a letter to the committee containing the
factual and legal basis for its finding and the amount of the proposed calculated fine, among other things. 11 C.F.R. §
111.32. The Reports Analysis Division administers this part of the process. Unlike enforcement matters handled
through the Office of General Counsel or the Alternative Dispute Resolution Office, the penalties assessed through
the Administrative Fines Program are not subject to negotiation. As stated, the Commission has established
procedures permitting respondents to challenge the imposition of an administrative fine based on specific defenses.
11 C.F.R. § 111.35. The Office of Administrative Review handles the challenge process and forwards a written
recommendation to the full Commission and to the respondent. After reviewing the respondent’s written response and
the recommendation from the Office of Administrative Review, the Commission makes a final determination. 11
C.F.R. §111.37.
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Enclosure VI: Certain Types of Tax-Exempt Organizations and Permitted Political
Campaign Intervention

The Internal Revenue Code imposes limitations on the amount of political campaign intervention
in which certain 501(c) groups may engage. For example, 501(c)(3) charitable organizations
(including churches and other houses of worship) are prohibited under the Internal Revenue
Code from engaging in political campaign intervention. However, these groups are permitted to
take policy positions and engage in an insubstantial amount of lobbying.20° Other types of
501(c) organizations—such as 501(c)(4) social welfare organizations, 501(c)(5) labor unions,
and 501(c)(6) trade associations—may engage in limited political campaign intervention.210 In
contrast to organizations established under section 501(c), an organization that is tax-exempt
under section 527 is a party, committee, association, fund, or other organization (whether or not
incorporated) organized and operated primarily for the purpose of directly or indirectly accepting
contributions or making expenditures, or both, for an exempt function.211 An exempt function is
the function of influencing or attempting to influence the selection, nomination, election, or
appointment of any individual to any federal, state, or local public office or office in a political
organization, or the election of Presidential or Vice-Presidential electors, whether or not such
individual or electors are selected, nominated, elected, or appointed.2!2 Figure 14 provides an
overview of some of the types of tax-exempt organizations allowed under the Internal Revenue
Code, and the type and extent of political campaign intervention these organizations may
conduct without losing their tax-exempt status.

20926 U.S.C. 8501(c)(3) refers to organizations “organized and operated exclusively for religious, charitable, scientific,
testing for public safety, literary, or educational purposes, or to foster national or international amateur sports
competition ... or for the prevention of cruelty to children or animals.” Among other things, “no substantial part” of the
organization’s activities may be attempting to influence legislation, and it may “not participate in, or intervene in ... any
political campaign on behalf of (or in opposition to) any candidate for public office.” Id.

210The Internal Revenue Code provides that a 501(c)(4) organization must be operated exclusively for the promotion
of social welfare. 26 U.S.C § 501(c)(4). IRS regulations provide that an organization is operated exclusively for the
promotion of social welfare if it is primarily engaged in promoting in some way the common good and general welfare
of the people of the community, and the promotion of social welfare does not include direct or indirect participation or
intervention in political campaigns on behalf of or in opposition to any candidate for public office. 26 C.F.R. §
1.501(c)(4)-1(a)(2). 501(c)(5) labor organizations and 501(c)(6) trade associations may also engage in limited political
campaign intervention. See Rev. Rul. 2004-6.

21126 U.S.C. § 527(e)(1).

21226 U.S.C. § 527(e)(2).
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Figure 14: Select Types of Tax-Exempt Organizations and Permitted Political Campaign
Intervention

aAn exempt function is influencing or attempting to influence the selection, nomination, election or appointment of any
individual to any federal, state, or local public office or office in a political organization, or the election of Presidential
or Vice-Presidential electors, whether or not such individual or electors are selected, nominated, elected, or
appointed. 26 U.S.C. § 527(e)(2).

bSection 527(f) of the Internal Revenue Code provides that a Section 501(c) organization is subject to tax if it spends
any amount for an exempt function. The tax is imposed on the lesser of the organization’s net investment income or
its section 527 exempt function expenditures.
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Enclosure VII: Comments from the Federal Election Commission
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Introduction

The Federal Election Commission (“FEC”) appreciates the opportunity to provide this
report to the Committee on House Administration. On September 1, 2019, the FEC began
working without a quorum of four Commissioners. Although certain Commission actions
require an affirmative vote of four Commissioners, the FEC remains open for business, and
much work continues to further the agency’s vital mission. The three currently serving
Commissioners and the FEC staff look forward to continuing to work with the Committee on
House Administration as it performs its oversight function.

As you know, the Federal Election Commission was established by the Federal Election
Campaign Act Amendments of 1974.1 Congress created the Commission to strengthen the
integrity of the federal campaign finance process under the Federal Election Campaign Act.?
The Commission is also responsible for administering the public funding program for
Presidential campaigns under the Presidential Election Campaign Fund Act and the Presidential
Primary Matching Payment Account Act.® The Federal Election Campaign Act, which is the
foundation of federal campaign finance regulation, reflects Congress’s efforts to ensure that
voters are fully informed about the sources of candidates’ financial support. The Act also
imposes amount limitations and source prohibitions on contributions received by federal
candidates, political party committees and other political committees. Public confidence in the
political process depends not only on laws and regulations to ensure transparency of campaign
finance, but also on the knowledge that noncompliance may lead to enforcement proceedings.

The Federal Election Commission’s mission is to protect the integrity of the federal
campaign finance process by providing transparency and fairly enforcing and administering
federal campaign finance laws. The FEC’s strategic goal of fairly, efficiently and effectively
administering and enforcing the Federal Election Campaign Act encompasses four strategic
objectives:

. to inform the public about how federal campaigns and committees are financed;

3 to promote voluntary compliance through educational outreach and to enforce
campaign finance laws effectively and fairly;

. to interpret the FECA and related statutes, providing timely guidance to the public
regarding the requirements of the law; and

. to foster a culture of high performance in order to ensure that the agency
accomplishes its mission efficiently and effectively.

! Federal Election Campaign Act Amendments of 1974, Public Law 93-443, 88 Stat. 1263 (1974).

2 Federal Election Campaign Act of 1971, Public Law 92-225, 86 Stat. 3 (1972), as amended (FECA or the
Act). FECA is codified at 2 U.S.C. §8 431 to 455.

3 Presidential Election Campaign Fund Act, Public Law 92-178, 85 Stat. 562 (1971), codified at 26 U.S.C.

88 9001 to 9013; and Presidential Primary Matching Payment Account Act, Public Law 93-443, 88 Stat. 1297
(1974), codified at 26 U.S.C. 8§ 9031 to 9042.



To accomplish its legislative mandate, the FEC is directed by up to six Commissioners,
and the three currently serving Commissioners all appear before the Committee today.
Currently, 304 employees (which includes the Commissioners) support the agency in
accomplishing its mission. The Commission maintains its newly redesigned website at
www.fec.gov and, in March 2018, moved to its new offices at 1050 First Street, Northeast, in
Washington, D.C. The Federal Election Commission received an appropriation of $71,250,000
for Fiscal Year (FY) 2019.

FECA requires an affirmative vote by four Commissioners to make decisions in many
areas, including regulations, advisory opinions, audit matters and enforcement. Currently,
documents recommending actions can be prepared for Commission consideration, but decisions
must be delayed until a quorum is restored when new Members join the Commission.
Nonetheless, FECA’s requirements and Commission regulations remain fully in effect, and
political committees and other filers must continue to disclose their campaign finance activity to
the FEC on the regular schedule. Agency staff remains ready to help committees and the public
understand and comply with the law, process and review committee reports, including issuing
Requests for Additional Information, and provide public access to campaign finance data. While
the Commission cannot take action on many legal matters, FEC’s Office of General Counsel
staff continues to litigate ongoing court cases, process new enforcement complaints and
responses, and investigate matters previously authorized by the Commission. Furthermore, the
FEC’s Reports Analysis Division, Information Division, Information Technology Division, and
Office of Compliance, among others, are still on the job, answering questions, maintaining our
website, conducting ongoing audits, and processing and reviewing disclosure reports and other
filings. Despite the lack of quorum, Commissioners expect to be occupied fully, reviewing case
files and preparing for new Members to join the Commission.

FEC Directive 10, Section L sets forth the rules of procedure to be followed when the
Commission has fewer than four sitting members and includes a list of matters on which the
Commission may still act.* These include notices of filing dates, non-filer notices, debt
settlement plans, administrative terminations, and appeals under the Freedom of Information and
Privacy Acts. The Commission intends to comply with the statutory requirement set forth in
section 306 of FECA that the Commission meet at least once each month.

4 See FEC Directive No. 10, Rules of Procedure of the FEC Pursuant to 2 U.S.C. § 437c(e) (Dec. 20, 2007);
available at https://www.fec.gov/resources/cms-content/documents/directive_10.pdf.



http://www.fec.gov/
https://www.fec.gov/resources/cms-content/documents/directive_10.pdf

l. FEC’s PERFORMANCE AND OPERATIONS
A CAMPAIGN FINANCE INFORMATION
1. Engaging and Informing the Public About Campaign Finance Information

Disclosing the sources and amounts of funds used to finance federal elections is one of the
most important duties of the FEC. Full disclosure of the sources and amounts of campaign funds
and fair enforcement of federal campaign finance laws allow the public to make informed
decisions in the political process. Transparency requires that information is not only kept by the
FEC, but also provided to the public in an easily accessible way. The campaign finance reports
are accessible to the public through the FEC’s website at_https://www.fec.gov/data/. By making
disclosure reports available online, the FEC provides the public with up-to-date information about
the financing of federal elections and political committees’ compliance with campaign finance
laws.

The table immediately below presents the Total Receipts and Disbursements Reported to
the FEC by all entities that disclosed to the FEC over the last four completed election cycles. For
each election cycle, it also includes a count of the number of transactions reported to the FEC.
This count shows dramatic increases due to new fundraising and contribution sharing techniques
that have resulted in voluminous reports to be processed at the FEC.

Total Reported Receipts, Disbursements and Transactions

Election Cycle Total Receipts Total Disbursements | Transaction Count
2012 $8,884,594,132 $8,795,764,278 45,246,781
2014 $5,976,582,396 $5,815,419,284 55,976,477
2016 $10,926,836,244 $10,729,954,205 122,147,807
2018 $10,333,084,467 $10,010,442,497 269,306,129

Over the past several years, the FEC has made significant progress to modernize its IT
systems and processes. These efforts include the redesign of the FEC website and the migration
to a cloud environment of the FEC’s campaign finance database, which contains over forty years
of transaction-level campaign finance data reported to the agency. Handling the surge in
transaction counts would have been extraordinarily difficult and expensive, if the database had
not migrated to a cloud environment. Moreover, as a result of the migration, the FEC was able
to shut down one of its four physical data centers during FY 2018 and realize reduced future
costs. To continue to mitigate an anticipated steep rise in future cost, the FEC is pursuing a
modernization plan now and over the next several years to continue cloud migration and

improvement IT processes.




The graph below presents Total Receipts and Disbursements Reported to the FEC by all
entities since 1980.
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The following graph shows the recent dramatic increase in the number of transactions reported in
campaign finance disclosure reports.
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Transparency requires that information is not only kept by the FEC, but also provided to
the public in an easily accessible way. In order to make certain that campaign finance disclosure
information is quickly available and easily accessible to the public, the agency has made a
number of improvements to modernize its campaign finance disclosure database and public
interface. Specifically, the FEC has developed application programming interfaces (APIs) and
other tools to improve access to campaign finance data.

2. Protecting Campaign Finance Information

Protecting information technology systems and data has never been more vital than in the
current environment, particularly for the campaign finance information reported to the FEC.
The Commission has taken strategic steps to implement a platform of security and privacy. FEC
recognizes that perfect security is not feasible; it is a continuing process of detecting risks,
process improvements and hardening defenses. For that reason, the benchmark of the FEC’s
approach to cybersecurity is practicability and continuous improvement. Our cybersecurity
strategy outlines an approach of securing our infrastructure and preventing intrusions through a
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holistic cybersecurity program led by the Chief Information Security Officer. In partnership
with the United States Department of Homeland Security and cybersecurity partners, the agency
continues to evaluate emerging threat vectors and focus on efforts to enhance both defenses and
mitigation strategies as potential intrusion attempts occur on a regular basis.

The FEC has adopted a four pillared approach to security and privacy. The four pillars
are to (1) adopt National Institute of Standards and Technology Cyber Security Framework; (2)
implement a robust security architecture; (3) adopt Cloud First Initiative; and (4) build a
cybersecurity culture.

Adopt National Institute of Standards and Technology Cyber Security Framework

The first pillar of the FEC’s overarching strategy to protect security and privacy is to
adopt the National Institute of Standards and Technology (NIST) Cyber Security Framework
(CSF). The FEC is exempted from the Paperwork Reduction Act’s requirement that federal
agencies adhere to the NIST standards for information technology security. In FY 2014 the
agency contracted with an IT security consultant to perform a comprehensive review of
implementing further NIST guidelines at the FEC. During FY 2015, the Commission voted to
adopt the NIST Risk Management Framework and NIST IT security control “best practices.”
Adoption of the NIST CSF was included as a strategic objective in the agency’s IT Strategic
Plan, FY 2017-2021. The FEC’s cyber security strategy, which encompasses the NIST CSF and
industry best practices, outlines an approach of securing our infrastructure and preventing
intrusions through a holistic cybersecurity program.

Implement a Robust Security Architecture

The second pillar of our strategy is to implement a robust security architecture. In
partnership with the Department of Homeland Security (DHS), Massachusetts Institute of
Technology and the Pacific Northwest National Laboratory, the OCIO has collaborated with
FEC stakeholders and technical experts to identify, protect, detect and respond to the impact of
known and unknown threats, continuously assessing security controls and addressing the
remaining residual risks. The FEC has also entered into an inter-agency agreement with DHS to
participate in the Federal Continuous Diagnostics and Mitigation program. By partnering with
DHS, the FEC is able to leverage that agency’s cybersecurity resources, which would be cost
prohibitive for an agency of the FEC’s size to procure independently.

Following NIST guidelines and the Commission’s own prioritization and resources, the
first wave of projects undertaken to enhance to FEC’s security architecture focused on the
“protect” function to hinder threat actors from gaining access to FEC IT assets and data. The
initial project included strengthening the FEC’s perimeter defenses using Software Defined
Perimeter and protecting users from inadvertently infecting their systems by using a robust end-
point solution. The FEC has additionally implemented tools and services that:

e Detect and/or identify malicious behavior activities.

e Continuously log the entire FEC network flow, which allows OCIO staff to track and

identify egress and ingress traffic.

e ldentify critical, high and medium vulnerabilities to update/patch for mitigating FEC

computer systems.

e Implemented email controls to filter and deliver only trusted emails.



Adopt Cloud First Initiative

The third pillar of our strategy is to adopt a cloud first initiative for security, accessibility
and recoverability. Hosting systems and data in a cloud environment allows the FEC to utilize
our cloud service providers’ significant resources that are dedicated to maintaining the highest
level of security. In addition, by utilizing the cloud service providers’ robust disaster recovery
solutions, the FEC eliminates the need to maintain physical disaster recovery sites, which are
costly to maintain and secure. The FEC has already completed the migration of its largest
database, the campaign finance database, and its website to a cloud environment. The FEC’s
new website, launched in May 2017, uses FedRAMP Authorized cloud services, which provides
a standardized approach to security assessment, authorization, and continuous monitoring for
cloud products and services.

Build a Cybersecurity Culture

The fourth pillar of this strategy is to build a cybersecurity culture. For this
comprehensive cybersecurity strategy to be successful, the OCIO will partner with Federal
agencies and industry leaders to leverage best practices for our IT workforce. The first line of
defense in maintaining the protection and integrity of the agency’s network is the ongoing
education of employees about their role in identifying and preventing malicious activities. The
Commission’s main target will be recruiting and training talent with cybersecurity expertise. In
April 2019, the FEC entered into a partnership with the Partnership for Public Service to
participate in the Cybersecurity Talent Initiative. This selective, cross-sector program, which
provides loan forgiveness to top bachelors and masters graduates around the United States in
exchange for at least two-years’ service at a federal agency, addresses the immediate
cybersecurity talent deficiency faced by federal government agencies by attracting service-
minded individuals to government who might not otherwise have applied.

B. PROMOTING COMPLIANCE WITH THE FEDERAL ELECTION
CAMPAIGN ACT

1. Encouraging Compliance Through Education

Helping those subject to the Commission’s jurisdiction understand their obligations
under federal campaign finance laws is an essential component of voluntary compliance. The
FEC’s education and outreach programs provide information necessary for compliance with
campaign finance laws and give the public the context necessary to interpret the campaign
finance data filers disclose. The FEC maintains a toll-free line and public email accounts to
respond to inquiries regarding campaign finance data disclosed to the public and questions about
how to comply with campaign finance laws and its reporting requirements. The FEC’s Public
Disclosure and Media Relations Division and Congressional Affairs Office also respond to
inquiries.

One way the Commission encourages voluntary compliance is by hosting conferences
across the country, where Commissioners and staff explain how FECA applies to candidates,
parties and political action committees. These conferences address recent changes in the law and
focus on fundraising, methods of candidate support and reporting regulations.



The FEC also devotes considerable resources to ensuring that staff can provide distance
learning opportunities to the general public. The Commission’s website is one of the most
important sources of instantly accessible information about FECA, Commission regulations, and
Commission proceedings. In addition to viewing campaign finance data, anyone with Internet
access can use the website to track Commission rulemakings, search advisory opinions, audits,
and closed enforcement matters, view campaign finance data, and find reporting dates. The
Commission places a high emphasis on providing educational materials about campaign finance
laws and its requirements. Toward this end, the FEC has moved its focus away from the printing
and manual distribution of its educational materials and instead looked for ways to leverage
available technologies to create and disseminate dynamic and up-to-date educational materials
through the website. While the Commission continues to make available printed copies of its
educational brochures and publications, transitioning to primarily web-based media has allowed
the agency to reduce significantly its printing and mailing costs and use of resources while at the
same time encouraging new and expanded ways of communicating with the public via the
website.

As part of this broad effort to improve its Internet communications and better serve the
educational needs of the public, the Commission maintains its own YouTube channel, which can
be found at http://www.youtube.com/FECTube. The YouTube channel offers a variety of
instructional videos and tutorials that enable users to obtain guidance tailored to their specific
activities.

The agency’s educational outreach program has been significantly enhanced with the
addition of an online training service that enables political committees, reporters, students and
other groups to schedule live, interactive online training sessions with FEC staff. This on-
demand service allows the FEC to provide tailored, distance learning presentations and training
to the public in a manner that will significantly increase the availability of FEC staff to serve the
public. The service also offers an efficient and effective way for alternative dispute resolution
and other enforcement respondents to satisfy the terms of their agreements with the agency.

2. Enforcing FECA’s Requirements
a. Enforcement and Compliance Processes

The FEC has formed strategies for ensuring that its enforcement and compliance
programs are fair, effective and timely. The Commission’s statutory obligation is to administer,
interpret and enforce the Federal Election Campaign Act, which serves the compelling
governmental interest in deterring corruption and the appearance of corruption in financing
elections. In doing so, the Commission remains mindful of the First Amendment’s guarantees of
freedom of speech and association, and the practical implication of its actions on the political
process.


http://www.youtube.com/FECTube

The FEC has exclusive jurisdiction over civil enforcement of federal campaign finance
laws.®> Commission enforcement actions, which are handled primarily by the Office of General
Counsel (OGC), originate from a number of sources, including external complaints, referrals
from other government agencies and matters generated by information ascertained by the
Commission in the normal course of carrying out its supervisory responsibilities. Enforcement
matters are handled by OGC pursuant to the requirements of FECA. If the Commission cannot
settle or conciliate a matter involving an alleged violation, the Commission may initiate civil
litigation by filing and prosecuting a civil action in Federal district court to address the alleged
violation. Closed enforcement matters are available via the FEC website.

To augment OGC’s traditional enforcement role, the Office of Compliance manages
several programs that seek to remedy alleged violations of FECA and encourage voluntary
compliance. These programs include: 1) the Alternative Dispute Resolution Program, 2) the
Administrative Fine Program and 3) the Audit Program. The Commission’s Alternative Dispute
Resolution Program is designed to resolve matters more swiftly by encouraging the settlement of
less-complex enforcement matters with a streamlined process that focuses on remedial measures
for candidates and political committees, such as training, internal audits and adopting compliance
and internal control measures. Violations involving the late submission of, or failure to file,
disclosure reports are subject to the Administrative Fine Program. This Program is administered
by the Reports Analysis Division (RAD), which assess monetary penalties, and the Office of
Administrative Review (OAR), which handles challenges to the penalty assessments. The Audit
Program conducts “for cause” audits under the FECA in those cases where political committees
have failed to meet the threshold requirements for demonstrating substantial compliance with the
Act, and conducts mandatory audits under the public funding statutes. Subject to limited
redactions, program review requirements approved by the Commission and used by RAD and the
Audit Division are public documents.

The Office of Compliance’s Reports Analysis Division (RAD) reviews an ever-
increasing volume of reports to track compliance with the law and to ensure that the public
record provides a full and accurate representation of reported campaign finance activity. If the
FEC’s review identifies an apparent violation or raises questions about the information disclosed
on a report, RAD sends a request for additional information (RFAI letter) to the filer, affording
an opportunity to take remedial action or correct the public record, if necessary. If the filer is
able to resolve the FEC’s concerns, it may avoid an enforcement action. If not, the Commission
has several tools available to it, such as the Administrative Fine Program, Audit Program, the
Alternative Dispute Resolution Program and the traditional enforcement program. In addition,
RAD devotes a significant amount of resources assisting filers with compliance, handling phone
calls on a daily basis, and electronic inquiries through a new web portal system.

The Alternative Dispute Resolution (ADR) Program was implemented in FY 2001 with
the primary objective to enhance the agency’s overall effectiveness through more expeditious
resolution of enforcement matters with fewer resources required to process complaints and
internal referrals. A case is closed when the Commission votes on the recommendation made by

5 It consults with the U.S. Department of Justice, as appropriate, on matters involving both civil and criminal
enforcement of FECA.
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the ADR Office (ADRO) as to what final action should be taken. The ADRO has closed 830
matters from the inception of the program through August 31, 2019, assessing $2,018,897.34 in
civil penalties.

In response to a legislative mandate, an Administrative Fine (AF) Program was
implemented in July 2000 to address late and non-filing of disclosure reports in a more efficient
and effective manner. The AF Program is administered by RAD and Office of Administrative
Review (OAR), which are within the Office of Compliance. Since the Administrative Fine
Program’s inception in July 2000 through August 31, 2019, the Commission has closed 3,278
cases and assessed fines of $4.8 million. Most importantly, the Administrative Fine Program
continues to succeed in reducing the number of late and non-filed reports, thereby increasing
campaign finance transparency through the timely disclosure of campaign finance activity. The
Committee on House Administration was instrumental in the bipartisan passage of a bill
extending the Administrative Fine Program through reports covering 2023.

The Commission generally conducts audits when a committee appears not to have met
the threshold requirements for substantial compliance. The audit determines whether the
committee complied with the limitations, prohibitions and disclosure requirements of FECA. In
addition, the Commission is required by law to audit Presidential campaigns that accept public
funds. The Commission has completed a total of 1,036 audits since 1976, these reports are
available for review on the FEC website, and searchable by election cycle, committee/candidate
name and by overall finding and/or issue.

b. Recent Enhancements to the Processes and Procedures

In 2016, the Commission updated its policy regarding the types of enforcement case file
documents that are made public on conclusion of an enforcement matter. Significant additions to
the types of documents released included all General Counsel’s Reports, and not just those that
recommend dispositive actions; all draft Factual and Legal Analyses that are subject to a
Commission vote; and agreements with respondents to toll the statute of limitations. The
Commission also clarified that it would not release to the public sua sponte submissions, or
external referrals from other agencies and law enforcement sources in cases where the
Commission declines to open a Matter Under Review. In the same Federal Register notice, the
Commission announced a policy of releasing a wide variety of administrative materials,
including various statistics about its enforcement docket. Files of closed enforcement cases, as
well as the administrative materials, can be found on the Commission’s web site.

C. Status of FEC Enforcement
Between January 1, 2012 and September 20, 2019, the Commission closed 947

Matters Under Review (MURS) through the ordinary enforcement process described in section
309 of FECA.® It also closed an additional 32 Matters Under Review on OGC’s docket by

6 Matters Under Review are a type of administrative enforcement matter handled by the Commission’s
Office of General Counsel pursuant to section 309 of FECA. External complaints filed with the Commission are
designated Matters Under Review (MURs) and assigned a MUR number upon receipt. MURs may be designated by
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referring them to ADRO for resolution. 250 matters are currently pending at the FEC. 199 of
those matters are active and 51 are inactive.

The following chart shows the election cycle that pertains to the matters currently
pending at the FEC.

Election Cycle Active Inactive Total
2012 1 0 1
2014 3 0 3
2016 78 6 84
2018 106 31 137
2020 11 14 25

199 51 250

(As of Sept. 20, 2019)

In September 2016, the Commission directed the agency to prioritize foreign national
prohibition matters. In response, the Office of General Counsel has taken a number of steps to
do so. Along with cases that are statute-of-limitations imperiled when OGC receives them,
foreign national prohibition cases are assigned to OGC staff attorneys before any other class of
cases. OGC has also modified its Status of Enforcement reports to the Commission so that the
Commission is provided with complete data on every foreign national prohibition case on a
quarterly basis. Further, OGC has revised its procedures so that it may more efficiently track the
progress of all foreign national prohibition matters through the enforcement process. Finally, for
foreign national prohibition matters that are not resolved by tally votes, the Commission has
prioritized the placement of these matters on Executive Session agendas for faster Commission
consideration.

As of September 15, 2016, the Commission had 14 enforcement matters in house that
included alleged violations of the foreign national prohibition. All 14 of those have been
closed.’

the Commission itself; for instance, if the Commission determines to sever an allegation or a respondent from an
existing MUR and pursue a case separately, it will open a new MUR, sever the portions of the case from the existing
MUR, and transfer them to the new MUR. There are also preliminary types of enforcement matters that may also
become MURs and are assigned MUR numbers if the Commission determines to “open a MUR” and pursue the
matter. These case types are RAD referrals, Audit Referrals, and Pre-MURs (sua sponte submissions or external
referrals), and other internally-generated matters.

7 See FEC Report to the Committees on Appropriations on Enforcing the Foreign National Prohibition, 8-9
and n. 36 (Sept. 18, 2018), copy enclosed and available at https://www.fec.gov/resources/cms-
content/documents/Foreign_National_Report_To_Congress.pdf (“Appropriations Report”) (discussion of MUR
7035 (Australian Labor Party, et al.)); id. at 8 and n. 35 (discussion of MUR 7081 (Floridians for a Strong Middle
Class)); id. at 9 and n.39 (discussion of MURs 6962 and 6982 (Project Veritas, et al.)); id. at 9 and n. 38 (discussion
of MUR 6944 (Farias)); id. at 9 (discussion of MUR 6976 (City Council Committee for Johnny W. Streets, Jr.)); id.
at 11 and n.46 (discussion of MURs 7094, 7096 and 7098 (Donald J. Trump for President, et al.)); MUR 7122
(Right to Rise USA), https://www.fec.gov/data/legal/matter-under-review/7122/; MUR 6959 (DNC and Nava),
https://www.fec.gov/data/legal/matter-under-review/6959/; MUR 7059 (Human Rights for Vietnam PAC, et al.),
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Subsequent to September 15, 2016, and as of September 20, 2019, the Commission
received an additional 46 enforcement matters that include alleged violations of the foreign
national prohibition. Of those 46, 11 have been closed® and 35 remain open. Of the remaining
35 matters, 33 are active and assigned to OGC Enforcement attorneys, while two were recently
received by the Commission and are inactive.

C. INTERPRETING AND DEVELOPING THE CAMPAIGN FINANCE LAWS

The Commission responds to questions about how the Federal Election Campaign Act
applies to specific situations by issuing advisory opinions (AOs). In addition, Congressional
action, judicial decisions, petitions for rulemaking, Commission initiatives, or other changes in
campaign finance often necessitate that the Commission update or adopt new regulations.

The Commission has recently issued several noteworthy AOs.

In 2018 and 2019, the Commission issued several advisory opinions concerning provision
of low- or no-cost cybersecurity services to candidates and political committees. The
Commission concluded in each instance that provision of such services would not result in
prohibited in-kind contributions and would be permissible under FECA and Commission
regulations.®

Since 2017, the Commission has issued key clarifications about FECA’s restrictions on
personal use of campaign funds in the areas of childcare expenses, protection of the security of
the personal devices of office holders, and the home security of Members of Congress. FECA
and Commission regulations prohibit personal use of campaign funds, which occurs when
campaign funds are used to fulfill any commitment, obligation, or expense that would exist
irrespective of a candidate’s campaign or an individual’s duties as a federal officeholder. In each
of the circumstances presented, the Commission determined that the proposed use of funds was
permissible under FECA and Commission regulations and was not a prohibited personal use.°

https://www.fec.gov/data/legal/matter-under-review/7059; MUR 6865 (Azano),
https://www.fec.gov/data/legal/matter-under-review/6865/; MUR 6932 (Clinton),
https://www.fec.gov/data/legal/matter-under-review/6932/.

8 See Appropriations Report at 8 and n. 33 (discussion of MUR 7141 (Beverly Hills Residents and
Businesses to Preserve Our City)); id. at 10 and n.43 (discussion of ADR 822 (Arteaga)); id. at 7 and n. 30
(discussion of MUR 7205 (Jill Stein for President, et al.)); MUR 7144 (Jacobs, et al.),
https://www.fec.gov/data/legal/matter-under-review/7144/; MURs 7430, 7444 and 7445 (Unknown Respondents),
https://www.fec.gov/data/legal/matter-under-review/7430/; MUR 7232 (Party of Regions),
https://www.fec.gov/data/legal/matter-under-review/7272/; MUR 7314 (NRA),
https://www.fec.gov/data/legal/matter-under-review/7314/; MUR 7414 (Doyle for Congress),
https://www.fec.gov/data/legal/matter-under-review/7414/.

9 See AO 2018-11 (Microsoft); AO 2018-12 (Defending Digital Campaigns); and AO 2019-12 (Area 1
Security).
10 See AO 2019-13 (MJ for Texas); AO 2018-06 (Liuba for Congress); AO 2018-15 (Wyden); and AO 2017-

07 (Sergeant at Arms).
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D. ADMINISTERING THE PRESIDENTIAL PUBLIC FUNDING PROGRAM

The Commission’s responsibilities also include administering the public funding of
Presidential elections, as provided in the Presidential Primary Matching Account Act and the
Presidential Election Campaign Fund Act. Through the public funding program, the federal
government provides matching funds to candidates seeking their party’s Presidential nomination
and grants to Presidential nominees for their general election campaigns.

The program is funded by taxpayers who voluntarily check off the $3 designation for the
Presidential Election Campaign on their income tax returns. The percentage of taxpayers who
check off the designation for the Presidential Election Campaign Fund continues to decline.
Recent statistics from the Internal Revenue Service show the following check off rates:

Calendar Year Percent of Tax
Returns with PECF
Designation
2018 3.9%
2017 4.1%
2016 4.4 %
2015 54 %

Thus far in the 2020 Presidential election cycle, no candidate has applied for matching
funds for the 2020 Presidential primary elections. In 2016, two primary candidates participated
in public funding programs, and their campaigns received a total of $1.5 million in public funds.

The balance in the Presidential Election Campaign Fund as of July 31, 2019, is
$353,074,995, according to the U.S. Treasury. This amount is unusually large for this program
account, due to reduced candidate participation in the Presidential public funding programs.

E. THE 2018 FEC LEGISLATIVE RECOMMENDATIONS

The Federal Election Campaign Act authorizes the Commission to make
recommendations for legislative action. In December 2018, the Commission most recently
approved 11 Legislative Recommendations. The Recommendations are:

Electronic Filing of Electioneering Communication Reports

Authority to Create Senior Executive Service Positions

Prohibit Fraudulent PAC Practices

Fraudulent Misrepresentation of Campaign Authority

Conversion of Campaign Funds

Prohibit Aiding or Abetting the Making of Contributions in Name of Another
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e Increase and Index for Inflation Registration and Reporting Thresholds

¢ Increase the In-Home Event Exemption and Unreimbursed Travel Expense Exemption
for Candidates and Political Parties

e Permit Political Committees to Make Disbursements by Methods Other than Check

e Update Citations to Reflect the Recodification of FECA

e Repeal of Convention Funding Provisions Rendered Non-Operational by the Gabriella
Miller Kids First Research Act

The Commission’s 2018 Legislative Recommendations can be found at
http://www.fec.gov/law/legrec2018.pdf and are also attached.

F. FEC’s ALLOCATION OF STAFF

In order to accomplish its mission and meet the requirements of other legislation, the
Federal Election Commission has arranged its employees into various mission-related or support
offices. The organizational chart below depicts that arrangement and has been annotated with
the number of employees in each of the organizational units.

FEC’s Organizational Structure and Employees’ Distribution
304 Employees as of September 25, 2019

The Office of Compliance includes the Reports Analysis Division (59), the Audit
Division (28), the Alternative Dispute Resolution Office (3), and the Office of Administrative
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Review (1) (which reviews the challenges within the Administrative Fine Program). The Office
of Communications includes the Information Division (15), the Public Disclosure and Media
Relations Office (9) and Congressional Affairs (2).

In addition to the positions shown above, the Commission approved posting vacancy
announcements for up to 25 additional positions: 13 in the Office of Staff Director, 10 in the
Office of General Counsel and two in Office of Inspector General.!

1. FEC’s BUDGET

The chart below presents the appropriations the Federal Election Commission has
received in FY 2016 through FY 2019, the amounts provided in the bills passed by the House of
Representatives and pending before the Senate for FY 2020, as well as the amount the FEC
requested for FY 2021 in its September 2019 submission to the Office of Management and
Budget (OMB). Excluded are amounts for lease termination expenses of $5 million and $8
million for FY's 16 and 17, respectively. The Federal Election Campaign Act requires that,
whenever the FEC submits any budget request to OMB, the Commission must concurrently
transmit a copy of the budget request to Congress.

Fiscal Year Source Amount for Operational Budget
FY 2016 Enacted $71,119,000
FY 2017 Enacted $71,119,000
FY 2018 Enacted $71,250,000
FY 2019 Enacted $71,250,000
FY 2020 House Bill $71,497,000
FY 2020 Senate Bill $70,537,500
FY 2021 | FEC’s OMB Budget Request $72,653,625

The Commission is well aware of the constraints on federal spending generally, and
although the FEC’s appropriation is a small portion of discretionary spending, the Commission
appreciates the support of its mission that Congress has shown by maintaining these
appropriation levels in this budget climate.

While funding amounts for the FEC have been generally level, the Commission faces
rising costs. Personnel costs rise with increased costs for benefits. Non-personnel costs increase
as well, including some by contractual provision. The Commission is continually reviewing its
operations and processes for opportunities to enact cost-saving measures. Over the past decade,
the Commission has critically analyzed every position vacated through attrition to determine
whether the agency could absorb the loss of that position by using existing staff resources.
Senate electronic filing continues to permit the FEC to avoid expenses as well.

1 These figures do not include the vacancy announcement for the fellow in the Cybersecurity Talent
Initiative, described above in part .A.2.
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As discussed above, the FEC is also implementing a multi-phase plan to reduce reliance
on physical servers and migrate appropriate systems and data to a cloud environment. In
conjunction with the redesign of the agency’s website, the FEC successfully migrated its largest
database, the campaign finance database, to a cloud environment and shut down one physical
data center during FY 2018. Cloud hosting offers a number of benefits for the FEC’s campaign
finance database and website. The agency’s Internet traffic is variable, with many more visitors
accessing the website during election years and near reporting deadlines. With a cloud-hosted
application and database infrastructure, the FEC only needs to pay for the actual usage, rather
than constantly maintaining the capacity to support peak usage, even during periods of reduced
usage. Website downtime is minimized and server maintenance is managed by the cloud
computing provider. During FY 2020, the FEC will conduct a study to determine how best to
migrate other appropriate systems and databases to the cloud, allowing the agency to realize
greater efficiency and performance in future years.

Conclusion

The Commission appreciates the interest of the Committee on House Administration in
the FEC. This document, together with the materials the Commission provided to the Committee
in its preparation for this hearing, provide a thorough review of the Federal Election
Commission. The Commissioners would be happy to respond to any questions you may have
today or in further written submissions.

17



AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

FEDERAL ELECTION COMMISSION: REVIEWING
POLICIES, PROCESSES AND PROCEDURES

HEARING

BEFORE THE

SUBCOMMITTEE ON ELECTIONS

OF THE

COMMITTEE ON HOUSE
ADMINISTRATION
HOUSE OF REPRESENTATIVES

ONE HUNDRED TWELFTH CONGRESS

FIRST SESSION
Held in Washington, DC, November 3, 2011

Printed for the use of the Committee on House Administration

&

Available on the Internet:
http:/ |www.gpoaccess.gov | congress | house | administration / index.html

U.S. GOVERNMENT PRINTING OFFICE
72-282 WASHINGTON : 2012

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON HOUSE ADMINISTRATION
DANIEL E. LUNGREN, California, Chairman

GREGG HARPER, Mississippi ROBERT A. BRADY, Pennsylvania,
PHIL GINGREY, M.D., Georgia Ranking Minority Member
AARON SCHOCK, Illinois ZOE LOFGREN, California

TODD ROKITA, Indiana CHARLES A. GONZALEZ, Texas

RICHARD B. NUGENT, Florida
PROFESSIONAL STAFF

PuiLip Kiko, Staff Director & General Counsel
JAMIE FLEET, Minority Staff Director

SUBCOMMITTEE ON ELECTIONS

GREGG HARPER, Mississippi, Chairman

AARON SCHOCK, Illinois CHARLES A. GONZALEZ, Texas
RICHARD B. NUGENT, Florida ROBERT A. BRADY, Pennsylvania
TODD ROKITA, Indiana

I1)



FEDERAL ELECTION COMMISSION: REVIEW-
ING POLICIES, PROCESSES AND PROCE-
DURES

THURSDAY, NOVEMBER 3, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ELECTIONS,
COMMITTEE ON HOUSE ADMINISTRATION,
Washington, DC.

The subcommittee met, pursuant to call, at 10:00 a.m., in room
1310, Longworth House Office Building, Hon. Gregg Harper (chair-
man of the subcommittee) presiding.

Present: Representatives Harper, Nugent, Schock, Rokita, Lun-
gren (ex officio), and Gonzalez.

Staff Present: Phil Kiko, Staff Director and General Counsel,;
Peter Schalestock, Deputy General Counsel; Kimani Little, Parlia-
mentarian; Joe Wallace, Legislative Clerk; Yael Barash, Assistant
Legislative Clerk; Salley Wood, Communications Director; Bob Sen-
senbrenner, Elections Counsel; Karin Moore, Elections Counsel;
Jamie Fleet, Minority Staff Director; Matt Defreitas, Minority Pro-
fessional Staff; Khalil Abboud, Minority Elections Staff; Thomas
Hicks, Minority Elections Counsel; and Matt Pinkus, Minority Pro-
fessional Staff.

Mr. HARPER. I will now call to order the Committee on House
Administration’s Subcommittee on Elections for today’s oversight
hearing on reviewing the policies, processes and procedures of the
Federal Election Commission. The hearing record will remain open
for 5 legislative days so that members may submit any materials
that they wish to be included therein. A quorum is present, so we
may proceed.

I want to thank everyone for being here today. Certainly we are
all busy and so, I thank you for taking this time to be here. We
believe this hearing is long overdue. In fact, the last FEC oversight
hearing before this Commission was in 2004. Seven years is a long
time to go without an oversight hearing on an agency with such
great consequence to political discourse. There has been a break-
down in this committee’s oversight responsibility and it has been
a bipartisan one, and it is now time for that to change.

This past summer, the committee presented the FEC with ques-
tions pertaining to agency operations, regulations and litigation.
Putting partisan conflicts aside, we want to explore the practical
functionality of the agency. How it works can impact political
speech and overall disclosure.

(D
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It was a long list of questions. We had a great deal of catching
up to do, and I appreciate the FEC’s responsiveness to our inquir-
ies. There have been some positive accomplishments, particularly
in providing more due process for those dealing with the FEC.
However, I found some of the answers to be troublesome and others
that perhaps just led to more questions.

For instance, why is the agency continuously pursuing litigation
based on legal principles that have been rejected in case after case?
This constant pursuit to litigate losing cases again and again I be-
lieve is an indefensible waste of taxpayers’ money.

Or, why hasn’t the Commission updated regulations that are un-
const?itutional after a ruling by the Supreme Court in January of
20107

Federal general elections are just 12 months away. Campaigns
and independent groups are in full operation and the Commission’s
regulations are not up to date. How much will candidates spend
figuring out what rules to follow and what to do?

And finally why, when asked by this committee, did the Commis-
sion refuse to provide a copy of several enforcement documents?
Why is the Commission withholding its RAD review and referral
procedures, its enforcement manual and updates and its penalty
formulas? From what I understand the enforcement manual is
similar to, for instance, the SEC’s enforcement manual for staff in-
vestigations, the Department of Labor’s manual that explains its
investigative authority and procedures, the U.S. Attorney’s manual
outlining the Justice Department’s enforcement policies, the DOJ’s
Antitrust Division’s manual, and the U.S. Parole Commission’s
manual to name a few. And there are more. They are similar in
that they all provide their respective staffs with guidelines and
thresholds necessary to enforce compliance with Federal laws and
regulations.

But there is one major difference. Theirs are public and yours
are not. Instead, you deem yours as a sensitive internal document
and I have to ask how you can justify that. Just this past January
during the Commission meeting, Commissioner Weintraub noted
that promoting transparency is essential to the Commission’s mis-
sion. She said, and I quote, we don’t believe in doing things in se-
cret. And I have to ask what is the definition of secret. Unlike the
FEC, other agencies rightfully make their manuals public to help
those trying to comply, understand the standards and thresholds
that they will be held to. Shouldn’t everyone subject to your inves-
tigation penalties have those same rights? Your unwillingness to
release these documents contradicts and ultimately hinders your
agency’s core mission. And I think it puts us in a situation of are
we really going to be transparent.

It is unacceptable and I believe it needs to change, and that is
why I am going to ask again. This committee is requesting that you
provide us with your RAD manual, your enforcement manual with
all updates and your penalty formulas for regular and administra-
tive fines proceedings all within 10 business days. Furthermore, we
request that you establish agency procedures to make all of them
publicly available.

To be clear, this is the second time that we are asking and I be-
lieve it is the last time that we will ask. The third request will be
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in the form of a congressional subpoena and we know we don’t
want to go there unless we just have to. But we will. I understand
that there are policy disputes over some of the regulatory progress
at the agency. But what we are talking about here today are oper-
ational failures.

What disservice is the Commission providing when it doesn’t
even update its regulations to reflect current law? And how can we
trust an agency to enforce disclosure when it lacks disclosure?

As I mentioned, this agency’s actions are of great consequence.
The laws it enforces are limitations on political speech protected by
the First Amendment, which is why it is imperative that they be
enforced in a fair, consistent and transparent fashion.

Again, I do thank you for being here and I look forward to dis-
cussing these issues. I would like now to recognize my colleague,
Congressman Gonzalez, for the purpose of providing an opening
statement. Congressman Gonzalez.

Mr. GonzALEZ. Mr. Chairman, thank you very much. And good
morning to one and all and welcome. I do have two serious con-
cerns on which I hope this hearing will shine some light on. The
majority’s sole recommendation to the so-called supercommittee
was eliminating the Election Assistance Commission and transfer-
ring some of its duties to the FEC. I am pleased that the minority
members under Ranking Member Brady’s leadership suggested
other, more effective suggestions, but I also want to know if the
FEC can handle the new responsibilities as proposed in the legisla-
tion.

The value of EAC to local election officials should by now be obvi-
ous. One Texas county will save $100,000 per year from a single
EAC suggestion. I was pleased to see articles from former FEC
Commissioner von Spakovsky and from Eric Ebersole, who the ma-
jority called as an expert earlier this year, praising the EAC’s re-
port on the 2010 elections. It is not wholly clear to me whether
such reports would have survived under H.R. 672 and I am certain
that the reports would not have received the same priority.

Regulating campaign finance is FEC’s reason for existence and
requires the Commissioners’ full attention. This year has seen a
host of disturbing reports of financial shenanigans and I am eager
to hear what the Commission is doing about them.

Let us turn first to the strange career of W Spann, LLC, which
was created solely to disguise a $1 million donation to the super
PAC of former Massachusetts Governor, Mitt Romney. That donor
was shamed into confessing that there were at least two other mys-
tery million dollar donations to Mr. Romney’s super PAC. Mimi
Swartz in the New York Times later quoted, quote, one influential
Houston Republican said of a recent Romney fundraising event, I
had someone else pay for me to go because I didn’t want people to
know I was there. I believe that paying someone else to donate for
you is illegal and with this proven disclosure loophole, how do we
know that foreign nationals haven'’t illegally contributed too?

Nor was Mr. Romney alone in this. From Christina Wilkie we
hear of teenagers maxing out their donations to the campaign of
my Governor, Rick Perry. Just this week, the Milwaukee Journal
Sentinel reported that Herman Cain’s campaign may have received
illicit contributions from two Wisconsin corporations created solely
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to funnel money to him. I am not asking the Commissioners to
comment on any specific allegation, but I want to know what steps
are being taken to ensure that our laws are enforced and any loop-
holes are indeed closed.

These disturbing stories make the record setting level of obstruc-
tion and deadlock votes in the FEC all the more troubling. There
has been a stunning increase in split deadlock votes at the FEC on
enforcement votes. It is up more than 1,100 percent. As former
FEC Chairman Trevor Potter said recently of the misguided Citi-
zens United decision, quote, the Supreme Court upheld the disclo-
sure requirements resoundingly. It is inaction in Washington that
has given us no disclosure. The FEC is now deadlocked 3-3. Con-
gress is deadlocked.

In the first presidential election since Citizens United and
SpeechNow, a fully functioning FEC is more important than ever,
as shown by these chilling words spoken a few words again. Quote,
groups like ours are potentially very dangerous to the political
process. We could be a menace, yes. Ten independent expenditure
groups, for example, could amass this great amount of money and
defeat the point of accountability in politics. We could say whatever
we want to say about an opponent of a Senator Smith and the Sen-
ator wouldn’t have to say anything. A group like ours could lie
through its teeth and the candidate it helps will stay clean.

Those words came from Terry Dolan, National Conservative Po-
litical Action Committee founder. Commissioners and fellow mem-
bers of this committee, it is up to you and to us to make sure that
Mr. Dolan’s menace is defamed and that proper disclosure require-
ments keep accountability in politics.

And, Mr. Chairman, at this time, if appropriate, I would ask for
unanimous consent to enter into the record testimony in written
form from Common Cause, as well as from Democracy 21.

Mr. HARPER. Without objection.

[The information follows:]
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Mr. GONZALEZ. Thank you. And I yield back, sir.

Mr. HARPER. Does any other member wish to be recognized for
the purpose of making an opening statement? I would now like to
introduce our witnesses. Commissioner Cynthia Bauerly is cur-
rently Chair of the Federal Election Commission. Previously she
served as legislative director for Senator Charles Schumer and as
counsel on the Senate Judiciary and Rules Committee. And we
thank you for being here. Commissioner Caroline Hunter is the
Vice Chair of the FEC. She has been a Commissioner at the Elec-
tion Assistance Commission and has worked in the White House,
the Department of Homeland Security, and as deputy counsel for
the Republican National Committee. Welcome.

Commissioner Donald McGahn previously served as the head of
a Washington based law practice specializing in election law. He
was also general counsel to the National Republican Congressional
Committee in the late 1990s, as well as counsel for the Illinois Re-
publican Party.

Commissioner Matthew Petersen was the Republican chief coun-
sel to the Senate Rules and Administration Committee and counsel
to the Committee on House Administration. I would like to wel-
come Commissioner Petersen back to the committee for his first ex-
perience on the other side of the witness table at this committee.

Commissioner Steven Walther was Vice Chair of the FEC in
2008 and the Commission’s Chair in 2009. Prior to serving at the
FEC, Mr. Walther practiced law for 35 years at his Nevada law
firm.

Commissioner Ellen Weintraub has been a member of the Com-
mission since 2002. She has worked in private practice and was
counsel to the House Ethics Committee where she was editor and
chief during the creation of the House Ethics Manual. We thank
you for a thankless job.

Chair and Vice Chair, Commissioners, we thank you for all of
you being here today. The committee has received your written tes-
timony. And I will recognize the chair and vice chair each for 5
minutes to present a summary of your submissions. To help you
keep that time, of course you know we have a timing device near
the witness table. The device will emit a green light for 4 minutes
and then go to yellow with a minute to go. And at red, your time
will have been over.

And we will start with the Commissioner Bauerly. And we will
start and we welcome you and please proceed.

STATEMENTS OF THE HON. CYNTHIA L. BAUERLY, CHAIR, FED-
ERAL ELECTION COMMISSION; AND THE HON. CAROLINE C.
HUNTER, VICE CHAIR, FEDERAL ELECTION COMMISSION

STATEMENT OF THE HON. CYNTHIA L. BAUERLY

Ms. BAUERLY. Thank you. Good morning, Chairman Harper,
Ranking Member Gonzalez, members of the subcommittee. I am
pleased to be here on behalf of the Federal Election Commission to
discuss the Commission’s operations and procedures. I appreciate
the Subcommittee on Elections’ invitation to appear and the oppor-
tunity to present a few moments of opening remarks to highlight
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certain aspects of the Commission’s longer written submission to
you.

I would like just for a moment, if I might, to introduce Mr. Tony
Herman, Mr. Alec Palmer, our statutory officers at the Commis-
sion. Mr. Herman joined us recently and Mr. Palmer was recently
our permanent Staff Director. I know your staffs have met with
them and we appreciate your courtesy to them.

When I was appointed to the FEC in 2008 along with the Vice
Chair, Commissioners Petersen, Commissioner McGahn and Com-
missioner Walther who as you know had previously served a recess
appointment, the Commission had lacked a quorum for approxi-
mately 6 months. When we joined Commissioner Weintraub at the
Commission in July of 2008, my colleagues and I found ourselves
with a significant backlog of enforcement audits and alternative
dispute resolution matters waiting for us. Through a lot of hard
work by everyone at the agency, particularly in the Offices of Gen-
eral Counsel and Compliance, we have returned to our appropriate
processing times for such matters.

As you know, a good share of the Federal Election Campaign Act
is aimed at disclosure of Federal campaign activity. Following cases
like Citizens United and SpeechNow, many new speakers and
many recent speakers have become engaged in new ways. With this
additional activity, the public increasingly relies on the disclosure
provided by committees through the FEC in order to effectively re-
spond to and participate in the political debate.

Accordingly, the Commission strives to make campaign finance
information readily available and useful to the public. Our Website
provides disclosure of committee reports and independent expendi-
tures and election agency communications in nearly real time as
we receive that information. We have also improved the navigation
of our Website to make the information easier to find.

Of course, to be useful, the information needs to be accurate as
well as timely. Accordingly, the FEC devotes a considerable portion
of its staff to reviewing all reports. This is not a small task. In fis-
cal year 2011, the FEC reports analyst reviewed over 72,000 docu-
ments filed by committees. These same analysts work very closely
with committees to answer their questions, assist them with filing
before the deadlines occur and to resolve problems as they arise.
In the last fiscal year, they answered 14,000 phone calls from com-
mittees to offer them assistance. They also work extended hours on
filing deadlines to make sure they are there when committees need
them most. The Commission also works hard to provide informa-
tion and training to those who file with the FEC. To better serve
filers, the Commission is developing a dedicated Web page that will
answer questions our communications specialists also fielded over
11,000 phone calls.

The FEC also continues to hold regional conferences so we may
get out and provide education and information to those who are
complying. I find that participating in these conferences is an im-
portant way for me to get to know and meet treasurers and report-
ing personnel for committees.

And the FEC continues to innovate in ways to reach more com-
mittees and filers with this information. For example, in order to
provide more cost effective training for grass root organizations and
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candidates, the FEC has instituted a series of lower cost 1-day
seminars and workshops focused for a particular group or a legal
issue.

In addition to disclosure and education, the Commission’s major
responsibilities surround the administration and interpretation of
the FECA. Public confidence in our elections depends not only on
transparency but on the assurance of those who participate in our
Federal election system do so within the rules established by Con-
gress. In recent years, the Commission has made significant
progress in processing enforcement cases and audits more timely.
For certain reporting violations, the FEC’s alternative dispute reso-
lution program and its administrative fines program has been very
effective. And we appreciate this committee’s work on the adminis-
trative fines program and hope that the committee will again work
to extend or make permanent that program in 2013.

We anticipate a very busy election cycle in 2012 and we are pre-
pared for it. The FEC has invested in our infrastructure at the
Commission to ensure that our servers can handle both the volume
and the number of reports that we expect in 2012. And of course
all of this is taking place in a time of quickly changing legal land-
scapes. And where we can, the Commission is providing its infor-
mation as soon as we can without going through the full process
of a rulemaking.

Recently, the Commission issued some guidance in response to a
court settlement in the Carey v. FEC decision. Obviously additional
rulemakings will be necessary to update forms and provide full
guidance, but we were able to issue specific guidance to committees
who want to follow that court decision and we did the same thing
following the Citizens United in 2010.

I see my time has expired. I look forward to answering all of your
questions, and we stand ready to assist the committee in any of its
future requests.

[The statement of Ms. Bauerly follows:]
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Mr. HARPER. Thank you very much. I will now recognize the vice
chair, Caroline Hunter, for 5 minutes.

STATEMENT OF THE HON. CAROLINE C. HUNTER

Ms. HUNTER. Thank you. Chairman Harper, Ranking Member
Gonzalez, members of the subcommittee, thank you for inviting me
here today to speak with you about the Federal Election Commis-
sion.

Since members of the Commission last appeared before Congress
several years ago, there have been significant changes in campaign
finance law. Courts at all levels have stricken down laws regu-
lating political speech, most notably in the landmark Citizens
United decision. I would like to use this opportunity to supplement
the agency’s joint testimony by updating the subcommittee on the
FEC’s efforts to comply with these significant rulings. Additionally,
I would like to share some updates on the new processes and proce-
dures we have implemented at the Commission in recent years.

In Citizens United, as you know, the Supreme Court struck down
the Federal Election Campaign Act’s prohibition on corporations
making independent expenditures in electioneering communica-
tions. In response, the FEC released a statement in February 2010
confirming it would no longer enforce the statutory provision and
the agency’s regulations prohibiting IEs and ECs by corporations
and labor organizations. The FEC also announced it intended to
initiate a rulemaking to address various other regulatory provi-
sions implicated by the decision.

At two FEC open meetings in January and June of this year, the
Commission considered an alternative draft notice of proposed rule-
making. I regret we have yet to remove the regulations related to
the statutory provisions stricken by the Supreme Court; however,
I anticipate the Commission may be able to initiate a formal rule-
making in the near future.

Following Citizens United, the D.C. Circuit Court held in
SpeechNow that FECA’s source prohibitions and amount limita-
tions on contributions were unconstitutional as to those political
committees that make only independent expenditures. In two advi-
sory opinions, the FEC confirmed it would act in accordance with
the SpeechNow decision.

Subsequently, the National Defense PAC asked the FEC for an
advisory opinion confirming that as a political committee that
made direct contributions to Federal candidates, it could also ac-
cept unlimited corporate funds to make independent expenditures
if it establishes a separate bank account for such purposes. After
the Commission deadlocked on this issue and the PAC sued the
agency in Carey v. FEC, the District Court recently ruled in
NDPAC’s favor and the FEC agreed to a stipulated judgment and
consent order.

As the Chair mentioned, last month the FEC issued a public
statement confirming this posture applies to all similarly situated
political committees. Just as the FEC was created to ensure more
transparency in the political process, we believe it has also been
beneficial for the agency to operate with more transparency. To
that end, the Commission has implemented several new reforms
over the past 3 years in the enforcement and policymaking func-
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tions. On the enforcement side, we have put in place a procedure
for committees that are the subject of inquiries from our Reports
Analysis Division or audit proceedings to raise unsettled legal
questions directly with the Commissioners. We also passed a direc-
tive allowing for RAD and the Audit Division to raise those ques-
tions on their own to the Commission. By having these Commis-
sioners resolve these issues on the front end, we believe we can
avoid lengthy proceedings that are expensive for both the com-
mittee and the Commission.

In the audit process we have also implemented hearings for com-
mittees to present oral arguments and to respond to questions from
the Commissioners prior to the approval of final audit reports. Be-
fore the Reports Analysis or Audit Divisions refer matters to the
office of general counsel for enforcement, we have also required the
basis of such referrals to be provided to respondents and to allow
them an opportunity to respond. The FECA requires respondents
to be notified when a complaint from outside the agency is filed
and to be given a chance to respond. And we thought it was only
fair that the respondents in internally generated matters also be
informed of the charges against them. On the policy side, we have
also implemented a procedure whereby requesters and advisory
opinions are given the opportunity to appear before the Commis-
sion to answer our questions about the issues they have presented.

The fairness and efficiency interests running through all of these
procedural reforms reflect our concern that the campaign finance
laws and the FEC’s processes should not be unduly burdensome on
those Americans who are engaged in the most basic of civic activi-
ties.

I appreciate the Chair’s remarks this morning, and while we
think we have made significant accomplishments in this end in re-
sponse to the hearing that was held here several years ago, we do
have other things we can do. And we appreciate your bringing the
spotlight to the enforcement process and look forward to talking to
you about that and other matters. Thank you.

[The statement of Ms. Hunter follows:]
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Mr. HARPER. We now have time for committee members to ask
questions of the witnesses. Each member is allotted 5 minutes to
question the witnesses. Obviously we have the timing device there
to help us keep track of that and we will alternate between the ma-
jority and the minority. To begin with, I will recognize myself for
5 minutes, and I will start with some questions dealing with the
transparency and the manuals, of course, that we are very inter-
ested in.

At a January 20, 2011 Commission meeting, Commissioner
Weintraub said we don’t believe in doing things in secret. Each of
you please tell me if you think the FEC should release its enforce-
ment manuals and penalty guidelines to the public. And if not, why
not, and we will start with you, Commissioner Walther.

Mr. WALTHER. Thank you very much. And thank you for having
us here today. I think this is a very helpful process for all of us.
And it is overdue. Since I have been on the Commission, we have
not had an opportunity to have an exchange like this and I think
it is good for us and it is hopefully helpful. I fully support, fully
support making public the RAD review policy, enforcement policy
and a penalty schedule. I am completely in favor of that. I think
it has been overdue.

Mr. HARPER. Thank you, sir. Commissioner Weintraub.

Ms. WEINTRAUB. Thank you, Mr. Chairman.

Mr. HARPER. And I hope I pronounced your name at least some-
what close.

Ms. WEINTRAUB. Weintraub. It isn’t that hard.

Mr. HARPER. Okay. Good.

Ms. WEINTRAUB. Thank you, Mr. Chairman. And thank you for
the shout-out. I appreciate your quoting me on the values of trans-
parency. I am a firm believer in them. I actually have been advo-
cating for years that we should disclose our penalty schedule. I
think one complication is that we don’t always agree on what that
penalty schedule should say. We have had many debates in execu-
tive session when we are trying individual cases where Commis-
sioners are not agreed on what the penalty levels really ought to
be. I have long advocated that we ought to have a penalty schedule
and that we ought to make it public. And then when the Commis-
sion departs from it, it ought to have to justify those departures in
terms of mitigating and aggravating factors that would justify that
departure.

I think there may be some confusion about what the enforcement
manual is. The document that I think of as the enforcement man-
ual is a large, cumbersome, rather out of date collection of memo-
randa that are not—a number of them have been superseded. I
think it might actually be more confusing than helpful to disclose
that particular document. It is not actually in its current form
being actively used. It is sort of a historical document, but doesn’t
necessarily reflect what we are doing today.

I think that one effort that Commissioner Walther spearheaded,
which is far more useful, is that we did create a description of our
enforcement process and that is posted on the Website and it does
go into the different stages of the process. And I think that actually
is much more helpful than to put on the public record something
that is outdated and not really in use.
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Mr. HARPER. Thank you, Commissioner. Chair Bauerly.

Ms. BAUERLY. Thank you, Mr. Chairman. Our microphones are
automatic. So forgive me. I agree with Commissioner Weintraub
that the effort that we undertook a couple of years ago to put onto
the Website a comprehensive guide for our enforcement process ac-
tually reflects the most current documented enforcement guide that
we do have. We do as I understand have a document that hasn’t
been updated that existed in the Enforcement Division prior, cer-
tainly prior to my arrival at the Commission. But again just a few
years ago, we did undertake a documentation of our current proc-
ess so that people who are going through could understand all of
the different nuances.

I also would support making our penalty guidelines public, but
I do think that we would need to, again as Commissioner
Weintraub pointed out, there are some disagreements over what
that penalty guideline should look like. In addition, of course, the
Commission is required by the statute to conciliate with people who
are in the enforcement process. So of course the end result in a con-
ciliation agreement may not be reflective of the schedule at the out-
set. So I think that that, unlike some other enforcement agencies
who do not have the requirement to conciliate for civil penalties
but could actually issue and impose a fine on someone in their
process, we are differently situated in that way. So I would just
want to make sure in whatever form we did that we didn’t cause
confusion over different penalties that were resulting in concilia-
tion agreements because the Commission is required to conciliate
under the act.

Mr. HARPER. Thank you. Vice Chair Hunter.

Ms. HUNTER. Thank you. As my colleagues have pointed out,
there is some disagreement with respect to the amounts in the pen-
alty schedule. And I think this would be a good opportunity for us
to revisit the amount and take an opportunity to determine what
is the best penalty for whatever violation and perhaps we could
provide a range to accommodate for the conciliation portion that
the Chair mentioned. In addition, I think it is important that we
maintain some discretion to depart from the schedule. And I agree
with Commissioner Weintraub, we should be able to explain when
we do that departure. But I think we should maintain the ability
to do so.

Mr. HARPER. Commissioner McGahn.

Mr. McGAHN. Thank you. To answer your question directly,
there is no reason why at least parts of the RAD manual could be
public and at least part of how the penalties are done could be
more public. And if I could take a minute to elaborate on what I
mean, because it is a question that raises many, many issues and
issues I encountered when I was first appointed to the Commission.
As a practitioner who represented a number of politicians, parties,
vendors, everyone perhaps members of this committee from time to
time, when I was appointed to the Commission, I really wanted to
see these secret books. RAD does have a manual. RAD is the Re-
ports Analysis Division. I apologize for speaking in Beltway acro-
nym, but I have fallen into that habit. And there are parts of it
that I think are part of the enforcement processes of the Federal
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Election Commission. As part of the enforcement process, I think
that is something that ought to remain confidential.

There are parts that may constitute a form of secret law. If there
is secret law, that ought to be public. Right now the current man-
ual I think is a hybrid of the two. So to simply turn it over in total
I think would cause some issues because I think we would be giv-
ing away some of the internal deliberative process privilege or
some of the enforcement triggers.

The penalty schedule is something I have heard about before I
was appointed and I wanted to see the penalty schedule and I envi-
sioned there was this magic chart on the wall, sort of a sentencing
guideline. There really isn’t. It depends on the case. It depends on
the history of the issue. And it depends on a number of frankly fac-
tors as to what penalty applies. The Commission has even before
I was appointed to the Commission, has done quite a bit to make
it a little bit more public in certain ways. For example, there is a
policy for sua sponte submissions. If you know you have a problem,
you can turn yourself in and this policy says you will get a discount
on the penalty. What the penalty will be, what the starting point
is, you really don’t know, but you can get 50 percent, 75 percent.
Increased activity. There is a policy on that from 2007, again before
I was appointed, that talks about what the penalty would be and
gives a sense of the formula.

Congress has put in the administrative fines program so you
know in certain issues what the fine will be. One thing that has
happened, however, is there have been cases where it just doesn’t
seem fair to impose that penalty on a first-time candidate or what
not. The Commission through regulation has taken the position
that they are somewhat handcuffed and they don’t have a choice
in the matter. It would be nice legislatively if we were told, yes,
we do still have discretion in admin fines.

But there have been things that have made penalties public.
What I think would help making public is not some magic chart
because there really isn’t a magic chart, but the method used to
calculate some of these penalties. Is it 10 percent of the amount at
issue, is it 20 percent, is it 50 percent? The counterargument that
I have heard, which is somewhat persuasive, is people may think
that it is a cost of doing business; and if they can predict the fine,
it may encourage them to not comply. I am not sure I buy it be-
cause frankly I found most people try to comply. Certainly you are
going to have some bad actors that intentionally try to funnel
money to campaigns through a back door and what not. But my
concern has always been the first-time candidate, the unsophisti-
cated political player getting caught up in the processes of the FEC
and they get caught up on this fine calendar chart.

And my final point with the penalties, and the Vice Chair talked
about this a little bit, the idea of discretion. There are really ways
to do penalties. One is on sort of a sentencing guideline mentality
where everyone gets treated the same once you have decided there
is a violation. But sometimes the same is not really fair. To me I
think the Commission needs to maintain some discretion in what
the penalties are, to look at the totality of the circumstances. Is it
a first-time candidate? Is this someone who is a sophisticated play-
er or not a sophisticated player? What is the governmental interest
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in the problem? If it is corporate money to a campaign, every court
in the land from the supremes on down has said the law is at its
most urgent application there because it gets at the heart of cor-
ruption or the appearance thereof. If it is a one-time report from
a political committee that has already disclosed the information but
forgot some technicality on a subsequent report, that really
shouldn’t be treated the same even if it is the same dollar amount.

So that is my long-winded explanation, is I am sort of in favor
of in public, but it is not as easy as just handing you a book.

Mr. HARPER. And Commissioner Petersen.

Mr. PETERSEN. I agree with what most of my colleagues here
have said. I think that the method by which the Commission deter-
mines its penalties should be more transparent. And I think that
this exercise as has been pointed out, there would need to be some
agreement as to what those methods are. There has at times been
disagreement amongst us. But whatever we did release would have
to acknowledge the fact that there does need to be flexibility built
into the process. And as to the issues regarding the enforcement
and the RAD manual, I do think that more can be disclosed by the
Commission with the understanding that there are certain parts of
the process that are interwoven into our enforcement program that
under the statute need to remain confidential.

Mr. HARPER. I thank you. And now I will yield to the ranking
member, Mr. Gonzalez, for his questions.

Mr. GoNZALEZ. Thank you very much, Mr. Chairman. Excuse me.
The question will be to the chairwoman, Chair Bauerly. The rank-
ing member of this committee wrote to you back on March first re-
garding the proposed bill where you basically assumed the respon-
sibilities of the EAC, and you responded—I want to make sure—
yes, it was signed by you—responded in a letter dated March 16th
in which you obviously say you have looked at the bill, you could
assume the additional duties, some of which were under your juris-
diction in years previous.

And you go on to say in your letter that you would determine
which of the responsibilities could be assigned to current or new
employees of the FEC and which would be carried out under con-
tracts with private entities, outsourcing. Any strategy—and I will
read from the letter. Any strategy to meet these new responsibil-
ities would require additional resources.

Do you have a specific—at this time, could you tell us specifically
in the way of expenses, additional expenses that would have to be
met requiring additional funding for the FEC, if, in fact, it took
over some of the duties?

Ms. BAUERLY. Thank you, Ranking Member Gonzalez. We have
not undertaken any comprehensive

Mr. GONZALEZ. If you could get closer to the microphone. Thank
you.

Ms. BAUERLY. My apologies again. We have not undertaken a
comprehensive examination of the EAC’s current budget to deter-
mine what their spending versus what we—but obviously if there
were—there are significant EAC responsibilities, some of which
were established in its original legislation, some of which have
been added over time, including in 2009, important obligations
under the MOVE Act. So there are certainly important programs
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at the EAC and, as I understand the legislation, would continue
should the transfer to the FEC happen.

I understand the CBO has prepared an estimate based on their
review of the current EAC budget. I don’t have any basis with
which to quibble with the CBO’s estimate. I do assure the com-
mittee, were we to be charged with these responsibilities, we would
of course conduct them in the most cost effective manner. But
again, there certainly are significant obligations, including some
contracts that exist at the EAC that I understand would need to
continue given the programmatic requirements, and I believe the
CBO has estimated approximately 20 individuals would be needed
to accommodate some of those obligations.

Again, to the extent we could find some space within our own
current personnel, we would certainly do that. But we would cer-
tainly not want to shortchange any of those important responsibil-
ities that exist currently at the

Mr. GONZALEZ. But you are not in a position today to say with
a specific number what it would take for you in the way of addi-
tional funding so that we can determine if there are really any sav-
ings which is the objective of us proposing things to the supercom-
mittee. I mean, you can’t do that today?

Ms. BAUERLY. I cannot.

Mr. GONZALEZ. Thank you. The next question—and it really is a
yes or no and maybe we can expand on it in a minute. But a couple
of remarks regarding transparency and the concern this committee
has on the workings of the FEC. I think it is important for the sake
of trust just in government and the election process and such that
what you do to the extent that can be public is transparent. But
I also believe of equal or greater importance is what you are con-
sidering.

Do you have sufficient data, do you have sufficient information,
are there sufficient disclosure requirements that allow you to make
measured determinations as far as who is spending the money,
how they are spending the money, is there a violation? I think that
Commissioner McGahn said, you know, people coming in through
the back door. Well, with Citizens United and such and the relax-
ation in my opinion based on judicial decree, we don’t have to come,
a lot of people don’t have to come through the back door anymore.
They just come through the front door. The question is can we at
least figure out and identify who is coming in through the front
door.

In my opinion, you don’t have that information presently before
you and I think it is going to require some sort of legislation. The
question would be yes or no to the individuals, starting with Com-
missioner Walther, and that is if disclosure is important, how is it
best effectuated, are current disclosure requirements sufficient to
carry out the FEC’s mission?

Mr. WALTHER. Thank you. I don’t think—I am not too sure ex-
actly what you meant by us getting the information. If you are sug-
gesting that we collect information to be able to assist where the
money is coming from, where we see violations, that probably
would be helpful and that is something that we have not really
done.
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Secondly, no, the statutory and the regulatory framework does
not in my opinion begin to provide the kind of transparency that
we should have in the aftermath of Citizens United. The very fact
that for all of these decades we have had regulation based upon the
statute that we have upheld to the best of the—I think that should
have been upheld to the best of our ability—is now gone. There is
a huge vacuum there that raises questions that we have discussed
and that Congress obviously has discussed and has been unable to
reach agreement on.

But I do think that we have fallen down on what we could have
done with respect to our regulations. We have had—at least pre-
pared—two drafts amongst ourselves on what kind of information
we thought would be necessary for transparency, for corporations
that do not have foreign control, and to take a look at what we now
have to look at to see how we can make sure that foreign invest-
ment to—in our political system—is prohibited. We need to do a lot
of that. One draft is much more specific than the other, and I think
the very least we could have done is to make both of those avail-
able for public comment and we have not been willing to do that
yet.

Mr. GONZALEZ. And I am going to ask with the chairman’s indul-
gence, I am just going to restrict the question to a yes or no and
it is going to be whether current disclosure requirements are ade-
quate or do we need to improve on those. And maybe we will have
another go round and you will be able to again expand on your re-
marks. Yes or no, is it sufficient presently given Citizens United?

Ms. WEINTRAUB. No.

Ms. BAUERLY. No, I don’t believe so.

Ms. HUNTER. Yes, in order to accomplish—sorry. The laws are
sufficient in order to follow the mission of the agency as it is. Obvi-
ously it is at the discretion of Congress to amend the laws.

Mr. McGaABN. Yes.

Mr. PETERSEN. Yes.

Mr. GONZALEZ. Thank you. I yield back.

Mr. HARPER. Thank you, Mr. Gonzalez. And I ask unanimous
consent to allow Mr. Lungren, the chairman of the full committee,
to participate in this subcommittee hearing. Without objection, it is
so ordered.

At this time I will recognize the gentleman from Illinois, Mr.
Schock, for questions.

Mr. ScHOCK. Thank you, Mr. Chairman. Thank you to the Com-
missioners for being here today. First let me state in reaction to
the chairman’s question and your responses that I support the
chairman’s request for full disclosure of this manual and while I
can appreciate that each of the Commissioners may not want for
their deliberations behind their decision making to be made public,
let me assure you as a candidate for office who becomes a victim
of your decision or at least the recipient of your decision, we want
full disclosure. And as uncomfortable as that might be for you to
allow the public and for every candidate for Federal office to under-
stand that, I can assure you that our constituents make no bones
about the fact that they expect us to know the rules and, quite
frankly, do not understand why if in a case a Member of Congress
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or a candidate for Congress would not be following the rules or
would receive some kind of statement suggesting otherwise.

Second, I have a whole host of questions. So I hope that we will
get a couple of rounds if possible. First I would like to find out
within the FEC who decides which cases the FEC litigates.

Ms. BAUERLY. Thank you, Representative Schock. The FEC’s
Litigation Division makes recommendations to the Commission. If
I might step back for a moment. Much of the litigation comes to
us. The FEC is often the defendant in lawsuits. In terms of initi-
ating lawsuits with respect to perhaps an enforcement action, that
is the decision of the Commission.

Mr. SCHOCK. So the Commission actually votes?

Ms. BAUERLY. Yes.

Mr. ScHOCK. Based on the litigation department’s recommenda-
tion?

Ms. BAUERLY. Yes.

Mr. ScHOCK. Okay. Back in 1999, the FEC adopted a policy that
the Commission would enforce section 100.22(b) of its regulation in
every circuit except the First and Fourth where it was found to be
unconstitutional. I found that a bit puzzling. And my question is
simply whether or not there should be a difference for the First
Amendment rights depending on whether you live where the FEC
has lost a case and what the thinking was behind your judgment
on partially enforcing that section of your code.

Ms. BAUERLY. Representative Schock, I was not at the Commis-
sion at that point in time, so I cannot speak to—and actually none
of us were, so we couldn’t speak to the specifics of what those—that
set of Commissioners were thinking. In general, Federal

Mr. ScHOCK. Let me ask you. Is that still the Commission’s posi-
tion?

Ms. BAUERLY. Post the McConnell decision, that is no longer the
Commission’s view of that, as we indicated in our submissions to
you.

Mr. ScHOCK. Okay. You stated that the Commission does not be-
lieve it is appropriate to request information beyond what is re-
quired by law. If this is the Commission’s policy, I would ask why
the Reports Analysis Division continues to send out requests to
candidates asking for information entities are under no legal obli-
gation to provide.

Ms. BAUERLY. The Commission seeks further information from
committees through what is called the request for information, an
RFAI, when reports analysts on the face of report have questions
on what might appear on the face of that report in terms of a need
for additional information or for some clarification. So reports are
only sent where there is a legal basis to do so. And in those letters,
the legal basis for seeking this information is provided in the letter
sent to the committees. So we only ask for information that is re-
quired. And again RFAIs are sent where on the face of the report
there seems to be some discrepancy, some mathematical error, per-
haps contributor information is not provided. We ask the commit-
tees for additional information.

Mr. ScHOCK. So if you ask for additional information, I under-
stand you are asking—I guess the follow-up question to that would
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be what are the due process rates the reporting entities have when
an RFAI is sent to them.

Ms. BAUERLY. If I might use—make sure I understand your ques-
tion, there wouldn’t be I don’t think any technical due process
rights that—because there are no consequences of not filing—not
responding to the RFAI itself. There may be further—there may
be—to the extent that if there are problems that are not able to
be resolved, then perhaps there might be some additional process
within the agency down the line. But the first—the first thing that
will happen is the analysts and the committee may discuss any
issues. If, for example, what is missing is contributor information
and the committee lets our analysts know that they have used
their best efforts to collect that information from their contributors,
contributors simply did not want to provide it, then that is all that
the Commission would require, is the best efforts to collect that
type of information.

So many of these issues are resolved very easily in terms of just
making sure. It may be that something got reported on a line that
was incorrect. The vast majority of these letters are based on dis-
crepancies on the face of the report that are very easily either
amended or resolved in that way.

If a committee would like to ask for the Commission to get in-
volved in a potential legal question that is raised, the Commission
fairly recently adopted a procedure where it may do so. So if a com-
mittee receives a letter and it thinks that it does not have an obli-
gation to provide that information, it may file a request with the
Commission for the Commission’s determination of that. It may
present its arguments to the Commission in terms of what it thinks
its reporting obligations might be. So it does have an opportunity
to address those issues directly with the Commission.

Mr. ScHOCK. Okay. Thank you.

Mr. HARPER. I will now recognize the gentleman from Indiana,
Mr. Rokita, for 5 minutes.

Mr. ROKITA. Thank you, Mr. Chairman. And I want to thank ev-
eryone for their testimony here today. I want to start off with what
Commissioner McGahn was talking about where he said it was not
as simple as handing over a book. I want to make sure I under-
stand your testimony the right way. Is that because no document
exists or is it because, the discretion you and Commissioner Hunter
and others talked about, you can’t just hand over a book of these
penalties?

Mr. McGaHN. If I could ask you a question.

Mr. ROKITA. No. It is our hearing.

Mr. McGAHN. Which one are you talking about? Are you talking
about the RAD manual, the enforcement manual or the penalties?

Mr. ROKITA. Both. Real quick.

Mr. McGAHN. Okay. There is an enforcement manual. As others
have said, it is somewhat out of date.

Mr. ROKITA. The penalties

Mr. McGaHN. Right. And if it was up to me, I would hand it to
you right now, but I don’t have it with me. And it would probably
take four votes to give you the enforcement manual.

Mr. ROKITA. So you say it is not as simple as handing over?
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Mr. McGAHN. The RAD manual is the one that is not as simple
as handing over because the RAD manual includes essentially—
part of it is directives to the staff, that if there is an issue over a
certain dollar amount, refer to the Commission, the Commission
wants to see it. It doesn’t mean you have broken the law. It just
prioritizes what the Commission wants to see and when it wants
to see it.

Mr. ROKITA. Then why is it so secretive?

Mr. McGAHN. Well, because the dollar amounts at issue—the ar-
gument that I have heard is that the dollar amounts will let people
know, well, if your mistake is less than 50 grand or 10 grand, ev-
eryone will have $49,000 mistakes so they won’t get referred. I
don’t really buy it. I think at the end of the day people have better
things to do at their campaign headquarters than to reverse engi-
neer their FEC reports to avoid referral.

Mr. ROKITA. I would agree with that.

Mr. McGAHN. But there are other things in the RAD manual
that I think are part of the enforcement process and you get into
a situation where there is the confidentiality of a specific enforce-
ment matter and there is also the protection that the agency has
of its enforcement priorities. So right now it is all in one book.

Mr. ROKITA. Let me respond to that. I used to run an agency,
both an election agency and a securities agency. So I understand
the need to—as others on this panel may want to comment on. I
understand the need to protect investigative material and the pub-
lic policy behind that. That is different than how you intend to en-
force something. And it is different for this reason. Are we going
to be a country of laws or are we going to be a country of men?
Meaning are we going to be consistent? Are the people in this coun-
try, including the candidates of this country, going to have a fair
hearing? Discretion or not, or are we going to be a country of men
where discretion can be used, over used and abused?

This is especially important when you are talking about a bu-
reaucracy that is unelected. It is ultimately important when we are
talking about the business that each of you and your staffs are in,
which is protecting a free and fair election. And so I think the atti-
tude that I am hearing from this agency as a whole, as represented
by each of you, and I say this, Mr. Gonzalez, in the most bipartisan
way possible, none of you are that important that you can’t disclose
what you are doing as a public business. And I think we all ought
to get over that.

I will yield back the rest of my time and expect a second round.

Mr. HARPER. Thank you.

Mr. ScHOCK. If the chairman would yield, I just want to respond
to Mr. Rokita’s request for the rest of us to weigh in on this.

Mr. HARPER. Certainly.

Mr. ScHOCK. My only response would be this.

Many of you were involved with FEC election law in some form
prior to coming to your Commission spot. Assuming that your Com-
mission term expires and you go back into the private sector, you
may or may not choose to go back into that profession. Why should
you be privy to information on the process in which this Commis-
sion has made decisions that your peers and competitors in this in-
dustry are not privy to?
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Taking us as candidates and officeholders out of this, I would
suggest that it is only fair that the people who represent us and
the industries that many of you were involved with prior to your
Commission service be given the same information that many of
you will have when your term of service is up.

Mr. HARPER. At this time I will recognize the gentleman from
Florida, Mr. Nugent, for questioning.

Mr. NUGENT. Thank you, Mr. Chairman, and I do appreciate the
Commission, all of your attendance here today.

I am a little troubled. My past experience has been in law en-
forcement for 36-plus years, and I understand protecting investiga-
tive techniques and how you go about investigations. I clearly un-
derstand that. But what I don’t understand is the way you are
guarding as it relates to enforcement measures or RAD or pen-
alties. Because what I keep hearing across the board from many of
you is that the enforcement manual is out of date. So I don’t under-
stand how you even operate if your enforcement manual is out of
date. I don’t understand that you don’t have at least a penalty
manual at least describing what the penalties are.

And I certainly do understand discretion, and you need to have
that, particularly as you related, Mr. McGahn, as it relates to a
first-time candidate. Somebody who has made a simple mistake I
don’t think rises to the same level. I think you need to have discre-
tion.

So I guess I am troubled by the fact, and so what I want to
hear—and I will let any member answer this. How do you—what
is your plan on rectifying the fact that the manual is out of date
and that there is—doesn’t sound like there is a clear penalty man-
ual at all?

Any one of you would—Mr. McGahn.

Mr. McGaBN. I will start, I guess.

First, I want to make clear I don’t want to be portrayed as an
apologist for hiding documents. On the contrary, I have been, I
think, one of the prime movers in much of what has been made
public. I am merely articulating the arguments that I have heard
in defense.

It has been the position of the Commission forever and a day
that these things are secret. Same questions you are raising are
the same questions I have raised. I am not sure I am convinced of
the answers I have gotten, either. But as a deliberative body of six
commissioners where it takes four to change what has been a long-
standing practice, you know, I am a commissioner, so I have to give
you the Commission long-term view.

As far as the enforcement manual, Commissioner Walther, it has
already been talked about his initiative to at least make that more
public and at least have a summary of how the process works I
think is a good first step.

Second, my understanding is our recently hired new general
counsel is looking into this to at least update it, and then from
there I would certainly support making something public. You
know, as the chair rattled off, DOJ, most law enforcement have
some sort of prosecutor’s manual.

Mr. NUGENT. Right.
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Mr. McGAHN. And even if there is—the problem ultimately is
when you keep these things secret. Not only does it give people
who have worked at the agency an edge, quite frankly, who then
go off and do other things, but it creates a problem in the eyes of
the public where you think there is maybe something secret. And
even if there isn’t, you feel like there is some hidden process or
some hidden rule that you don’t see.

Mr. NUGENT. Right.

Mr. McGAHN. There is a lot of legal advice that goes on between
the general counsel’s office and the reports analysis division and
the audits division when these letters go out. That is something
that is not particularly public. In fact, when I asked for it as a com-
missioner, I had trouble getting it, because it is not the sort of
thing that an agency that has been around for decades thought to
keep in one place.

So we are making a lot of strides to get it together. It is just
these sorts of questions hadn’t been asked in years. The FEC some-
times becomes a little insular and doesn’t really think about some-
times how the public views what it does. And there is a number
of commissioners at this table today committed to trying to correct
that, and we have gone a long way to doing that, but there is a
lot more work to do.

So I don’t have a good answer as to why this stuff is secret. I
am just giving you the answers I have been given.

Mr. NUGENT. Okay. The chair, I believe you wanted to——

Ms. BAUERLY. I think that as Commissioner McGahn pointed
out, this set of Commissioners has changed some of the processes
and procedures. And, again, the enforcement guide that we did put
on the Web site was an attempt to start to update some of that so
that there is something that would be more useful to the public,
frankly, than handing out documents that are outdated.

With respect to—your other question I think was about civil pen-
alties. I think that there is a lot of agreement about putting out
the formulas that go into it. But, again, as Commissioner McGahn
pointed out earlier, there are different types of violations. Every
enforcement matter looks a little bit different because there may be
three or four violations in one matter and there might be one in
another. And so if we were to take that step, I think we would just
want to make sure that we are not creating any confusion amongst
the public or those who are working on committees to ensure, and
I think that can be accomplished. That would just be the caveat
that we would need to make sure that we explain that, and every-
one understands the parameters of what that formula would look
like and that the Commission does retain the discretion in certain
instances to make changes from that.

Mr. NUGENT. Thank you.

I see my time has expired.

Mr. HARPER. And I will now recognize the gentleman from Cali-
fornia, the chair of the full committee, Mr. Lungren.

The CHAIRMAN. Thank you very much, Mr. Chairman.

Let me thank you, Mr. Chairman, for having this hearing.

Maybe one of the reasons we haven’t had these issues come up
as to why you should disclose or not disclose is that we haven’t had
an oversight hearing in this committee since 2003. Maybe if these
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questions had been asked, we might have had some decisions, and
we might have found out why. So I thank you for this.

I try and look at this from the standpoint of an average Amer-
ican who wants to run for office, and the first thing now we know
is the tremendous hurdles in terms of the cost of running for office.
And one of the costs is, first of all, you have got to hire an account-
ant; and, secondly, you have got to hire an attorney to make sure
you don’t run afoul of the laws. That is a burden we accept as a
result of Supreme Court decisions on either corruption or the ap-
pearance of corruption and money. But if done improperly, it chills
political speech and chills political participation.

It is daunting for someone who decides they want to run for of-
fice to all of a sudden say, oh, my Lord, I have to figure out what
the Federal Government laws are; I have to go find out what the
FEC stands for. And so I would just say to you, I think disclosure
ought to be—you ought to resolve doubt in favor of disclosure as
opposed to nondisclosure.

And on the idea of a manual that governs your enforcement, I
do not see how you have a leg to stand on, frankly, for not dis-
closing. In one of the most difficult decisions you have to make as
a prosecutor on the State level, that is a capital punishment case,
the guidelines are set up, it is reviewed by every DA, and every
DA’s office in California has a manual as to how they do it. It is
known to people. Now, the internal discussions on a specific case
are not, but the manual with respect to how you go about making
that decision as to whether you are going to seek the death penalty
or not is known. It is known to everybody.

We allow murderers to know what it is they are facing. Shouldn’t
we allow Members or prospective Members of Congress to know
what they are facing from an enforcement standpoint? I mean, I
appreciate what you are saying, but can anyone give me a valid ar-
gument, not about the internal discussions with respect to a spe-
cific case but the enforcement manual, that is that component of
it which is similar to the Justice Department and similar to the
U.S. Department of Labor as to why you should not allow that in-
formation out.

Yes, you say to the public, and I understand that broad word, but
how about to average members of the public who are thinking
about the possibility of running for office and thinking about what
they are going to face and thinking about how do I make sure I
don’t make a mistake. And one of the ways I figure that out is I
look at their enforcement manual to see how they make their deci-
sion with respect to enforcement.

Can any of you help me out as to why that should not be made
public as soon as possible?

Madam Chair.

Ms. BAUERLY. Mr. Chairman, if I might, I don’t want to speak
for my colleagues, but I think what you are hearing from us is that
we agree that this should be—that information about our enforce-
ment process should be made public, and we have taken the first
step in that in putting the enforcement guide on the Web site.

I think what is also important to note is that the regulations, the
statute that governs what the agency does in terms of what can-
didates or committees need to do in terms of their filing, of course,
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is very public. This one aspect of our process has been less public
in the past than it is now.

We, again, as Commissioner McGahn pointed out, we are work-
ing towards updating all of this so that we can make something
public. The Commission in terms of we—the enforcement manual
that I think we refer to in our submission to you is not the thing
that holds the penalty guideline. The calculations for the penalties,
that is a separate set of documents.

The CHAIRMAN. Well, I would hope——

Ms. BAUERLY. That is something that we——

The CHAIRMAN. Okay. I would hope that the manual that is as
similar to or comparable to what the Department of Justice has
and the Department of Labor has, I would hope that you would
make it as transparent as they do.

Now, let me ask you about the RFAIs. In terms of the Commis-
sion, do you make those requests public or are those requests made
only to the campaign of the candidate?

Ms. BAUERLY. The RFAIs that are sent to committees are also
put onto the Web site.

The CHAIRMAN. So you see no problem with putting that out
there and getting that information out, which could potentially
taint a candidate’s reputation, but, at the same time, you have dif-
ficulty making as transparent the decisionmaking rules that you
use in terms of enforcement. See, I don’t understand that connec-
tion.

Look, I have never been mistreated by the FEC. I have no bone
to pick with you folks. Luckily, I have been able to hire good attor-
neys to keep me ahead of the game and to not have any problems.

But the impact of actions taken by the Commission can be very
deleterious to the reputation of a candidate and his or her com-
mittee just by virtue of the fact that you have made a request. And
I am not telling you don’t make requests. I am just saying I hope
you understand that from the standpoint of a candidate who is
standing out there and all of a sudden some press guy says, hey,
I know you have just had this RFAI—they don’t say that—they just
made this request for additional information. And you look at it
and you say, gee, that is not information required by law, and all
of a sudden you are already digging yourself out of a hole where
you may have done nothing wrong.

So all I am saying is I hope you appreciate the tremendous im-
pact you have on people who may be doing nothing other than try-
ing to express their First Amendment rights in a way that allows
them to at least run for office as a means of articulating their point
of view. And I thank you for your work because I know you prob-
ably don’t get a whole lot of people patting you on the back for your
work. So thank you.

Mr. HARPER. I ask unanimous consent to enter the following doc-
uments into the record: three letters submitted by lawyers who fre-
quently appear before the Commission describing the impact of the
FEC’s failure to disclose materials governing its enforcement proc-
ess, an editorial from the Wall Street Journal regarding the FEC,
a list of enforcement manuals made available to the public by other
Federal agencies, the list of questions that this committee sent to
the FEC and its written responses.
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Are there any objections?
Without objection, it is so ordered.
[The information follows:]
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Mr. HARPER. I will now recognize myself for some additional
questions, and this time we will make sure we stay on the clock.

So first thing that I would do is direct a comment back to the
ranking member’s questioning about the EAC and the cost. I be-
lieve Chair Bauerly mentioned that she did not know some of the
figures, of what they would be. But just to make the commissioners
aware, according to the CBO score of the bill, the net effect after
cost to the FEC would be $33 million less spending over 5 years.
So those figures are available in the CBO report, to let you know.

And I would like to ask you about, I ask the chair, when you
were answering questions by Mr. Schock earlier, there was a ques-
tion about the FEC policy that was adopted back in 1999—obvi-
ously, you were not on the Commission at that time—about the fact
that at that point that there was a different enforcement, depend-
ing on which Federal Circuit district you were in.

My question would be, is that policy still being used or has
that—just so that I am clear, is that still the policy, to have it dif-
ferent in different districts or is it uniform now, according to your
enforcement?

Ms. BAUERLY. Thank you, Mr. Chairman.

To my knowledge, at this point in time the Commission is not en-
gaging in what—the legal doctrine of intercircuit nonacquiescence,
which is a very fancy way of saying what you just said, that in dif-
ferent circuits different law might govern the Commission’s actions.
At this point in time, again, I don’t know of any that we are ac-
tively engaging in.

Mr. HARPER. Could you confirm that and let us know?

Ms. BAUERLY. Sure, we would be happy to.

Mr. HARPER. Thank you very much.

Now, there was some talk that the enforcement manuals were
outdated, that releasing those would be confusing; and my question
is, if it is outdated, what is being—we were saying, what is the en-
forcement manual? What is that document when we are saying the
current enforcement? What is that? Is that available?

Ms. BAUERLY. Our enforcement division operates its standards
with a number of documents that are not housed in one thing. The
thing that we were talking about, the thing that is in a binder that
is called the enforcement manual, has not been updated on paper
simply because that is not how agencies work anymore. As we all
know, we store things electronically.

Mr. HARPER. May I interrupt just very briefly? Because some-
where within your written responses that were submitted I believe
there was a statement that said the enforcement manual was up-
dated via memos and emails. Is that where you are going?

Ms. BAUERLY. Yes, that is—and, again, obviously I don’t have an
office within the enforcement division, so I don’t have personal ac-
cess to those. I don’t have those sitting on my desk, either. But
that—again, Commissioner Walther’s effort a couple of years ago
was to try to compile all that information in a usable way for peo-
ple who are engaging in our process.

Mr. HARPER. Okay, and I will ask this question for the chair and
the vice chair. I believe all have publicly stated there is an agree-
ment on a large portion of the needed changes to the FEC regula-
tions post-United Citizens—or Citizens United, excuse me. Why
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hasn’t the Commission acted on those points of agreement and up-
dated its regulations since that decision? And then when might we
expect that to be updated, since that is going back to the decision,
I believe, in January of 2010?

Ms. BAUERLY. Yes, Mr. Chairman.

In January of 2010, of course, the Supreme Court struck down
several provisions of the statute, and we have corresponding regu-
lations that were enacted as part of those. The Commission has on
two occasions put out documents suggesting an NPRM, of course,
notice of proposed rulemaking, the very beginning of our rule-
making process; and, as I think Commissioner Walther referenced,
we were unable to reach agreement on the parameters of that. I
think, frankly, there is disagreement amongst Commissioners in
terms of what issues are raised by that case.

Because the Court decision struck down the statute and not our
regulations, there is some overlap in our regulations in terms of
some of those provisions at issue. For example, after Wisconsin
Right to Life, we provided a regulation regarding how to report
that activity. The Citizens United decision, of course, overtakes
Wisconsin Right to Life, so one question that some of us would like
to ask is whether we should rethink that or consider making any
changes. So we were unable thus far to be able to do that, but, as
the vice chair mentioned in her opening statement, we do have pe-
titions pending before us with respect to some of the provisions at
issue in Citizens United, and I am hopeful we may be able to take
action on that soon.

Mr. HARPER. My time is up. Perhaps one of the others will ask
you to follow up on that in just a moment.

Now I will recognize the ranking member, Mr. Gonzalez, for a
second round of questioning.

Mr. GONZALEZ. Thank you. I am only going to take a couple sec-
onds, because the chairman and I could go for days on the EAC
being subsumed by you.

But I have just been handed this, and this is a quote from the
CBO: Enacting H.R. 672 would have no significant effect on reve-
nues.

They are accountants, and I understand that, and they can put
a pencil to things, but, given your schedule, your duties, what it
would take to assume those other responsibilities, I think today’s
testimony clearly indicates that you can’t put a dollar figure on it
so that we can make representations to the supercommittee that it
is going to result in savings.

I am also a strong proponent of the focus and energy that the
EAC brings to a specific area of campaign or elections. But I am
going to ask Vice Chair Hunter and Commissioners McGahn and
Petersen, because your response to my question about are the dis-
closure laws adequate today in order for you to do your job, and
each of you said yes. So I would just ask you, beyond the obvious,
to identify a donor, we establish whether they legally can donate
or not. Beyond that, what is the value to identifying donors to any
endeavor, entity that can impact an election in this country?

Ms. HUNTER. The value is that the public has the ability to know
who gave to a candidate’s committee or to a political committee and
to all committees that are required to disclose their donors under
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the law. I believe some of the committees you may be referring to
are not currently—they are not considered political committees;
and, therefore, they do not have to disclose their political donors.

Mr. GONZALEZ. And do those committees, by the legal nature
that you just referred to that exempt them or whatever it is, do
they impact political campaigns in this country today?

Ms. HUNTER. I believe that the Supreme Court has held that if
they are making independent expenditures that are not coordi-
nated with candidates or party committees that it is not possible
for those independent expenditures to corrupt or to have the poten-
tial to corrupt those candidates or party committees.

Mr. GONZALEZ. Do they influence elections?

I mean, this is a practical question. We can sit here and say
what is the Supreme Court going to say. I mean, they have already
equated a corporation to an individual. We can go from there. But
I am just asking everyone in this room, my colleagues and such,
do these entities impact and make a difference in elections today
in this country?

Ms. HUNTER. Yes, they do. Of course. Just as my neighbor does
when he is talking to me as I walk down the street. There is a mul-
titude of different factors that affect elections.

Mr. GONZALEZ. I think there is a huge difference between you
talking to a neighbor and the moneys that these groups raise and
spend to influence elections. I mean, it is obvious what is going on,
and you may say it is the Supreme Court and the legal nature of
an entity that exempts them. My point is, what is a rose by any
other name?

Mr. McGahn, you answered yes. Mr. Petersen, you answered yes.
What is the value? I mean, why should we know who is contrib-
uting to organizations or entities that influence our elections?

Mr. McGAHN. Well, for those who give to candidates, I think we
need to know because of corruption or appearance. I think the vot-
ers have a right to know who is taking money from whom before
they vote for the person.

With respect to noncandidates, I think the argument is that the
voter can factor in how they view the message based upon who is
paying for the message. Some say there is value to that. Some say
that that actually just clouds the message. The message ought to
stand on its own. You know, there is case law in both sides.

Anonymous speech is still protected in some instances. Some in-
stances it is not. There could be harassment against the donors and
all that. But there is some value. The courts have recognized it in
some sort of subjective way. Certainly we all agree there is some
value there. The question is whether it is enough of a value to com-
pel people to say who they are when they speak. There is argu-
ments on both sides. The Court has drawn lines on this.

Mr. GONZALEZ. I only have a couple of seconds. I want to give
Mr. Petersen a chance.

Mr. PETERSEN. I mean, the value of disclosure—just to repeat
some of what has been said but to add some additional—when
money is given to a candidate—disclosure serves an anti-corruption
purpose.

When we are in the realm of independent speech, the Supreme
Court starting in Buckley talked about the value is for the public
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who is receiving the message to be able to take into account the
person who is funding that message. That is a piece of information
that they can take into account when evaluating the merits or the
lack thereof of that particular speech. It is a different interest in
the independent realm than it is when we are talking about disclo-
sure of donors to candidates.

Mr. GONZALEZ. Different interest, same result.

Mr. Chairman, I know I have run out of time, but I ask unani-
mous consent to tender into the record Mr. Brady’s statement.

Mr. HARPER. Without objection. Thank you.

[The statement of Mr. Brady follows:]
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Mr. HARPER. I now recognize the gentleman from Illinois, Mr.
Schock, for additional questions.

. Mr. ScHOCK. Thank you, Mr. Chairman. I will run through some
ere.

Mr. Chairman, you had asked specifically about why there hadn’t
been changes. The commissioners said there will be changes. My
question is when. Is there a timeline on Citizens United?

Ms. BAUERLY. Oh, thank you. I think we weren’t sure which
timeline you were looking for.

We are in the process of considering when we might schedule
that. We are hopeful by the end of the year. We are looking at each
other because, frankly, these processes are complex and we want
to make sure that we consider all of the options when we do put
things out for public comment.

Mr. ScHOCK. Okay. I want to be clear there is consensus among
you that in addition to the manual you support also releasing the
fee schedule or the penalty schedule.

Ms. BAUERLY. Representative Schock, if I could make sure I un-
derstand your question, you are asking whether there is consensus
among us about releasing our penalty schedule?

Mr. ScHOCK. Yes.

Ms. BAUERLY. Again, I believe that you heard consensus among
us that we think that should be public. I think the challenge will
be making it for some set of documents, some pieces of paper that
at least four of us can agree on to make public. There are some dis-
agreements over what the formula should be.

And, again, we would want to also make sure that any docu-
ments released do indicate that the Commission has discretion to
make modifications in either direction and also to note that we
must conciliate with people and so penalties at the end of the day
may look different than they do on these formulas.

Mr. ScHOCK. Okay. Well, I just want to state for the record, with
all due respect to the commissioners, Mr. Chairman, I would sup-
port your subpoena request so that we are sure that we get all the
information that we are requesting.

Finally, I want to follow up on my last question about the re-
quest for more information. You stated that there is really no pen-
alty for people to—for committees that don’t respond to the request
for more information, there is no specific penalty. However, I will
tell you, as a candidate, when you receive the request for additional
information, it states specifically on that document from the FEC
that if a candidate does not respond with the information that you
are requesting, we will then be subject to an audit.

So I would suggest that, again to Mr. Lungren’s point about ap-
pearances for a candidate who is trying to spend as much time get-
ting to know the voters, when we get a document from you request-
ing information that we are not required to produce based on law,
based on statute, followed by a statement that if we don’t compel
to provide that information we will be subject to an audit, I would
suggest to you that that is inconsistent. It is not helpful. And I
fvould urge the commissioners to review that practice, quite frank-
y.
Ms. BAUERLY. Thank you. If I might, Representative Schock,
clarify what I said. I didn’t mean to suggest—I agree with you that



176

an audit certainly would be viewed by some as certainly some con-
sequence, perhaps a penalty.

What I was, I think, responding to was your statement about due
process; and, as I mentioned, we do have a process by which com-
mittees may come directly to the Commission to seek further guid-
ance on whether they need to respond to that letter. If information
in a letter can be resolved easily, the public record is complete; and
there is nothing further taken with respect to that request for in-
formation.

If the information remains inadequate, the discrepancies in the
report are not corrected, for example, if there are mathematical er-
rors, cash on hand does not match, for example, those things may
over the course of time if a committee demonstrates an inability to
comply with their disclosure requirements, then that committee
may be referred to a number of different processes within the
building, including ADR enforcement or audit.

So I apologize if I wasn’t clear about the process—the full process
that is involved with request for information.

Mr. ScHOCK. But you can understand where we are coming from.
If you are being requested to provide information that you are not
required to provide and then also the dangling audit is hung above
your head, there might as well not be a law that says what you
can provide. You might as well be able to request whatever it is
you want so long as you have the audit to be able to hang over our
heads if and when we don’t provide the information requested.

Ms. BAUERLY. Representative Schock, we send requests for infor-
mation when there are discrepancies on reports that indicate that
there may be more information required. All of that is based on the
existing law and the regulations. There is no—not in RFAI

Mr. ScHOCK. Let me give you one example where I think there
is a discrepancy. In June of 2011, the FEC sent a letter to Cross-
roads GPS requiring more information, demanding that they dis-
close their donors. By law, groups are only required to disclose this
information to the FEC if the contributions are earmarked for spe-
cific independent expenditures. That is the law.

Crossroads has made it clear publicly throughout the press as
well as in documents to you that their response to the FEC would
be that its reports were full and complete and that they had no do-
nors to report because no contributions were earmarked for a par-
ticular election. So it was out there, it is public, it has been stated,
and yet the FEC sent them a request for more information requir-
ing them to submit—to provide their donors, and then once again
stating if you don’t provide the information requested, you will be
subject to an audit.

So I would just encourage you that your legal counsel should
make sure that what you are requesting is, in fact, required by law
before you compel them because—and not in every instance as you
are suggesting is it just a clerical error or some clarification that
needs to be made on a filing statement.

I believe my time has expired. Thank you.

Mr. HARPER. I will now recognize the gentleman from Indiana,
Mr. Rokita, but I am going to give you an opportunity to answer,
Madam Chair.

Ms. BAUERLY. Thank you very much, Mr. Chairman.
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I just wanted to make clear to Mr. Schock that requests for infor-
mation are sent based upon the review of the reports. The RAD an-
alysts don’t go out and look for information about committees that
they might—whose reports they might be reviewing. So I just want
to make clear that the report analyst is looking at the report being
filed by the committee.

They would not go out and look at other information about the
committee. In certain instances, you might view that as a det-
riment to the committee. In other instances, committees might
view that as unfair to them. So what we look at is the report that
is filed with us. So I just wanted to clarify what our process is.

Thank you, Mr. Chairman.

Mr. HARPER. Thank you.

I will now recognize Mr. Rokita for questioning.

Mr. ROKITA. Thank you, Mr. Chairman. I appreciate the way the
cslislfusl?ion is going. I would like to yield 2 minutes to Congressman

chock.

Mr. ScHOCK. Well, Mr. Rokita, thank you for your generosity.

Mr. ROKITA. I am new.

Mr. ScHOCK. Shifting gears here, last year, the Commission
issued an advisory opinion which gave Google permission to run po-
litical ads, yet denied Facebook an advisory opinion on nearly an
identical type of ad. Can you explain why?

Ms. BAUERLY. Congressman Schock, the advisory opinion in
Google indicated that there were, I believe, four commissioners who
agreed that the way that the ad was presented on Google would
comply with the law. My view of that one was that because of the
way the Google ad was structured that it would be going to a land-
ing page where there was a full disclaimer on it. My view was that
that satisfied our alternative disclaimer requirement.

I won’t speak for other commissioners who may have voted in
favor of that Google opinion. I think there were obviously different
ways that different commissioners got to that result of saying that
that was an appropriate course of conduct for the Google ads.

With respect to Facebook, that was a different type of ad.
Facebook has a different format, and the request indicated that
they thought they were entitled to an exemption from the dis-
claimer requirements.

Again, I will speak only from my view. Others may want to in-
clude theirs. I did not think that it met the existing exemptions for
a disclaimer requirement.

Of course, when the Internet rulemaking was conducted a few
years ago, the one area where the Internet is part of our regula-
tions is for ads placed for a fee on another’s Web site. We have at-
tempted—we understand that technology is changing. These are
very important innovations for campaigns and candidates and vot-
ers to use, and we recently put out an advance notice of rule-
making to try to gather input on whether the Commission should
or should not engage in a rulemaking to address this issue. We
think this is very important.

The Commission obviously can’t adopt a Twitter rule and a
Facebook rule and a Google rule, but we do want to make sure that
we are trying to keep up with innovation if we can, and we wel-
come public comment on that notice. It is out for public comment
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right now, and comments are due in the next few weeks. So we are
looking forward to some guidance not only from users of this tech-
nology but other providers.

Mr. ROKITA. Reclaiming my time.

Mr. ScHOCK. Thank you very much, Commissioner.

Mr. HARPER. Reclaiming his time, Mr. Rokita.

Mr. RokITA. If I knew Congressman Schock was going to ask my
question, I wouldn’t have yielded any time.

Mr. ScHOCK. I have more.

Mr. RoOKITA. With my remaining time, I would like to go to the
vice chairwoman and see if you want to respond at all to any ques-
tiol? (fhat Mr. Schock may have asked or Mr. Harper may have
asked.

Ms. HUNTER. Thank you, Congressman. I would like to follow up
on the RFAI question.

While it is true that the letters are sent out pursuant to the RAD
manual that we have been discussing a lot this morning, you have
to have four votes to get the RAD manual to be approved.

Several years ago, several of the commissioners brought up the
exact letter that you are referring to, Congressman, the letter that
was sent to American Crossroads. But years ago it was sent to a
different group—and I can’t remember what the organization
was—and we, too, had an issue with the letter saying that this is
information that the FEC is not entitled to ask. And you are right.
The letter does end by saying you could end up in an enforcement
proceeding or an audit proceeding, because that is absolutely true.

But we didn’t have a fourth vote to change that letter. So we are
aw(zilre of that issue. It is just there is only so much we are able
to do.

And something that came to mind as you were talking, I think
it would be a helpful improvement to add a sentence to the RFAI
letter. As the chair notes, we have a new policy now that outside
groups and the public can ask the Commission to weigh in on out-
standing legal issues. So I think it would be helpful to reference
that policy in the RFAI letters so people are fully aware that they
can contest the premise of those letters.

Thank you.

The CHAIRMAN. Mr. Rokita, would you yield for a second?

I was just thinking that maybe you can take care of this by in-
cluding RFAI letters in the Anti-Bullying Act that is coming
through the Congress.

Mr. ROKITA. So noted.

Mr. Chairman, I yield back.

Mr. HARPER. I will now recognize the gentleman from Florida,
Mr. Nugent, for additional questions.

Mr. NUGENT. Thank you, Mr. Chairman; and I concur with the
chairman’s idea.

You know, the comment has been made about, you know, we are
worried about, particularly as I relate to a candidate, that there is
a threshold that you don’t want them to know about because they
may violate it up to a threshold. I will tell you that I don’t know
any candidate that wants to get a letter from the FEC saying that
you are in violation of anything. Because that in and of itself, I will
tell you, is a sanction that most of us as candidates always were
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concerned about, whether you are running in a State but also par-
ticularly in a Federal election.

Let me ask, on the RFAIs, do you believe that is part of the en-
forcement action? And each commissioner I would like an answer,
do you believe that is part of the enforcement action, starting with
Commissioner Walther.

Mr. WALTHER. Well, I think the issue is that it could be the be-
ginning of it. I think the RFAIs serve a purpose because it offers
somebody who has filed—and there is a lot of people who file and
they don’t really understand our reg book very well, make mis-
takes, and it gives us the opportunity to communicate informally
on ways in which they might be able to comply. So there is a ben-
efit to that.

I think—and I asked the question right now of my assistant. I
thought we had sent out—when we sent out an RFAI—a warning—
that they do not have to answer anything. And I was just told now
that that is only in the case where we think that is so, and some-
times they really have to answer the question because it is re-
quired by law.

I don’t support that. I think we ought to have a warning, at
least, that you are not obligated to answer anything if you don’t
want to.

Mr. NUGENT. So

Mr. WALTHER. So I am not sure exactly how that

Mr. NUGENT. Do you believe that is an enforcement action or not,
the RFAI?

Mr. WALTHER. At that particular time, no.

Mr. NUGENT. Okay.

Commissioner Weintraub.

Ms. WEINTRAUB. I view the RFAIs primarily as a disclosure
mechanism to ensure that the reports that are filed contain all the
information that the law requires.

Mr. NUGENT. Okay.

Chairman.

Ms. BAUERLY. I agree with Commissioner Weintraub. It is the
way that we ensure that we are enforcing—that we are complying
with our duty to ensure that the reports are accurate when they
are filed.

As Commissioner Walther noted, at some point, if there are
enough discrepancies or there are enough problems with someone
filing, it may later move further down the process. But, again, that
would have to be a substantial number of problems and ongoing
problems with reports in order to get there. We have an obligation
to make sure the public has access to accurate information, and
when we see problems, that is the step in doing so.

Mr. NUGENT. Commissioner Hunter.

Ms. HUNTER. They are absolutely part of the enforcement proc-
ess, as there are consequences; and if one doesn’t answer them, you
know, in total, you can be referred for enforcement—or for audit.

Mr. NUGENT. Commissioner McGahn.

Mr. McGABN. I think the FEC has wanted it both ways. On the
one hand, it is not enforcement when it is convenient; on the other
hand, it is. It is enforcement when we talk about the manual be-
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cause all of a sudden the manual is secret, but it is not enforce-
ment because it is in the public record.

Personally, I think they are a form of enforcement. I think it is
a form of branding someone without an opportunity to be heard.
When they were only available in the public records room, okay,
they are public. But now they are on the Internet and, as you
know, they end up in 30-second TV ads and you don’t really have
a meaningful opportunity to respond. It is a very real issue, and
I think they are a form of enforcement.

Just if I could take one second, there are examples of things the
Commission in the past has asked for that they don’t—that they
aren’t entitled to ask for. Party committees used to get an RFAI
all the time when they did a coordinated expenditure and an inde-
pendent expenditure, saying, we see you have done both, you know,
please explain how you can do both.

Well, the Supreme Court in Colorado Republican said you could
do both. It was an old letter that predated Colorado Republican
that really had never been updated.

A lot of this has been fixed. There is more work to be done, but
there are things that are being asked for that still are on the cusp
beyond the letter to Crossroads. So I just want to echo that. But
I think the answer is it is part of the enforcement process.

Mr. NUGENT. Mr. Petersen.

Mr. PETERSEN. I agree, I think it also is part of the enforcement
process. Even though it may not be part of the formal process
where a matter under review number is assigned to it and so forth,
it can definitely lead to that. And I have often wondered why we
do make those public, and I think as a result of them leading to
or potentially leading to an enforcement matter, I think we should
question whether or not they should remain public on the Web site.

Mr. NUGENT. And I agree. I think the question was, and you
may—panel members—some panel members may disagree that it
is an enforcement action, but if I am held accountable to the public
in regards to something that you are just—you are saying it is
just—well, we are just trying to clarify a possible mistake in num-
bers in addition. It could be, you know, you had 228 or you had 230
donors. The damage has already been done once you release that
on your Web site. It then becomes—that is enforcement, I guess,
through omission on your part by just releasing it.

And part of what the chairman had mentioned about the bullying
aspect of it, particularly for those first-time candidates, it can be
a crusher to their viability, and so the unintended consequence is
it is an enforcement. It may not be the way you sought, but it is
to the candidate.

I am over time.

Mr. HARPER. The gentleman yields back.

I now recognize the gentleman from California, chair of the full
committee, Mr. Lungren, for questions.

The CHAIRMAN. My observation would be if I received a letter
from a government agency that said if you don’t answer this, you
could be audited, that sounds like a threat. You may not see it that
way, but I can certainly see a reporter saying candidate A received
a letter from the FEC threatening an audit. Boy, boom, that kind
of puts a negative connotation on it, I would think. So when you
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put words like that in there, I think you ought to realize what the
impact is.

I was just thinking from Mr. Gonzalez’s questions about Citizens
United and influencing and so forth, does anybody here know who
financed the original publication of the Federalist Papers?

Mr. McGAHN. Publius.

The CHAIRMAN. Did he pay for it?

Mr. McGaAHBN. It is anonymous.

The CHAIRMAN. Well, I am just saying, should that have been
disclosed?

Mr. McGAHN. No.

The CHAIRMAN. I think that probably influenced the founding of
this Republic, if I am not mistaken. And they used other names,
and they didn’t tell anybody where they got their money, and it
was done to persuade legislatures to adopt the Constitution to give
us protections under the First Amendment. Maybe they didn’t un-
derstand.

Let me just ask this question, Madam Chair. Under current law,
could a candidate designate an individual other than their treas-
urer of their campaign to dispose of campaign assets if they were
to pass away? Do you have any flexibility in allowing a campaign—
a candidate to say it is not my treasury. I want—in the unfortu-
nate situation that I might pass away, somebody else might know
a better idea of how I would want those campaign funds to go to
charitable institutions than my campaign manager who—I mean
my campaign treasurer who I may hire because he or she speaks
your language and knows how to make sure I don’t get one of those
audit letters.

Ms. BAUERLY. Chairman Lungren, if I understand your question,
the question is, were a candidate to pass away, could a new treas-
urer be assigned for that committee?

The CHAIRMAN. Yeah, could they designate, in other words, one
person for purposes of campaign treasury but if in the untimely
event they passed away someone else to dispose of the campaign
assets other than the designated treasurer?

Ms. BAUERLY. Of course, a campaign may designate a treasurer
and an assistant treasurer at any point in time. It wouldn’t require
any other circumstances. So there could always be sort of a backup
person, and we frankly encourage that because that is very useful
in case something were to happen to the treasurer rather than the
candidate.

At this point in time, I don’t believe we have specific regulations
on that. Were such an unfortunate event to occur, I think the Com-
mission would make every effort to work with a committee in terms
of ensuring that whatever the wishes of the candidate were could
be carried out.

The CHAIRMAN. Okay. Thank you.

Mr. HARPER. I want to thank everyone, and also we do look for-
ward to seeing those manuals and penalty schedules. We think
that that is an important issue for us today.

I think it is good that we have had this hearing after many years
of not having one, and I want to thank each of the witnesses for
their testimony and the members for their participation, and I now
adjourn the subcommittee.
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[Whereupon, at 11:39 a.m., the subcommittee was adjourned.]
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