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U.S. Department 

of Transportation 

Office of the Secretary 

of Transportation (OST) 

1200 New Jersey Ave., S.E. 

Washington, DC 20590 

File No.: OST-2022-0359 

June 14, 2022 

OST FOIA Contact Information 

FOIA Requester Service Center 

202-366-4542; ost .foia@dot .gov 

Michael C. Bell, FOIA Officer 
202-366-5546; michae l. belll@dot .gov 

Fern Kaufman, FOIA Public Liaison 
202-366-8067; fe rn .ka ufma n@dot.gov 

This is in response to your Freedom of Information Act (FOIA) request received May 23, 2022. You requested 
a copy of each internal FOIA Standard Operating Procedure (SOP) for the U.S. Department of Transportation 
(DOT) Office of the Secretary FOIA Office. 

Please find those records enclosed with this reply. Portions have been redacted pursuant to FOIA Exemption 6, 
which protects against a clearly unwarranted invasion of personal privacy. 5 U.S.C. § 552(b)(6) and 49 CFR 
7.23(c)(6). 

I am the person responsible for this determination. If you are dissatisfied with this response, you may appeal to 
Judith S. Kaleta, Deputy General Counsel, U.S. Department of Transportation, 1200 New Jersey Avenue, S.E., 
W94-122, Washington, D.C. 20590. Should you choose to appeal this determination, we recommend sending 
your appeal electronically via email to ost.foia .appeals@dot.gov. An appeal must be received within 90 days of 
the date of this determination and should contain any information and arguments you wish to rely on. The 
Deputy General Counsel's determination will be administratively final. 

You also have the right to seek dispute resolution services from the FOIA Public Liaison ( contact information 
shown above) or the Office of Government Information Services (https://ogis.archives.gov) via phone - 202-741-
5770/toll-free - 1-877-684-6448; fax - 202-741-5769; or email - ogis@nara .gov. 

Sincerely, 

Digitally signed by 
MICHAEL CHARLES BELL 

CHARLES BELL Date: 2022.06.14 
17:56:04 -04'00' 

MICHAEL 

Michael C. Bell 
DOT/OST FOIA Officer 



Intake 

01 of 66 

Best Practices for FOIA Appeals 

• Promptly upon receipt, assess the issue(s) on appeal and determine 

strategy for response. 

• !\fake sure you have the complete file, including copies of search memos 

and redacted/unredacted copies of responsive documents. 

• Talk to FOIA Office. 

• Seek additional information from requester. if needed. 

• FOIA Specialists vmrking on the appeal should be someone other than the 

FOIA Specialist assigned lo the initial decision. 

Drafting the Appeal 

• Use of the DOJ Guide can be a good starting point for your analysis, but 

be sure to supplement with research specific to your issues. and confirm 

the holdings and citations of cases referenced in the DOJ Guide. 

• Begin drafting using form legal analysis of various exemptions that have 

been used in the past (updated to reflect current case law, as needed), and 

already approved by your OA and OGC. 

• Apply your facts to the lav.,r. 

• Feel free to contact C-60 FOIA attorneys to discuss any aspect of the 

appeal. 

• If your appeal involves unusual facts or novel legal issues. call or 

schedule time to meet with C-60 FOIA attorneys. 

• Appeals must include the following statement indicating OGC concurrence: 

"This decision has been concurred in on behalf of the General Counsel of 

the U.S. Department of Transportation by [Claire lvlcKenna/ John Allread), 

an attorney on his staff." 

OGC Concurrence 

• Provide OGC counsel in C-60 with the follm.ving (1) draft appeal letter; 

(2) appeal; (3) incoming request: (4) provide copies (electronic or paper) 

of responsive records for review. 

• Provide OGC with at least 2/1 hours to review (longer if issue involves 

review of voluminous redactions). 
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GENERAL COUNSEL 

November 2, 2009 

Heads of Operating Administrations 
Se retarial Offic rs 

1200 New Jersey Av.,nue, SF 
Wasnorgto11, DC 20590 

Freedom of Information Act (FOIA) and Creating a 
"New Era of Open Government" 

The President, the Attorney General, and the Department of Justice's (DOJ) Office of 
Information Policy released guidance earlier this year designed to create a "New Era of 
Open Government." As Chief FOIA Officer for the Department of Transportation 
(DOT). I thought this would be a good time to reiterate our ongoing FOIA obligations 
and discuss the new FOIA standards. I encourage you to distribute this memorandum 
widely within your offices. For the benefit of incoming officials and as a reminder to all 
of us, this memorandum begins with some basic principles. 

What is FO IA? 

FOIA is a disclosure statute (5 U.S.C. § 552) that gives any person a right, enforceable in 
court, to access Federal agency records, except to the extent that such records (or portions 
of them) are protected from public disclosure by exemption. A requester must reasonably 
describe the records sought and submit the request in accordance with the agency's 
published FOIA regulations. The Department has promulgated its FOIA mies at 49 CFR 
Part 7. FOIA requires that the Department respond to FOIA requests within 20 working 
days of receipt, with limited exceptions as outlined in the FOIA statute. 

Department's FOIA Structure 

DOT has a Departmental FOIA Office located in the Office of the Secretary (OST), and 
FOIA Offices in each of its operating administrations and the Office of the Inspector 
General. In most of the Department's FOIA programs, the FOIA function is centralized, 
with one office (typically staffed with FOIA specialists) handling all FOIA processing. 
However, two of the Department's larger FOIA program<.; (the Federal Aviation 
Administration and the Federal Highway Administration) are decentralized--with FOIA 
specialists in a Headquarters FOIA Office providing guidance to many program and field 
offices (typically staffed with non-FOIA specialists) that respond directly to initial FOIA 
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requests. Each FOIA Office has one or more attorneys from its operating administration 
who provide legal support to its FOIA program. The Departmental FOIA Officer and 
Departmental FOIA attorneys, in the Office of Operations (C~60) within the General 
Counsel's Office, provide leadership, guidance, direction, and assistance to the FOIA 
Offices and FOIA attorneys throughout the Department. The Departmental FOIA Office 
also acts as the FOIA Office for OST, processing requests for OST records. 

The Chief FOIA Officer provides high level oversight and support to the Department's 
FOIA programs, and must "recommend adjustments to agency practices, personnel, and 
funding as may be necessary" to improve FOIA administration. In his recent guidance, 
the Attorney General emphasized that Chief FOIA Officers must be active participants in 
their agencies' FOIA operations. 

DOT also has FOIA Public Liaisons throughout the Department, who serve as officials to 
whom FOIA requesters can raise concerns about service they have received from the 
FOIA Offices. Although the FOIA Public Liaison function is a collateral duty, it is an 
important one. I anticipate that the role of the FO IA Pub 1 ic Liaisons will I ikel y become 
more active and visible over the coming year. FOIA Public Liaisons report to the Chief 
FOIA Officer on their FOIA-related activities. 

Agency Records 

For purposes of FOIA, an agency record is one created or obtained by an agency that is in 
the agency's possession or control at the time a FOIA request is made. Agencies are not 
required to create a record in response to a FOIA request. The term "record" has been 
defined broadly to include any record (draft or final) in any format maintained by an 
agency. This includes e-mails, memoranda, correspondence files, information contained 
in computer or other electronic files, certain handwritten notes, calendars, audio and 
videotapes, maps, and photographs. 

FOIA Processing 

When a DOT FOIA Office receives a FOIA request, it first asks the appropriate program 
office(s) to search for responsive records. Any DOT employee receiving such a request 
must search for responsive records and, to the extent records are located, provide them to 
the FOIA Office (even if the DOT employee believes that certain records should not be 
released) to undergo a review. If an employee believes that any of the records, or 
portions thereof, may be subject to an exemption from release, the employee should 
indicate that to the FOIA Office when providing the records. The FOIA Offices 
throughout the Department have well-established FOIA review processes that include 
coordination with program office subject matter experts when making determinations 
regarding release; therefore, program office input is valued. Ultimately, however, each 
FOIA Office, working with FOIA counsel, must make the determination as to what 
records should be released, after reviewing the responsive records. 

2 
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FOIA Offices should review documents and apply exemptions consistently. If a 
document is released to one requester, then that same document, redacted the same way, 
would need to be provided to all future requesters of that document. This is also true for 
any agency documents released by agency personnel outside the FOIA process. I Your 
FOIA Office and/or FOIA counsel can provide assistance in applying this "release to one. 
release to all" rule. 

The FO IA Exemptions 

Following are brief descriptions of the FOIA exemptions mentioned above. 

Exemption 1 properly classified national defense and foreign relations information 

Exemption 2 
internal agency rules and practices (for example, where release could risk 
circumvention of agency rules) 

Exemption 3 information that is prohibited from disclosure by another Federal statute 

Exemption 4 trade secrets and other confidential business information 

Exemption S 
inter-agency or intra-agency communications protected by legal privileges (e.g .. 
deliberative process, attorney-client) 

Exemption 6 information involving matters of personal privacy 

records or information compiled for law enforcement purposes, to the extent that 
the production of those records (A) could reasonably be expected to interfere with 
enforcement proceedings. {B) would deprive a person of a right to a fair trial <ir an 
impartial adjudication. (C) ,ould reasonably be expected to constitute an 

Exemption 7 unwarranted invasion of personal privacy, {D) rnuld reasonably be expected to 
disclose the identity of a confidential source, (E) would disclose techniques and 
procedures for law enforcement investigations or prosecutions, or would disclose 
guidelines for law enforcement investigations or prosecutions, or (F) rnuld 
reasonably be expected to endanger the life or physical safety of any individual 

Exemption 8 information relating to the supervision of financial institutions 

Exemption 9 geological information on wells 

As stated above, it is the relevant FOIA office that must determine the applicability of an 
exemption, in coordination with FOIA counsel as appropriate. 

1 One important exception to this rule relates to information in a record subject to mandatory. not 
discretionary withholding, such as trade secrets or certain se,urity-related information. Where an agency 
errs by releasing such information outside the agen<.:y, it should not repeat the mistake. However, to the 
extent the released information is subject only to discretionary withholding, the agency generally waives its 
right to assert the exemption in response to any future FOlA requests. 

3 
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Creating a "New Era of Open Government" 

On January 21, 2009, President Obama issued a memorandum to the heads of all 
departments and agencies on FOIA. The President directed that FOIA "should be 
administered with a clear presumption: In the face of doubt, openness prevails." The 
President also instructed agencies that information should not be withheld merely 
because "public officials might be embarrassed by disclosure, because errors and failures 
might be revealed, or because of speculative or abstract fears." Agencies are directed to 
respond to requests "promptly and in a spirit of cooperation." The President also called 
on agencies to "adopt a presumption in favor of disclosure'' and to apply that presumption 
"to all decisions involving FOIA." The President's memorandum directs agencies to take 
"affirmative steps to make information public," and utilize "modem technology to inform 
citizens about what is known and done by their Government." The Attorney General, in 
his March 19, 2009 memorandum on FOIA, established a new standard for defending 
agency decisions to withhold information. When a FOIA request is denied. agencies will 
now be defended by DOJ "only if ( 1) the agency reasonably foresees that disclosure 
would harm an interest protected by one of the statutory exemptions, or (2) disclosure is 
prohibited by law." 

When full disclosure of a record is not possible, agencies should always consider making 
a partial disclosure. The Attorney General reminded agencies that they "should always 
be mindful that the FOIA requires them to take reasonable steps to segregate and release 
nonexempt information." In addition to reviewing records to see if portions are 
reasonably segregable as non-exempt, agencies should also review records to see if 
portions that are technically exempt can be released as a matter of discretion. The 
determination of whether an agency reasonably foresees harm from release of a particular 
record, or record portion, goes hand-in-hand with the determination of whether to make a 
discretionary release of information. The age of the record and sensitivity of its content, 
the nature of the decision at issue, the status of the decision, and the personnel involved 
are all factors that should be analyzed in determining whether a discretionary release is 
appropriate. 

As the Attorney General states in his March 19 memorandum, "At the same time, the 
disclosure obligation under the FOIA is not absolute. The Act provides exemptions to 
protect, for example, national security, personal privacy, privileged records, and law 
enforcement interests." Therefore, discretionary release of records covered by certain 
exemptions is not possible where the information must be withheld under some other 
legal authority. For example, records protected by the exemptions covering national 
security (Exemption 1 ), commercial and financial information (Exemption 4), personal 
privacy (Exemption 6), and information protected by statute (Exemption 3) are generally 
not subject to discretionary release. 

FO IA Reporting 

The FOIA statute requires a consolidated, comprehensive Department-wide annual 
statistical report that is posted on the Department's FOIA home page (www.dot.gov/foia). 

4 
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The Departmental FOIA Office prepares the report after receiving the required data from 
DOT's FOIA Offices, which have historically provided complete, timely, and reliable 
data for the report. 

The Attorney General has directed that beginning early next year, in addition to the 
consolidated DOT~ wide Annual FO IA Report, I must submit a separate Chief FO IA 
Officer report to DOJ addressing steps taken to improve transparency in our Department. 
In particular, the report must address: (1) steps taken to apply the presumption of 
openness; (2) steps taken to ensure that DOT has an effective system for responding to 
requests; (3) steps taken to increase proactive disclosures; (4) steps taken to increase the 
use of technology; and (5) steps taken to reduce backlogs and improve timeliness in 
responding to FOIA requests. 

DOT's FOIA personnel already have discussed many of these issues at their regular 
monthly meetings led by the Departmental FOIA Officer. In addition, I have asked the 
Departmental FOIA Officer to conduct reviews of each DOT FOIA Office over the next 
several months to assess the effectiveness of each DOT FO IA program and identify 
potential recommended improvements. (This includes OST's FOIA program.) After the 
reviews have been completed, I will meet with senior officials in each operating 
administration to discuss the findings and any recommendations specific to that DOT 
component. I will also seek input on how the Departmental FOIA Office can improve its 
service to DOT's FOIA Offices. With this information in hand, and in keeping with the 
Attorney General's request, I will recommend adjustments to our FOIA work, as 
appropriate, and submit the required report to DOJ. You and your staff will have input 
on the report. 

Closing 

In his March memorandum, the Attorney General emphasized that each agency must be 
fully accountable for its FOIA operation and that all agency personnel have a role in the 
FOIA process. As you widely distribute this memorandum within your organization, 
please emphasize the need for all of the personnel in your agency to cooperate fully with 
our FOIA personnel in administering the FOIA program as directed by the President. 

If you have questions regarding FOIA. please feel free to contact me. The Departmental 
FOIA Officer and Departmental FOIA attorneys, as well as your operating 
administrations' FOIA Offices, are also available to answer any questions you may have 
regarding FOIA. 

cc: TI1e Secretary 
The Deputy Secretary 
Chief of Staff 
Deputy Chief of Staff 

5 
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Memorandum 
US.Department of 
Transportation 

Office of the Secretary 
of Tronsporlation 

General Counsel 

To: 

From: 

Heads of Operating Administrations 
Jecret~rial Of!!r. 

~"a &1;i'\Y 
Deputy G;~xl C~un~~ 

DEC 1 4 2009 

Subject: FOIA Requests for Agency Communications with Congress 

The Freedom of Information Act (FOIA) requires the release, upon request, of most 
communications between the U.S. Department of Transportation (DOT) and Congressional 
staff, including incoming requests for technical assistance on potential legislation and the 
technical assistance itself. Such communications do not qualify as "pre-decisional" material 
subject to the deliberative process privilege protected under FOIA's "Exemption 5." 
5 U.S.C. § 552(b)(5). 

Exemption 5 applies only to records that remain "internal" to the Executive Branch of the 
Federal Government. Subject to certain exceptions, records shared outside the Executive 
Branch lose any Exemption 5 protection. Stated another way, Congress is not an "agency'' 
under FOIA, and thus communications between an agency and Congress do not constitute 
"intra- or inter-agency" pre-decisional records under Exemption 5. 1 In late September, the 
United States District Court for the Northern District of California confirmed the principle 
that agency communications with Members of Congress and their staffs discussing potential 
legislation do not fall within the scope of the deliberative process privilege protected by 
Exemption 5. Electronic Frontier Foundation v. Office of the Director of National 
Intelligence, Case No. 3:08-cv-01023-JSW (N.D. Cal. September 24, 2009). 

The general rule, therefore, is that information DOT receives from or discloses to Congress, 
including technical assistance, should be released to a FOIA requester. There are two 
important exceptions, however. 

1 FOIA defines "agency" as "any executive department, military department, Government corporation, 
Government controlled corporation, or other establishment in the executive branch of the Government (including 
the Executive Office of the President), or any independent regulatory agency." 5 U.S.C. § 552(f)(1 ). Entities 
outside the Executive Branch include, among others, Congress, the Government Accountability Office (GAO), 
Courts, and Presidential transition teams. 
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2 

First, there is an exception for information exempt from release under FOIA, but which an 
agency provides to Congress under compulsion. The FOIA statute provides that its 
exemptions are "not authority to withhold information from Congress." 5 U.S.C. § 552(d). 
Information relates to such a compelled request only if it pertains to a formal request from a 
House of Congress or a Chairman or Head of a relevant Committee or Subcommittee. In such 
cases, de! i very of the information to Congress does not act as a "waiver" of any FO IA 
exemption applicable to information in the record provided, because the agency does not 
"choose" to make the disclosure. A "relevant" Committee or Subcommittee is one that was 
established in the current Congress, with jurisdiction over the subject matter of the requested 
information. Most Congressional requests that DOT receives, however, come from an 
individual Congressional staff member or individual Member of Congress. Moreover, this 
exception applies only to infomiation within a record that is otherwise covered by a FOIA 
exemption; providing non-exempt information to Congress under compulsion does not 
thereby render it exempt from release to a FOIA requester. For this reason, the "compulsion" 
exception will rarely, if ever, affect technical assistance, which by its nature involves 
communications outside the Executive Branch, and thus falls outside the scope of 
Exemption 5. 

The second exception to the general rule that information provided to Congress must be 
released under FOIA applies to "Congressionally-controlled" communications between 
Congress and an agency. In these cases, the exception applies because the information 
remains within Congress' control, and thus never becomes an "agency" record subject to a 
FOIA request.2 Information is Congressionally-controlled (i.e., does not become an agency 
record) only if-and to the extent that-the Congressional request is a "formal" one (see 
above), and Congress expresses an intent to control disclosure of the information. Congress' 
expression of intent must be "clear," "specific," and "contemporaneous," both as to any 
incoming or outgoing information.3 Thus, an informal request from an individual 
Congressional staff member or individual Member of Congress that DOT treat technical 
assistance as confidential does not render the record (or the incoming request for technical 
assistance) a "Congressionally-controlled" document, outside of FOIA' s reach. Where DOT 
provides technical assistance on draft legislation that never comes into DOT's possession, 
however-such as during a meeting with Congressional staff members, who retain all copies 
of the drafts-the fact that a DOT employee saw the draft legislation does not convert it into 
an "agency record" subject to FOIA. 

The third exception to the general rule that information provided to Congress must be released 
under FOIA applies where an agency voluntarily (and thus improperly) releases, to individual 
Members of Congress or Congressional staff, records that include information subject to 
mandatory withholding-such as trade secrets or security-related information protected by 
DOT regulations. In that case, the "waiver" principle often will not apply to those portions of 

2 FOIA includes only a limited definition of"record" at 5 U.S.C. Section 552(t)(2). The U.S. Supreme Court 
has defined "agency records" as "records that are created or obtained by an agency and under agency control at 
the time of the FOIA request." DOJ v. Tax Analysts, 492 U.S. 136, 144-45 ( 1989). 

3 United We Stand America v. IRS, 359 F.3d 595, 602 (D.C. Cir. 2004). 
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the records subject to mandatory withholding. As a result, the agency should not compound 
the problem by releasing the protected information to a FOIA requester, certainly not without 
consulting FOIA counsel beforehand. 

We ask that you advise personnel within your office or organization of the rules described in 
this memorandum. If you have any questions, please contact the Departmental FOIA 
Attorney, Beth Kramer, at x-69154. 

3 
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Redistributed in May 201 I 
(Initially issued in April 2009) 

Ensuring consistent implementation of the new FOIA guidelines throughout the U.S. DOT 

Topic: Foreseeable Harm and Discretionary Releases 
(Excerpted from DOJ's FOIA Post: Creating a "New Era of Open Government"" -

(http://www. usdo j. gov /oi p/foi apost/2009foiapost8 htm) 

When a FOIA request is denied, agencies will now be defended by the Department of Justice "only if 
(1) the agency reasonably foresees that disclosure would harm an interest protected by one of the 
statutory exemptions, or (2) disclosure is prohibited by law." 

Records should be reviewed in light of the presumption of openness with a view toward determining 
what can be disclosed, rather than what can be withheld. For every request, for every record reviewed, 
agencies should be asking "Can this be released?" rather than asking "How can this be withheld?" 

When full disclosure of a record is not possible, agencies should always consider making a partial 
disclosure. The Attorney General reminded agencies that they "should always be mindful that the 
FOIA requires them to take reasonable steps to segregate and release nonexempt information." 

In addition to reviewing records to see if portions are reasonably segregable as non-exempt, agencies 
should also be reviewing records to see if portions that are technically exempt can be released as a 
matter of discretion. 

Applying the "Foreseeable Harm" Standard 

Under the Attorney General's Guidelines, before withholding a record, the agency must reasonably 
foresee that disclosure would harm an interest protected by one of the exemptions. Thus, FOIA 
professionals should examine individual records with an eye toward determining whether there is 
foreseeable harm from release of that particular record, or portion thereof. Each record should be 
reviewed by agencies for its content, and the actual impact of disclosure for that particular 
record, rather than simply looking at the type of document or the type of file the record is 
located in. 

For example, a requested record might be a draft, or a memorandum containing a recommendation. 
Such records might be properly withheld under Exemption 5, but that should not be the end of the 
review. Rather, the content of that particular draft and that particular memorandum should be 
reviewed and a determination made as to whether the agency reasonably foresees that disclosing that 
particular document, given its age, content, and character, would harm an interest protected by 
Exemption 5. In making these determinations, agencies should keep in mind that mere "speculative or 
abstract fears" are not a sufficient basis for withholding. Instead, the agency must reasonably foresee 
that disclosure would cause harm. Moreover, agencies must be mindful of the President's directive 
that in the face of doubt, openness prevails. 
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Discretionary Release 

The determination of whether an agency reasonably foresees harm from release of a particular record, 
or record portion, goes hand-in-hand with the determination of whether to make a discretionary release 
of information. 

For records covered by certain exemptions, however, discretionary disclosures are not possible because 
the information is required to be withheld by some other legal authority. Specifically, records 
protected by the exemptions covering national security (Exemption 1), commercial and financial 
information (Exemption 4), personal privacy (Exemption 6), and information protected by 
statute (Exemption 3), are generally NOT subject to discretionary releases. 

When reviewing documents to determine whether Exemptions 1, 3, 4, 6, and 7(C) apply, agencies 
should carefully review all portions of the documents to determine whether they fall within the scope 
of the claimed exemption. In addition, agencies should strive to reasonably segregate any non-exempt 
information from such documents in order to make a partial disclosure if possible. 

Factors to Consider in Making a Discretionary Release 

Documents protected by the remaining exemptions, Exemptions 2, 5, and 7, can all be subjects of 
discretionary release. Agency FOIA professionals must use their judgment in making such 
determinations for each document, but they should be guided by the "fundamental commitment to 
open government" that the Attorney General directed should be "realized in practice." In reviewing a 
record, the agency must first ensure that any portion being considered for withholding fits all 
requirements of the exemption being considered. If the exemption applies, the agency should then take 
the second step of determining whether to make a discretionary release of the record or a portion of the 
record. For all records, the age of the document and the sensitivity of its contents are universal factors 
that need to be evaluated in making a decision whether to make a discretionary release. 

For the subparts of Exemption 7 other than 7(C), agencies should ensure that before invoking the 
exemption they are not basing the withholding on "speculative or abstract fears," but instead are 
withholding because they reasonably foresee that disclosure would harm an interest protected by one 
of the subparts of Exemption 7. There are certainly opportunities to make discretionary 
disclosures for records covered by Exemption 7. For example, agencies should consider whether 
records that reference a law enforcement technique or procedure are now outdated, or no longer 
sensitive, or not specific enough to cause harm. Agencies can review their practices in this area to look 
for additional cases where greater information can be released as a matter of discretion. 

There is no doubt that records protected by Exemption 5 hold the greatest promise for increased 
discretionary release under the Attorney General's Guidelines. Such releases will be fully consistent 
with the purpose of the FOIA to make available to the public records which reflect the operations and 
activities of the government. Records covered by the deliberative process privilege in particular have 
significant release potential. In addition to the age of the record and sensitivity of its content, the 
nature of the decision at issue, the status of the decision, and the personnel involved, are all 
factors that should be analyzed in determining whether a discretionary release is appropriate. 
Documents protected by other Exemption 5 privileges can also be subject to discretionary disclosures. 
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General Counsel 1200 New Jersey Ave .. S.E. 
Washington, DC 20590 

To: 

From: 

Heads of Operating Administrations and Secretarial Officers 

Judith S. Kaleta 
Deputy General Counsel 

Subject: FOIA Requests for Agency Communications with Congress 

The U.S. Department of Transportation (DOT) communicates with Congress in a number of 
ways. For example, we respond to inquiries from Congressional committees or individual 
Members of Congress, and provide technical assistance on potential legislation. This 
memorandum provides guidance on the disclosure of these communications under the Freedom 
of Information Act (FOIA). 

General Rule 

When the DOT receives a FOIA request for communications with Congress, the general rule is 
that both the incoming and outgoing communications must be released. There are three 
important exceptions to this general rule, however. 

Exceptions 

First, FOIA does not mandate release of information that ( 1) is exempt from disclosure under 
FOIA, and (2) was provided to Congress under compulsion. Information is provided to Congress 
under compulsion if it is in response to afomw! request from a House of Congress, or a 
Chairman or Head of a Committee or Subcommittee with jurisdiction over the subject matter of 
the requested information. Under these circumstances, DOT's release to Congress does not 
waive any FOIA exemptions, because the release was not voluntary. 

Second, the FOIA does not mandate release of information that (1) is subject to a mandatory 
prohibition on public release, such as trade secrets or sensitive security information, and (2) that 
the DOT, nevertheless, previously released to an individual Member of Congress or staff, 1 

perhaps unaware that the release was not compulsory. In this case, rather than compound the 
problem, DOT often may continue to withhold those portions of the records subject to mandatory 
withholding. Should this circumstance arise, counsel should be consulted for guidance. 

And, third, the FOIA does not mandate release of "Congressionally-controlled" communications 
between Congress and DOT. Information is Congressionally-controlled only if-and to the 
extent that-the Congressional request is a "formal" one (see above), and Congress expresses an 

1 Requests from individual Members of Congress or their staffs arc FOIA requests and thus, the disclosure of FOIA 
exempt records may act as a waiver of those exemptions. 
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intent to control disclosure of the information. These situations are extremely rare: Congress' 
expression of intent must be "clear," "specific," and "contemporaneous" as to any incoming or 
outgoing information. 2 Moreover, this situation only applies where Congress requests the 
agency to create "new" records, to be "controlled by Congress." 

2 

We ask that you ad vise personnel within your office or organization of the rules described in this 
memorandum. If you have any questions, please contact Departmental FOIA Attorneys John 
Allread at x61428, john.allread@dot.gov, or Claire McKenna at x60365, 
claire. mckenna@dot.gov. 

2 United We Stand America v. IRS. 359 f.3d 595. 602 (D.C. Cir. 2004). 
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Assigning a Request in FOIAXpress 

Select Request to assign 

Select "Assign Users" from menu on left-hand side of screen 

o To change the Primary User, click on the box to the right of the current Primary User 

name 

• Scroll down the list of available users and highlight new Primary User 

• Click Select 

• On new screen confirm Primary User (sending e-mail is optional) and then click 

Assign at bottom right of screen 

o To add Secondary Users, click on Add Users button 

• Scroll down list of available users and click box(es) next to the user(s) you want 

to add 

• Click Select 

• On new screen confirm users (sending e-mail is optional) and then click Assign 

at bottom right of screen 
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Creating a New Request in FOIAXpress 

Click on the "Requests" Tab (Located on Top Center Menu Bar) 

Click Create Request (Top Menu Bar) 

o Enter Requester (Click button to the right of the space to bring up the search menu) 

o Search system for the Requester 

• If Requester is in system, highlight and click Select 

o If Requester is not in the system, click "Create Requester" at top of box 

• Enter Requester data and click Save at bottom of box 

o Select Request Type (Usually FOIA-OST or Consultation) 

o Select Multi-Track Type 

o Input Requested Date 

o Enter Request Description 

o Upload Request Letter/e-mail, if applicable 

• Click and drag the file/e-mail into the Drag and Drop Zone 

OR 

• Click the Attach File Button to right of the page 

• Click Browse and search for the request from computer drive 

• Once located, click Attach File 

o Check Yes if Expedited Processing or Fee Waiver is requested 

o Enter Willing Amount of Fees from request 

• Check Fee Waiver Requested, if applicable 

o Click Save 
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Creating Folders/Uploading and Redacting Records in FOIAXpress 

Select Document Management from Upper Menu Bar 

o Select Create New Folder 

o Select File Cabinet Name (For Example: OST -Bell Work Folder) 

o Enter New Folder Name (All folder names should begin with case number: OST-2021-

0123) 

o Click Create Folder button and confirm 

Newly Created Folder should be at bottom of screen. 

o Check box to left of folder name 

o Click Open Folders button 

Opened folder is on the upper left hand side of Document Management Screen 

o Right Click on Folder Name from list on left hand side of screen and select Add Pages 

(creating sections is not necessary) 

o You may click and drag files into the Drag and Drop Zone 

OR 

o Click Attach Files button 

o Browse your drives and double click on records file to be uploaded 

• Repeat step as necessary for uploading multiple files to folder 

When all files to be added are listed, click Add Button 

To create additional folders, right click on File Cabinet drawer, select create folder and follow 

steps above 

To redact pages, click on page you wish to review/redact 

o Click appropriate redact tool button from menu on right hand side 

o Draw redaction box/shape over information to be redacted 

o Select redaction code, if not already entered by default 

• Right Click on redaction box to select or change redaction code 

o When you exit page, you will be asked to create a Review Layer. 

o Name Review Layer with your name. For example, "Bell Review" 

o Click Save 

o To manually save review layer at any time, use Save Review Layer button on Top Menu 

o Always ensure layer is saved before exiting 
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Final Actions After Mgt Approval in FOIAXpress 

Receive notification from Reviewer that response is approved 

Select Request 

Select Actions from Top Menu bar 

o Select Add/Search Documents-From Review Log-View 

o Click on Folder(s) 

• Click Yes to Load Existing Review Layer 

• Select OS Mgt Review and click Load 

• Check box next to File Cabinet Drawer 

• All folders should have boxes checked 

• Click button on Top Menu named Add Folder to Request Folder 

• Verify all information in pop-up box is accurate and all folders are listed and 

checked 

• Click Add Folder(s) button 

• You do not have to Set Review Status 

o Close Document Management 

Select Final Actions from Left-Hand Menu Bar 

o If records produced, FOIA Exemptions and Case Disposition should be listed 

o If no records being produced, double click on bar under Request Descriptions 

• Select Disposition from dropdown menu (Other Reasons for No Records or 

Withdraw) 

• Select applicable code 

• Click Save 

o Click Save 

o Request Status is now Disposition Accepted 

If sending records to requester: 

o Select Deliver Documents from Left-Hand Menu Bar 

• Conduct final check of pages to ensure accuracy 

• Check box next to appropriate File Cabinet Drawer 

• All folders should have boxes checked 

• Right click on File Cabinet Drawer 

• Click Select Pages With 

• Ensure only types of pages going to requester are checked (Do not 

check duplicate, not relevant, or not reviewed) 

o Click Deliver Documents button on Top Menu 

• Select Document Delivery Type from drop down menu at top of screen 

• Check box next to Final Response Letter 

• Select Customize and Save 

• Conduct final review of letter for accuracy 

• Click Save 
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• Select Delivery Mode 

• Ensure sticky note is not checked 

• Ensure Output Format is PDF Tagged (508 Compliant) 

• Headers and Footers may be left as default (change on case by case basis) 

• Click Deliver Documents button 

o Close Document Management 

o Select Close Request from Left Hand Menu 

• Enter Closed Date 

• Enter Number of Records for Public Inspection 

o Click Save 

o Click Yes to confirm closure 
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OST FOIAXpress Process 
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