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U.S. Department of Justice

Civil Division

Washington, D.C. 20530
JMK: jmk# 145-FOI-10347 December 10, 2010

In responding to your Freedom of Information Act (FOIA) request, dated August 1, 2010,
the Justice Management Division (JMD) identified records responsive to your request, which
originated within the Civil Division. On October 25, 2010, these records were referred to my
office for review pursuant to the FOIA with a direct response to you. The referral of your request
was received in my office on October 29, 2010,

The referral documents consist of 27 pages. These records were reviewed pursuant to the
FOIA resulting in my determination to redact names, titles, and financial amounts under
exemption 6 (5 U.S.C. § 552 (b)(6)) to protect personal privacy. All of the redactions in the
attached copies of the records are made pursuant to (b)(6).

FOIA exemption 6 permits the withholding of information about individuals, in personnel
and other files when the disclosure of such information would constitute a clearly unwarranted
invasion of personal privacy. The determination to withhold documents under this exemption
was made after balancing the subject individual’s interest in privacy against the public interest in
disclosure.' I balanced the significant privacy interest of the subject individuals in maintaining
their privacy, against the public interest, which I determined to be minimal, with the result being
my decision to assert exemption 6 to preclude disclosure.

If you are dissatisfied with my action on your request, you have a right to appeal to the
Director, Office of Information Policy (OIP), United States Department of Justice, 1425 New
York Avenue, NW, Suite 11050, Washington, DC 20530-0001. See 28 CFR § 16.9 (2008).
Please note that your appeal must be received by OIP within sixty calendar days of the date of
this letter or it will be untimely.

Thereafter, judicial review would be available in the U.S. District Court in the district in
which you reside or have your principal place of business or in which the agency records are
situated or in the United States District Court for the District of Columbia.

"Note that public interest has been defined by judicial interpretation to be the disclosure
of documents which increases the public’s understanding of the operations of the federal
government.



If you have any questions, please contact our FOIA Requester Service Center at (202)
514-2319.

Sincerely,

Yans, M W

James M. Kovakas
Attorney In Charge
FOI/ PA Unit, Civil Division

enclosures:



U. 8. Department of Justice

Civil Divasion

Assistant Auorney General Washingion, D.C., 20530

In addition to the Bristo] Myers Squibb matters for which a waiver pursuant to 18 U.S.C.
- § 208(b)(1) and 5 C.F.R. § 2635.402(d)(2) and 2640.301 currently exists, I hereby authorize
pursuant to 18 U.5.C. § 208(b)(1) and 5 C.F.R. § 2635.402(d)(2) and
0. ict i ino additional matter involving Bristol Myers Squibb
Civil Action No (NMG) (D. Mass.)
(UNDER SEAL), on the grounds that his financial interest in the matter is not so substantial as to
be deemed likely to affect the integrity of the services that the Government may expect from

e L

PETER D, KEISLER
Assistant Attorney Geneyal

4-30 , 2005




U.S. Department of Justice

Civil Diviston

Washington, DC 20530

SER 16 2005
MEMORANDUM
TO: PETER D. KEISLER
Assistant Attorney General
Civil Division
OM JAMIE ANN YAVELBERG
%J" Staff Attorney
Commerctal Litigation Branch
RE: Request for 2 Waiver Under 18 U.S.C. § 208(b)(1)

seeks a third addendum to an existing individual
waiver from the Government's conflict-of-interest statute, 18 U.S.C. §208, pursuant to 18 U.S.C.
§208(b)1) and.5 CFR. §§2635.402(d)(2) and 2640.301, in order to participale in matters
involving Bristol Myers Squibb (BMS).

On May 29, 2003, a waiver was granted to cover all existing investigations being handled
by the Civil Fraud Section against BMS, and on May 4, 2005, an addendum to cover additional
matters that had been filed against BMS since that date was approved. On August 2, 2005,8
second addendum was approved to cover an older matter that-had not named BMS as a
defendant, but the waiver was requested because BMS became implicated in the investigation
later. This request is for a third addendum to the May 2003 waiver in order to p#
to participate in , Civil Action No.

(NMG) (D, Mass. HAL). Because the case was filed on May 5, 20035, 1t was not
included in the May 2003 and May 2005 waivers.

The potential financial conflict arises because -is 2 co-trustee and [l residual
beneficiary of a trust derived from his late mother's estate, and the trust currently owns about
-worth of BMS stock. —fathcr is the income beneficiary of the trust. Although
eventually entitled only to half of the stock in the trust, under 18 U.S.C, § 208, the full mmonnt is
attributed to itor purposes of analyzing potential conflicts of interest. The stock
répresents approximately [t -;votal assets.




For the reasons set forth in the memorandum submitted in connectian with the May 2003,
May 2005, and August 2005 waivers (attached), I believe that a waiver would be appropriate
because the financial mterest is not so substantial as to be deemed likely to affect the integrity of
the services that the Government rnay expect from

I consulted with the Deparirﬁenta[ Ethics Office (DEO) regarding this recommendation
for an addendum to the existing waiver for| and it concurs,



U. 8. Department of Justice

Civil Division

Asyiziant Aorney General Washington, D.C. 20530

In addition to the Bristol Myers Squibb matters for which a waiver pursuant to 18 U.S.C.
208(b)(1) and 5 C.F.R. § 2635.402(d)(2) and 2640.301 currently exists, I hereby authorize

“ pursuant to 18 U.S.C. § 208(b)(1) and 5 C.F.R. §2635.402(d)(2) and
2640.301, i L iti Bristol Myers
Civil
Action No. (E.D. Pa.) (UNDER SEAL), on the grounds that his financial interest in the
matter is not so substantial as to be deemed likely to affect the integrity of the services that the
Govermnment may expect frorm him.

el

PETER D. KEISLER _
Assistant Attorney General

-2 , 2005




U.S. Départment of Justice

Civil Division

Washington, DC 20530

AUG .1 2005
MENM ORANDUM
TO: PETER D. KEISLER
Assistant Attorney General

Civil Division

FROM: @C JTAMIE ANN YAVELBERG
Staff Attorney
Commercial Litigation Branch

RE: Request fora Waiver Under 18 U.S.C. § 208(bY1)

seeks a second addendum to an existing individual
wnver trom the Government's conflict-of-interest statute, 18 U.S.C. §208, pursnant to 18 U.S.C.
§208(b)(1) and 5 C.F.R. §§2635.402(d)(2) and 2640.301, in order to participate in matters
involving Bristol Myers Squibhk (BMS).

On May 29, 2003, a waiver was granted to cover all existing investigations being handled
by the Civil Fraud Section against BMS, and on May 4, 2005, an addendum to cover additignal
matters that had been filed against BMS since that date was approved. This request is for a*

e May 2003 waiver in order o permit to participate i
Civil Action Nollll

EAT). Because BMS is not a named defendant in that matter, it was
not mcluded m prior waivers. However, the ongoing investigation has potentially implicated
BMS in the alleged scheme, and BMS may be subject to further investigation or added as a
defendant in the case at a later date.

The potential financial conflict arises because_is a co-trustee and-rcsidua‘i
beneficiary of a trust derived from his late mother's estate, and the frust currently owns about
worth of BMS stock. father is the income beneficiary of the trust. Although

eventually entitled only to half of the stock in the trust, under 18 U.S.C. § 208, the full amount is

attributed to for purposes of analyzing potential conflicts of interest. The stock
represents appmximatclyif _{;:21 assets.




For the reasons set forth in the memorandum submitted in connection with the May 2003
and May 2005 waivers (attached), I believe that 2 waiver would be appropriate because the
financial interest is not so substantial as to be deemed likely to affect the integrity of the services

that the Government may expect from

I consulted with the Departmental Ethics e (DEO) regarding this recommendation
for an addendum to the existing waiver for and it concurs.



U. S, Department of Justice

Civil Division

Assistant Atiorney General Washington, D.C. 20530

I hereby authorize to participate in United States Aviation
Underwriters, Inc., et al. v. United States, on the grounds that her financial interest in these cases
is not so substantial as to he deemed likely to affect the integrity of the services that the
Government may expect from her.

}37% ]5( (@&S‘%f
GREGORY G. KATSAS
Assistant Attorney General

July , 2008




U.S. Department of Justice

Civil Division
Washington, DC 20530
JUL = .1 2008
MEMORANDUM
TO: Gregory G. Katsas
Acting Assistant Attorey General
FROM:
sy Ethics Official
RE: Reguest forla Waiver Under 18 U.S.C. § 208(b) 1)

seeks an individual
waiver from the Government's conflict-of-interest statute, 18 U.8.C, §208, pursuant to 18 U.S.C.

§208(b)(1) and 5 C.E.R. §52635.402(d)(2) and 2640:301, in order to participate in Upited States
Aviation Underwriters, Inc., et al. v, United States. For the reasons set forth below, I recommend

that you grant her request.

The case involves claims arising out of an airplane crash. One of the plaintiffs in the case
is AIG, a large insurance company, which is seeking $1 million in damages. In the district court,
we avoided Hability by invoking the discretionary function exception of the Federal Tort Claims
Act. AIG has now appealed that decision. The attorney who had been handling the case for the
Department has left the Dcpartmcnt, andipervisor wishes to reassign the case

to her. However, a waiver is needed to allow to participate in this case because

she and her husband own rou worth of AIG stock. This stock represents roughly
Il ot their total assets and %of their investment assets.

Title 18 U.S.C. §208(a) bars a federal employee from participating personally and
substantially in a particular matter in which the employee has a financial interest, if the matter
will have a direct and predictable effect on that interest. A particular matter would have a "direct
and predictable effect” on a financial interest only if there is a “close cansal link" between an
action and any expected effect on the financial interest. See 5 C.F.R. §§2635.402(b)(1)(i) &
2640.103(a)(3). The bar imposed by §208(2) can be waived if the affected employee "makés full
disclosure of the financial interest and receives iri advance a written determination . . . that the
interest is not so substenhal as to be deemed likely fo affect the integrity of the services which the
Government may expect from such . . . employee.” 18 U.S.C. §208(b)(1).



I believe that a waiver would be appropriate in this case for several reasons. First, the
case is unlikely to have a material impact on AIG’s stock price. AIG’s claims in this case are
worth a maximum of $1 million, but the company’s revenues in the last year were over $93
billion. Given the size of the company, this case is not financially significant-for AIG.

has indicated that she believes that it is relatively unlikely that she will be asked to
work on other AIG caseg in the future. Second, the stock represents a relatively small portion of
assets. Third, is one of the most experienced people in her office
on the issues in the case. Fourth, all of work on this case will be reviewed.

1 have consulted with the Departmental Ethics Office, which concurs in my
recornmendation that you grant a waiver to under these sircumstances. 1 have
consulted with the Office of Government Ethics and will provide them with a draft of this
memorandum if it is approved.




U. 8. Department of Justice

Civil Division

Assistant Atiorey General Washingion, D.C. 20530

I hereby authorize —to continue participating in the Spent Nuclear
Fuel cases on the grounds that his financial interest it these cases is not so substantial as fo be
deemed likely to affect the integrity of the services that the governoment may expect from him.

1,

Peter D. Keisler
Assistant Attomey General

3’(”}‘”7 , 2007




U.S. Department of Justice

Civil Division

Washingfon, DC 20530

JAN 4 2007
MEMORANDUM
TO: PETER D, KEISLER
Assistant Attorney General

JHAEL F. HERTZ
eputy Designated Agency Bthies Official

uest for a Waiver Under 18 U.S.C. § 208(b)(1

FRX
RE:
eeks an individual

waiver from the Government's copflict-of-interest statute, 18 U.S.C. §208, pursuant to 18 U.S.C.
§208(b)(1)-and 5 CF.R. §§2635.402(d)(2) and 2640,301, in order to contimue participating in the
Spent Nuclear Fuel Cases. Two of thése cases have been brought by General Electric (GE), and
h just discovered that his wife and children own of GE stock. -This stock
. of the family’s total assets, and roughly [ilifof their investments,

represents less than

Title 18 U.S.C. §208(a) bars a federal employee from participating personally and
substantially in a particular matter in which the employce has a financial interest, if the matter
will have & direct and predictable effect on that interest, A particular matter would have a "direct
and predictable effect” on a financial interést only if there is a "close causal link" between an -
action and any expected effect on the financial interest, See 5 C.F.R. §§2635.402(b)(1){) &
2640.103(a)(3). The bar imposed by §208(a) can be waived if the affected employee "makes full
disclosure of the financial interest and receives inl advance awritten determination . . . that the
interest is not so substantial as to be deemed likely to affect the integrity of the services which the
Government may expect from such . . . emplayee," 18 U.8.C. §208(b)1).

I believe that a waiver would be appropriate in this case for several reasons. First, the
stock represents a small poﬁmnﬂof his family’s assets. Second, the cases are not
likely to have a substantisl effect 6n the value of their stock. GE is seeking roughly $200 million
in the two Spent Nuclear Fuel cases at issue. By contrast, GB’s revenues in the last year were
roughly $160 billion, and its gross profits were roughly $83 billion. Thus, these cases are
unlikely to have a material impact on GE’s stock price, Third, thete is a large team handling the
Spent Nuclear Fuel cases, and all of | ] o1k on these cases will be reviewed.



I have consulted with the Departmental Ethics Officé, which concurs in my
recommendation that you grant a waiver to NIl under these circumstances. I have
consulfed with the Office of Government Ethics and will provide them with a draft of this
memorandum if if is approved.
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MEMORANDUM

TO: - PETER D. KEISLER
Assistant Attorney General
Civil Division

FROM: WEL F.HERTZ
: eputy Destgnated Agency Ethics Official
Civil Division :

RE; Request for a Watver Under 18 11.5,C. § 208(b)(1)

seeks an individual waiver

from the Govermment's conflict-of-interest statute, 18 U.8.C. §208, pursuant to 18.U.8.C.
$208(bj(1) and 5 C.F.R. §32633.402(d)(2) and 2640.301, in order to participate in a civil False
Claims Act investigation o edical Cenler located in -h that involves
alleged kickbacks that paid to doctors employed by the hospitat in erder to induce
referrals from those physicians. The investigation has been ongeing since June 2005, The
hospital has claimed thal the high payments to the subject physicians are due {o the high
revenues generated from services provided by the subject physicians billed across all payors,
including private insurance companies. In August 2005, HHS-0IG issued administative

subpoenas to three private insurance companies, including John Deere Health Care, for billing
data relating t- claims for services providad by the subjecl physicians.

The waiver issue arises because -s in the imerview pracess for a posilion as
an assistant weneral counsel at UnitedHeallh Group. located in Minneapolis. MN. and on

December 7, UnitedHealth anriounced thar it had agreed 1o scquire John Deere Health Care in a
$300 willion stock-purchase transaction to be completed by April |. 2006,

prompily notified the appropriate Civil Division elhics official o discuss the potentinl conflict
issue, and he has suspended work on the mvestigation pending the resolution of this
waiver request. [N 24 a tclephone interview with UnitedHenlth Care on December
2}, und another interview is scheduled in January st UnitedHealtlt's offices in Mipneapolis.




Title 18 U.S.C. §208{a} bars a federal employee fram purticipating personally and
substantially in a particylar matter in which, to his knowledge. be or she hus a financial interest,
if the matter will bave a direct and prediclable effect on that interest. Under the statute, an
employee is considered to have a financial inlerest in u particular matter il it involyves an
organization with whoti he or she is negotiating prospective employment. It is the existence of
~ that financial interest, regardless of the dollar amaunt of the interest. that Lrigzers the conflict-of-
interes! rojes. and the Office of Government Ethics {QGE) has advised in similur circumstances
involving third-party subpoenas= that il believes that the prohibition stili upplies — even though
the financiul interest itselfis de mininis and highly atlenuated - unless u waiver is granted. A
waiver lo work on the matter may be granted if the emplayee "makes full disclosure of the
financial interest and receives in advance a written determination . . . that the interest is not so
substantial as to be deemed likely to affect the inteyrity of the services which (he Government
may expect from” the employee, 18 U.S.C. §208th)(1); sec 5 C.F.R. § 264{L.301 (listing criteria

for 1ssuing waiver); 5 C.F.R, 2635.401,

The Department typically grants waivers onder 18 1L5.C. § 208(b) when an employee has
a limited financial holding that would otherwise prohibit an employee’s participation in a matter.
RHowever, the Department typically does not'grant waivers when the.financial interesl is based on
the employee’s relationship with a prospective employer because it cannat canclude that an
employee’s interest in that future employment, which generally involves a party to a matter, is
not so substantial. Nonetheless, the Departmental Ethics Office (DEO) has advised that it would
support a waiver under 18 U.S.C. § 208(b) here based on the muitiple. unique faclors in this case

discussed below,

[-believe that a waiver would be appropriate'in this.case because the financial interest is

not so substantial as to be deemed likely to affect the inlegrity of the services that the
Government may expect from -for the followiny reasons:

1. The suhject of the invesiigalion is-:md certain doctors employed by the
hospital, not John Deere Health Clare or the fulure owner of that compnny’s stocls,

UnitedHealth Group. John Deere is not even a third-party witness to the scheme
under investigalion; it merely has documents thut mizht be useful in rebulting an
explanation offered by*[’or the high pnymenis it mode (o the subject
doctors. Al maost. a custodian of records mt John Deere may rieed (o be a wilness
if its documents ure used to confirm [ billings to the private insurer
relating to the subject doctors. The issuance of u subpoena to John Deere and
other third parties is a routine aspect of the investigative process; Division

As noled above. although UnitedHenlth Graup hos not vet ucquired John Deere Health
Care, we are ireating this sttuation as if UiiledHeulth wus the prospeciive employer that received the

subpoena.

[



atlornieys frequently seek comparative billing recards to assess whether an
investigated entity’s praclices are consisteni wiih the arguments put forth by its

defense counsel.

is interviewing with UnitedHeulth Group und the entity that received
the subpoena for documents is John Deere Health Care. Although UnitedHealth
Group has annawiced its intention lo acquire John' Deere Health Cure. it does not
yel own that company’s stock. ‘Az noted above, the merger is expected to 1ake

place in April 2006,

!\i

The financial interest at issue here for John Deere Heulth Cure is the de niinimis
expense associated with producing to the Governmernt the documentz responsive

1o the subpoena.

i

4, -is in the early stages of interviewing [or it position at UnitedHealth
Group, He has not accepted a position with the company or negotiated any terms
regarding fiture employment with the company.

5. IR s been working on thel [ «\ier for six months and for

staffing porposes, his office woulid prefer that he retain the malter rather than
reassign it to anather DOT attormiey.

Given John Deere’s periphernl role in this litigation, it is highly-unlikely that [N
parlicipation in this case could affect substantively John Deere's financial inkerests.

As stated, | have consulled with the DEQ, and they, in turn, have consulted with the

Officg of Government Ethics. Both offices concur in my recommendation thal you grant a
waiver o as long as John Deere Heath Care’s role in this matter does nol change

beyond the description provided herein.

td



U. S, Department of Justice

Civi] Division

-Axsisrant Atiprney Gewerel Waghingron, D.C. 20530

1 hereby authnn‘ze- pursuant to W 208(b)(1), ta conlinue to

participate in a civil False Claims Acl investigation o Medical Center on the grounds

that his financial interest in this matter is not so substaniial as to be deemed likely to.affect the
integrity of the services that the Government may expect fom him.

Ctrat L2t
FESERB-RRISTER

/{}(J/}L y Assistant Abtorney General
g)é i sedes 72005 ' |



U.s, Departmerit of Justice

Civil Division

JRB:DTCaohen

Washingion, DC 20530

MEMORANDUM

TO: DAVIDMARGOLIS
Associate Deputy Attorney.General
Office of the Deputy Attorney General

seeks an
individual walver.{f6m the Government's conflict-of-interest statute, 18 U.S.C. §208, pursuart to
13 U.S.C. §208(b)(1) and § C.F.R, §§2635.402(d)(2) and 2640,301, in order to'participate in In
re; National Seewrity Agency Telecommunications Reoords Litigation, notwithstanding his
ownership of stook in two telecimmumications companies, AT&T and Verizon, This matter is a
large multidistrict litigation matter encompassing over forty cases inyolving slleged National
Security Agency (NSA) gurveillance practmcs. Memy of these cases- involve actions aﬂsgedly
taken by telecommunications companies in support of the NSA. For the reasons set forth below,
I recommend that you grant waiver toﬂ

One group of cases within the MDL involve Jawsuits brought against teleconmmunications
cartiers, including AT&T and Verizon, acoising them of unlawfully assisting the goversiment's
alleged surveillance efforts, *A riotion to dismiss these cases is now pending, and depending on
when and how the court aots on that motion, the. Department may need to make significant
decisions about these eases within the next several weeks,

The MDL also includes a group of five cases brought by the United States rgairist state
governments to halt state investigations of whether or not telecommunicstions carriers assisted
the United States in al]eged mtelhgence activities, mcluchng the alleged collection of.
communications resords -The Govcmmcnt‘s motion far summary judgment in these cases is also
pendmg

The MDL also includes Jewel, et al, v. National Secnrity Agency, et al,, in whicha



number of plaintiffs have accused the government of improper gurveillance-activities: Although
the telecommunications carriers are not named as defendants in this action, their conduct is
<certainly at issue in the case. The Government’s response to the complaint is presesitly due on
February 2, 2009, although the government has sought an extension of this deadline.

Within the Civil Division, all of these cases are bsing handled by the Federal Programs

Wb‘ﬂﬁy for overseeinp these cases. Thid raiges an ethips
issue because a trust accournt fi children, for which he is a trustes, Ho]da- ghares
of AT&T stock {currently worth rou@# and .shares of Verizon stock (currently
worth roughly Becnuse is g trustee for this trust, its holdings are imputed to
“him for conflict of interest purposes. These holdings représent less than[Jjof H total
assets, and less then ot his liquid assets.

Title 18'U.8.C, §208(a) bars a federal employee from participating personally and

substantially in a particular matfer in which the employes hias a financial interest, if the matter
“will have a direet and predictable effect on that interest. A particular matter would have a "direct
and predictable effect" on a financial interest only if there is a "close causa] lirik" between an
action-and any expetted effect on the financial interest. See 5 C.F.R. §§2635.402(b)(1)() &
2640.103(a)}(3). The bar imposed by §208(a) can be waived if the affectéd employes "makes full
disclosure of the financial interest and receives in advance a written determination . . .-that the
interest is not so substantial as to be deemed likely to affeot the integrity of the services which the
Government may expect from such , .., employee.” 18 U,B.C. §208(b)(1).

I believe that & waiver would be dppropriate In this case for several reasons, First I

B oiding: in these two comipanies represent a relatively small portion of his total assets.
Second, thess are important cases in need of high-leve) oversight, _

_ _ Third, his involvement in these cases is likely
to be tcmioraiy', , &nd i8 expected to terminate

I have consulied with the Departmental Ethics Offices, which. concurs m my
recommendation that you grant a walver der these circumstances. I have also
consulted with the Office of Government Bthics, and will provide them with a copy of this
mernicrandum if the waiver is approved. ‘This waiver only covers the stock holdings discussed
above, and would not apply i& purchased additionat shares in any telecommunications
companies.




T hezeby antharizol I o suant to 18 U.S.C. § 208(b)(1), to participate in
re:_National Security Ageney Telecormunicati ards Litigation, on the grounds that his
fmancial interest in this matter s not so substantial as to be desmed likely to affeot the inteprity
of the services that the Government may expect from him, This waiver is based on the
understanding thaf I o versight of these cases will terminate once new Civil Division
political appointees are selected and confirmed.

W e 2 "Q 2#_ 2009



U.S. Department of Justice

Civil Division

Office of the Assistant Anorngy Generat Blushingion, DC 20530

In addition to the Bristol Myers Squibb matters for 'which a waiver pursnant to 18 U.S.C.

208(b)(1) and 5 C.F.R. § 2635.402(d)(2) and 2640.301 currently exists, I hereby authorize ||l
pursuant to 18 U.S.C. § 208(b)(1) and 5 C.F.R. § 2635.402(d)}{(2) and 2640. 301 to

. continue to participate in the following additional matters involving Bristol

on (he grounds 1al interest in the matters is not so substantial as to be deemed likely to
affect the integrity of the services that the Government may expect from him.

/o

PETER D. KEISLER
Assistant Attormey General

5 - 4 . 2005




U.S. Department of Justice

Civil Division

Washington, DC 20530

MAY 2 . .2005
MEMORAND
TO: PETER D. KEISLER
Assistant Attorney General
Civil Division
g‘ékom JAMIE ANN YAVELBERG
Staff Attomney )

Commercial Litigation Branch

RE: Request for a Waiver Under-18 11.S.C. §‘ 208(0¥1Y

—scaks an addendum to an existing individual waiver from the

Governmént's conflict-of-interest statute, 18 U.S.C. §208, pursuant to 18 U.S.C, §208(b)(1) and
5 C.FR. §§2635.402(d)(2) and 2640.301, in order to participate in matters involving Bristol Myers

Squibb (BMS).

-On May 29, 2003, a waiver was granted to cover all existing investigations being handled by
the Civil Frand Section against BMS, and we submit this addendum to cover additional matters that
have been filed smmce that date.

The potential financial conflict arises because —is a co-frustee and -residual
beneficiary of a trust derived from his late mother’s estate, and the trust currently owns about
worth of BMS stock. ather is the mcome beneficiary of the trust. Although eventually

i only to half of the stock in the trust, under 18 U.S.C. § 208, the full amount is attributed to
for purposes of analyzing potential conflicts of interest. The stock represents approximately;
of

total assets.

For the reasons set forth in the memorandum submitted in compection with the May 2003
waiver (attached), I believe that a waiver would be appropriate because the financial interest is not so
substantial as to be deemed likely to affect the integrity of the services that the Government may expect

from

I consulted with the Departmental Ethics Office (DEO) regarding this recommendation for an
addendum-to the existing waiver for - and it concurs.



From:

Sent:

To:

Subject: 502 Walver - ET H—

o

Let me apologize that this memorialization of your 502 waiver comes so late. As you know, we
approved you verbally via telephone on 1 i

your office as of that date involving the W

notwithstanding the fact that you have relatives who work for those comrpanies. However, opinion, prepared
simultaneously, was not #mailed to yonaﬂmﬂy filed in a "Drafis” file. Nonetheless, we
-view your 502 waiver as effective as o

1 Facty

every national security case m a8 maj

Two national laboratogies £ district are the bagis for the exist
specifically, d
investigations/cases ine in vour office involving bot
Th estiogton was assigned to you. Aso you remained in an oversight position o :

an case mvolvin cause of your status as the national security point of contact. -

Further, your brother-in-law (married to your wife’s sister) works personnel/human resources
department. He is in not in any marmer involved in tb.im«esti gation assigned to you nor is his
department anner at issue i - tigation. In addition, your sister-in-law's son was also
working at| an intern as o Neither of these individuals {s or is likely to become a
subject of the investigation at issue. )

You als a nephew, in his forties, who works fo d, within the last 2-3 years, that nephew
mamnied anoth moployee. Neither of these individuals is or is likely to become a subject of the
investigation.

You do not have a close personal relationship with any of the family mermbers identified above.

1. Conflict-of-Interest Analysis

An employee is prohibited from participating in an official capacity in dny particular matter in which, to
his knowledge, he or a family member with whom he has a covered relationship has a financial interest, if the
* particular matter will have a direct and predictable effect on that interest. 18 U.S.C.§ 208(a). Specifically,
financial interests of a farnily member, e.g., a spouse, are imputed to the federal employee. Ses 5 CFR. §
2635.402(b)(2Xi). The intent of the statute is to prevent an employee from allowing personal interests to affect
his official actions and to protect government processes from actual or apparent conflicts of interests, See 5

C.F.R. § 2635.402(a), (“Disqualifying financial intercsts™).

1



Notwithstanding the fact that you do not have a covered relationiship with any of the family members

- identified above (see.5 CER.§ 2635.502(b)(1), the annearance ofa conflict of interest does exist that may.
cause a reasonable person, knowing the relevant facts, to question your impartiality with respect to the pending

investigations. See 5 CF.R. § 2635.502(a).
“thrg,g_r;—gmplpyce’s participation in a parficular matter involving specific partigg would not violate 18

TRS.C. § 2086 bupron i ion in the'mind of a reasonable périon about his irhipaitiality, the agency
designee [hcrc,‘the-m may authorize the-employee.to participate in the matter based o
a detenmination, made m light of all relevant circumstanees, that the interest of the Government in the
employee’s participation outweighs the concern that a reasonable person may question the integyj

rograms and operations.” 5 C.F.R. § 2635.502(d). Accordingly, the six factors that“
m‘considm‘ed in determining whether to authorize your continued participation in these matters
follow m detail.:

(1) The nature of the relatioﬁshin involved.

You have advised that your relationships with the family members identified above are cordial but do
not qualify as covered relationships as they are not "relative(s) with whom [you have] a close personal
relationship.” See 5 C.F.R. § 2635.502(b){(1)(ii).

(2) The effect that resolution of the matter would have upon the financial interests of the person involved in the
. relationship.

It does not appear that the resolution of either th- mvestigations is likely to affect the
financial interests of the family members at isshe.

(3) The nature and iraportance of the employee’s role in the matter, including the extent to which the employee
is called upon to exercise discretion in the matier,

You play a substantive role in both th-an_investigaﬁon given your position as th
ect

howWom" decision-making is snbject to review at several levels including at the Jevel
of th .

(4) The sensitivity of the matter.

The investigations/cases are high-profile and sensitive, as have prior investigations in the past involving
these entities.

(5) The difficulty of reassigning the matter to another emplovee.

eassionment to another AUSA of either thes would not be ideal given ynMxpem’sc‘
Further, otes that even if you were replaced as there would be a g ial 0od that the
same atfenuaied appe: issues would arise with another AUSA given the fact] as approximately
12,000 employees an approximately 7,500 eraployees in the District raising the likelihood that some

of these employees are likely to be related to AUSAS in the office.

(6) Adjustments that may be made in the employee’s duties that would reduce or eliminate the likehhood that a
reasonable person would guestion the employee’s impartiality. '

There are no available adjustments to your duties to mitigate the appearance issue, aside from
disqualification.



Fanally, the _supports your continned panticipation-in-these matters.

LEES Authorization fo Participate

In light of all the relevant circumstances surrounding this matter, the 1as authorized

You I’@gcip a’tagj@:@igé’,inyesﬁggtions- jiéﬁ%ig%ﬁgamst b.p:\t"l‘} laboratories 4§ i3 besduse the
iriteiéstot e Government in your participdfion outweighs  Bisisoncemn that 20g50nable person iy question
the fifjggrity of the agency’s programs and operations. We note that we canncpigiagzde (and you have not

requested) a blanket waiver, as each particnlar investigation/case arising 6ut o I an not in

advance be raled out for a disqualifying conflict of interest.

While participating on these matters, you are obligated to consult with your supervisors and seek their
decision, where reqguired, to minimize the likelihood that a reasonable person would.question your impartiality.
XV, Conclusion

Based upon the foregoing facts and analysis, and pursuant to 5 C.F.R. § 2635.502(d), you are hereby
authorized to participate in the above-described investigations/cases through completion.

This waiver is based on the facts as presented. If any of those facts shounld change, please advise this
office 1Immediately.

Should you have questions or require anything further in this matter, please do not hesitate to contact me
at the number below.




_ Thereby authorize | . -svaut to 18 U.S.C. § 208(b)(1), to participate in
Awthors' Guild et al. v. Google, Civil No. 05-CV-8136 (S.D.N.Y,), on the grounds that his

financial interest in this matier is not so substantial a3 to be deemed likely to affect the integrity
of the services that the Government may expect from him,

(P —

Tony West
Assistant Attorney General

SEP 11 2009
~-, 2009




U.S. Departinent of Justice

Civil Division

JRB
Washington, DC 30530
MEMORANDUM
TO: Tony West
Assistant Attorney General
FROM:
Jlu ted Agency Ethics Official
RE: Relqudst for a Waiver Under 18 1.8.C. § 208(b)(1)

\/

seeks an individval waiver from
‘the Government's conflict-of-interest statute, 18 U.8.C, §208, pursuant to 18 U.S.C. §208(bX1)
and 5 CF.R. §§2635 .402(d)(2) and 2640.301, in order to participate in Authors' Guild et al, v,
Google, Civil No. 05-CV-8136 (S.D.N.Y.), not\mthstandmg,his ownership of stock in Microsoft,
a potential objecting perty to a proposed settlement in the litigation. For'the reasons set forth
below, I recommend-that you grant a waiver {o

This is u class action brought against Google for copyright infringement based on
Google’s scarming of books for its library project allowing online searches of these materials.,
There is a proposa] to settle the litigation which the United States - may, pursuant to the Class

~ Action Fairness Act, raise objections to. Microsoftis a pot tinl objecting party o the
settlement, but is not a party ta the action. qilds shares of Microsoft worth
approximately which represents less than f the total invesiment assets attributable

o him, and less than f his total assets.

Title 18 U.S.C. §208(g) bars a federal employee from participating personally and
substantially in a particular matter in which the employee has & financial interest, if the matter
will have a dire¢t and predictable sffect on that interest, A particular matter would have a "direct
and predictable effect” on a financia) interest only if there is a "close causal link" between an
action and any expected effect on the financial interest. See 5 C.F.R. §§2635.402(b)(1)(D) &
2640.103(=)(3). The bar imposed by §208(a) can be waived if the affected employee *makes full
disclosure of the financial interest and receives in advance a written determination . . . that the
interest js not so substantial as to be deemed likely to affect the integrity of the services which the
Government may expect from such . . . employee.” 18 U.S.C. §208(b)(1).



I'believe that a waiver would be appropriate in this case because the financial interest is
not so substantial as io be deemed likely to affect the integrity of the services that the
Government may expect from i

First, these cases are not likely to have a material impact on the stock price of Microsoft.
The amount of the Google settlsment for past claims is about $125 million. Given that
Microsoft’s annual revenues last year were roughly $60 billion, the case is unlikely to materially
affect Microsoft’s stock price since the amount of money involved in the settlement would be
small, even if Microsoft were a party to the litigation,

Sccond —holdmgs in Microsoft represent a relatively amall portion of his total
asgets, less than Bos bis total investments and less then Illof his fotal assets.

Third, Microsoft is not a party to the litigation and proposed settlement, but a potentially
‘objecting party to if. The settlement involves an agreement with publishers and anthors that will
allow Google to sell books online and library subscriptions that will provide libraries and other
institutions with access 10 & large corpus of books. - While Microsoft has great injerest in the
actions of Google, particularly 4s they involve the use of the internet to market products and
services, it does not appear that Microsoft has any online books sales activity that would be
directly impacted by this setftement. Thus, the effect of this settlement on Microsoft’s future
revenues is speculative,

Finally, it should be noted that the Government has a very strong interest in allowing Il
to ese cases given his
his expertise in this aren, as well as his Tamiliarity with the
Class Action Pairness Act and class action settlements in which the United States may have an
interest, a process which has been monitored by the Commercial Litigation Branch for many
years, It would work a hardship on the Department if could not be involved in this
matter.

1 have consulted with the Departmenial Ethics Office, which concurs in my
recommendation that you grant & waiver to under these ciroumnstances. I have also
consulted with the Office of Government Rthics, and will provide them with a copy of this
memorandum if the watver is approved. This waiver only covers the stock holdings discussed
above, and would not apply if E purchased additional shares of Microsoft.
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