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November 14, 2022 

RE: 22-00167-FOIA 

This is in response to your request dated September 7, 2022, under the Freedom of 
Information Act ("FOIA") seeking access to: [ A copy of each memo in the Legislative and 
Intergovernmental Affairs office at CFTC regarding each of the following topics: RINS 
Markets, Automated/High Frequency/Electronic Trading, Position Limits and Bona Fide Hedge 
Exemptions, End-User related concerns, "Bad Actor" waivers within the Enforcement context, 
and Live Cattle Futures. Please limit this request to records during the time frame January 1, 
2017 to the present.]. 

In accordance with the FOIA and agency policy, we have searched our records, as of 
September 13, 2022, the date we received your request in our FOIA office. We are granting 
partial access to and are attaching copies of the accessible records. Some pages are draft 
material and fall within the exemptions to the FOIA' s disclosure requirements, as explained 
below. The Commission considers the foreseeable harm standard when reviewing records and 
applying FOIA exemptions. We have conducted a segregability analysis and have segregated 
any non-exempt final versions of the records from the exempt draft versions, which are withheld 
in full. 

Some responsive records contain staff analyses, opinions, and recommendations. Those 
portions are deliberative and pre-decisional and are an integral part of the agency's decision
making process. They are exempt from the FOIA's disclosure requirements by FOIA Exemption 
5. 5 U.S.C. § 552(b)(5); see NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975). 

If you have any questions about the way we handled your request, or about our FOIA 
regulations or procedures, please contact Bridget McFarland at 202-418-5319, or Jonathan Van 
Doren, our FOIA Public Liaison, at 202-418-5505. 

Additionally, you may contact the Office of Government Information Services (OGIS) at 
the National Archives and Records Administration to inquire about the FOIA mediation services 
they offer. The contact information for OGIS is as follows: Office of Government Information 
Services, National Archives and Records Administration, Room 2510, 8601 Adelphi Road, 
College Park, Maryland 20740-6001, email at ogis@nara.gov; telephone at 202-741-5770; toll 
free at 1-877-684-6448; or facsimile at 202-741-5769. 
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Freedom of Information Act Appeal, Office of the General Counsel, Commodity Futures Trading 
Commission, Three Lafayette Centre, 8th Floor, 1155 21st Street, N.W. , Washington, D.C. 
20581, within 90 days of the date of this letter. Please enclose a copy of your original request 
and a copy of this response. 

Sincerely, 

Rosemary B. Killoy 
Assistant General Counsel 
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IV. o. Agriculture Background and Issues 

A. Introduction 

Futures contracts for agricultural commodities have been traded in the United States for more than 

150 years and have been under Federal regulation since the l 920s. 1 At the time, trading in grains 

and other agricultural commodities \Vas the predominant activity and the U.S. Department of 
Agriculture was the agency charged with overseeing the trading on organized futures exchanges. 

The Commodity Futures Trading Commission Act of 1974 created the Commodity Futures 

Trading Commission ("CFTC") as an independent agency and granted it exclusive jurisdiction 

over the futures trading industry. 

Today, the derivatives industry has become increasingly varied and complex across different asset 

classes beyond agriculture. In terms of volume, trading in agricultural futures products is 
significantly smaller than for other asset classes such as in financial, energy and metals futures.2 

Many of the innovations that play a key role in the operation and integrity of derivatives market 
today, however, occurred or were introduced when the markets were exclusively agricultural. 

Because of its origins in the USDA and with agricultural commodities, CFTC oversight 

committees in Congress are the House Agriculture Committee and the Senate Agriculture, 

Nutrition and Forestry Committee.3 

Additional history on the Commission and its origins in the agricultural markets is available on 
the CFTC website: CFTC Histon. In addition, crop production maps for the major agricultural 

commodities is included in Appendix A to this document. A list of the benchmark agricultural 

contracts and a summary of their delivery point and form of settlement is included as Appendix 
B. 

B. Background 

One of the very unique aspects of the CFTC as a regulatory agency is its core principles-based 
regime. CFTC-regulated derivatives exchanges, that is, Designated Contract Markets ("DCMs") 

or Swap Execution Facilities ("SEFs"), are self-regulatory organizations ("SROs") that are 

1 Commodity exchanges were subject to stale laws until the passage of the Cotton Futures Act 1916. That law 
authorized the USDA to establish quality standards and spot markets for cotton and levied a tax or 2 cents per bushel 
on any transaction not in confom1ance with the standards and regulations issued by the Secretary of Agriculture. The 
Grain Futures Act followed shortly after in 1922, requiring all grain futures to be traded on regulated futures exchanges 
and creating an office 1Nithin USDA to administer the law. Notably. the Grain Futures Act was the first use of the 
interstate commerce clause to establish the need for federal regulation of the commodity markets. One of the first 
activities of the newly established Grain Trading Commission was to collect and publish data on volume, open interest 
and market composition 1Nhich is still published by the CFTC today in its Commitments of Traders Report. 
! Will Acvmrth, Erin Perzov and Simon Gittins, 2020 an111111l /rends in/iilures and up/ions trading. Futures Industry 
Association, January 2 7. 2021. available at: ht tps :i/w w w. fia. orgireso u rces/2020-annua 1-t rends-futures-and-options
trnd in g. 
' House Agriculture Committee, available al: https:i/agriculture. house.gov/ and the Senate Agriculture, Nutrition 
and Forestry Committee, available at: https://\'i\'i\," .agriculture.senate.gov/. 

1 



CFTC Briefing Book 2021 

responsible for front-line oversight of their marketplaces. These exchanges design and list 
derivatives contracts, issue and enforce their own rules and operate market surveillance and 
enforcement functions all subject to a set of "core principles," which are not prescriptive rules but 
more like a broad set of standards. Unless CFTC regulations or rules pursuant to those core 
principles provide otherwise, the exchanges have reasonable discretion in establishing the manner 
in which they comply with the core principles. There are 23 core principles for DCMs4 and 15 for 
SEFs.5 The core principle regime is intended to provide deference to the SROs, as well as 
flexibility in regulating a very broad set of asset classes and individual commodities \Vith differing 
characteristics. 

The system of self-regulation of commodity markets dates back to 1859 when the Governor of 
Illinois issued a corporate charter granting self-regulatory authority over its members to the Board 
of Trade of the City of Chicago ("CBOT') and enabled the exchange to make binding decisions 
on the quality of grain. At approximately the same time (1858), the standardization of terms for 
"to arrive" contracts laid the foundation for significant expansion of commodity markets.6 

Standardization made the contracts tradeable and greatly expanded the pool of potential buyers 
and sellers by lowering counterparty search costs and giving each party confidence in the amount, 
quality and location of potential deliveries. 

Legislative changes have also enabled the expansion of the CFTC's authority over commodity 
markets beyond agriculture. For example, the Commodity Futures Trading Commission Act of 
1974 also amended the definition of a "commodity," expanding the defined term from a finite list 
of agricultural commodities to its current definition, \Vhich encompasses a list of enumerated 
agricultural commodities, as well as "and all other goods and articles, except onions ... and motion 
picture box office receipts .. . , and all services, rights, and interests .. . in which contracts for future 
delivery are presently or in the future dealt in. "7 This groundbreaking definitional change set the 
foundation for the expansion of commodity markets into metals, energy and financial products, as 
well as cryptocurrencies. 

Even though the CFTC has been an independent agency since 1975 and the commodity markets 
have evolved beyond agriculture, the Commission and the exchanges continue to rely on the 
USDA, its staff and data products to assess critical aspects of the underlying cash agricultural 
commodity markets. For example, USDA staff in the Agricultural Marketing Service ("AMS") 
perfom1 unbiased quality grading services to ensure that cattle delivered under a CME Live Cattle 
futures contract conforms with the required contract specifications of that physically delivered 
futures contract.8 The CME also relies on prices published by the USDA to determine the final 

4 CFTC Regulations. Part 38. Designated Contract \1arkets, available a1:https:/iwww.ecfr.gov/cgi-binitext
idx?SID=4a I 6b40e49596492b7a93daef8683e04&rnc=true&tpl=iecfrbrowse/Title 17/ I 7cfr3 8 main 02 .tpl 
"CFTC Regulations. Part 37. Swap Execution Facilities. arniluble at: https://www.ecfr.gov/cgi-bin/text
idx ?SI D=4a I 6b40e49 596492b 7 a9 3daef8 68 3 e04&mc=true& tp l=iecfrbrowse/T i tie 1 7/ 17 cfr3 7 _main_ 02. tpl 
r, US Futures Trading and Regulation Before the Creation of the CFTC, Commodity Futures Trading Commission. 
a Fai /able al: ht tps: //www .c fie. gov/Abou t/H istorvo ftheC FTCihi story prec tk. htrn 1. 
7 CEA Section 1 a(9). 
� CME Live Cattle Contract Specifications. CME Rulebook. Chapter IO 1 Live Cattle rutures, available al: 
https: i/www .cm egroup. comimarketsiagricu I tu re/Ii vestoc k/1 i ve-catt I e. contractSpecs. h tm I. 
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settlement price for the CME dairy complex9 and livestock futures contracts. 10 Similarly, the 
CBOT uses standards established by the USDA Federal Grain Inspection Service to specify the 
quality of its Corn, Wheat, Rough Rice and Oats futures contracts, as well as for the Soy 
Complex. 11 

Most importantly, USDA publishes cash prices for grains, oilseeds and livestock, which the CFTC 
and exchanges use as a reference point from which to measure market performance convergence 
between cash and futures prices. This convergence measurement is critical to identifying price 
anomalies, \Vhich may stem from, among other things, attempts to manipulate the futures market 
or futures contract terms that have diverged from cash market practices. Finally, representatives 
from the USDA's Office of the Chief Economist and AMS participate as members of the CFTC's 
Agricultural Advisory Committee 12, sponsored by Commissioner Stump. Separately, as necessary 
and appropriate, the CFTC may share its trading data \Vith USDA to coordinate on enforcement 
matters. 

C. Profile of Agriculture Market Participants in Derivatives Markets 

Price risk management and the use of futures, options and swaps to manage that price risk, 
underpins the entire US economy. From interest rates to electricity, oats to gasoline and diesel 
fuel, exchange rates to iron ore, most Americans have interacted with a commodity that has been 
hedged in the CFTC's jurisdictional markets by the time they eat breakfast. 

Generally, commercial market participants use futures to hedge the price risk attendant to their 
business_ n For example, agricultural market participants with an inherent "short" position are 
those \Vith crops or livestock that they plan to market in the future and are concerned about the 
price of the commodity going down, e.g. , grain elevators and producers. On the other hand, 
participants with an inherent "long" position are those who need to purchase a product in the future 
and are concerned about the price of the commodity going up, e.g. , food product manufacturers. 
While commercial market participants enter the market to mitigate or "lay off' price risk attendant 
to their business, speculators assume that risk (on either the long or short side), \Vithout necessarily 
having cash market exposure, with the hope of making a profit. Trading activity from speculators 
also helps long and short hedgers connect in the markets over time. For example, the hedging 
needs of producers ofan annual crop with one significant harvest period per year do not necessarily 
match (in quantity or time) \Vith the hedging need of a cereal producer who has a constant and 
consistent demand for the commodity, but each may offset their positions against a speculator. 

'J Class III and IV Milk, Nonfat Dry Milk, D1y Whey, Cheese, Block Cheese, and Cash-Settled Buller futures 
contracts. 
1 11 CME Feeder Cattle. Lean Hogs and Pork Cutout futures contracts. 

1 1  Soybeans, Soybean Meal and Soybean Oil futures contracts. 
1" The full list of the Agricultural Advisory Committee. which includes representatives of national farm 
organizations, major commodity groups, agribusiness concerns, and agricultural bankers is available here: 
https: iiwww .c ftc. gov/About/Ad vi soryCom m ittees/A AC. 
13 Every transaction in the futures market involves the anonymous matching of a shott (sel I) side and a long (buy) 
side. Futures positions that represent a commercial hedging strategy are opposite cash position. 
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Cattle feeders, meat packers, merchandizers and processors may be on both sides of the market -
livestock packers purchasing cattle for slaughter and cattle feeders who intend to purchase cattle 
for their feedlots have exposure to the long side of the market (at risk of price rises), while the 
same packers \Vho are selling to grocery stores or feeders who are selling to packers have exposure 
on the short side of the market (at risk of price declines). 

D. Hot Topics & Recent Rulemakings 

1. Consolidation and Price Volatility in the Cattle Industry 

As discussed below, several factors have disrupted or impacted the markets and processing 
systems responsible for the production and sale of U.S. beet� including (i) corporate consolidation 
in the meat packing industry, (ii) an extended closure due to a fire at a major beef packing plant, 
and (iii) additional plant closures due to social distancing and labor shortages caused by the 
coronavirus ("COVID-19") pandemic. 

Unlike corn or wheat, cattle can vary considerably in terms of quality, maturity and yield by 
season, region, producer and even within a pen. Additionally, livestock production and marketing 
practices have evolved significantly over the past several decades. For these reasons, ensuring the 
Live Cattle and other livestock futures contracts are performing their intended risk management 
and price discovery functions is a perennial issue for the CFTC. 

There are currently two cattle futures contracts, both of which are listed by the Chicago Mercantile 
Exchange Inc. ("CME"): 

Live Cattle Physically delivered futures contract, which specifies 40,000 
lbs. of fully finished ("fed" or "fat") steers or heifers weighing 
1 ,050-1,500 lbs. each of typical grade and yield that is ready, 
or near-ready for slaughter. Delivery of one futures contract 
worth of Live Cattle is between 26-38 live animals and occurs 
within a territory designated by USDA as the "Five Areas." 14 

Feeder Cattle Cash-settled futures contract, which specifies 50,000 lbs. of 
feeder cattle weighing between 700-899 lbs. , \Vhich is typically 
6 months from full maturity after placement in a feedlot. This 
futures contract is cash-settled based on a 7-day weighed 
average pnce of feeder cattle within a 12-state production 
region. 15 

Consolidation in the meat packing industry and price volatility often gives rise to concerns about 
prices and market integrity. Most recently, President Biden issued Executive Order 14036 on 

14 Texas/Oklahoma/New Mexico: Kansas; Nebraska: Colorado; Iowa/Minnesota. 
" Understanding The CME Feeder Cattle Index. avai!ahfe at: 
https: //www .cm egroup. com/trad in g/agricu I tu ra I /fi les/u nde rs tan din g-cme-fee de r-cattl e-i ndex. pd f 
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Promoting Competition in the American Economy ("Executive Order"), 1 6  \Vhich among other 
things, is intended to impact the agriculture, healthcare, shipping, transportation and technology 
industries. Per the White House, regarding agriculture, the Executive Order directs the USDA and 
the Federal Trade Commission to take certain actions, including new rules under the Packers and 
Stockyards Act, with the goal of addressing what the White House refers to as concentrated and 
less competitive agricultural markets. Furthermore, the Executive Order also creates the 
President's Competition Council, which includes corporate consolidation in the meat processing 
industry as one of its issues to discuss. The CFTC is a member of the President's Competition 
Council. 

Regarding price volatility, the Government Accountability Office ("GAO") concluded an 
investigation in 2018 on the cattle markets in response to the wide price fluctuations in fed cattle 
prices from 201 3 to 2016. 1 7  These price fluctuations raised concerns about the market and 
questions about USDA's oversight of U.S. cattle markets. In its report, GAO recommended the 
USDA review its statutory authority to review pricing data from the cattle markets. The report ( 1) 
describes key factors that affected changes in fed cattle prices from 2013 through 2016; (2) 
describes what CFTC found about possible trading irregularities in the futures market for fed cattle 
in 201 5 and any changes to the futures contract for fed cattle since 201 5; and (3 ) examines factors 
that may affect USDA's routine monitoring to ensure against discriminatory or anticompetitive 
practices in the fed cattle market. Between 2016 and 2018, while the GAO investigation was 
ongoing, CME submitted to the Commission for approval certain amendments to the Live Cattle 
futures contract. Generally, the amendments implemented some new contract and trading 
specifications regarding coordination with the USDA on the live-grading process, oversight of 
delivery facilities and the management of the delivery process. 1 8 

16 Executive Order 1 4036 Promoting Competition in the American Economy, 86 Fed. Reg. 36987, July 1 4, 202 1 ,  
available a1: ht1ps://n·n·n·. fi,demlnvis/CI'. go 1 'idoc11mem.1·/2()2 !/() 7/14/202 I - I  50691promuti11g-cum1w1ilion-in-1he
umerica11-t'co1wm1 ·. 
1 7 Government Accountability Office, U .S .  Department of Agriculture, Additional Data Analysis Could Enhance 
Mon i toring of U .S .  Cattle Market, April 20 1 8, GAO-1 8-296, availah!e at: https :/iwww.1rno.gov/products/gao- l 8-
296 
1 ' Sec, ( 1) Cf-TC Regulation 40.6(a) Noti fication. Amendments to the Live Cattle Futures Contract. CM[ 
Submission No. 16-432 (October 25, 20 1 6  ), arnilahle at: 
hl I ps:iiwww .e fie .govisi les/defaul lililcs/Ji 1 ingsiptci 1 6/ I 0iptc I 026 l 6cmedcm00 I . pd r : (2) CFTC Regulation 
40.5(b)(5) Request for Non-Material Agricultural Ruic Change, Amendments lo the Live Cattle Futures Contract 
Related Delive1y Rules in CME Chapter 7 ("Delivery Facilities and Procedures"), CME Submission NO. 1 6-458 
(November 1 4, 2016), availahle at: 
https:i/www.cHc.l,:ov/si tes/defaultiJiles/ !"ilin!!s/ptci 1 6/ 1 1  iptc l l l 5 16cmedcrn00 l .pdf; (3) CFTC Regulation 
40.4(a)/40.5 (a) Amendments to the Expiring Month Position Limits of the Live Cattle Futures Contract, CME 
Submission No. 17-054 (February 15, 20 17), aFailable al: 
https: //www .c Jlc. l!.ov/sitesidefa ultifi 1 es/ fi 1 in gs/ptci 1 7/02/ptc02 l 6 l 7 c medcm002. pd f; ( 4) C FTC Regulation 
40.4(b)(5) "Non-\1aterial Agricultural Rule Change·· Notification Regarding Amendments to C\1E Chapter 7 
("Delivety Facilities and Procedures") and C\1E Chapter I O I  ("Live Cattle Futures'"), CME Submission No. 17-092 
(March I 0, 20 17) available al: https://www.cfkgov/sitesidefaulti filesifilings/ptc/ l 7/03/ptc03 1 l 1 7crnedcm00 l .pdf; 
(5 )  CFTC Regulation 40.6(a) Certification. Notification Regarding Amendments to the Live Cattle Futures and 
Options Contracts, C\1E Submission No. 1 7-208 (June 9, 20 1 7 ), available al: 
https: /iwww .c ftc. gov.is itesidefau lt/fi I esifi I i  n gsiptc/ I 7i06/ptc0609 1 7 cm edcm00 1 . pdf: ( 6) C FTC Regu 1 ation 
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Not long after the GAO concluded its investigation, there \Vere two significant events that placed 
additional scrutiny on the livestock sector: a packing plant fire in Kansas and COVID-19. On 
August 9, 2019, a Tyson-owned meat packing plant in Holcomb, KS, caught on fire and 
temporarily ceased production for a period of approximately four months. The plant was 
responsible for approximately one-sixth of all cattle processing in the US. When processing 
capacity is constricted, cattle have no where to go, which drives the price of the live animals down. 
The other impact is that grocery stores and restaurants have trouble accessing supplies of meat, 
which means an increase in the price to the consumer. 1 9  The COVID outbreaks at meat packing 
plants and ensuing labor shortages had a similar impact as the Holcomb fire. Prices to the producer 
went down while prices to the consumer went up. 

The industry measures this pricing phenomenon using the "Live-to-Cutout" spread which is a 
comparison of the Live Cattle futures price to the price of finished cuts of meat ("boxed beef'), 
colloquially known as the "packer margin." During the fire and the pandemic, the packer margin 
reached historic proportions. While the spread is not a statistical representation of actual packer 
profits, meat packing firms did report record profits during the pandemic.20 In response to 
producer and consumer concerns, the USDA conducted its O\Vn investigation into market 
conditions, fed cattle prices, boxed beef values, and the Live-to-Cutout spread. 2 1  

While there is much discussion and some proposed legislation about competition and 
concentration within the meat packing industry, the CFTC's role is primarily working with the 
exchange to ensure that they are confident that there is an adequate amount of negotiated trade for 
price discovery, and that the futures contract is reflective of commercial transactions and cash 
market practices to the extent practicable. In addition to the \Vork of CFTC staff mentioned above, 
CFTC staff engaged with the Exchange at the beginning of the pandemic to review and rationalize 
price limit levels to accommodate additional price volatility and diminish the number of 
disruptions to the market.22 

2. Position limits and automated trading rules 

As discussed in more detail in the Briefing Book section on the Divi sion of Market Oversight, a 
recent significant rulemaking that has impacted many of the CFTC's agriculture related 
stakeholders was the rulemaking on position limits for derivatives. While this final rule expanded 
the universe of contracts that \Vould be subject to federal position limits, the only contracts that 

40.4(a)i40.5 (a) Amendments lo the Live Cattle Futures Contract, CME Submission No. l 7-258RR (June 21, 20 1 7), 
arn i !ah!e at: ht tps: /iwww .c He. !!Ovisi lesi<lc fa Lil l,Ti lcsi !"i 1 in !!Siple/ l 8i02/ptc02 1518cmc<lcm004 .pd f. 
1 9 Michael Nepveux, Impacts of'the PackinJJ, Plant Fire in Kansas, The American Farm Bureau Fc<lcration (Sept. 10, 
20 19) a va i la hie at: ht t ps :i/w ww. fb.orgirnarket-i nt e lii mpacts-o f-t he-packin1t-plant -fire-in-kansas. 
211 Nayara Figueiredo and Ana Mano, Brazi/ ".1· JBS profit bolstered by weak n11n.'ncv, s/rung Chinese and U.S. 
markets, Reuters ( \1 arch 24, 2021 ), a Fai /able al: ht tps: /iwww .reu ters. com/art ic le/j bs-res u l ts-idA FL I :,,.J 2 L \13 EZ. 
2 1  Boxed Beef & Fed Cattle Price Spread Investigation Report, United States Department of Agriculture, 
Agricultural Marketing Service (July 22, 202 1 ) available al: 
https: /iwww .a ms. u sda. go visi teside fa u l li fi !es/med iaiC au 1 eand Bee Jl'ri ce \1 argin Report.pd f 
22 CrTC Regulations 40.4(a)i40.5(a). Request for Approval: Amendments to Daily Price Limit Rule of all Livestock 
and Dairy Futures Contracts, CME Submission No. 20-2 1 2SSS (May 26, 2020), availahfe a1: 
https: //www .c ftc. gov.is itesidefau lt/fi I es/fi Ii n gsiptc/2(J/06iptc0602 20c m edcm00 1 . pdf. 
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were previously subject to federal position limits \Vere nine agricultural contracts. Agricultural 
market participants were also concerned with the recent rulemaking on automated trading, or 
electronic risk principles final rule, also discussed in the DMO briefing book section. 

3. Aluminum Pricing Issues 

As discussed in more detail in the Briefing Book section on the I lot Topics - Aluminum Report to 
Congress 202 1 ,  there has been legislation introduced in both the 1 15th and 1 16th Congress (the 
"APEX bill") to address concerns that have been raised with the CFTC and Congress regarding 
the Midwest Premium benchmark price for aluminum published by Platts, which some argue 
should be subject to regulatory oversight by the CFTC. 

4. Expansion ojAgriculture Related Contracts to .Manage Climate Risks 

As discussed in more detail in the Briefing Book section on the I lot Topics - Climate and ESG 
Related Derivatives Products and Markets, there has been a recent expansion of currently listed 
weather or agriculture related futures contracts which may be utilized to hedge or speculate on 
climate related risks. 
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Appendix A 

United States Department of Agriculture - Crop Production Maps 

Link: United States Crop Production Maps 

ID 

) .  

USDA C rop Product 

Maps.pdf 
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Appendix B 

Settlement and Del ivery Terms for Benchmark Agricultural Contracts 

Settlement 

Exchange Futures Contract Type Summary of Delivery Points/Settlement 

C M E  Butter Cash 
USDA monthly we ig hted average  price in the  U .S. for butter .  

htt g_s://www .cmeg ro u Q_ com/ru I eboo k/C M E/I I/50/5 6/5 6. g_df 

USDA monthly we i g h ted average price in the  U .S. for cheese. The reported USDA monthly we i g h ted ave rage 

C M E  Cheese Cash pr ice for cheese uses both 40-pound cheddar  b lock and 500-pound barrel p rices. 

htt ps ://www .cmeg ro up. c om/ru I eboo k/C M E/I 1/50/60/60. pdf 

I FUS  Cocoa (CC) Phys ica l  
Licensed warehouses in  the  Port of New York District, Delaware R iver Port D i str ict Port of Hampton Roads, 

Port of A lbany or  Port of Balt imore. See httr2s://www.thei ce.com/r2roductgu ide/ProductSr2ec.shtml?s12ecld = 7 

Exchange l icensed warehouses in the Port of New York D i strict (at par), the Port of New Orleans, the Port of 

I FUS  Coffee " C' (KC) Physica l  Houston, the Port of B remen/Hamburg, the  Port of Antwerp, the Port of Miami  and the Port of Barce lona (at a 

d iscou nt of 1 .25  cents/lb.}. See httr:i:s://www.theice.com/i;iroductgu ide/ProductSr:i:ec.shtm l7s12ec ld = 1 5  

Sh ipp i ng  Certificates from warehouses or sh ipp ing stations currently regu la r  fo r del ivery i n  Ch icago and Burns 

CBT Corn (C) Phys ica l  
Harbor, I n d i ana Switch ing D i stri ct, Lockport -Seneca Sh ipping Dist rict, Ottawa-Ch i l l i cothe Shipping District, 

Peoria -Pek in Sh ipp ing  D i strict, Havana-Grafton Shipping District, St. Lou is-East St. Lou i s  and  Alton Switch ing 

Districts. See httg_://www.cmegrou 12 com/ru l ebook/CBOT / 1 1 / 1 1 / 1 1 .Q_d f. 

Warehouse receipt or delayed certification .  Exchange l i censed warehouses in  Ga lveston, TX, Houston, TX, 

I FUS  Cotton  No. 2 (CT) Phys i ca l Da l las/Ft. Worth, TS, M emph is, TN and  Greenvi l le/Spartanburg, SC . See 

htt r2s://www. the ice .com/12 rod u ctg u id e/Prod u ctS r2ec.s htm I? s12ec I d =  2 54. 

USDA monthly we ig hted average  price for d ry whey, as first released. See 
C M E  Dry Whey (DY) Cash 

htt r2s://www .cmeg ro u 12· com/ru I eboo k/C M E/I I/50/5 7 /5 7. Qdf. 

F rozen Warehouse receipt from exchange- l i censed warehouses in F lorida, New Jersey, and  Delaware. 

I FUS  Co nee ntrated Phys ica l  

Orange Ju ice (OJ) 
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Settlement 

Exchange Futures Contract Type Summary of Delivery Points/Settlement 

C M E  Feeder Cattle lndex ' M  based on samp le  of transact ions from weig ht/frame score categories: 650 to 849 

pound Med ium and Large Frame #1 feeder steers, and 650 to 849 pound Medium and Large F rame #1 -2 

feeder steers. The sample cons ists of al l  feeder cattle auction, d i rect t rade, video sa le, and I nternet sale 

C M E  Feeder Cattle (FC) Cash transactions  with in  the 1 2-state reg ion of CO, IA, KS, MO, MT, N E, NM, N D, OK, SD, TX and WY for which the 

number of head, weig hted average price and weighted average weight a re reported by the Agr icultural 

Marketing Service of the USDA (USDA-AMS). See 

htt 12://www. cmeg ro u 12-co m/ru I eboo k/C M E/I I/1 00/1 02/1 0 2 .[ldf 

MG EX 
Hard Red Spring 

Phys i ca l 
Warehouse receipt from elevators located in M inneapol is/St. Paul ,  Red Wing and  Duluth/Superior See Chapter 

Wheat (MWE) 8 of ru lebook, ava i l able at httr:;i://www.mgex.com/docu ments/Rulebook.(2df 

KC H RW (Hard Red 
Sh ipp i ng  certificates from regu la r  e levators or warehouses located in  the switching l im its of: 1 .) Kansas City, 

CBT Phys ica l  M i ssouri/Kansas; 2 .) Hutchinson, Kansas; 3 .) Sa l ina/Abilene, Kansas; or  4 . )  Wich ita, Kansas. See 
Winter Wheat) (KW) 

htt[2:/ /www cmegrou [2. COm/ru l ebook/CBOT /I l/1 4h.Qdf 

C M E  Lean Hog Index® for the  2-day period end ing on the day on which trad i n g  term inates. That i ndex is 

based on a sample cons isti ng  of a l l  p roducer-sold negotiated and swi ne or pork market formula barrows a nd 

C M E  Lean Hogs (LH) Cash g i lts purchased on  a lean va lue d i rect basis by packers for which the head count, average net price and  

average carcass weight a re reported in  the  "National Da i l y  D i rect Hog Prio r  Day  Report-S laughtered Swine" 

released by the USDA. See htt12://www.cmegrou12.com/ru lebook/CM E/I I/1 50/1 52/1 52.[ldf. 

A par del ive ry of l ive beef cattle at an approved l ivestock yards in the 5-Areas: Colorado (Ster l ing, Wray); IA-

MN-SD (Worth ing ,  South Dakota); Kansas (Dodge C ity, Syracuse); Nebraska (Burwe l l, Kearney, Lexington, 

C M E  Live Cattle (LC) Phys ica l  Oga l l a la, West Point); TX-OK-N M  (Tu l ia, Texas; Amar i l lo, Texas; Texhoma, Ok lahoma; C lovis, New Mexico). 

Carcass graded beef at buyer's d iscretion. See httr:;i://www.c m eg rou r:;i.co m/ ru lebook/CM E/I I/1 00/1 0 1  /1 0 1 .r:;id f. 

USDA Class 1 1 1  p rice for m i l k  for the particular contract month ,  as first re leased . See 
C M E  M i l k, Class I l l  (DA) Cash 

htt [2:/ /www cmeg ro u [2. CO m/ru I eboo k/C M E/I I/50/52/5 2. [2df. 
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Exchange Futures Contract Type Summary of Delivery Points/Settlement 

USDA monthly weig hted average price for nonfat dry m i l k, as first released. See 

CME  
Nonfat Dry M i l k  

Cash 
htt 12s://www .cmeg ro u 12· com/ru I eboo k/C M E/I I/50/54/54. 12df. 

(N F) 

Sh ipp i ng  certif icates from regu la r  faci l ities with in  the Chicago Switching District, the Burns Harbor, Indiana 

CBT Oats (0) Phys ica l  
Switch ing Dist rict or  the  Minneapol is, M in nesota or  St. Paul ,  M innesota Switch ing Districts, or with i n  the  

Dulu th, M innesota or Superior, Wi sco  n s in Switching District 

See htt12://www.cmegrou12.com/rulebook/CBOT / 1 1 / 1  S/ 1 S.12df 

Phys ica l  
Sh ipp i ng  certif icates issued by regu la r  warehouses located in  the  Arkansas counties of Cra ighead, J ackson, 

CBT Rou g h  Rice (RR) Poinsett, Wood ruff, Cross, St Francis, Lonoke, P ra i rie, Monroe, Jefferson, Arkansas and DeSha .  See 

htt12://www.cmegrou12.com/ru l ebook/CBOT /1 1/ 1 7 / 1 7.[2df. 

Sh ipp i ng  Certificates from warehouses or sh ipp ing stations regular  for del ivery in Chicago and Burns Harbor, 

CBT Soybeans (SJ Phys ica l  
Ind iana Switching District, Lockport-Seneca Sh ipp ing Di strict, Ottawa-Ch i l l icothe Sh ipp i ng  Di strict, Peori a -Pe kin  

Sh ipp i ng  D i strict, Havana-Grafton Sh ipping District, St Lou is-East St. Louis and  A lton Switching Districts. See 

htt12://www.cmegrou12.com/ru l ebook/CBOT / 1 1 / 1 1 / 1 1 .[2df. 

Sh ipp i ng  certificates at plant locations i n  Centra l Territory (Par) :  B loomington, I L; Ca i ro, I L; Danvi l le, I L; Decatur, 

I L; Galesburg, I L; G ibson City, I L; Qu incy, I L; Owensboro, KY. Northeast Territory (+ $2.00): Be l levue, OH; 

C l aypool, I N ;  Decatur, IN; Fostoria, OH; Frankfurt, I N; Lafayette, I N; Morri stown, IN; Mt Vernon, I N ;  S id ney, OH.  

CBT Soybean Mea l  (SM) Physica l  M idsouth Territory (+ $9.S0J: Decatur, AL; Guntersvi l l e, AL; Litt le Rock, AR; Stuttgart, AR. M i ssour i  Territory 

( + $ 3 .00): Kansas City; Mexico; St. Joseph_  Eastern Territory ( + $2. 00): Cedar Rapids ( East), IA; Des Mo ines, IA; 

Iowa Fa l l s, IA Northern Territory ( + $2 .50): Eagle Grove, IA; Cou nci I B I  uffs, IA. See 

htt[2:/ /www.cmegrou [2. COm/ru l ebook/CBOT / 1 1 / 1 3/ 1 3.Qdf. 

Sh ipp i ng  certificates from warehouse locat ions in I l l i nois Territory (Par) :  B loomington; Danv i l le; Decatur; 

Ga I esbu rg; G ibson C ity; Quincy. Eastern Territory (20 di fferentia I ) :  Decatur, IN ;  F rankfort, IN;  Lafayette, I N; 

CBT Soybean Oi l  (BO) Phys ica l  Logansport, I N .  Eastern Iowa Territory ( 1 30 d ifferenti a l ) :  Ackley; Buffa lo;  Cedar  Rap ids; Cedar Rapids ( E); Des 
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Moines; Iowa Fa l l s; Mason C ity. Southwest Territory (85 d ifferenti a l ) :  Kansas C ity, MO; Mexico, MO; St .  Joseph,  

MO; Emporia, KS .  See httr:;i://www.c m eg rou (2.CO m/ ru I e book/C BOT /1 1/1 2/1  2 .  r:;idf. 

Port in the country of orig in  or berth or anchorage  in the customary port of export. Growths  of Argentina, 

Austra l ia, Ba rbados, Bel ize, B razi l ,  Co lombia, Costa Rica, Dominican Republ ic, E l  Salvador, Ecuador, Fiji Is land s, 

ICUS Sugar  No. 1 1  (SB) Phys ica l  
French Ant i l l es, Guatemala,  Honduras, I nd ia, Jamaica, Ma lawi, Mauri t ius, Mexico, Mozamb iq ue, N i caragua, Peru, 

Repub l ic of the  Ph i l i pp i nes, South Africa, Swazi land, Ta iwan, Thai land, Tri n idad, Un ited States, and  Zimbabwe. 

See:htq2s://www.theice.com/12roductgu ide/ProductS12ec. shtml ;jsess ion id  = 1 C2B4DCEFA9B31 2C66B03F67345E058 

77s12ecld =23 .  

New York, Ba lt i more, Ga lveston, N ew Or leans and  Savannah .  See  
ICUS Sugar  No. 1 6  (SF) Phys ica l  

htt r:;is://www .the ice .com/12 rod u ctg u id e/Pro du  ctS r:;iec.s htm I ? sr:;iec I d =  9 1 4. 

Sh ipp i ng  certif icates from regu la r  del ivery faci l ities located in :  Chicago/ Burns Harbor, Indiana Switching 

District, the Northwest Oh io Territo ry, the  St Louis - Alton Territo ry, on  the Ohio River, on the Miss issipp i  

CBT Wheat (W) Physica l  River or the To ledo, Ohio Switching District. The Northwest Ohio Territory sha l l  be shutt le  load ing fac i l it ies 

with  in  the fo l lowi ng  1 2  counties: A l len, Crawford, Hancock, Hard in, Henry, Huron, Marion, Putnam, Sandusky, 

Seneca, Wood, and Wyandot. See httf2:://www.cmegrour:;i.com/ru lebook/CBOT/ll/1 4/1 4.J2df. 

Last Updated 8/10/2021 
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V. Hot Topics - Renewable Identification Numbers ("RINs") Market 

A. Background 

As discussed belO\v, the Environmental Protection Agency ("EPA") and the Commodity Futures 

Trading Commission ("CFTC") have a standing Memorandum of Understanding ("MOU") to 

address the sharing of information between the two agencies specific to EPA' s oversight of the 

RINs markets. Specifically, the MOU addresses the CFTC's review and analysis of information 

shared by the EPA specific to EPA' s oversight of the Renewable Identification Numbers ("RIN s") 

market. For example, the CFTC has provided advice to EPA on conducting possible investigations 

into potential fraud, market abuse, or other violations relating to the generation of, and trading in, 

RINs and the trade in renewable fuels subject to the EPA's regulation or oversight. 

The Renewable Fuel Standard ("RFS") program is a national policy implemented by the EPA that 

requires a certain volume of renewable fuel to replace or be blended to reduce the quantity of 

petroleum-based transportation fuel, heating oil or jet fuel. Under the RFS, refiners or importers 

of gasoline or diesel fuel achieve compliance with the program by blending renewable fuels into 

transportation fuel, or by obtaining credits, called RINs, to meet their EPA-specified obligation. 

Generally, RINs are records of individual batches of renewable fuel being blended into the US 

gasoline and diesel pools. RINs are generated when a batch of rene\vable fuel is produced. Each 

batch receives a unique identification number (hence the name). A R l)J is attached to the volume 

of renewabl e fuel produced but may be ' ' separated" from the fuel once the rene\vable fuel is 

blended into gasoline or diesel in the US. The separated R IN may then be traded to refiners and 

importers of gasol ine and di esel to allow them to meet their Renewabl e Volume Obl igation 

("RVO"). 

Early on in the implementation of the RFS program, the RINs market faced a fraud scandal when 

several producers sold fraudulent RINs, which called into question the val idity of the R INs created, 

as well a l legations of poss ibl e man ipul ation of the R l)Js markets. In 2013 , Senator StabenO\v, then 

the Chairwoman of the Senate Ag Committee, called on the CFTC to review possible manipulation 

of the renewable fuels market. 1 

B. Memorandum of Understanding 

In March, 2016, the CFTC and the Environmental EPA announced that the EPA \vould share RFS 

data and CFTC would provide an analysis of that data pursuant to an MMOU. Specifically, the 

MOU sets forth that the EPA can share infomiation in its possession relating to participants and 

1 Chairwoman Stabenow Calls on CFTC to Reviev., Possible Manipulation of Renewable Fuels Market. U.S. Senate 
Committee on Agriculture, Nutrition and Forestry, September 24, 20 1 3, available al: 
https: /iwww .ag ri cu I tu re. senate. gov/nc\'isroomiprc��/rc I cascic ha i rwoman-stabcn ow-ca 1 1  �-011-c frc-10- rcv i cw-poss i b I c
m an i pu I ati on-of- re n cwab lc-fuc I s-mark ct .  
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activities in the RIN and RFS markets. The CFTC in turn, may revi ew and analyze that 

information and provide advice to EPA on techniques to minimize potential fraud, market abuse, 

or other violations relating to the generation ot� and trading in RIN s and rene\vable fuels subject 

to the EPA's regulation and oversight. 

To read the MOU, click here. 

1 .  Terms of the MOU 

The proposed MOU contains provisions regarding the pem1issible uses of non-public information 

and proprietary business information exchanged under the MOU and the confidentiality of that 

information. In particular, the proposed MOU sets forth the understanding of the Parties \Vith 

respect to treatment of non-public information and proprietary business information obtained from 

or shared between the CFTC and EPA. The MOU does not obligate the Parties to create, maintain, 

share or provide any information, and does not create any enforceable rights against the Parties or 

any of their officers or employees or any other person. The MOU also provides that any 

information sharing between the Parties shall not be burdensome. 

The Commission is subject generally to the prohibitions set forth in Section S(a) of the CEA, which 

states in pertinent part that "except as specifically authorized in this Act, the CFTC may not publish 

data and information that would separately disclose the business transactions or market positions 

of any person and trade secrets or names of customers. " However, under Section 8(e) of the CEA, 

the CFTC, in its discretion, may transmit any information it possesses to any other governmental 

department or agency. The receiving department or agency is not pennitted to further disclose 

such information, unless there is a legal proceeding to which it, the CFTC, or the United States is 

a party. 

2. Use of lnformation for Enforcement Purposes 

Importantly, the MOU provides that it does not modify in any way the ability and responsibility 

of the CFTC or EPA to enforce their respective statutes and regulations, and it does not diminish 

in any way the independence of the CFTC or EPA in any of their respective agency functions. 

Non-public information and PBI received under the MOU may be used by the Party receiving the 

information for or in any enforcement investigation, examination, proceeding, or civil action, 

except that the Party receiving the infomiation may disclose such information to a third party or 

the public only with the prior \Vritten consent of the Party that provided the information. 

Congressional Interest 

Senators on the Senate Agriculture Committee have raised questions over the years regarding the 

integrity of the RINS markets. They have expressly asked the agency \Vhether \Ve have the 

ability to oversee those markets, or at a minimum assist EPA in overseeing the markets. The 

aforementioned MOU bet\veen the EPA and CFTC expressly outlines the role that each regulator 
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plays related to those markets. CFTC's role is strictly limited to assisting EPA in interpreting 

data and sharing information about how \Ve as an agency enforce our rules and regulations in an 

effort to ensure the integrity of the derivatives markets. 

3 
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Question: Bad actor disqualification, like that in Rule 262 and Rule 506, is intended to prevent 
bad actors (recidivists) from taking advantage of exemptions from registration available under 
the securities laws. Congress required the SEC to implement bad actor disqualification 
provisions as part of Dodd-Frank. The SEC has been criticized for being too lenient in granting 
waivers, especially to large financial firms. We understand that the CFTC in four recent 
orders concerning Deutsche Bank in two actions, HSBC, and UBS essentially granted 
requests for waivers from disqualification that otherwise would have been directed to the SEC 
for its consideration under SEC rules. 

Is the CFTC too liberally granting waivers'! Isn't the consideration of waiver requests 
better left to the SEC? How is further limiting the effect of the disqualification provisions
as the CFTC has done by issu ing advice against disqualification-cons istent with 
Congressional intent'! 

• The Commission is following the relevant provision of Dodd Frank, as passed by 
Congress, as well as the rules and guidance promulgated by the SEC in implementing 
Dodd Frank. 

o In promulgating its rules, as we understand it, the SEC made certain thoughtful 
policy decisions. First, there was an explicit determination that certain orders by 
the CFTC \vould trigger the disqualification. These are orders that sound in fraud, 
deceit or manipulation. Second, the SEC also determined that it would be 
appropriate for the CFTC to make the determination that disqualification should 
not automatically arise as a result of the CFTC's order in the CFTC case. Third, 
the SEC determined that if the CFTC made such a detem1ination that automatic 
disqualification was not necessary, the SEC would accept that detennination and 
would not undertake a review of the waiver of the automatic disqualification. 
Finally, although the SEC has stated its intention to accept the CFTC's 
determination that automatic disqualification is not appropriate, the SEC retains 
authority to bring a separate SEC action for disqualification should the SEC 
disagree with the CFTC's determination. (Disqualification in such circumstances 
would not be automatic, but would be a result of the separate SEC action.) 

• In SEC's notice of rulemaking, the SEC expressed its view that this approach "strikes an 
appropriate balance" because "[i] t allO\vs the relevant authorities to determine the impact 
of their orders and conserves [SEC] Commission resources (which might otherwise be 
devoted to consideration of waiver applications) in cases where the relevant authority 
determines that disqualification from Rule 506 offerings is not 
warranted." Disqualification of Felons and Other "Bad Actors ., From Rule 506 
Offerings, 78 FR 44730, 44748 (July 24, 2013 ,  effective Sept. 23 , 2013 ). 

• [Note for background: Former Chair White explained that the disqualification provisions 
are very broad and and must be tempered by this waiver authority.1 Chair White also 

1 Chair Mary Jo White, Underswnding Disqual!fications, Eremptions and 11-'aivers Under the Federal Securities 
Laws ( \far. 1 2, 20 1 5  ), https://www.sec.gov/nev.'sispeechi03 1 2 1  5-spch-cm iw.html. 



noted that the purpose of the \Vaiver inquiry is "to determine \Vhether the entity or 
individual, going forward, can engage responsibly and lawfully in the activity at issue in 
the particular disqualification"; explained that the "ultimate objective is for the waiver 
decision to safeguard the public interest and protect investors"; and cautioned that 
"waivers were never intended to be, and we should not use them as, an additional 
enforcement tool designed to address misconduct or as an unjustified mechanism for 
deterring misconduct. "�] 

• Against that backdrop, the determination was made that it was appropriate for the CFTC 
to consider requests for such \Vaivers. It  is a sound and pragmatic approach that ensures 
the regulator most knO\vledgeable about the particular facts and markets at issue 
determines what the appropriate consequences of the misconduct should be. 

• In moving forward, I directed staff that the Commission's consideration and resolutions 
of any such requests must be well grounded on the facts and circumstances of the 
particular case and \Ve should be informed by any guidance and actions taken by the SEC 
requests. I also wanted the basis of the Commission's determination to be transparent in 
the Commission's orders. That is how we have proceeded. 

• As set forth in the Commission's orders, the Commission considered the nature of the 
violations, the findings made, the sanctions, conditions and undertakings imposed, and 
the facts and representations in the request letters by the Respondents. In particular, \Ve 
considered \Vhether the violations in our cases had any relationship to the areas covered 
by the bad actor provisions private placements and public offerings for small 
businesses and we concluded that the conduct at issue in our cases had no such bearing 
on those areas. 

• When I consider potential enforcement actions as Chairman of the Commission, my 
overarching principal is that the Commission must always be acting to safeguard the 
public interest, protect investors and ensure the integrity of the markets. The 
Commission's robust enforcement record demonstrates that commitment. 

Did the CFTC consult ·with the SEC before providing advice against disqualification in 
these orders? Commiss ioner Stein has said that you did not. \Vhy not? \Viii you commit 
to doing so in the future'! 

• I am personally committed to working together with the SEC on all matters of mutual 
concern. It is important that we work together not only on a staff level but that the senior 
leaders of each agency ensure that they regularly meet and discuss the important issues. 

• I am mvare generally that CFTC leaders and staff have discussed \Vaiver issues, including 
CFTC staff directing potential respondents to talk with SEC staff about the applicable 
disqualification provisions and waivers, and communications between CFTC and SEC 
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staff about disqualification provisions and waivers. I will continue to encourage that a 
healthy dialogue occur, and in particular, I will ensure that those discussions take place at 
the senior management level. 

What factors docs the CFTC consider in determining to provide advice against 
disq u ali ficatio n? 

• As set forth in our orders, 3 the CFTC considers factors similar to those considered by the 
SEC when it issues \Vaivers of disqualification under Regulation A and Regulation D. 
The SEC grants \Vaivers \Vhere an applicant has shown good cause and if the SEC 
determines that it is not necessary under the circumstances that an exemption be denied.4 

The SEC has delegated its waiver authority to its Division of Corporation Finance, which 
has set forth the follO\ving factors for consideration in determining whether to grant a 
waiver request: (i) the nature of the violation and \Vhether it involved the offer or sale of 
securities; (ii) whether the violation required scienter; (iii) who was responsible for the 
misconduct; (iv) what was the duration of the misconduct; (v) what remedial steps have 
been taken; and (vi) the impact on the party seeking a waiver and third parties if a waiver 
is denied. 

• The CFTC considers these factors in the context of the markets it regulates, and also 
takes into account whether a statutory disqualification under the CEA should arise based 
on the misconduct at issue (\vhich would also be the misconduct resulting in 
disqualification under Rule 262 and Rule 506). The CFTC noted that it would be guided 
by waivers granted by the SEC in prior cases involving similar facts and circumstances. 

What arc these factors based on'! 

• As noted, the factors considered by the CFTC in detennining whether to provide advice 
against disqualification are based on those considered by the SEC in determining whether 
to grant \Vaivers of disqualification, modified as appropriate to reflect the particular 
markets the CFTC regulates and its responsibilities under the CEA. Indeed, the CFTC 
determined in these cases that statutory disqualification or revocation of registration 
under the CEA were not necessary, and sensibly reached the same result with respect to 
the exemptions under the SEC's Rule 251 and Rule 506. 

Do you believe that waiver based on these factors appropriately considers the public 
interest? 

• The CFTC always strives to consider the public interest in all its activities, and I believe 
we have done so here. Based on the specific facts of each case, CFTC Enforcement staff 
made a recommendation that disqualification should not arise here, and the Commission 
determined, based on its own review, to accept that recommendation. Indeed, the 

' See. e.g., In re HSBC Sec. (USA) Inc. . CFTC No. 1 8-08. at 9 n.3 (Jan . 29, 20 1 8), 
http: /i www .c fie . gov/ i de/ 1trou psipu b 1 ici(adren forcementact i onsidoc u ments/1 egalp 1 eadinl!.ien t11s be sec uriti esorder0 1 2  9 
.lliJllif 
4 See 1 7  C .F. R.  ** 230.262(b)(2). 230.506(d)(2)( i i ); see also SEC. D iv. of Corp . F in ., Waivers of!Jisq11alificatio11 
Under Regulation A and Rules 505 and 506 (!

l 

Reg11la1io11 D. 
https: iiwww.sec.gov./d iv  i s  i ons./corpfi n./gu i dan ce./d i sq ua I i  fi cat ion-wa ive rs . shtm I . 
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misconduct at issue here, relating to spoofing committed by a small number of traders, 
for the most part did not even touch the securities markets, and certainly does not cast 
doubt on the suitability of these institutions to rely on the offering exemptions under 
Regulation A and Regulation D here at issue. 

Arc these factors the same as or similar to those the CFTC considers in determining 
whether to impose any CFTC registration sanctions? 

• The Commodity Exchange Act sets forth specific bases upon which the Commission may 
consider whether it should take any action affecting a registration, including from 
revocation, conditioning or restricting. In determining whether any registration sanction 
is appropriate, I believe these factors are also relevant. 

How were these factors applied to the three entities at issue here? 

• The CFTC considers the issue of whether to provide advice against disqualification on a 
case-by-case basis. Without getting into the details of our deliberations, I will note that 
in each of these cases the C FTC noted the cooperation and remediation undertaken by 
each of the institutions subject to the orders, which led to a reduction in the size of the 
civil monetary penalties imposed. Additionally, the misconduct at issue was limited to a 
relatively small number of employees, none of whom were responsible for offerings 
under the securities exemptions at issue. Finally, in none of these cases did the CFTC 
determine to impose any registration sanctions under the CEA or CFTC Regulations. 
These considerations, among others, including the market impact if these entities were 
disqualified from relying on the exemptions, led us to provide the advice against 
disqualification in each order. 

• In addition, by providing the requested advice, we were able to more expeditiously settle 
these cases, thereby conserving CFTC resources and achieving the positive remediation 
and other undertakings agreed to in the orders. 

How many times have the three entities who were protected from disqualification here 
been the subject of orders (from any authority) that ·would have led to disqualification 
absent adv ice or waiver? 

• We asked each entity to tell us about any prior relief from disqualification they may have 
obtained as part of their request and justification to us as to why advice should issue. 
Based on those letters, as well as our independent confirmation, I understand that each of 
these entities had obtained prior relief from disqualification, either from the CFTC or the 
SEC. (JMM NOTE:  If you'd like the specific number for each entity, I can get it for 
you.] 

Even if it may be appropriate to prevent disqualification of firms subject to CFTC orders, 
would you agree that recidivist violators should undergo stricter scrutiny? Did you 
consider the issue of recidivism in granting advice against disqualification to these firms'! 

• It is important to consider recidivism. It is also important that the particular facts and 
circumstances of each case be considered. We consider the issue of recidivism-for 
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example, where a pattern of misconduct could indicate underlying failings in internal 
controls or broader issues with respect to compliance with the laws (whether the CEA, 
the securities laws, or more generally). As part of our consideration of whether to 
provide advice against disqualification here, \Ve considered the prior orders against these 
entities, but for the reasons I explained, \Ve determined to grant the requested relief. 

How many pending cases are there where the CFTC is cons idering or potentially could 
issue similar advice? Do any of those cases involve recidiv ists? 

• Because my response \vould potentially require me to share information about non-public 
confidential enforcement investigations, I would respectfully defer on that question, 

Does the Commission itself carefully consider whether advice against disqualification 
should be granted? Or is it relying on the recommendation of staff? 

• The Commission takes its responsibility to the public seriously. The Commission duly 
considers the thoughtful and comprehensive recommendations of its staff, deliberates and 
then votes on the action it determines is necessary. 

Has the Commission ever rejected such a recommendation'! 

• Without getting into the specifics of particular cases or deliberations, I am informed that 
there have been instances where the CFTC declined to consider \Vaiver applications and 
referred the requesting entity to the SEC for \Vaiver consideration. 

Does the CFTC have written policies and procedures governing its provision of advice 
against disqualification? 

• The Commission's Division of Enforcement has policies and procedures that govern the 
conduct of investigations and litigations and the process of the making recommendations 
to the Commission for potential enforcement action, including with respect to requests 
for \Vaivers under these bad actor disqualification provisions. 

What sorts of records arc kept of this process? Which arc public'! 

• We maintain all required records under the Federal Records Act, the CEA, and our own 
Regulations. In general, there are records of the materials submitted by entities seeking 
advice against disqualification, as \Vell as the recommendation of the Division of 
Enforcement, and the deliberative materials of the Commission itself. The orders 
resulting from this process, in which we set forth our reasoning as well as our advice 
against disqualification, are public. In the future, we may make the request letters public 
as well. 

Is it possible to search your website (or else'\\'here) to determine which entities have been 
disqualified, under both the CEA and the securities laws, or which entities have received 
waivers of disqualification? 
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• The Commission's orders contain the information about the waivers of disqual ification. 
We are considering central izing such information in an attempt to make it easier to 
access. 
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Livestock Task Force 

In April 2020, Chainnan Tarbert created the Livestock Task Force. The Livestock Task Force 
consists of staff with relevant expertise from multiple CFTC Divisions and Offices, including 
economists and data scientists from our DMO's Market Intelligence and Product Review 
branches, as well as the Division of Enforcement's Surveil lance branch, and the Office of 
Legislative and Intergovernmental Affairs. 

The mission of the Livestock Task Force is to provide enhanced oversight and surveil lance of 
livestock markets in the face of extreme volatility and risks brought on by COVID-19. Livestock 
futures markets play a critical role for price discovery and risk management for the industry. 

The Livestock Task Force has been in close consultation and dialogue \Vith the Chicago 
Mercantile Exchange (CME), l ivestock industry groups, and individual market participants 
during this pandemic, discussing agricultural issues ranging from convergence, to price limits, to 
market surveillance. 

Enhanced surveil lance of al l livestock contract expirations was and continues to be conducted. 
As an example of this work includes our surveil lance of the April 2020 CME Live Cattle 
Expiration: 

In April 2020, there were significant cash/futures convergence concerns going into the last days 
of trading for the April 2020 Live Cattle Contract. These concerns stemmed from the absence or 
near absence of cash markets in many locations, as packer demand for more animals evaporated 
and feed yard operators had limited, if any, options to send their slaughter-ready cattle due to 
closures caused by COVID-19. During the April spot expiration period, the Task Force was in 
frequent contact with CME Market Regulation, market participants, and futures commission 
merchants throughout the last \Veek of trading. The Task Force reminded traders of their 
responsibility for an orderly liquidation, and engaged in confidential discussions that served to 
make clear that the Task Force was watching market trading activity closely. Ultimately, on the 
last trade day the April, futures prices rose to expire at S90, and cash price sales occurred 
bet\veen $92-94, making the ending basis $2-4 cash over the April future. This reflects solid 
convergence, especial ly considering the unprecedented conditions in the cash market at that time. 
This future expired with no apparent problems. 

In terms of our internal work product, this work included verbal market status updates to the 
Commissioners, and regular Task Force presentations to the Commissioners. In terms of 
external work product, the Livestock Task Force has briefed the Agricultural Advisory 
Committee, Congressional offices, other government agencies such as the Department of Justice, 
the USDA, the Department of Homeland Security, the Financial and Banking Information 
Infrastructure Committee, and the Financial Stability Oversight Council . 

Though we are not able to discuss non-public analysis, one analysis was publicly announced on 
September 18, 2020. The CFTC brought a spot month position l imit violation against a foreign 
meat processor for violating June 2020 live cattle futures position limits. The associated order 
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requires the fim1 to pay a $35, 000 civil monetary penalty in addition to the $25,000 fine levied 
by the CME. This case was brought in connection with the CFTC's Livestock Markets Task 
Force work and the work of the CFTC Enforcement Surveillance branch. 

These expanded efforts by the Task Force \Vill continue for as long as the virus is active. 
Although the supply chain has improved dramatically in recent months, we are aware from the 
events of this past spring with the virus and the Holcomb fire in 2019 that all it takes is one or 
more significant packing plants to go offline for the supply chain, and prices, to be significantly 
impacted. In general, livestock and other agricultural price movements are reacting the \Vay \Ve 
would expect given the volatile fundamentals. However, we are living in historic times by any 
measure. The Task Force will continue to support market integrity through our own enhanced 
surveillance, our cooperation with the CME and other government agencies conducting their 
o\vn analysis, and through our outreach to agricultural industry groups, \Vhile continuing to keep 
the CFTC Chainnan and Commissioners infonned about the livestock markets. 
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Electronic Trading Risk Principles Notice of Proposed Rulemaking 
(Risk Principles NPRM) 

During June 2020, the Commission proposed a set of principles for designated contract markets 
(DCMs) to address the prevention, detection and mitigation of market disruptions and system 
anomalies associated \Vith the entry of electronic orders and messages into DCMs' electronic 
trading platforms. Such disruptions or anomalies may negatively impact the proper functioning 
of the trading platforms and the ability of other market participants to trade and manage their 
O\Vn risk. These disruptions and anomalies can arise from excessive messaging caused by 
malfunctioning systems, "fat finger" orders or erroneous messages manually entered that result 
in unintentionally large or off-price orders, and the loss of connection between an order 
management system and the trading platform. The proposed Risk Principles will help ensure 
that DCMs continue to monitor risks as they evolve along \Vith the markets, and make reasonable 
modifications as appropriate. The proposed Risk Principles reflect a flexible framework under 
which DCMs can adapt to evolving technology and markets. 

There are three Risk Principles in the proposed amendments to Part 38  of the Commission's 
regulations. The first Risk Principle, proposed 3 8.251 ( e ), requires each DCM to adopt rules 
governing participants subject to its jurisdiction to prevent, detect, and mitigate market 
disruptions or system anomalies associated with electronic trading. The second Risk Principle, 
proposed 38.251 (f), requires DC Ms to implement adequate risk controls designed to address the 
potential threat of market disruptions and system anomalies associated \Vith electronic trading. 
The third Risk Principle, 38.251 (g), requires DC Ms to notify CFTC staff in the event of a market 
disruption. 

The Risk Principles supplement existing Commission regulations governing DCMs by directly 
addressing certain requirements in DCM Core Principle 4 (Prevention of Market Disruption) and 
its implementing regulations in two key ways. First, the Risk Principles provide for prospective 
action by DCMs to take steps to prevent market disruptions and systems anomalies, building on 
existing requirements to conduct real-time monitoring and resolve conditions that are disruptive 
to the market. Second, the Risk Principles explicitly focus on disruptions or system anomalies 
associated with electronic trading. 

Withdrawal of Regulation Automated Trading (''Reg AT") and Supplemental Regulation 

Automated Trading ("Supplemental Reg AT") 

The Commission formally withdre\v the Reg AT and Supplemental Reg AT NPRMs 
(collectively, "Reg AT NPRMs") at the same time the Commission issued the Risk Principles 
NRPM. The Reg AT NPRM was issued in 20 15 and the Supplemental Reg AT NPRM was 
issued in 201 6. Key areas of concern that were voiced in response to those proposed rules 
included Reg A T's NPRM source code provisions; registration requirements; and the underlying 
assumption that automated trading is inherently riskier than other forms of electronic trading not 
addressed by the Reg AT rules. Although the Reg AT NPRMs were intended to be principles 
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based, the passage of time, receipt of comments (the vast majority of which \Vere negative), and 
further developments of industry technology, standards, and market structure caused the 
Commission to conclude that the Reg AT NPRMs were overly complex and prescriptive, and 
should be withdrawn. The Risk Principles NPRM reflects a higher level, principles-based 
frame\vork founded on an updated understanding of the issues and risks to the market. To that 
end, the Risk Principles NPRM takes a more practical, risk-principle-based approach to a critical, 
specific area of concern, namely the risk that electronic trading poses to DCM trading platforms. 
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V. Rulemaking or Issues by Division 

A. Market Participants Division ("'MPD") 

1. Mission 

The Market Participants Division ("MPD") (formerly known as the Division of Swap Dealer and 
Intem1ediary Oversight) primarily oversees derivatives market intermediaries, including 
commodity pool operators ("CPOs"), commodity trading advisors ("CT As"), futures commission 
merchants ("FCMs"), introducing brokers ("IBs"), major swap participants ("MSPs"), retail 
foreign exchange dealers ("RFEDs"), and swap dealers ("SDs"), as well as designated self
regulatory organizations ("DSROs"). 

MPD's mission is to protect derivatives market users and their funds by ensuring the financial 
integrity, fitness, and fair business conduct of registered derivatives market intermediaries. 

MPD achieves its mission by: 

1. Examining intermediaries and DSROs; 

2. Maintaining appropriate standards for registration of intermediaries; 

3 .  Providing expertise to the Commission in its promulgation of rules; and 

4. Issuing concise and timely interpretations and guidance for intermediaries. 

There are a significant number of registered intermediaries subject to regulation by the CFTC. As 
of July 31, 2021, there are 109 SDs, 61 FCMs including retail foreign exchange dealers 
("RFEDs"), 1 ,043 IBs, 1,239 CPOs, and 1,353 CTAs, and four RFEDs. Each of these registrants 
is subject to primary oversight by MPD, as well as the two DSROs, the National Futures 
Association ("NFA") and the Chicago Mercantile Exchange ("CME"). 

2. Structure 

MPD is comprised of five branches: Chief Counsel Branch, Registration and Compliance ("R&C") 
Branch, Managed Funds and Financial Requirements ("MFFR") Branch, Examinations Branch, 
and since, December 2020, Customer Education and Outreach Branch. 

• Chief Counsel Branch 

The Chief Counsel Branch provides legal counsel, performs legal research, and participates in 
legal policy development in connection \Vith the regulatory oversight of swap and futures 
market intermediaries. The Chief Counsel Branch also leads international regulatory 
comparability assessments and is primarily responsible for MPD's participation in 
international standard setting initiatives. 

• Registration and Compliance Branch 
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The R&C Branch provides legal and technical counsel, policy development, and guidance 
regarding registration and compliance requirements applicable to SDs, IBs, FCMs, MSPs, 
CPOs, CTAs, RFEDs, associated persons, and the Volcker Rule. In this capacity, the R&C 
Branch plays a lead role in interacting with NF A and the CFTC's Division of Enforcement 
regarding compliance-related issues encountered by registrants, and supporting the 
Examinations Branch in overseeing DSROs .. 

• Managed Funds and Financial Requirements Branch 

MFFR Branch provides legal counsel and policy development, and implements the MPD's 
legal interpretation of existing regulatory requirements, in connection with capital, segregation 
of customer funds, uncleared margin, and financial reporting requirements for SDs, MSPs, 
FCMs, IBs, and RFEDs. These intermediaries are subject to various and complex capital 
adequacy and financial reporting requirements intended to ensure that they maintain the 
financial resources to meet their obligations to customers, counterparties, clearing 
organizations, and to the derivatives markets in general. There are also highly technical and 
comprehensive customer funds segregation and protection regimes applicable to FCMs with 
regard to domestic and foreign futures and cleared swaps customer funds, as well as 
comprehensive margin calculation and custody requirements for SDs and MSPs and their 
counterparties. 

As part of its responsibility for establishing financial reporting requirements, MFFR Branch 
participates in industry meetings with the American Institute of Certified Public Accountants 
to address regulatory accounting and public accounting issues that impact registered 
intermediaries. 

MPD staff in this branch fall under two groups that interact in a close and coordinated manner 
to further the Division's objectives. The first group primarily focuses on addressing legal and 
policy issues associated with capital, margin, segregation, customer protection, and financial 
reporting. The second group primarily focuses on the policy implications associated \Vith the 
issue of models, and the initial and ongoing assessment of statistical models, including 
proprietary valuation models (such as value-at-risk models) and stress test methodologies, 
submitted by SDs, MSPs, and FCMs for the computation of regulatory capital and margin 
purposes. 

• Examinations Branch 

The Examinations Branch provides the necessary oversight of s\vap and futures market 
intermediaries to help ensure customer funds are protected and that these firms remain in 
compliance with the CFTC's regulations. The Examinations Branch focuses on monitoring the 
risks and controls at the intermediaries, principally focusing on FCMs that hold customer 
funds. Through its Major Revie\v Unit, the Branch also oversees the financial surveillance and 
examination functions at the DSROs - NF A and CME. Beginning in October 2021, 
Examinations will also assume oversight responsibility for ensuring SDs' compliance with the 
applicable capital regime. 
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As of June 3 0, 2021, the Examinations Branch had oversight responsibility for 63 FCMs, of 

\Vhich 56 carry customer funds. These firms had aggregate capital of $175 billion and 

aggregate obligations to customers of S442 billion (includes five fim1s with retail forex 

obligations). 

3 .  Priorities and Hot Topics 

a) MPD COVID-19 response. 

MPD has acted through temporary, targeted no-action relief to respond to the COVID-19 
pandemic. These efforts are designed to help facilitate orderly trading and liquidity in the U.S. 
derivatives markets as well as to allow market participants to implement lifesaving social 
distancing measures. Specifically, MPD has granted no-action relief: 

• Temporarily permitting registrants to forego required recording of traders' phone calls and 
required timestamping when operating from remote locations. 

• Temporarily permitting eligible FCMs and IBs taking advantage of covered loans under 
the Paycheck Protection Program administered pursuant to the CARES Act to add back to 
capital certain amounts under covered loans that are forgivable in accordance with 
Regulation 1.1 7. 

• Temporarily permitting certain foreign affiliates of FCMs that are exempt from registration 
with the Commission by Regulation 3 0.5 to accept orders from U.S. persons for execution 
on U.S. contract markets in the event an affiliated FCM's U.S. personnel are unable to 
handle the order flow of U.S. customers due to their absence from normal business sites. 

• Temporarily permitting CPOs more time to meet filing deadlines for Form CPO-PQR, Pool 
Annual Reports, and Pool Periodic Account Statements and FCMs and Swap Dealers more 
time to meet filing deadlines for Chief Compliance Officer annual reports. 

• Temporarily permitting registrants listing new principals and to applicants for registration 
as associated persons (APs) to forego the requirement to submit a fingerprint card for any 
such principal or AP registration applicant. 

b) MPD response to LIBOR transition to alternative rates. 

In response to significant concerns regarding the reliability and robustness of the London Interbank 
Offered Rate ("LIBOR") and other interbank offered rates ( collectively with LIBOR, the 
"IBORs"), the Financial Stability Board ("FSB") called for the identification of alternative 

3 



CFTC Briefing Book 2021 

benchmarks to the IBO Rs and transition plans to support implementation. 1 The U.S. Financial 
Stability Oversight Council ("FSOC") has made repeated calls for member agencies to work 
closely with market participants to identify and mitigate risks that may arise during an IBOR 
transition process.2 In response to ongoing efforts such as these, central banks in various 
jurisdictions, including the United States, the United Kingdom, Japan, S\vitzerland, and the 
European Union, have convened working groups of market participant and official sector 
representatives. 

In 2014, the Federal Reserve Bank of Ne\v York convened the Alternative Reference Rates 
Committee ("ARRC") in order to identify best practices for U.S. alternative reference rates, 
identify best practices for contract robustness, develop an adoption plan and create an 
implementation plan \Vith metrics of success and a timeline.3 

In June 2017, ARRC identified a broad Treasuries repo financing rate, the secured overnight 
financing rate ("SOFR"), as the preferred alternative benchmark to U.S. Dollar LIBOR for certain 
ne\v U.S. Dollar derivatives and other financial contracts.4 It also published an updated "Paced 
Transition Plan" outlining the steps that ARRC, central counterparties, and other market 
participants intend to take in order to help build the liquidity required to support the issuance of, 
and transition to, contracts referencing SOFR.5 In accordance with ARRC's Paced Transition 
Plan6 and similar plans in other jurisdictions, trading of SOFR-based derivatives and other 
financial contracts linked to alternative benchmarks commenced in 201 8 and has expanded in 
scope in 2019.7 

In July 201 7, the U.K. Financial Conduct Authority ("FCA"), which regulates ICE Benchmark 
Administration Limited, the administrator of ICE LIBOR, announced that it has sought 
commitments from LIBOR panel banks to continue to contribute to LIBOR through the end of 

1 See generalfy FS B statement, a va ilahl e a/: https: //www.fsb.org/2018/07 /i nte rest-rate-bench mark-reform-
overn ight-ri s k-free-ra tes-a n d -te rm-rates/: IOSCO Principlesfi1r Financial Benchmark\-: Final Report (July 20 1 3), 

avai lab I e at: htt ps : //www. i osco. o rg/1 i bra ry/p u b docs/pdf /IOSCO P D415 .  pdf. 

2£.g. . f-SOC 20 1 8  Annual Report, pages 4-5, 8-9, 1 08- 1 09 (Dec. 1 9, 20 1 8), available at: 

https://home.treasury.gov/system/fi les/261/FSOC2018An n ua l  Report.pdf; FSOC 20 1 3  Annual Report, pages 6, 1 4-
1 5 . 1 37 ,  1 40- 1 42 (June 20 1 3 )  available al: 
htt ps :// www. treasury .gov/in it i atives/f soc/ Docu me nts/FSO C%202013 %2 0An nu a l%20Re po rt . p df. 

3 S imi lar commillees have been establ ished in other jurisdictions, including the Uni ted Kingdom, Japan, 
Switzerland, and the European Union . 

4 ARRC, Press Release, June 22, 20 1 7, availahfe at 

https ://www.newyorkfed .org/med i a l i brary/microsites/arrc/fi les/2017 / ARRC-press-re lease- J  u n -22-2017 .pdf. 

5 ARRC, Second Report, pp. 1 7-24, March 5, 20 1 8, available at 

https ://www.newyorkfed .org/med ia l i brary/Microsites/arrc/fi les/2018/ARRC-Second-report. 

6 ARRC. 201 9 Incremenlal Objectives, arniluble al: 

https://www.newyorkfed.org/media l ibra ry/Microsites/arrc/fi les/2019/ARRC 2019 Incremental Objectives .pdf. 

7 ARRC, SOFR: A Year in Re\!iew (Apr. 20 1 9), availahfe at: 

https ://www.newyorkfed .org/med i a l i brary/M i cros ites/arrc/f i l es/2019/SOFR An n iversa ry. pdf; IS DA, Interest RaIe 
Benchmarks Review: Full Year 2018 and 1he Fourth Quarter of2018 (Jan. 20 1 9), available at : 
https://www.isda .org/a/xogME/Benchmarks-Fu l l -Yea r-2018. pdf. 
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2021 , but that the FC A will not use its powers to compel or persuade contributions beyond such 
date. 

A benchmark rate is a critical term for calculating payments under a swap. Due to the potential 
discontinuation of LIB OR at the end of 2021 , market participants face uncertainty about the \Vay 
their swaps referencing the LIBOR benchmark and other IBORs will operate after the permanent 
discontinuation date without a reliable benchmark rate. In many instances, these firms may decide 
to amend existing s\vaps to replace an IBOR before the IBOR becomes discontinued. In order to 
facilitate the transition from IBORs to alternative reference rates, ARRC requested that MPD 
provide certain no-action relief from certain CFTC regulations applicable to uncleared swaps. 

In response, MPD issued no-action letter 20-238 outlines conditions under which counterparties 
will qualify for relief in connection with amending swaps to update provisions referencing LIBOR, 
or other interbank offered rates, to replacement rates. The MPD letter provides relief to swap 
dealers from registration de minimis requirements, uncleared swap margin rules, business conduct 
requirements, confirmation, documentation, and reconciliation requirements, and certain other 
eligibility requirements. 

c) MPD Brexit response 

Brexit is of concern to UK-based registrants that are relying on existing regulatory relief involving 
European Union ("EU") entities issued by MPD or relying on substituted compliance based on 
comparability determinations for the EU issued by the CFTC. 

The UK has ceased to be a member of the EU, although during a transition period ending on 
December 3 1 ,  2 02 0, EU law and EU regulatory, budgetary, supervisory, j udiciary, and 
enforcement instruments and structures continued to apply in the UK as if it were a member of the 
EU. 

MPD has been engaged with staff of the relevant UK authorities to learn about the regulatory and 
supervisory framework that will apply in the UK after the transition period. The UK government 
has taken actions to provide regulatory certainty, including passing the European Union 
(Withdraw al ) Act 2 0 18 ("EU ( W) A"), which has transposed re 1 evan t EU law and regulations into 
UK law and regulations, and granted existing authority vested in certain EU institutions to the 
Financial Conduct Authority, the Bank of England including the Prudential Regulation Authority, 
and Her Majesty's Treasury. Thus, MPD understands that the UK authorities and the EU 
authorities intend that the regulatory environment affecting UK entities relevant to CFTC 
comparability determinations and existing MPD no-action relief \Viii not change in any material 
respect. Accordingly, MPD has provided regulatory certainty to UK entities pursuant to no-action 
letters 19-089 and 19-09.10 These letters maintain the status quo by pennitting UK entities to rely 

8 Avai lable al: https ://www.cftc .gov/csl/20-23/download .  

9 A vai lablc al :  https ://www.cftc.gov/csl/19-08/download .  

1 0  A vai lablc at: https ://www.cftc .gov/cs l/19-09/download .  

5 



CFTC Briefing Book 2021 

on CFTC comparability detem1inations and MPD no-action letters to the same extent as EU 
entities. 

d) MPD market volatility response 

MPD issued a joint advisory with the Division of Clearing and Risk and the Division of Market 
Oversight on May 13 , 2020 in response to the extreme market volatility experienced February 
and March of 2020. Part of the advisory was directed at FCMs and reminded them of their 
obligation to engage in robust risk management, which is particularly necessary during volatile 
markets. The advisory also provided that it would be prudent of FCMs to engage customers to 
ensure that the customers appreciate the risks of engaging in futures and s\vaps transactions. 

4. Rulemakings 

a) Margin Requirements for Uncleared Swaps 

The Commission's margin requirements for uncleared swaps for SDs and MSPs for which there 
is not a prudential regulator ("covered s\vap entities") require covered s\vap entities to exchange 
initial and variation margin \Vith certain counterparties (' 'CFTC Margin Rule''). The Commission 
recently adopted several amendments to the CFTC Margin Rule: 

o Exemption for European Stability Mechanism: On May 11,  2020, the Commission 
published in the Federal Register a final rule amending the CFTC Margin Rule to include 
the European Stability Mechanism ("ESM") in the list of entities that are expressly 
excluded from the definition of financial end-user. The amended regulation effectively 
treats the ESM comparable to other entities excluded from the definition of financial end 
user, such as multilateral development banks, and exempts the uncleared s\vaps entered 
into by the ESM and covered s\vap entities from the CFTC Margin Rule. 

o Rulemakings to Delay Final Two Phases of Initial Margin ( .. IM") Requirements: In 
a series of rulemakings, the Commission has taken steps to extend the implementation dates 
for firms coming into the scope of the IM requirements for uncleared s\vaps during the 
final two phases. These extension provide relief for firms that engage in lower levels of 
uncleared swap trading compared to entities that came into scope in four earlier phases 
during the 201 6-201 9 period. 

■ Creation of an Additional Margin Compliance Phase: On April 9, 2020, the 
Commission published in the Federal Register a rule amendment that extends the 
schedule for compliance \Vith the IM requirements by splitting the final phase-in date 
of September 1 ,  2020, into two phases beginning on September 1 ,  2020, and September 
1 ,  2021, respectively. The amendment effectively extended by one year the compliance 
date for SDs, MSPs and financial end users with smaller (i. e. , between S8 billion - $50 
billion) average daily aggregate notional amounts ("AANA") of s\vaps and certain 
other financial products ("Phase 6 entities"). The Commission's intent in adopting the 
extension was to mitigate the potential for market disruption that could have resulted 
from the large number of entities that would have come into IM compliance on 
September 1 ,  2020. 
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■ Extension of Compliance Schedule for Phase 5 Entities : On July 10, 2020, to 
mitigate the operational challenges faced by certain entities subject to the CFTC 
Margin Rule as a result of the COVID-19 pandemic, the Commission published in the 
Federal Register an interim final rule ("IFR") extending the September 1 ,  2020 
compliance date for entities with AANA of S50 bill ion - S750 billion ("Phase 5 
entities") by one year to September 1, 2021. 

■ Extension of Compliance Schedule for Phase 6 Entities: Because the IFR had the 
effect of consolidating Phase 5 and Phase 6 entities into one compliance phase 
beginning on September 1, 2021, the Commission approved and published in the 
Federal Register on November 6, 2020, a final rule further amending the IM 
compliance schedule. The final rule extended the Phase 6 entities' compliance date of 
September 1 ,  2021 , to September 1 ,  2022, thus reducing the risk of congestion and 
market disruption that could result from a large number of entities coming into 
compliance at the same time. 

o Application of Minimum Transfer Amount: On January 25, 2021, the Commission 
published in the Federal Register a final rule concerning the application of the minimum 
transfer amount ("MT A"), as the term is defined in the CFTC Margin Rule. The final rule 
amended the CFTC Margin Rule to permit the application of an MT A of up to S50,000 to 
each separately managed account of a counterparty to a covered s\vap entity. The final rule 
also permits the application of separate MT As for IM and variation margin ("VM") in 
recognition of market participants' practice of al locating separate amounts of MTA for IM 
and VM in credit support documents. 

o Material Swaps Exposure ("MSE") Definition and Calculation of Initial Margin: 
On January 5, 2021, the Commission published in the Federal Register a final rule to 
amend the definition of MSE. The amendment had the effect of aligning the CFTC's 
method for identifying entities that come into the scope of the IM requirements in the last 
phase of compliance and after, as \Vei l as the timing for compliance with the IM 
requirements after the end of the compliance schedule, with the Basel Committee on 
Banking Supervision and the International Organization of Securities Commissions' 
margin frame\vork for non-centrally cleared derivatives. The final rule also amended the 
CFTC Margin Rule to permit covered s\vap entities to calculate IM collectable from a 
counterparty that is a CFTC-registered SD or MSP by using such counterparty's risk
based model calculation of IM subject to certain tenns and conditions set forth in the rule. 

b) Capital and Financial Reporting for Swap Dealers 

On September 15, 2020, the Commission published in the federal register final rules establishing 
capital and financial reporting requirements for SDs and MSPs.1 1  The final SD capital rules 
provide flexibility to al low SDs to choose among three basic approaches. The first, a bank or Basel
based method, incorporates by reference certain capital adequacy rules of the Federal Reserve 
Board and applies such rules to the SD as if the SD itself is a bank holding company. The second, 
a net liquid assets method, incorporates by reference the SEC's capital rules applicable to SBSD 

11 Capital Requirements for Swap Dealers and \tlajor Swap Participants, r inal Rule, 85 F .R .  57462 (Sept. 1 5, 2020) . 
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and is based on the existing capital requirements traditionally imposed on FCMs and broker 
dealers. And the third, a tangible net worth method, is designed for SDs that are predominantly 
engaged in non-financial activities. 

The rules also include a capital comparability determination process wherein foreign domiciled 
SDs can apply to the Commission to satisfy their capital and financial reporting requirements 
through substituted compliance with the capital and financial reporting requirements of their home 
country regulator. The rules also incorporate a capital model approval process, with the National 
Futures Association as the primary reviewer and approver of such applications. 

Finally, the rules include reporting, recordkeeping and notification requirements. These 
requirements are comparable to already existing reporting, recordkeeping and notification 
requirements for FCMs and to the maximum extent practicable with the SEC's requirements for 
SBSDs. While the effective date of the rules is November 16, 2020, a compliance date for the 
rules was established for October 6, 2021, which is aligned with the compliance date of the SEC's 
final rules for SBSDs. 

c) Cross-border regulations 

On September 14, 2020, the Commission published in the Federal Register a final rule that 
addresses the cross-border application of the SD and MSP registration thresholds and certain 
requirements applicable to SDs and MSPs; establishes a fomial process for requesting 
comparability determinations for the requirements from the CFTC; and defines key terms for the 
purpose of applying the Commodity Exchange Act's (CEA) swaps provisions to cross-border 
transactions.12 The cross-border final rule includes a risk-based approach that advances the goals 
of Title VII of Dodd-Frank's swap reforms, while fostering greater liquidity and competitive 
markets, promoting enhanced regulatory cooperation, and improving the global hannonization of 
swap regulation. This approach also considers international comity principles and the CFTC's 
interest in focusing its authority on potential significant risks to the U.S. financial system. The 
final rule supersedes the CFTC's 2013 cross-border guidance with respect to the CFTC 
requirements covered by the final rule. The final rule was effective in mid-November 2020, but 
compliance will be required in September 2021. 

d) SD de minimis threshold 

a. Floor trader exclusion - On June 27, 201 9, MPD provided no-action relief to 
registered floor traders from compliance with certain conditions of the floor trader 
exclusion in the SD definition.13 Under paragraph (6)(iv) of the SD definition, a 
floor trader does not need to consider cleared swaps executed on or subject to the 
rules of a designated contract market or swap execution facility ("DCM and SEF 
Cleared Swaps") when determining whether it is a SD, provided certain conditions 
are satisfied. The no-action relief permits a registered floor trader to exclude DCM 
and SEF Cleared S\vaps from the detem1ination of \Vhether it is a SD, 

12 A vai !able at: htt ps : //www.cftc .gov/sites/ d efa u lt/fi les/2020/09 /20 20-16489 a. pdf. 

13 A vai lablc at: https://www.cftc .gov/csl/19-14/download .  
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notwithstanding the registered floor trader: ( 1) entering into s\vaps other than DCM 
and SEF Cleared Swaps; (2) directly or through an affiliated person, negotiating the 
terms of swaps other than DCM and SEF Cleared Swaps; or (3 ) not submitting 
periodic risk reports as required by Regulation 23 .600(c)(2). The relief is 
conditioned upon the registered floor trader complying \Vith Regulations 23.201 , 
23 .202, 23 .203 , and 23 .600 (other than 23 .600(c)(2)) with respect to each of its 
swaps as if it were a SD. 

b. IDI exception - On April 1 ,  201 9, the Commission published in the Federal 
Register a final rule to amend the de minimis exception by establishing as a factor 
in the de minimis threshold determination whether a given swap has specified 
characteristics of swaps entered into by insured depository institutions ("IDis")  in 
connection \Vith loans to customers.14 The amendment addressed concerns that 
there are circumstances where swaps not covered by the IOI loan-related swap 
exclusion in paragraph (5) of the SD definition should be excluded from the de 
minimis calculation. 

c. $8 billion threshold - On November 13 , 2018, the Commission published in the 
Federal Register a final rule to amend to the SD de minimis exception by setting 
the aggregate gross notional amount threshold for the de minimis exception at S8 
bill ion in swap dealing activity entered into by a person over the preceding 12 
months. 15 Prior to the amendment, the de minimis exception \Vas $3 billion, subject 
to a phase-in period during which the threshold was set at $8 billion. The phase-in 
period was scheduled to terminate on December 3 1 , 201 9. 

e) CPOs 

a. Form CPO-PQR - On October 6, 2020, the Commission approved a final rule to 
amend certain compliance requirements for CPOs in Regulation 4.27, as well as the 
Commission's Form CPO-PQR.1 � The amendments eliminate certain pool-specific 
reporting requirements (including the majority of former Schedules B and C), , add 
a prompt in remaining Schedule A to request legal entity identifiers for registered 
CPOs and their commodity pools, to the extent they have them, and establish 
substituted compliance with NF A Form PQR. The amendments in this final rule 
focus Forni CPO-PQR on data elements that facilitate the Commission's oversight 
of CPOs and their pools (e.g. , the Pool Schedule of Investments), \Vhile reducing 
overal l data collection burdens for reporting CPOs, in favor of streamlining and 
coordinating data from this form and other CFTC sources. 

14 A vai !able at :  htt ps : //www.cftc .gov/sites/ d efa u lt/fi les/2019-04/2019-06109a . pdf. 

15 A vai !able at :  htt ps : //www.cftc .gov/sites/ d efa u lt/fi les/2018-11/2018-245 79a . pdf. 

16 Compliance Requirements for Commodity Pool Operators on Fom1 CPO-PQR, 85 Fed. Reg. 7 1 772 (Nov. 1 0, 
2020 ), available at: https :i/www. c Jic . guv/si ks/de ra u l li fi lcs/202 0/ 1 1 /2020-228 7 4a. pd r. 
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b. Statutory disqualifications of Exempt CPOs - On July 8, 2020, the Commission 
published in the Federal Register a final rule to amend Regulation 4.13. 1 7 The 
amendments general ly prohibit persons who have, or whose principals have, in their 
backgrounds any of the statutory disqualifications l isted in CEA section 8a(2) from 
seeking to claim a CPO registration exemption under Regulation 4.1 3 .  Specifically, 
the final rule amends the notice filing provision in that regulation to require any 
person claiming such CPO exemption to also represent that, subject to limited 
exceptions, neither the claimant nor any of its principals has in their background a 
CEA section 8a(2) disqualification that \vould require disclosure, if the claimant 
sought registration with the CFTC. 

c. Offshore commodity pools - On December 7, 2020, the Commission published a 
final rule amending Regulation 3 .10( c ), including Regulation 3 .  1 0( c )(3 ), which 
governed when intermediaries outside of the U.S., acting on behalf of non-U.S. 
customers, would be exempt from regulation of their commodity interest 
activities. 1 8  Importantly, part of the amended regulation (now paragraph (c)(S)) 
permits a non-U. S. CPO to c 1 aim an exemption thereunder with respect to its 
qualifying offshore commodity pools on a pool-by-pool basis, allO\ving the CPO to 
maintain another exemption from registration, rely on an exclusion or other relief, 
or register as a CPO, with respect to its operation of any other pools. To address 
inadvertent U.S. participation in offshore pools, the final rule also added a safe 
harbor, by which a non-U.S. CPO may rely upon the exemption, if the enumerated 
factors related to their offshore pool's operation are satisfied. Additional ly, the 
final rule al lows certain U.S. affiliates under common control with a non-U.S. CPO 
to contribute capital to such non-U.S. CPO's exempt offshore pools, \Vithout 
affecting the non-U.S. CPO's eligibility for the relief available in Regulation 
3 .  l O(c)(S). 

0 Volcker rule 

a. Memorandum of Understanding On January 15, 2021, the CFTC, the Board, 
the SEC, and the FDIC entered into a Memorandum of Understanding to identify 
arrangements for the sharing, collection, processing, and distribution of the metrics 
data. The Memorandum of Understanding is a statement of intent to col laborate, 
cooperate, and share information in connection with the col lection of the metrics 
data in a manner consistent \Vith, and permitted by, the laws and requirements that 
govern the Board, the FDIC, the SEC, and the CFTC. It is anticipated that such 
cooperation may include, where permitted by law and applicable regulation and at 
each agency's discretion, the sharing of information regarding other relevant 
matters of common regulatory and supervisory interest, periodic meetings, written 

17 Registration and Compl iance Requirements for Commodity Pool Operators and Commodity Trading Advi sors: 

Prohibiting Exemptions on Behalf of Persons Subject to Certain  Statutmy Disqual i fications, 85 Fed. Reg. 40877 
(July 8, 2020), availab le  at : https :i/www.cftc.gov./s i tcsidcfaul tifi l cs/2020./07/2020- 1 2607a.pdf 

18 Exemption from Registration for Certain Foreign lntem1ediaries, 85  Fed. Reg. 787 1 8  (Dec . 7, 2020), avai lable al: 

ht tps: /iwww .c He. l,:ovisi !cs/de faul (/Ji 1 cs./2020/06./2020- l 20 3 4a. pd r This rulcmaking also finalized several other 
amendments lo Regulation 3 .  ! 0(c) that were ini tially proposed by the Commission in 20 1 6. Id. at 78722. 
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requests as needed, and other practical arrangements as may be developed by the 
agencies. 

b. Covered funds - On July 3 1 , 2020, the five federal agencies responsible for the 
Volcker rule published a final rule amending their regulations that implement the 
Volcker Rule's prohibition on banking entities investing in or sponsoring hedge 
funds or private equity funds (known as, covered funds).1 � The final rule adopted 
several changes to the existing exclusions from the covered fund provisions, as well 
as several new exclusions from the "covered fund" definition itselt� to address its 
overbreadth. Additionally, to more effectively limit the extraterritorial impact of 
these regulations, the final rule exempted the activities of certain funds that are 
organized and offered to foreign investors outside of the U.S. from certain 
restrictions therein. Finally, to further clarify these regulations and simplify 
compliance, this final rule also adopted revisions to the provisions governing the 
relationship between a banking entity and a fund, as well as the definition of 
"ownership interest. " 

c. Proprietary trading - On November 14, 201 9, the five federal agencies 
responsible for the Volcker rule published a final rule amending compliance 
requirements relating to the Volcker rule.20 The final rule adopted a risk-based 
approach to revising the 201 3 Volcker rule that relied on a set of clearly articulated 
standards for both prohibited and permitted activities and investments. First, the 
final rule tailored the application of the Volcker Rule, based on a finn's risk profile 
and size and scope of trading activities. Second, the final rule streamlined and 
clarified certain definitions and requirements related to the proprietary trading 
prohibition and limitations on covered fund activities and investments. Lastly, the 
final rule reduced metrics reporting, recordkeeping, and compliance program 
requirements for all banking entities, and expanded available tailoring, such that 
the scale of compliance activity required by the Volcker Rule is commensurate \Vith 
a firm's size and risk profile. 

19 Prohibitions and Restrictions on Proprietary Trading and Certain Interest in. and Relationships With. Hedge Funds 
and Private Equity Funds, 85 Fed. Reg. 46422 (July 3 1 , 2020), available at: 
https: /iwww .c Jlc. l!.ovisitesidefa ultifi 1 es./2020./07./2020- l 55 25a. pd f. 
20 Prohibitions and Restrictions on Proprietary Trading and Certain Interests in. and Relationships With. Hedge 
Funds and Private Equity Funds. 84 Fed. Reg. 6 1 974 (Nov. 1 4. 20 1 9 ). available at: 
https ://www.cftc.gov/s ites/defau l t/fi l es/2019/11/2019-22695a.pdf. 
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Background 

PROPOSED Rt:LES FOR 

.. REGULATION ALTOMATED TRADING" (REG ULATION AT) 

Building off of a "Concept Release on Risk Controls and System Safeguards for Automated 
Trading Environments" ("Concept Release") publ ished in September 20 1 3 ,  the Commission 
proposed a Reg AT rule in December of 20 1 5 .  Commission staff held a day-long public 
roundtable in June 20 1 6  to gather input on various aspects of the proposed rule, and the 
Commission re-opened the comment period for an additional two weeks.  In November 20 1 6, the 
Commission published a Supplemental NPRM modifying elements of its original proposal . The 
comment period for the Supplemental lasted until May 1 ,  20 1 7  (approximately 1 80 days in total) . 
The Commission received 24 comments in response to the Supplemental NPRM. 

Proposed Ruic 

Together, the NPRM and Supplemental NPRM propose certain risk controls, transparency 
measures, and other safeguards to enhance the safety and soundness of automated trading on all 
designated contract markets ("DCMs"). Specifically, the NPRM and Supplemental NPRM : 

• Require certain high-volume, high-impact market participants who are currently beyond 

the Commission ' s  regulatory perimeter to register with the Commission. Such market 

participants would register as Floor Traders, and would become members of a registered 

futures association. Together with certain existing registrants, these "New Floor Traders" 

would be considered AT Persons and be subject to all relevant requirements of 

Regulation AT. 

• Pursuant to the NPRM, the proposed registration criteria for New Floor Traders were that 

such persons be engaged in ( 1 )  proprietary, (2) Algorithmic Trading (3) through Direct 

Electronic Access ("DEA") on a DCM. The Supplemental NPRM retained these 

requirements but also incorporated a volume-based quantitative test for registration as a 

New Floor Trader. 

• Establish certain pre-trade risk controls and other measures set at the levels of ( 1 )  the AT 

Person or its futures commission merchant ("FCM"); and (2) the DCM. Such pre-trade 

controls would help decrease the l ikelihood that disruptive orders and messages will 

reach the l ive matching engine. 

• Set standards regarding AT Persons ' development, testing, and monitoring of 

Algorithmic Trading systems. These standards would help address common sources of 

disruption in algorithmic trading, including inadequate testing prior to introducing new or 

amended programs into l ive trading environments. 

• Provide for annual certifications from AT Persons and FCMs to their DCMs.  Such 

certifications would address AT Persons' and FCMs' compliance with appl icable risk 

control and testing requirements. 
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Key Concerns Reflected in Public Comments 

Industry participants generally have not developed a single viewpoint towards the proposed 

rules. Almost all industry commenters have requested that the Commission modify its proposals, 

sometimes significantly, but different sectors of the industry each point towards different, 

sometimes contradictory, approaches. Examples of comments received include: 

• The proposed pre-trade risk controls are overly prescriptive. 

• The Commission should abandon its proposed registration requirement. 

• The proposed rules should be withdrawn altogether. 

• Many trading entities commented that if not \Vithdrawn, the proposed rules should be 

replaced with an approach \Vhere FCMs and DCMs are required to address the risks of 

market disruptions. However, the more sophisticated trading entities typically prefer to 

run their own risk controls (i. e. , would prefer that their FCMs not act as gatekeeper). 

FCMs and DCMs are generally averse to the costs that would come with a gatekeeper 

role, and also concerned about potential liability in the event of a significant market 

disruption. 

• The costs of the proposed rules outweigh the benefits. 

• The Commission underestimated the number of AT Persons. The Commission should 

withdraw or amend the tests it proposed for registration. 

• The Commission should abandon its proposals around source code. Source code should 

only be available via subpoena. 

• The proposed rules would impose too great a cost on DCMs. 

• The proposed rules introduce impossible or impractical requirements for users of third

party algorithmic trading sothvare. 
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POSITION Ll:\IIT RULEMAKINGS July 5, 201 7 

Background 
The Commission has authority to establish and enforce speculative position limits for futures and 
options contracts under Commodity Exchange Act ("CEA") Section 4a; it has done so for years on 
nine agricultural commodities. The Commission also has statutory authority to enforce speculative 
position limits set by exchanges. The Commission's position limits regulations generally are found in 
Part 150. The Part 150 position limits regime generally includes three components: 

1. The level of the limits, which set a threshold that restricts the number of speculative 
positions that a person may hold in the spot month, individual month, and all months 
combined; 

2. Exemptions for positions that constitute bona fide hedging positions and certain other 
exemptions; 

3 .  Aggregation rules to determine which accounts and positions a person must aggregate for 
the purpose of determining compliance with the position limit levels. 

( 1 )  Position Limits for Derivatives - Part 1 50 - Rcproposal 
o Background o/Reproposal 

■ 

■ 

Adoption o.f Part 151 in 201 1 
• Part 1 51 originally finalized as replacement for Part 150 in 2011. 
• Part 151 was vacated by D. C. district court in 2012. 

Amendments to Part l 50. 
Part l 50 Notice c

f 

Proposed Rulemaking ("NPRM"). After Part 1 51 \Vas 
vacated, the CFTC proposed amendment-. to Part 150 on December 12, 2013 

■ Supplemental NPR.Af. In response to comments, the Commission published a 
Supplemental NPRM on June 1 3, 2016, \Vhich: (i) amended the earlier bona 
fide hedging definition; (ii) proposed relief for s\vaps trading; and (iii) 
proposed processes for DCMs and SEFs to recognize certain positions as bona 
fide hedges and provide exemptions from federal speculative position limits. 

■ Reproposal: a "reproposal," responding to comments received, was published 
December 30, 201 6; comment period closed on February 28, 201 7. 

o 2 7  comment letters received on Reproposal 
■ Staff is \Vorking on a summary of the comment letters. 
■ Key outstanding requests include: (i) bona fide hedging definition is too narrowly 

interpreted; (ii) requests for additional positions enumerated as bona fide hedges in 
the definition; (iii) CFTC wrong on mandate and necessity arguments; (iv) 
requests for complete delegation to exchanges of non-enumerated bona fide hedge 
recognition; (v) limit levels should be higher; and (vi) position accountability 
should be adopted for non-spot months in lieu of limits. But consumer groups and 
some market participants disagreed. 

o Scope of Commodities. The Reproposal covers contracts on only 25 core physical 
commodity futures contracts and their "economically equivalent" futures, options, and 
swaps. 
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■ 

■ 

The 25 core physical commodity derivatives contracts generally represent the 
largest physical commodity derivative contracts based on exchange traded 
contracts and significant price discovery contract-.. 
The 25 core physical commodity derivatives contracts include: 

• 9 ag futures contracts currently subject to federal position limits 
• 1 6  additional futures contracts 
• By open interest, they generally represent the top 16 agricultural contracts, 

the top 4 energy contracts and the top 5 metals contracts 

o Spot-month position limits. 
■ Initial levels generally based on 25 percent of estimated of deliverable supply 

or DCM recommended lower level. 
■ Conditional spot-month limit exemption only for cash-settled NG contracts. 

o Non-spot-month position limits: Initial levels generally based on the 10% / 2.5% 
formula applied to open interest in futures and swaps. 

o The bona fide hedging position definition for physical commodities : 
■ Closely tracks standards in CEA § 4a(c), including a temporary substitute test, 

an economically appropriate test, and a change-in-value requirement. 
■ Eliminates the incidental test and orderly trading requirement, both of which 

have been in the definition for many years but are not in the CEA. 
■ Addresses pass-through swap offsets and offsets of hedging swaps. 
■ Enumerates exemptions largely as previously proposed, but removes: the 12-

month constraint on certain agricultural anticipatory hedges, and a condition 
that allO\ved the exemption only when a utility \Vas required/encouraged to 
hedge by its public utility commission. 

■ Applies the five-day rule to four types of enumerated hedges (five-day rule 
does not recognize position as bona fide hedges in last five days of trading). 

■ Withdrmvs the safe harbor quantitative test for cross-commodity hedges. 
■ Deems certain trade options (which are excluded from position limits), if 

adjusted on a futures-equivalent basis, to be equivalent to a cash position as 
the basis of a bona fide hedging position, which effectively allows netting 
dO\vn of trade options and derivatives that offset the risk of trade options. 

■ Excluded commodities: removes the economically appropriate test from the 
guidance for exchange-recognized risk management exemptions. 

o DCMISEF recognition ofpositions as bona fide hedges and granting of spreads: 
permits, for purposes of federal limits, exchanges to recognize certain positions as 
non-enumerated bona fide hedges or enumerated anticipatory hedges, and to grant 
spread exemptions. 

o Swap relief: Provides relief to DCMs and SEFs temporarily from the obligation to 
establish position limits on swaps that are subject to a federal position limit, when 
such exchange lacks access to position information on s\vaps. 

o DCMISEF proiAsions DCMs and SEFs position limit: 
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■ Must follO\v CFTC's bona fide hedge definition and aggregation standards 
■ Set DCM/SEF limit levels no greater than Federal l imits (statutory) 
■ Allows broader bona fide hedge definitions for excluded commodities (based 

on hvo 1 987 CFTC interpretations pem1itting the use of risk management 
exemptions) 

o Part 1 9: Updates Part 19 reporting requirements. 

o Other Sections of the Reproposal: 
■ Legal mandate Reproposal : "The Commission construes CEA section 4a(a) 

to mandate that the Commission impose position limits." 
■ Necessity finding -While the Commission concluded that Dodd-Frank 

required the Commission to impose position l imits on all physical commodity 
derivative contracts, al leviating the need for a necessity finding, the 
Commission detennined to include in the Reproposal a necessity finding, as a 
separate basis and independent basis for proposing speculative position limits, 
"out of an abundance of caution in l ight of the district court decision." Price 
distortions caused by the large positions amassed by the Hunt brothers, in 
1979-80, and Amaranth, in 2006, were provided as examples of the necessity 
for position l imits, as a prophylactic measure, to prevent price distortions. 

■ Studies and Reports - Reproposal : "There is a demonstrable lack of consensus 
in the studies." 

(2) Final Regulations on Aggregation of Positions - efl"ective as of 2114/1 7- but subject to stqfTno
action relief 

o Amended § 150.4 ag6'fegation standards and related provisions. 

o Permits new exemptions from aggregation where circumstances warrant, including \Vhere: 
■ Sharing the infonnation needed to aggregate would cause position holders to 

violate, or create reasonable risk of violating, Federal, state or foreign jurisdiction 
lmv or regulation, such as infom1ation sharing restrictions in federal or state public 
utility codes, or liability under antitrust lmv. 

■ Ownership interest is greater than or equal to 10 percent in an entity whose trading 
is independently controlled and a notice filing is submitted to the Commission. 

■ Ownership results from broker-dealer activities in the nom1al course. 

o DMO No- Action Letter provides relief (from 2/14/17 to 8/14/17) from the notice filing 
requirement for certain ag6'fegation exemptions from federal position limit levels. 

o CFTC.gov portal provided for participants to file a notice \Vith the CFTC of their intent to 
take advantage of certain aggregation exemptions. 


