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"Administration ofthe Freedom ofInformation Act: Current
Trends. "
Good afternoon Chairman Clay, Ranking Member McHenry, and Members of the
Subcommittee. My name is Larry Gottesman, the U.S. Environmental Protection
Agency's (EPA's) Freedom of Information (FOI) Officer. I am pleased to appear before
you today to discuss EPA's Freedom of Information Act program during Sunshine
Week.
EPA is committed to the letter and spirit of the Administration's Open
Government and Transparency goals. EPA demonstrates this commitment by
constantly striving for reductions in processing time for initial FOIA requests and
administrative appeals. EPA recognizes that emerging technology creates new
opportunities for improving the FOIA processes throughout the federal sector, and
continues to collaborate with other federal agencies in this regard.

Administrator Jackson issued a memorandum to all employees on April 23, 2009
that communicated her commitment to "Transparency in EPA's Operations

n
•

The

Administrator said, "As President Obama'stated, the Freedom of Information Act should
be administered with a clear presumption that openness prevails. All Agency personnel
should ensure that this principle of openness is applied to the extent possible when
responding to a FOIA request. Managers should give their staffs and the Agency's FOI
professionals the support needed to satisfy FOIA's transparency requirement in as
timely and efficient a manner as possible. In accordance with guidance issued by
Attorney General Holder on March 19,2009, EPA offices should exercise their
discretion .in favor of disclosing documents whenever possible under the FOIA. Offices
should assert an exemption to disclosure only where the Agency reasonably foresees
that disclosure would harm an interest protected by an exemption or disclosure is
prohibited by law. Offices should also take steps to make information public on the
Agency's Web site without waiting for a request from the public to do so."

I would like to take a few minutes to explain how EPA is addressing the FOIA
backlog, striving to improve timeliness, exploring new technology. and embracing the
mandate for greater transparency.

Backlog
First and foremost, the Agency's FOIA backlog has decreased dramatically. In
July 2001, therewere 23,514 overdue FOIA requests. EPA took aggressive steps to
address this situation. EPA revised FOIA procedures and processes, deployed updated
information technology tools, and collaborated with subject matter experts across the
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Agency to eliminate overdue FOIA requests. In a 2006 report to the Department of
Justice (DOJ), the Agency stated that it may always have a backlog given the number
and complexity of FOIA requests that it receives. Nevertheless, EPA committed to
reducing its backlog to not more than 10 percent of new FOIA requests each year. EPA
has met this aggressive milestone since 2007 and continued to exceed this
performance level in all subsequent years. EPA received 10,404 requests in FY 2009;
however, its total backlog was just 332 at the end of fiscal year 2009, or just over 3% of
all incoming requests. Furthermore, the number of overdue FOIA appeals has
decreased significantly even though the number of appeals has increased. At the end
of FY 2009, the number of overdue appeals was reduced to 79. The lessons learned
over the years have positioned EPA to maintain low backlog and high customer service
that are integral to open government.

Timeliness
In spite of EPA's dramatic reduction of overdue requests, the Agency continues
to seek innovative ways to improve its responsiveness. For example, each year the
Agency receives thousands of FOIA requests seeking information on specific parcels of
land as part of the due diligence in real estate transactions. The Agency is creating an
online-searchable database that will make this information readily available to the
public, thereby reducing the need for FOIA requests. By proactively disclosing
environmental information before it becomes the subject of a FOIA request, EPA will
significantly reduce the time required for the public we serve to access the information
we maintain.
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EPA also reduced the response time for issuing decisions on fee waivers, and
expedited processing requests by centralizing these processes within its headquarters
National FOI staff. The consolidation ensures that the same high standards of
timeliness and law are applied to each decision issued by the Agency. EPA conducts
annual FOIA trainings for its employees. Monthly meetings are held with the Agency's
headquarters and regional FOI contacts by the Agency FOl Officer.

Technology

The Agency continues to look at new technologies to assist the processing of
FOIA requests, particularly.the processing of email and electronic records. EPA
developed a software application for processing large e-mail searches and responses.
The application allows for duplicate email messages to be identified and removed.
facilitating more timely review and processing. In addition. the National FOI Program
currently is collaborating with Agency information technology staff to improve the
efficiency for conducting key word searches on the Agency's e-mail servers. This
service will expedite FOIA searches and assure thatall responsive e-mails maintained
on the Agency's e-mail system are identified .

. EPA also deployed redaction software to help process electronic records. The
application uses "pixel" replacement to permanently remove information being withheld
from disclosure, eliminating the risk associated with technologies that electronically
"white out" in.formation which can later be restored. The redaction software expedites
the processing of FOIA responses while protecting information that should not be
released.
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Transparency

The Agency embraced the mandate for greater transparency. EPA posted data
bases to its Web site containing information frequently requested under FOrA. For
example, an individual desiring to export an automobile is required to produce a
certificate issued by EPA. In the past, the individual had to make a FOIA request for the
certification and then wait for the Agency to respond to the request. Promoting
transparency, quicker access and accountability, EPA's FOI Officer worked with the
Agency's Office of Air and Radiation to make the database available online. The public .
can now go directly to EPA's FOIA Web site (epa.gov/foia) and print the certificate{s) in
seconds without having to file a FOIA request; previously, the public had to wait days or
weeks to obtain the necessary documentation after submitting a request. In addition,
the Agency recently launched a Web page in March 2009 that allows requesters to
easily obtain the status of their FOIA requests on the "Status of My FOIA Request" site
at http://www.epa.gov/foia/foiarequeststatus.htm!.
EPA's Office of Pesticide Programs (OPP) completely redesigned its electronic
FOIA reading room to make tens of thousands of highly sought after pesticide science
and regulatory records publicly available without the filing of a FOrA request. OPP
established a dual component electronic reading room by making documents available
on its FOIA Website and on the Regulations.gov Web site. The OPP FOrA Web site
provides access to approximately 13,000 OPP scientific reviews on 300 pesticide active
ingredients. The Regulations.gov regulatory repository contains approximately 800
pesticide product registration working files comprising some 150,000 pages. Since
making these highly sought after records available on the Web, FOIA requests for this
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information have plummeted from twenty percent to three percent of all FOIA requests
received by this office. The high demand scientific reviews and pesticide registration
information are vital to industry, interest groups, state, local, and foreign governments,
and many other stak.eholders. Other parts of the Agency are exploring opportunities to
use similar technology in proactively disclosing records.

EPA publishes extensive information on its Web site and continues to look for
additional information to publish. Additionally, EPA continues to engage the public
through F01A Requester Forums held in conjunction with National and Regional training
sessions. In the aftermath of Hurricane Katrina, EPA created a Web site to allow the
public access to Hurricane-related information as soon as it became available at
http://www.epa.gov/katrina/. While this site is no longer being updated it is still available
to the public for reference purposes. Currently EPA is actively participating in the
Data.gov effort by making datasets -- which have been accessible through Envirofacts
and My Environment -- available now in open, downloadable formats that enhance
access and support IJser creation of customized reports by individuals and businesses,
reducing the need to file FOIA requests. The requested reports are often used for real
estate transactions as part of the due diligence package. It is anticipated that this tool
may reduce the number ofAgency FOIArequests by 20 percent by allowing the public
direct access to this environmental information.

Conclusion
In conclusion, EPA is proud of the accomplishments with its FOIA administration
responsibilities and continues to proactively diSClose information and reduce FOIA

-6

requests for publicly available information. I would be pleased to answer any questions
from the Subcommittee.
* * *
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Key to status column in FOIAXpress
Denied in Part or Partial Grant/Denial: in response to a FOIA request, an agency
decision to disclose portions of the records and to withhold other portions that are
exempt under the FOIA, or to otherwise deny a portion of the request for a procedural
reason.
Due Date: The original date by which a requester may expect a response to a perfected
request or the agreed upon date based on an extension.
Full Denial: an agency decision not to release any records in response to a FOIA
request because the records are exempt in their entireties under one or more of the
FOIA exemptions, or because of a procedural reason, such as when no records could
be located.
Granted in Full: responsive records located and sent to the requester.
Other Reasons: See next column for explanation
Fee - waiting for fee waiver justification response
Litigation - request relates to case in Office of General Counselor Office of
Regional Counsel
Not a Proper FOIA Request - request from the public that does not fit under
the definition of FOIA
No Records - no responsive records located
Referrals - Sent to another Agency
Withdrawn - requester no longer seeks the information

FOIA ANNUAL REPORT
FOR

10/01/2009
THROUGH

09/30/2010

The following Annual Freedom of Information Act report covers the
Period 10/01/2009, through 09/30/2010, as required by 5 U.S.c. 552.

I.

BASIC INFORMATION REGARDING REPORT
1.

Name, Title, Address and Telephone Number
Larry F. Gottesman
National FOIA Officer
FOIA and Privacy Branch
Office of Environmental Information
U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Mail Code 2822 T
Washington, D.C 20460
(202) 566-1667

2.

Electronic address for Report on the agency Web site.
http://www.epa,qov{foia

3.

II.

How to obtain a copy of the Report in paper form.
National FOIA Office
FOIA and Privacy Branch
Office of Environmental Information
U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
.
Mail Code 2822 T
Washington, D.C 20460
(202) 566-1667

MAKING A FOIA REQUEST
1.

For basic information on how to make a FOIA request, visit our website at http://www.epa,gov/foia

III. ACRONYMS, DEFINITIONS, AND EXEMPTIONS
1.

Acronyms· used

Served

HQ EPA
Region 1
Region 2
Region 3
Region 4
Region 5
Region 6
Region 7
Region 8
Region 9
Region 10

Headquarters
Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, Vermont
New Jersey, New York, Puerto Rico, U.S. Virgin Islands and 7 Tribal Nations
Delaware, District ofColumbia, Maryland, Pennsylvania, Virginia, West Virginia
Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South Carolina
Illinois, Indiana, Michigan, Minnesota, Ohio, Wisconsin
Arkansas, Louisiana, New Mexico, Oklahoma, Texas
Iowa, Kansas, Missouri, Nebraska
Colorado, Montana, North Dakota, South Dakota, Utah, Wyoming
Arizona, California, Hawaii, Nevada, American Samoa, Guam
Alaska, Idaho, Oregon, Washington
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2.

Basic terms expressed in common terminology
a.

Administrative Appeal - a request to a federal agency asking that it review at a higher administrative
level a FOIA determination made by the agency at the initial request level.

b.

Average Number - the number obtained by dividing the sum of a group of numbers by the quantity of
numbers in the group. For example, of 3, 7, and 14, the average number is 8.

c.

Backlog - the number of requests or administrative appeals that are pending at an agency at the end of
the fiscal year that are beyond the statutory time period for a response.

d.

Component - for agencies that process requests on a decentralized basis, a "component" is an entity, also
sometimes referred to as an Office, Division, Bureau, Center, or Directorate, within the agency that
processes FOIA requests.

e.

Consultation - the procedure whereby the agency responding to a FOIA request first forwards a record to
another agency for its review because that other agency has an interest in the document. Once the agency
in receipt of the consultation finishes its review of the record, it responds back to the agency that
forwarded it. That agency, in turn, will then respond to the FOIA requester.

f.

Exemption 3 Statute - a federal statute that exempts information from disclosure and which the agency
relies on to withhold informatio'n under subsection (b)(3) of the FOrA.

g.

FOIA Request - a FOIA request is generally a request to a federal agency for access to records concerning
another person (Le., a "third-party" request), or concerning an organization, or a particular topic of
interest. FOIA requests also include requests made by requesters seeking records concerning themselves
(i.e., "first-party" requests) when those requesters are not subject to the Privacy Act, such as non-U.S.
citizens. Moreover, because all first-party requesters should be afforded the benefit of both the access
provisions of the FOIA as well as those of the Privacy Act, FOIA requests also include any first-party
requests where an agency determines that it must search beyond its Privacy Act "systems of records" or
where a Privacy Act exemption applies, and the agency looks to FOIA to afford the greatest possible
access. All requests which require the agency to utilize the FOIA in responding to the requester are
included in this Report.

Additionally, a FOIA request includes records referred to the agency for processing and direct response to
the requester. It does not, however, include records for which the agency has received a consultation from
another agency. (Consultations are reported separately in Section XII of this Report.)
h.

Full Grant - an agency decision to disclose all records in full in response to a FOIA request.
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i.

j.

Full Denial  an agency decision not to release any records in response to a FOIA request becal,lse the
records are exempt in their entireties under .one or more of the FOIA exemptions, or because of a
procedural reason, such as when no records could be located.
Median Number  the middle, not average, number. For example, of 3, 7, and 14, the median number is

7.
k.

Multi-Track Processing  a system in which simple requests requiring relatively minimal review are
placed in one processing track and more voluminous and complex requests are placed in one or more other
tracks. Requests granted expedited processing are placed In yet another track. Requests in each track are
processed on a first in/first out basis.
i.

Expedited Processing  an agency will process a FOIA request on an expedited basis when a
requester satisfies the requirements for expedited ·processing as set forth in the statute and in
agency regulations.

ii.

Simple Request - a FOIA request that an agency using multi-track processing places in its fastest
(non-expedited) track based on the low volume and/or simplicity of the records requested.

iii.

Complex Request - a FOIA request that an agency using multi-track processing places ina slower
track based on the high volume and/or complexity of the records requested.

I.

Partial Grant/Partial Denial  in response to a FOIA request, an agency deciSion to disclose portions of
the records and to withhold other portions that are exempt under the FOIA, or to otherwise deny a portion
of the request for a procedural reason.

m.

Pending Request or Pending Administrative Appeal  a request or administrative appeal for which an
agency has not taken final action in all respects.

n.

Perfected Request - a requestfor records which reasonably describes such records and Is made In
accordance with published rules stating the time, place, fees (if any) and procedures to be followed.

o.

Processed Request or Processed Administrative Appeal - a request or administrative appeal for which
an agency has taken final action in all respects.

p.

Range in Number of Days  the lowest and highest number of days to process requests or administrative
appeals.

q.

Time Limits  the time period in the statute for an agency to respond to a FOIA request (ordinarily twenty
working days from receipt of a perfected FOIA request).
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3.

Include the following concise descriptions of the nine FOIA exemptions:
a.

Exemption 1: classified national defense and foreign relations information

b.

Exemption 2: internal agency rules and practices

c.

Exemption 3: information that is prohibited from disclosure by another federal law

d.

Exemption 4: trade secrets and other confidential business information

e.

Exemption 5: inter-agency or intra-agency communications that are protected by legal privileges

f.

Exemption 6: information involving matters of personal privacy

g.

Exemption 7: records or information compiled for law enforcement purposes, to the extent that the
production of those records (A) could reasonably be expected to interfere with enforcement proceedings,
(B) would deprive a person of a right to a fair trial or an impartial adjudication, (C) could reasonably be
expected to constitute an unwarranted invasion of personal privacy, (D) could reasonably be expected to
disclose the identity of a confidential source, (E) would disclose techniques and procedures for law
enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations
or prosecutions, or (F) could reasonably be expected to endanger the life or physical safety of any
individual

h.

Exemption 8: information relating to the supervision of financial institutions

i.

Exemption 9: geological information on wells

5
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Statute

F.R. Cr. P. 6(e)
FIFRA 7 U.S.C.
136h Sect. 109
FIFRA 7 U.S.C.
136h Sect. 10
P.I.A. 41 U.S.c.
253b(m)(1)
42 U~S.C Section
241(d)

A. For Initial Requests
Case
Citation

Type of Information
Withheld

Federal Rules of Criminal Procedure: Records relating to Grand Jury Investigations or
Proceedings.
Federal Insecticide, FungiCide, and Rodenticide Act 7 U.S.c. 136 h, Section 10 (g):
Analytical, health, environmental effects and efficacy data that prohibits registrants from
!disclosing information to foreign competitors
Federal InsectiCide, Fungicide, and Rodenticide Act 7 U.S.C. 136h Section 10: Studies
from registrants who engage In the distribution of pesticides In countries other than the
~.S.
Procurement Integrity Ad, 41 U.S.C. 2S3b(m)(1): Contract Proposal

Y

Total
Number of
Number of
Times
Times
Relied upon
per
~elied upon
Component by Agency
1
HQ: 1

Y

04: 1
HQ; 17

18

Y

HQ: 5

5

y

07: 2

2

N

04: 1
08: 1

!

42 U.S.C Section 241(d)

2i

a.For Appeals
Statute

Type of Information
Withheld

IFIFRA 7 U.S.C. Federal Insecticide, Fungicide, and Rodenticide Act 7 U.S.c. 136 h, Section 10. (g):
136h Sect. 109 Analytical. health, environmental effects and efficacy data that prohibits registrants from
disclosing information to foreign competitors

Case
Citation

~

Total
Number of
Number of
Times
Times
Relied upon
Relied upon
per
Component by Ageney
2
HQ: 2
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A. Received, Processed and Pending FOIA Requests
Number of
Requests Pending
as of Start of
Fiscal Year

Number of
Requests Received
in Fiscal Year

Number of
Requests
Pending as of
End of Fiscal
Year

Number of
Requests
Processed in
Fiscal Year

~1

31

250

253

28

02

323

1758

1578

503

~3

147

1436

1446

137

~4

64

854

82B

90

~5

107

1600

1605

102

~6

81

583

586

78

~7

42

530

528

44

~8

22

370

366

26

p9

41

526

516

51

10

65

449

44f

68

HQ

574

2053

1915

708

1497

10409

10071

1835

fb,GENCY
IOVERAll
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8.(1) Disposition of FOIA Requests All Processed Requests
~umber

Number Number of
of
of
Full Denials
Full
Partial Based on
Grants Grants! Exemptions
Partial
Denials

Number of Full Denials Based on Reasons Other than Exemptions

Fee- Records not
No Referrals Request
records
withdrawn related reasonably
reason described

01

147

02

410

7

03

427

26

04

405

60

05

659

06

247

07

8

0

0

0

0

0

5

68

1

0

0

0

0

10

0

4

7

1

0

23

1

7S

33
0

202

38

3808

218

74

10

1

997

32

47

0

829

36

121

5

253

21

53

11

58

4

822

1

37

39

4

211

46

32

354

18

6

123

1

08

197

13

1

75

0

09

232

42

8

152

10

268

54

2

70

HQ

1099

282

68

AGENCY

4445

607

100

1

Nota
Not an Duplicate Other !TOTAL
proper
agency request
record
FOIA
*Explain
in chart
request for
below
some other
reason
0

253

9

1

1578

7

0

1446

1

9

0

828

2

1

10

0

1605

1

1

3

1

586

0

0

0

2

0

528

2

0

0

0

3

0

366

24

3

8

J

2

8

1

516

47

1

2

1

0

1

0

446

165

11

8

8

7

27

4

1919

637

39

103

16

12

79

7 10071

13

o·

OVERALL
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8.(2) Disposition of FOIA Requests Other Reasons for Full Denials Based on Reasons Other than Exemptions
Component

p2
p6

P9
HQ

TOTAL

Description of other Reasons
for Denials from Chart B (1)
& Number of Times Those
Reasons Were Relied upon
LmGATION 1

1

FILE REVIEW 1

1

GLOMAR 1

1

GLOMAR 1
LmGATION 2
FILE REVIEW 1

4

9

8.(31 Disposition of FOIA Requests Number of Times Exemptions Applied
(b)(l) (b)(2) (b)(3) (b)(4) (b)(S) (b)(6) (b)(7)(A) (b)(7)(B) (b)(7)(C) (b)(7)(D) (b)(7)(E) (b)(7)(F) (b)(8) (b)(9)

.

-

01

-

-

1

6

1

4

-

1

2

2

3

-

-

-

4

12

7

3

-

1

-

03

2

-

.

04

-

1

2

23

34

33

15

-

8

-

~5

-

2

1

19

31

17

23

3

~6

-

1

10

30

22

9

7

-

-

-

2

6

~7

-

-

10

6

10

-

-

02

-

-

-

1

-

.

-

1

3

1

1

-

-

-

.

1

-

-

-

-

~8

-

1

1

12

3

3

-

3

-

22

20

5

5

1

1

1

10

.

-

-

-

3

-

-

-

1

4

43

4

13

-

2

-

1

0

HQ

16

21

23

146

92

66

38

-

29

2

4

-

~GENCY

18

29

30

237

292

167

123

8

49

8

6

1

~VERA~L

-

.

-

-

p9

-

-

-

-

-

-

-

-

-

-

, .

-

-

--

-

-----

--

--------.-~

------------

-

- -

-

-

--

-
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A. Received, Processed and Pending Administrative Appeals
Number of
Appeals Pending
as of Start of
fiscal Year

Number of
Appeals
Processed in
Fiscal Year

Number of
Appeals Received
in Fiscal Year

Number of
Appeals
Pending as of
End of fiscal
Year

HQ

110

204

215

99 ,

AGENCY

110

204

215

991

QVERAlL
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B. Disposition of Administrative Appeals All Processed Appeals
Number Affirmed
on Appeal

Number Partially
Affirmed & Partially
Reversed/Remanded
on Appeal

TOTAL

Number of
Appeals Closed
for Other Reasons

Number Completely
Reversed/Remanded
on Appeal

HQ

83

33

32

67

215

AGENCY
OVERALL

83

33

32

67

215

C.(1) Reasons for Denial on Appeal Number of Times Exemptions Applied
HQ
AGENCY·
0[EMll

(b)(l) (b)(2) (b)(3) (b)(4) (b)(5) (b)(6) (b)(7)(A) (b){7)(B) (b)(7)(C) (b)(7)(D) (b)(7)(E) (b)(7)(F) (b)(8) (b)(9)
.
.
1
2
2.
2.
13
25
9
16
-

.

--

2

1
-

25

13

9

16

2

1
,

.

-

-

-

.

2.

-

-

.

I

C.(2) Reasons for Denial on Appeal Reasons Other than Exemptions
Fee-related
reason

Duplicate
Request

No
records

HQ

5

7

3

AGENCY

5

7

3

.

Other TOTAL

Request in
Litigation

Request
withdrawn

Records not reasonably
described

*Explain
in chart
below
39

4

9

67

39

4

9

67

~VERAll

C.(3) Reasons for Denial on Appeal Other Reasons
Component

HQ

TOTAL

Description of Other Reasons
for Denials from Chart C (2)
& Number of Times Those
Reasons Were Relied upon
2.

Referrals
Not a proper FOIA request for some other reason
Not an agency record
UTIGATION

3
1
1

FILE REVIEW

J.

"9

1)

C:(4 Response Time for Administrative Appeals
SIMPLE
Median. Average
Number Number
of Days of Days

EXPEDITED PROCESSING

COMPLEX

Lowest Highest Median Average
Number Number. Number Number
of Davs of DaYS of Days of Davs

HQ

29

190.22

0

2256

AGENCY

29

190.22

0

2256

-

-

Lowest
Number
of Days

-

-

~lL

Highest
Number
of Days

-

Median
Number
of Days

-

-

Average
Number
of Days

LoWest Highest
Number Number
of Days of Days

2nd

Oldest Appeal
and Number of
Days Pending

-

-

-

-

C.(5) Ten OldestPendina Administrative Appeals
10th Oldest
Appeal and
Number of
Days Pending

HQ

AGENCY
Q.VERAlL

02/22/2006
1155
02/22/2006
1155

9th

01/0912006
1185
01/09/2006
1185

8th

01/03/2006
1189
01/03/2006
1189

7th

6th

11/29/2005 11/29/2005
1212
1212
11/29/200'; . 11/29/20()1:;
1212
1212

5th

11/29/200
1212
11/29/200~

1212

4th .

05/10/2005
1351
05/10/2005
1351

3rd

02/20/2003
1909
02/20/2003
1909

01/23/200
1928
01/23/2003
1928

11/20/2002
1970
11/20/2002
1970'

12

----

-

----
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A. Processed Requests Response Time for All Processed Perfected Requests

....... - - - - - - ----- - - - - - --- --

COMPLEX

SIMPLE

~1

EXPEDITED PROCESSING

Median Average Lowest Highest Median Average Lowest Highest Median Average Lowest Highest
Number Number Number Number Number Number Number Number Number Number Number Number
of Days of Days of Days of Days of Days of Days of Days of Days of Days of Days of Days of Days
5
5
15
19.82
187
474
5
5
<1
298
55
32

~2

55

69.24

<1

435

75

82.55

<1

151

12

13

3

25

~3

21

20.58

<1

123

43.5

68.24

<1

721

24

24

24

24

04

18

20.57

<1

224

53

74.73

4

256

7.5

7.5

4

11

~S

15

15.7

<1

130

56

105.47

<1

558

9

10

1

18

~6

26

44.01

<1

783

315.5

359

17

788

8

22.25

7

66

~7

18

18.68

<1

92

36.5

60.75

6

164

6

6

6

6

08

9

11.9

<1

130

70

74.83

20

148

3.5

3.5

<1

9

09

20

22.68

<1

207

89

171.67

2

730

22

22

22

22

10

17

31.13

<1

1165

39

62.35

<1

326

12

8.67

1

13

HQ

20

63.34

<1

1436

111

245.67

<1

959

12

14.36

<1

44

AGENCY
OVERALL

19

36.41

<1

1436

51

93.74

<1

959

9

13.08

<1

66

13

B. Processed Requests Response Time for Perfected Requests in Which Information Was Granted

01

EXPEDITED PROCESSING

COMPLEX

SIMPLE

Median Average Lowest Highest Median Average Lowest Highest Median
Number Number Number Number Number Number Number Number Number
of Days of Days of Days of Days of Days of Days of Days of Days of Days
474
17
23.12
<1
248
187
32
55

.

Average
Number
of Days

Lowest
Number
of Days

Highest
Number
of Days

.

.

.

02

53

68.2

2

251

101

95.12

17

151

12

13

3

25

03

21

21.62

<1

110

44.5

63.73

<1

283

19

21.94

<1

224

54.5

80.4

13

256

-

-

04

-

.

-

~5

16

18.4

<1

130

66

123.12

13

558

16

16

16

16

~6

25

43.42

<1

549

553

452.67

17

788

37.5

37.5

9

66

~7

19

19.59

1

92

6

6

6

6

6

6

6

6

~8

13

14.02

<1

130

50

70.4

20

148

3.5

3.5

<1

9

~9
10

20

24.32

<1

207

72

66.33

15

165

22

22

22

22

18

28,94

<1

334

45

75.91

<1

326

12.5

12.5

12

13

~Q

20

53.38

<1

1398

227

255

45

483

12

12.56

<1

44

~GENCY

19

34.81

<1

1398

55.5

94.89

<1

788

12

14.36

<1

66

I

OVERALL
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C. Processed Requests Response Time in Day Increments
Simple Requests

01
02
03

04
05

06
07
08
09
10
HQ
AGENCY
..QV'I:RALL

<1
Day

1-20
Days

21
40
Days

41
60
Days

61
80
Days

28
59
23
14
22
12
2
66
10
12
61
309

142
95
630
516
1358
172
381

57
332
605
204
146
226
127
44
196
96
439
2472

15
193
53
32
33
78
9

3
69
7
9
12
31
2

233
247
256
906
4936

12
32
20
111
588

8

6
72
219

81
100
Days

181
200
Days

301
400
Days

1

-

201
300
Davs

9

7

3
10

.

101
120
Days

-

121
140
Days
-

141
160
Days

161
180
Days

105
2
2
1
12

134
1
3
1
1

99

1

165
2
6
3
8
2
1
2
4
48
242

-

-

1

4
4
40
170

2
36
179

.

1

4

3

-

.-

-

-

2

.

-

2
25
132

-

-

2
18
34

-

2
10
19

1

-

-

3

4

-

-

-

-

-

-

1
7
45
70

.

1

22
27

401+
Days

-

1

-

-

10

-

-

2
65
78

TOTAL
250
1278
1323
790
1576
564 i
523
357
500 !
416 I
1898
9475
-------"

--

Complex Requests
Simple
Requests

01
02
03
04
05
06
07
08
09
10
HQ
AGENCY
OVERALL

<1
Day

1-20
Days

-

.

1

1
6
4
2
1
2
1
3
2

1

-

1

-

-

.

2
2
7

1

23

61
80
Days

101
120
Davs

121
140
Davs

141
160
Davs

1

-

81
100
Davs

6
21
8
3

4
4
3

1
6

9
3
3

3
4

1

2
5
2
3

-

1

-

21
40
Days

41
60
Davs

1
4
37
8
5

-

1

5

-

61

1
2
1
2
1
46

-

2
2

-

-

2
2

-

.

-

17

16
_L....

-

1
-

1
1
10

-

-

1

-

-

-

1

17
I...

181
200
Days

.

-

-

2
1

-

1

1

-

.
-

9

5

-

2

161
180
Days

.

201
300
Days

-

4
1

1

-

-

.
-

-

3

.

-

1
9

1

-

301
400
Days

-

401+
Days
1

-

-

1

-

2
2

-

-

.

1
1

-

2

3
11

TOTAL
3
31
92
33
19 !
4

I

4 I
6
15
17
9
233

--
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Requests Granted Expedited Processing
Simple
Requests

01
02
03
04

OS
06
07
08
09
10

HQ
AGENCY .

. OVERAll

<1
Day

..
1

-

2
3

1-20
Days
1
3

2
5
3
1
1

-

3
7

26

21
40
Days

-

1
1

-

-

.
1

-

4
7

41
60
Days

61
80
Days

81
100
Days

-

1
-

-

-

-

1

1

-

-

-

1

-

-

-

-

-

101
' 120
Days

-

-

-

-

121
140
Days

-

-

141
160
DaY's

-

-

-

-

-

161
180
Days

·

·

·
-

181
200
Days

-

-

-

--

201
300
Days

301
400
Days

401+
Days

-

-

·

-

.

-

-

·
-

--

·

-

-

-

-

.
-

-

-

--

-

-

TOTAL

1
4
1

2

5
4
1
2
1
3
14
38

]6

D. Pending Requests All Pending Perfected Requests
SIMPLE
Number
Pending

EXPEDITED PROCESSING

COMPLEX

Median
Number
of Days

Average
Number
of Days

Number
Pending

Average
Number
of Days

Median
Number
of Days

Number
Pending

~1

24

4.5

20.25

2

374.5

374.5

02

728

63

82.23

S

29

76

03

136

9

11.65

27

34

68.19

.
-

.

.

-

Median
Number
of Days

--

-

·

Average
Number
of Days

I

·
·

as

8

14

68.62

-

-

P6

87

20

49.98

2

707.5

707.5

-

()7

40

3.5

7.52

2

189.5

189.5

-

-

08

19

3

13.53

4

80.5

140.75

·

09

46

8

11.37

3

68

156.33

-

10

66

22

56.35

3

34

33

-

-

HQ

682

99

221.51

6

652

695

6

154

272.17

1839

52

121.4

57

53

180.58

6

154

272.17

04

~GENCY

OVERAll

3

79

181.33

-

·

·
-

·
·

-

-
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E. Pending Requests Ten Oldest Pending Perfected Requests
10th Oldest
Request and

9th

8th

7th

6th

5th

3rd

4th

2nd

Number of

Oldest Request
and Number of
Days Pending

Days Pending

01

02
03

09/20/2010
8
10/06/2009
249
09/10/2010
73

09/17/2010
10
1O/06/200S
249
06/04/201C
82

09/15/201C
11
10/06/2005
249
05/17/20lC
95

09/15/201(J
11
10/06/2009
249
05/04/20 lCl
104

09/02/2010
19
10/01/2009
250
04/29/2010
107

08/12/201C
36
10/01/2009
250
04/22/2010
112

07/10/2010

09/29/2010

09/27/2010
12
11/06/2009
225
09/10/2010
16
09/09/2010
15
08/26/2010
2Z
02/24/2010
153
05/06/2005
1353
05/06/200
1353

09/27/2010
12
08/03/2009
292
06/04/2010
19
09/09/2010
15
08/16/2010
27
02/09/2010
163
03/18/2005
1389
03/18/200
1389

09/26/2010
12
07/14/2009
306
06/01/2010
21
08/18/2010
30
07/28/2010
43
02/03/2010
165
03/08/2005
1396
03/0B/200
1396

09/22/201C
16
05/11/2009
350
OS/26/2010
25
06/29/2010
65
06/18/2010
68
12/02/2009
209
01/28/200S
1422
01/28/200
1422

49
10/01/200S
250
02/09/20lC
200

04
05

11

06
07

08

09
10

HQ
AGENCY

OVERALL

04/21/2010
113
09/14/2010
13
09/25/2010
4
. 09/08/2010
17
03/31/2010
128
06/15/2005
1327
06/15/200",
1321

.

03/16/2010
139
09/14/2010
13
09/19/20HJ
10
09/03/2010
18
03/0B/201lJ
145
06/08/2005
1333
06/08/200
1333

11/16/2009
220
09/10/2010
15
09/13/20Hl
13
OS/30/201lJ
21
02/25/2010
152
OS/25/2005
1342
OS/25/200
1342

06/15/201C
61
10/01/2009
250
12/04/2009
218
09/30/2010
8
08/24/2010
34
03/04/2009
639
OS/26/2010
25
05/10/2010
96
06/13/2010
72
11/17/2009
222
01/05/200S
1438
01/05/200..
1438

01/06/2009
400
08/21/2009
265
11/09/2009
224
08/03/2010
79
12/16/2009
208
01/05/2008
687
OS/25/2010
28
02/03/2010
166
06/02/2010
75
02/23/2009
405
01/04/2005
1439
01{04/200
1439

05/01/2007
840
06/16/2009
327
06/03/2009
317
12/08/2008
457
03/03/2010
244

11/02/2001
728
04/07/2009
374
03/03/2009
399
05/04/2009
358
08/1B/200S
531
12/01/2004
1461
12/01/2004
1461

18

--

-

-

- - - -- -- - Number
Granted

--

- ... -- - ,.
- -- A. Requests for Expedited Processing
,..

Number
Denied

Median
Number of
Days to
Adjudicate

-- - ... -

-- -

Average
Number of
Daysto
Adjudicate

-
Number
Adjudicated
Within Ten
Calendar Days
41

01

1

3

<1

<1

02
03
04
05

3

17

4

5.1

16

1

11

2

2.66

12

2

13

6

6.6

13

5

9

5

4.92

13

~6

4

11

6

5.06

13

107

1

1

7

7

2,

08

2

6

4

5.12

7

109

1

8

8

9

6

10

3

8

3

3.63

11

~Q

20

76

S

5.67

80

~GENCY

43

163

5

5.34

~VERALL

178
-

-

--
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B. Reauests for Fee Waiver
Number
Granted
~H

02

14

Average
Number of
Days to
Adjudicate

Median
Number of
Davsto
Adjudicate

Number
Denied

3

2

5.43

11

10

6

6.52

p3

25

21

4

4.04

~4

31

23

3.5

4.92

05
06
07

28

20

4

5.47

22

18

4.5

7.5.

12

1

5

5.07

08

18

5

3

4.39

09

13

11

6

6.16

10
HQ
AGENCY
bVERAlL

22

18

4

6.2

143

73

4

6.9i

339

202

4

6. 12 1

-

-

20

IX. FOIA PERSONNEL AND COSTS
PERSONNEL

COSTS
•

Number of

Number of
Equivalent
Full-Time
FOIA
Employees

Full~Time

FOIAEmplovees

Total
Number of
Full-Time
FOIA Staff

01

0

3.00

02

5

3.77

8.77

03

6

0.00

6.00

04

12

0.67

~5

7

9.3

~6

2

10 7

2

108
109

Processing
Costs

LitigatlonRelated
Costs

Total
Costs

i

$0.00

$465,892.64

$1,395,149.41

$0.00

$1,395,149.41

$934,383.79

$0.00

$934,383.79

12.67

$1,947,478.77

$11,467.66

$1,958,946.43

16.30

$2,798,936.06

$0.00

$2,798,936.06

0.00

2.00

$328,242.87

$0.00

$328,242.87

0.00

2.00

$589,570.78

$0.00

$589,570.78

5

0.67

5.67

$940,125.00

$0.00

$940,125.00

1

9

10.00

$1,508,245.59

$0.00

$1,508,245.59

3.00

$465,892.64

10

0

2.0

2.00

$321,032.00

$0.00

$321,032.00

HQ

11

46.0

58.50

$9,300,000.00

$450,000.00

$9,750,000.00

57

74.41

130.41

$20,5.29,056.91

$461,467.66

$20,990,524.57

~GENCY

PVERALL

-

(*) - FTE = $150K.

21

- --

-

-

-- -----

_._------

-

--

--

....... -


Percentage of Total Costs

Total Amount of Fees
Collected

01

$2,250.57

0.48

02

$32,104.33

2.3

03

$37,080.11

3.97

04

$22,444.63

1.14,

OS

$37,577.67

1.34

06

$20,647.68

6.29

107

$170,484.99

28.91

108

$15,143.85

1.61

09

$12,440.56

0.82

10

$23,459.17

7.30

HQ

$90,575.14

0.92

$464,208.70

2.21

~GENCY

IoVEB,ALL

XI. FOIA Reaulations (Includina Fee Schedule
For more infor:mation, please consult the EPA FOI Regulations. They can be found at the following website: http://www.epa.Qovlfoialfolareg.htm
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XII. BACKLOGS. CONSULTATIONS, AND COMPARISONS
A. Backlogs of FOIA Requests and Administrative Appeals
Number of Backlogged
Appeals as of End of
Fiscal Year

Number of Backlogged
Requests as of End of
Fiscal Year

01

0

.

02

30

-

03

0

-

04

0

-

as

0

-

06

11

-

07

0

'"';

08

0

-

09

0

.

I

10
HQ

3

-

285

77

A.GENCY

329

OVERALL

77

_

.....

_._ _ . 
...
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B. Consultations on FOIA Requests Received, Processed, and Pending Consultations
Number of
Consultations Received
from Other Agencies
that Were !ending at
EPA as of
Start ofthe Fiscal Year

AGENCY
OVERALL

44

11

Number of.
Consultations Received
from other Agencies
that Were Pending at
EPA as of
J;nd of the Fiscal Year

Number of
Consultations Received
from other Agencies
that Were !rocesse<l by
EPA During
the Fiscal Year

Number of
Consultations
Received from Other
Agencies. During the
Fiscal Year

28

I

271

I

C. Consultations on FOIA Requests Ten Oldest Consultations Received from Other Agencies and Pending at
EPA
10th Oldest
Consultation and
Number of
Days Pending

!AGENCY

~LL

L -__

9th

1/6/2011l 1/4/20lC
185
183

8th

7th

6th

5th

12115/2009 12/2/2009 11/9/2009 8/19/2009
198 ,
207
223 ,
280

4th

9/2S/200€
505

3rd

9/23/20013
506

2nd

12/20/2006
948

Oldest Consultation
and Number of
Days Pending
1/30/2006
1171

24

D. Comparison of Numbers of Requests from Previous and Current Annual Report Requests Received,
Processed, and Backlogged

~1

NUMBER OF REQUESTS BE~~Illr;g
Number Received
Number Received
During Fiscal Year
During Fiscal Year
from Last Years
from Current
Annual Report
Annual Report
275

~2

1890

250
1758

NUMBER OF REQUESTS E!BQ~&:i:i&g
Number Processed
Number Processed
During Fiscal Year
During Fiscal Year
from Current
from Last Years
Annual Report
Annual Report
2.53
262

1884

1578
~---

1446

03

1252

1436

1280

04

790

654

776

828

pS

1569

1600

1599

1605

06

518

583

621

586

p7

521

530

522

528

08

341

370

341

366

09

587

526

595

516
446

10

459

449

458

HQ

2115

2053

2066

1919

10409

10404

10071

p.GENCY
QVERALL

10317
~----

,

25

Number of Backlogged
Requests as of End of
the Fiscal Year from
Current Annual Report

Number of Backlogged
Requests as of End of
the Fiscal Year from
Previous Annual Report
~H

5

0

02

19

35

03

0

0

04

0

0

05

2

06

21

~7
08

0

0

0

0

0

0

~9
110
I

0

...-U

3

3

~Q

262

285

!AGENCY
PVERAll

332

329
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E. Comparison of Numbers of Administrative Appeals from Previous and Current Annual Report Appeals
Received, Processed, and Backlogged

NUMBER OF APPEALS I!BQ5::IiiSSEQ
Number Processed
Number Processed
During Fiscal Year
During Fiscal Year
from Current
from Last Years
.
Annual Report
Annual Report
215
217

NUMBER OF APPEALS lu;t~l~eg
Number Received
Number Received
During Fiscal Year
During Fiscal Year
from Last Years
from Current
Annual Report
Annual Report

HQ

167

204

IAGENCY
PVERALL

167

204

Number of Backlogged
Appeals as of End of
the Fiscal Year from
Previous Annual Report

-_ _.
..

-

-_

.............. _.. _.

__ ...

-~

Number of Backlogged
Appeals as of End of
the Fiscal Year from
Current Annual Report
77

79

~GENCY

IoVERALL

215

217
-

HQ

I

77

79
----.-~

-

--~

..
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F. Discussion of Other FOIA Activities (Optional)
In FY2010, EPAs' FOIA program:
•
•
•

reduced EPA's backlog of overdue FOJA request to 329;
improved the Agency's effectiveness and consistency by consolidating and standardizing procedures to respond to fee waivers
and expedited processing requests;
increased transparency and access to information by proactively posting information that is frequently sought through FOIA
requests and by launching an on-line Web site informing FOrA requesters of the status of their requests.

Even before the President's 2009 memoranda on access and disclosure, EPA's National FOIA Program embarked on an effort to
improve timeliness, accountability and transparency in the processing of FOlA requests submitted to the Agency. In the early part of
2000, the Agency had over 23,000 overdue FOJA requests and two of the oldest overdue requests in the federal government. EPA
revised procedures and processes, deployed updated information technology tools, and collaboratively worked with subject matter
experts across the Agency to successfully reduce the number of pending FOIA requests from 23,000 to 783 by the end of FY2008.
EPA was able to further reduce its overdue FOIA request to 329 by the end of FY20 IO.
In embracing the President's mandate for greater transparency, the National FOIA Program worked with EPA Headquarters and
Regional Offices to make data bases containing information that is frequently requested under FOIA available to the pUblic through
EPA's Web sites. For example, an individual who seeks to export an automobi.le is required to produce a certificate issued by EPA .
.In the past, the individual had to submit a FOIArequest for the certification and wait for the Agency to respond to the request.
Promoting transparency, quicker access and accountability, staff worked with program office responsible for these certificates to make
the database available online. The public can now go directly to EPA's FOIA Web site (epa.gov/foia) and print the certiflcate(s) in
seconds as opposed to waiting days, or weeks to obtain the necessary documentation. Another example of greater transparency.and
promoting accountability is the "Status of My FOIARequest" (http://www.epa.gov/foialfoiarequeststatus.htm\}.. This tool allows
requesters to easily obtain the status oftheir FOIA requests on·line. EPA also launched a FOIA dashboard. a listing of all FOIA cases
where fee waivers were granted and developed. In response to the many FOIA requests for information on environmental conditions
of a property or lot, EPA developed the on-line tool, MyProperty (www.epalgov/myproperty). MyProperty searches mUltiple EPA
and state databases for records of environmental interest. This tool allows the public, real estate agents, mortgage banks, engineering
and environmental consulting firms and others with a need to know if EPA environmental databases have records on a specific
property without filing a FOJA request. The search results are identical to the information provided when a FOJA request is filed
with EPA for these records.
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EPA continues its commitment to seek additional data and tools to enhance transparency and meet the needs of the requester
community while looking for innovation.
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Response to Questions 4 and 5
!

Case Caption

Payment Amount

Miccosukee Tribe ofIndians v. EPA, No. 05
2ID23-CIV-MOORE (S.D. Fla.)

$20,000

Natural Resources Defense Council, Inc. v.
EPA et. aI, 06-CIV-2676 (JSR) (S.D.N.Y.)

$25,000

Natural Resources Defense Council, Inc. v.
EPA, No. 08-CVI-2443 (DLC) (S.D.N.Y.)

:

Natural Resources Defense Council, Inc. v.
EPA, No. 08-cv-6234.(VM) (S.D.N.Y.)
Public Employees for Environmental
Responsibility v. EPA, Civ. Action No. 09-723
(GK) (D.D.C.)

$12,000

$3,000

I
$1,000

Public Employees for Environmental
Ret.ponsibility v. EPA, Civ. Action, No. 09-939
(RWR) (D.D.C.)

$2,200

Northwest Environmental Advocates v. Locke,
Civ. No. CV 09-0017 (PK) (D. Ore.)

$8,500

Sierra Club and Environmental Integrity
Project v. EPA, No. C 09-5662 (MEJ) (N.D.
CaL)

!

$21,750

Public Employees for Environmental
, Responsibility v. EPA, Civ. Action 05-0655
(RCL) (D.D.C.) (Court issued minute order)
I

Natural Resources Defense Council, Inc. v.
DOD, No. CV-04-2062 (RZx) (C.D. Cal.)*

i

$2,500
EPA share was $24,926.19 (total paid
. $106,625)
!

Reilly v. EPA, No. 05-10450-RBC (D. Mass.)
(electronic order)*

$25,000

Our Children's Earth v. EPA, No. 08-00426
(SOM KSC) (D. Haw.)*

$18,914.50

Glynn Environmental v. EPA, No. 2:09-002
.

I(S.D. Ga.)*

I

$62,668

i
f

Case Caption
Judicial Watch v. Department ofEnergy, No.
10-0246 (HHK) (D.D.C.) (no dismissal order
was entered)'"

Payment Amount

EPA share was $175 (total paid $350)

* In cases marked with an asterisk, the court did not issue an order entering the settlement
agreement.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No. 05-21023-CIV-MOORE
MICCOSUKEE TRIBE OF INDIANS
OF FLORIDA, a federally recognized
Indian Tribe,
Plaintiff,
vs.
UNITED STATES OF AMERICA, THE
ENVIRONMENTAL PROTECTION AGENCY,
STEPHEN L. JOHNSON, Acting Administrator of
the EPA, JIMMY PALMER, Regional Administrator
of the EPA, Region IV,
Defendants.
______________________________

~I

ORDER OF DISMISSAL
THIS CAUSE came before the Court upon the Parties' Stipulation of Compromise
Settlement and Dismissal (dkt # 86).
UPON CONSIDERATION of the Stipulation and being otherwise fully advised in the
premises, it is
ORDERED AND ADJUDGED that the Court's Order (dkt # 74) of February 26, 2007,
awarding costs in Defendants' favor in the amount of$1,293.30 is hereby VACATED. Defendant
Environmental Protection Agency shall pay to Plaintiff, Miccosukee Tribe of Indians of Florida,
the amount of $20,000.00 in attorneys' fees, with each party to bear its own costs. This cause is
hereby DISMISSED WITH PREJUDICE. All pending motions are DENIED AS MOOT. This
case remains CLOSED.
DONE AND ORDERED in Chambers at Miami, Florida, this

~/, day of December,

2008.
. MICHAEL MOORE
UNITED STATES DISTRICT JUDGE
cc:

All counsel of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. OS-21023-CN-MOORE

. MICCOSUKEE TRIBE OF INDIANS
OF FLORIDA, a federally-recognized
Indian Tribe,
flainti~,
VB.

UNITED STATES OF AMERICA,
. THE ENVIRONMENTAL PROTECTION
AGENOY, STEPHEN L. JOHNSON,
Acting Administrator ofthe EPA,
JIMMY PALMER, Regional Administrator
ofthe ,EPA, Region IV,
Defendants.

------------------.----------------~/
:

~TIPVLATIQN

OF COMPROMISE SE'ITLEMENT AND DIS:MISSAL

Plaintiff, Miccosukee Tribe ofIndians ofFlorlda, and defendants, United States of America,
the Environmental Protection Agellcy ("EPA"), Stephen L. Johnson, Administrator ofthe EPA, and
Jimmy Palmer, Regional Administrator of the EPA, Region IV, by and through their respective
counsel and pursuant to Fed. R. Civ. P. 41{a), hereby stipulate and agree as follows:
L

Defendant EPA shall pay to plaintiff, Miccosukee Tribe of Indians of Florida, the

amount oftwenty thousand dollars ($ 20,000.00) in attorneys' fees, with. each party to bear its own
costs. Payment shall be made by check payable to, Lehtinen· Riedi Brooks Moncarz, P.A. Trust
Account. Defendants agree to relinquish any right to collect any costs previously awarded in this
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action and not to seek any further award of fees or costs in this action. Consistent with this
agreeplent, the partfes request that the Court vacate its February 26, 2007, order awarding costs in
defendants' favor in the amount of $1,293,30.
2.

'Plaintiff agrees to accept the sum of$20,OOO.OO in full and complete settlement and

satisfaction ofany and all claims, demands, rights, and causes ofaction plaintiff or its counsel have
or may· have against defendants in the above-captioned action, including any and all claims for
attorneys' fees and costs.
3.

This agreement is entered into by the parties for the purpose of compromising

disputed claims and avoiding the expenses and risks offurther litigation regarding these claim,s and

shall not constitute, and should not ,be construed as, an admission on the part of the defendants or
their successors, or ofthe United States of America, its agencies, officers) agents, or employees.
4.

The parties further stipulate and agree that this action shall be dismissed with

prejudice.

2
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Respectful1y subIDitted,

December 3, 2008

LEHTINEN RIEDl BROOKS MONCARZ. P .A.
Dexter W. Lehtinen, Pla. Bar No. 265551
<Felippe Monean. Fla. Bar No. 182109
7700 North Kendall Dr., Suite 303
Miami, Florida 33156
Tel: (305) 279-1166
Fax: (305) 279-1365
fmoncarz@lehtinen1aw,wm

BY.~)
DEX

RLBHTINEN, Esq.
Coumelfor Plaintiff, Miccosukee Tribe

<

December

3't

~

,2008

R. ALEXANDER ACOSTA
~EDSTATESATTORNBY

~

-

By:~-

COLE M. P
7\.NDEZ
Assistant U.S. Attorney
Assigned No. A5500016
99 N.B. 4th St., Suite 300
Miami,.Florida 33132
Tel: (305) 961-9333
Fax: (305} 530-7139
Carole.Fernandez@Usdoj.gov
Counsellor Federal Defendants
<

Jan-OS-D7 12:Z5pm

From-NATUPAL ReSOURCES OEFENse COUNCIL

IZ11ZS55393

T-7Z5

F-6r4

P 02104

UNITED 'iTATES DISTRICT COURT
SOUTH!:. tN DISrRlCT OF NEW YORK

. ·.",. . . --" .. ·"' ............ -----""' ....... -----x

ECFCASE

NATUR..t· L RESOURCES DEFENSE
COUNCL, INC.,
Plaintiff,

06 Civ. 2676 (JSR)

• against -

STlPULATioN AND ORDER
REGARDING ATTORNEYS'
FEES AND COSTS

UNITED STATES ENVIRONMENTAL
PROTE(, nON AGENCY; and the
tJ'N'lTEr: STATES DEFARTMENT OF
JUSTICI:,

Defendants.

--_.-. --------·_----------·_--x
The parties to the above-captioned action. by their undersigned representatives,
hereby a, ree as follows:
1.

The united States will pay to plainriffthe sum of $25,000, in attorneys' fees

and litig:tion COStS, pursuant to the Freedom of Infonnation Act (,'FOIA"), S U.S.C. § 5S2(a)(4)(E).
Plaintiff .1nd defmdants agtee tha.t this

SUIl'!

constitutes a full and complete settlement of any claims

by pIa-im ;fr for attorneys' fees and litigation costs under any provision of Jaw that plaintiff assl:rted cr

could h,\ Ie asserted in connection with this action, except that, consistent with paragraph 4 of the
StipulatLln and Order, dated September 27,2000, previously entered by the Court (the "September

27,200, Stipulation and Order"), if this action is reinstated pursu3ht to paragraph 3 ofthe Sc;.'Iltemb, r
271 200,: Stipulation and Order, nothing herein shall be deemed to waive or bar any claims pbtintiff
may

ha.. e lor recovery of fees or COSTS under FOlA arising from the motion to reinstate the action alld

USDCSDNY
DOCUMENT
ELECTRONICALLY FILED
DOC#: ____________
DATE FILED: 1-16 - 07

JAtH3.5-2fl07

12: 21

12122555.393

99%

P.02

Jan-Os"or

From-NATURAL RESOURCES DeFENSE COUNCIL

rZ:Z5PIll

1212Z5553S3

T-715

P 03/04

F-074

any Ijtigat: .:m of the action subsequent to reinstatement, and defendants reserve any and all arguments
in OPpOSil}n and defenses to any such claims.
2.

Nothing in this Stipulation and Order shall constitute an admission that

defendant:. or their agents, servants or employees. arc liable for any attorneys' fees or litigation
costs, or t: at plaintiff"substantially prevailed" in this action under S U.S.C. § 5S2(a)(4)(e), or is
entitled tc anyanomeys' fees Or litigation costs. This Stipulation and Order is entered into by both
parties fOJ lhe sole purpose of compromising disp\lted claims and avoiding the expenses and risks of
litigation '. ollcerning attorneys' fees and litigation costs.
DATED:

New York. New York
January 5, 2007
NATURAL RESOURCES DEFENSE
COUNCIL, INC.

.;;:::a,..

By:
)t'

~~

'"co;:

MlrCHEllS. B~RNARD (MB-S823)
LAWRENCE M. LEVINE (LL-2994)
AMELIA E. TOLEDO (AT-707S)
Telephone: (212) 727·2100
Facsimile: (212) 727 ·1773

Page 2 of 3

TAt 1-05-21307

12: 21

12122555393

P.03

Jan-OS-OT lZ:ZSpm

From-NATU~AL

RESOURCES DEFENSE COUNCIL

12122555393

T-7ZS

P 04/04

F-&T4

MICHAEL 1. GARCIA
United States Attorney for the
Southern District of New York
Attorney for Defendants
By:

~??t~

ROSS E. MOR.RlSON (RM-7271)
Assistant United States Attorney
86 Chambers Street, 3,d Floor
New york. New York 10007
Telephone: (212) 637-2691
Facsimile: (2! 2) 637-2686

so ORr, ERED:

Page 3 of 3
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USDCSDNY

DOCUMENT
ELECTRONICAllY FILED
DOC#: ______~---DATE FILED: 3/1 (i (c 1

UNTTED STATES DISTRICT COURT
SOUTHER..:'l ~ISTRJCT OF NEW YORK
. . . •....···"'..•.. . . . . -_·.... "'.........•....•......._-,...:.-....... ·-·_·__ .. -......·_-x
l\ATURAL RESOURCES DEFENSE

COUNCIL, INC.,
Plaintiff.

No. 08 Civ. 2443 (DLC)
STJPVL~TJON

- Y.•

UNITED STATES ENvIRONMENTAL
PROTECTION AGENCY,

AND ORDER
OF SETTLEMENT AND
DISMISSAL

Defendant

., ...._.............................._.......................................•.. . --·....•••..·•..-·x
WHEREAS. P!aintifl'N!ltural ResOu.tces Defense Council, Inc. r'NRDC'"') filed this suit
in the United States Dtstrict Court for the Southern District cfNew York (the "Court") pursuant
to Ihe Freedom" of Information Act ("FOJA',), 5 U.S.C. § 552, seek.ing t.~e retease of cel1ain
information by Defendant United States Environmental Protection Agency ("EPA"), and seeking

a fee wZliver pUr!l1lant to 5 U.S.C. § 5S2(a)(4)(A)(iii) in connection with its request;
WHEREAS, on June 3,2008, NRDC moved for summary judgment on its entitlement to
the fee waIver;

wm::REAS, on August 19,2008, \he Court granted NRDC's motion for summary
judgulent in parI and denied it in part;
-.-- - WHEREAS r EPA has produced to NRDC certain of the doc\\mcnts it requested in

----------_._--

--"'---'

connection with its F01A request; and
WI IEREAS, NRDC has informed EPA that it no longer wishes to pursue the fOrA
request further.
IT IS HRREBY STtPULATED AND AGREED, by lind between the panies, as follows:

Case 1:08-cv-02443-0LC Document 30
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NRDC hereby dismisses with prejudice any and all c:laims NRDC now ball or may

hertafter acquire against EPA or the United States of America C'United Stlltes"}. or any
department, agency. officer. Or employee of EPA andlor the United States, related to or arising
out ofNRDC's ForA reques1 or fee waiver at iss!le in this action.

2.

EPA shall pay to the NRDC the sum ofS12,ooO.00 in attorneys' fees and

litigation costs, pursuant to 5 U.S.C.§ SS2(aX4)(E), which sum NRDCllgrees 10 accept us full
payment of any attorneys' fees and Costs NRDC bas incurred or will incur in this action for
services performed up to the dale of this Stipulation and Order. Upon payment, NRDC releases
the United States, including EPA, from any claims regarding such fees Uld costs. If EPA has not
completed payment within 60 days, it wilUnformtne Court as to the reason for.the delay.
).

The parties understand and agree that this Stipulation and Order contains the

entire agreement between them, and that no statements, representations. promises, agreements, or
negotiations, or-a! or otherwise. between the purties or their counsel that are not included herein
shall be of any force or effect.
4.

Tbe Coun shall retain jurisdiction over any issues that may arise relating to this

Stipula1ion and Order.
Dated: March:...... 2009
- - - - - - - - --.. -  -------..NAllJaAL.RESOlJ9,CES D:E~£ C~ClLj.lNc.....--- .,.--
By;

~~~~~~~~~------------Sarah
pton

1200 New Yor. Ave.,
Washingt()n~ DC 20005

Tel: (202) 289-2405

Fax: (202) 289·1060

Em~l:sHPton~lu"et@rut:l

tt..1:"f t...-u y ~.d/A

~~~-

~ ~ ~u_ -(It-'t,!p~

..... -... __ __ ___

5
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LEV L. DASSlN
Acting United States Attorney for the
Southern Di'

By:

New Yark

J~e~~~~run~e~~~~------

Assistant United
esAttorney
86 Chambers Street, 3rd tloor
New Yerk, New York 10007
Tel: (2~2) 637·2679
Fax: (212) 637·2717
Email: leem-David.Bamea@usdoj.gov
SO ORDERED:

HON. DENISE L. COTE

United Stales District Judge

--------- -- - -,--, " - - - - - 
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UNITED STATES DISTRICT COURT
SOUTHEltN DISTRICT OF NEW YORK
-. -------.-------.--.------ -- -------------------.x
NAruRAL RESOU!tCES DEFENSE
COUNC1L, INC.,

Plaintiff,

No. 08-cv-6234 (VM)

- v. -

S'TIPULATION AND ORDER

UNITED S'l'ATES ENVIRONMENTAL
PROTECTION AGENCY,

. OF SETTLEMENT AND
DISMISSAL

Defendant.

IT 18 HEREBY STIPULATED AND AGREED, by and between Plaintiff Natural
Resources Defense Council. Inc. C'NROC") and Defendant United States Eiwironmental

Protection Agency ("EPA") (coli e1::t ively "the parties"), as follows;
I.

NRDC haying received documents responsive to the Freedom of Information Act

("F01A") request that is the subj~t of this litigation, and having received EPA's agreemenl to

-

.

pay NROC the sum of $3,000.00 for its attorneys' fees and litigation costs pursuant to 5 U.S.C. §

SS2(a){4){E), this 6ction is hereby dismissed with prejudiCe, except that the Court shall retain
jurisdiction (0 enforce EPA's obligation to make the agreed-upon payment. The parties will

infonD lhe Court within 60 dnys 0f such payment.
2.

The parties understand and agree that this Stipulation and Order contains the

entire agreement between them. and that no statements. representations, promises, agreements, or
negotiations, ora} or otherwise, between the parties or their counsel that arc not included herein
shall be of any force or effect.
//

1

r USDS SDNY

//

!

,~~~=CALLY
: DOC #:
' D\TF. rrr .ED:

-'"

_...

,:1

I

'I
IU /' q,~..()--9: ~
. ---

..,

.
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2008

NATURAL RESOURCBS DEFENSE COUNCTL, INC.
By:

~~~~~~~~~--~------~

Selena K. Kyle (adplitte
111 Sutter Streel, 20th

San Francisco. CA 94110·113)
Tel: (41S) 875.0)00
. FI1X:(415) 875-6161
Email: skyle@nrdc.org

MICHAEL J. GARCIA
UNITED STATES ATTORNEY FOR THE

SO.UTHE.RNDI~.FNEW. VORK
By:

~

----=

Jean v'
. ea
Asslsusnt Uni.ted States Attorney
86 Chambers Street. 3rd floor
New York, New YQrk 10007
Tel: (212) 637-2679
Fax: (212) 637-2717
Email: Jean~David.Barnea@1.lsdoj.gov

SO ORDERED:tt tJ-~ ~.
t\.

Hon. Victor Marrero
United States District Judge

2
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CERTlFJCATE OF SERVICE

1. Selena K. Kyle, hereby certify that on October 8, 2008, r caused tbe foregoing document:
STJPULA nON AND ORDER OF SETnEMENT AND DISMISSAL

to be served, by electronic mail and 'first-class mail, on the following counsel:
Jean-David Bamea
Assistant United States Allorney
86 Chambers Street, 3rd Floor
New York, NY 10007
Jean-David.Bamea@usdoj.gov
Attorney for Defendant United States Environmental Protection Agency
I declare under penalty of perjury that the foregoing is true and correct.
October 8. 2008:

lsI Selena K. Kyle

Selena K. Kyle
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UNITED STATES DISTRICT COURT
FOR THE DISTRlCT OF COLUMBIA
PUBLIC EMPLOYEES FOR
)
ENVIRONMENTAL RESPONSIBILITY, )
)
Plaintiff,
)
)

v.

)
)
u. S. ENVIRONMENTAL PROTECTION )
AGENCY,
)
)
)
Defendant.

Civil Action No. 09-723 (OK)

STIPULATION OF SETTLEMENT AND DISMISSAL
Plaintiff, Public Employees for Environmental Responsibility ("PEER"), and Defendant,
U.S. Environmental Protection Agency ("EPA"), hereby settle and compromise the above
entitled lawsuit brought under the Freedom ofInfonnation Act ("FOIA") on the following terms:
1. Plaintiff agrees to dismiss this suit with prejudice.
2. Defendant shall pay $1,000.00 (one thousand dollars) in attorneys' fees and
costs to Plaintiff. Payment ofthismoney will be made by electronic funds transfer within thirty
days after receiving notification of the Court's entry of this Stipulation and after counsel for
Plaintiff provides the necessary information to counsel for Defendant to effectuate the transfer.
3. This Stipulation of Settlement constitutes the full and complete satisfaction of any and
all claims arising from (a) the allegations set forth in the complaint filed in this lawsuit and (b)
any litigation or administrative proceeding that Plaintiff has brought, could bring, or could have
brought regarding Plaintiff's FOIA request

hi this case.

4. This Stipulation of Settlement does not constitute an admission of liability or fault on
the part of Defendant, the United States, its agents, servants, or employees, and is entered into by

Case 1:09~cv-00723-GK
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both parties for the sole purpose of compromising disputed claims and avoiding the expenses and
risks of further litigation.
5. This Stipulation of Settlement is binding upon and inures to the benefit Of the parties

hereto and their respective successors and assigns.
6. The Court retains jurisdiction over enforcement of any other provisions of this

Stipulation of Settlement.

7. Execution and filing of this Stipulation of Settlement by counsel for Plaintiffs and by
counsel for Defendant constitutes a dismissal of this lawsuit, with prejudice, effective upon entry
by the Court, pursuant to Rule 41 (a)(t)(ii). Any and all remaining issues are waived.

Respectfully submitted,
lsI
PAULA DlNERSTEIN.D.C. Bar # 333971
Public Employees for Environmental Responsibility
2001 S Street, NW,Suite 570
Washington, D.C.20009
(202) 265·7337

CHANNING PHILLIPS. D.C. Bar # 415793
Acting United States Attorney

RUDOLPH CONTRERAS, D.C. Bar #434122
Assistant United States Attorney

lsi
HARRY B. ROBACK, D.C. Bar # 485145

June 1,2009

Assistant United Stlltes Attorney
United States Attorneys Office
555 4th Stteet~ N.W.
Washington. D.C. 20530
Tel: 202·616-5309
harry.roback@usdoj.gov
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2~ daYOf~2009.

~s~~&~

United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
PUBLIC EMPLOYEES FOR
)
ENVIRONMENTAL RESPONSIBILITY, )
Plaintiff.

)
)
)

)
)
U. S. ENVIRONMENTAt PROTECTION )
)
AGENCY,

v.

Civil Action No. 09-939 (RWR)

FILeD
AUG 1 ~ 2009

)

Defendant.

_._---

)
)

NANC't MAYER ,tMI1TIN61~. cl.f.RK
u.s. DISTRICT cOURT

STJPl[t,.AIION OF S ETIl.EMENT AND DISMISSAL

Plaintiff, Public Employees for Envimnmontal Responsibility ("PEER"). and Defendant.
U.S. Environmental Protection Agency ("EPA"), by and through the United States Attorney

for the District of Columbia, hereby agree and stipulate that the above-captioned civil

action shall be settled and dismissed on the following terms:
1.

Settlement PAyment. Defendant shall pay plaintiff the total sum ofS2,200

(two tOOusand and \Wo hundred dollars). This payment shall be made by an electronic

transfer of funds OR specified in iniltfuctionA provided to defendant'S counsel by plainliff's
counsel in writing. Payment shall be made as promptly as practicable, consistent with the
normal processing procedures followed by tne Department of Justice and the Department
of the Treasury, following the dismissal of the above-captioned civi I action. Plaintiff and
plaintiff's coun3cI shall co-operate with deFendant to insure that all documentation
required to proces..<; this payment is complete and accurate. TIli8 payment is im:lusive of

plaintiff's attorney's fees, costs, and other litigation expenses. and defendant shall have

Case 1:09-cv-00939-RWR

Document 8

no further liability for those fecs,costs, and

eXpenses..

Filed 08/24/2009

Page 2 of 7

Plaintiff and plaintiff's counsel

shall be responsible for the distribution of the payment among themselves.

2.

Dismissal with PrQjudjce. Defendant's counsel may file the fully execuled

Stipulation with tbe Court at any time after the date on which the Stipula.tion was signed
by both p1aintiffand defendant. and such filing shall constitute a dismissal of the above

captioned civil action with prejudice pursuant to Fed. R. Civ. p, 41(a){J)(A){ii), except

that the Court shall retain jurisdiction to enforce the terms of this Stipulation. Promptly

afterthe dismissal of the abovo-captioned civil action, plaintiff sball dismiss Ilny pending
administrative complaints regarding Plaintiff's FOrA roquest in this O&."Ie, with pr~udil."I:.
3.

Relg~c,

This Stipulation provides for the full and complete satisfaction of

all claims which bave been or could have been asserted byplainfiff in the above

captioned civil action and any pending administrative complaints regarchng'l>laintiff's
FOIA request in this case,

4.

No Assignment Plaintiff represents and wan'ants Utat it iii the sole lnwful

owner ofall the rights and claims which it has settled and released herein, and that it has

not transferred or assigned any ofthose rights and claims or any intei'cst therein. Plaintifr
shall indemnify, hold hannleM, and defend the defendant, the Agency, and the United

States. its agencies and officials, and its present and·former employees nnd agents, in their

official and individual capacities, from and against any transferred, assigned, or
subrogated intereSts in those rights and claims.
S.

No Admis$ion of Liability. TIlis Stipulation has been entered into by

2
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plaintiff!llld defendant solely for the purposes of compromising disputed claims without
protrac.:ted legal proceedings and avoiding the expense and risk of!ruch Iifigation.
Therefore. this Stipulation is not intended and shall not be deemed an admission by either

pnrty of the merit or Jack ofment of the opposi~g party's c1n.imll Rnd defenses. Without
limiting the generality of the foregoing, thi!l Stipulation docs not constitute, and

shan not

be construed as, an admission that defendant, the Agency, or any {)fthe Agency's present
aT

fonner employees or agents violated any of plaintiffs rights or any laws or regulations.

or 8S an admission of any contested fact alleged by plaintiff in connection with this case
or otherwise. This Stipulation may not be used as evidence or otherwise in any civil or
administrative action or proceeding against defendant. the Agency, or the United States or
any of its agencies or officials or present or former employees or agents, either in lheir
official or individual capacities, except for proceedings necessary to implement or enforce
the terms hereof.
6.

Tax Consequences. Plaintiff acknowledges that it has not relied on any

representations by defendant or defendant's employees or agents as to the tax
consequences of this Stipulation or any payments made by or on behalfof defendant
hercllndcr. Plaintiff shall be solely responsible for compliance with all federal, state, and

local tax fIling requirements and other obligations arising from this Stipulation that arc
applicable to plaintiff.
7.

Entire Agreement This Stipulation contains the entire agreement betwt.'ell

the pllrties hereto and supersedes all previous agreements, whether \vrittcn or oral,
3
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between the pfuties relating to the subject matter horcof..No promise or inducement has
been made except asset forth herein. and no representation or understanding, whether
written or oral, that is not expressly set forth hereln shall bo enforced or otherwise be
given any force or effect in connection herewith.
8.

Amen.dl11ent~.

The tenns olibis Stipulation may not he modified or

amended, and no provision hereof shall be deemed waived, except bya written instrument
signed by the party to be charged with the modification, amendment, or waiver.

9.

Constrns;tion. The parties acknowledge that the preparation of this

Stipulation was collaborative in nature. and so agree that anypresumption or rule that al)
agreernentis constrUed against its drafter shan not apply to the interpretation of this
Stipulation o.r any tenn or provision bereof.
10.

Headinlli. The paragraph headings in this Stipulation have been inserted

for convenience of reference only, and shall not limit the scope or otherwise affect the

interpretation of any term Or provision hereof.
11.

$cverabilil:t. The provisions of this StipuJation are severable, and any

invalidity or unenforceability of anyone or more orits provisions shall not cause the
entire agreoment to fail or affect the validity or enforceability ofthe other provisions
herein. which shall be enforced Without the severed provision(s) in accordance with the
remaining provisions of to is Stipulation
12.

Further Assuranc~'i. Each party agrees to take men actions and to execute

such additional documents as may be necessary or appropriate to fully effeCtuate and
4
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implement the terms ofthis Stipulation.
13.

Right to Cwp. If either plaintiff or defendant at any time believes that the

other party is in breach of this Stipulation, that party shall notify the other party of the
alleged breach. The other party shall then have thirty (30) days to cure the breach or
otherwise respond to the claim. The parties shall make a good faith effort to

re~lve

any

dispute arising from or regarding this Stipulation befure bringing the dispuTe to the
Court's attention.

14.

Notices, Any notice required or permitted tu be given pursuant to Ihis

Stipulation shaH be in writing and shall be delivered by hand, or tmnsmilted by fax or by

e-mail. addressed as follows or as each party may subsequently specify by written notice
to the other:
IflO plaintiff:

Paula Dincrstein
Public Employees for Environmental Ros.ponsibility
2001 S Street, NW, Suite 570
WiUlhington, D.C 20(J09
(202) 2654192 (fax)
pdiners!ein@peer.org

If to defendant:

Scott Albrighl
U.S. EPA
Office of GeneraICQunsel
lnfonnation Law Practice Group
Albright.Soott@epamajl.epa.go v

with copy to:

Andrea McBamettc
Assistant United States Anomoy

55S FO\lrth Street, N.W.
Washington. D.C. 20530
(202) 514-8780 (fllx)
Andrea.McBamc.:ttc@usdoj.gov

s
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ExecutiQu. This Stipulation may be executed in two or morecounierpruts,

15.

each ofwbiohshal1 be deemed to be an original and all ofwhich together shall be deemed
to be one

and the same agreement, A facsimjle or other duplicate of a signature shall

have the same effect as a manuaUy~exccuted original.
16.

QpyemiOa

Law. This Stipulation shall be governed by the laws of the

District of Columbia, Without regard to the choice of law rules· utilized in that jurisdiction,
and by the laws of the United States.
17.

BinsUng lUI~. Upon execution of this Stipulation by aU parties hereto

I

this

Stipulation shall be binding upon. and inure to the benefi1 of the parties and their

respective heirs, personal representatives. administrators,succesSors. and assigns. Each
signatory to this Stipulation represents and warrants that he OT she iI; fully !luthori7.ed to
enter into this Stipulation.

6

Case 1:09-cv-00939-RWR

Document 8

Filed 08/24/2009

Page 7 of 7

IN WITNESS WHEREOP, the parties hereto, inlending to be legaUybound, have

eXe¢uted this Stipulation on tho dates shown below.

_~Lk~'

c. 12--.~-4t-~

P ULA DINERSTEIN
D.C, Bar #I 3:)3971
Public Employees for Environmental
Responsibility

CHANNING D. PHfLUPS
D.C. RAR#415793
Acting United States Attorney

'f~~

2001 S Street.. NW, Suite 570

Washington, D.C. 20009
(202)

26S~7337

D.C. Bar1/. 434122
Assistant United Slates Attomey

4l.!J,~

Plaintiff's CoutlseI

ANDREA McBARNETTE
D.C. Bar #483189
Assistant United SCates Attorney
S55 Powth Street. N.W.
Washington, D.t. 20530
(202) 514-7153

His SO ORDERED this

_2_V_~_
1

..I.'y of

IJ4

aAAL'·J
J .• 2009.

ttu;j~

-=-:-~~:--:-~--'-

Richard W. Roberts

..........- .. -.- --. - - 

United Stales Districl Judge
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STEPHANIE M. PARENT, OSB #92590
parentlaw@gmail.com
4685 S.W. Flower Place
Portland, Oregon 97221
(503) 320-3235

FILED

PAUL KAMPMElER, WSBA #31560
pkampmeier@wflc.org
Washington Forest Law Center
615 S~ond Avenue, Suite 360
Seattle, Washington 98104-2245
(206) 223-4088 x 4
(206) 223-4280 [fax]

SEP 1 8 2009

Attomeys for Plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

NORTHWEST ENVIRONMENTAL" ADVOCATES,

Civ. No. CY09-0017,.PK

Plaintiff,
STIPULATED MOTION AND

v.

AGREED ORDER

DISMISSING FOIA CLAIMS
WITH PREJUDICE

GARY LOCKE.~.
Defendants.

STIPULATED MOTION AND AGREED
ORDER DISMISSING FOIA CLAIMS - 1
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STIPULATED MOTION
The parties in the above-captioned action hereby move the Court for entry of the parties'

agreed order dismissing with prejudice the fourth and fifth claims for relief in Plaintiffs
complaint. Plaintiff Northwest Environmental Advocates filed the complaint i11 this action on
January 6,2009. See Dkt. #1. Plaintiffs fourth and fifth claims for relief alleged violations of
the Freedom of Information Act ("FOTA"), 5 U.S.C. § 552, and the Administrative Procedure
Act, 5 U.S.C. § 701

~.,

by the U.S. Environmental Protection Agency ("EPA" or "Agency").

See Complaint, fi 58.,.72.

Tn thepal'ties' ApLi13, 2009, Stipulation and 10int Motion for Temporary Stay of
Litigation, Defendant Lisa P. Jackson, Administrator of the EPA, stipulated through counsel that
by May 22, 2009. the EPA would produce all non~exempt documents responsive to the FOrA
request at issue in the complaint, as well as a list of any responsive documents withheld by the
EP~.

See Dkt. # 16. On May 22,2009, the EPA mailed six boxes of documents to Plaintiff's

counsel in Seattle, Washington. On June 3, 2009. the EPA mailed another package of documents
to Plaintiff s counsel. along with It letter that noted that one part of one email had been redacted
under FOrA Exemption 5. EPA's June 3 letter also stated: "The enclosed .subset of documents
represents the completion of EPA's production response to thisFOIA request. tt
Given EPA's stipulation and subsequent production of responsive documents, Defendant
Jackson hereby agrees to pay eight thousand five hundred dollars and no cents ($8,500.00) in
attorneys' fees to Plaintiff. and Plaintiff hereby agrees to dismiss its fourth and fIfth claims for
relief with prejudice. Plaintiff and Defendant
Jackson
.
. further agree that the Court should retain
jurisdiction to enforce the terms of this agreement should that become necessary.

STIPULATED MOTION AND AGREED
ORDER DISMISSlNG FOIA CLAIMS - 2
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Accordingly, the parties now respectfully move the Court to sign and file the parties'
agreed order dismissing with prejudice the fourth and fIfth claims for relief in Plaintiffs January
6, 2009. complaint.

Respectfully submitted this 18111 day of September, 2009.

sI Paul Kampmeier
PAUL KAMPMEIER (WSBA #31560)
Washington Forest Law Center
615 Second Avenue, Suite 360
Seattle, Washington 98104-2245
(206) 223-4088 x 4
(206) 223-4280 [fax]
pkampmeier@wfic.org

STEPHANIE M. PARENT (OSB #92590)
4685 S.W. Flower Place
Portland, Oregon 97221
(503) 320-3235
parentlaw@gmail.com
Attorneys for Plaintiff

sl Kevin Danielson
KEVIN DANIELSON. OSB #06586
Assistant United States Attorney
kevin.c.danielson@usdoj.gov
1000 SW Third Avenue, Suite 600
Portland. OR 97204-2902
Telephone: (503) 727-1025
FAX: (503)727-1117

KRISTOFOR R. SWANSON
(Colo. Bar No. 39378)

U.S. Department of Justice
Natural Resources Section
P.o. Box 663
Washington. DC 20044-0663
Tel: 202-305-0248
Fax: 202-353-2021
Email: kristofor.swanson@usdoj.gov
Attorneys for Defendants

STlPULATED MOTION AND AGREED

ORDER DISMISSlNG FOIA CLAIMS - 3
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AGREED ORDER
Having considered the parties' April 3. 2009, stipulations and Plaintiff's and Defendant
Iackson's stipulated motion for dismissal with prejudice of the fourth and fifth claims in the
complaint filed in this action on January 6, 2009, IT IS HEREBY ORDERED:
Within forty-five (45) days of the filing of this Order with the clerk of court,

1.

Defendant Jackson shall pay eight thousand five hundred dollars and no cents ($8,500.00) to the
Washington Forest Law Centerfor attorneys' fees arising out of the Freedom of Information Act
claims in Plaintiff's January 6, 2009. complaint. Defendant Jackson will make the $8,500.00
payment required by this Order through an electronic payment and will work with Plaintiff to
accomplish this within the aforementioned lime period.
The fourth and fJfthclaitns for relief in Plaintiff's January 6,2009, complaint are

2.

dismissed with prejudice pursuant to Fed. R. Civ. P. 41 (a) (2).
The Court retains jurisdiction to enforce and oversee compliance with the terms of

3.

this Order. See Kokkonen v. Guardian Life Ins. Co. of Amedca. 511 U.S. 375 (1994).
SO ORDERED:
Dated:

q

/1 &I 0'1
H NORABLE PAUL 1. PA AK
United States Magistrate Judge

Presented by:

81 Paul Kampmeier
PAUL KAMPMBIER (WSBA 4131560)
Washington Forest Law Center
615 Second Avenue, Suite 360
Seattle. Washington 98104-2245
(206) 223-4088 x 4
pkampmeier@wflc.org
Attorney for Plaintiff
STIPULATED MOTION AND AGREED
ORDER DISMISSlNG FOIA CLAIMS - 4
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sl Kevin Danielson
KEVIN DANIELSON, OSB #06586
Assistant United States Attorney
kevin.c.danielson@usdoj.gov
1000 SW Third Avenue. Suite 600
Portland, OR 97204-2902
Telephone: (503) 727-1025

Attorney for Defendant Jackson
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MELINDA HAAG (CSBN 132612)
United States Attorney
JOANN M. SWANSON (CSBN 88143)
Chief, Civil Division
MELANIE 1. PROCTOR (CSBN 228971)
Assistant United States Attorney

4

5

6

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102-3495
Telephone: (415) 436-6730
FAX: (415) 436·7169
melanie.proctor@usdoj.gov

7

Attorneys for Defendant
8

DAVEBAHR
9
10

11
12

Bahr Law Offices, P .C.
1035 Y2 Monroe Street
Eugene, Oregon 97402
Telephone: (541) 556-6439
Attorney for Plaintiffs

13

UNITED STATES DISTRICT COURT

14

NORTHERN DISTRICT OF CALIFORNIA

15

SAN FRANCISCO DIVISION

16
17

THE SIERRA CLUB and
ENVIRONMENTAL INTEGRITY
PROJECT,
Plaintiffs,

18
19

20

v.
ENVIRONMENTAL PROTECTION
AGENCY,

21
Defendant.

22
23

Plaintiff~

)
)

~)

No. C 09-5662 ME]
STIPULATION AND SETTLEMENT, and
PROPOSED ORDER

)
)
)
)
)
)
)
)

Sierra Club and Environmental Integrity Project ("Plaintiffs") and Defendant

24

United States Environmental Protection Agency ("Defendant"), by and through their undersigned

25

counsel, hereby enter into this Stipulation and [Proposed] Order Re Settlement and Dismissal

26

("Stipulation") as follows:

27
28

1.

Defendant shall pay to Plaintiffs the amount of twenty one thousand seven hundred

and fifty U.S. dollars ($21,750.00) in full and complete satisfaction of Plaintiffs' claims for
STlPULATION AND SETTLEMENT
C 09-5662 MEJ
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1

attorneys' fees, costs, and litigation expenses under the Freedom ofInformation Act(UFOIA") in the

2

above-captioned matter. This payment shall constitute full arid final satisfaction of any and all of

3

Plaintiffs' claims for attorneys' fees, costs, and litigation expenses in the above-captioned matter,

4

and is inclusive of any interest. Payment of this money will be made by electronic funds transfer,

5

and counsel for Plaintiffs will provide the necessary infonnation to counsel for Defendant to

6

effectuate the transfer. Payment shall be made within thirty (30) days of the date this Stipulation is

7

signed by all counsel and Plaintiffs' counsel has provided the necessary information for the

8

electronic funds transfer.

2.

9

Upon the execution of this Stipulation, Plaintiff hereby releases and forever

10

discharges Defendant, and its successors, the United States ofAmerica, and any department, agency,

11

or establishment of the United States, and any officers, employees, agents, successors, or assigns of

12

such department, agency, or establishment, from any and all claims and causes ofaction that Plaintiff

13

asserts or could have asserted in this litigation,or which hereinafter could be asserted by reason of,

14

or with respect to, or in connection with, or which arise out of, the FOIA request on which this action

15

is based or any other matter alleged in the Complaint, including but not limited to all past, present,

16

or future claims for attorneys' fees, costs, or litigation expenses in connection with the above-

17

captioned litigation.

18

3.

The provisions of California Civil Code Section 1542 are set forth below:

20

A general release does not extend to claims which the creditor does not know or
suspect to exist in his favor at the time of executing the release, whichifknown by
him must have materially affected his settlement with the debtor."

21

Plaintiffs, having been apprised ofthe statutory language ofCivil Code Section 1542 by its attorneys,

22

and fully understanding the same, nevertheless elects to waive the benefits of any and all rights it

23

may have pursuant to the provision ofthat statute and any similar provision offederal law. Plaintiffs

24

understands that, ifthe facts concernihginjuries or liability for damages pertaining thereto are found

25

hereinafter to be other than or different from the facts now believed by it to be true, the Agreement

26

shall be and remain effective notwithstanding such material difference.

19

27

28

.

II

4.

Execution ofthis Stipulation and entry by this Court shall constitute dismissal ofthis

case with prejudice pursuant to Fed. R.Civ.
STIPULATION AND SETTLEMENT
C 09-5662 ME]

P~

41(a).
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5.

1

The parties acknowledge that this Stipulation is entered into solely for the purpose

2

of settling and compromising any remaining claims in this action without further litigation, and it

3

shall not be construed as evidence or as an admission on the part of Defendant, the United States,

4

its agents, servants, or employees regarding any issue oflaw or fact, or regarding the truth or validity

5

of any allegation or claim raised in this action, or as evidence or as an admission by the Defendant

6

regarding Plaintiffs' entitlement to attorneys' fees .and other litigation costs under the FOLA. This

7

StipUlation shall not be used in any manner to establish liability for fees, amounts, or hourly rates

8

in any other case or proceeding.

6.

9
10

This Stipulation is binding upon and inures to the benefit of the parties hereto and

their respective successors and assigns.

7.

11

Ifany provision ofthis Stipulation shall be held invalid, illegal, or unenforceable, the

12

validity, legality, and enforceability ofthe remaining provisions shall not in any way be affected or

13

impaired thereby.

14

8.

This Stipulation shall constitute the entire agreement between the parties, and it is

15

expressly understood and agreed that this Stipulation has been freely and voluntarily entered into by

16

the parties hereto. The parties further acknowledge that no warranties or representations have been

17

made on any subject other than as set forth in this Stipulation.

9.

18
19

The persons signing this StipUlation warrant and represent that they possess full

authority to bind the persons on whose behalf they are signing to the terms of the Stipulation.

10.

20

This Stipulation may not be altered, modified or otherwise changed in any respect

21

except in writing, duly executed by all of the parties or their authorized representatives.

22

//1

23

II/

24

III

25

1/1

26

III

27

III

28

III
STIPULATION AND SETTLEMENT
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This Stipulation may be executed in counterparts and is effective on the date by which

both parties' counsel have executed the Stipulation.
SO STIPULATED AND AGREED this 26th day of November, 2010.

4

Respectfully submitted,

5

6

DATED: November 26,2010

BAHR LAW OFFICES, p.e.

7

lsi
8

DAVID A. BAHR
Attorney for Plaintiff

9
10

DATED: November 26, 2010

MELINDA HAAG
United States Attorney

11

,

12

lsi

MELANIE L.PROCTOR!
Assistant United States Attorney

13
14

(PROP08KD] ORDER

15

16

Upon stipulation of the parties and good cause appearing, IT IS HEREBY ORDERED that

17

this action is dismissed with prejudice on.the tenns and conditions described in the above Stipulation

18

between the parties.

19
20

DATED: November 29,2010

21
22

23
24
25

26
27
28

1I, Melanie L. Proctor, hereby attest that I obtained the concurrence in the filing of this
document from all signatories indicated by a Hconfonned" signature (Is!),

STIPULATION AND SETTLEMENT
C 09-5662 ME!

Note: There is no separate court order for the case captioned, Public Employees for
Environmental Responsibility v. EPA, Civ. Action 05-0655 (RCL) (DDC). The Court issued a
July 1,2005 Minute Order, which can be found in the docket. The Minute Order adopted the
parties' Stipulation of Settlement and Dismissal. We have attached a copy of the docket sheet
that contains the July I, 2005 Minute Order and the Stipulation of Settlement and DismissaL
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Jury Demand: None
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Public Employees For Envlronmenta! Responsibility
Plaintiff

Richard f Condjt
[COR LD NTC]
public Emoloyees for Enyjronmeotlil\ Responsibility

:2000 P Street, NW
Suite 240
Washington f DC 20036
USA
(202) 265-7337 Ext 231
Fax: (202) 318-3211
Email: R1conditl@earthlink.net

us Environmental Protection
Defendant

Agency

Alan Burcb
[COR LD NTC]

US Attorney's Office
555 Fourth Street, NW
Washington, DC 20530
USA

(202) 514-7204
Fax: (202) 514-8780
Email: Alan.burc:h@usdoj,gov
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07/01/2005 MINUTE ORDER: The parties' Stipulation of Settlement and Dismissal of June 30, 2005 (#5) is SO
ORDERED. (Kennedy, Henry) (Entered: 07/01/2005)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

PUBIC EMPLOYEES FOR ENVIRONMENTAL )
RESPONSIBILITY,
)
Plaintiff,
)
)
v.
)
U.S. ENVIRONMENTAL PROTECTION
AGENCY,
Defendants.

Civil Action No. 05·0655 (RCL)

)
)
)
)
)

-----------------------------)
STIPULATION OF SETILEMENT AND DISMISSAL
The parties, by and through their respective counsel, hereby stipulate and agree, subject to
the approval of the Court, as follows:
1.

The parties do hereby agree to settle and compromise the above.entitled actions

under the tenns and conditions set forth herein.
2.

Within three business days ofreeeiving notification of the Court's approval of this

Stipulation, Defendant shall produce to Plaintiff the following documents on a compact disc (in
Microsoft Word, Microsoft Office applications, WordPerfect, or Adobe Portable Document
Fonnat (PDF»:
(a) "Climate Survey Results" that EPA generated that present the cumulative totals, for
responses to all multiple-choice questions in the 1999,2001, and 2003 Climate Surveys,
in which data were broken down by:
(1) each Office of Research and Development ("ORO") Laboratory: National
Exposure Research Laboratory (''NERL''), National Health and Environmental

Effects Research Laboratory ("NHEERL"), and National RiskManagement
Research Laboratory ("NRMRL");
(2)each ORO Center: National Center for Environmental Assessment (UNCEA"),
National Center for Environmental Research (''NCER''), and National Homeland
Security Research Center ("NHSRC"), and
(3) each ORO Office: Office of Science Policy ("OSP") and Office of Resources
Management and Administration ("ORMA").
(b) "Climate Survey Results" that EPA generated presenting the cumulative totals, for

responses to all multiple-choice questions in the 1999,2001, and 2003 Climate Surveys,
in which data were broken down by manager/non~manager, scientist/non-scientist,
etlmicity, gender, and team leader/other, for the same laboratories, centers, and offices
listed in (A).
(c) PowerPoint Presentations for ORD employees that EPA generated between January 1,

.

2001, and November 3, 2004, presenting the cUmulative totals, for respones to all
multiple-choice questions in the 2001 and 2003 Climate Surveys, for the same offices
laboratories, centers, and offices listed in (A).
(d) "Comparative Results from Prior Years" that EPA generated between January 1,2001
and November 3, 2003 presenting the trends, for responses to all multiple-choice
questions in the Climate Surveys for the aforementioned ORD.laboratories, centers, and
offices.
3.

Defendant shall pay Plaintiff a lump sum ofTwo Thousand Five Hundred Dollars

($2,500.00) in attorneys' fees and costs in this matter.
2

4.

Payment of the attorneys' fees and costs award will be made by electronic funds

transfer, and counsel for Plaintiff will provide the necessary infonnation to counsel for Defendant
to effectuate the transfer. Counsel for defendants a~ee that, upon notification ofthe COlJIt'S
approval of this Stipula~on and re<:~pt ofinformation, they will promptly complete and transmit
to the Treasury ofthe United States the docUroel1tation necessary toeiTectuate this payment.
5.

Plaintiff agrees to forever discharge, release, and withdraw any claims of access to

records or portions of records sought in this Freedom of Information Act suit.
6.

This Stipulation of Settlement shall represent full and complete satisfaction of aU

claims arising from the allegations setforth in the complaint filed in these actions, including full
and complete satisfaction ofall claims for costs and attorneys fees that have been, or could be,
made in this case. In particular, this Stipulation ofSettlement shall include all claims for
attorneys' fees and costs incurred in connection with the administrative Freedom of Infonnation
Act process, the District Court litigation process, arid any other proceedings involving the claims
raised in these actions.
7.

This Stipulation of Settlement shall not constitute an admission of liability or fault

on the part of the United States, its agents, servants, or employees, and is entered into by both
parties for the sole purpose of compromising disputed claims and avoiding the expenses and risks
of further litigation.
8.

This Stipulation of Settlement shall be binding upon and inure to the benefit of the

parties hereto and their respective successors and assigns.
9.

The parties agree that this Stipulation of Settlement will not be used as evidence

or otherwise in any pending or future civil or administrative action against the United States, or
3

any agency or instr1lmentality ofthe United States.

to.

Execution of this Stipuhitlon ofSettlement by cOunsel for plaintiffand by counsel

for defendantssh811ccinstinite adisnlissalofthese actions with prejudice, effective upon
approval by the Cou.rt, pursuant toFederillRulebfCivil Procedute4i(a)(1)(H), provided that this
Court shall retain jurisdiction overenforcemerit of this Stipulation ofSettlement and Dismissal.
Respectfully submitted,

~cti&

RICHARD E. CONDIT
D.C. Bar # 417786
Counsel for Plaintiff

NCE, D.C. Bar # 171538
Assisttm,t United States A.ttOlney
..

,~.

~

ALAN BURCH
Assistant United States Attorney
555 4thSt.~ N.W.,
Washington, D.C. 20530
202·514!7204
Counsel for Defendant
So ORDERED: .

Date

District Jlldge

4

C e 2:04-cv-02062·GAF-RZ

Document 162

17
18

James J. Schwartz (D.C. BarNo. 468625)
U.S. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave., NW
Washington, DC 20001
Telephone: (202) 616-8267
Fax: (202) 6I6-8202

19

Counsel for Defendants

15
16

20
21

NATURAL RESOURCES DEFENSE
COUNCIL, INC.,
23
Plaintiff,
24

26
27

28

page1~_to

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

22

25

Filed 10/0212008

v.
UNITED STATES DEPARTMENT
OF DEFENSE, et aI.,
Defendants.

) CV
)

04~2062

GAF(RZx)

) JOINT STIPULATION AND
)
ORDER
) DISMISSING PLAINTIFF'S
) CLAIMS
)
)
)

C

2

3

e 2:04-cv-02062-GAF-RZ

Document 162

Filed 10/02/2008

Page 2 of 3

JOINT STIPULATION AND
ORDER DISMISSING
PLAINTIFF'S CLAIMS
WHEREAS, in March 2004, Plaintiff Natural Resources Defense Council

4

5

(NRDC) brought claims against Defendants United States Department of Defense .

6

(DoD)~ United

7

States Air Force, (Air Force), United States Office of Management

and Budget (OMB), and the United States Environmental Protection Agency

8

9

(EPA) pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et seq.,

_ _ _ _..Jl~0..ft.l:eglm1lmg~~a~ceming perchlorat~; .
11

WHEREAS NRDC and the EPA previously reached a settlement of the

12
13

claims against EPA thereby causing EPA to be dismissed from the case by. order of

14

the Court on October 10, 2006;

15

WHEREAS NRDC, OMB, DoD and Air Force have conferred and reached a

16
17

18

19

settlement agreement with regard to NRDC's FOlA request;
WHEREAS NRDC, OMS, DoD, Air Force and the EPA have conferred and
reached a settlement agreement with regard to the payment ofNRDC's attorney

20
21

22

fees and costs;
WHEREAS the p;uties agree that this Court shall retain jurisdiction

23 . regarding enforcement of the settlement agreement with regard to the payment of

24
25

NRDC's attorney fees and costs:

26
27

28
2

C e 2:04-cv-02062-GAF-RZ
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IT IS HEREBY STIPULATED, AGREED, AND ORDERED THAT:
2

L

3

O.'MB relating to the FOIA requests at issue in this case;

4

5

NRDC dismisses with prejudice all claims against DoD, Air Force and

1.

This Court shall retain jurisdiction regarding enforcement of the

6

settlement agreement with regard to the payment ofNRDC's attorney

7

fees and costs.

8
9

to

------+t---

11

Seen and agreed to:

12
13

14

17
18

09/30/08
DA
C. VLADECK
Date
Institute for Public Representation
Georgetown University Law Center
600 New Iersey Ave. NW, Rm. 312
Washington, DC 20001

19

Counsel for Plaintiff

IS
16

20

~:

It is so ORDERED this

9130/08
AMESSCHWAR
U.S. Dept. of Justic

Civil Division, Federal ProgramsBranch
20 Massachusetts Ave, N\V, Rm 7310
Washington, DC 20001
Counsel for Defendants

~daY

of_-f+--a-_

23
24

25
26

27

28
3

David Beckman, CA Bar Number 1S6 J70
Natural. 6.C$I)4fC:esDefense Council
1314 Second Street
~Monjca. CA. 9Q.Wl
Phone; (3 iO) 4~~-2300
Pax: . (3) 0) 4~4-2399
David C. Vladeck. admitted pro hac vice
Institute for Public Representation
Georgetown University Law Center
600 New Jersey Ave., NW
Washillgtoti, DC 2000)
Phone: (202) 662-9,40
Fax: (202) 662-9634
Aaron CQJanplo, admitted Pro hac vice
Natural ResoUrces DeCen.se Council
1209 NC\V York!.ve" 1'fW. Suitc:400
Washington. nc20oo5
Phone: (202) 289·2376
Fax: (202) 289·1060

Counsel for Plaintiff
JamesJ. Schwartt(D.C. BarNo. 468625) .
U.S. Departm~t qf I'llStice
Civil Divisi91l. Federal Programs Branch
20 Massachusetts Ave., NW
Washington, DC20a0l
Telephone: (202) 616-8267
Fax: (202) 616-8202
Counsel for Defendants

UNITED STATES DISTRlCT CO~T
FOR THE CENTRALDISTRlCT OF CALlFORNIA
.

.

NATURAL RESOURCES DEFENSE
COUNCn... INC., .
Plaintiff,

) CV 04-2062 GAF (RZx)

v.
UNITED STATES DEPARTMENT
OF DEFENSE, et aI.,
Defendants.

)
)
)
)
)
)
)
)

SETTLEMENT AGREEMENT - ATTORNEYS' FEES

Plaintiff Natural Resources Defense Council, Inc. and Defendants United States
Department ofDefense, United States Air Force, United States O~ce of Management ~d

. Page 1 of 4

Budget, and the United States Environmental Protection Agency, througll'their Uhd~tsf~~
counsel, enter into this Settlement for Attorneys' Fees for the sole purpose of satis~g'plaintUfs
claim for attorneys· fees, expenses and costs generated in connection with the abov~ireierericed
litigation.
The parties agree as follows:
1.

Defendants will pay to the Account of the Natural Resources DeferiseC0tlnCil,

Inc., the amount of $106,625 to cover attorneys· fees, expenses and costs'of all coun.sel pursuant
to the Freedom of Information Act (FOIA), 5 U.S.C. § 552(a)(4)(E).This payment is full and
final payment for all attorneys' fees, expenses and costs. This figure is incilUsiveof~yinteIest.
Defendants shall make payment to plaintiffNRDC within forty-five days ofthe date this
Settlement Agreement.
2.

Contingent upon receipt ofpayment pursuant to Pa.ragnl.ph 1 .above, Plaintiff

hereby releases Defendants from any past. present, or future claims for attom6~'

fees;eipenses,

or costs in connection with this litigation.
3.

In consideration of sUch payment, Plaintiff agrees that it willdlsnliss with

prejudice the above captioned lawsuit.
4. .

In making this payment, no party is making an admission ofliability or fault to

any other party, and this Agreetiienf~nofbec()~edtlS8iiadmission of liability or fault.
A

>':'

'':''

',"

"

-

'''', - -

".-,,: -

-'. "-

'-~',

-;.

-.,>"

'"

",<,'

-.f

This Settlement of Attorneys'Fees will not'be usecliIuuiy manner to' establish liability for ~ees,
amol;Ults; or hourly rates, In anyOtber case or proceeding.

P~e2

of-4

Dated: September 30,2008

GREGORY G. KATSAS
Assistant Attorney General
THOMAS P. O'BRIEN
United States Attorney
Central District of California
ELIZABETH J. SHAPIRO
Assistant Branch Director
Federal Programs Branch

Senior Counsel
Department of Justice
Civil Division
Federal Programs Branch
20 Mas~achusetts Ave., NW, Rm 7140
Washington, D.C. 20001
Tel: (202) 616-8267
Fax: (202) 616-8202 .
Email: J ames.Schwartz@Usdoj .gov

Attorneys for Defendants

Page 3 of 4

Dated: September 30, 2008

DAVID BECKMAN
AARON COLANGELO
Natural Resources Defense Council

Institute for Public Representation
Georgetown University Law Center
600 New Jersey Ave., NW
Washington, DC 20001
Phone: (202) 662-9540
Fax: (202) 662-9634

I

Attorneys for Plaintiff

Ii .
I
I.
,

Page 4 of 4

Note: For the case captioned, Reilly v. EPA, No. OS-104S0-RBC (D. Mass.), EPA does not have
a copy of the 10/2/06 order closing the case. The order is not available electronically. A copy
of the docket sheet is attached indicating on 10/2/06 the entry of an "electronic Order entered
Approving StipUlation of Dismissal."

Page 2 of2

07/26/2006

26

Judge Robert B. Collings: Electronic ORDER entered Noting Joint Status Report. A Further joint
status report will be filed on or before the close of business on 8/25/06. (Dolan, Kathleen)
(Entered: 08/14/2006)

08/08/2006

08/25/2006

27

STATUS REPORT (Joint) by Thomas F. ReillY,United States Environmental Protection Agency.
(Quinlivan, Mark) (Entered: 08/25/2006)
Judge Robert B. Collings: Electronic ORDER entered. re 27 Status Report filed by United States
Environmental Protection Agency, ThomasF. Reilly. A further jOint ststus report is to be filed by
cob 9/26/2006. (Entered: 09/06/2006)

09/06/2006

09/26/2006

TRANSCRIPT of Evidentiary Hearing held on March 22, 2006 before Judge Collings. Digital
Recording: Transcribed by Maryann Young. The original transcripts are maintained In the case file
in the Clerk's Office. Copies may be obtained by contacting Maryann Young at 508/384-2003 or
the Clerk's Office. (Scalfani, Deborah) (Entered: 07/26/2006)

28

STIPULATION of Dismissal (Joint) by Thomas F. Reilly, United States Environmental Protection
Agency. (Quinlivan, Mark) (Entered: 09/26/2006)

10/02/2006

Judge Robert B. Collings: Electronic ORDER entered APPROVING STIPULATION ,OF DISMISSAL.
(Dolan, Kathleen) (Entered: 10/02/2006)

10/02/2006

Civil Case Terminated. (Dolan, Kathleen) (Entered: 10/02/2006)
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
mOMAS F. REILLY, AttomeyGeneral
of the Commonwealth of Massachusetts,
Plaintiff,

v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

)
)
)
)
)
)
)
)
)
)

Civil Action No. 05-10450 RBC

)
Defendant.

)

----------------------------)
SETTLEMENT AGREEMENT
Plaintiff, Thomas F. Reilly~ Attorney GeneraJ of the Commonwealth of Massachusetts, and
defendant, the United States Environmental Protection Agency, through their authorized
representatives, hereby agree to the following tenns:
1. The terms ofthis agreement apply only to the records at issue in this litigation, Reilly v.

U,S. Environmental Protection Agenc}::. Civil Action No. 05-10450 RBC, and this agreement
contains the parties' legal obligations regarding the records at issue in this litigation.
2. The parties agree that the records at issue in this litigation shall be disclosed pursuant to
the tenns of this agreement. Specifically, Defendant shall produce Document EPA-l15, "IPM Run
Outputs for two alternative MACT options"; and Document EPA-116, "IPM Run Outputs for Hg
Trading Option," as identified in EPA's Vauahn Index for Reilly v. EPA, filed with the Court on
July 29,2005, and which were found subject to release under the FOIA by the Court in its Opinion
dated Apri113, 2006, in ASCII format.

3.

Defendant will continue to withhold Documents EPA-l through EPA-1l4, and

Documents EPA-I 17 through EPA-119, as identified in EPA's Vaughn Index for Reilly v. EPA,
filed with the Court on July 29, 2005, Plaintiff hereby foregoes any and all claims that Documents
EPA-! through EPA-1l4, and Documents EPA-1l7 through EPA-119, should be produced under
the Freedom of Information Act
4. Upon signing this agreement, the parties will file ajoint stipUlation ofdismissal pursuant
to Rule 41 (a){l)(ii) of the Federal Rules of Civil Procedure.
5. Defendant agrees to pay pIaintiffTWENTY-FIVE THOUSAND DOLLARS AND NO
CENTS ($25,000.00), which sum shall be in full settlement and satisfaction of any and all claims
for "attorney fees and other litigation costs reasonably incurred." Payment of the settlement amount
will be made by electronic funds transfer for TWENTY-FIVE THOUSAND DOLLARS AND NO
CENTS ($25,000.00.). Counsel for Plaintiff will provide the necessary infonnation to counsel for
Defendant to effectuate the transfer, Counsel for Defendant agrees that, upon notification of the
Court's approval of this StipUlation and receipt of information, he will promptly complete and
transmit to the Treasury ofthe United States the documentation necessary to effectuate this payment.
6. Plaintiffwaives his right to file any future request under the Freedom of Information Act
for the records at issue in this litigation. The records at issue in this litigation are specified in EPA's
Vaughn Index, which EPA filed with the Court in this matter on July 29, 2005.
7. The parties have agreed

~o

the terms and principles articulated in this Settlement

Agreement for the sole purpose of settling this litigation, and this Settlement Agreement is not, is
in no way intended to be, and should not be construed as, an admission of liability or fault, on the
part ofeither party, their agents, servants, and employees. This Settlement Agreement is entered into
-2

•
by the parties for the sole purpose of compromising disputed claims under the Freedom of
Infonnation Act, and avoiding the expense and risk of further litigation.

8. The tenns of this agreement do not establish any general policy and shall have no
prececiential or binding effect beyond the scope of this specific agreement. The parties agree that

this Settlement Agreement will not be used as evidence or otherwise in any pending or future civil
or administrative action against the United States, or any agency or instrumentality of the United
States.

9. The persons signing tbis Settlement Agreement warrant and represent that they possess

full authority to bind the persons on whose behalf they are signing to the tenns of the Settlement
Agreement.

For The Plaintiff,

WILLIAM L. PARDEE, BBO #389070
Assistant Attorney General
Environmental Protection Division
Office of the Attorney Genez:al
One Ashburton Place - Rm. 1813
Boston, MA 02108
(617) 727-2200, ext. 2419

MARK T. QUrNLNAN
Assistant U.S. Attorney
John Joseph Moakley U.S. Courthouse
One Courthouse Way, Swte 9200
Boston, MA 02210
(617) 748-3606

Dated: September 26, 2006
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

THOMAS F. REILLY, Attorney General
of the Commonwealth of Massachusetts,
Plaintiff,

v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No. 05-10450 RBC

-------------------------- )
STIPULATION OF DISMISSAL
Pursuant to Rule 41(a)(1)(ii) of the Federal Rules of Civil Procedure, the parties hereby
jointly stipuiate to the dismissal of this action, the parties having resolved their differences.
Respectfully submitted:
For The Plaintiff,

For The Defendant,

lsI William L. Pardee
WILLIAM L. PARDEE, BBO #389070
Assistant Attorney General
Environmental Protection Division
Office of the Attorney General
One Ashburton Place - Rm. 1813
Boston, MA 02108
(617) 727-2200, ext. 2419

lsI Mark T. Quinlivan
MARK T. QUINLIVAN
Assistant U.S. Attorney
John Joseph Moakley U.S. Courthouse
One Courthouse Way, Suite 9200
Boston, MA 02210
(617) 748-3606

Dated: September 26, 2006

Case 1:08-cv-00426-S0M-KSC

Document 53

Filed 10/23/2009
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,.,

FLORENCE T. NAKAKUNI (2286)
United States Attorney
District ofHawaii
DERRICK K. WATSON (Cal. Bar No. 154427)
Assistant United States Attorney
'District ofHawaii
.
PIKK Federal Building. Room 6-100
Honolulu, Hawaii' 96850
Telephone: (808) 541-2850
Facsimile: (808) 541-3752
Email: derrick.watson@usdoj.gov
Attorneys for Defendants
UNITED STATES DISTRICT COURT
DlSTRICT OF HAWAll
,OUR CHILDREN'S EARTH
FOUNDATION, a non-profit
corporation,

)
)
)
)
)
Plaintiff,
)
v.
)
)
U.S. ENVIRONMENTAL PROTECTION )
)
AGENCY, LISAP. JACKSON,
as Administrator of the United States
)
Environmental Protection Agency, 'and
)
LAURA YOSIffi as Acting Regional
)
,Administrator ofthe United States
)
Environmental Protection Agency,
)
)
)
Defendants.

-------------)

Civil ..No. 08-00426S0M KSC
STIPULATION AND ORDER
RE: DISMISSAL WITH
PREJUDICE

Case 1:OS-cv-00426-S0M-KSC . Document 53

STIPULATION AND ORDER

BE:

Filed 10/23/2009

DISMISSAL WITH PREJUDICE

.

.

Page 2 of 4

"

IT IS HEREBY STIPULATED by and between the above-named parties,
through their respective counsel, that, pursuant to the terms of the Settlement
Agreement and Release separately entered into between the parties, the aboveentitled action is

disIniss~d

with prejudice pursuant to Fed.R.Civ.P. 41 (a)(l )(ii).

This CoUrt expressly reserves jurisdiction to enforce the terms of the Settlement
Agreement and Release, as needed .
.Dated: October 22, 2009

FLORENCE T. NAKAKUNI
United States Attorney
District of Hawaii

lsi Derrick K. Watson
DERRICK K. WATSON
Assistant U.S. Attorney
Counsel for Defendants
Dated: October 22, 2009

ENVIRONMENTAL ADVOCA'rES

lsi" Christopher Sproul
Christopher Sprou1, Esq.
Counsel for Plaintiff

OURCHILDRENS.EARIDFOUNPATIONv.
U.S. ENVIRONMENTAL PROTECTION. et aI.
Civil No. 08-00426 SOMKSC
"
.
"STIPULATION AND ORDER RE: DISMISSAL WITH PREJUDICE"

2

Case 1:08-cv-00426-S0M-KSC

Document 53

Filed 10/23/2009
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APPROVED AND SO ORDERED.
DATED: Honolulu, Hawaii; October 23,2009.

lsI Susan Oki Mollway
Susan Oki Mollway ,
C~iefUnited States District Judge

OUR CHILDREN'S EARTH FOUNDATION v.
U.S, ENVIRONMENTAL PROTECTION. et at.
Civil No. 08-00426 SOM KSC
"STIPULATION AND ORDER RE: DISMISSAL WITH PREJUDICE II
3

Case 1:08-cv-00426-S0M-KSC

Document 53
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FLORENCE T. NAKAKUNI (2286)
United States Attorney
District of Hawaii
DERRlCK K. WATSON (Cal. Bar No. ) 54427)
Assistant United States Attorney
District of Hawaii
P.lKK Federal Building, Room 6-100
Honolulu, Hawaii 96850
Telephone: (80S) 541-2850
Facsimile: (808) 541-3752
Email: derrick.watson@usd~i.gov
Attorneys for Defendants

UNITED STATES DISTRlCT COURT
DISTRICT OF HAWAIl
OURCHILDREN'S EARTH
FOUNDATION, a non-profit
corporation,
Plaintiff,
v.

) Civil No. 08-00426 SOM KSC
)
)
)

) SETTLEMENT AGREEMENT·
) AND RELEASE
)

)

U.S. ENVIRONMENTAL PROTECTION
AGENCY, LISA P. JACKSON:
'as Administrator of the United States
Environmental Protection Agency, and
LAURA YOSHIr, as Acting Regional
Administrator of the United States
Environmental Protection Agency~
Region IX,

)
)
)
)
}
)
)
)
)

, Defendants.

--~------~---

)
)

Plaintiff Our Children's Earth Foundation and Defendants U.S.
Environmental Protection Agency C'USEPA"), Lisa P. Jackson,and Laura Yoshii,
through their respective counsel, agree ~~d stipulate that the above-captioned
action shall be settled and dismissed on the follo'wing terms:
1.

Following the complete execution of this Settlement Agreement and

ReJease ("Agreement"), Plaintiff shall promptly file a Stipulation of Dismissal with
Prejudice ("Dismissal") of the above-captioned action, which expressly reserves
this Court's jurisdiction to enforce the terms of this Agreement. The Agreement
and Dismissal shall serve as a release of all claims which have been or could have
, been asserted, by Plaintiff, whether known or unknown, arising directly

Ot"

indirectly from the acts or omissions that gave rise to the above-captioned action.
2.

Defendants shall pay Plaintiff the total sum of $] 8,914.50 (eighteen

thousand nine hundred fourteen and 5Oil 00 dollars) as promptly as practicable
following the filing of the Dismissal. Plaintiff and its counsel shall cooperate with
Defendants to ensure that all documentation and information necessary to process
this payment is complete and accurate. Plaintiffagrees to accept such payment in
full settlement and satisfaction of all claims, at both the district court and
administrative levels, relating to the Freedom of Information Act ("FOIAII)

Settlement ~greel1/ent and Rc/eclse
No, CVOB-0I26 SOM KSC

2

requests at issue in this action, including all claims for attorney's fees, costs, and
other expenses, for which Defendants shall have no further liability or
responsibility .
3.

Within sixty (60) days of the filing of the Dismissal, Defendants shall

release to Plaintiff, subject to a Confidentiality Agreement, certain documents
previously withheld by Defendants in response to Plaintiffs FOtA requests in this
action. Defevdants anticipate that most of such previouslY'withheld documents
will be released to Plaintiff, with the exception of documents withheld pursuant to

the attorney·client privilege and/or that constitute core work product ofthe
USEPA, in that the disclosure of such documents would materially impair the
operations of the agency, including with regard to the enforcement actions against
the City and County of Honolulu. For suc~ documents that continue to be withheld
notwithstanding this paragraph, Defendants agree to provide to Plaintiff a list of
the withheld docllments~ together with an explanation of the reason(s) the
documents wiJI not be released. If Plaintiff disagrees with any of Defendants'
withholdings, Plaintiff shall notify Defendants within thirty (30) days of receipt of
Defendants' aforementioned list or any such objections shall be deemed waived.
The parties further agree to meet and confer in an attempt to informally resolve any

and Rel~(/s(!
No. CV08-0426 SOM KSC

Sa/llen1lml Agreement

3

such disagreements, seeking Court intervention only if such infonnal efforts are
not successful.

4.

PIainti ff represents and warrants that it

is the sate lawful owner of a! I

rights and claims which it has settled and released herein, and that it has not
transferred or assigned cny of those rights and claims or any interest therein.
Plaintiffshall indemnify~ hold harmless and defend Defendants, and each of them,
together with their present and former agents, servants, or employees, from and
against any transferred, assigned, or subrogated interests in those rights and claims.
5.

This Agreement is not, is in no way intended to be, and should not be

construed as, an admission ofliability or fault on the part of Defendants, their
present or former agents, servants. or employees! and it is specifically denied that
they are liable to Plaintiff. This Agreement is entered into by all parties for the
purpose of compromising disputed claims under the FOIA and avoiding the time,
expense and risk of further litigation. This Agreement may not be used against
Defendants as evidence or otherwise in any civil or administrative action or
proceeding, except for proceedings necessary to implement or enforce the temlS
herein.
6.
Defendants~

Piaintiff acknowledges that it has not relied on any representations by
their present or former agents, servants, or employees, as to the tax

Suu/ellum( Agruemenl and Re/(!a.H!
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consequences of this Agreement or any payments rpade by Defendants herein.
Plaintiffshall be solely responsible for compliance with aU federal, state and local
tax requirements or obligations-arising from this Agreement.
7.

The persons signing this Agreement warrant and represent that they

possess full authority to bind the persons or entities on whose behalf they are
signing to the terms of tile Agreement.
8.

This Agreement contains the entire agreement between the parties and

supersedes any and all previous agreements, \-"fitten or oral, relating to the subject
matter herein. No promise or inducement has been made except as set forth herein
and in the parties' separate Joint Prosecution and Confidentiality Agreements, and
no representation or understanding~ whether written or oral, that is not expressly
set forth herein shalt be enfol"Cedor otherwise be given any force or effect.
9.

This Agreement may not be modit1ed or amended, except in writing

signed by each of the parties herein.
10.

The parties acknowledge that the preparation of this Agreement was

collaborative with all parties represented by counsel of their choosing. Therefore,
the parties agree that any presumption or rule that this Agreement should be
construed against the drafter shall not apply to the interpretation of this Agreement
or any tenn or phrase herein.
S(!U/(!IIII!I1{ Agrt!l!ml:!nl ami Rl!lc:".~1I
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11.

The provisions of this Agreement are severable, such that any

provision determined to be invalid or unenforceable shall not render or cause the
entire Agreement to fail or affect the validity or enforceability oflhe other
provisions, which shall be enforced without the severed provision.
12.

If any party bel ieves that there has been a breach of this Agreement,

that party shall provide written notice to the others ofthe alleged breach. The
parties shaH meet and confer in order to attempt to resolve the dispute within
fifteen (15) days of the written notice. or such time thereafter as is mutually agreed.
I f the parties are unable to resolve the dispute within thirty (30) days of such
notice. any party may bring the dispute to the Court's attention.

\\\
\\\

\\\
\\\
\\\

\\\

Se"Ilmllml Agreem(!II( QHd Reh'lIse .
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13.

This Agrecmcnt may be

cxcctlt~d

in several Coullterpans, with a

separate signature page for each party. All such counterparts and signature pages.
together. shaU be deemed to be one document.
Daleo: OClober ~1-:, 2009.

FLORENCE T. NAKAKUNI
United Stales Attorney

District orI'lawaii

Assistc\l1t U.S: Attorney

COllnsd ror Defend,lllts
Dated: October 22, 2009

(ll1d R,'h'IJS('
NI). CTO.'l-O./lfi SOM I\SC

Selliellll'!li ,"Jgr(!t!lnr!11I

ENVIRONMENTAL ADVOCkf'ES

i
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
OLYNN ENVIRONMENTAL
COALrnON

)
)
)

v.

)

Case No. CV 209-02

)

UNITED STATES ENVIRONMENTAL

)

PROTECTION AGENCY

)

ORDER

The stipulation for dismissal filed January 5,20 lOis hereby APP.ROVED. Plaintiff

Olynn Environmental Coalition's claiMS against Defendant United States Environmental
Protection Agency are hereby dismissed with prejudice.

SO ORDERED this

1JL day of_J....k..~.:.;;=..:.:....../-_. 2010.
H ORABLE LISA GODBEY WOOD
UNITED STATES DISTRICT JUDGE

Case 2:09-cv-OOOO2~AAA-JEG Document 13

FUed01J05/10 Page 1 of 2

UNI'rnPST4ISJ)lSTRICT COURT
FOR THE S0lJ1l;:l:iWPJSTRICT OF GEORGIA
BRUNSWICK DIVISION
GLYNNENV1RONMENTAL
COALITION
Plaintiffs,

v.
UNITED STATES

ENVIRONMENTAL
PROTECTION AGENCY

)
)
)
)
)
)
)
)
)
)

Case No. CV209-002

)

Defendants.

)

------------------------)
PLAINTIFFS NOTICE OF FILING A STIPULATION OF DISMISSAL

COMES NOW Glynn Environmental Coalition ("GEC"),

Pla~ntiff

in the

above-styled action, and submits this its Notice of Filing a Stipulation of Dismissal
of all claims, showing the Court that both parties have come to a mutually
agreeable settlement and this dismissal has been signed by all parties.

This

dismissal shall serve to dismiss the action in its entirety, with prejudice, including
all claims asserted against Defendant EPA.

Respectfully submitted this 5th day of January, 2010.

lsi Donald D.J. Slack

Case 2:09-cv..Q0002-AAA-JEG Document 13

Filed 01105/10 Page 2 of 2

STACK & ASSOC~TES, P.C.
260 Peachtree Street - Suite 1200
Atlanta, Georgia 30303
(404) 525-9205 VOICE
(404) 522-0275 FAX

lsi JamesL. Coursey, Jr.'
James L. Coursey. Jr. -Ga.'l3M#190602
For Defendant EPA

Assistant United States Attorney
100 Bull Street
Savannah, 9~or~ia 31401
Tel: ~(91:l)i6~~~422
Fax: (912) 652-4227
Jimm)!:C<>:mey@tiSdoj.gov
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INT8E UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

GLYNN ENVIRONMENTAL
COALITION,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendut.

CIV NO. 2.:09-002

-------------------------)

STIPULATION FOR COMPROMISE SETtLEMENT

It is bereby stipulated by and between the parties to this action, plaintiff, Glynn

Environmental Coalition (hereinafter "GEC") and defendant the United States ofAmerica, on bebalf

of its Agency the Environmental Protection Agency (hereinafter "EPAj, by and through their

respective attorneys as ft)llows:
1. The parties do hereby ag~ to settle and compromise the above-entitled action under the
tenns and oonditions set forth herein.

Defendant's agency, the EPA. agrees that it will pay to the piaintiffthe sum ofS62,668.00

which sum constitutes the attorney's fees and expenses incurred by the plaintiff in this Freedom of
Infonnation e'FOIA") lawsuit brought pursuant to 5 U.S.C. § 552. It is stipulated and agreed by the
parties that this Stipulation for Compromise Settlement does not constitute evidence that violations
of the FOIA by the EnviroMlental Protection Agency or its employees occurred. The payment of
$62,668.00 in attorney's fees and expenses by the United States of America and EPA and sball be
1

in fun settlement and satisfaction of all claims brought in the above-styled action.

3. In consideration ofthe tenns detailed in paragraph 2 above, the plaintiffagrees to dismiss

..
all claims brought under the Freedom of Information Act pertaining to the release of documents
responsive to his FOIA request dated Ma:roh 20, 2008. The plaintiff further agrees to dismiss all
administra~ive appeals

cognizable under the FOIA pertaining to his FOIA request dated March 20,

2008, jf any exists. The plaintiff further agrees that in exchange for the payment ofS62,668.00 in
complete settlement and satisfaction of this lawsuit, he will not seek any re-operung ofthis ease in
the district court for the purpose of litigating the merits of the case or the award of attorney's fees
or expenses.
4. Within ten days of the execution of this agreement by all parties. through authorized

counsel. the Environmental Protection Agency agrees to submit the Settlement agreement for
procesSing for paYment. Payment will be made either by electronic funds transfer or by a United .
States Treasury check made payable to Donald D. J. Stac~ Esq. By his signature below, Mr. Stack
stipulates that he is authorized to receive payment on plaintiff' behalfby' either check or by electronic
.funds transfer to an account d~ignated by him on the plaintiff's behalf.
5. Except as provided in paragraphs 1t 2 and 3, supra, the ·parties each will bear their own
costs, fees and expenses, if any.

2

6. This Settlement Agreement fully and completely expresses the entire

unde~ng

among the parties on the subject matter hereof and cannot be modified or amended except .by an
instrument in writingsignec:t by the parties. No statement, remark., agreement or understanding, oral

or written, which is not contained herein, shan be recognized or enforced.
Executed as set forth below:

nald D. J tack, Esq.
Stack & Associates
OA Bar. No 673735
260 Peachtree Street
Suite 1200
Atlanta. GA 30303
Counsel for the Plaintiff

es L. COtD"SCy. Jr.
Assistant United States
OA Bar. No. 190602
. P.O. Box 8970
Sav~GA31412

(912) 652-4422
Counsel for the Defendant
Dated:

3
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There is no judicial order closing the case captioned, Judicial Watch v. Department ofEnergy,
No. 10-0246 (HHK) (DDC). It was closed after the parties' joint stipulation of dismissal. A
copy ofthe docket sheet is attached.

LextsNeXlS COurtLmk - Show Docket
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us District Court Civil Docket
U.S. Dlstrlct- District of Columbia
(Wasl1lngton DC)

1:10cv246
Judicial Watch,

In,~

v. US Department of Energy et al

this case was retrieved from t".,court on Monday, February 28, 2011
Date FJI,...: 02/18/2010
AssIgned To: Judge Henry H ~ennecIy
Referred To:
Nature of suitI F01A (895)
Cause: Freed~~ or Information Act

Class.Code: cLOSED
Ch;IMdz Yes
Statutes 05:552
.J¥rV D~nd; None

Dem8nd Am~nt: ,0

NQS Desc:ri.,.o~n Fofa

L,~d D~et; "1'ne

Qthcu"~et:"on.

Jurisdictlonz

U.s. Go."..-nment Defendant
Attorneys

Litigants
Judk:ial watch. Inc
Plaintiff

David Fl'8nds Rothstein

[COR Ltl.NtC]
Ju~;nti,1

WatC;h, tne

4:2.5 ThirclSb'eet, SW
Suite 800
Washington. DC 20024

USA

(202)

646~5172

Email: DROTHSTEIN@lUDICIALWATCH.ORG
Paul J Orfanedes

[COR

LD ~C]

Judk:laI Watth. Inc
425 lhirdStreet,
Suite 800
W~hfngton

sw

, DC 20024

USA

(202)646-5172
Fax: (202) 646~S199
Email: PORFANEOesOlUDICIALWATCH.ORG
US Department
Defendant

or Energy

Benton Gregory Peterson
(COR LO NTC]
Assistant United States Attorney
Judiciary center Building
CIvil Division
555 Fourth Street, NW

Room E4905
washington ,DC 20530
USA
(202) 514-7238

Fax: (202) 515-8780
Email: Benton. peterson@usdoj.gov

us Environmental Protection Agency

'Benton Gregory Peterson

bttps:l/w3 .courtlink.lexisnexis.comiControlSupportlUserControlsiShowDocketaspx?KeF_., 2q.S120 11
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LexisNexis CourtLink - Show Docket

[COR. LO NTel
Assistant United ,StatE\S Attorney
""jUdidt.'?y Center8uildlng
ClvllOlvlsion

Defendant

~$ yqu~Street,NW

J~o~rn~.~5

wiShrrtgton • DC 20530
USA
(:ZO~,)514' 7238
Fax: (202) 515-8780
Email: Benton.petersonlijluscloj.gov

Date

#

02/18/2010

1

pJ'C)Ceecllng Text
CO..,PWNTagaln$t U.S. DEPAR~ElIITOF ENeR.GY, U.!S. ENVIRONMENtAL PROTECTION
AGENCY ( Fll/ngfee $ 350. receipt number 46~~P2?''''~)fil~l;Iv JUDICIAL WATCH, INC••
(A~Chments: .1 CIvil Cover She'7)(dr) {Ei1tet4icl: 0212212010)
SU,.,MONS (4) Issued as to U.S.

02/18/2010

oEPAAn4~NTOFe"'ER<rf, \J.S.r;~NMeNTAL PROTECTION

AGeNCY~ U.S.'Attorney, and U.S. Attorney General (dr) (En~! o2/22/2010)

02/18/2010

2

LCVR1.1CERTIFlCA~ OF DlSCLOSlJRE QfCorp()rate~rJationsand Financial Interests NONE
by JUDXCIAL WATCti,INC. (dr)u:n~rect:02/2212010) ,
'

03/03/2010

3

SUMMON$ ibrtum~ Executed by JUDICIAL WATCH.~~•.• \J~$;~~M!\l;M£rrr OF ENERGY served
on 2/25/2010, 8nsVierdue 3/29/2010: U.S. ENVlRONME?ftA~PI\OTEgl-ON AGENCY served on
2/25/2010, answer due 3/29/2Q1P~,("ttacl1f!'l'I'\t$:~#l.Deelara~nor Cri~na Rotaru}
(Rothstein, David) Modified m;tes of servfc~on 3/4/2010 (znmw, ). (Entered; 03/03/2010)

03/04/2010

s.lR~t Deadlines: Answer due

03/04/2010

NOnCE OF COR.Re:~DQOC1(ETI:NTRY: Ooc:ke,t entry 3 Summons R.e~umed Executed In FOIA
case and the answ.rcfp,"ln' hI$Peen mOdified to reflect the correct date of service on the
U.S. Attomey. (znmw,)(~d(03/04/2010)

by 3/29/2010, (znmw, ) {Entered: 03/04/2010)

03/22/2010

4

NOnCE of Ap~ral'lCt! t)Y~ritqn~regOry Peterson on behalf of U.S. OePARTMENT OF ENERGY,
U.S. ENVIRONMeNTAL PROTECTION AGENCY (Peterson, Benton) CEntered: 03/22/2010)

03/26/2010

5

ANSWER to 1 ComplaintbYU.S.J?EPARTMENT OF ENERGY, U.S. ENVIRONMeNTAL PROTECTION
AGENCY.(Peterson, Benton)(enter:e<1: 03/26/2010)

06/03/2010

6

NonCE of Change of Acklre!iis by Paul l. Orfanedes (Orfanedes, Paul) (Entered: 06/03/2010)

06/04/2010

7

NOnCE of Change of Address by David FranciS Rothstein (Rothstein, David) (Entered:
06/04/2010)

10/04/2010

8

ORDER for the partit!:$t;p$~bf'i1lt,iII jQint case management report no later than November 1,
2010. Signed by Judge Henry Ii. Kennedy, Jr. on OctOber 4,2010, (Ic:hhkl) (Entered:
10/04/2010)
". ,
,

11/01/2010

9

STIPULAnONof Dismissal and Joi I'It Status by U.S. DEPARTMENT OF ENERGY, U.S.
ENVIRONMENTAL PROTECTION AGENCY. (Peterson, Benton) (Entered: 11/01/2010)
CopYright C> 2.011 LexISNexisCourtUnk, Inc. All rights reserved •

••• THIS DATA IS FOR INFORMATIONAL PURPOSES ONLY··.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
JUDICIAL WATCH, INC.
425 3rd Street, S.W., Suite 800
Wa$hington, DC 20024
Plaintiff,

v.

)
)
)
)
)
)

)Civil Action No.: 10-0246 (HHK)

U.S. DEPARTMENT OF ENERGY et. al
1000 Independence Avenue, S.W.
Washington, DC 20585-0001
Defendants.

)
)
)
)
)
)
)
)

STIPULATION OF VOLUNTARY DISMISSAL
Pursuant to Fed. R. eiv. P. 41(a)(1)(A)(ii), the parties hereby agree to a
voluntary dismissal of the above-captioned matter.
In order to avoid the expenses and risks of further litigation, the parties have
agreed to dismiss, with prejudice. the above-captioned action as follows:
1.

Plaintiff agrees to discharge. release, and withdraw any claims of

access to records or portions of records sought in this Freedom of Information Act
suit regarding its records requests identified in its complaint in this matter.
Defendants agree to reimburse plaintiffthe $350 filing fee associated with the
above captioned matter. Said fee will be paid to Plaintiff by Defendants within 60
days of the filing of this stipulation.
2.

This stipulation shall represent full and complete satisfaction of all

claims arising from the allegations set forth in the complaint filed in this action,

Case 1:10-cv-00246~HHK Document 9

Filed 11/01/10 Page 2 of 2

including full and complete satisfaction of all claims for costs and attorneys fees
that have been, or could be, made in this case.
3.

This stipulation shall not constitute an admission of liability or fault

on the part of the Defendants, the United States, its agents, servants, or employees,
and is entered into by both parties for the sole purpose of compromising disputed
claims and avoiding the expenses and risks of further litigation.
4.

The parties agree that this stipulation will not be used as evidence or

otherwise in any pending or future civil or administrative action against the United
States, or any agency or instrumentality of the United States.
5.

Undersigned counsel are fully authorized to enter into this stipulation

on behalf of their respective clients.

Dated: November 1, 2010

Respectfully Submitted,

JUDICIAL WATCH, INC.
lsI David F. Rothstein
D.C. Bar No. 450035
425 Third Street, S. W.
Suite 800
Washington, DC 20024
Tel: (202) 646~5172
Fax: (202) 646-5199

RONALD C. :MACHEN JR., Bar #447889
United States Attorney
for the District of Columbia

Attorneys for Plaintiff

RUDOLPH CONTRERAS, Bar #434122
Chief, Civil Division
By: lsI
BENTON PETERSON Bar # 1029849
Asst. United States Attorney
555 4th Street, NW,
Washington, DC 20530
Attorneys for Defendants
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United States
Environmental Protection
Agency

Report of the Chief FOIA Officer
to the
u.s. Department of Justice

Malcolm D. Jackson
Chief Information Officer and .
Chief FOIA Officer
March 1, 2011

U.S. Environmental Protection Agency
Chief Freedom of Infonnation Act Offiter's Report
To the Attorney General
I. Steps Taken to ApRI, tile PresuNati9n of Openness
•.

Describe how the President's FOIA Memorandum and tbe Attorney Oemrsl'!! rOJA Guidelines

were publicized througbout ErA.

.

EPA Administrator Lisa P. Jackson issued a memorandum on April 23, 2009, to all employees to reinforce the
President's FOtA Memorandum and the Attorney General's VOlA Guidelines. The memorandum states that
management should support staff jn meeting rOtA's transparency requirement in II. timely and efficient manner. In
addition, FOlA Officers in each ofEPA's ten regions who administer day·to..(iay FOIA activities and their
Headquarters' counterparts (e.g., ForA Coordinators) disseminated Administrator Jackson's memorandum to all
staff with FOIA responsibilities in th¢ir organizations. The memoranda are posted on EPA's FOJA website

(http://www.epa.govlfoialreferencc.html).
b.

What training has been attended and/or conducted on the new FOIA Guidelines?

EPA's National FOIA Program conducts monthly meetings with regional rOJA Officers and FOIA Coordinators at
which the new FOIA Guidelines are discussed. The new fOIA Guidelines are posted on EPA's Processing FO/A
Reqltests webpage (http://www.epa.go.,./foialProcessinLFOlA_Requests.htmt). Regional rOJA Officers and
Headquarter F01A.Coordinators also provide training to their FOIA staffs. EPA staff attended DOl's training for
FOIA Attorneys and Professionals in 20 1O. National FOIA Program staff or the Chief FOIA Officer attended all of
the Chief FOIA Officers meetings hosted by the Department of Justice.
c.

How has EPA created or modified internal guidance torenect the presumption of openness?

Administrator Jackson directed staff to review documents with a presumptionofrclcasc. EPA's national
FOrA Requestor Service Center and the Office of General Counsel provide guidance to staff about processing
requests with an eye toward a presumption of openness.
d.

To what extent ba5EPA made discretionary releases of otherwise exempt information?

EPA has not tracked discretionary releases of othemise exempt information.

The Agency reviews all exempt

infonnation with an cyctoward discretionary release as directed by Administrator Jackson in hel" April 23, 2009

.mcmorandum. EPA processed 10,071 FOtA requests in FY10. Of these requcsl~. only 707 requests bad records
withheld in full or part •• approximately 7%.
e.

What exemptions would nave covered the information that was released as II matter or discretion?

Exemptions 2, 5, 7, and 9 would have covcred the information that was released as a matter of discretion.

r.

How does EPA rC:\'iew records to determine whether discretionary releases are possible?

EPA reviews all responsive records with an eye toward discretionary. releases. Individuals with questions receive
assistance from the National rOlA Program, Regional FOIA Officers and the Ornee of General Counsel. Efforts
are Wlderway to develop written guidance to ensure consistency in making discretionary releases across the Agency.
g.

Describe any other initiatives undertaken by EP.A to. ensur.e that the presumption of openness is
applied.

In matters u~der appeal, reco;ds o~ P?rtions of records that were previously withheld are being reviewed, applying
the new p.ohcy and presumption of dIsclosure. The National FOIA Officer includes a discussion ofapplying the
presumption of openness at monthly meetings with regional FOIA Officers and FOIA Coordinators.
II. Steps Taken to Ensure that EPA has an Effective System in Plaee for Responding to Requestl

a.

Do FOIA professional<; within EPA have sufficient IT support?

Yes, EPA'.s FOIA professionals have sufficient IT suppon through access to a national electronic tracking system
and redactIon software. The Deputy Administrator's FOIA Workgroup identified additional tools and technologies
to ensure that employees continue to have what they need to efliciently respond to FOIA requests.
b.

Describe how EPA's FOIA professionals interac:t with EPA's Open Government Team.

EPA's National FOIA Program Office and the Open Government Directive Project Management Office are located
in the same organization and report to the same senior leader. The National FOIA Officer and FOIA staff is
members ofth~ Open Government Directive Workgroup. The FOlA Officer provides FOJA updates to EPA's
quarterly Open Government Directive repon.
c.

Describe steps EPA has taken to assess whether adequate staffing is being devoted to responding to
FOIA requests.

EPA's Deputy Adminisfrdtor established an Agency-wide FOIA Workgroup in July 2010 to review all a,)-pects of the
Agency's FOIA program, including staffing levels. The FOrA Workgroup is completing its review and will provide
recommendations to the Deputy Administrator in Q2, fY2011.
d.

Describe any other steps EJ'A bas undertaken to ensure 1hlH tbe Agency's ForA system operates
efficiently and effectively.

The Agency is conducting a comprehensive review of its FOIA system as directed by the Deputy Administrator.
The review includes reviewing EPA's regulations, policies, procedures and technology to determine if changes are
needed to facilitate and support transparency, proactive disclosures and accountability. In addition to the monthly
meetings held with regional FOtA Officers and FOIA Coordinators by the National FOIA Officer, the Agency funds
a help desk for its elt!ctrollic FOtA tracking system. The help desk provides system training and technical support.
By providing this supp~r;. new staff can receive timely training on tbe FOrA system and responses to technical
issues or questions can h.:quickly resolved.
III. Steps Taken to Increase Proactive Disclosures
8.

Has EPA added new material to the Agency's website since last year?

EPA continuously postS new records to epa.gov.
b.

Wh3t types of records have been posted?

Records relating 10 the OP oil spill, mountaintop mining decisions and new air and water proteciion regulations are
examples of significant poslings of interest to the public for which a FOIA requests is no longer necessary.
c.

Cive examples of the types of records EPA now posts that used to be available onry by making a
FOIA request for them.

The (ollowing types of records are now posted that previously were only available by making a FOIA request:
property records; lists of granted fee waivers; request status; and monthly progress repons providing data on number
of requests, overdues and appeals broken down by Headquarters and regions. See response to Item III b.
Of particular interest are m;)terials relaling to the Open Government Directive; FOIA Dashboard; statistics on fce
waivers granted: and a request status report.

d.

What system do you bnve in place to routinely identify records that are appropriate for posting?

Regional (:OlA Officers and Coordinators are asked at the monthly coilferen<:e calls hosted by the National FOIA
Officeno identifY records that are appropriate for posting. The records may be chosen due to the number ofFOIA
requests for them or selected by a group within their organization to be of public interest.
e.

How do YOI1 ulilize social media in disseminating information?

EPA's Administrator lends the Agency's effort 10 utilize social media ro disseminate information thrOUgh her
Facebook and Twiner accounts. EPA is using social media tools in the firm belicfthat by sharing and
experimenting with infonnation. the potential for better understanding about environmental conditions
and solutions is increased. Collaboration among individual or groups to solve problems is particularly
exciting when people bring "different parts ofthe puzzte" to help find solutions. In addition to Facebook
and Twitter, EPA has a presence on YouTub~, Flkkr Challenge.gov and hosts a blog called Greenversations
(hup:llbJog,epa.gov/bJogl).
f.

Describe any other steps taken to create proactive disdosures at EPA.

The National FOIA Program hosted to a booth to demonstrate MyProptlrtylnfo at Ihe Agency's national
environmental infonnation symposium in 201(), which was attended by over 500 Agency emplo)'ccs. supp()rting
contractors and vendors. (See VI. SpIJUigbton Success..)
IV. Stegs Taken to Greater Unitize Technologv
t a.What proportion of the components within EPA which receive FOIA requests have the capability
to receive such requests electronically?
One hundred (100) percent of EPA '5 components receive FOIA requests eiectronicaUy.
Jb. To what eltent bas EPA increased the Dumber of components doing so since the filing, of the last

Cbief Fo.IA Officer Report?

Not applicable.
Ie. What methods do EPA usc to receive requests electronically?

EPA us.es the following methods to receive requests electronically: webform. email and fax. The fax transmittals
are digiti7.ed and received as a message in the National FOJA Program e-niail in-box.
2a. What proportion of compollcnts within EPA which receive FOIA requests have the capability to
track such requests electronically?

One hundred (100) percent of EPA '5 components tr'dck FOIA requests electronically.
lb. To wbat extent have you increased the number of components doing so since the filing of the last
Chief FOJA Officer Reporl?

Not applicable,

2c. What methods do EPA use to track requests electronically?
EPA uses commercial off-thc-shclfsQftware to track requests eleclronically.

3a. What proportion of components stEPA which receive FOJA requests bave the capability to
process such requests electronically?
One hundred (100) percent of EPA's components process FOIA requests electronically.

3b. To what extent has EPA increased the number of components doing so since the filing of the lasl
Chief rOJA Officer Report?
Not applicable.

3c_ What methods do EPA use to process requests electronically?
EPA uses commercial off-the· shelf software to track and process requests electronically. The Agency also has
developed collection databases which arc used to manage search and review activities for large numbers of
electronic documents covcring a common topic.
4a. Wby type or tec:hnolog.v does EPA use to prepare tbe Annual FOIA Report?
EPA uses commercial off-the-shl!lf software to prepare the Annual FOIA Report.

4b. If EPA is not satisfied with theexistiog system to prepare tbe Annual FOIA Report, describe the
steps taken to increase the use of technology for next year.
The existing system to prcpare the Annual FOIA Report is currently meeting Agency's needs.

V. Steps Taken to Reduce Backlogs and Impro"'c Timeliness in Responding to Requests
).

Re~rt

whether the b:n:luog is decreasing by measuring in two ways. First, report whetber the number
of backlogged request.. lind ba~klogged administrative appeals that remain pending at the end of the
fiscal year decreased CJr increaud, and by how many, wben C'ompllTed \\'ith last fIScal year. Second,
report whether EPA closed in FY 2010 the ten oldest ofthose pending requests and appeals from FY
2009, and if not, report how many of tbelli EPA did close.

EPA's backlog atthc end of fiscal year 2010 decreased by three. EPA's adminisrrative appeals decrca$cd by [Wo.
EPA closed fourteen of its twenty oldest pending requests and appeals from FY 2009.

2a. Is the backlog increase it result of an increase in the n umber of incoming requests or appeals?
Not applicable.

2b. Is the backlog increase caused by loss of staff?
Not applicable.

2c. Is the backlog increase caused by an increase in the complexity of the requests receiv~?

r-:ot applicable.

2d. What other causes, if any. contributed to in the increase in the backlog?
Not applicable.
3a. Docs. EPA routinely set goals and monitor the progress oftbe FOtA caseloa\J?

Yes. EPA monitors the progress through the monthly dashboard which is available on the FOIA website.
Jb. Has EPA increased its FOIA staffing?
EPA has added one FTE to the National FOIAProgram.
3c~

Has EPA made IT improvements to in.:rease timeliness?

Yes. The MyPropertylnfli {ool (http:tlwww.epa.gov!myproperty/) allows the public to obtain infonnation
immediately that was previQusly only available in response to a FOIA request. See Spotlight on SU(;ClfSS section,
below.
3d. Has EPA's Chief FOIA Officer been hwolved in overseeing EPA's capacity to process requuts?
The Chief FOIA Ofiicer participates in the Chief FOIA Ot'fi~er meetings hosted by the Department of Justice and

has requested several briefings on FOlA activities.
VI. SlIotlhzht on Suceess

EPA's fOIA Office developed a tool that allows the public direct access (0 site-specific information contained ill
multiple Agency environmental databases. The tool, 1\.lyPropertyln/o, combines multiple EPA database scarcht..'S into
a single printable report. The searches. riow performed by the public online, were previously conducted by EPA staff
in response to a FOIA request. Inquiries may be as specific as an address on a street or broad aslhc name of the
street within a city or zip code: ""fyProperryln/a was made available on the Agency's FOfA homepageon June 25,
2010 (http://ww''V.&l1!!,.&Qy/mr>rooertv).
A review of FOIA requests revealed thallhc most frequently requested information from the public is for records on
specific locations to determine potential environmental ha7..ards prior to reales1ate transactions. Further research
revealed thatmost of EPA's "no record responses" were in response to these requests. The public can nowobtain
responses immediately and the number 01'00 record responses bas noticeably dropped since the deployment of
MyPropertylnfo. The tool's primary customers are real estate agents, mortgage bankers and engineering and
environmental consulting firms who are required to provide documentation for property transactions. The secondary
audience is individual homebuyers.

Over the past three tiscal years, the number or incoming requests has remajnedapproximatcly 10,500. However. in
FY08 EPA sent 4,554 no record response leners; S,181 ill fiY09; and 3,808 in FY \0 - a decrease of 27% in the last
quarter offlle FY in which MyPropertylnfo was released.
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Congressionally Requested Inquiry Into
EPA's Handling of Freedom of Information Act
Requests
What We Found
We concluded that EPA does not have a process to filter FOIA requests by
political appointees. EPA policy permits releasing information at the lowest
practicable level. Generally, political appointees are not involved in deciding
FOIA requests, unless there is denial of information. We found exceptions, but
political appointees were usually involved only to sign denials or partial denials.
FOIA coordinators provided regular status reports on the processing ofFOIA
requests to managers at various levels within the office. In 3 of the 11 offices we
reviewed, those managers were political appointees. However, none ofthe offices
required routine review of FOIA requests by a political appointee.
In response to comments from EPA staff on the draft report, we made some
minor wording changes.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
OFFICE OF
INSPECTOR GENERAL

January 10,2011

MEMORANDUM
SUBJECT:

Congressionally Requested Inquiry into EPA's Handling of
Freedom ofInformation Act Requests
Report No. ll-P-0063

..

. J,
/
(tijJ ri0ii'~'-~'
.10

FROM:

Wade T. Na]]Wl1
Assistant Inspector General for Program Evaluation

TO:

Malcolm D. Jackson
Assistant Administrator for Environmental Information and
Chief Information Officer

This is our report on the subject review conducted by the Office ofInspector General (OIG) of
the U.S. Environmental Protection Agency (EPA). This report contains findings that describe the
problems the OIG has identified and corrective actions the OIG recommends. This report
represents the opinion of the OIG and does not necessarily represent the final EPA position.
Final determinations on matters in this report will be made by EPA managers in accordance with
established audit resolution procedures.
The estimated cost ofthis report, calculated by multiplying the project's staff days and expenses
by the applicable daily full cost billing rates in effect at the time, is $113,770.
Action Required

Because this report contains no recommendations, you are not required to respond to this report.
However, if you submit a response, it will be posted on t4e OIG's public website, along with our
memorandum commenting on your response. Your response should be provided as an Adobe
PDF file that complies with the accessibility requirements of section 508 of the Rehabilitation
Act of 1973, as amended. The final response should not contain data that you do not want to be
released to the public; if your response contains such data, you should identify the data for
redaction or removal. We have no objections to the further release of this report to the public.
We will post this report to our website at http://\vww.epa.gov/oig.
If you or your staffhave any questions regarding this report, please contact Eric Lewis, Director,
Special Reviews, at 202-566-2664 or lewis.eric(glepa.gov; or Russell Moore, Project Manager, at
202-566-0808 or moore.russeU01epa.gov.

Purpose
On August 23,2010, Senator Charles E. Grassley, Ranking Member of the U.S.
Senate Committee on Finance, and Congressman Darrell Issa, Ranking Member
of the House Oversight and Government Reform Committee, requested the
Inspector General, U.S. Environmental Protection Agency (EPA), to review
EPA's Freedom ofInformation Act (FOIA) office to determine whether political
appointees are made aware of information requests and have a role in reviews or
decisionmaking related to those requests. They wanted to know whether EPA was
engaged in political filtering of information.

Background
. FOIA gives the public the right to ask for records possessed by federal
government agencies. In 2002, EPA published regulations describing how it will
process FOIA requests. One section provides that the head of an office, or that
individual's designee, is authorized to grant or deny any request for a record of
that office or other EPA records when appropriate. This regulation is consistent
with a 1983 EPA delegation of authority; it gives the heads of major offices
authority to make initial determinations related to FOIA requests, but allows them
to delegate their authority (l) down to the division director level if EP A is
denying release of all or part of the records based on a FOIA exemption, and
(2) to an even lower level if all of the requested records are being released.
Including the Office ofthe Administrator, EPA has 23 major offices. The heads of
these offices, as well as some of their deputies, are political appointees. In total,
EP A has identified 67 positions that are filled by political appointees. These
positions are subject to noncompetitive appointment because the duties may
involve advocacy of administration policies and programs, and the incumbents
usually have a close and confidential working relationship with the Agency or
other key officials.
EPA has assigned staff to manage its FOIA process, including a national FOIA
officer in the Office of Environmental Information, a FOIA officer in each region,
and a FOIA coordinator for each of the major program offices. To track the FOIA
requests, EPA uses an information management system called "FOIAXpress."
Overall, EPA's FOIA process is decentralized. Each of the 23 major offices has
established its own internal procedures for handling FOIA requests.

Scope and Methodology
We conducted this review from September through December 2010. The work
centered on evaluating a sample of 50 FOIA requests to determine who was
involved in processing them. These requests were selected from a universe of 157
requests EPA received between January 21, 2009, and August 31, 2010, that
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concerned one of the following subjects the Office ofInspector General (OIG)
believed might be of particular interest to EPA political appointees:
•
•
•
•
•
•

BP oil spill
Climate change
Coal ash
Environmental justice
Hydraulic fracturing, or fracking
Mountaintop mining

We identified the universe of requests by searching FOIAXpress. We reviewed
the documentation in FOIAXpress associated with the 50 sample items. Except
for inquiring about missing documentation, we did not evaluate the accuracy of
the data in FOIAXpress. We interviewed the FOIA officer or FOIA coordinator
for the following 11 organizations that processed the 50 requests under review:
•
•
•
•
•
•
•
•
•
•
•

Office of the Administrator
Office of Air and Radiation
Office of Enforcement and Compliance Assurance
Office of Inspector General
Office of Solid Waste and Emergency Response
Office of Water
Region 1
Region 3
Region 4
Region 5
Region 6

For some requests, we also interviewed other EPA employees who were involved
in responding. The interviews included a review of FOIA procedures for that
office. In addition, we interviewed the EPA national FOIA officer.
We did not test the internal controls related to processing FOIA requests. Controls
were evaluated during a prior review by the OIG. The related report, Report No.
09-P-0 127, EPA Has Improved Its Response to Freedom ofInformation Act
Requests But Further Improvement Is Needed, was issued on March 25,2009. EPA
is still implementing the corrective actions recommended in that report.
We conducted our work in accordance with generally accepted government
auditing standards issued by the Comptroller General of the United States. Those
standards require that we plan and perform the review to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and
conclusions based on our objectives. We believe the evidence obtained provides a
reasonable basis for our findings and conclusions based upon our objectives.
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Results
We concluded that EPA does not have a FOIA process that results in the filtering
of requests by political appointees. Generally, political appointees are not
involved in the FOIA process, either by policy or in practice. With few
exceptions, information is released at the lowest practicable level, which EPA
permits. Political appointees are usually involved only to sign denials' or partial
denials, as was the case in 2 of the 11 offices that we reviewed.
Of the 50 FOIA requests in our sample, political appointees were involved in only
7 of them. In two cases, political appointees were asked to search for responsive
records. In four cases, a political appointee signed the response letter because the
request resulted in partial denial of information. In one case, a political appointee
signed the response letter even though all records were given to the requester,
which was done at the discretion of the FOIA coordinator and was not directed by
the political appointee.
Requests Are Not Filtered by Political Appointees
FOIA staff at headquarters and the regions are not political appointees. They
review FOIA requests to determine who in their office might have responsive
records. The organizational location of the FOIA staff varied across the 11 major
offices we reviewed. Of the 11 FOIA officers and coordinators interviewed, 2 (for
the Office of Air and Radiation and the Office of Enforcement and Compliance
Assurance) work in the immediate office of the assistant administrator (a political
appointee). However, these two coordinators have a process that is similar to the
other nine offices that we reviewed; they assign all requests to staff without the
involvement of the assistant administrator, and neither office specifies a role for
political appointees in the FOIA process.
Staff Throughout EPA Collect Relevant Records
The FOIA officers and coordinators ask EPA offices with responsive records to
provide them. Two ofthe sampled FOIA requests involved political appointees
searching for records. However, in both cases, office staff searched for relevant
records and forwarded what they had to the response coordinator for further
action. The political appointee had no further involvement with the request.
Political Appointees Sign Denial Letters For Two Offices
Two of the 11 major offices we reviewed (Region 3 and Office of the Executive
Secretariat, in the Office of the Administrator) had a political appointee sign all
denial and partial denial response letters. Region 3 policy requires the regional
administrator to sign all denial and partial denial response letters. None of the
eight Region 3 response documents to FOIA requests we reviewed were signed by
a political appointee, and none involved denials. The Office of the Executive
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Secretariat has the director (who is a political appointee) sign all denial and partial
denial letters. This practice ensures compliance with EPA policy that a division
director or higher sign all denials or partial denials. The Director for the Office of
the Executive Secretariat signed the response letters for five of the FOIA requests
in our sample.
FOIA Staff Keeps Management Informed
The FOIA staff keeps EPA management informed about the FOIA process. All
the FOIA officers and coordinators provided reports on FOIA processing to
managers at various levels in the office. In 3 of the 11 major offices reviewed, the
manager who received the reports was a political appointee.
Special Cases Do Not Involve Political Filtering
FOIA requests related to the BP oil spill are being monitored on an EPA-wide
basis to ensure consistency in the responses due to the large number of documents
requested and the significance of the issues involved. A staff member in the
Office of General Counsel is notified when BP-related requests are received and
when EPA responds. However, for BP-related requests that we reviewed, the
response was sent to the Office of General Counsel after the information was
released to the requester. At the time of our interviews, no political appointees
from the Office of General Counsel were involved in processing these FOIA
requests .
.EPA has received numerous FOIA requests related to climate change, particularly
regarding the April 2009 endangerment finding on greenhouse gases. To ensure
EPA offices were handling these requests consistently, an informal work group
was formed to review records. None of the members of this work group were
political appointees.

Conclusion
Our analysis shows that political appointees at EPA are generally not involved in
processing, screening, or approving FOIA requests. Even though our sample
included only requests related to controversial subjects, political appointees were
involved with 7 of the 50 instances reviewed. The activities of political appointees
in the FOIA process at EPA generally include signing denials and partial denials,
and receiving reports on FOIA processing. We found no evidence of systematic
screening of FOIA requests by political appointees. Based on our review of their
program, we conclude that the EPA does not have a process to filter FOIA
requests by political appointees.
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Agency Response and OIG Comment
To ensure the accuracy of this report, on December 8, 2010, we provided a draft
to the Office of Environmental Information for review. In a memorandum dated
January 7,2011, the Assistant Administrator for Environmental Information
agreed with the OIG conclusions. Based on Agency comments on the draft report,
we made some minor wording changes. This memorandum is included as
Appendix A.
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Status of Recommendations and
Potential Monetary Benefits
POTENTIAL MONETARY
BENEFITS (in SOOOs)

RECOMMENDATIONS

Rec.

Page

No.

No.

Subject

Status

Action Official

Planned
Completion
Date

Claimed
Amount

Agreed-To
Amount

No recommendations

1

=

0 recommendation is open with agreed-to corrective actions pending
C =recommendation is closed with all agreed-to actions completed
U =recommendation is undecided with resolution efforts in progress
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Appendix A

Agency Response

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OFFICE OF
ENVIRONMENTAL INFORMATION

Jan-72011

MEMORANDUM
SUBJECT:

Draft Report: Congressionally Requested Inquiry Into EPA's Handling of
Freedom ofInformation Act Requests - Project No. OPE-FYlO-0027

FROM:

Malcolm D. Jackson
Assistant Administrator and Chief Information Officer

TO:

Eric Le\vis
Director, Special Reviews
Office of Program Evaluation
Office of the Inspector General

Thank you for the opportunity to review the draft report "Congressionally Requested
Inquiry Into EPA's Handling of Freedom ofInformation Act Requests," Project No. OPE-FYlO
0027.
The U.S. Environmental Protection Agency (EPA) is committed to conducting its
business in an open and transparent manner and takes pride in the quality of customer service it
provides to Freedom oflnformation Act (FOIA) requesters. The Agency will continue to review
its FOIA administration activities to identifY opportunities to further strengthen and enhance its
policies, procedures and processes. I understand that a few minor technical errors were
communicated to your staff and will be corrected in the final report.
If you have any questions about EPA's FOIA Program, please feel free to contact Larry
F. Gottesman, EPA National FOIA Officer, at (202) 566-2162.
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Appendix B

Distribution
Office of the Administrator
Assistant Administrator for Environmental Infonnation and Chief Infonnation Officer
Agency Followup Official (the CFO)
Agency FoUowup Coordinator
General Counsel
Associate Administrator for Congressional and Intergovernmental Relations
Associate Administrator for External Affairs and Environmental Education
Director, Office of Regional Operations
Inspector General
National FOIA Officer, Office of Environmental Infonnation
Audit Followup Coordinator, Office of Environmental Information
Office of the Administrator FOIA Coordinator
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EDOLPHUS TOWNS. NEW YORK

DARRELL E. ISSA. CALIFORNIA

CHAIRMAN

RANKING MINORITY MEMBER

ONE HUNDRED ELEVENTH CONGRESS

<!Congress of tbe itJnjteb g;,tates
1$OUUt of !\tpreuentatibtU
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 RAYBURN HOUSE OFFICE BUILDING
WASHINGTON, DC

20515-6143

Majority {2021226-5051
. Minority (2021 225-5074

March 25, 2010
The Honorable Lisa P. Jackson
Administrator
Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
Dear Administrator Jackson: .
.

.

. Oohis first full day in office, President Obama proclaimed his Administration's
commitment to openness and transparency by signing a memorandum that urged the
federal agencies to adopt a presumption in favor of disclosure in response to Freedom of
Infonnation Act (FOIA) requests. The Freedom of Information Act grants the public
access to federal agency records unless the requested infonnation is protected by any of
nine exemptions or three exclusions. Two recent audits demonstrate that the agencies
have failed to implement the President's first-day FOIA guidance to such an extent that
we are concerned the records and infonnation of the federal government are no more, and
possibly less, available to the public than they were during previous administrations.
President Obama promised taxpayers "a new era of openness in our country" and
a presidency built on "transparency and the rule of law.'" To that end, on January 21,
2009, President Obarna issued new guidance on FOIA, via a memorandum to the heads
of executive departments and agencies. The President stated that "all agencies should
adopt a presumption in favor of disclosure, in order to renew their commitment to the
principles embodied in FOIA, and to usher in a new era of open Government.,,2
Additionally, agencies were instructed that "[n]ondisclosure should never be based on an

I

CNN.com, Vowing transparency. Obama OKs-e'h~c$ guidelines,

hf1l';llwww,cnn,com/2009/POL'lTICS/0 III I/obama.business/index.html (last visited March 22, 2010).
2 Memorandum for Heads ofExecutive Departments and Agencies, President, Freedom ofInformation Act,
January 21, 2009, available at http;llwww.whitehouse.gov/the-press_officelFreedomoflnformationActI
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effort to protect the personal interests of Government officials at the expense of those
they are supposed to serve. "I
As directed by President Obama, on March 19, 2009, Attorney General Holder
issued a memorandum to the heads of executive departments and agencies to
"underscore" the President's FOIA commitment and "ensure" that it was realized in
practice,2 The memorandum stressed two points: 1) an agency should not withhold
information simply because it may do so legally; and 2) whenever an agency determines
that it cannot make full disclosure of a requested record, it must consider whether it can
make partial disclosure. 3 Additionally, presumably to discourage FOIA denials, the
Attorney General limited the Department of Justice's defense of FOIA denials to those
that 1.) the department reasonably foresees that disclosure would harm an interest
protected by one of the statutory exemptions, or 2) disclosure is prohibited by law,4
Despite these memoranda stressing the importance of openness and transparency,
an audit by the National Security Archive, an open-government project at George
Washington University, found that only four agencies have increased the release of
information and decreased denials under FOIA, the majority of agencies have not
responded to either the Obama or Holder memos with concrete changes in their FOIA
practices, and ancient requests still persist in the FOIA system,S Additionally, despite
receiving 48,686 fewer FOIA requests in the past fiscal year than in 2008, the number of
rejections. rose by 154,189. 6 In direct opposition to Obama's memorandum, the use of
FOIA exception 5, which more than any other exemption protects the personal interests
of Government officials, has risen, from 47,395 in fiscal year 2008 to 70,779 in the past
fiscal year. 7
During a March 18,2010 Subcommittee on Information Policy, Census, and
National Archives hearing on current trends in the administration of FOIA, several
witnesses expressed frustration with the current climate surrounding FOIA. One witness,
a director ofa FOIA litigation group, testified that he has observed no improvement since
President Obama signed the January 21, 2010 FOIA memorandum: "We [are] unable to
discern any real difference between the manner in which the disputed information was
handled first under the Bush policy, and later under the Obama policy."s
lId
Memorandum for Heads of Executive Departments and Agencies, Attorney General, Freedom of
Information Act, March 19,2009.
lid.
41d
, Sunshine and Shadows: The Clear Obama Message for Freedom of Information Meets Mixed Results,
The National Security Archive, George Washington University, March IS, 20 I0, available at
hqp:!!www.gwu.edu!-nsarchivINSAEBBINSAEBB308!20I OFOIAAudit.pdf
6 Gastongazette.com, Promises ofopenness are yel unfulfilled,
hqp:!!www.gastongazette.com!articles!openness-45091-promises-span.html (last visited March 22, 20 10).
, Sharon Theimer, Promises, Promises: Is Gall 'I More Open with Obama? Assoc. PRESS, Mar. 16, 2010.
B Written Testimony of Electronic Frontier Foundation Senior Counsel David Sobel, prepared for the H.
Oversight and Gov't Reform Subcommittee on Information Policy, Census, and National Archives hearing
on "Administration of the Freedom oflnformation Act: Current Trends, "Mar. 18,2010.
2
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Another witness, representing perhaps the most active FOIA requestor and
litigator operating today, stated plainly "The Obama administration is less transparent
than the Bush administration."g
So that we may better understand the failure of the federal agencies to implement
the directives of the White House and Justice Department, and to facilitate openness and
transparency in the future, we request the following documents:
1. Your agency's complete FOIA log, including the identity of each party that
requested records and/or information, the date the request was received, the
date the request was fulfilled, whether the request was rejected, and ifso, what
exemption or exclusion was cited.
2. A complete explanation for each full or partial FOIA rejection since January
21,2009.
3. All records and communications referring or relating to a full or partial FOIA
rejection since January 21,2009.
4. All records and communications referring or relating to the implementation of
President Obama's January 21, 2009, memorandum on the Freedom of
Information Act and/or Attorney General Eric Holder's memorandum of
March 19, 2009, on the Freedom of Information Act.
We respectfully request that you provide the requested information no later than
Monday, April 26, 2010. Please note that, for purposes of responding to this request, the
terms "records," "communications," and "referring or relating" should be interpreted
consistently with the attached Definitions of Terms.
The Committee on Oversight and Government Reform is the main investigative
committee in the U.S. House of Representatives. Pursuant to House Rule X, it has
authority to investigate the subjects within the Committee's legislative jurisdiction as
well as "any matter" within the jurisdiction of the other standing House Committees.
This broad jurisdiction includes the oversight of Executive Branch operations and
administrative functions.

Written Testimony of Judicial Watch President Tom Fitton, prepared for the H. Oversight and Gov't
Reform Subcommittee on Information Policy, Census, and National Archives hearing on "Administration
of the Freedom of Information Act: Current Trends, .. Mar. 18,2010.
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If you have any questions or comments please contact Marvin Kaplan or Jonathan
Skladany of the Committee staff at (202) 225-5074.

Sincerely.

Patrick McHe y
Ranking Member
Subcommittee on Info ation Policy,
Census, and National Archives

Attachment

Darrell Issa
Ranking Member
Committee on Oversight and
Government Reform

March 25,2010
Page 5 of5
Definitions of Terms
1. The term "record" means any written, recorded, or graphic matter of any nature
whatsoever, regardless of how recorded, and whether original or copy, including,
but not limited to, the following: memoranda, reports, expense reports, books,
manuals, instructions, financial reports, working papers, records notes, letters,
notices, confirmations, telegrams, receipts, appraisals, pamphlets, magazines,
newspapers, prospectuses, interoffice and intra office communications, electronic
mail (e-mail), contracts, cables, notations of any type of conversation, telephone
call, meeting or other communication, bulletins, printed matter, computer
printouts, teletypes, invoices, transcripts, diaries, analyses, returns, summaries,
minutes, bills, accounts, estimates, projections, comparisons, messages,
correspondence, press releases, circulars, financial statements, reviews, opinions,
offers, studies and investigations, questionnaires and surveys, and work sheets
(and all drafts, preliminary versions, alterations, modifications, revisions,
changes, and amendments of any of the foregoing, as well as any attachments or
appendices thereto), and graphic or oral records or representations of any kind
(including without limitation, photographs, charts, graphs, microfiche, microfilm,
videotape, recordings and motion pictures), and electronic, mechanical, and
electric records or representations of any kind (including, without limitation,
tapes, cassettes, disks, and recordings) and other written, printed, typed, or other
graphic or recorded matter of any kind or nature, however produced or
reproduced, and whether preserved in writing, film, tape, disk, videotape or
otherwise. A record bearing any notation not a part of the original text is to be
considered a separate record. A draft or non-identical copy is a separate record
within the meaning of this term.
2. The term "communication" means each manner or means of disclosure or
exchange of information, regardless of means utilized, whether oral, electronic, by
document or otherwise, and whether face-to-face, in a meeting, by telephone,
mail, telexes, discussions, releases, personal delivery, or otherwise.
3. The terms "referring or relating," with respect to any given subject, means
anything that constitutes, contains, embodies, reflects, identifies, states, refers to,
deals with or is in any manner whatsoever pertinent to that subject.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

JUN - 3, ,2010
OFFICE OF
ENVIRONMENTAL INFORMATION

The Honorable Darrell Issa
Ranking Member
Committee on Oversight and Government Reform
U.S. House of Representatives
Washington, D.C. 20515
Dear Congressman Issa:
This is in response to your March 25,2010, letter to Administrator Jackson seeking
information concerning the Environmental Protection Agency's (EPA) Freedom of Information
Act (FOIA) program.
When EPA testified before the Committee on Oversight and Government Reform,
Subcommittee on Information Policy, Census, and National Archives on March 18, 2010, we
provided numerous examples of the Agency's commitment to the letter and spirit of FOIA and
Open Government. EPA's National FOIA program has been engaged in an improvement
process to ensure greater timeliness, accountability and transparency in processing FOIA
requests submitted to the Agency. In the mid-2000's, EPA had over 23,000 unanswered FOIA
requests and, according to the White House, two of the oldest overdue requests in the federal
government. Agency FOIA professionals, using strong leadership, improved technology, revised
procedures and processes, and the support of subject matter experts across the Agency have
successfully reduced the number of pending FOIA requests from 23,000 in 2001 to 783 by the
end of FY 2008. By the end of FY 2009, EPA reached an all-time low of 317 unanswered FOIA
requests with a 53% reduction in FY 2009 alone.
The Annual FOIA Report to the Department of Justice submitted by all Federal agencies
indicates that EPA is a leader among its peers in its FOIA processing activities. This leadership
position is due in no small part to the commitment of the Agency to meeting both the letter and
spirit of FOIA, the Presidential Memoranda and the Attorney General's Guidelines on FOIA.
In embracing the President's mandate for greater transparency, EPA's FOIA staffworked
in concert with Agency program representatives to make information publicly available from
Agency data bases on EPA's Web sites without the need to file a FOIA request. The result was a
reduction in the amount of time to receive Agency records from weeks to seconds. An example
of EPA's proactive disclosure of Agency records is demonstrated by the redesign of the Office of
Pesticide Program's electronic FOIA reading room where tens of thousands of highly sought
after pesticide science and regulatory records are now available to the public on the Web,
obviating the need to file a FOIA request. Since making these highly sou46665 ght after records
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available on line, FOIA requests for this information have substantially declined. Other parts of
the Agency are exploring opportunities to use similar technology to proactively disclose records.
The Agency also operates a national FOIA Hotline, staffed by a FOIA Requester Service Center
specialist, who answers questions from the public about their requests whether filed at
headquarters or in EPA's ten regions and general questions conceming FOIA.
In addition, for the past several years, even prior to the recent FOIA policy change, EPA
had already committed to specific FOIA improvement goals in response to E.O. 13392
(hrtp:llwww.epa.gov/foia/docslbacklogfy08-10.pdf.). The Agency met all of its FOIA
improvement goals ahead of schedule and continues to strive to further improve its FOIA
administrative responsibilities.
In response to your request for specific documents, the following enclosures are
provided:
•

A CD-ROM containing an Excel spreadsheet with over 3000 pages of information from
the Agency's FOIA log noting the reason for each full or partial denial, along with a one
page document that summarizes the disposition of the requests received between
01/2112009 and 04/01/2010 and explains the FOIA exemptions listed under Column 9;
and

•

A copy of Agency records and communications referring or relating to the
implementation ofPresident Obama's memorandum and Attorney General Holder's
Guidelines. Additional relevant information will be sent to you from EPA's Office of
Inspector General.

If you have further questions, please contact me or your staff may call Tom Dickerson in
the Office of Congressional and Intergovernmental Relations on 202-564-3648.

Linda A. Travers
Acting Assistant Administrator
Enclosures

FOIA Log Summary

Disposition of Requests Received Between 0112112009 to 04/01/2010
Total number of requests "Denied in Full"
Total number of requests "Denied in Part"
Total number of requests "Granted in Full"
Total number of requests with "Other Reasons"

88

653
: 4761
: 6092

The requests that do not have a completed date are still open.
Exemptions
Exemption 1 (b)(I): Classified national defense and foreign relations infonnation.
Exemption 2 (b)(2): Internal agency rules and practices.
Exemption 3 (b)(3): Information that is prohibited from disclosure by another federal law.
Exemption 4 (b)(4): Trade secrets and other confidential business information.
Exemption 5 (b)(5): Inter-agency or intra-agency communications that are protected by legal
privileges.
Exemption 6 (b)(6): Information involving matters of personal privacy.
Exemption 7 (b)(7): Records or information compiJed for law enforcement purposes, to the
extent that the production of those records (A) could reasonably be expected to interfere with
enforcement proceedings, (B) would deprive a person of a right to a fair trial or an impartial
adjudication, (C) could reasonably be expected to constitute an unwarranted invasion of personal
privacy, (D) could reasonably be expected to disclose the identity of a confidential source, (E)
would disclose techniques and procedures for law enforcement investigations or prosecutions, or
would disclose guidelines for law enforcement investigations or prosecutions, or (F) could
reasonably be expected to endanger the life or physical safety of any individual.
Exemption 8 (b)(8): Infonnation relating to the supervision of financial institutions.
Exemption 9 (b)(9): Geological information on wells.

