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Washington, D.C. 20530
JMK: rb# 145-FOI-10556 March 8, 2012
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5, 2011, seeking a copy of the “Supreme Court Maxims”, listed on the Civil Division page of the
DOJNet. Your request was received in our office on April 5, 2011.

One document, totaling 291 pages, was identified as responsive to your request. Although
this record is subject to exemption pursuant to attorney work product, deliberative process
privileges of exemption 5 (5 U.S.C. 552(b)(5)), it was determined there is no existent harm in
releasing this record. Therefore, it is being provided to you in full (enclosed).

If you have any questions, please contact our FOIA Requester Service Center at (202)
514-2336.

Sincerely,
James M. Kovakas

Attorney In Charge
FOI/ PA Unit, Civil Division
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SUPREME COURT MAXI M5

Below is a collection of useful quotations fromall opinions of the United
States Suprenme Court fromits 1993 through 1998 Terns. These are intended
to be used as a research tool for finding authority to cite in briefs and
menor anda for common propositions of |aw. They are grouped into five
categories: (1) Doctrines of Constitutional Construction (in the 1998 Term
maxi ms only), (2) Doctrines of Statutory Construction, (3) Suprene Court
Practice, (4) Procedural Doctrines, and (5) Substantive Law Doctrines. The
maxi ns are arranged by Term with the nost recent 1998 Term first.

WARNI NG The maxins are 291 pages long, so attenpting to print themwl|
tie up your printer for an extended tine.

I nstead of printing them the maxins are designed to be used as a conputer
dat a base. For exanple, if you want to find a citation that courts shoul d
gi ve deference to an agency's construction of a statute, you can search the
maxi ns for the term"deference." You could then cut and paste either the
citation or the full quotation into your docunent. You can al so search the
maxi ms for such terns as "plain neaning," "standing," "nootness," First
Amendrent ," or "Title VII" to find the Suprenme Court cases dealing with
these matters.

MAXI M5 FROM

THE SUPREME COURT 1998 TERM

Conpi | ed by

Jodi Al exander

Peter Barton

Tate Birnie
Tom Bol | yky

Rob Carr ol

Jenni fer Pai sner

Ant hony J. Steinneyer

Appel late Staff, G vil Division
Departnent of Justice
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| . DOCTRI NES OF CONSTI TUTI ONAL | NTERPRETATI ON

Construing Constitution in Accord wiwth Oiginal Intent

"We | ook first to evidence of the original understanding of the
Constitution.” Alden v. Miine, 527 U.S. 706, 741 (1999).

Construing Constitution in Accord with Early Practice

"[E]arly congressional practice * * * provides 'contenporaneous and
wei ghty evi dence of the Constitution's neaning.'" Al den v. Mine, 527 U S
706, 743-744 (1999) (quoting Printz v. United States, 521 U S. 898, 905
(1997) (internal quotation marks omtted)).

I'1. DOCTRI NES OF STATUTORY CONSTRUCTI ON

Statutory Language

“"When interpreting a statute, we |look first to the | anguage.”
Ri chardson v. United States, 526 U S. 813, 818 (1999).

Pl ai n Meani ng

“"As in any case of statutory construction, our analysis begins with
the | anguage of the statute. * * * And where the statutory | anguage
provides a clear answer, it ends there as well." Hughes Aircraft Co. v.
Jacobson, 525 U. S. 432, 438 (1999) (citation and internal quotation marks
omtted).

O di nary Meani ng

“In interpreting statutory mneral reservations |like the one at
i ssue here, we have enphasi zed that Congress 'was dealing with a practi cal
subject in a practical way' and that it intended the ternms of the
reservation to be understood in 'their ordinary and popul ar sense. Anpco
Production Co. v. Southern Ute Tribe, 526 U S. 865, 873 (1999) (quoting
Burke v. Southern Pacific R Co., 234 U.S. 669, 679 (1914)).

Construed in Accord with Common-|aw Meani ng

"It is a well-established rule of construction that '"[w] here
Congress uses terns that have accunul ated settled nmeaning under . . . the
common |law, a court must infer, unless the statute otherw se dictates, that
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Congress nmeans to incorporate the established neaning of these terns.
Neder v. United States, 527 U.S. 1, 21 (1999) (quoting Nationwi de Miut. Ins.

Co. v. Darden, 503 U. S. 318, 322 (1992), and Comrunity for Creative Non-
Violence v. Reid, 490 U S. 730, 739 (1989)).

[Where Congress borrows terns of art in which are accunul ated the
| egal tradition and neaning of centuries of practice, it presumably knows
and adopts the cluster of ideas that were attached to each borrowed word in
the body of learning fromwhich it was taken and the neaning its use wl|
convey to the judicial mnd unless otherwi se instructed.'" Kolstad v.

Aneri can Dental Assn., 527 U. S. 526, 539 (1999) (quoting Morissette v.
United States, 342 U S. 246, 263 (1952)).

Construed in Accord with Past Practice

“If a given statute is unclear about treating * * * a fact as [an]
el ement [of the offense] or [a] penalty aggravator [in sentencing], it
makes sense to | ook at what ot her statutes have done, on the fair
assunption that Congress is unlikely to intend any radical departures from
past practice w thout nmaking a point of saying so." Jones v. United States,
526 U.S. 227, 234 (1999).

Cont ext

"[ T] he meani ng of statutory |anguage, plain or not, depends on
context." Holloway v. United States, 526 U.S. 1, 7 (1999) (quoting Brown v.
Gardner, 513 U. S. 115, 118 (1994), and King v. St. Vincent's Hospital, 502
U S. 215, 221 (1991)).

Noscitur a Sociis (Know a Wird by the Conpany It Keeps)

"Statutory | anguage nust be read in context and a phrase 'gathers
meani ng fromthe words around it.'" Jones v. United States, 527 U S. 373,
389 (1999) (quoting Jarecki v. GD. Searle & Co., 367 U S. 303, 307
(1961)).

Sanme Language in Sane Statute

A statutory phrase "should ordinarily retain the sane neaning
wherever used in the sane statute * * *." National Aeronautics and Space
Adm n. v. Federal Labor Relations Authority, 527 U S. 229, 235 (1999)
(agreeing to principle but rejecting argunent based on this maxin.

Express Language in One Section, Silence in Another
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"According to respondents, the presence of this express command in §
802, when coupled with §8 803's silence, supports the negative inference

that 8 803 is not to apply to pending cases. * * * Because 88 802 and 803
address wholly distinct subject matters, [this] negative inference does not
arise fromthe silence of § 803." Martin v. Hadix, 527 U S. 343, 355, 356
(1999).

I nterpreting Congressional Silence

"Now and then silence is not pregnant."” El Paso Natural Gas Co. .
Neztsosie, 526 U. S. 473, 487 (1999) (explaining that Congress probably
failed to provide for tribal-court renoval in Price-Anderson Act actions
because Congress never expected the situation to arise).

Construed to Avoid Constitutional Questions

[Where a statute is susceptible of two constructions, by one of
whi ch grave and doubtful constitutional questions arise and by the other of
whi ch such questions are avoided, our duty is to adopt the latter.'" Jones

v. United States, 526 U S. 227, 239 (1999) (quoting United States ex rel.
Attorney General v. Delaware & Hudson Co., 213 U. S. 366, 408 (1909)).

"[We nust 'first ascertain whether a construction of the statute is
fairly possible by which the [constitutional] question nay be avoided.'"
Monterey v. Del Mnte Dunes at Monterey, Ltd., 526 U S. 687, 707 (1999)
(quoting Feltner v. Colunbia Pictures Television, Inc., 523 U S. 340, 345
(1998), and Tull v. United States, 481 U. S. 412, 417, n.3 (1987)).

Chevr on Def erence

"The Secretary's reading of [the statute] frankly seens to us the

nore natural - but it is in any event well within the bounds of reasonable
interpretation, and hence entitled to deference under Chevron U.S. A lnc.
v. Natural Resources Defense Council, Inc., 467 U S. 837, 842 (1984)." Your

Hone Visiting Nurse Services, Inc. v. Shalala, 525 U S. 449, 453 (1999).

"But Congress is well aware that the anbiguities it chooses to
produce in a statute will be resolved by the inplenenting agency, see
Chevron [U.S. A Inc. v. Natural Resources Defense Council, Inc., 467 U S
837,] 842-843 [1984]. W can only enforce the clear limts that the 1996
Act contains * * *." AT&T Corp. v. lowa Uilities Bd., 525 U S. 366, 397
(1999).

"“Under Chevron, if a court determ nes that 'Congress has directly
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spoken to the precise question at issue,' then '"that is the end of the
matter; for the court, as well as the agency, nust give effect to the
unanbi guously expressed intent of Congress.'" United States v. Haggar
Apparel Co., 526 U. S. 380, 392 (1999) (quoting Chevron U.S. A 1Inc. v.

Nat ural Resources Defense Council, Inc., 467 U S. 837, 842-843 (1984)).

"If, however, the agency's statutory interpretation 'fills a gap or
defines a termin a way that is reasonable in light of the legislature's
reveal ed design, we give [that] judgnent "controlling weight."'" United
States v. Haggar Apparel Co., 526 U. S. 380, 392 (1999) (quoting NationsBank

of NNC., NA v. Variable Annuity Life Ins. Co., 513 U S. 251, 257 (1995)).

"A statute may be anbi guous, for purposes of Chevron anal ysis,
W thout being inartful or deficient."” United States v. Haggar Apparel Co.,
526 U.S. 380, 392 (1999).

"For purposes of the Chevron analysis, * * *[a statute is anbi guous
if] the agency nust use its discretion to deternm ne how best to inplenent
the policy in those cases not covered by the statute's specific terns."
United States v. Haggar Apparel Co., 526 U.S. 380, 393 (1999).

"[ Chevron] [d]eference can be given to the regul ations w thout
inpairing the authority of the court to nmake factual determ nations, and to

apply those determinations to the law, de novo." United States v. Haggar
Apparel Co., 526 U. S. 380, 391 (1999).

"Because the Court of Appeals confronted questions inplicating 'an
agency's construction of the statute which it admnisters,' the court

shoul d have applied the principles of deference described in Chevron U S A

Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 842 (1984).
Thus, the court shoul d have asked whether 'the statute is silent or

anbi guous with respect to the specific issue' before it; if so, 'the
guestion for the court [was] whether the agency's answer is based on a
perm ssi bl e construction of the statute.' Id. at 843." INS v. Aguirre-
Aguirre, 526 U S. 415, 424 (1999).

"[We have recogni zed that judicial deference to the Executive
Branch is especially appropriate in the imm gration context where officials
"exercise especially sensitive political functions that inplicate questions
of foreign relations.' INS v. Abudu, 485 U S. 94, 110 (1998). A decision by
the Attorney Ceneral to deemcertain violent offenses commtted in another
country as political in nature, and to allow the perpetrators to remain in
the United States, may affect our relations with that country or its
nei ghbors. The judiciary is not well positioned to shoul der prinmary
responsibility for assessing the |ikelihood and inportance of such
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di pl omatic repercussions.” INS v. Aguirre-Aquirre, 526 U S. 415, 425 (1999).

The Board of Imm gration Appeals "should be accorded Chevron
deference as it gives anbiguous statutory terns concrete neaning through a
process of case-by-case adjudication * * *. " INS v. Aguirre-Aquirre, 526 U.
S. 415, 425 (1999) (internal quotation marks omtted).

"[We have no occasion to review the call for deference here [to a
construction of the agency's statutory jurisdiction first advanced in the
governnment's Suprenme Court brief], the interpretation urged in [that] brief
being clearly the better reading of the statute under ordinary principles
of construction.” California Dental Assn. v. FTC 526 U S. 756, 766 (1999).

Def erence to Agency's Construction of Statute

“I'n resolving this issue, the [Federal Labor Relations] Authority
was interpreting the statute Congress directed it to inplenment and
admnister. 5 U.S.C. 8 7105. The Authority's conclusion is certainly
consistent with the [statute] and, to the extent the statute and
congressional intent are unclear, we may rely on the Authority's reasonable
judgnent." National Aeronautics and Space Adm n. v. Federal Labor Rel ations

Aut hority, 527 U S. 229, 234 (1999).
Equi t abl e Exceptions to Statutes

"*IAls a general matter, courts should be loath to announce
equi tabl e exceptions to |legislative requirenents or prohibitions that are
unqualified by the statutory text[.'] Al though trust law nmay offer a
"starting point' for analysis in sonme situations, it nust give way if it is
i nconsistent with 'the | anguage of the statute, its structure, or its
purposes.'" Hughes Aircraft Co. v. Jacobson, 525 U S. 432, 447 (1999)
(quoting GQuidry v. Sheet Metal Wrkers Nat. Pension Fund, 493 U S. 365, 376
(1990), and Varity Corp. v. Howe, 516 U.S. 489, 497 (1996)).

Construction of Indian Treaties

“"[We interpret Indian treaties to give effect to the terns as the
| ndi ans t hensel ves woul d have understood them" M nnesota v. Mlle Lacs
Band of Chippewa | ndians, 526 U S. 172, 196 (1999).

“Indian treaties are to be interpreted liberally in favor of the
Indians * * * and * * * any anbiguities are to be resolved in their favor."
M nnesota v. MIle Lacs Band of Chippewa |Indians, 526 U S. 172, 200 (1999)
(citations omtted).
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"[Rleview of the history and the negotiations of the agreenents is
central to the interpretation of [Indian] treaties.” Mnnesota v. Mlle
Lacs Band of Chi ppewa |Indians, 526 U. S. 172, 202 (1999).

Construction of Foreign Treaty

“'*TI]t is our responsibility to give the specific words of the
treaty a neaning consistent with the shared expectations of the contracting
parties.'" El A Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S. 155,
167 (1999) (quoting Air France v. Saks, 470 U S. 392, 399 (1985)).

"' Because a treaty ratified by the United States is not only the | aw
of this land, see U S. Const., Art. Il, 8 2, but also an agreenent anong
soverei gn powers, we have traditionally considered as aids to its

interpretation the negotiating and drafting history (travaux preparatoires)
and the postratification understanding of the contracting parties.'" El Al

|srael Airlines, Ltd. v. Tsui Yuan Tseng, 525 U.S. 155, 167 (1999) (quoting
Zi cherman v. Korean Air Lines Co., 516 U S. 217, 226 (1996)).

"Respect is ordinarily due the reasonable views of the Executive
Branch concerning the neaning of an international treaty." El A 1srael
Airlines, Ltd. v. Tsui Yuan Tseng, 525 U. S. 155, 168 (1999).

"The 'opinions of our sister signatories,' we have observed, are
"entitled to considerable weight.'" EIl Al Israel Airlines, Ltd. v. Tsu
Yuan Tseng, 525 U. S. 155, 176 (1999) (quoting Ar France v. Saks, 470 U. S
392, 404 (1985)).

I11. SUPREME COURT PRACTI CE

Argunent Rai sed Too Late

"Respondent advanced this argunment for the first tine in his Brief
in Opposition to Certiorari in this Court, * * * having failed to raise it
before either the BIA or the Court of Appeals. W decline to address the
argunent at this late stage.” INS v. Aguirre-Aquirre, 526 U S. 415, 432
(1999).

Argunment Not Rai sed Bel ow

"Because this argunent was neither raised nor considered bel ow, we
decline to consider it." Gupo Mexicano de Desarrollo S.A v. Aliance Bond

Fund, Inc., 527 U.S. 308, 318 n.3 (1999).
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Argunment Not Raised in Brief in Opp.

"*Under this Court's Rule 15.2, a nonjurisdictional argunent not
raised in a respondent's brief in opposition to a petition for a wit of

certiorari "may be deened waived."' [Caterpillar Inc. v. Lewis, 519 U S.

61, 75 n.13 (1996) (enphasis added)]. But we have not done so when the

i ssue not raised in the brief in opposition was 'predicate to an
intelligent resolution of the question presented.' Ghio v. Robinette, 519 U.
S. 33, 38 (1996) (internal quotation marks omtted); see also Caterpillar,
519 U.S., at 75, n.13. In those instances, we have treated the issue not
raised in opposition as fairly included within the question presented. This
is certainly such a case. Assessing the error (including whether there was
error at all) is essential to an intelligent resolution of whether any such
error was harm ess. Moreover, here, as in Caterpillar, '[t]he parties
addressed the issue in their briefs and at oral argument.' 1bid. By
contrast, in the cases that the dissent |ooks to for support for its
position, there were good reasons to decline to exercise our discretion. In

Roberts v. Galen of Va., Inc., 525 U S. 249, 253-254 (1999) (per curiam,
the 'clains [we declined to consider did] not appear to have been
sufficiently devel oped below for us to assess them' and in South Central
Bel | Tel ephone Co. v. Alabama, 526 U. S. 160, 171 (1999), the argunent
respondent raised for the first time inits merits brief was 'so far-
reaching an argunent' that '[w]je would normally expect notice [of it],"
especially when, unlike this case, the respondent's argunent did not appear
to have been raised or considered below " Jones v. United States, 527 U S.
373, 397 n.12 (1999).

Court Considers |Issues Not Raised

"“'*On a nunber of occasions, this Court has considered issues waived
by the parties below and in the petition for certiorari because the issues
were so integral to decision of the case that they could be consi dered
"fairly subsuned"” by the actual questions presented.' Glner v. Interstate/
Johnson Lane Corp., 500 U. S. 20, 37 (1991) (Stevens, J., dissenting)
(citing cases). The Court has not always confined itself to the set of
i ssues addressed by the parties."” Kolstad v. Anerican Dental Assn., 527 U.
S. 526, 540 (1999).

Original Jurisdiction

"We decline to exercise our original jurisdiction" over notions by
the Federal Republic of Germany seeking "enforcenent of an order issued
this afternoon by the International Court of Justice * * * directing the
United States to prevent [a state's] schedul ed execution of" a Gernman
citizen. Federal Republic of Germany v. United States, 526 U. S. 111, 111-
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112 (1999) (per curian).

“[1]t is doubtful that Art. 111, 8 2, cl. 2 provides an anchor for
an action to prevent execution of a German citizen who i s not an anbassador
or consul ." Federal Republic of Gernany v. United States, 526 U. S. 111, 112

(1999) (per curian.

"Wth respect to the action against the State of Arizona, * * * a
foreign governnent's ability here to assert a claimagainst a State is
wi t hout evident support in the Vienna Convention and in probable
contravention of Eleventh Anmendnent principles."” Federal Republic of

Germany v. United States, 526 U.S. 111, 112 (1999) (per curian).

Revi ewm ng St at e- Law Deci si ons

"W do not normally disturb an appeals court's judgnent on an issue
so heavily dependent on analysis of state law.”" UNUM Life Ins. Co. of
Anerica v. Ward, 526 U S. 358, 368 (1999) (citing Runyon v. McCrary, 427 U.
S. 160, 181-182 (1976)).

Summary Reversa

"[A] summary reversal does not decide any new or unanswered question
of law, but sinply corrects a | ower court's denonstrably erroneous
application of federal law " Maryland v. Dyson, 527 U.S. 465, 467 n.*

(1999) (per curian).

| V. PROCEDURAL DOCTRI NES

Adm ni strative Law

“[T]he traditional rule of adm nistrative law [is] that an agency's
refusal to reopen a closed case is generally commtted to agency discretion
by | aw and therefore exenpt fromjudicial review " Your Hone Visiting Nurse

Services, Inc. v. Shalala, 525 U S. 449, 455 (1999) (internal quotation
mar ks omtted).

“[ Tl he judicial-review provision of the Adm nistrative Procedure
Act, 5 U S. C. 8 706[,] * * * is not an independent grant of subject-matter
jurisdiction.” Your Hone Visiting Nurse Services, Inc. v. Shalala, 525 U S
449, 457-458 (1999) (citing Califano v. Sanders, 430 U S. 99 (1977)).

Al Wits Act
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"While the AIl Wits Act authorizes enploynent of extraordinary
wits, it confines the authority to the issuance of process 'in aid of' the
issuing court's jurisdiction." dinton v. Gldsmth, 526 U S. 529, 534
(1999).

“*The AIl Wits Act . . . is not an independent grant of appellate
jurisdiction.'" dinton v. Gldsmth, 526 U S. 529, 535 (1999) (quoting 16
C. Wight, A Mller, & E. Cooper, Federal Practice and Procedure § 3932,
p. 470 (2d ed. 1996)).

"The AIl Wits Act invests a court wwth a power essentially
equi tabl e and, as such, not generally available to provide alternatives to
ot her, adequate renedies at law " dinton v. Gldsmth, 526 U S. 529, 537
(1999).

"Although the United States suggests that there is statutory support
for the present injunction in the All Wits Act, 28 U S.C. §8 1651, * * * we
have said that the power conferred by the predecessor of that provision is
defined by 'what is the usage, and what are the principles of equity
applicable in such a case.'" G upo Mexicano de Desarrollo S.A v. Aliance
Bond Fund, Inc., 527 U S. 308, 326 n.8 (1999) (quoting De Beers Consol.
Mnes, Ltd. v. United States, 325 U. S. 212, 219 (1945)).

Al | egations Presuned True

"Petitioners' anmended conplaint was dismssed for failure to state a
cl ai mupon which relief could be granted. See Fed. Rule Cv. Proc. 12(b)
(6). Accordingly, we accept the allegations contained in their conplaint as
true for purposes of this case." Sutton v. United Airlines, Inc., 527 U S.
471, 475 (1999).

Appeal abl e Final Orders

"[ Al n order inposing sanctions on an attorney pursuant to Federal
Rule of Gvil Procedure 37(a)(4) is [not] a final decision * * * even
where, as here, the attorney no |onger represents a party in the case.”
Cunni nghamv. Ham lton County, Chio, 527 U S. 198, 200 (1999).

"[ A] decision is not final, ordinarily, unless it ends the
litigation on the nerits and | eaves nothing for the court to do but execute
the judgment."'" Cunninghamv. Hamilton County, Ghio, 527 U S. 198, 204
(1999) (quoting Van Cauwenberghe v. Biard, 486 U S. 517, 521-522 (1988),
and Catlin v. United States, 324 U S. 229, 233 (1945)).
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"*That small category [of orders appeal abl e under the coll ateral
order doctrine] includes only decisions that are conclusive, that resolve
i nportant questions separate fromthe nerits, and that are effectively
unrevi ewabl e on appeal fromthe final judgnent in the underlying action.""
Cunni ngham v. Ham lton County, Ghio, 527 U S. 198, 204 (1999) (quoting
Swint v. Chanbers County Commin, 514 U S. 35, 42 (1995)).

Appel lee's Failure to Cross-Appeal

"Absent a cross-appeal, an appellee nay 'urge in support of a decree
any matter appearing in the record, although his argunent nmay involve an
attack upon the reasoning of the |ower court,' but may not 'attack the
decree with a view either to enlarging his own rights thereunder or of
| essening the rights of his adversary.'" El Paso Natural Gas Co. v.

Nezt sosie, 526 U. S. 473, 479 (1999) (quoting United States v. Anerican
Rai | way Express Co., 265 U.S. 425, 435 (1924)).

"[ The cross-appeal requirenent] is not there to penalize parties who
fail to assert their rights, but is nmeant to protect institutional
interests in the orderly functioning of the judicial system by putting
opposi ng parties and appellate courts on notice of the issues to be
litigated and encouragi ng repose of those that are not." El Paso Natural
Gas Co. v. Neztsosie, 526 U. S. 473, 481-482 (1999).

Avoi di ng Constitutional |ssues

"*If there is one doctrine nore deeply rooted than any other in the
process of constitutional adjudication, it is that we ought not to pass on
guestions of constitutionality . . . unless such adjudication is
unavoi dable.'" Departnment of Commerce v. United States House of
Representatives, 525 U. S. 316, 343 (1999) (quoting Spector Mdtor Service,
Inc. v. MlLaughlin, 323 U. S. 101, 105 (1944)).

[I]f a case can be decided on either of two grounds, one involving
a constitutional question, the other a question of statutory construction
or general law, the Court will decide only the latter."" Departnent of
Commerce v. United States House of Representatives, 525 U S. 316, 344
(1999) (quoting Ashwander v. TVA 297 U. S. 288, 347 (1936) (Brandeis, J.,
concurring)).

Brady Duty

“I'n Brady [v. Maryland, 373 U S. 83 (1963),] this Court held 'that
the suppression by the prosecution of evidence favorable to an accused upon
request viol ates due process where the evidence is material either to guilt
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or to punishnment, irrespective of the good faith or bad faith of the
prosecution.' 373 U. S., at 87. W have since held that the duty to disclose
such evidence is applicable even though there has been no request by the
accused, United States v. Agqurs, 427 U S. 97,107 (1976), and that the duty
enconpasses i npeachnent evidence as well as excul patory evidence, United
States v. Bagley, 473 U. S. 667, 676 (1985). Such evidence is material "if
there is a reasonable probability that, had the evidence been disclosed to

the defense, the result of the proceeding woul d have been different.' Id.,
at 682; see also Kyles v. Wiitley, 514 U S. 419, 433-434 (1995). Moreover,
the rul e enconpasses evi dence 'known only to police investigators and not

to the prosecutor.' 1d., at 438. In order to conply wth Brady, therefore,
"the individual prosecutor has a duty to learn of any favorabl e evidence
known to the others acting on the governnment's behalf in this case,
including the police.' Kyles, 514 U S., at 437." Strickler v. Geene, 527 U
S. 263, 280-281 (1999).

"There are three conponents of a true Brady violation: The evidence
at issue nust be favorable to the accused, either because it is
excul patory, or because it is inpeaching; that evidence nust have been
suppressed by the State, either willfully or inadvertently; and prejudice
nmust have ensued." Strickler v. Geene, 527 U S. 263, 281-282 (1999).

Cl ass Actions

"*Rule 23(a) states four threshold requirenents applicable to all
class actions: (1) nunmerosity (a "class [so large] that joinder of all
nmenbers is inpracticable"); (2) comonality ("questions of |aw or fact
comon to the class"); (3) typicality (named parties' clains or defenses
"are typical . . . of the class"); and (4) adequacy of representation
(representatives "will fairly and adequately protect the interests of the
class").'" Otiz v. Fibreboard Corp., 527 U.S. 815, 828 n.6 (1999) (quoting
Anthem Products, Inc. v. Wndsor, 521 U. S. 591, 613 (1997)).

"But the class certification issues are, as they were in Anthem

[ Products, Inc. v. Wndsor, 521 U S. 591 (1997)], 'logically antecedent' to
Article Ill concerns, 521 U S., at 612, and thenselves pertain to statutory
standi ng, which may properly be treated before Article Il standing, see

Steel Co. [v. Citizens For Better Environnent, 523 U.S. 83, 92 (1998)]."
Otiz v. Fibreboard Corp., 527 U. S. 815, 831 (1999).

“I'n contrast to class actions brought under subdivision (b)(3), in
cases brought under subdivision (b)(1), Rule 23 does not provide for absent
cl ass nmenbers to receive notice and to exclude thensel ves from cl ass
nmenbership as a matter of right." Otiz v. Fibreboard Corp., 527 U S. 815,
833 n. 13 (1999).
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“"[ Al pplicants for contested certification * * * [of "a mandatory
settlement class on a limted fund theory under Federal Rule of G vil
Procedure 23(b)(1)(B)"] nust show that the fund is limted by nore than the
agreenment of the parties, and has been allocated to claimants bel ongi ng
within the class by a process addressing any conflicting interests of class
nmenbers." Otiz v. Fibreboard Corp., 527 U. S. 815, 821 (1999).

"[Cl haracteristics [that are] presunptively necessary, and not
nerely sufficient, to satisfy the limted fund rationale for a nmandatory
action" are:

"The first and nost distinctive characteristic is that the totals of
the aggregated |liquidated clains and the fund avail able for satisfying
them set definitely at their maxi nuns, denonstrate the inadequacy of the
fund to pay all the clains. * * *

"Second, the whole of the inadequate fund was to be devoted to the
overwhel mng clains. * * *

"Third, the claimants identified by a comon theory of recovery were
treated equitably anong thenselves." Otiz v. Fibreboard Corp., 527 U. S
815, 838-839, 842 (1999).

"Assum ng, arguendo, that a mandatory, limted fund rationale could
under some circunstances be applied to a settlenent class of tort
claimants, it would be essential that the fund be shown to be limted
i ndependently of the agreenent of the parties to the action, and equally
essential under Rule 23(a) and (b)(1)(B) that the class include all those
with clains unsatisfied at the tinme of the settlenent negotiations, with
intraclass conflicts addressed by recogni zi ng i ndependently represented
subcl asses." Otiz v. Fibreboard Corp., 527 U S. 815, 864 (1999).

"[Where a case presents a limted fund, '"it is inpossible to nmake a
fair distribution of the fund or limted liability to all nmenbers of the
mul titude except in a single proceeding where the claimof each can be
adj udi cated with due reference to the clains of the rest. The fund or
limted liability is like a mnce pie, which can not be satisfactorily
di vided until the carver counts the nunber of persons at the table."" Otiz
v. Fibreboard Corp., 527 U. S. 815, 840-841 n.18 (1999) (quoting Z. Chafee,
Bills of Peace with Multiple Parties, 45 Harv. L. Rev. 1297, 1311 (1932)).

"[Mandatory class treatnent through representative actions on a
limted fund theory was justified with reference to a 'fund with a
definitely ascertained limt, all of which would be distributed to satisfy

http://intranet/civil/appellate/maxims.htm (13 of 297) [5/20/2009 1:59:28 PM]



http://intranet/civil/appellate/maxims.htm

all those with liquidated clains based on a conmon theory of liability, by
an equitable, pro rata distribution.” Otiz v. Fibreboard Corp., 527 U S
815, 841 (1999).

"The prudent course, therefore, is to presune that when subdi vision
(b)(1)(B) was devised to cover limted fund actions, the object was to stay
close to the historical nodel." Otiz v. Fibreboard Corp., 527 U S. 815,
842 (1999).

“I't is sinply inplausible that the Advisory Commttee, so concerned
about the potential difficulties posed by dealing with nass tort cases
under Rule 23(b)(3), with its provisions for notice and the right to opt
out, see Rule 23(c)(2), would have uncritically assuned that nandatory
ver si ons of such class actions, |acking such protections, could be
certified under Rule 23(b)(1)(B)." Otiz v. Fibreboard Corp., 527 U S. 815,
844 (1999) (footnote omtted).

"[ M andatory class actions aggregating damage clains inplicate the
due process 'principle of general application in Anglo-Anerican

jurisprudence that one is not bound by a judgnent in personamin a
l[itigation in which he is not designated as a party or to which he has not
been made a party by service of process,' Hansberry v. Lee, 311 U S. 32, 40
(1940), it being 'our "deep-rooted historic tradition that everyone shoul d
have his own day in court,”' Martin v. WIks, 490 U S. 755, 762 (1989)
(quoting 18 C. Wight, A Mller, & E. Cooper, Federal Practice and
Procedure 8 4449, p. 417 (1981))." Otiz v. Fibreboard Corp., 527 U S. 815,
846 (1999).

"When a district court, as here, certifies for class action
settlenent only, the nonent of certification requires 'heightene[d]
attention,' Anthem [Products, Inc. v. Wndsor, 521 U. S. 591, 620 (1997)],
to the justifications for binding the class nenbers.” Otiz v. Fibreboard
Corp., 527 U S. 815, 848-849 (1999).

"[A] class divided between hol ders of present and future clains
(sonme of the latter involving no physical injury and attributable to
clai mants not yet born) requires division into honbgeneous subcl asses under
Rule 23(c)(4)(B), with separate representation to elimnate conflicting
interests of counsel." Otiz v. Fibreboard Corp., 527 U. S. 815, 856 (1999).

“While we have not ruled out the possibility under the present Rule
of a mandatory class to deal with mass tort litigation on a limted fund
rationale, we are not free to dispense with the safeguards that have
protected mandatory cl ass nenbers under that theory traditionally." Otiz
v. Fibreboard Corp., 527 U. S. 815, 862 (1999).
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"[T] he settlenent's fairness under Rule 23(e) does not dispense with
the requirenents of Rule 23(a) and (b)." Otiz v. Fibreboard Corp., 527 U.
S. 815, 863-864 (1999).

Concessi ons

A "purported concession [that] was made only for the sake of
argunent and was treated as such by the District Court" does not "anount]]
to a true concession.” Departnment of Commerce v. United States House of
Representatives, 525 U S. 316, 330 n.2 (1999).

“[L]itigants cannot bind us to an erroneous interpretation of
federal legislation * * * " National Aeronautics and Space Adm n. v.
Federal Labor Relations Authority, 527 U S. 229, 245 n.9 (1999).

Comty

"Most essentially, federal and state courts are conpl enentary
systens for admi nistering justice in our Nation. Cooperation and comty,
not conpetition and conflict, are essential to the federal design." Ruhrgas
AG v. Marathon Q1 Co., 526 U S. 574, 586 (1999).

Cr oss- Exam nati on

"[Clross-exam nation [is] the 'greatest |egal engine ever invented
for the discovery of truth."" Lilly v. Virginia, 527 U S. 116, 124 (1999)
(plurality opinion) (quoting California v. Geen, 399 U S. 149, 158 (1970)
(footnote and citation omtted)).

Deci ding Constitutional Cases Narrowy

"It is * * * an established part of our constitutional jurisprudence
that we do not ordinarily reach out to nmake novel or unnecessarily broad
pronouncenents on constitutional issues when a case can be fully resolved
on a narrower ground." Geater New Ol eans Broadcasting Assn., Inc. v.
United States, 527 U.S. 173, 184 (1999).

Equity Powers of Federal Courts

"' Substantially, then, the equity jurisdiction of the federal courts
is the jurisdiction in equity exercised by the H gh Court of Chancery in
England at the tinme of the adoption of the Constitution and the enactnent
of the original Judiciary Act, 1789 (1 Stat. 73).'" Gupo Mexicano de
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Desarrollo S.A v. Aliance Bond Fund, Inc., 527 U S. 308, 318 (1999)
(quoting A Dobie, Handbook of Federal Jurisdiction and Procedure 660
(1928)).

The Suprene Court "follow ed] the well-established general rule
that a judgnent establishing the debt was necessary before a court of
equity would interfere with the debtor's use of his property."” Gupo
Mexi cano de Desarrollo S.A v. Aliance Bond Fund, Inc., 527 U S. 308, 321
(1999).

"We do not question the proposition that equity is flexible; but in
the federal system at least, that flexibility is confined within the broad
boundaries of traditional equitable relief." G upo Mexicano de Desarrollo S.

A. v. Aliance Bond Fund, Inc., 527 U S. 308, 322 (1999).

"[Clourts of equity will ""go nuch farther both to give and w thhold
relief in furtherance of the public interest than they are accustoned to go
when only private interests are involved."'" Gupo Mexicano de Desarrollo S.

A. v. Alliance Bond Fund, Inc., 527 U S. 308, 326 (1999) (quoting United
States v. First Nat. Gty Bank, 379 U S. 378, 383 (1965), and Virginian R
Co. v. Railway Enployees, 300 U S. 515, 552 (1937)).

"[ T] he equitable powers conferred by the Judiciary Act of 1789 did
not include the power to create renmedi es previously unknown to equity
jurisprudence. Even when sitting as a court in equity, we have no authority
to craft a 'nuclear weapon' of the law |like the one advocated here." Gupo
Mexi cano de Desarrollo S.A v. Alliance Bond Fund, Inc., 527 U S. 308, 332
(1999).

Expert Testinony Standards

"We concl ude that Daubert's general holding - setting forth the
trial judge's general 'gatekeeping' obligation [requiring an inquiry into
both rel evance and reliability] - applies not only to testinony based on
"scientific' know edge, but also to testinony based on 'technical' and
"ot her specialized know edge." Kumho Tire Co., Ltd. v. Carm chael, 526 U
S. 137, 141 (1999) (referring to Daubert v. Merrell Dow Pharnaceuticals,
Inc., 509 U.S. 579 (1993)).

"[T]he test of reliability [of an expert's testinony] is '"flexible,"’
and Daubert's list of specific factors neither necessarily nor exclusively
applies to all experts or in every case. Rather, the law grants a district
court the sanme broad | atitude when it decides how to determne reliability
as it enjoys in respect to its ultimate reliability determ nation." Kumho
Tire Co., Ltd. v. Carmichael, 526 U S. 137, 141-142 (1999) (enphasis in
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original) (referring to Daubert v. Merrell Dow Pharneceuticals, Inc., 509 U
S. 579 (1993)).

"The objective of [Daubert's gatekeeping] requirenment is to ensure
the reliability and rel evancy of expert testinmony. It is to nake certain
that an expert, whether basing testinony upon professional studies or
per sonal experience, enploys in the courtroomthe sane |evel of
intellectual rigor that characterizes the practice of an expert in the
relevant field." Kunmho Tire Co., Ltd. v. Carm chael, 526 U.S. 137, 152
(1999).

"[Where [expert] testinony's factual basis, data, principles,
net hods, or their application are called sufficiently into question, * * *
the trial judge nust determ ne whether the testinony has '"a reliable basis
in the know edge and experience of [the relevant] discipline.'" Kunho Tire
Co., Ltd. v. Carmichael, 526 U S. 137, 149 (1999) (quoting Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U S 579, 592 (1993)).

"[ W het her Daubert's specific factors are, or are not, reasonable
nmeasures of reliability in a particular case is a matter that the | aw
grants the trial judge broad latitude to determne.” Kunho Tire Co., Ltd.
v. Carm chael, 526 U S. 137, 153 (1999) (referring to Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U S 579 (1993)).

“"[T]he trial judge nmust have considerable |eeway in deciding in a
particul ar case how to go about determ ning whether particul ar expert
testinmony is reliable.” Kumho Tire Co., Ltd. v. Carm chael, 526 U S. 137,
152 (1999).

"[A] court of appeals is to apply an abuse-of-discretion standard
when it reviews a trial court's decision to admt or exclude expert
testinmony." Kunmho Tire Co., Ltd. v. Carm chael, 526 U S. 137, 152 (1999)
(internal quotation marks and brackets omtted).

Har M ess Error

"[A] federal court may grant habeas relief based on trial error only
when that error '"had substantial and injurious effect or influence in
determining the jury's verdict."'" Calderon v. Colenman, 525 U S. 141, 145
(1998) (quoting Brecht v. Abrahanson, 507 U. S. 619, 637 (1993), and
Kotteakos v. United States, 328 U. S. 750, 776 (1946)).

"Qur precedents establish, as a general rule, that a court's failure
to give a defendant advice required by the Federal Rules is a sufficient
basis for collateral relief only when the defendant is prejudiced by the

http://intranet/civil/appellate/maxims.htm (17 of 297) [5/20/2009 1:59:28 PM]



http://intranet/civil/appellate/maxims.htm

Peqguero v. United States, 526 U S. 23, 27 (1999).

court's error.'

"[We hold that petitioner is not entitled to habeas relief based on
a [Federal Rules of Crimnal Procedure,] Rule 32(a)(2) violation when he
had i ndependent know edge of the right to appeal and so was not prejudiced
by the trial court's omssion." Peguero v. United States, 526 U S. 23, 29-
30 (1999).

“"We hold that the harm ess-error rule * * * applies to * * * the
District Court['s error] in refusing to submt the issue of materiality to
the jury with respect to those charges involving tax fraud." Neder v.
United States, 527 U. S. 1, 4 (1999).

"[We have recognized a limted class of fundanental constitutional
errors that 'defy analysis by "harm ess error"” standards.' Arizona v.
Ful m nante, 499 U. S. 279, 309 (1991); see Chapnan v. California, 386 U S.
[18,] 23 (1967). Errors of this type are so intrinsically harnful as to
requi re automatic reversal (i.e., "affect substantial rights') w thout
regard to their effect on the outcone. For all other constitutional errors,
reviewi ng courts nust apply Rule 52(a)'s harm ess-error anal ysis and nust
"disregar[d]' errors that are harm ess 'beyond a reasonable doubt.' Id., at
24." Neder v. United States, 527 U.S. 1, 7 (1999).

"We have recogni zed that 'npbst constitutional errors can be
harm ess.' [Arizona v. Fulmnante, 499 U S. 279, 306 (1991)]. '[I]f the
def endant had counsel and was tried by an inpartial adjudicator, there is a
strong presunption that any other [constitutional] errors that may have
occurred are subject to harml ess-error analysis.' Rose v. dark, 478 U S.
570, 579 (1986). Indeed, we have found an error to be '"structural,' and
thus subject to automatic reversal, only in a 'very limted class of
cases.' Johnson v. United States, 520 U. S. 461, 468 (1997)." Neder wv.
United States, 527 U. S. 1, 8 (1999).

“I'n Chapman v. California, 386 U S. 18 (1967), we set forth the test
for determ ning whether a constitutional error is harnl ess. That test, we
said, is whether it appears 'beyond a reasonabl e doubt that the error

conpl ai ned of did not contribute to the verdict obtained.' Id., at 24."
Neder v. United States, 527 U S. 1, 15 (1999).

"T] he harm ess-error inquiry [is]: Is it clear beyond a reasonabl e
doubt that a rational jury would have found the defendant guilty absent the
error? To set a barrier so high that it could never be surnounted woul d
justify the very criticismthat spawned the harm ess-error doctrine in the
first place: 'Reversal for error, regardless of its effect on the judgnent,
encourages litigants to abuse the judicial process and bestirs the public
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toridicule it."" Neder v. United States, 527 U S. 1, 18 (1999) (quoting R
Traynor, The R ddle of Harm ess Error 50 (1970)).

"Harm ess-error review of a death sentence may be perfornmed in at
| east two different ways. An appellate court nay choose to consi der whether
absent an invalid factor, the jury would have reached the sane verdict or
it may choose instead to consider whether the result would have been the
sane had the invalid aggravating factor been precisely defined." Jones v.
United States, 527 U. S. 373, 402 (1999).

Jurisdiction: Subject-Mtter and Personal

"Jurisdiction to resolve cases on the nerits requires both authority
over the category of claimin suit (subject-matter jurisdiction) and
authority over the parties (personal jurisdiction), so that the court's
decision will bind them" Ruhrgas AGv. Marathon Gl Co., 526 U S. 574, 577
(1999).

"We hold that in cases renoved fromstate court to federal court, as
in cases originating in federal court, there is no unyielding
jurisdictional hierarchy. Customarily, a federal court first resolves
doubts about its jurisdiction over the subject matter, but there are
ci rcunstances in which a district court appropriately accords priority to a
personal jurisdiction inquiry." Ruhrgas AGv. Marathon G| Co., 526 U S
574, 578 (1999).

"Subject-matter limtations on federal jurisdiction serve
institutional interests. They keep the federal courts within the bounds the
Constitution and Congress have prescribed. Accordingly, subject-matter
del i neati ons nmust be policed by the courts on their own initiative even at
the highest level. * * * Personal jurisdiction, on the other hand,
"represents a restriction on judicial power . . . as a matter of individual
liberty." Insurance Corp. of Ireland v. Conpagni e des Bauxites de QGuinee,
456 U. S. 694, 702 (1982). Therefore, a party may insist that the [imtation
be observed, or he may forgo that right, effectively consenting to the
court's exercise of adjudicatory authority."” Ruhrgas AG v. Marathon Q|
Co., 526 U. S. 574, 583-584 (1999).

Jury Instructions

"[ T] he Ei ghth Anendnent does not require that the jury be instructed
as to the consequences of their failure to agree." Jones v. United States,
527 U.S. 373, 381 (1999).

"Qur decisions repeatedly have cautioned that instructions nust be
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evaluated not in isolation but in the context of the entire charge." Jones
v. United States, 527 U S. 373, 391 (1999).

Jury Instructions: Objections to

"As the city itself proposed the essence of the instructions given
to the jury, it cannot now contend that the instructions did not provide an
accurate statenent of the law " Mnterey v. Del Mnte Dunes at Monterey,
Ltd., 526 U.S. 687, 704 (1999).

“While an objection in a directed verdict notion before the jury
retires can preserve a claimof error, Leary v. United States, 395 U S. 6,
32 (1969), objections raised after the jury has conpleted its deliberations
do not. See Singer v. United States, 380 U S. 24, 38 (1965); Lopez v.

United States, 373 U S. 427, 436 (1963); cf. United States v. Socony-Vacuum

Gl Co., 310 U. S. 150, 238-239 (1940). Nor does a request for an
instruction before the jury retires preserve an objection to the
instruction actually given by the court."” Jones v. United States, 527 U. S.
373, 388 (1999).

Jury Trial: Right to

"[We have recogni zed that 'suits at common |law include 'not nerely
suits, which the common | aw recogni zed anong its old and settled

proceedi ngs, but [also] suits in which legal rights were to be ascertai ned
and determ ned, in contradistinction to those where equitable rights al one
wer e recogni zed, and equitable renedies were adni nistered.' Parsons v.
Bedford, 3 Pet. 433, 447 (1830). The Seventh Anmendnent thus applies not
only to conmon-| aw causes of action but also to statutory causes of action
' "anal ogous to conmon-| aw causes of action ordinarily decided in English

| aw courts in the late 18th century, as opposed to those customarily heard
by courts of equity or admralty."'" Mnterey v. Del Mnte Dunes at
Monterey, Ltd., 526 U S. 687, 708-709 (1999) (quoting Feltner v. Colunbia
Pictures Television, Inc., 523 U S. 340, 348 (1998), and G anfinanciera, S.
A. v. Nordberg, 492 U. S. 33, 42 (1989)) (enphasis in original).

“I'n actions at law, issues that are proper for the jury nust be
submtted to it "to preserve the right to a jury's resolution of the
ultimate di spute,’ as guaranteed by the Seventh Anmendnent." Monterey v. Del

Monte Dunes at Monterey, Ltd., 526 U S. 687, 718 (1999) (quoting Marknman v.
Westview Instrunents, Inc., 517 U. S. 370, 377 (1996)).

"In actions at |aw predom nantly factual issues are in nbst cases
allocated to the jury." Mnterey v. Del Mnte Dunes at Mnterey, Ltd., 526
U S. 687, 720 (1999).
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“"[We hold that the issue whether a | andowner has been deprived of
all economcally viable use of his property is a predomnantly factua
gquestion. * * * [I]n actions at |aw otherw se within the purview of the
Sevent h Amendnent, this question is for the jury." Monterey v. Del Mnte
Dunes at Monterey, Ltd., 526 U S. 687, 720-721 (1999).

Law v. Equity

"Damages for a constitutional violation are a |egal renedy."
Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U S. 687, 710 (1999).

"Even when viewed as a sinple suit for just conpensation, we believe
[plaintiff's] action sought essentially legal relief."” Monterey v. Del
Monte Dunes at Monterey, Ltd., 526 U. S. 687, 710 (1999).

Materiality

“I'n general, a false statenent is material if it has 'a natura
tendency to influence, or [is] capable of influencing, the decision of the
deci si onmaki ng body to which it was addressed.'" Neder v. United States,
527 U.S. 1, 16 (1999) (quoting United States v. Gaudin, 515 U. S. 506, 509
(1995), and Kungys v. United States, 485 U. S. 759, 770 (1988) (i nternal
quotation marks omtted)).

“"[Materiality is an elenent of a 'schene or artifice to defraud
under the federal mail fraud (18 U S.C. § 1341), wire fraud (8§ 1343), and
bank fraud (8 1344) statutes.” Neder v. United States, 527 U S. 1, 20
(1999).

Mlitary Correction Boards

[D] eci sions [of Boards of Correction for Mlitary Records] are
subject to judicial review [by federal courts] and can be set aside if they
are arbitrary, capricious, or not based on substantial evidence.'" dinton
v. Goldsmth, 526 U S. 529, 539 (1999) (quoting Chappell v. Wallace, 462 U.
S. 296, 303 (1983)).

Moot ness

"Because the State's 1998 | aw provides that the State will revert to
the 1997 districting plan upon a favorable decision of this Court, * * *
this case is not noot." Hunt v. Cromartie, 526 U S. 541, 546 n.1 (1999).
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Plain Error Doctrine

“"Under [review for plain error], relief is not warranted unl ess
there has been (1) error, (2) that is plain, and (3) affects substanti al
rights. * * * Appellate review under the plain-error doctrine, of course,
is circunscri bed and we exercise our power under Rule 52(b) sparingly. * *
* An appellate court should exercise its discretion to correct plain error
only if it seriously affects the fairness, integrity, or public reputation
of judicial proceedings." Jones v. United States, 527 U. S. 373, 389 (1999)
(citations, internal quotation marks, and brackets omtted).

Prelim nary | njunctions

“"Prelimnary injunctions are, after all, appealable as of right." El
Paso Natural Gas Co. v. Neztsosie, 526 U S. 473, 482 (1999) (citing 28 U. S
C. 1292(a)(1l) and noting that Federal Rules of Appellate Procedure 4 and 26
(b) cover such appeal s).

"CGenerally, an appeal fromthe grant of a prelimmnary injunction
beconmes noot when the trial court enters a permanent injunction, because
the former nmerges into the latter. W have di sm ssed appeals in such

ci rcunstances. See, e.g., Smth v. Illinois Bell Tel ephone Co., 270 U.S.
587, 588-589 (1926). W agree with petitioners, however, that their
potential cause of action against the injunction bond preserves our
jurisdiction over this appeal. Cf. Liner v. Jafco, Inc., 375 U S. 301, 305-
306 (1964)." Gupo Mexicano de Desarrollo S.A v. Aliance Bond Fund, Inc.,
527 U.S. 308, 314 (1999).

Because "[t]he resolution of the nmerits is inmaterial to the
validity of [defendants'] potential claimon the bond," defendants'
“failure to appeal the pernmanent injunction does not forfeit their claim
that the prelimnary injunction was wongful." Gupo Mexicano de Desarrollo
S.A. v. Aliance Bond Fund, Inc., 527 U S. 308, 317 (1999).

"We stated that '[a] prelimnary injunction is always appropriate to
grant internediate relief of the sanme character as that which may be
granted finally," but that the injunction in that case dealt '"wth a matter
lying wholly outside the issues in the suit.'" Gupo Mexicano de Desarrollo
S.A. v. Aliance Bond Fund, Inc., 527 U S. 308, 326-327 (1999) (quoting De
Beers Consol. Mnes, Ltd. v. United States, 325 U S. 212, 220 (1945)).

“[T]he District Court had no authority to issue a prelimnary
i njunction preventing [defendants] from di sposing of their assets pending
adjudication of [plaintiffs'] contract claimfor noney damages." G upo
Mexi cano de Desarrollo S.A v. Alliance Bond Fund, Inc., 527 U S. 308, 333
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(1999).
Renoval

“"[ A] named defendant's tinme to renove is triggered by sinultaneous
servi ce of the sumons and conpl aint, or receipt of the conplaint, 'through
service or otherwi se,' after and apart from service of the sumons, but not
by nmere recei pt of the conplaint unattended by any fornmal service." Mirphy
Bros., Inc. v. Mchetti Pipe Stringing, Inc., 526 U S. 344, 347-348 (1999)
(quoting 28 U.S.C. 1446(b)).

"It is the general rule that an action nmay be renoved from state
court to federal court only if a federal district court would have origi nal
jurisdiction over the claimin suit. See 28 U.S.C. 8§ 1441(a). To renove a
case as one falling within federal -question jurisdiction, the federal
gquestion ordinarily nust appear on the face of a properly pleaded
conplaint; an anticipated or actual federal defense generally does not
qualify a case for renoval. See Louisville & Nashville R Co. v. Mttley,
211 U. S. 149, 152 (1908). Suits against federal officers are exceptional in
this regard. Under the federal officer renoval statute, suits against
federal officers may be renoved despite the nonfederal cast of the
conplaint; the federal question elenment is net if the defense depends on
federal law " Jefferson County, Ala. v. Acker, 527 U S. 423, 430-431 (1999).

"To qualify for renoval, an officer of the federal courts nust both
rai se a colorable federal defense, see Mesa v. California, 489 U S 121,

139 (1989), and establish that the suit is '"for a[n] act under col or of
office," 28 U S.C. 8§ 1442(a)(3) (enphasis added). To satisfy the latter
requi renent, the officer nmust show a nexus, a '"causal connection"” between
t he charged conduct and asserted official authority.' WIIlinghamv. Morgan,
395 U. S. 402, 409 (1969) (quoting Maryland v. Soper (No. 1), 270 U.S. 9, 33
(1926))." Jefferson County, Ala. v. Acker, 527 U S. 423, 431 (1999).

Ri peness

"When * * * there is no immediate effect on the plaintiff's primry
conduct, federal courts normally do not entertain pre-enforcenent
chal l enges to agency rules and policy statenents."” AT&T Corp. v. lowa
Uilities Bd., 525 U. S. 366, 386 (1999).

Retroactivity

The Prison Litigation Reform Act ("PLRA") "limts attorney's fees
with respect to postjudgnent nonitoring services perforned after the PLRA' s
effective date but it does not so limt fees for postjudgnent nonitoring
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perfornmed before the effective date.” Martin v. Hadix, 527 U S. 343, 347
(1999).

“"[A] recurring question in the law [is]: Wen should a new federal
statute be applied to pending cases? See, e.g., Lindh v. Mirphy, 521 U S
320 (1997); Hughes Aircraft Co. v. United States ex rel. Schunmer, 520 U. S.
939 (1997). To answer this question, we ask first 'whether Congress has
expressly prescribed the statute's proper reach.' Landgraf v. USI Film
Products, 511 U S. 244, 280 (1994). If there is no congressional directive
on the tenporal reach of a statute, we determ ne whether the application of
the statute to the conduct at issue would result in a retroactive effect.
lbid. If so, then in keeping with our 'traditional presunption' against
retroactivity, we presune that the statute does not apply to that conduct.
| bi d. See al so Hughes Aircraft Co. v. United States ex rel. Schunmer, supra,
at 946." Martin v. Hadix, 527 U S. 343, 352 (1999).

"[T] he usual rule [is] that legislation is deened to be
prospective." Martin v. Hadix, 527 U S. 343, 357 (1999).

"[Als applied to work perfornmed after the effective date of the
PLRA, the PLRA has future effect on future work; this does not raise
retroactivity concerns.” Martin v. Hadix, 527 U S. 343, 360 (1999).

Rol e of Government Attorney

"[T]he United States Attorney is 'the representative not of an
ordinary party to a controversy, but of a sovereignty whose obligation to

govern inpartially is as conpelling as its obligation to govern at all; and
whose interest, therefore, in a crimnal prosecution is not that it shall
Wi n a case, but that justice shall be done."" Strickler v. Geene, 527 U. S

263, 281 (1999) (quoting Berger v. United States, 295 U S. 78, 88 (1935)).

Servi ce of Process

"“An individual or entity naned as a defendant is not obliged to
engage in litigation unless notified of the action, and brought under a
court's authority, by formal process.” Mirphy Bros., Inc. v. Mchetti Pipe

Stringing, Inc., 526 U S. 344, 347 (1999).

"Service of process, under longstanding tradition in our system of
justice, is fundanental to any procedural inposition on a nanmed defendant."
Mur phy Bros., Inc. v. Mchetti Pipe Stringing, Inc., 526 U S. 344, 350
(1999).
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"I'n the absence of service of process (or waiver of service by the
defendant), a court ordinarily may not exercise power over a party the
conpl aint nanmes as defendant." Murphy Bros., Inc. v. Mchetti Pipe
Stringing, Inc., 526 U S. 344, 350 (1999).

"Unl ess a naned defendant agrees to waive service, the sumons

continues to function as the sine qua non directing an individual or entity
to participate in a civil action or forgo procedural or substantive
rights.” Murphy Bros., Inc. v. Mchetti Pipe Stringing, Inc., 526 U S. 344,
351 (1999).

Si xth Anendnent: Confrontation C ause

"[ T] he accused's Sixth Amendment right 'to be confronted with the
W t nesses against him was violated by admtting into evidence at his trial
a nontestifying acconplice's entire confession that contained sone
statenents agai nst the acconplice's penal interest and others that
i ncul pated the accused.” Lilly v. Mirginia, 527 U S. 116, 120 (1999).

"' The central concern of the Confrontation Clause is to ensure the
reliability of the evidence against a crimnal defendant by subjecting it
to rigorous testing in the context of an adversary proceedi ng before the
trier of fact.'™ Lilly v. Virginia, 527 U S. 116, 123-124 (1999) (plurality
opi nion) (quoting Maryland v. Craig, 497 U S. 836, 845 (1990)).

"[ T] he question whether the statenents fall wthin a firmy rooted
hear say exception for Confrontation C ause purposes is a question of
federal law. " Lilly v. Virginia, 527 U S. 116, 125 (1999) (plurality
opi ni on).

"We now describe a hearsay exception as 'firmy rooted if, in Iight
of 'longstanding judicial and |egislative experience,' ldaho v. Wight, 497
U S. 805, 817 (1990), it rest[s] on] such [a] solid foundatio[n] that
adm ssion of virtually any evidence within [it] conmports with the

"substance of the constitutional protection."' [Chio v.] Roberts, 448 U. S.
[56,] 66 [(1980)] (quoting Mattox [v. United States], 156 U S. [237,] 244
[(1895)])." Lilly v. Virginia, 527 U S. 116, 126 (1999) (plurality opinion).

"Established practice, in short, nust confirmthat statenents
falling wwthin a category of hearsay inherently 'carr[y] special guarantees
of credibility' essentially equivalent to, or greater than, those produced
by the Constitution's preference for cross-examned trial testinony." Lilly
v. Virginia, 527 U S. 116, 126 (1999) (plurality opinion) (quoting Wite v.
IIlinois, 502 U S. 346, 356 (1992)).
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"[ Al cconplices' confessions that inculpate a crimnal defendant are
not within a firmy rooted exception to the hearsay rule as that concept
has been defined in our Confrontation Cl ause jurisprudence." Lilly v.
Virginia, 527 U. S. 116, 134 (1999) (plurality opinion) (footnote omtted).

"[ W hen deci di ng whet her the adm ssion of a declarant's out-of-court
statenents violates the Confrontation C ause, courts should independently
revi ew whet her the governnent's proffered guarantees of trustworthiness
satisfy the demands of the Clause.” Lilly v. Virginia, 527 U S. 116, 137
(1999) (plurality opinion).

St andards of Appell ate Review

"[When the Federal Circuit reviews findings of fact made by the
Patent and Trademark O fice,"” it "nust use the franework set forth in"
section 706 of the Adm nistrative Procedure Act, 5 U S.C. 706. D ckinson v.
Zurko, 527 U.S. 150, 152 (1999).

"Federal Rule of Civil Procedure 52(a) * * * says that the appellate
court shall set aside those findings only if they are 'clearly erroneous.'
Traditionally, this court/court standard of review has been consi dered
sonmewhat stricter (i.e., allow ng sonewhat closer judicial review) than the
APA' s court/agency standards." Dickinson v. Zurko, 527 U. S. 150, 153 (1999)
(citing 2 K Davis & R Pierce, Admnistrative Law Treatise 8§ 11.2, p. 174
(3d ed. 1994)).

"This Court has described the APA court/agency 'substanti al
evi dence' standard as requiring a court to ask whether a 'reasonable m nd
m ght accept' a particular evidentiary record as 'adequate to support a
conclusion.' Consolidated Edison [Co. v. NLRB,] 305 U. S [197,] 229
[(1938)]. It has described the court/court 'clearly erroneous' standard in
ternms of whether a reviewi ng judge has a 'definite and firm conviction
that an error has been commtted. United States v. United States Gypsum
Co., 333 U.S. 364, 395 (1948). And it has suggested that the forner is
somewhat less strict than the latter. Universal Canera [Corp. v. NLRB,] 340
US. [474,] 477, 488 [(1951)] (anal ogi zing 'substantial evidence' test to
review of jury findings and stating that appellate courts nust respect
agency expertise). At the sanme tine the Court has stressed the inportance

of not sinply rubber-stanping agency factfinding. Id., at 490. The APA
requi res nmeani ngful review, and its enactnent nmeant stricter judicial
revi ew of agency factfinding than Congress believed sone courts had

previ ously conducted. Ibid." D ckinson v. Zurko, 527 U S. 150, 162 (1999).

“"A reviewi ng court reviews an agency's reasoning to determ ne
whether it is "arbitrary' or 'capricious,' or, if bound up with a record-
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based factual conclusion, to determ ne whether it is supported by

"substantial evidence.' E.g., SEC v. Chenery Corp., 318 U S. 80, 89-93
(1943)." Dickinson v. Zurko, 527 U S. 150, 164 (1999).

St andi ng

"We have repeatedly noted that in order to establish Article I11
standing, '[a] plaintiff nmust allege personal injury fairly traceable to
the defendant's all egedly unl awful conduct and |likely to be redressed by
the requested relief.'" Departnent of Commerce v. United States House of
Representatives, 525 U. S. 316, 329 (1999) (quoting Allen v. Wight, 468 U.
S. 737, 751 (1984)).

“"To prevail on a Federal Rule of Civil Procedure 56 notion for
sunmary judgnent - as opposed to a notion to dismss - however, nere
allegations of injury are insufficient. Rather, a plaintiff nust establish
that there exists no genuine issue of material fact as to justiciability or
the nerits."” Departnent of Commerce v. United States House of
Representatives, 525 U S. 316, 329 (1999) (citing Lujan v. Nati onal
WIildlife Federation, 497 U S. 871, 884 (1990)).

"[ The] presence of one party with standi ng assures that [the]
controversy before Court is justiciable." Departnent of Commerce v. United
States House of Representatives, 525 U. S. 316, 330 (1999) (citing D rector,

Ofice of Wrrkers' Compensation Progranms v. Perini North R ver Associ ates,
459 U. S. 297, 303-305 (1983)).

By enacting a statute providing that "any person aggrieved" can
bring suit, "Congress has elim nated any prudential concerns in this case *
* * " Departnent of Conmerce v. United States House of Representatives, 525
U S. 316, 328 (1999).

A voter's "expected |loss of a Representative to the United States
Congress undoubtedly satisfies the injury-in-fact requirenent of Article
1l standing. * * * In addition, * * * [the voter] neets the second and
third requirenents of Article Ill standing. There is undoubtedly a
"traceabl e connection between the use of sanpling in the decennial census
and I ndiana's expected | oss of a Representative, and there is a substanti al
i kelihood that the requested relief - a permanent injunction against the
proposed uses of sanpling in the census - will redress the alleged injury.”
Departnent of Commerce v. United States House of Representatives, 525 U.S.
316, 331, 332 (1999).

"Appel | ees have al so established standing on the basis of the
expected effects of the use of sanpling in the 2000 census on intrastate
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redistricting. * * * [The] expected intrastate vote dilution satisfies the
injury-in-fact, causation, and redressibility requirenents."” Departnent of
Conmmerce v. United States House of Representatives, 525 U S. 316, 332, 334
(1999).

Summary Judgnent

"Summary judgnent * * * is appropriate only where there is no
genui ne issue of material fact and the noving party is entitled to judgnent
as a matter of law " Hunt v. Cromartie, 526 U S. 541, 549 (1999).

"Summary judgnent in favor of the party with the burden of
persuasion * * * is inappropriate when the evidence is susceptible of
different interpretations or inferences by the trier of fact." Hunt v.
Cromartie, 526 U S. 541, 553 (1999) (footnote omtted).

"Just as sunmary judgnent is rarely granted in a plaintiff's favor
in cases where the issue is a defendant's racial notivation, such as
di sparate treatnment suits under Title VII or racial discrimnation clains
under 42 U.S.C. § 1981, the sanme holds true for racial gerrymandering
clains of the sort brought here." Hunt v. Cronartie, 526 U. S. 541, 553 n.9
(1999).

"Summary judgnent for a defendant is appropriate when the plaintiff
"fails to nmake a showi ng sufficient to establish the existence of an
el ement essential to [her] case, and on which [she] will bear the burden of
proof at trial.'"™ Ceveland v. Policy Managenent Systens Corp., 526 U. S.
795, 805-806 (1999) (quoting Celotex Corp. v. Catrett, 477 U S. 317, 322
(1986)) .

Venue

"[V]enue in a prosecution for using or carrying a firearm'during
and in relation to any crine of violence,' in violation of 18 U S.C. § 924
(c)(1), is proper in any district where the crinme of violence was
commtted, even if the firearmwas used or carried only in a single
district."” United States v. Rodriguez-Mreno, 526 U S. 275, 276 (1999).

“In* * * [determning the |locus delicti of the charged offense], a
court nust initially identify the conduct constituting the offense (the
nature of the crine) and then discern the |ocation of the comm ssion of the
crimnal acts.” United States v. Rodriguez-Mreno, 526 U S. 275, 279 (1999)
(footnote omtted).

“"Where venue is appropriate for the underlying crinme of violence, so
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too it is for the [18 U S.C.] 8 924(c)(1) [firearm offense.” United States

v. Rodriguez-Mreno, 526 U S. 275, 282 (1999).

Voi d for Vagueness

"It is established that a law fails to neet the requirenments of the
Due Process Clause if it is so vague and standardless that it |eaves the
public uncertain as to the conduct it prohibits . . . .'" Gty of Chicago
v. Mrales, 527 U S. 41, 56 (1999) (Opinion of Stevens, J.) (quoting
G accio v. Pennsylvania, 382 U. S. 399, 402-403 (1966)).

"The broad sweep of [Chicago's anti-loitering] ordinance * * *
violates '"the requirenent that a | egislature establish m ninal guidelines
to govern law enforcenent.'" Gty of Chicago v. Mrales, 527 U S. 41, 60
(1999) (quoting Kol ender v. Lawson, 461 U.S. 352, 358 (1983)).

V. SUBSTANTI VE LAW DOCTRI NES

Americans with Disabilities Act

“[Plursuit, and receipt, of SSDI [Social Security Disability
| nsurance] benefits does not automatically estop the recipient from
pursuing an ADA [Anerican with Disabilities Act] claim Nor does the |aw
erect a strong presunption against the recipient's success under the ADA
Nonet hel ess, an ADA plaintiff cannot sinply ignore her SSDI contention that
she was too disabled to work. To survive a defendant's notion for sunmmary
judgnent, she nust explain why that SSDI contention is consistent with her
ADA claimthat she could 'performthe essential functions' of her previous
job, at least with 'reasonabl e acconmpdation.'" Ceveland v. Policy
Managenent Systens Corp., 526 U. S. 795, 797-798 (1999) (quoting 42 U S.C.
12111(8)).

"The ADA seeks to elimnate unwarranted di scrimnation agai nst
di sabl ed individuals in order both to guarantee those individuals equal
opportunity and to provide the Nation with the benefit of their
consequently increased productivity. See, e.g., 42 U S.C 88 12101(a)(8),
(9)." develand v. Policy Managenent Systens Corp., 526 U S. 795, 801
(1999).

“"[ T] he determ nation of whether an individual is disabled should be
made with reference to neasures that mtigate the individual's inpairnent,
including, in this instance, eyeglasses and contact |enses." Sutton v.
United Airlines, Inc., 527 U S. 471, 475 (1999).
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“[T]o fall within this definition [of "disability" in the ADA 42 U.
S.C. 12102(2),] one nust have an actual disability (subsection (A)), have a
record of a disability (subsection (B)), or be regarded as having one
(subsection (C)." Sutton v. United Airlines, Inc., 527 U S. 471, 478
(1999).

"No agency, however, has been given authority to issue regul ations
i npl ementing the generally applicable provisions of the ADA, see 88 12101-
12102, which fall outside Titles I-V. Mst notably, no agency has been
del egated authority to interpret the term'disability."" Sutton v. United
Airlines, Inc., 527 U S. 471, 479 (1999).

“"[1]f a person is taking neasures to correct for, or mtigate, a
physi cal or nental inpairnment, the effects of those neasures - both
positive and negative - nust be taken into account when judgi ng whet her
that person is 'substantially limted in a mjor life activity and thus
"di sabl ed" under the Act." Sutton v. United Airlines, Inc., 527 U S. 471,
482 (1999).

"Because the phrase 'substantially Iimts' appears in the Act in the
present indicative verb form we think the |language is properly read as
requiring that a person be presently - not potentially or hypothetically -
substantially limted in order to denonstrate a disability." Sutton v.
United Airlines, Inc., 527 U S. 471, 482 (1999).

"[One has a disability under subsection Aif, notw thstanding the
use of a corrective device, that individual is substantially limted in a
major life activity." Sutton v. United Airlines, Inc., 527 U S. 471, 488
(1999).

"By its terns, the ADA all ows enployers to prefer sone physica
attributes over others and to establish physical criteria. An enployer runs
af oul of the ADA when it makes an enpl oynent deci sion based on a physical
or mental inpairnment, real or imagined, that is regarded as substantially
limting a major life activity. Accordingly, an enployer is free to decide
t hat physical characteristics or nedical conditions that do not rise to the
| evel of an inpairnment - such as one's height, build, or singing voice -
are preferable to others, just as it is free to decide that sone limting,
but not substantially limting, inpairnments make individuals | ess than
ideally suited for a job." Sutton v. United Airlines, Inc., 527 U S 471,
490-491 (1999) (enphasis in original).

"The ADA does not define 'substantially Iimts,' but 'substantially’
suggests 'considerable' or 'specified to a |arge degree.'" Sutton v. United

Airlines, Inc., 527 U S. 471, 491 (1999) (citing Webster's Third New
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| nternational Dictionary 2280 (1976)).

"When the major life activity under consideration is that of
wor ki ng, the statutory phrase 'substantially limts' requires, at a
mnimum that plaintiffs allege they are unable to work in a broad cl ass of
jobs. Reflecting this requirenent, the EEOCC uses a specialized definition
of the term'substantially limts' when referring to the magjor life
activity of working:

‘significantly restricted in the ability to performeither a class
of jobs or a broad range of jobs in various classes as conpared to the
aver age person having conparable training, skills and abilities. The
inability to performa single, particular job does not constitute a
substantial limtation in the major life activity of working.' [29 C F. R ]
8§ 1630.2(j)(3)(i)."

Sutton v. United Airlines, Inc., 527 U S. 471, 491 (1999).

"As we held in Sutton [v. United Air Lines, Inc.], 527 U S. [471,
489 (1999)], a person is 'regarded as' disabled within the neaning of the
ADA if a covered entity mstakenly believes that the person's actual,
nonlimting inpairnment substantially Ilimts one or nore nmgjor life
activities." Murphy v. United Parcel Service, Inc., 527 U S. 516, 521-522
(1999).

"[T]o be regarded as substantially limted in the major life
activity of working, one nust be regarded as precluded fromnore than a
particular job. See [29 CF.R] 8 1630.2(j)(3)(i) ('The inability to
performa single, particular job does not constitute a substanti al
l[imtation in the major life activity of working')." Mirphy v. United
Parcel Service, Inc., 527 U S. 516, 523 (1999).

“[U nder the Americans with Disabilities Act of 1990, * * * 104

Stat. 327, as anended, 42 U.S.C. 8§ 12101 et seq. (1994 ed. and Supp. I11),
an enpl oyer who requires as a job qualification that an enpl oyee neet an

ot herwi se applicable federal safety regulation [need not] justify enforcing
the regul ation solely because its standard may be waived in an individual
case." Albertson's, Inc. v. Kirkingburg, 527 U S. 555, 558 (1999).

"Whil e the Act 'addresses substantial limtations on magjor life
activities, not utter inabilities,'" Bragdon v. Abbott, 524 U S. 624, 641
(1998), it concerns itself only with [imtations that are in fact
substantial." A "nere difference" is insufficient. Al bertson's, Inc. v.

Ki r ki ngburg, 527 U. S. 555, 565 (1999).

http://intranet/civil/appellate/maxims.htm (31 of 297) [5/20/2009 1:59:28 PM]



http://intranet/civil/appellate/maxims.htm

"[Mitigating nmeasures nust be taken into account in judgi ng whether
an individual possesses a disability." Al bertson's, Inc. v. Kirkingburg,
527 U.S. 555, 565 (1999) (citing Sutton v. United Airlines, Inc., 527 U S
471, 482 (1999)).

The ADA inposes a "statutory obligation to determ ne the existence
of disabilities on a case-by-case basis.” Al bertson's, Inc. v. Kirkingburg,
527 U.S. 555, 566 (1999).

"[T] he Act requires nonocul ar individuals, |like others claimng the
Act's protection, to prove a disability by offering evidence that the
extent of the limtation in ternms of their own experience, as in | oss of
depth perception and visual field, is substantial." Al bertson's, Inc. v.
Ki rki ngburg, 527 U.S. 555, 567 (1999).

"Unjustified isolation, we hold, is properly regarded as
di scrimnation based on disability.” Anmstead v. L.C, 527 U S. 581, 597
(1999).

"I'n evaluating a State's fundanental -alteration defense, the
District Court nust consider, in view of the resources available to the
State, not only the cost of providing community-based care to the
litigants, but also the range of services the State provides others with
mental disabilities, and the State's obligation to nete out those services
equitably.” QO nstead v. L.C., 527 U S. 581, 597 (1999).

"[Under Title Il of the ADA, States are required to provide
comuni ty-based treatment for persons with nental disabilities when the
State's treatnent professionals determ ne that such placenent is
appropriate, the affected persons do not oppose such treatnent, and the
pl acement can be reasonably accommobdat ed, taking into account the resources
available to the State and the needs of others with nental disabilities."
Onstead v. L.C, 527 U. S. 581, 607 (1999).

The Court rejects "as a natter of precedent and logic" the view that
"a plaintiff cannot prove 'discrimnation' by denonstrating that one nenber
of a particular protected group has been favored over another nenber of
that sanme group.” A nstead v. L.C, 527 U. S. 581, 599 n.10 (1999).

Antitrust Law

“"As this Court has nade clear, the Sherman Act's prohibition of '[e]
very' agreenent 'in restraint of trade,' 26 Stat. 209, as anended, 15 U S
C. 8 1, prohibits only agreenments that unreasonably restrain trade." NYNEX
Corp. v. Discon, Inc., 525 U S. 128, 133 (1998) (enphasis in original).
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"[ T] he specific |l egal question before us is whether an antitrust
court considering an agreenent by a buyer to purchase goods or services
fromone supplier rather than another should (after exam ning the buyer's

reasons or justifications) apply the per se rule if it finds no legitinate
busi ness reason for that purchasing decision. W conclude no boycott-
related per se rule applies and that the plaintiff here nust allege and
prove harm not just to a single conpetitor, but to the conpetitive
process, i.e., to conpetition itself." NYNEX Corp. v. Discon, Inc., 525 U
S. 128, 135 (1998).

"To apply the per se rule here - where the buyer's decision, though
not made for conpetitive reasons, conposes part of a regulatory fraud - * *
* woul d di scourage firns from changing suppliers - even where the
conpetitive process itself does not suffer harm"™ NYNEX Corp. v. Discon
Inc., 525 U. S. 128, 136-137 (1998).

"The freedomto switch suppliers lies close to the heart of the
conpetitive process that the antitrust | aws seek to encourage." NYNEX Corp.

v. Discon, Inc., 525 U S 128, 137 (1998).

"[Alntitrust |aw does not permt the application of the per se rule
in the boycott context in the absence of a horizontal agreenent * * * "
NYNEX Corp. v. Discon, Inc., 525 U S. 128, 138 (1998).

"' An agreenent on output also equates to a price-fixing agreenent."’
California Dental Assn. v. FTC, 526 U S. 756, 777 (1999) (quoting Ceneral
Leaseways, Inc. v. National Truck Leasing Assn., 744 F.2d 588, 594 (7th
Cr. 1984)).

Arned Services

The Court of Appeals for the Arned Forces | acked jurisdiction under
the AIl Wits Act, 28 U S. C 1651(a), "to enjoin the President and various
mlitary officials fromdropping [an Air Force officer] fromthe rolls of
the Air Force. * * * [T]hat court's process was neither "in aid of' its
strictly circunscribed jurisdiction to review court-martial findings and
sentences under 10 U.S.C. 8 867 nor 'necessary or appropriate’ in |ight of
a servicenenber's alternative opportunities to seek relief." dinton v.
&oldsmith, 526 U.S. 529, 531 (1999).

"[ T] he CAAF' s independent statutory jurisdiction is narrowy
circunscribed. * * * [T]he CAAF is accorded jurisdiction by statute * * *
to 'review the record in [specified] cases reviewed by' the service courts
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of crimnal appeals, 10 U.S.C. 88 867(a)(2), (3), which in turn have
jurisdiction to 'revie[w court-martial cases,' § 866(a). Since the Ar
Force's action to drop respondent fromthe rolls was an executive action,
not a 'findin[g]' or 'sentence,' 8 867(c), that was (or could have been)
imposed in a court-martial proceeding, the elimnation of [respondent] from
the rolls appears straightforwardly to have been beyond t he CAAF' s
jurisdiction to review and hence beyond the "aid" of the All Wits Act in
reviewing it." dinton v. Gldsmth, 526 U S. 529, 535 (1999) (footnote
omtted).

"[T] he CAAF is not given authority, by the AlIl Wits Act or
ot herwi se, to oversee all matters arguable related to mlitary justice, or
to act as a plenary adm nistrator even of crimnal judgnents it has
affirmed." dinton v. &Gldsmth, 526 U S. 529, 536 (1999).

Arbitration

"[A] general arbitration clause in a collective-bargaining
agreenent” does not "require[] an enployee to use the arbitration procedure
for an alleged violation of the Arericans with Disabilities Act of 1990."
Wight v. Universal Maritine Serv. Corp., 525 U. S. 70, 72 (1998).

“I'n collective bargaining agreenents * * * there is a presunption of
arbitrability in the sense that an order to arbitrate the particul ar
grievance should not be denied unless it may be said with positive
assurance that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.” Wight v. Universal
Maritine Serv. Corp., 525 U S 70, 78 (1998) (internal quotation marks and
brackets omtted).

“[T]he ultimte question for the arbitrator [in collective
bar gai ni ng agreenents] woul d be not what the parties have agreed to, but
what federal law requires; and that is not a question which should be

presunmed to be included within the arbitration requirenent."” Wight v.
Uni versal Maritine Serv. Corp., 525 U.S. 70, 79 (1998) (enphasis in
original).

Bankr upt cy

"[ A] debtor's prebankruptcy equity holders may [not], over the
objection of a senior class of inpaired creditors, contribute new capital
and receive ownership interests in the reorgani zed entity, when that
opportunity is given exclusively to the old equity holders under a plan
adopt ed wi thout consideration of alternatives. W hold that old equity
hol ders are disqualified fromparticipating in such a 'new val ue
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transaction by the terns of 11 U S.C. 8 1129(b)(2)(B)(ii), which in such
circunstances bars a junior interest holder's receipt of any property on
account of his prior interest.” Bank of Nat'l Trust & Sav. Assn. v. 203 N.
LaSalle St. Partnership, 526 U S. 434, 437 (1999).

"[T] he two recogni zed policies underlying Chapter 11 * * * [are]
preserving going concerns and mexi m zing property available to satisfy
creditors.” Bank of Nat'l Trust & Sav. Assn. v. 203 N lLaSalle St.

Part nership, 526 U S. 434, 453 (1999).

"“A nonrecourse |oan requires the Bank to look only to the Debtor's
collateral for paynent." Bank of Nat'l Trust & Sav. Assn. v. 203 N LaSalle

St. Partnership, 526 U S. 434, 438 n.3 (1999).

"[Q ne of the [Bankruptcy] Code's innovations [was] to narrow the
occasions for courts to make val uation judgnents, as shown by its
preference for the supramgjoritarian class creditor voting schene in 8§ 1126
(c)." Bank of Nat'l Trust & Sav. Assn. v. 203 N. LaSalle St. Partnership,
526 U.S. 434, (1999).

Bl ackst one

The wor ks of Bl ackstone "constituted the preem nent authority on
English law for the founding generation." Al den v. Miine, 527 U S. 706, 715
(1999).

Carj acki ng

"The intent requirenment of [18 U S.C.] 8 2119[, the federal
carjacking statute,] is satisfied when the Governnent proves that at the
noment the defendant demanded or took control over the driver's autonobile
t he defendant possessed the intent to seriously harmor kill the driver if
necessary to steal the car (or, alternatively, if unnecessary to steal the
car)." Holloway v. United States, 526 U. S. 1, 12 (1999).

Census Act

"[ T] he Census Act prohibits the proposed uses of statistical
sanpling in calculating the popul ati on for purposes of apportionnent."”
Departnent of Conmerce v. United States House of Representatives, 525 U. S
316, 343 (1999).

Coal Lands Acts
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"We are persuaded that the common conception of coal at the tine
Congress passed the 1909 and 1910 Acts was the solid rock substance that
was the country's primary energy resource [and not coal bed nethane gas]."
Anoco Production Co. v. Southern Ute Tribe, 526 U S. 865, 874 (1999).

Conmrer ci al Speech

The statute barring radio and tel evision broadcasters from carrying
advertising about privately operated commercial casino ganbling, 18 U S. C
1304 "may not be applied to advertisenents of private casino ganbling that
are broadcast by radio or television stations |located in Louisiana, where
such ganbling is legal." Geater New Ol eans Broadcasting Assn., Inc. v.
United States, 527 U. S. 173, 176 (1999).

The Suprenme Court enploys a four-part test to resolve First
Amendnent commerci al speech chal | enges:

"'At the outset, we nust determ ne whether the expression is
protected by the First Amendnent. For commercial speech to cone within that
provision, it at |east nust concern |lawful activity and not be m sl eadi ng.
Next, we ask whether the asserted governnental interest is substantial. If
both inquiries yield positive answers, we nust determ ne whether the
regul ation directly advances the governnental interest asserted, and
whether it is not nore extensive than is necessary to serve that interest.'"

Greater New O | eans Broadcasting Assn., Inc. v. United States, 527 U.
S. 173, 183 (1999)(quoting Central Hudson Gas & Elec. Corp. v. Public Serv.

Commin of N.Y., 447 U S. 557, 566 (1980)).

"The third part of the Central Hudson test asks whether the speech
restriction directly and materially advances the asserted governnent al
interest. 'This burden is not satisfied by nmere specul ati on or conjecture;
rather, a governnental body seeking to sustain a restriction on comerci al
speech nust denonstrate that the harns it recites are real and that its
restriction wll in fact alleviate themto a naterial degree.'" Geater New

Ol eans Broadcasting Assn., Inc. v. United States, 527 U S. 173, 188 (1999)
(quoting Edenfield v. Fane, 507 U S. 761, 770-771 (1993)).

"The fourth part of the test conplenents the direct-advancenent
inquiry of the third, asking whether the speech restriction is not nore
extensive than necessary to serve the interests that support it. The
Governnent is not required to enploy the least restrictive neans
concei vable, but it nust denonstrate narrow tailoring of the challenged
regulation to the asserted interest - 'a fit that is not necessarily
perfect, but reasonable; that represents not necessarily the single best
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di sposition but one whose scope is in proportion to the interest served.
G eater New Ol eans Broadcasting Assn., Inc. v. United States, 527 U.S.
173, 188 (1999) (quoting Board of Trustees of State Univ. of N.Y. v. Fox,
492 U.S. 469, 480 (1989)).

Continuing Crimnal Enterprise, 21 U S. C 848

“"[A] jury in a federal crimnal case brought under [21 U S.C.] § 848
must unani nously agree not only that the defendant commtted sone
‘continuing series of violations' but also that the defendant conmtted
each of the individual 'violations' necessary to nmake up that 'continuing
series.'" R chardson v. United States, 526 U S. 813, 815 (1999).

Contract Construction

"[Alny [collective bargai ning agreenent] requirenent to arbitrate [a
statutory claim nust be particularly clear."” Wight v. Universal Mritine
Serv. Corp., 525 U. S 70, 79 (1998).

It is a "canon of construction * * * that an agreenent shoul d be
interpreted in such fashion as to preserve, rather than destroy, its
validity (ut res magi s val eat quam pereat)."” Wight v. Universal Mritine
Serv. Corp., 525 U S. 70, 81 (1998).

“"[B]y tracking the statutory | anguage, the [union security] clause
incorporates all of the refinenments that have becone associated with that
| anguage. " Marquez v. Screen Actors Guild, Inc., 525 U S. 33, 46 (1998).

Crimnal Intent: Conditional |ntent

"The core principle that energes fromthese sources is that a
def endant nmay not negate a proscribed intent by requiring the victimto
conply with a condition the defendant has no right to inpose; '[a]n intent
to kill, in the alternative, is nevertheless an intent to kill."" Holl oway
v. United States, 526 U.S. 1, 11 (1999) (quoting R Perkins & R Boyce,
Crimnal Law 647 (3d ed. 1982)).

Cust onms Regul ati ons

"[ T] he statutes authorizing custons classification regulations are
consistent with the usual rule that regul ations of an adm ni stering agency
warrant judicial deference." United States v. Haggar Apparel Co., 526 U S.
380, 390 (1999).
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Definition: "Adm nister"”

“*TAldm nister' is consistently defined in purely nondiscretionary
Lopez v. Monterey County, 525 U. S. 266, 278 (1999).

terns.

Definition: "Any"

"[All though the word 'any' is broad, it stretches the imagination to
suggest that Congress intended, through the use of this one word, to nake
the fee limtations applicable to all fee awards.” Mrtin v. Hadix, 527 U.
S. 343, 354 (1999).

Definition: "Arbitrary"

"A union's conduct can be classified as arbitrary only when it is
irrational, when it is without a rational basis or explanation."™ Mrquez v.
Screen Actors Guild, Inc., 525 U S. 33, 46 (1998).

Definition: "lInvalidate"

"The term'invalidate' ordinarily nmeans 'to render ineffective,
generally without providing a replacenent rule or law'" Humana Inc. v.
Forsyth, 525 U S. 299, 307 (1999).

Definition: "Supersede"

"[T] he term ' supersede' ordinarily nmeans 'to displace (and thus
render ineffective) while providing a substitute rule."" Humana I nc. v.
Forsyth, 525 U. S. 299, 307 (1999).

Di scrimnatory State Taxation

"[ Al discrimnatory tax cannot be upheld as conpensatory unless the
State proves that the special burden that the franchi se tax inposes upon
foreign corporations is roughly approxinmate to the special burden on
donmestic corporations, and that the taxes are simlar enough in substance
to serve as nutually exclusive proxies for one another." South Central Bell

Tel ephone Co. v. Al abama, 526 U. S. 160, 170 (1999) (ellipsis and internal
guotation marks omtted).

Due Process: Procedural

“"[ U nder the Due Process C ause of the Fifth Amendnent and the
notice and jury trial guarantees of the Sixth Arendnent, any fact (other
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than prior conviction) that increases the maxi num penalty for a crinme nust
be charged in an indictnment, submtted to a jury, and proven beyond a
reasonabl e doubt." Jones v. United States, 526 U. S. 227, 243 n.6 (1999).

“"A primary purpose of the notice required by the Due Process C ause
is to ensure that the opportunity for a hearing is nmeaningful." Wst Covina
v. Perkins, 525 U. S. 234, 240 (1999).

“*I1]n procedural due process clains, the deprivation by state
action of a constitutionally protected interest . . . is not initself
unconstitutional; what is unconstitutional is the deprivation of such an
interest without due process of law '" Florida Prepaid Postsecondary Ed.
Expense Bd. v. College Savings Bank, 527 U. S. 627, 642-643 (1999) (quoting
Zinernon v. Burch, 494 U. S. 113, 125 (1990) (enphasis deleted)).

"Thus, under the plain terns of the [Due Process] O ause and the
clear inport of our precedent, a State's infringenent of a patent, though
interfering wth a patent owner's right to exclude others, does not by
itself violate the Constitution. Instead, only where the State provides no
remedy, or only inadequate renedies, to injured patent owners for its
infringement of their patent could a deprivation of property w thout due
process result." Florida Prepaid Postsecondary Ed. Expense Bd. v. College
Savi ngs Bank, 527 U. S. 627, 643 (1999).

Due Process: Property Right

"Thus, for an enployee's property interest in the paynent of nedi cal
benefits to attach under state | aw, the enployee nust clear two hurdles:
First, he nust prove that an enployer is liable for a work-related injury,
and second, he nust establish that the particular nedical treatnment at
I ssue i s reasonabl e and necessary. Only then does the enpl oyee's interest
parall el that of the beneficiary of welfare assistance in Goldberg and the
reci pient of disability benefits in Mathews." Anerican Mrs. Mitual Ins.
Co. v. Sullivan, 526 U S. 40, 60-61 (1999).

"Patents, however, have | ong been considered a species of property.
* * * As such, they are surely included within the 'property' of which no
person may be deprived by a State wi thout due process of law. And if the
Due Process Cl ause protects patents, we know of no reason why Congress
m ght not | egislate against their deprivation w thout due process under §8 5
of the Fourteenth Amendnent." Florida Prepaid Postsecondary Ed. Expense Bd.
v. Coll ege Savings Bank, 527 U S. 627, 642 (1999).

Neither "a right to be free froma business conpetitor's false
advertising about its own product,” nor "a nore generalized right to be
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secure in one's business interests" "qualifies as a property right
protected by the Due Process Clause." College Savings Bank v. Florida
Prepai d Postsecondary Ed. Expense Bd., 527 U. S. 666, 672 (1999).

"The hall mark of a protected property interest is the right to
exclude others. That is 'one of the nost essential sticks in the bundle of
rights that are commonly characterized as property.'" College Savings Bank
v. Florida Prepaid Postsecondary Ed. Expense Bd., 527 U S. 666, 673 (1999)
(quoting Kaiser Aethna v. United States, 444 U S. 164, 176 (1979)).

Due Process: Substantive

"[A] prosecutor [does not] violate[] an attorney's Fourteenth
Amendnent right to practice his profession when the prosecutor causes the
attorney to be searched at the sanme tine his client is testifying before a
grand jury." Conn v. Gabbert, 526 U.S. 286, 287 (1999).

"W hold that the Fourteenth Amendnent right to practice one's
calling is not violated by the execution of a search warrant, whether
cal cul ated to annoy or even to prevent consultation with a grand jury
Wi tness." Conn v. Gabbert, 526 U. S. 286, 293 (1999).

“"[T] he liberty conponent of the Fourteenth Amendnent's Due Process
C ause includes sone generalized due process right to choose one's field of
private enploynent, but a right which is neverthel ess subject to reasonable
governnment regulation.” Conn v. Gabbert, 526 U. S. 286, 291-292 (1999).

"[Where another provision of the Constitution 'provides an explicit
textual source of constitutional protection,' a court nust assess a
plaintiff's clains under that explicit provision and 'not the nore
generalized notion of "substantive due process."'" Conn v. Gabbert, 526 U.
S. 286, 293 (1999) (quoting G ahamv. Connor, 490 U S. 386, 395 (1989)).

"[T] he Due Process Clause is not nerely a 'font of tort law"'"
Col | ege Savi ngs Bank v. Florida Prepaid Postsecondary Ed. Expense Bd., 527
U.S. 666, 674 (1999) (quoting Paul v. Davis, 424 U S. 693, 701 (1976)).

Due Process: Seizures

“"[ T] he Constitution [does not] require[] a State or its |ocal
entities to give detailed and specific instructions or advice to owners who
seek return of property lawfully seized but no | onger needed for police
i nvestigation or crimnal prosecution.” Wst Covina v. Perkins, 525 U. S
234, 236 (1999).
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"When the police seize property for a crimnal investigation, * * *
due process does not require themto provide the owner with notice of state
| aw renedi es.” West Covina v. Perkins, 525 U. S. 234, 240 (1999).

"[When | aw enforcenent agents seize property pursuant to warrant,
due process requires themto take reasonable steps to give notice that the
property has been taken so the owner can pursue available renedies for its
return.” West Covina v. Perkins, 525 U S. 234, 240 (1999).

"Once the property owner is inforned that his property has been
seized, he can turn to these public sources [statutes and case law] to
| earn about the renedial procedures available to him The Cty need not
take other steps to informhimof his options.” West Covina v. Perkins, 525
U S. 234, 241 (1999).

"Whil e Menphis Light[], Gas & Water Div. v. Craft, 436 US. 1
(1978),] denonstrates that notice of the procedures for protecting one's
property interests nay be required when those procedures are arcane and are
not set forth in docunents accessible to the public, it does not support a
general rule that notice of remedies and procedures is required." West
Covina v. Perkins, 525 U S. 234, 242 (1999).

El ecti ons

"States allowing ballot initiatives have considerable | eeway to
protect the integrity and reliability of the initiative process, as they
have with respect to election processes generally." Buckley v. Anerican
Const. Law Found., Inc., 525 U S 182, 191 (1999).

“[Blallot initiatives do not involve the risk of 'quid pro quo
corruption present when noney is paid to, or for, candidates." Buckley v.
Anerican Const. Law Found., Inc., 525 U S. 182, 203 (1999).

"[ Nl ecessary or proper ballot access control s" nust be separated
“"fromrestrictions that unjustifiably inhibit the circulation of ballot-
initiative petitions." Buckley v. Anerican Const. Law Found., Inc., 525 U.
S. 182, 205 (1999).

El event h Anrendnent

[ T] he El eventh Amendnent does not constrain the appellate
jurisdiction of the Suprenme Court over cases arising fromstate courts."'"
South Central Bell Telephone Co. v. Alabama, 526 U.S. 160, 166 (1999)
(quoting McKesson Corp. v. Division of Alcoholic Beverages and Tobacco,
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Fla. Dept. of Business Regulation, 496 U S. 18, 31 (1990)).

"Sem nole Tribe [of Fla. v. Florida, 517 U. S. 44 (1996),] nakes
cl ear that Congress may not abrogate state sovereign inmunity pursuant to
its Article | powers; hence the Patent Renedy Act cannot be sustai ned under
either the Commerce C ause or the Patent Clause." Florida Prepaid
Post secondary Ed. Expense Bd. v. College Savings Bank, 527 U S. 627, 636
(1999).

"The Trademark Renedy C arification Act (TRCA), 106 Stat. 3567, * *
* [is not] effective to permt suit against a State for its alleged
m srepresentation of its own product * * * because the TRCA [does not]
effect[] a constitutionally perm ssible abrogation of state sovereign
i munity, or because the TRCA [does not] operate[] as an invitation to
wai ver of such immunity which is automatically accepted by a State's
engaging in the activities regulated by the Lanham Act." Col | ege Savi ngs
Bank v. Florida Prepaid Postsecondary Ed. Expense Bd., 527 U S. 666, 668-
669 (1999).

"Concl udi ng, for the foregoing reasons, that the sovereign imunity
of the State of Florida was neither validly abrogated by the Trademark
Renmedy Clarification Act, nor voluntarily waived by the State's activities
ininterstate commerce, we hold that the federal courts are w thout
jurisdiction to entertain this suit against an armof the State of
Florida." College Savings Bank v. Florida Prepaid Postsecondary Ed. Expense

Bd., 527 U S. 666, 691 (1999).

"Though its precise terns bar only federal jurisdiction over suits
brought agai nst one State by citizens of another State or foreign state, we
have | ong recogni zed that the El eventh Anendnent acconplished nmuch nore: It
repudi ated the central prem se of Chisholm|[v. Georgia, 2 Dall. 419
(1793),] that the jurisdictional heads of Article Ill superseded the
sovereign immunity that the States possessed before entering the Union."
Col | ege Savi ngs Bank v. Florida Prepaid Postsecondary Ed. Expense Bd., 527
U S. 666, 669 (1999).

"While this immunity fromsuit is not absolute, we have recogni zed
only two circunstances in which an individual may sue a State. First,
Congress may aut horize such a suit in the exercise of its power to enforce
the Fourteenth Anendnent - an Anendnent enacted after the El eventh
Amendnent and specifically designed to alter the federal -state bal ance.
Fitzpatrick v. Bitzer, 427 U S. 445 (1976). Second, a State may waive its
sovereign imunity by consenting to suit. Cark v. Barnard, 108 U S. 436,
447- 448 (1883)." College Savings Bank v. Florida Prepaid Postsecondary Ed.
Expense Bd., 527 U.S. 666, 670 (1999).
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"[Qur "test for determ ning whether a State has waived its inmunity from
federal -court jurisdiction is a stringent one.' Atascadero State Hospital
v. Scanlon, 473 U S. 234, 241 (1985). Cenerally, we wll find a waiver
either if the State voluntarily invokes our jurisdiction, GQunter v.
Atlantic Coast Line R Co., 200 U S. 273, 284 (1906), or else if the State
makes a 'clear declaration' that it intends to submt itself to our
jurisdiction, Geat Northern Life Ins. Co. v. Read, 322 U. S. 47, 54 (1944).
See al so Pennhurst State School and Hospital v. Halderman, 465 U.S. [89, 99
(1984)] (State's consent to suit nust be 'unequivocally expressed ). Thus,
a State does not consent to suit in federal court nerely by consenting to
suit in the courts of its own creation. Smth v. Reeves, 178 U S. 436, 441-
445 (1900). Nor does it consent to suit in federal court nerely by stating
its intention to 'sue and be sued,' Florida Dept. of Health and
Rehabilitative Servs. v. Florida Nursing Hone Assn., 450 U. S. 147, 149-150

(1981) (per curianm), or even by authorizing suits against it '"in any court
of conpetent jurisdiction,"' Kennecott Copper Corp. v. State Tax Commin,
327 U.S. 573, 577-579 (1946). W have even held that a State nay, absent
any contractual commtnment to the contrary, alter the conditions of its

wai ver and apply those changes to a pending suit. Beers v. Arkansas, [20
How. 527 (1858)]." College Savings Bank v. Florida Prepaid Postsecondary
Ed. Expense Bd., 527 U. S. 666, 675-676 (1999).

"[A] State's express waiver of sovereign inmunity [nmust] be unequivocal."
Col | ege Savi ngs Bank v. Florida Prepaid Postsecondary Ed. Expense Bd., 527
U S. 666, 680 (1999).

EMIALA

To recover in a suit under the Energency Medical Treatnent and Active Labor
Act, as anended, 42 U. S. C. 1395dd, the plaintiff patient does not have to
"prove that the hospital acted with an inproper notive in failing to
stabilize her." Roberts v. Galen of Va., Inc., 525 U S. 249, 250 (1999)

(per curian.

Envi ronnment al Law

"“Al t hough States have inportant interests in regulating wildlife and
natural resources within their borders, this authority is shared with the
Federal Governnment when the Federal Governnent exercises one of its
enuner ated constitutional powers, such as treaty nmeking." M nnesota v.
MIle Lacs Band of Chippewa |Indians, 526 U S. 172, 204 (1999).

Equal Protection
“We have repeatedly held that 'a classification neither involving
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fundanmental rights nor proceedi ngs al ong suspect lines . . . cannot run
afoul of the Equal Protection Clause if there is a rational relationship
bet ween disparity of treatnent and sone |legiti mate governnental purpose.'"
Central State Univ. v. Anerican Assn. of Univ. Professors, Central State

Univ. Chapter, 526 U. S. 124, 127-128 (1999) (per curian) (quoting Heller v.
Doe, 509 U. S. 312, 319-321 (1993)).

"*A State . . . has no obligation to produce evidence to sustain the
rationality of a statutory classification.'" Central State Univ. v.
Anerican Assn. of Univ. Professors, Central State Univ. Chapter, 526 U. S.

124, 128 (1999) (per curiam (quoting Heller v. Doe, 509 U S. 312, 320
(1993)).

"[A] state law requiring public universities to devel op standards for
prof essors' instructional workloads and exenpting those standards from
col l ective bargai ning" does not violate equal protection. Central State
Univ. v. Anerican Assn. of Univ. Professors, Central State Univ. Chapter,

526 U.S. 124, 125 (1999) (per curiam.

ERI SA

An enpl oyer did not violate ERI SA "by anending the Plan to provide for an
early retirenment programand a noncontributory benefit structure." Hughes
Aircraft Co. v. Jacobson, 525 U S. 432, 435 (1999).

"ERI SA's vesting requirenent is nmet if an enployee's rights in his accrued
benefit derived fromhis own contributions are nonforfeitable, assum ng
that such are not limted to a certain percentage of benefits dependi ng on
the enpl oyee's years of service. * * * The vesting provision sets the

m ni mum | evel of benefits an enpl oyee nust receive after accruing specified
years of service." Hughes Aircraft Co. v. Jacobson, 525 U S. 432, 441
(1999) (citation and internal quotation marks omtted).

"[We reject [the] assertion that a state regulation nust satisfy all three
McCarr an- Ferguson factors in order to 'regul ate i nsurance' under ERI SA' s
saving clause [29 U S. C 1144(b)(2)(A)]." UNUM Life Ins. Co. of Anerica v.
Ward, 526 U. S. 358, (1999) (referring to the factors set forth in the

McCarran- Ferguson Act, 59 Stat. 33, as anended, 15 U.S.C. 1011 et seq.).

Federal Labor Law

The Federal Service Labor-Managenent Relations Statute, 5 U S.C. 7101 et

seq., "delegates to the Federal Labor Relations Authority the | egal power
to determ ne whether the parties nust engage in m dterm bargaining (or
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bar gai ni ng about that matter)." National Federation of Federal Enployees,
Local 1309 v. Departnent of Interior, 526 U S. 86, 88 (1999).

"The [ Federal Labor Rel ations] Authority would seem better suited than a
court to make the workpl ace-related enpirical judgnents that would help
properly bal ance these, and other, policy-related considerations."” National
Federati on of Federal Enployees, Local 1309 v. Departnent of Interior, 526
U S. 86, 95 (1999).

Federal Trade Conm ssion

"We hold that the [Federal Trade] Conmi ssion's jurisdiction under the
Federal Trade Conm ssion Act (FTC Act) extends to a[] [nonprofit]
association that, like the [California Dental Association], provides
substantial economc benefit to its for-profit nmenbers.” California Dental
Assn. v. FTC, 526 U. S. 756, 759 (1999).

Federal i sm

“[ T] he Reconstruction Arendnents by their nature contenplate sone intrusion
into areas traditionally reserved to the States." Lopez v. Minterey County,
525 U. S. 266, 282 (1999).

Fi fteent h Anendnent

“In Gty of Ronme [v. United States, 446 U.S. 156, 175 (1980)], we * * *
expressly reaffirnmed that, 'under the Fifteenth Anendnent, Congress nay
prohi bit voting practices that have only a discrimnatory effect.'" Lopez
v. Mnterey County, 525 U S. 266, 283 (1999).

Fifth Amendnent: Privilege Against Self-Incrimnation

“[1]n the federal crimnal system a guilty plea [does not] waive[] the
privilege [against self-incrimnation] in the sentencing phase of the case,
either as a result of the colloquy preceding the plea or by operation of

| aw when the plea is entered.”" Mtchell v. United States, 526 U S. 314, 316
(1999).

“I't is well established that a witness, in a single proceeding, may not
testify voluntarily about a subject and then invoke the privil ege agai nst
sel f-incrimnation when questioned about the details.” Mtchell v. United
States, 526 U.S. 314, 321 (1999) (citing Rogers v. United States, 340 U. S
367, 373 (1951)).
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"The justifications for the rule of waiver [of the Fifth Amendnent] in the
testinonial context are evident: A witness may not pick and choose what
aspects of a particular subject to discuss w thout casting doubt on the
trustworthiness of the statenents and dimnishing the integrity of the
factual inquiry.” Mtchell v. United States, 526 U S. 314, 322 (1999).

"It is true, as a general rule, that where there can be no further
incrimnation, there is no basis for the assertion of the privilege. W
conclude that principle applies to cases in which the sentence has been
fixed and the judgnent of conviction has becone final." Mtchell v. United
States, 526 U.S. 314, 326 (1999).

“The normal rule in a crimnal case is that no negative inference fromthe
defendant's failure to testify is permtted.” Mtchell v. United States,
526 U.S. 314, 327-328 (1999) (citing Giffin v. California, 380 U S. 609,
614 (1965)).

"The Governnent retains the burden of proving facts relevant to the crine
at the sentencing phase and cannot enlist the defendant in this process at
the expense of the self-incrimnation privilege." Mtchell v. United
States, 526 U. S. 314, 330 (1999).

Fifth Anendnent: Taki ngs

"'The Fifth Amendnent's guarantee . . . was designed to bar Governnent from
forcing sone people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole.'" Minterey v. Del Mnte
Dunes at Monterey, Ltd., 526 U S. 687, 702 (1999) (quoting Arnstrong V.
United States, 364 U. S. 40, 49 (1960)).

“"The rule applied in Dolan [v. Gty of Tigard, 512 U S. 374 (1994),]
consi ders whet her dedi cati ons demanded as conditions of devel opnent are
proportional to the devel opnent’'s anticipated inpacts."” Minterey v. Del
Mont e Dunes at Monterey, Ltd., 526 U. S. 687, 703 (1999).

First Amendnent: Freedom of Speech

"Petition circulation * * * is core political speech, because it involves
i nteractive communi cati on concerning political change. * * * First
Amendnent protection for such interaction * * * s at its zenith." Buckl ey
v. Anerican Const. Law Found., Inc., 525 U S. 182, 186-187 (1999)
(citations and internal quotation marks omtted).

“"For the power to prohibit or to regulate particular conduct does not
necessarily include the power to prohibit or regul ate speech about that
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conduct. * * * |t is well settled that the First Amendnent nandates cl oser
scrutiny of governnent restrictions on speech than of its regul ation of
commerce alone." Geater New Ol eans Broadcasting Assn., Inc. v. United
States, 527 U.S. 173, 193 (1999).

"Even under the degree of scrutiny that we have applied in conmmerci al
speech cases, decisions that sel ect anong speakers conveying virtually

i dentical nessages are in serious tension with the principles undergirding
the First Amendnent." G eater New Ol eans Broadcasting Assn., Inc. v.
United States, 527 U. S. 173, 193-194 (1999).

There is a "presunption that the speaker and the audi ence, not the
Governnent, should be left to assess the value of accurate and
nonm sl eadi ng i nformati on about |awful conduct.” Geater New Ol eans
Broadcasting Assn., Inc. v. United States, 527 U. S. 173, 195 (1999).

Fourteenth Amendnent - Section 5

"Though the lack of support in the legislative record is not determ nati ve,
* * * jdentifying the targeted constitutional wong or evil is still a
critical part of our 8 5 cal cul us because '[s]trong neasures appropriate to
address one harm nay be an unwarranted response to another, |esser one.'"

Fl ori da Prepai d Postsecondary Ed. Expense Bd. v. Coll ege Savi ngs Bank, 527
U S. 627, 646 (1999) (quoting Gty of Boerne v. Flores, 521 U S. 507, 530
(1997)).

"The historical record and the scope of coverage therefore make it clear
that the Patent Renedy Act cannot be sustained under 8 5 of the Fourteenth
Amendnent . " Florida Prepaid Postsecondary Ed. Expense Bd. v. College

Savi ngs Bank, 527 U S. 627, 647 (1999).

Fourth Anendnent: Gener al

“"[T]o claimthe protection of the Fourth Anendnent, a defendant nust
denonstrate that he personally has an expectation of privacy in the place
searched, and that his expectation is reasonable * * *." Mnnesota v.
Carter, 525 U. S. 83, 88 (1998).

“[ T] he Fourth Amendnent is a personal right that nust be invoked by an
i ndividual." Mnnesota v. Carter, 525 U S. 83, 88 (1998).

[ T] he Fourth Anmendnent protects people, not places. M nnesota v.
Carter, 525 U. S. 83, 88 (1998) (quoting Katz v. United States, 389 U. S.
347, 351 (1967)).
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[Clapacity to claimthe protection of the Fourth Amendnent depends .
upon whet her the person who clains the protection of the Anmendnent has a
| egiti mate expectation of privacy in the invaded place.'" Mnnesota v.
Carter, 525 U. S. 83, 88 (1998) (omssion in original) (quoting Rakas v.
IIlinois, 439 U S. 128, 143 (1978)).

“"[ Al n overnight guest in a hone may claimthe protection of the Fourth
Amendnent, but one who is nerely present with the consent of the
househol der may not." M nnesota v. Carter, 525 U S. 83, 90 (1998).

“"Property used for comercial purposes is treated differently for Fourth
Amendnent purposes than residential property.”™ Mnnesota v. Carter, 525 U
S. 83, 90 (1998).

"[ T] he Fourth Amendnent does require that police actions in execution of a
warrant be related to the objectives of the authorized intrusion.” WIson
v. Layne, 526 U S 603, 611 (1999).

“"We hold that it is a violation of the Fourth Amendnent for police to bring
nmenbers of the nmedia or other third parties into a home during the
execution of a warrant when the presence of the third parties in the hone
was not in aid of the execution of the warrant." WIlson v. Layne, 526 U S.
603, 614 (1999) (footnote omtted).

Fourth Anendnent: Search and Sei zure

Merely stopping the defendant for speeding and "issu[ing] hima citation
rather than arresting hinm is not sufficient to "authorize[] the officer,
consistently with the Fourth Anendnent, to conduct a full search of the
car." Knowes v. lowa, 525 U S. 113, 114 (1998).

"[While the concern for officer safety in this context may justify the
"mnimal' additional intrusion of ordering a driver and passengers out of
the car, it does not by itself justify the often considerably greater
intrusion attending a full field-type search.” Knowes v. lowa, 525 U S
113, 117 (1998).

“"[T]he two historical rationales for the 'search incident to arrest'’
exception [are]: (1) the need to disarmthe suspect in order to take him
into custody, and (2) the need to preserve evidence for later use at
trial." Knowes v. lowa, 525 U S. 113, 116 (1998).

“"The threat to officer safety fromissuing a traffic citation * * * is a
good deal less than in the case of a custodial arrest.” Knowes v. |owa,
525 U. S. 113, 117 (1998).
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"Aroutine traffic stop * * * is arelatively brief encounter and is nore
anal ogous to a so-called 'Terry stop' than to a formal arrest."” Know es v.
lowa, 525 U.S. 113, 117 (1998) (internal quotation marks and ellipsis
omtted).

The Fourth Amendnent was not viol ated when defendants "and the | essee of an
apartment were sitting in one of its roons, bagging cocaine," and "[w] hile
so engaged they were observed by a police officer, who | ooked through a
drawn wi ndow blind." Mnnesota v. Carter, 525 U S. 83, 85 (1998).

“"[ T] he purely commercial nature of the transaction engaged in here, the
relatively short period of tine on the prem ses, and the |ack of any

previ ous connection between [defendants] and the househol der, all |ead us
to conclude that * * * any search which nmay have occurred did not violate
their Fourth Amendnent rights.” Mnnesota v. Carter, 525 U S. 83, 91 (1998).

“I'n determ ning whether a particular governnental action violates [the
Fourth Amendnent] * * * we inquire first whether the action was regarded
as an unl awful search or seizure under the conmon | aw when the Amendnent
was framed. * * * \Where that inquiry yields no answer, we nust eval uate the
search or seizure under traditional standards of reasonabl eness by
assessing, on the one hand, the degree to which it intrudes upon an

i ndividual's privacy and, on the other, the degree to which it is needed
for the pronotion of legitinmate governnmental interests.” Woning v.
Hought on, 526 U.S. 295, 299-300 (1999) (citations omtted).

"Passengers, no less than drivers, possess a reduced expectation of privacy
with regard to the property that they transport in cars, which "trave[l]
public thoroughfares' * * * " Wom ng v. Houghton, 526 U. S. 295, 303 (1999)
(quoting Cardwel|l v. Lews, 417 U. S. 583, 590 (1974)).

“"We hold that police officers with probable cause to search a car nay

I nspect passengers' belongings found in the car that are capabl e of
conceal i ng the object of the search.” Wom ng v. Houghton, 526 U S. 295,
307 (1999).

"[ T] he Fourth Amendnent [does not] requir[e] the police to obtain a warrant
before seizing an autonobile froma public place when they have probabl e
cause to believe that it is forfeitable contraband.” Florida v. Wite, 526
U S. 559, 561 (1999).

“I'n deciding whether a chall enged governnental action violates the [Fourth]
Amendnent, we have taken care to inquire whether the action was regarded as
an unl awful search and sei zure when the Amendnent was franed." Florida v.
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Wiite, 526 U.S. 559, 563 (1999).

“I'n addition to the special considerations recognized in the context of
novabl e itens, our Fourth Amendnent jurisprudence has consistently accorded
| aw enforcenent officials greater latitude in exercising their duties in
public places." Florida v. Wite, 526 U S. 559, 565 (1999).

"[ B] ecause the police seized [defendant’'s] vehicle froma public area --

[ defendant's] enployer's parking lot -- the warrantl ess seizure also did

not involve any invasion of [defendant's] privacy." Florida v. Wite, 526 U
S. 559, 566 (1999).

“[ U nder our established precedent, the 'autonobile exception' has no
separate exigency requirenent. W nade this clear in United States v. Ross,
456 U. S. 798, 809 (1982), when we said that in cases where there was
probabl e cause to search a vehicle 'a search is not unreasonable if based

on facts that would justify the issuance of a warrant, even though a
warrant has not been actually obtained.' (Enphasis added.)" Maryland v.
Dyson, 527 U. S. 465, 466-467 (1999) (per curiam.

Habeas Cor pus

"Federal habeas relief is available to state prisoners only after they have
exhausted their clains in state court.” O Sullivan v. Boerckel, 526 U. S.
838, 839 (1999) (citing 28 U . S.C. 2254(b)(1), (c) (1994 ed. and Supp. II1)).

"Before a federal court may grant habeas relief to a state prisoner, the
pri soner must exhaust his renedies in state court. In other words, the
state prisoner nust give the state courts an opportunity to act on his
claims before he presents those clains to a federal court in a habeas
petition." O Sullivan v. Boerckel, 526 U S. 838, 842 (1999).

"[We have not interpreted the exhaustion doctrine to require prisoners to
file repetitive petitions." O Sullivan v. Boerckel, 526 U S. 838, 844
(1999).

"[ A] state prisoner nmust present his clains to a state suprene court in a
petition for discretionary review in order to satisfy the exhaustion
requirenent."” O Sullivan v. Boerckel, 526 U.S. 838, 839-840 (1999).

"[We conclude that state prisoners nust give the state courts one full
opportunity to resolve any constitutional issues by invoking one conplete
round of the State's established appellate review process.” O Sullivan v.
Boerckel, 526 U.S. 838, 845 (1999).
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| mm gration Law

Section 1252(g) of the Illegal Inmmgration Reformand I nmm grant
Responsi bility Act of 1996, 8 U.S.C. 1252(g), "applies only to three
di screte actions that the Attorney General nay take: her 'decision or

action' to 'conmmence proceedi ngs, adjudicate cases, or execute renoval
orders.' (Enphasis added.) There are of course many other decisions or
actions that may be part of the deportation process - such as the decisions
to open an investigation, to surveil the suspected violator, to reschedul e
the deportation hearing, to include various provisions in the final order
that is the product of the adjudication, and to refuse reconsi deration of
that order."” Reno v. Anerican-Arab Anti-Discrimnation Comm, 525 U S. 471,
482 (1999).

"Section 1252(g) seens clearly designhed to give sonme neasure of protection
to 'no deferred action' decisions and simlar discretionary determ nations,
providing that if they are reviewable at all, they at |east wll not be
made the bases for separate rounds of judicial intervention outside the
stream i ned process that Congress has designed."” Reno v. Anerican-Arab Anti -

D scrimnation Comm, 525 U S. 471, 485 (1999) (footnote omtted).

"As a general matter * * * an alien unlawfully in this country has no
constitutional right to assert selective enforcenent as a defense agai nst
his deportation.” Reno v. Anerican-Arab Anti-Di scrimnation Comm, 525 U S
471, 488 (1999) (footnote omtted).

“Wi |l e the consequences of deportation may assuredly be grave, they are not
i nposed as a punishnent * * *." Reno v. Anerican-Arab Anti-Discrimnation
Comm, 525 U. S. 471, 491 (1999).

“Whereas in crimnal proceedings the consequence of delay is nerely to
postpone the crimnal's receipt of his just deserts, in deportation
proceedi ngs the consequence is to permt and prolong a continuing violation
of United States |aw." Reno v. Anerican-Arab Anti-Di scrimnation Comm, 525
U S. 471, 490 (1999).

“"When an alien's continuing presence in this country is in violation of the
imm gration | aws, the Governnent does not offend the Constitution by

deporting himfor the additional reason that it believes himto be a nenber
of an organi zation that supports terrorist activity." Reno v. Anerican-Arab

Anti-Discrimnation Comm, 525 U. S. 471, 491-492 (1999).

"As a general rule, withholding [of deportation] is mandatory if an alien
"establish[es] that it is nore likely than not that [he] would be subject
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to persecution on one of the specified grounds,' [INS v. Stevic, 467 U S
407,] 429-430 [(1984)], but the statute has sone specific exceptions. * * *
[Withhol di ng does not apply, and deportation to the place of risk is
authorized, '"if the Attorney General determ nes that'

"there are serious reasons for considering that the alien has conmtted a
serious nonpolitical crinme outside the United States prior to the arrival
of the alien in the United States.” 8 U S.C. § 1253(h)(2)(0O."

INS v. Aguirre-Aquirre, 526 U S. 415, 419 (1999).

“Under the inmmgration |aws, w thholding [of deportation] is distinct from
asylum although the two fornms of relief serve simlar purposes. \Wereas

wi t hhol di ng only bars deporting an alien to a particular country or
countries, a grant of asylumpermts an alien to remain in the United
States and to apply for pernmanent residency after one year. * * * |n
addi ti on, whereas withholding is mandatory unl ess the Attorney Ceneral
determ nes one of the exceptions applies, the decision whether asylum
shoul d be granted to an eligible alien is commtted to the Attorney
Ceneral's discretion.”™ INS v. Aguirre-Aguirre, 526 U S. 415, 419-420 (1999)
(internal citations omtted).

"We agree the U N Handbook provides sone guidance in construing the

provi sions added to the INA by the Refugee Act. * * * The U N Handbook may
be a useful interpretative aid, but it is not binding on the Attorney
CGeneral, the BIA or United States courts.” INS v. Aguirre-Aguirre, 526 U
S. 415, 427 (1999).

"[We think the BIA's determnation that [8 U S.C.] 8§ 1253(h)(2)(C) [of the
| NA] requires no additional balancing of the risk of persecution rests on a
fair and perm ssible reading of the statute.” INS v. Aguirre-Aguirre, 526 U
S. 415, 428 (1999).

"[ T] he BI A need not give express consideration to the atroci ousness of the
alien's acts in every case before determning that an alien has conmtted a
serious nonpolitical crinme."INS v. Aguirre-Aquirre, 526 U S. 415, 430
(1999).

| npermi ssible Gfts to Public Oficials

“"Bribery [under 18 U . S.C. 201(b)] requires intent '"to influence' an
official act or "to be influenced in an official act, while illegal
gratuity [under 18 U S.C. 201(c)] requires only that the gratuity be given
or accepted 'for or because of' an official act. In other words, for

bri bery there nust be a quid pro quo -- a specific intent to give or

http://intranet/civil/appellate/maxims.htm (52 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

recei ve sonething of value in exchange for an official act. An ill egal
gratuity, on the other hand, may constitute nerely a reward for sone future
act that the public official will take (and may al ready have determ ned to
take), or for a past act that he has already taken." United States v. Sun-
D anond Gowers of Cal., 526 U S. 398, 404-405 (1999) (enphasis in
original).

“[1]n order to establish a violation of 18 U S.C. 8§ 201(c)(1) (A [the
illegal gratuity statute], the Government nust prove a |link between a thing
of value conferred upon a public official and a specific "official act' for
or because of which it was given." United States v. Sun-D anond G owers of
Cal., 526 U S. 398, 414 (1999).

| ndi an Law

“"We conclude that President Taylor's 1850 Executive Order was ineffective
to term nate Chippewa usufructuary rights under the 1837 Treaty." M nnesota
v. MIle Lacs Band of Chippewa |Indians, 526 U S. 172, 193 (1999).

"Congress nmay abrogate Indian treaty rights, but it nust clearly express
its intent to do so." Mnnesota v. MIle Lacs Band of Chi ppewa |Indi ans, 526
U S 172, 202 (1999).

"[S]tate[s have] authority to inpose reasonabl e and necessary

nondi scrimnatory regul ations on Indian hunting, fishing, and gathering
rights in the interest of conservation.” Mnnesota v. MIlle Lacs Band of
Chi ppewa | ndians, 526 U.S. 172, 205 (1999).

“"Treaty rights are not inpliedly term nated upon statehood.” Mnnesota v.
MIle Lacs Band of Chippewa |Indians, 526 U S. 172, 207 (1999).

| ndividuals with D sabilities Education Act

“"[T]he [Individuals with Disabilities Education Act] authorizes federal
financial assistance to States that agree to provide disabled children with
speci al education and 'related services.' * * * [T]he definition of
"related services' in 8§ 1401(a)(17) [of the IDEA] requires a public school
district in a participating State to provide a ventil at or-dependent student
With certain nursing services during school hours." Cedar Rapids Comm Sch.

Dist. v. Garret F., 526 U S. 66, 68-69 (1999) (footnote omtted).

"The text of the 'related services' definition * * * broadly enconpasses

t hose supportive services that 'may be required to assist a child with a
disability to benefit fromspecial education.' [20 U S.C 1401(a)(17).] * *
* As a general matter, services that enable a disabled child to remain in
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school during the day provide the student wth the neani ngful access to
educati on that Congress envisioned." Cedar Rapids Comm Sch. Dist. v.
Garret F., 526 U S. 66, 73 (1999) (internal quotation marks omtted).

"[ T] he phrase 'nedical services' in 8 1401(a)(17) [of the |IDEA] does not
enbrace all forns of care that m ght |oosely be described as 'nedical' in
ot her contexts, such as a claimfor an incone tax deduction. * * * [T]he
nmedi cal services exenption [is limted to] physician services * * * " Cedar
Rapids Comm Sch. Dist. v. Garret F., 526 U S. 66, 74-75, 76 (1999).

| nsurance Law

"We reject any suggestion that Congress intended to cede the field of

i nsurance regulation to the States, saving only instances in which Congress
expressly orders otherwi se.” Humana Inc. v. Forsyth, 525 U S. 299, 308
(1999).

| nt ergovernnental Tax Imunity

The county's "tax operates as a nondiscrimnatory tax on the judges'
conpensation, to which the Public Salary Tax Act of 1939, 4 U S.C § 111
consents." Jefferson County, Ala. v. Acker, 527 U S. 423, 427 (1999).

“In contracting the once expansive intergovernmental tax inmunity doctrine,
we have recogni zed that the area is one over which Congress is the
princi pal superintendent." Jefferson County, Ala. v. Acker, 527 U S. 423,
437 (1999).

"[ W het her Jefferson County's license tax fits within the Public Salary Tax
Act's allowance is a question of federal |law. The practical inpact, not the
State's nane tag, determ nes the answer to that question.” Jefferson
County, Ala. v. Acker, 527 U S. 423, 439 (1999).

| nterstate Commerce

“"[ Al n insurance conpany doi ng busi ness across state |ines engages in
interstate commerce."” Humana Inc. v. Forsyth, 525 U S. 299, 306 (1999).

Ki dnapi ng

"[Klidnaping, as defined by 18 U S.C. § 1201 (1994 ed. and Supp. IIl), is a
unitary crime * * * [that] once begun, does not end until the victimis
free. It does not nake sense, then, to speak of it in discrete geographic
fragnents."” United States v. Rodriguez-Mreno, 526 U.S. 275, 281 (1999)
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(citations omtted).
Labor Law

Section 8(a)(3) of the National Labor Relations Act, 29 U S. C 158(a)(3),
whi ch aut hori zes union security cl auses,

"permts unions and enployers to require only that enpl oyees pay the fees
and dues necessary to support the union's activities as the enpl oyees’

excl usi ve bargaining representative.” Marquez v. Screen Actors @Qiild, Inc.,
525 U.S. 33, 38 (1998).

“If a union negotiates a union security clause, it nmust notify workers that
they may satisfy the nenbership requirenent by paying fees to support the
union's representational activities, and it nust enforce the clause in
conformty with this notification." Marquez v. Screen Actors Guild, Inc.,
525 U. S. 33, 43 (1998).

“[A] union [does not] breach[] its duty of fair representation nerely by
negotiating a union security clause that tracks the | anguage of § 8(a)(3)
[29 U.S.C. 158(a)(3)]." Marquez v. Screen Actors Quild, Inc., 525 U S. 33,
42 (1998).

“When a | abor organi zati on has been sel ected as the exclusive
representative of the enployees in a bargaining unit, it has a duty,
inplied fromits status under 8 9(a) of the [National Labor Relations Act]
as the exclusive representative of the enployees in the unit, to represent
all nmenbers fairly." Marquez v. Screen Actors Guild, Inc., 525 U S. 33, 44
(1998).

“"[T]he duty of fair representation requires a union 'to serve the interests
of all nmenbers wi thout hostility or discrimnation toward any, to exercise
its discretion with conplete good faith and honesty, and to avoid arbitrary
conduct.'" Marquez v. Screen Actors Quild, Inc., 525 U S. 33, 44 (1998)
(quoting Vaca v. Sipes, 386 U. S. 171, 177 (1967)).

"To invoke federal jurisdiction when the claimis based in part on a

viol ation of the NLRA, there nust be sonmething nore than just a claimthat

the union violated the statute. The plaintiff nust adduce facts suggesting
that the union's violation of the statute was arbitrary, discrimnatory, or
in bad faith." Marquez v. Screen Actors @Quild, Inc., 525 U S. 33, 50 (1998)
(enphasis in original).

"[Aln investigator enployed in NASA's O fice of |Inspector General (NASA-
O G can be considered a 'representative' of NASA when exam ni ng a NASA
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enpl oyee, such that the right to union representation in the [Federal

Servi ce Labor-Managenent Rel ations Statute, 5 U S.C. 7101 et seq.,] may be
i nvoked." National Aeronautics and Space Adnm n. v. Federal Labor Rel ations

Aut hority, 527 U S. 229, 231 (1999).
Li ens

"Li ens, whether equitable or legal, are nerely a neans to the end of
satisfying a claimfor the recovery of noney." Departnent of Arny v. Blue
Fox, Inc., 525 U S. 255, 262 (1999).

“An equitable |ien does not give the plaintiff the very thing to which he
was entitled * * *; instead, it nerely grants a plaintiff a security
interest in the property, which the plaintiff can then use to satisfy a
nmoney claim wusually a claimfor unjust enrichnment." Departnent of Arny v.
Blue Fox, Inc., 525 U S. 255, 262-263 (1999) (citations, brackets, and
internal quotation marks omtted).

Logi ¢

"Because there is no stopping point to the logic of petitioner's argunent,
we find it unpersuasive." Marquez v. Screen Actors Guild, Inc., 525 U S
33, 47-48 (1998).

McCar r an- Fer guson Act

"When federal lawis applied in aid or enhancenent of state regulation, and
does not frustrate any declared state policy or disturb the State's

adm ni strative regime, the MCarran-Ferguson Act does not bar the federal
action." Humana Inc. v. Forsyth, 525 U S. 299, 303 (1999).

"When federal |aw does not directly conflict with state regul ati on, and
when application of the federal |aw would not frustrate any declared state
policy or interfere with a State's adm nistrative regine, the McCarran-
Ferguson Act does not preclude its application.”™ Humana Inc. v. Forsyth,
525 U. S. 299, 310 (1999).

Medi car e

Under the Medicare Act, the Provider Reinbursenent Review Board does not
have "jurisdiction to review a fiscal internediary's refusal to reopen a
rei mbursement determnation.” Your Honme Visiting Nurse Services, Inc. v.
Shal al a, 525 U. S. 449, 452 (1999).
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“[J]udicial review under the federal -question statute, 28 U S.C. 8§ 1331, is
precluded by 42 U.S.C. 8§ 405(h), applicable to the Medicare Act by

operation of 8 1395ii, which provides that '[n]o action against . . . the
[ Secretary] or any officer or enployee thereof shall be brought under
section 1331 . . . of title 28 to recover on any claimarising under this

subchapt er. Your Hone Visiting Nurse Services, Inc. v. Shalala, 525 U S.
449, 456 (1999).

"Even if mandanmus were avail able for clains arising under the Soci al
Security and Medicare Acts, petitioner would still not be entitled to
mandanus relief because it has not shown the existence of a 'clear
nondi scretionary duty,' * * * to reopen the reinbursenent determ nation at
i ssue."” Your Honme Visiting Nurse Services, Inc. v. Shalala, 525 U S. 449,
456- 457 (1999) (quoting Heckler v. R nger, 466 U S. 602, 616 (1984)).

MIler Act

"[T]he MIler Act by its ternms only gives subcontractors the right
to sue on the surety bond posted by the prime contractor, not the right to
recover their losses directly fromthe Governnent." Departnent of Arny v.
Blue Fox, Inc., 525 U S. 255, 264 (1999).

Monet ary | nterest

"[T]he State's legitimate interest in saving noney provides no
justification for its decision to discrimnate anong equally eligible
citizens." Saenz v. Roe, 526 U. S. 473, 507 (1999).

Patentability

“"The primary neaning of the word "invention' in the Patent Act
unquestionably refers to the inventor's conception rather than to a
physi cal enbodi nent of that idea." Pfaff v. Wells Electronics, Inc., 525 U.
S. 55, 60 (1998).

"[ Al]ssum ng diligence on the part of the applicant, it is normally
the first inventor to conceive, rather than the first to reduce to
practice, who establishes the right to the patent." Pfaff v. Wlls
El ectronics, Inc., 525 U S. 55, 61 (1998).

"It is well settled that an invention may be patented before it is
reduced to practice." Pfaff v. Wells Electronics, Inc., 525 U S. 55, 61
(1998).
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"' The | aw does not require that a discoverer or inventor, in order
to get a patent for a process, nust have succeeded in bringing his art to
the hi ghest degree of perfection. It is enough if he describes his nethod
with sufficient clearness and precision to enable those skilled in the
matter to understand what the process is, and if he points out sone
practicable way of putting it into operation.'" Pfaff v. Wells Electronics,

Inc., 525 U. S. 55, 62 (1998) (quoting The Tel ephone Cases, 126 U. S. 1, 536
(1888)).

"As we have often explained, * * * the patent systemrepresents a
carefully crafted bargain that encourages both the creation and the public
di scl osure of new and useful advances in technology, in return for an
excl usive nonopoly for a limted period of tine. The bal ance between the
interest in notivating innovation and enlightennent by rewardi ng i nvention
with patent protection on the one hand, and the interest in avoiding
nonopol i es that unnecessarily stifle conpetition on the other, has been a
feature of the federal patent |aws since their inception.” Pfaff v. Wlls
El ectronics, Inc., 525 U S. 55, 63 (1998).

"[Aln inventor who seeks to perfect his discovery may conduct
extensive testing wthout losing his right to obtain a patent for his
invention - even if such testing occurs in the public eye. The | aw has | ong
recogni zed the distinction between inventions put to experinental use and
products sold commercially."” Pfaff v. Wells Electronics, Inc., 525 U S. 55,
64 (1998).

"Arule that nmakes the tineliness of an application depend on the
date when an invention is 'substantially conplete' seriously underm nes the
interest in certainty." Pfaff v. Wells Electronics, Inc., 525 U S. 55, 65-
66 (1998).

"The word 'invention' nust refer to a concept that is conplete,
rather than nerely one that is 'substantially conplete.” It is true that
reduction to practice ordinarily provides the best evidence that an
invention is conplete." Pfaff v. Wells Electronics, Inc., 525 U S. 55, 66
(1998).

“[T] he on-sale bar [in the Patent Act] applies when two conditions
are satisfied before the critical date. First, the product nust be the
subject of a comercial offer for sale. * * * Second, the invention nust be
ready for patenting. That condition may be satisfied in at |east tw ways:
by proof of reduction to practice before the critical date; or by proof
that prior to the critical date the inventor had prepared draw ngs or other
descriptions of the invention that were sufficiently specific to enable a
person skilled in the art to practice the invention." Pfaff v. Wlls
El ectronics, Inc., 525 U S. 55, 67-68 (1998).
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Pl ea Bar gai ni ng

"The purpose of a plea colloquy is to protect the defendant from an
unintelligent or involuntary plea.” Mtchell v. United States, 526 U. S.
314, 322 (1999).

Puni ti ve Damages

"Most often, however, eligibility for punitive awards is
characterized in terns of a defendant's notive or intent. * * * |ndeed, '[t]
he justification of exenplary danages lies in the evil intent of the
defendant.' 1 [T. Sedgw ck, Measure of Damages 526 (8th ed. 1891)] * * *.
Accordingly, 'a positive elenment of conscious wongdoing is always
required.' [C. McCorm ck, Law of Danmages 280 (1935)." Kolstad v. Anerican
Dental Assn., 527 U. S. 526, 538 (1999).

"The common | aw has | ong recogni zed that agency principles limt
vicarious liability for punitive awards." Kolstad v. Anerican Dental Assn.,
527 U. S. 526, 541 (1999).

Qualified Imunity

“"A court evaluating a claimof qualified imunity 'nust first
determ ne whether the plaintiff has alleged the deprivation of an actual
constitutional right at all, and if so, proceed to determ ne whet her that
right was clearly established at the tinme of the alleged violation.""
Wlson v. Layne, 526 U. S. 603, 609 (1999) (quoting Conn v. Gabbert, 526 U.
S. 286, 290 (1999)).

"[Governnment officials perform ng discretionary functions generally
are granted a qualified immunity and are 'shielded fromliability for civil
damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person woul d have
known.'" WIson v. Layne, 526 U.S. 603, 609 (1999) (quoting Harlow v.
Fitzgerald, 457 U S. 800, 818 (1982)).

[C]learly established for purposes of qualified i munity neans
that '[t]he contours of the right nust be sufficiently clear that a
reasonabl e of ficial would understand that what he is doing violates that
right. This is not to say that an official action is protected by qualified
immunity unless the very action in question has previously been held
unlawful, but it is to say that in the light of pre-existing | aw t he

unl awf ul ness nust be apparent.'" WIson v. Layne, 526 U S. 603, 614-615
(1999) (quoting Anderson v. Creighton, 483 U S. 635, 640 (1987)).
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Race- Conscious Voting Districts

"[ Al ppel | ees were [not] entitled to summary judgnent on their claim
that North Carolina's Twel fth Congressional District, as established by the
State's 1997 congressional redistricting plan, constituted an
unconstitutional racial gerrymander in violation of the Equal Protection
Cl ause of the Fourteenth Amendnent." Hunt v. Cromartie, 526 U. S. 541, 543
(1999).

"Qur decisions have established that all laws that classify citizens
on the basis of race, including racially gerrymandered districting schenes,
are constitutionally suspect and nust be strictly scrutinized." Hunt v.
Cromartie, 526 U S. 541, 546 (1999).

"Qur prior decisions have nade clear that a jurisdiction may engage
in constitutional political gerrymandering, even if it so happens that the
nost | oyal Denocrats happen to be black Denocrats and even if the State

were conscious of that fact." Hunt v. Cronmartie, 526 U S. 541, 551 (1999)
(enmphasis in original).

"Evi dence that blacks constitute even a superngjority in one
congressional district while amounting to less than a plurality in a
nei ghboring district will not, by itself, suffice to prove that a
jurisdiction was notivated by race in drawng its district |ines when the
evi dence al so shows a high correl ation between race and party preference.”
Hunt v. Cromartie, 526 U S. 541, 551-552 (1999).

"This Court has recognized * * * that political gerrymandering
clains are justiciable under the Equal Protection O ause although we were
not in agreenent as to the standards that woul d govern such a claim" Hunt
v. Comartie, 526 U. S. 541, 551 n.7 (1999).

Ri ght to Counsel

“"A grand jury witness has no constitutional right to have counsel
present during the grand jury proceeding, * * * and no decision of this
Court has held that a grand jury witness has a right to have her attorney
present outside the jury room" Conn v. Gabbert, 526 U.S. 286, 292 (1999)
(citation omtted).

Ri ght to Travel

"The 'right to travel' * * * protects the right of a citizen of one
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State to enter and to | eave another State, the right to be treated as a

wel cone visitor rather than an unfriendly alien when tenporarily present in
the second State, and, for those travelers who el ect to beconme permanent
residents, the right to be treated |ike other citizens of that State."
Saenz v. Roe, 526 U. S. 473, 500 (1999).

“"[1]t has al ways been common ground that [the Privil eges or
| mmuni ties] Cl ause protects the third conponent of the right to travel," i.

e., "the right of the newly arrived citizen to the sane privileges and
immunities enjoyed by other citizens of the sane State." Saenz v. Roe, 526
U S 473, 503, 502 (1999).

Scope of Enpl oynent

"The Restatenent of Agency provides that even intentional torts are
within the scope of an agent's enploynent if the conduct is 'the kind [the
enpl oyee] is enployed to perform' 'occurs substantially within the
aut horized tinme and space limts,' and 'is actuated, at least in part, by a
purpose to serve the' enployer. Restatenent (Second) of Agency, 8§ 228(1),
at 504 [(1957)]. According to the Restatenent, so long as these rules are
satisfied, an enployee may be said to act wthin the scope of enpl oynent
even if the enployee engages in acts 'specifically forbidden' by the

enpl oyer and uses 'forbidden neans of acconplishing results.' Id., § 230,

at 511, Comment b." Kolstad v. American Dental Assn., 527 U. S. 526, 543-544
(1999).

Severability

"[We shall assune, arguendo, that the severability standard for
statutes also applies to Executive Orders.” Mnnesota v. MIlle Lacs Band of

Chi ppewa | ndi ans, 526 U.S. 172, 191 (1999).

Sovereign I mmunity

Section 10(a) of the Adm nistrative Procedure Act, 5 U S. C. 702,
does "not nullify the long settled rule that sovereign imunity bars
creditors fromenforcing liens on Governnent property."” Departnent of Arny
v. Blue Fox, Inc., 525 U. S. 255, 257 (1999).

Absent a wai ver, sovereign immunity shields the Federal Governnent
and its agencies fromsuit.'" Departnent of Arny v. Blue Fox, Inc., 525 U
S. 255, 260 (1999) (quoting FDIC v. Meyer, 510 U S. 471, 475 (1994)).

"We have frequently held * * * that a waiver of sovereign inmunity
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is to be strictly construed, in terns of its scope, in favor of the
sovereign." Departnent of Arny v. Blue Fox, Inc., 525 U S. 255, 261 (1999).

"[ A] waiver [of sovereign immunity] nust * * * be unequivocally
expressed in the statutory text." Departnent of Arny v. Blue Fox, Inc., 525
U S 255, 261 (1999) (internal quotation marks omtted).

“[ SJovereign imunity bars creditors fromattachi ng or garnishing
funds in the Treasury * * * or enforcing |iens agai nst property owned by
the United States." Departnent of Arnmy v. Blue Fox, Inc., 525 U S. 255, 264
(1999) (citations omtted).

State Action

"[S]tate action requires both an all eged constitutional deprivation
'caused by the exercise of sonme right or privilege created by the State or
by a rule of conduct inposed by the State or by a person for whomthe State

is responsible,” and that 'the party charged with the deprivation nust be a
person who nmay fairly be said to be a state actor.'" Anerican Mrs. Mitual
Ins. Co. v. Sullivan, 526 U. S. 40, 50 (1999) (enphasis in original)
(quoting Lugar v. Ednondson G| Co., 457 U. S. 922, 937 (1982)).

"I'n cases involving extensive state regulation of private activity,
we have consistently held that '[t]he nmere fact that a business is subject
to state regul ation does not by itself convert its action into that of the
State for purposes of the Fourteenth Anmendnent.'" Anerican Mrs. Mitual
Ins. Co. v. Sullivan, 526 U. S. 40, 52 (1999) (quoting Jackson v.
Metropolitan Edison Co., 419 U S. 345, 350 (1974)).

"Thus, the private insurers in this case wll not be held to
constitutional standards unless 'there is a sufficiently close nexus
between the State and the chall enged action of the regulated entity so that
the latter may be fairly treated as that of the State itself.' * * *

Whet her such a 'cl ose nexus' exists, our cases state, depends on whet her
the State 'has exercised coercive power or has provided such significant
encour agenent, either overt or covert, that the choice nust in | aw be
deened to be that of the State.'" Anerican Mrs. Miutual Ins. Co. v.
Sullivan, 526 U. S. 40, 52 (1999) (quoting Blumv. Yaretsky, 457 U S. 991,
1004 (1982)).

"Action taken by private entities with the nere approval or
acqui escence of the State is not state action." Anerican Mrs. Mitual Ins.
Co. v. Sullivan, 526 U. S. 40, 52 (1999).

“We have never held that the nere availability of a renmedy for
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wr ongf ul conduct, even when the private use of that renedy serves inportant
public interests, so significantly encourages the private activity as to
make the State responsible for it." American Mrs. Miutual Ins. Co. v.
Sullivan, 526 U.S. 40, 53 (1999).

"[A] private party's nere use of the State's dispute resol ution
machi nery, w thout the 'overt, significant assistance of state officials,
cannot be considered state action. Anerican Mrs. Mitual Ins. Co. v.
Sullivan, 526 U.S. 40, 54 (1999) (quoting Tulsa Professional Collection
Services, Inc. v. Pope, 485 U S. 478, 486 (1988)).

"We conclude that an insurer's decision to w thhold paynent and seek
utilization review of the reasonabl eness and necessity of particular
nmedi cal treatnent is not fairly attributable to the State." Anerican Mrs.

Mutual Ins. Co. v. Sullivan, 526 U S. 40, 58 (1999).

State Sovereign Inmmunity

"[ T] he powers del egated to Congress under Article | of the United
States Constitution do not include the power to subject nonconsenting
States to private suits for damages in state courts. * * * [T]he State of
Mai ne has not consented to suits for overtine pay and |iqui dated danmages
under the [Fair Labor Standards Act]." Alden v. Maine, 527 U S. 706, 712
(1999).

"[ T] he sovereign immnity of the States neither derives fromnor is
limted by the ternms of the El eventh Anendnent. Rather, as the
Constitution's structure, its history, and the authoritative
interpretations by this Court nmake clear, the States' immunity fromsuit is
a fundanmental aspect of the sovereignty which the States enjoyed before the
ratification of the Constitution, and which they retain today (either
literally or by virtue of their adm ssion into the Uni on upon an equal
footing wwth the other States) except as altered by the plan of the
Convention or certain constitutional Amendnents."” Alden v. M ne, 527 U S
706, 713 (1999).

State "sovereign immunity derives not fromthe El eventh Anendnent
but fromthe structure of the original Constitution itself. * * * [I]t
follows that the scope of the States' inmunity fromsuit is denmarcated not
by the text of the Anendnent al one but by fundanmental postulates inplicit
in the constitutional design." Alden v. Mine, 527 U. S. 706, 728, 729
(1999).

"In exercising its Article | powers Congress may subject the States
to private suits in their own courts only if there is 'conpelling evidence'
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that the States were required to surrender this power to Congress pursuant
to the constitutional design." Alden v. Miine, 527 U S. 706, 730-731 (1999)
(quoting Blatchford v. Native Village of Noatak, 501 U.S. 775, 781 (1991)).

State Sovereign Inmmunity: Limtations

"The constitutional privilege of a State to assert its sovereign
immunity in its own courts does not confer upon the State a concom tant
right to disregard the Constitution or valid federal |aw. The States and
their officers are bound by obligations inposed by the Constitution and by
federal statutes that conport with the constitutional design." Al den v.

Mai ne, 527 U.S. 706, 754-755 (1999).

"The States have consented, noreover, to sone suits pursuant to the
pl an of the Convention or to subsequent constitutional Anmendnents. In
ratifying the Constitution, the States consented to suits brought by other
States or by the Federal Governnment." Alden v. Miine, 527 U S. 706, 755
(1999).

State sovereign "immunity does not extend to suits prosecuted
agai nst a nunici pal corporation or other governnental entity which is not
an armof the State. * * * Nor does sovereign imunity bar all suits
agai nst state officers. Sone suits against state officers are barred by the
rule that sovereign inmmunity is not limted to suits which nane the State
as a party if the suits are, in fact, against the State. * * * The rule,
however, does not bar certain actions against state officers for injunctive
or declaratory relief. * * * Even a suit for noney damages may be
prosecut ed against a state officer in his individual capacity for
unconstitutional or wongful conduct fairly attributable to the officer
himsel f, so long as the relief is sought not fromthe state treasury but
fromthe officer personally." Al den v. Mine, 527 U S. 706, 756-757 (1999)
(citations omtted).

State Taxation: Federal Contracts

"[A] State generally may inpose a nondi scrimnatory tax upon a
private conpany's proceeds fromcontracts with the Federal Governnent
[including those] * * * when the federal contractor renders its services on
an Indian reservation.” Arizona Dept. of Revenue v. Blaze Const. Co., 526 U.
S. 32, 34 (1999).

"The need to avoid litigation and to ensure efficient tax
adm ni stration counsels in favor of a bright-line standard for taxation of
federal contracts, regardl ess of whether the contracted-for activity takes
pl ace on Indian reservations."” Arizona Dept. of Revenue v. Bl aze Const.
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Co., 526 U. S 32, 37 (1999).
Stare Decisis

“[T]his Court is not bound by its prior assunptions * * *." Lopez V.
Monterey County, 525 U. S. 266, 281 (1999).

Suprenmacy C ause

"As is evident fromits text, however, the Supremacy C ause
enshrines as 'the suprene Law of the Land' only those Federal Acts that
accord with the constitutional design. * * * Appeal to the Supremacy C ause
al one nerely raises the question whether a lawis a valid exercise of the
nati onal power." Alden v. Miine, 527 U S. 706, 731 (1999).

Tax | njunction Act

"But a suit to collect a tax is surely not brought to restrain state
action, and therefore does not fit the [Tax Injunction] Act's description
of suits barred fromfederal district court adjudication.” Jefferson
County, Ala. v. Acker, 527 U S. 423, 433-434 (1999).

"[T] he Tax Injunction Act, as indicated by its terns and purpose,
does not bar collection suits, nor does it prevent taxpayers from urging
defenses in such suits that the tax for which collection is sought is
invalid." Jefferson County, Ala. v. Acker, 527 U. S. 423, 435 (1999)
(footnote omtted).

Title VI

“[ T] he Equal Enpl oynment Qpportunity Conm ssion (EEOC) possesses the
| egal authority to require federal agencies to pay conpensatory damages
when they discrimnate in enploynent in violation of Title VII of the Gvil

Ri ghts Act of 1964, 84 Stat. 121, 42 U S.C. § 2000e et seq." West v.
G bson, 527 U.S. 212, 214 (1999).

""ITI]ln express terns, Congress has directed federal courts to
interpret Title VIl based on agency principles.'" Kolstad v. Anerican
Dental Assn., 527 U. S. 526, 541 (1999) (quoting Burlington Industries, |Inc.
v. Ellerth, 524 U S. 742, 754 (1998)).

"[Qur interpretation of Title VII is infornmed by 'the genera
comon | aw of agency, rather than . . . the law of any particular State.'’
Burlington Industries, Inc. [v. Ellerth, 524 U S. 742, 754 (1998)]
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(internal quotation marks omtted). The conmmon |aw as codified in the
Rest at enent (Second) of Agency (1957), provides a useful starting point for
defining this general common |aw. " Kol stad v. Anerican Dental Assn., 527 U.
S. 526, 542 (1999).

Title VIl - Punitive Damages

"The 1991 [anmendnent to Title VII] limts conpensatory and punitive
damages awards, however, to cases of 'intentional discrimnation' - that
is, cases that do not rely on the 'disparate inpact' theory of
discrimnation. 42 U . S.C. 8 198la(a)(1)." Kolstad v. Anerican Dental Assn.,
527 U.S. 526, 534 (1999).

"Congress plainly sought to i npose two standards of liability - one
for establishing a right to conpensatory damages and anot her, hi gher
standard that a plaintiff nust satisfy to qualify for a punitive award. * *
* [ Section 198la, however,] does not require a showi ng of egregi ous or
out rageous di scrimnation i ndependent of the enployer's state of mnd."

Kol stad v. Anerican Dental Assn., 527 U S. 526, 534, 535 (1999).

"Moreover, 8 198la's focus on the enployer's state of mnd gives
sone effect to Congress' apparent intent to narrow the class of cases for
whi ch punitive awards are avail able to a subset of those involving
intentional discrimnation. The enpl oyer nmust act with '"malice or with

reckless indifference to [the plaintiff's] federally protected rights.' 8§
1981a(b) (1) (enphasis added). The terns 'malice' or 'reckless indifference'
pertain to the enployer's know edge that it may be acting in violation of
federal law, not its awareness that it is engaging in discrimnation."

Kol stad v. Anerican Dental Assn., 527 U S. 526, 535 (1999).

"Applying this standard in the context of 8§ 1981a, an enpl oyer nust
at least discrimnate in the face of a perceived risk that its actions wl|l
violate federal lawto be liable in punitive damages." Kolstad v. Anerican

Dental Assn., 527 U.S. 526, 536 (1999).

“"There will be circunstances where intentional discrimnation does
not give rise to punitive danmages liability under this standard. In sone
i nstances, the enployer may sinply be unaware of the rel evant federal
prohibition. There will be cases, noreover, in which the enployer
discrimnates with the distinct belief that its discrimnation is |awful."
Kol stad v. Anerican Dental Assn., 527 U.S. 526, 536-537 (1999).

"Recognizing Title VII as an effort to pronote prevention as wel| as
remedi ati on, and observing the very principles underlying the Restatenents'
strict limts on vicarious liability for punitive danages, we agree that,
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in the punitive damages context, an enployer nmay not be vicariously liable
for the discrimnatory enploynent decisions of nmanagerial agents where
these decisions are contrary to the enployer's good-faith efforts to conply
with Title VI1." Kolstad v. Anerican Dental Assn., 527 U S. 526, 545 (1999)
(citation and internal quotation marks omtted).

Title I X

"Dues paynents fromrecipients of federal funds * * * do not suffice
to render the dues recipient subject to Title I X." National Collegiate
Athletic Assn. v. Smth, 525 U S. 459, 462 (1999).

"Entities that receive federal assistance, whether directly or
through an internediary, are recipients within the neaning of Title IX;
entities that only benefit economcally fromfederal assistance are not."
National Collegiate Athletic Assn. v. Smth, 525 U S. 459, 468 (1999).

The Suprenme Court "reject[s] the position” that "the private right
of action avail able under 20 U . S.C. § 1681(a) is potentially broader than
the Governnent's enforcenent authority provided by 8§ 1682." Nati onal
Collegiate Athletic Assn. v. Smth, 525 U S. 459, 467 n.5 (1999).

"This Court has indeed recognized an inplied private right of action
under Title I X, * * * and we have held that noney damages are available in
such suits. * * * Because we have repeatedly treated Title I X as
| egi sl ati on enacted pursuant to Congress' authority under the Spendi ng
Cl ause, however, * * * private danages actions are available only where
reci pients of federal funding had adequate notice that they could be liable
for the conduct at issue.” Davis v. Mnroe County Bd. of Educ., 526 U. S.
629, 639-640 (1999) (internal citations omtted).

"[A] recipient of federal funds nmay be |iable in damages under Title
| X only for its owmn m sconduct." Davis v. Minroe County Bd. of Educ., 526 U.
S. 629, 640 (1999).

"[Clourts should refrain from second guessing the disciplinary
deci sions nade by school adm nistrators.” Davis v. Monroe County Bd. of
Educ., 526 U. S. 629, 648 (1999).

“"We thus conclude that funding recipients are properly held |liable
i n damages only where they are deliberately indifferent to sexual
harassnment, of which they have actual know edge, that is so severe,
pervasive, and objectively offensive that it can be said to deprive the
victinms of access to the educational opportunities or benefits provided by
the school."” Davis v. Monroe County Bd. of Educ., 526 U S. 629, 650 (1999).

http://intranet/civil/appellate/maxims.htm (67 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

"Danages are not available for sinple acts of teasing and name-
calling anong school children, however, even where these coments target
differences in gender. Rather, in the context of student-on-student
harassnent, danages are avail able only where the behavior is so severe,
pervasive, and objectively offensive that it denies its victins the equa
access to education that Title I X is designed to protect.” Davis v. Monroe
County Bd. of Educ., 526 U. S. 629, 652 (1999).

Trusts

“Under common |aw, a wasting trust is a trust whose purposes have
been acconpli shed, such that the continuation of the trust would frustrate
the settlor's intent." Hughes Aircraft Co. v. Jacobson, 525 U. S. 432, 447
(1999).

42 U. S. C. 1983

"To state a claimfor relief in an action brought under 8§ 1983,
[plaintiffs] nust establish that they were deprived of a right secured by
the Constitution or laws of the United States, and that the all eged
deprivation was commtted under color of state law. " Anerican Mrs. Mitual
Ins. Co. v. Sullivan, 526 U S. 40, 49-50 (1999).

"We decline, accordingly, to find a statutory jury right under [42 U.
S.C.] 8 1983 based solely on the authorization of 'an action at law"'"
Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U S. 687, 708 (1999).

"W hold that a [42 U S.C. ] 8 1983 suit seeking legal relief is an
action at law within the neaning of the Seventh Amendnent." Monterey v. Del

Monte Dunes at Monterey, Ltd., 526 U S. 687, 709 (1999).

"[T] here can be no doubt that clainms brought pursuant to [42 U. S C ]
§ 1983 sound in tort." Monterey v. Del Mnte Dunes at Mnterey, Ltd., 526 U.
S. 687, 709 (1999).

42 U.S. C. 1985

"The gist of the wong at which [42 U S. C ] 8 1985(2) is directed is
not deprivation of property, but intimdation or retaliation against
wi tnesses in federal-court proceedings.” Haddle v. Garrison, 525 U S. 121,
125 (1998).

"[T] he fact that enploynent at will is not 'property' for purposes
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of the Due Process Clause, * * * does not nean that |loss of at-wll

enpl oynent may not 'injur[e] [petitioner] in his person or property' for
purposes of [42 U.S.C.] 8§ 1985(2)." Haddle v. Garrison, 525 U. S. 121, 125-
126 (1998) (citation omtted).

“"We hold that the sort of harmalleged by [plaintiff] here -
essentially third-party interference with at-will enploynent relationships
- states a claimfor relief under [42 U S.C.] 8§ 1985(2)." Haddl e v.
Garrison, 525 U. S. 121, 126 (1998).

Voting Rights Act

"[T] he [Voting Rights] Act's preclearance requirenents apply to
nmeasur es mandated by a noncovered State to the extent that these nmeasures
will effect a voting change in a covered county." Lopez v. Mnterey County,
525 U. S. 266, 269 (1999).

"Subject to certain limtations not inplicated here, * * * we
traditionally afford substantial deference to the Attorney Ceneral's
interpretation of 8 5 [of the Voting Rights Act] in light of her 'central
role . . . in fornmulating and inplenenting' that section." Lopez v.

Mont erey County, 525 U. S. 266, 281 (1999) (quoting Dougherty County Bd. of

Ed. v. Wite, 439 U S 32, 39 (1978)). (Attorney General's position was set
forth in Suprene Court am cus brief.)

"We have recogni zed that the [Voting Ri ghts] Act, which authorizes
federal intrusion into sensitive areas of state and |ocal policymaking,
i nposes substantial federalismcosts."” Lopez v. Mnterey County, 525 U. S
266, 282 (1999) (internal quotation marks omtted).

“I'n short, the Voting Rights Act, by its nature, intrudes on state
sovereignty. The Fifteenth Anendnent permits this intrusion * * *." Lopez
v. Mnterey County, 525 U. S. 266, 284-285 (1999).

Wai ver

“[A] union waiver of enployee rights to a federal judicial forumfor
enpl oynent -di scri m nation clains nust be clear and unm stakable * * *_ "
Wight v. Universal Maritinme Serv. Corp., 525 U.S. 70, 82 n.2 (1998).

An inmate "waived his claimthat execution by lethal gas is
unconstitutional [in violation of the Ei ghth Anmendnent] * * * [Db]y
declaring his nethod of execution, picking |ethal gas over the State's
default formof execution -- lethal injection.” Stewart v. LaG and, 526 U.
S. 115, 119 (1999).
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"The classic description of an effective waiver of a constitutional
right is the "intentional relinquishnment or abandonnent of a known right or
privilege.' Johnson v. Zerbst, 304 U S. 458, 464 (1938). '[C]ourts indul ge
every reasonabl e presunpti on agai nst wai ver' of fundanmental constitutional
rights. Aetna Ins. Co. v. Kennedy ex rel. Bogash, 301 U S. 389, 393
(1937)." College Savings Bank v. Florida Prepaid Postsecondary Ed. Expense

Bd., 527 U S. 666, 682 (1999).

War saw Conventi on

"W * * * hold that recovery for a personal injury suffered 'on
board [an] aircraft or in the course of any of the operations of enbarking
or disenbarking,' Art. 17, 49 Stat. 3018, if not allowed under the [Warsaw
Convention, is not available at all.” El A lIsrael Arlines, Ltd. v. Tsui
Yuan Tseng, 525 U. S. 155, 161 (1999).

"The cardi nal purpose of the Warsaw Convention * * * is to achieve
uniformty of rules governing clains arising frominternational air
transportation.”™ El Al Israel Airlines, Ltd. v. Tsui Yuan Tseng, 525 U S
155, 169 (1999) (internal quotation marks and brackets omtted).

MAXI MS FROM
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Literal Construction

“"[We ordinarily resist reading words or elenments into a statute
that do not appear on its face." Bates v. United States, 522 U S. 23, 29
(1997).

Aliteral reading of the statute "is not a sensible interpretation
of this |anguage, since a literal reading of the words * * * woul d
dramatically separate the statute fromits intended purpose.” Lew s v.
United States, 523 U. S. 155, 160 (1998).

Pl ai n Meani ng

"Courts in applying crimnal |aws generally nust follow the plain
and unanbi guous neani ng of the statutory | anguage. Only the nost
extraordi nary show ng of contrary intentions in the |egislative history
will justify a departure fromthat |anguage.” Salinas v. United States, 522
U S 52, 57 (1997) (internal quotation marks, citations, and brackets
omtted).

“No rule of construction, however, requires that a penal statute be
strained and distorted in order to exclude conduct clearly intended to be
withinits scope." Salinas v. United States, 522 U. S. 52, 59 (1997)
(quotation omtted).

“I'f we do our job of reading the statute whole, we have to give
effect to this plain conmand, * * * even if doing that will reverse the
| ongst andi ng practice under the statute and the rule * * *." Lexecon Inc.
v. MIberg Wis Bershad Hynes & Lerach, 523 U S. 26, 35 (1998) (citations
omtted).

"The | anguage is straightforward, and with a straightforward
application ready to hand, statutory interpretation has no business getting
nmet aphysical ." Lexecon Inc. v. MIlberg Wis Bershad Hynes & Lerach, 523 U
S. 26, 37 (1998).

Where statutory neaning is clear, court need not "resort to the
canons of construction that we use to resol ve doubtful cases, such as the
rule that the creation of a right in the sane statute that provides a
limtation is sone evidence that the right was neant to be limted, not
just the renmedy." Beach v. Ocwen Federal Bank, 523 U. S. 410, 417 (1998).

Pl ain Meani ng: Determ nation of
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[In interpreting the scope of the statutory word "carry,” as in
“carries a firearm" the Court first determnes its ordinary English
nmeani ng by consulting: three regular dictionaries (Oxford English
Dictionary, Webster's Third New International D ctionary, and Random House
Dictionary of the English Language Unabridged); two etynol ogi cal
dictionaries (Oxford Dictionary of English Etynol ogy and Barnhart
Dictionary of Etynology); Black's Law Dictionary; great English works (King
James Bi bl e, Robinson Crusoe, Mby Dick); Lexis/Nexis and Westl| aw newspaper
dat abases (i ncluding New York Tinmes and its style manual, Boston @ obe,
Arkansas Gazette, and San Di ego Uni on-Tri bune; previous Suprene Court
opi nions; and court of appeals' decisions.] Miuscarello v. United States,
524 U. S. 125, 127-132 (1998). [Only then does the Court address statutory
purpose and | egislative history.] 1d. at 132-134.

[ The di ssent countered with: Black's Law Dictionary; the King Janes
Bi bl e and four other translations of the Bible; Oiver Goldsmth; Rudyard
Ki pl i ng; Theodore Roosevelt; newspaper surveys; website quotations from
"The Magnificent Seven" and "MFA*S*H. "] 1d. at 140-144 and nn. 2-6.

Pl ain Meani ng Makes "Actual " Congressional Purpose Irrel evant

[Even if Congress did not envision a particular statutory
application,] "in the context of an unanbi guous statutory text that is
irrelevant. As we have said before, the fact that a statute can be 'applied
in situations not expressly anticipated by Congress does not denonstrate
anbiguity. It denonstrates breadth.'" Pennsylvania Dept. of Corrections v.
Yeskey, 524 U. S. 206, 212 (1998) (quoting Sedima, S.P.R L. v. Inrex Co.,
473 U. S. 479, 499 (1985) (citation and internal quotation marks omtted)).

O di nary Meani ng

"When Congress uses well-settled term nology of crimnal law, its
words are presunmed to have their ordinary neaning and definition." Salinas
v. United States, 522 U. S. 52, 63 (1997).

Unanbi guous St atute

"A statute can be unanbi guous w thout addressing every interpretive
theory offered by a party. It need only be plain to anyone reading the Act
that the statute enconpasses the conduct at issue."” Salinas v. United
States, 522 U. S. 52, 60 (1997) (internal quotation marks omtted).

Definitions: "Any"
The ot her | anguage of the statute "nore clearly sets limts upon the
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scope of the word 'any. Lews v. United States, 523 U S. 155, 161 (1998).

Definitions: "Carries"

“"[ T] he phrase 'carries a firearml [in 18 U S. C 924(c)(1), which
"I nposes a 5-year mandatory prison termupon a person who 'uses or carries
a firearmt '"during and in relation to' a '"drug trafficking crine'" is not]
limted to the carrying of firearns on the person. * * * Rather, it also
applies to a person who know ngly possesses and conveys firearns in a
vehicle, including in the | ocked gl ove conpartnent or trunk of a car, which
t he person acconpanies."” Miuscarello v. United States, 524 U S. 125, 126-127
(1998).

Definitions: "Choate Lien"

"*1A] choate lien [exists] when the identity of the |ienor, the
property subject to the lien, and the amobunt of the lien are established.
United States v. Estate of Romani, 523 U S. 517, 523 (1998) (quoting United
States v. Gty of New Britain, 347 U S. 81, 84 (1954)).

Definitions: "Court"

"The word 'court' in [the context of the damages provision of the
Copyright Act] appears to nean judge, not jury." Feltner v. Colunbia
Pictures Television, Inc., 523 U S 340, 346 (1998).

Definitions: "Doubt"

“'Doubt'" is precisely that sort 'disbelief' (failure to believe)
whi ch consists of an uncertainty rather than a belief in the opposite.”
Al I entown Mack Sales and Service, Inc. v. NLRB, 522 U S. 359, 367 (1998).

Definition: "Fine"

"[A]t the time the Constitution was adopted, 'the word "fine" was
understood to nean a paynent to a sovereign as punishnent for sone
offense.'” United States v. Bajakajian, 524 U S. 321, 327 (1998) (quoting
Browni ng- Ferris I ndustries of Vt., Inc. v. Kelco D sposal, Inc., 492 U.S.
257, 265 (1989)).

"Forfeitures -- paynents in kind -- are thus '"fines' if they
constitute punishnent for an offense.” United States v. Bajakajian, 524 U.
S. 321, 328 (1998).
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Definitions: "Individual" and "Person"

“[1]n the context of the entire section [i.e., the Line Item Veto
Act expedited review provision,] Congress undoubtedly intended the word
"individual' to be construed as synonynous with the word 'person.'" Cdinton
v. Cty of New York, 524 U.S. 417, 428 (1998).

“Al though in ordinary usage both '"individual' and 'person' often
refer to an individual human being, * * * 'person' often has a broader

meaning in the law, see, e.g., 1 US C 8 1 ('person' includes
'corporations, conpanies, associations, firns, partnerships, societies, and
joint stock conpanies, as well as individuals')." dinton v. Cty of New
York, 524 U. S. 417, 428 n.13 (1998) (citation omtted).

Definitions: "Jurisdiction"

“*Jurisdiction,' it has been observed, 'is a word of many, too many,
meanings * * *.'" Steel Co. v. Ctizens for a Better Environnent, 523 U S.
83, 90 (1998) (quoting United States v. Vanness, 85 F.3d 661, 663, n.2 (D
C Cr. 1996)).

Definitions: "Know ngly"

“"[T] he term ' know ngly' does not necessarily have any reference to a
cul pable state of mnd or to know edge of the |aw. As Justice Jackson
correctly observed, 'the know edge requisite to know ng violation of a
statute is factual know edge as distingui shed from know edge of the |aw.’
Bryan v. United States, 524 U. S. 184, 192 (1998) (quoting Boyce Mot or
Lines, Inc. v. United States, 342 U. S. 337, 345 (1952) (dissenting
opi nion)).

"[Unless the text of the statute dictates a different result, the
term ' know ngly' nerely requires proof of know edge of the facts that
constitute the offense.” Bryan v. United States, 524 U S. 184, 193 (1998)
(footnote omtted).

Definitions: "Shall"

The statutory instruction "cones in terns of the mandatory 'shall,"
which normally creates an obligation inpervious to judicial discretion.”
Lexecon Inc. v. MIberg Wis Bershad Hynes & Lerach, 523 U S. 26, 35 (1998).

Definition: "Such as"”
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"As the use of the term'such as' confirns, the [regulatory] I|ist
[of major |ife activities] is illustrative, not exhaustive." Bragdon v.
Abbott, 524 U S. 624, 639 (1998).

Definitions: "WIIfully"

"[S]pecific intent to injure or defraud soneone, whether the United
States or another, is not an elenent of the m sapplication of funds
proscribed by" 20 U S.C. 1097(a) (1988 ed.), "which declared it a felony
"knowingly and willfully'" to msapply student |oan funds insured under
Title I'V of the H gher Education Act of 1965." Bates v. United States, 522
U S 23, 25 (1997).

“"The word "willfully' is sonetines said to be 'a word of nmany
nmeani ngs' whose construction is often dependent on the context in which it
appears. * * * Mpst obviously it differentiates between deliberate and
unwi tting conduct, but in the crimnal lawit also typically refers to a
cul pable state of mnd. * * * As a general matter, when used in the
crimnal context, a '"willful' act is one undertaken with a 'bad purpose.'
In other words, in order to establish a "willful' violation of a statute,
"the Governnent nust prove that the defendant acted with know edge that hi
conduct was unlawful.' Ratzlaf v. United States, 510 U. S. 135, 137 (1994)."
Bryan v. United States, 524 U S. 184, 191-192 (1998) (other citations and
footnotes omtted).

n

"[T]he willful ness requirement of [the Crinme Control Act] does not
carve out an exception to the traditional rule that ignorance of the lawis
no excuse; know edge that the conduct is unlawful is all that is required.”
Bryan v. United States, 524 U. S. 184, 196 (1998).

Ej usdem Ceneri s

"'Under the principle of ejusdemgeneris, when a general term
follows a specific one, the general term should be understood as a
reference to subjects akin to the one with specific enuneration.'" Brogan
v. United States, 522 U. S. 398, 403 n.2 (1998) (quoting Norfolk & Western
R Co. v. Train D spatchers, 499 U S. 117, 129 (1991)).

Noscitur a Sociis (Know a Wird by the Conpany It Keeps)

“"[ T] he argunment [that the Self-Incrimnation Clause's applicability
to "any" crimnal case includes foreign crimnal prosecutions] overl ooks
the cardinal rule to construe provisions in context. * * * Inthe Fifth
Amendnent context, the Clause in question occurs in the conpany of
guarantees of grand jury proceedi ngs, defense agai nst doubl e jeopardy, due
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process, and conpensation for property taking. Because none of these
provisions is inplicated except by action of the governnent that it binds,
it would have been strange to choose such associates for a Clause neant to
take a broader view, and it would be strange to find such a sweep in the
Clause now." United States v. Balsys, 524 U S. 666, 673 (1998) (citations
omtted).

Speci fic Governs Ceneral Language

“[1]t is a commonpl ace of statutory construction that the specific *
* * |anguage in [the text] governs the general terns of the saving cl ause."
Sout h Dakota v. Yankton Sioux Tribe, 522 U S. 329, 348 (1998).

Simlar Language in Sane Section of Statute

It is an "established canon of construction that sim/lar |anguage
contained within the sane section of a statute nust be accorded a
consi stent neaning." National Credit Union Admin. v. First Nat. Bank &
Trust Co., 522 U. S. 479, 501 (1998).

"Because each use of "debt for' in [11 U S.C.] § 523(a) serves the
identical function of introducing a category of nondi schargeabl e debt, the
presunption that equival ent words have equi val ent nmeani ng when repeated in
the sane statute * * * has particul ar resonance here." Cohen v. de la Cruz,
523 U. S. 213, 220 (1998) (citing Ratzlaf v. United States, 510 U S. 135,
143 (1994)).

Language In One Section But Not Another

"[Where Congress includes particular |anguage in one section of a
statute but omits it in another section of the sane Act, it is generally
presunmed that Congress acts intentionally and purposely in the disparate
i nclusion or exclusion.” Bates v. United States, 522 U S. 23, 29-30 (1997)
(quoting Russello v. United States, 464 U S. 16, 23 (1983), and United
States v. Wng KimBo, 472 F.2d 720, 722 (5th Cr. 1972)).

[ Where Congress includes particul ar | anguage in one section of a
statute but omts it in another section of the sanme Act, it is generally
presunmed that Congress acts intentionally and purposely in the disparate
inclusion or exclusion."" Hohn v. United States, 524 U S. 236, 250 (1998)
(quoting Bates v. United States, 522 U S. 23, 29-30 (1997), and Russello v.
United States, 464 U S. 16, 23 (1983) (other internal quotation marks
omtted)).

[ Where Congress includes particul ar | anguage in one section of a
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statute but omts it in another section of the sanme Act, it is generally
presuned that Congress acts intentionally and purposely in the disparate

i nclusion or exclusion.'" Beach v. Ocwen Federal Bank, 523 U. S. 410, 418
(1998) (quoting Bates v. United States, 522 U. S. 23, 29-30 (1997), and two
ot her cases).

Use of Established Term

"Congress' repetition of a well-established termcarries the
i nplication that Congress intended the termto be construed in accordance
with pre-existing regulatory interpretations."” Bragdon v. Abbott, 524 U S
624, 631 (1998).

“When adm nistrative and judicial interpretations have settled the
nmeani ng of an existing statutory provision, repetition of the sanme |anguage
in a new statute indicates, as a general matter, the intent to incorporate
its adm nistrative and judicial interpretations as well." Bragdon v.

Abbott, 524 U S. 624, 645 (1998).

Title of Statute

[T]he title of a statute and the heading of a section' are 'tools
avai l able for the resolution of a doubt' about the neaning of a statute."
Al nendarez-Torres v. United States, 523 U S. 224, 234 (1998) (quoting
Trainnen v. Baltiore & Chio R Co., 331 U S 519, 528-529 (1947)).

[ Because the statutory neaning is plain,] "we disregard petitioners'
i nvocation of the statute's title * * *. "[T]he title of a statute .
cannot limt the plain nmeaning of the text. For interpretive purposes, [it
is] of use only when [it] shed[s] light on sone anbi guous word or phrase.'"
Pennsyl vania Dept. of Corrections v. Yeskey, 524 U S. 206, 212 (1998)
(quoting Trainnen v. Baltinore & Chio R Co., 331 U S. 519, 528-529 (1947)).

Construed to Avoid Constitutional |ssues

Statutes should be construed to avoid constitutional questions,

but this interpretative canon is not a license for the judiciary to rewite
| anguage enacted by the legislature.'" Salinas v. United States, 522 U. S.
52, 59-60 (1997) (quoting United States v. Al bertini, 472 U S. 675, 680
(1985)).

"As Justice Hol mes said |long ago: 'A statute nust be construed, if
fairly possible, so as to avoid not only the conclusion that it is
unconstitutional but also grave doubts upon that score.'" Al nendarez-Torres
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v. United States, 523 U S. 224, 237 (1998) (quoting United States v. Jin
Fuey Moy, 241 U.S. 394, 401 (1916)).

"The doctrine [of constitutional doubt] seeks in part to mnimze
di sagreenent between the Branches by preserving congressional enactnents
that m ght otherw se founder on constitutional objections. It is not
designed to aggravate that friction by creating (through the power of
precedent) statutes foreign to those Congress intended, sinply through fear
of a constitutional difficulty that, upon analysis, will evaporate. Thus,
those who i nvoke the doctrine nust believe that the alternative is a
serious |ikelihood that the statute will be held unconstitutional. Only
then will the doctrine serve its basic denocratic function of mmintaining a
set of statutes that reflect, rather than distort, the policy choices that
el ected representatives have nade. For simlar reasons, the statute nust be
genui nely susceptible to two constructions after, and not before, its
conplexities are unraveled. Only then is the statutory construction that
avoi ds the constitutional question a 'fair' one." Al nendarez-Torres V.
United States, 523 U S. 224, 238 (1998).

"[T] he 'constitutional doubt' doctrine does not apply nmechanically
whenever there arises a significant constitutional question the answer to
whi ch is not obvious. And precedent nmekes clear that the Court need not
apply (for it has not always applied) the doctrine in circunstances simlar
to those here -- where a constitutional question, while |acking an obvious
answer, does not |lead a majority gravely to doubt that the statute is
constitutional." Al nendarez-Torres v. United States, 523 U. S. 224, 239
(1998).

"Before inquiring into the applicability of the Seventh Amendnent,
we must ""first ascertain whether a construction of the statute is fairly
possi bl e by which the [constitutional] question nay be avoided."'" Feltner
v. Colunbia Pictures Television, Inc., 523 U. S. 340, 345 (1998) (quoting
Tull v. United States, 481 U S. 412, 417 n.3 (1987), and Curtis v. Loether,
415 U. S. 189, 192 n.6 (1974)).

"Qur conclusion that the text of the ADA is not anbi guous causes us
also to reject petitioners' appeal to the doctrine of constitutional doubt,
which requires that we interpret statutes to avoid 'grave and doubt f ul
constitutional questions,' * * * That doctrine enters in only 'where a
statute is susceptible of two constructions[.]'" Pennsylvani a Dept. of
Corrections v. Yeskey, 524 U. S. 206, 212 (1998) (quoting United States ex
rel. Attorney General v. Delaware & Hudson Co., 213 U. S. 366, 408 (1909)).

"' The operation was a success, but the patient died.' Wat such a
procedure is to nedicine, the Court's opinion in this case is to law. It
sustains the constitutionality of [the "decency and respect" standard for
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NEA funding] by gutting it." National Endowrent for the Arts v. Finley, 524
U S. 569, 590 (1998) (Scalia, J., concurring).

Construed as a Wol e

“'"In expounding a statute, we nust not be guided by a single
sentence or nenber of a sentence, but ook to the provisions of the whole
law, and to its object and policy."'" Regions Hospital v. Shalala, 522 U S.
448, 460 n.5 (1998) (quoting United States Nat. Bank of Ore. v. | ndependent

Ins. Agents of Anerica, Inc., 508 U S. 439, 455 (1993), and United States
V. Heirs of Boisdore, 8 How 113, 122 (1849)).

It is a "central tenet of interpretation” that "a statute is to be
considered in all its parts when construing any one of them" Lexecon |Inc.
v. Mlberg Wis Bershad Hynes & Lerach, 523 U S. 26, 36 (1998).

Construed i n Cont ext

"[1]t is a 'fundanental principle of statutory construction (and,
i ndeed, of |anguage itself) that the neaning of a word cannot be determ ned
in isolation, but nust be drawn fromthe context in which it is used.'"
Textron Lycom ng Reci procating Engine Div., v. Autonpbile Wrkers, 523 U. S.
653, 657 (1998) (quoting Deal v. United States, 508 U S. 129, 132 (1993)).

Construed to Avoid Surpl usage

“"[ T] he Court avoids interpreting statutes in a way that 'renders
sone words altogether redundant.'" South Dakota v. Yankton Sioux Tribe, 522
U S 329, 347 (1998) (quoting Gustafson v. Alloyd Co., 513 U. S. 561, 574
(1995).

"*IWe are hesitant to adopt an interpretation of a congressional
enact nent whi ch renders superfl uous another portion of that sane |aw '"
Kawaauhau v. Geiger, 523 U S. 57, 62 (1998) (quoting Mackey v. Lanier
Col l ection Agency & Service, Inc., 486 U S. 825, 837 (1988)).

"We are reluctant to adopt a construction nmaki ng anot her statutory
provi sion superfluous.” Hohn v. United States, 524 U. S. 236, 249 (1998).

Construed to Avoid Absurd or Bizarre Results

"Rat her than read the saving clause in a nmanner that eviscerates the
agreenent in which it appears, we give it a sensible construction that
avoi ds this absurd conclusion."” South Dakota v. Yankton Sioux Tribe, 522 U.
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S. 329, 346 (1998) (internal quotation nmarks omtted).

[ Where either of two alternate readings of statute creates
incongruities, the Court declines to adopt reading that yields "bizarre"
result contrary to a likely and rational congressional policy.] Caron v.
United States, 524 U. S. 308, 315 (1998).

"Acceptance of the Governnent's new found reading of [the statutory
provi sion] 'would produce an absurd and unjust result which Congress could
not have intended.'" dinton v. Gty of New York, 524 U S. 417, 429 (1998)
(quoting Giffin v. Oceanic Contractors, Inc., 458 U S. 564, 574 (1982)).

Statutes in Derogation of Common Law

“*II]n order to abrogate a conmon-|aw principle, the statute nust
speak directly to the question addressed by the comon law.'" United States
v. Bestfoods, 524 U. S. 51, 63 (1998) (quoting United States v. Texas, 507 U.
S. 529, 534 (1993) (internal quotation marks omtted)).

UniformInterpretation of Federal Statutes

"[We conclude a uniform and predictable standard nust be
established as a matter of federal law. W rely 'on the general comon | aw
of agency, rather than on the |law of any particular State, to give mnmeaning
to these terns.' Community for Creative Non-Violence v. Reid, 490 U S. 730,
740 (1989). The resulting federal rule, based on a body of case | aw
devel oped over tine, is statutory interpretation pursuant to congressional

direction. This is not federal commopn law in 'the strictest sense, i.e., a
rul e of decision that anounts, not sinply to an interpretation of a federal
statute . . . , but, rather, to the judicial "creation" of a special

federal rule of decision.' Atherton v. EDIC 519 U S. 213, 218 (1997).
State-court decisions, applying state enploynent discrimnation | aw, may be
instructive in applying general agency principles, but, it is interesting
to note, in many cases their determ nations of enployer liability under
state lawrely in large part on federal court decisions under Title VII."
Burlington Industries, Inc. v. Ellerth, 524 U S. 742, 754-755 (1998).

Statute Not Limted to Particular Evil

"But it is not, and cannot be, our practice to restrict the
unqual i fied | anguage of a statute to the particular evil that Congress was
trying to renedy -- even assumng that it is possible to identify that evil
from sonething other than the text of the statute itself." Brogan v. United

States, 522 U S. 398, 403 (1998).
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“"[ M al e-on-mal e sexual harassnent in the workplace was assuredly not
the principal evil Congress was concerned with when it enacted Title VII.
But statutory prohibitions often go beyond the principal evil to cover
reasonably conparable evils, and it is ultimately the provisions of our
| aws rather than the principal concerns of our legislators by which we are
governed." Oncale v. Sundowner O fshore Services, Inc., 523 U S. 75, 79
(1998).

Pol icy Argunents

"Courts may not create their owm [imtations on |egislation, no
matter how alluring the policy argunents for doing so * * *." Brogan v.
United States, 522 U. S. 398, 408 (1998).

"[Whether or not we think it would be wise policy to provide
statutory protection for * * * price discrimnation is not a matter that is
rel evant to our duty to interpret the text of the Copyright Act." Quality
King Distributors, Inc. v. L'anza Research Int'l, Inc., 523 U S. 135, 153
(1998).

Amendnments Can Clarify Wthout Changi ng

"Congress' 1992 anendnent hardly neans that [the original statute]
did not previously cover the conduct in question. Cf. Conm ssioner V.
Estate of Sternberger, 348 U. S. 187, 194 (1955) (' Subsequent anendnents
have clarified and not changed th[e earlier] principle.")." Bates v. United

States, 522 U. S. 23, 32 (1997).
Conflict Between Statute and Treaty

"We have held 'that an Act of Congress . . . is on a full parity
with a treaty, and that when a statute which is subsequent intinme is
i nconsistent with a treaty, the statute to the extent of conflict renders
the treaty null.' Reid v. Covert, 354 U S 1, 18 (1957) (plurality
opi nion); see also Witney v. Robertson, 124 U. S. 190, 194 (1888) (hol ding
that if a treaty and a federal statute conflict, '"the one last in date wl|l
control the other')." Breard v. G eene, 523 U. S. 371, 376 (1998).

"[While we should give respectful consideration to the
interpretation of an international treaty rendered by an international
court with jurisdiction to interpret such, it has been recognized in
international |aw that, absent a clear and express statenent to the
contrary, the procedural rules of the forum State govern the inplenentation
of the treaty in that State." Breard v. G eene, 523 U S. 371, 375 (1998).
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Judges as Historians

"Sonme appellate judges are better historians than others." Eastern
Enterprises v. Apfel, 524 U S. 498, 550 (1998) (Stevens, J., dissenting)
(conparing Suprene Court majority unfavorably with court of appeals judges
bel ow) .

Legi sl ative Hi story: Floor Statenents

"What ever wei ght sonme nenbers of this Court m ght accord to fl oor
stat enments about proposals actually under consideration, renarks that
purport to clarify 'related areas of the |aw can have little persuasive
force, and in this case none at all." Fidelity Financial Services, Inc. v.
Fi nk, 522 U. S. 211, 220 (1998).

Legi sl ative Hi story: Opponents of Legislation

"*[T] he fears and doubts of the opposition are no authoritative
guide to the construction of |egislation." Schwegmann Brothers v. Calvert
Distillers Corp., 341 U.S. 384, 394 (1951). 'In their zeal to defeat a
bill, they understandably tend to overstate its reach.' NLRB v. Fruit
Packers, 377 U. S. 58, 66 (1964)." Bryan v. United States, 524 U S. 184, 196
(1998).

Lat er - Enact ed St at ut es

"These | ater-enacted | aws, however, are beside the point. They do
not declare the neaning of earlier law. * * * They do not seek to clarify
an earlier enacted general term * * * They do not depend for their
ef fecti veness upon clarification, or a change in the neaning of an earlier
statute. * * * They do not reflect any direct focus by Congress upon the
nmeani ng of the earlier enacted provisions. * * * Consequently, we do not
find in themany forward | ooking | egislative mandate, gui dance, or direct
suggesti on about how courts should interpret the earlier provisions."

Al nendarez-Torres v. United States, 523 U. S. 224, 237 (1998) (citations
omtted).

The Suprene Court has "concluded that a specific policy enbodied in
a later federal statute should control [its] construction of the [federal]
priority statute [31 U S.C. 3713(a)], even though it had not been expressly
anmended.” United States v. Estate of Romani, 523 U. S. 517, 530-531 (1998).

"[E] ven if Congress could express its will by not legislating, the
will of a later Congress that a | aw enacted by an earlier Congress should
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bear a particular neaning is of no effect whatever. The Constitution puts
Congress in the business of witing new |laws, not interpreting old ones.
‘[L]ater-enacted laws . . . do not declare the neaning of earlier law ""
United States v. Estate of Romani, 517 U S. 517, 536 (Scalia, J. concurring
in part and concurring in the judgnment) (enphasis in original) (quoting

Al nendarez-Torres v. United States, 523 U S. 224, 237 (1998)).

Subsequent Legislative H story

"'[T] he views of a subsequent Congress form a hazardous basis for
inferring the intent of an earlier one.'" South Dakota v. Yankton Sioux
Tribe, 522 U. S. 329, 355 (1998) (quoting United States v. Phil adel phia Nat.

Bank, 374 U. S. 321, 348-349 (1963)).
Congressi onal I|naction

“I join the opinion of the Court except that portion which takes
seriously, and thus encourages in the future, an argunent that should be
| aughed out of court” [i.e., that Congress's failure to enact a proposal
has neaning]. United States v. Estate of Romani, 523 U. S. 517, 535 (1998)
(Scalia, J. concurring in part and concurring in the judgnent).

"Congress can not express its will by a failure to legislate. The
act of refusing to enact a law (if that can be called an act) has utterly
no |l egal effect, and thus has utterly no place in a serious discussion of
the law." United States v. Estate of Romani, 523 U S. 517, 535 (1998)
(Scalia, J. concurring in part and concurring in the judgnent) (enphasis in
original).

"Today, however, the Court's fascination with the files of Congress
(we nust consult them because they are there) is carried to a newsilly
extrenme. Today's opinion ever-so-carefully analyzes, not |egislative
history, but the history of |egislation-that-never-was." United States v.
Estate of Romani, 523 U.S. 517, 536 (1998) (Scalia, J. concurring in part
and concurring in the judgnent).

Def erence to Agency's Construction of Statute

"Courts nust defer to the requirenents inposed by the [Nationa
Labor Relations] Board if they are 'rational and consistent with the Act,’
Fall R ver Dyeing & Finishing Corp. v. NLRB, 482 U S. 27, 42 (1987), and if
the Board's 'explication is not inadequate, irrational or arbitrary,' NLRB
v. Erie Resistor Corp., 373 U S. 221, 236 (1963)." Allentown Mick Sales and

Service, Inc. v. NLRB, 522 U S. 359, 364 (1998).
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"[When we exanine the Secretary's rule interpreting a statute, we
ask first whether '"the intent of Congress is clear' as to 'the precise
question at issue.' Chevron U S.A 1Inc. v. Natural Resources Defense

Council, Inc., 467 U. S. 837, 842 (1984). If, by 'enploying traditional
tools of statutory construction,' id., at 843, n. 9, we determ ne that
Congress' intent is clear, '"that is the end of the matter,' id., at 842.

But 'if the statute is silent or anmbi guous wth respect to the specific
i ssue, the question for the court is whether the agency's answer is based

on a perm ssible construction of the statute.' 1d., at 843. |If the agency's
reading fills a gap or defines a termin a reasonable way in |ight of the
Legi slature's design, we give that reading controlling weight, even if it
Is not the answer 'the court would have reached if the question initially

had arisen in a judicial proceeding.' Id., at 843, n. 11." Regions Hospital
v. Shalala, 522 U S. 448, 457 (1998).

"Since the term[in the statute] is anbiguous, the task that
confronts us is to decide, not whether the Treasury Regul ation represents
the best interpretation of the statute, but whether it represents a
reasonabl e one." Atlantic Miutual Ins. Co. v. Conm ssioner of Interna
Revenue, 523 U. S. 382, 389 (1998).

Where the statutory provision at issue "is a limtation upon an
extraordi nary [tax] deduction[,] * * * [t]here was certainly no need for
t hat deduction to be mcroscopically fair, and the interpretation adopted
by the Treasure Regul ation seens to us a reasonabl e accommobdati on -- and
one that the statute very likely intended -- of the conpeting interests of
fairness, admnistrability, and avoi dance of abuse." Atlantic Miutual Ins.
Co. v. Commi ssioner of Internal Revenue, 523 U.S. 382, 390-391 (1998).

Ski dnore Deference to Agency Expertise

"Responsibility for adm nistering the Rehabilitation Act was not
del egated to a single agency, but we need not pause to inquire whether this
causes us to withhold deference to agency interpretations under Chevron U. S.

A. Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 844
(1984). It is enough to observe that the well-reasoned views of the
agencies inplenenting a statute 'constitute a body of experience and

i nformed judgnent to which courts and litigants nay properly resort for

gui dance.' Skidnore v. Swift & Co., 323 U S. 134, 139-140 (1944)." Bragdon
v. Abbott, 524 U S. 624, 642 (1998).

No Deference to Later Executive Treaties

"Equally irrelevant is the fact that the Executive Branch of the
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Governnment has entered into at |least five international trade agreenents
[on the sane subject matter] * * *. The earliest of those agreenents was
made in 1991; none has been ratified by the Senate. Even though they are of
course consistent with the position taken by the Solicitor General in this
litigation, they shed no light on the proper interpretation of a statute
that was enacted in 1976." Quality King Distributors, Inc. v. L'anza
Research Int'l, Inc., 523 U S. 135, 153-154 (1998) (footnote omtted).

Rul e of Lenity

"The rule [of lenity] does not apply when a statute is unanbi guous
or when invoked to engraft an illogical requirenent to its text." Salinas
v. United States, 522 U S. 52, 66 (1997).

"The sinple existence of sone statutory anbiguity, however, is not
sufficient to warrant application of [the rule of lenity], for nost
statutes are anbi guous to sone degree." Muscarello v. United States, 524 U.
S. 125, 138 (1998).

"The rule of lenity is not invoked by a grammtical possibility. It
does not apply if the ambiguous reading relied on is an inplausible reading
of the congressional purpose."” Caron v. United States, 524 U S. 308, 316
(1998).

I'1. SUPREME COURT PRACTI CE

Argunment Made by Am cus

"[We nust pass over the argunents of the named amici for the reason
that New York, the party to the case, has in effect renounced them or at
| east any benefit they m ght provide." New Jersey v. New York, 523 U S.
767, 781 n.3 (1998).

Argunment Not Rai sed Bel ow

"Because this argunent was not presented below * * * or to this
Court when [respondent] opposed petitioners' petition for certiorari, * * *
it I's unnecessary for us to consider it here." Lexecon Inc. v. Mlberg Wis

Bershad Hynes & Lerach, 523 U S. 26, 42 n.5 (1998).

""Wth "very rare exceptions,” . . . we will not consider a
petitioner's federal claimunless it was either addressed by or properly
presented to the state court that rendered the decision we have been asked
to review. '" Canpbell v. Louisiana, 523 U. S. 392, 403 (1998) (quoting Adans
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v. Robertson, 520 U.S. 83, 86 (1997) (per curianm).

An "argunent suffers fromthe legally fatal problemthat it nmakes
its first appearance here in this Court in the briefs on the nmerits.” Chio
Forestry Ass'n, Inc. v. Sierra Cub, 523 U S. 726, 738 (1998).

"'*Where issues are neither raised before nor considered by the Court
of Appeals, this Court will not ordinarily consider them'" Pennsyl vania
Dept. of Corrections v. Yeskey, 524 U S. 206, 212-213 (1998) (quoting
Adi ckes v. S.H Kress & Co., 398 U. S. 144, 147 n.2 (1970).

Argunment First Raised in Cert. Petition

[ Where an issue was first raised in a cert. petition and the Court
granted certiorari on that issue, the Court declined to address that
argunent because it had not been raised in the |ower courts.] Hopkins v.
Reeves, 524 U. S. 88, 94 n.3 (1998).

Argunent Not a Question in Petition

"We do not address [an issue that] falls outside the question on
which we granted certiorari." Lexecon Inc. v. MIlberg Wis Bershad Hynes &
Lerach, 523 U S. 26, 42 n.5 (1998) (citing Suprenme Court Rule 14.1(a)).

Jurisdictional Argunent Not Waived

"Because the [statutory construction] argunment poses a
jurisdictional question (although not one of constitutional magnitude), it
Is not waived by the failure toraise it inthe District Court." dinton v.
Cty of New York, 524 U S. 417, 428 (1998).

Argunment Preserved

“I't is our practice to decide cases on the grounds raised and
considered in the Court of Appeals and included in the question on which we
granted certiorari." Bragdon v. Abbott, 524 U S. 624, 638 (1998).

Argunment Not Preserved

"[We have no obligation to search the record for the existence of a
nonj uri sdi ctional point not presented, and to consider a disposition
(remand instead of reversal) not suggested by either side." Anerican
Tel ephone & Tel egraph Co. v. Central Ofice Tel ephone, Inc., 524 U S. 214,
227 n.2 (1998).
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Certiorari: Cases Revi ewabl e

[An] "application for a certificate of appealability [under the
Antiterrorismand Effective Death Penalty Act] constitutes a
'case' [reviewable] under [28 U S.C] 8 1254(1). As we have noted, '[t]he
wor ds "case" and "cause" are constantly used as synonyms in
statutes . . . , each neaning a proceeding in court, a suit, or action.""
Hohn v. United States, 524 U. S. 236, 241 (1998) (quoting Blyew v. United
States, 13 wall. 581, 595 (1872)).

"When judges perform adm nistrative functions, their decisions are
not subject to [Suprene Court] review " Hohn v. United States, 524 U. S.
236, 245 (1998).

[ Suprene Court] "decisions foreclose the proposition that the
failure to satisfy a threshold prerequisite for court of appeals
jurisdiction, such as the issuance of a certificate of appealability,
prevents a case frombeing in the court of appeals for purposes of [28 U S
C.] 8 1254(1)." Hohn v. United States, 524 U S. 236, 248 (1998).

Failure to Cross-Petition

"However, the Governnent did not chall enge by cross- petition any
part of the Seventh G rcuit's decision, so the question whether the
def endant nust know his conduct was a violation of the lawis not before
us." Bates v. United States, 522 U S 23, 32 n.7 (1997).

Revi ew of State-Court Deci sions

"Congress has |imted our review of state-court decisions to '[f]
i nal judgnments or decrees rendered by the highest court of a State in which
a decision could be had.' 28 U S. C 8§ 1257(a)." Jefferson v. Cty of
Tarrant, Ala., 522 U. S. 75, 77 (1997).

"This provision [28 U. S.C. 1257(a)] establishes a firmfinal
judgnment rule. To be reviewable by this Court, a state-court judgnment nust
be final "in two senses: it nust be subject to no further review or
correction in any other state tribunal; it nust also be final as an
effective determnation of the litigation and not of nerely interlocutory
or internediate steps therein. It nust be the final word of a fina
court.'" Jefferson v. Gty of Tarrant, Ala., 522 U S. 75, 81 (1997)
(quoting Market Street R Co. v. Railroad Commin of Cal., 324 U S. 548, 551
(1945)).
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"'*If a state court judgnment is not final for purposes of Suprene
Court review, the federal questions it determnes will (if not nooted) be
open in the Suprene Court on later review of the final judgnent, whether or
not under state law the initial adjudication is the |law of the case on the
second state review.'" Jefferson v. Cty of Tarrant, Ala., 522 U S. 75, 83
(1997) (quoting R Fallon, D. Meltzer, & D. Shapiro, Hart and Wechsler's
The Federal Courts and the Federal System 642 (4th ed. 1996)).

Deference to Lower Federal Courts on State Law

[ Exanpl es of inconsistency in state law are] "insufficient to
di spel the presunption of deference given the views of a federal court as
to the law of a State within its jurisdiction.” Phillips v. Washi ngton
Legal Foundation, 524 U S. 156, 167 (1998) (citing Bernhardt v. Polygraphic

Co. of Anerica, 350 U. S. 198, 204 (1956)).

Remand

When attention has been focused on other issues, or when the court
fromwhich a case cones has expressed no views on a controlling question,
it may be appropriate to remand the case rather than deal with the nerits
of that question in this Court.'" Bragdon v. Abbott, 524 U S. 624, 654
(1998) (quoting Dandridge v. Wllians, 397 U S. 471, 476 n.6 (1970)).

Summary Di spositions

"“Al t hough we have noted that '[o]Jur summary dismssals are . . . to
be taken as rulings on the nmerits in the sense that they rejected the
specific challenges presented . . . and | eft undi sturbed the judgnent
appealed from' we have al so explained that they do not 'have the sane
precedential value . . . as does an opinion of this Court after briefing
and oral argunent on the nerits.'" Lunding v. New York Tax Appeals
Tribunal, 522 U. S. 287, 307 (1998) (quoting Washi ngton v. Confederated
Bands and Tribes of Yakinma Nation, 439 U S. 463, 477, n.20 (1979)
(citations and internal quotation marks omtted)).

"*A summary disposition affirns only the judgnent of the court
bel ow, and no nore nmay be read into our action than was essential to
sustain that judgnent.'" Mntana v. Crow Tribe, 523 U. S. 696, 714 n. 14
(1998) (quoting Anderson v. Cel ebrezze, 460 U.S. 780, 785 n.5 (1983)).

I11. PROCEDURAL DOCTRI NES

Abuse of Discretion
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"[ Al buse of discretion is the proper standard of review of a
district court's evidentiary rulings."” CGeneral Elec. Co. v. Joiner, 522 U.
S. 136, 141 (1997).

"[Dl eference [to the trial court] * * * is the hall mark of abuse of
di scretion review." Ceneral Elec. Co. v. Joiner, 522 U S. 136, 143 (1997).

Adm ni strative Procedure Act

"The Adm nistrative Procedure Act, which governs the proceedi ngs of
adm ni strative agencies and related judicial review establishes a schene
of 'reasoned decisionmeking.' Mdtor Vehicle Mrs. Assn. of United States,
Inc. v. State Farm Mut. Autonmobile Ins. Co., 463 U S. 29, 52 (1983). Not
only nmust an agency's decreed result be within the scope of its | awf ul
authority, but the process by which it reaches that result nust be | ogical
and rational." A lentown Mack Sales and Service, Inc. v. NLRB, 522 U. S.
359, 374 (1998).

"It is hard to imagine a nore violent breach of that requirenent
["of reasoned deci sionmaki ng"] than applying a rule of primary conduct or a
standard of proof which is in fact different fromthe rule or standard
formally announced." Allentown Mack Sales and Service, Inc. v. NLRB, 522 U
S. 359, 374 (1998).

"“An agency shoul d not be able to inpede judicial review, and indeed
even political oversight, by disguising its policymking as factfinding."
Al l entown Mack Sales and Service, Inc. v. NLRB, 522 U S. 359, 376 (1998).

Appeal ability of Partial Victory

“[T]his Court has held that a 'party who receives all that he has
sought generally is not aggrieved by the judgnent affording the relief and
cannot appeal fromit.' * * * But this Court also has clearly stated that a
party is 'aggrieved and ordinarily can appeal a decision 'granting in part
and denying in part the renedy requested.'" Forney v. Apfel, 524 U S. 266,
271 (1998) (citations omtted) (quoting Deposit Guaranty Nat'l Bank v.
Roper, 445 U.S. 326, 333 (1980), and United States v. Jose, 519 U S. 54, 56
(1996)) .

Appeal ability of Social Security Remand O der

"[ A] Social Security disability claimnt seeking court reversal of
an agency deci sion denying benefits nay appeal a district court order
remandi ng the case to the agency for further proceedings." Forney v. Apfel,
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524 U.S. 266, 267 (1998).

Case or Controversy

No case or controversy presented where death-row i nmate sought "a
declaratory judgnent as to the validity of a defense the State may, or nay
not, raise in a habeas proceeding. Such a suit * * * attenpts to gain a
litigation advantage by obtaining an advance ruling on an affirmative
defense * * * * * * Any judgnent in this action thus would not resol ve the
entire case or controversy as to any one of [the plaintiff class nenbers],
but would nerely determne a collateral |egal issue governing certain
aspects of their pending or future suits."” Calderon v. Ashnus, 523 U S.

740, 747 (1998).

Col | ateral Estoppel

"“Absent actual and adversarial |itigation about base-year QGVE costs,
princi pl es of issue preclusion do not hold fast. See Cromnel |l v. County of

Sac, 94 U S. 351, 353 (1877) ('[T]he judgnent in the prior action operates
as an estoppel only as to those matters in issue or points

controverted . . . . [T]he inquiry nmust always be as to the point or

question actually litigated.')." Regions Hospital v. Shalala, 522 U S. 448,
463- 464 (1998) (enphasis added by Regions Court).

Crim nal Sentencing Procedures

"Where noncapital sentencing proceedings contain trial-Iike
protections, that is a matter of |egislative grace, not constitutional
command. " Monge v. California, 524 U. S. 721, 734 (1998).

Crimnal Standard of Review of Evidence Foll ow ng Conviction

"The jury having found petitioner guilty, we accept the Governnent's
version of the evidence." Bryan v. United States, 524 U S. 184, 189 (1998).

Doubl e Jeopar dy

"The Governnent adm nistratively inposed nonetary penalties and
occupati onal debarnment on petitioners for violation of federal banking
statutes, and later crimnally indicted themfor essentially the sane
conduct. W hold that the Double Jeopardy C ause of the Fifth Amendnent is
not a bar to the later crimnal prosecution because the adm nistrative
proceedi ngs were civil, not crimnal." Hudson v. United States, 522 U S
93, 95-96 (1997).
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"[ T] he Doubl e Jeopardy C ause does not prohibit the inposition of
all additional sanctions that could, '"in common parl ance,"”' be descri bed
as punishnment. United States ex rel. Marcus v. Hess, 317 U S. 537, 549
(1943) (quoting Moore v. lllinois, 14 How 13, 19 (1852)). The C ause

protects only against the inposition of nmultiple crimnal punishnents for
the sane offense, Helvering v. Mtchell, 303 U S. 391, 399 (1938); see also

Hess, supra, at 548-549." Hudson v. United States, 522 U S. 93, 98-99
(1997).

"Whet her a particular punishnment is crimnal or civil is, at |east
initially, a matter of statutory construction. * * * A court nust first ask
whet her the |egislature, in establishing the penalizing nmechani sm
i ndi cated either expressly or inpliedly a preference for one | abel or the
other. * * * Even in those cases where the |egislature has indicated an
intention to establish a civil penalty, we have inquired further whether
the statutory schene was so punitive either in purpose or effect * * * as
to transformwhat was clearly intended as a civil remedy into a crim nal
penalty. * * *

“I'n making this latter determ nation, the factors listed in Kennedy
v. Mendoza-Martinez, 372 U S. 144, 168-169 (1963), provide useful
gui deposts, including: (1) '[w hether the sanction involves an affirmative
disability or restraint'; (2) 'whether it has historically been regarded as
a punishnent'; (3) '"whether it cones into play only on a finding of

scienter'; (4) 'whether its operation will pronote the traditional ains of
puni shment -- retribution and deterrence'; (5) 'whether the behavior to
which it applies is already a crine'; (6) 'whether an alternative purpose
to which it nay rationally be connected is assignable for it'; and (7)
"whet her it appears excessive in relation to the alternative purpose

assigned.' It is inportant to note, however, that 'these factors nust be
considered in relation to the statute on its face,' id. at 169, and 'only
the clearest proof' wll suffice to override |legislative intent and

transform what has been denom nated a civil renedy into a crimnal penalty,
[United States v. Ward, 448 U. S. 242, 249 (1980)] (i nternal quotation marks
omtted)." Hudson v. United States, 522 U S. 93, 99-100 (1997) (sone
citations, internal quotation marks, and brackets omtted).

"[All'l civil penalties have sone deterrent effect. * * * |If a
sanction nust be "solely" renedial (i.e., entirely nondeterrent) to avoid
inplicating the Doubl e Jeopardy Cl ause, then no civil penalties are beyond
the scope of the Cause." Hudson v. United States, 522 U. S. 93, 102 (1997)
(citations omtted).

“"[ N]either noney penalties nor debarnent has historically been

http://intranet/civil/appellate/maxims.htm (91 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

vi ewed as puni shnent. We have | ong recogni zed that 'revocation of a
privilege voluntarily granted,' such as a debarnment, 'is characteristically
free of the punitive crimnal elenent.' Helvering [v. Mtchell, 303 U S
391, 399, and n.2 (1938)]. Simlarly, "the paynent of fixed or variable
sums of noney [is a] sanction which ha[s] been recogni zed as enforcible by

civil proceedings since the original revenue law of 1789.' Id., at 400."
Hudson v. United States, 522 U S. 93, 104 (1997).

“[ T] he conduct for which [adm nistrative] sanctions are inposed nmay
al so be crimnal (and in this case forned the basis for petitioners'
indictnments). This fact is insufficient to render the noney penalties and
debarnment sanctions crimnally punitive, * * * particularly in the double
j eopardy context." Hudson v. United States, 522 U. S. 93, 105 (1997).

"We have previously held that [the Double Jeopardy C ause] protects
agai nst successi ve prosecutions for the sanme offense after acquittal or
conviction and against nmultiple crimnal punishnments for the sane offense.
* * * Hstorically, we have found doubl e jeopardy protections inapplicable
to sentencing proceedings * * * because the determ nations at issue do not
pl ace a defendant in jeopardy for an 'offense' * * * " NMonge v. California,
524 U. S. 721, 727-728 (1998) (citations omtted).

"An enhanced sentence i nposed on a persistent offender thus 'is not
to be viewed as either a new jeopardy or additional penalty for the earlier
crines' but as 'a stiffened penalty for the latest crine, which is
considered to be an aggravated offense because a repetitive one."'" Monge V.
California, 524 U.S. 721, 728 (1998) (quoting Gyger v. Burke, 334 U S.
728, 732 (1948)).

"The Doubl e Jeopardy C ause 'does not provide the defendant with the
right to know at any specific nonent in tine what the exact Iimt of his
puni shnmrent will turn out to be.' * * * Consequently, it is a "'well-
establi shed part of our constitutional jurisprudence' that the guarantee
agai nst doubl e jeopardy neither prevents the prosecution from seeking
review of a sentence nor restricts the length of a sentence inposed upon
retrial after a defendant's successful appeal." Mnge v. California, 524 U.
S. 721, 730 (1998) (citations omtted).

"[ T] he Doubl e Jeopardy Cl ause does not preclude retrial on a prior
conviction allegation in the noncapital sentencing context." Monge v.
California, 524 U S. 721, 734 (1998).

Equi t abl e Est oppel

"As a rule, equitable estoppel bars a party fromshirking the
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burdens of a voidable transaction for as long as she retains the benefits
recei ved under it." Qubre v. Enterqgy Operations, Inc., 522 U S. 422, 426
(1998). [But Court adds, "These general rules may not be as unified as the

enpl oyer asserts." |bid.]

Evi dence

"[S]tate and federal rul emakers have broad | atitude under the
Constitution to establish rules excluding evidence fromcrimnal trials.
Such rul es do not abridge an accused's right to present a defense so |ong
as they are not "arbitrary' or 'disproportionate to the purposes they are
designed to serve.'" United States v. Scheffer, 523 U S. 303, 308 (1998)
(quoting Rock v. Arkansas, 483 U. S. 44, 56 (1987)).

Evi dence: Pol ygraphs

“"Mlitary Rule of Evidence 707, which nakes pol ygraph evi dence
i nadm ssible in court-martial proceedi ngs, [does not] unconstitutionally
abridge[] the right of accused nenbers of the mlitary to present a
defense.” United States v. Scheffer, 523 U S. 303, 305 (1998).

"[T]here is sinply no consensus that polygraph evidence is
reliable."” United States v. Scheffer, 523 U. S. 303, 309 (1998).

Evi dence: Scientific

"Thus, while the Federal Rules of Evidence allow district courts to
admt a sonewhat broader range of scientific testinony than would have been
adm ssi bl e under Frye [v. United States, 293 F. 1013 (D.C. 1923)], they
| eave in place the 'gatekeeper' role of the trial judge in screening such
evi dence." Ceneral Elec. Co. v. Joiner, 522 U S. 136, 142 (1997).

“"[Plaintiff] clains that because the District Court's di sagreenent
was Wi th the conclusion that the experts drew fromthe studies, the
District Court committed | egal error and was properly reversed by the Court
of Appeal s. But concl usions and net hodol ogy are not entirely distinct from
one anot her. Trai ned experts commonly extrapol ate from existing data. But
nothing in either Daubert [v. Merrell Dow Pharnmaeceuticals, Inc., 509 U S.
579 (1993),] or the Federal Rules of Evidence requires a district court to

adm t opinion evidence that is connected to existing data only by the ipse
dixit of the expert." General Elec. Co. v. Joiner, 522 U S. 136, 146 (1997).

"[ Al buse of discretion is the proper standard by which to review a
district court's decision to admt or exclude scientific evidence." Ceneral
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Elec. Co. v. Joiner, 522 U S. 136, 146 (1997).

"Scientific evidence and expert testinony nust have a traceabl e,
anal ytical basis in objective fact before it nay be considered on sunmary
judgnent." Bragdon v. Abbott, 524 U S. 624, 653 (1998).

Excl usi onary Rul e

"We have enphasi zed repeatedly that the State's use of evidence
obtained in violation of the Fourth Anendment does not itself violate the
Constitution." Pennsylvania Bd. of Probation and Parole v. Scott, 524 U. S.
357, 362 (1998).

"Recogni zing [its social] costs, we have repeatedly declined to
extend the exclusionary rule to proceedings other than crimnal trials.”
Pennsyl vania Bd. of Probation and Parole v. Scott, 524 U S. 357, 363 (1998).

"We therefore hold that the federal exclusionary rule does not bar
the introduction at parole revocation hearings of evidence seized in
vi ol ati on of parolees' Fourth Amendnent rights." Pennsylvania Bd. of
Probation and Parole v. Scott, 524 U. S. 357, 364 (1998).

"Because the exclusionary rule precludes consideration of reliable,
probative evidence, it inposes significant costs: It undeniably detracts
fromthe truthfinding process and all ows many who woul d ot herwi se be
i ncarcerated to escape the consequences of their actions. * * * Al though we
have held these costs to be worth bearing in certain circunstances, our
cases have repeatedly enphasized that the rule's 'costly toll' upon truth-
seeking and | aw enforcenent objectives presents a high obstacle for those
urging application of the rule." Pennsylvania Bd. of Probation and Parol e
v. Scott, 524 U S. 357, 364-365 (1998) (citations and footnote omtted).

Extraditi on

[ Where one state denmands extradition of a crimnal defendant from
another state,] "[i]n case after case we have held that clains relating to
what actually happened in the demanding State, the |law of the demandi ng
State, and what nmay be expected to happen in the demandi ng State when the
fugitive returns are issues that nust be tried in the courts of that State,
and not in those of the asylum State.”" New Mexico ex rel. Otiz v. Reed,
524 U.S. 151, 153 (1998).

Quilty Plea
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"A plea of guilty is constitutionally valid only to the extent it is
"voluntary' and '"intelligent.'" Bousley v. United States, 523 U S. 614, 618
(1998) (quoting Brady v. United States, 397 U S. 742, 748 (1970)).

Habeas Cor pus

“"We have strictly limted the circunstances under which a guilty
pl ea may be attacked on collateral review It is well settled that a
voluntary and intelligent plea of guilty nmade by an accused person, who has
been advi sed by conpetent counsel, nmay not be collaterally attacked. * * *
And even the voluntariness and intelligence of a guilty plea can be
attacked on collateral reviewonly if first challenged on direct review.
Habeas review is an extraordinary renmedy and will not be allowed to do
service for an appeal. * * * Indeed, the concern with finality served by
the limtation on collateral attack has special force with respect to
convi ctions based on qguilty pleas."” Bousley v. United States, 523 U S. 614,
621 (1998) (citations and internal quotations omtted).

“I'n light of 'the profound societal costs that attend the exercise
of habeas jurisdiction,' * * * we have found it necessary to inpose
significant limts on the discretion of federal courts to grant habeas
relief." Calderon v. Thonpson, 523 U.S. 538, 554-555 (1998) (quoting Snmith
v. Murray, 477 U.S. 527, 539 (1986)).

"These limts [on habeas relief] reflect our enduring respect for
"the State's interest in the finality of convictions that have survived
direct revieww thin the state court system'" Calderon v. Thonpson, 523 U.
S. 538, 555 (1998) (quoting Brecht v. Abrahanson, 507 U. S. 619, 635 (1993)).

Habeas Corpus: M scarriage of Justice Exception

"Where a defendant has procedurally defaulted a claimby failing to
raise it on direct review, the claimmay be raised in habeas only if the
def endant can first denonstrate either 'cause' and actual 'prejudice,' * *
* or that he is "actually innocent.'" Bousley v. United States, 523 U S.
614, 622 (1998) (citations omtted).

"'[ Al ctual innocence' neans factual innocence, not nere |egal
insufficiency. * * * |n other words, the Governnent is not limted to the
exi sting record to rebut any showi ng that petitioner mght nake." Bousl ey
v. United States, 523 U S. 614, 623-624 (1998) (citation omtted).

"If the petitioner asserts his actual innocence of the underlying
crime, he nust show 'it is nore likely than not that no reasonable juror
woul d have convicted himin light of the new evidence' presented in his
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habeas petition. * * * |f, on the other hand, a capital petitioner
chal | enges his death sentence in particular, he nmust show 'by clear and
convi nci ng evidence' that no reasonable juror would have found himeligible
for the death penalty in |ight of the new evidence." Calderon v. Thonpson,
523 U. S. 538, 559-560 (1998) (quoting first Schlup v. Delo, 513 U S. 298,
327 (1995), and then Sawyer v. Witley, 505 U S. 333, 348 (1992)).

| npl i ed Ri ght of Action

"Because the private right of action under Title IXis judicially
i nplied, we have a neasure of latitude to shape a sensible renedial schene
that best conports with the statute. * * * That endeavor inherently entails
a degree of speculation, since it addresses an i ssue on which Congress has
not specifically spoken. * * * To guide the analysis, we generally exam ne
the relevant statute to ensure that we do not fashion the paraneters of an
inplied right in a manner at odds with the statutory structure and
pur pose." Gebser v. Lago Vista |Independent School District, 524 U S 274,
284 (1998) (citations omtted).

"When Congress attaches conditions to the award of federal funds
under its spending power, U S. Const., Art. I, 8 8, cl. 1, as it has in
Title IXand Title VI, we exanm ne closely the propriety of private actions
hol ding the recipient liable in nonetary damages for nonconpliance with the
condition. * * * Qur central concern in that regard is with ensuring that
the receiving entity of federal funds has notice that it will be liable for
a nonetary award." Cebser v. Lago Vista |ndependent School District, 524 U.
S. 274, 287 (1998) (citations, internal quotation marks, and brackets
omtted).

"Where a statute's express enforcenment schene hinges its nost severe
sanction on notice and unsuccessful efforts to obtain conpliance, we cannot
attribute to Congress the intention to have inplied an enforcenent schene
that allows inposition of greater liability w thout conparable conditions."
Cebser v. Lago Vista I ndependent School District, 524 U S. 274, 290 (1998).

| ndi ct nents

"An indictnent nust set forth each elenent of the crine that it
charges. * * * But it need not set forth factors relevant only to the
sentencing of an offender found guilty of the charged crine." Al nendarez-
Torres v. United States, 523 U. S. 224, 228 (1998) (citation omtted).

I njunctive Relief

"' Past exposure to illegal conduct does not in itself show a present
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case or controversy regarding injunctive relief . . . if unacconpani ed by
any continuing, present adverse effects.'" Steel Co. v. Ctizens for a
Better Environnent, 523 U. S. 83, 109 (1998) (quoting O Shea v. Littleton,
414 U. S. 488, 495-496 (1974)).

| ssue Rai sed Sua Sponte

"A court of appeals is not 'required to raise the issue of

procedural default sua sponte. It is not as if the presence of a procedural
default deprived the federal court of jurisdiction, for this Court has nade
clear that in the habeas context, a procedural default, that is, a critical
failure to conply with state procedural law, is not a jurisdictional
matter." Trest v. Cain, 522 U S. 87, 89 (1997).

Case Deci ded on Ground Not Rai sed

"W do not say that a court must always ask for further briefing
when it di sposes of a case on a basis not previously argued. But often, as
here, that sonewhat |onger (and often fairer) way 'round is the shortest
way home." Trest v. Cain, 522 U S. 87, 92 (1997).

Conf essi on of Codef endant

[ The rule of Burton v. United States, 391 U S. 123 (1968), which
bars the adm ssion of a confession of a codefendant that incrimnates the
defendant in a joint trial, applies to bar the adm ssion of] "the
codefendant's confession [that has been redacted] by substituting for the
defendant's nane in the confession a blank space or the word 'deleted.""
Gray v. Maryland, 523 U. S. 185, 188 (1998).

Exhausti on of Renedi es

[Aldm nistrative renedi es need not be pursued if the litigant's
interests in imediate judicial review outweigh the governnent's interests
in the efficiency or adm nistrative autonony that the exhaustion doctrine
is designed to further."" Air Line Pilots Ass'n v. Mller, 523 U S. 866,
877 (1998) (quoting McCarthy v. Madigan, 503 U.S. 140, 146 (1992) (internal
quotation marks omtted)).

Jurisdiction: Contrast to Cause of Action
"It is firmy established in our cases that the absence of a valid

(as opposed to arguabl e) cause of action does not inplicate subject-mtter
jurisdiction, i.e., the courts' statutory or constitutional power to
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adj udi cate the case." Steel Co. v. Ctizens for a Better Environnent, 523 U.
S. 83, 89 (1998) (enphasize in original) (citing 5A C Wight & A Mller,
Federal Practice and Procedure § 1350, p. 196, n.8 (2d ed. 1990)).

Jurisdiction: Federal Question

[ T] he presence or absence of federal-question jurisdictionis
governed by the "well -pl eaded conplaint rule,” which provides that federal
jurisdiction exists only when a federal question is presented on the face
of the plaintiff's properly pleaded conplaint.'" Rivet v. Regions Bank of
La., 522 U S. 470, 475 (1998) (quoting Caterpillar Inc. v. Wllians, 482 U
S. 386, 392 (1987)).

"Allied as an 'independent corollary' to the well-pleaded conpl ai nt
rule is the further principle that 'a plaintiff may not defeat renoval by
omtting to plead necessary federal questions.'" Rivet v. Regions Bank of
La., 522 U S. 470, 475 (1998) (quoting Franchise Tax Bd. of Cal. v.
Construction Laborers Vacation Trust for Southern Cal., 463 U S. 1, 22
(1983)).

Jurisdiction: Hypothetical

The "doctrine of hypothetical jurisdiction" is "enbraced by several
Courts of Appeals, which find it proper to proceed inmediately to the
merits question, despite jurisdictional objections, at |east where (1) the
nmerits question is nore readily resolved, and (2) the prevailing party on
the nerits would be the sane as the prevailing party were jurisdiction
denied. * * * W decline to endorse such an approach because it carries the
courts beyond the bounds of authorized judicial action and thus offends
fundanmental principles of separation of powers."” Steel Co. v. Ctizens for
a Better Environnent, 523 U. S. 83, 93-94 (1998).

"Hypot hetical jurisdiction produces nothing nore than a hypotheti cal
judgnent -- which cones to the sane thing as an advi sory opinion,
di sapproved by this Court fromthe beginning." Steel Co. v. Gtizens for a
Better Environnent, 523 U. S. 83, 101 (1998).

Jurisdiction: Renoval

"[C I aimpreclusion by reason of a prior federal judgnent is a
defensive plea that provides no basis for renoval under [28 U S.C ] § 1441
(b). Such a defense is properly nade in the state proceedi ngs, and the
state courts' disposition of it is subject to this Court's ultimate
review." R vet v. Regions Bank of La., 522 U S. 470, 478 (1998) (footnote
omtted).

http://intranet/civil/appellate/maxims.htm (98 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

Juri sdiction: Suppl enental

"[ A] case containing clainms that | ocal adm nistrative action
viol ates federal law, but also containing state |aw clains for on-the-
record review of the admnistrative findings, is within the jurisdiction of
federal district courts.” Gty of Chicago v. International College of
Surgeons, 522 U.S. 156, 163 (1997).

“"[T] his Court has |ong adhered to principles of pendent and
ancillary jurisdiction by which the federal courts' original jurisdiction
over federal questions carries with it jurisdiction over state |aw cl ains
that 'derive froma comon nucl eus of operative fact,' such that 'the
rel ati onship between [the federal] claimand the state claimpermts the
conclusion that the entire action before the court conprises but one
constitutional "case."' Mne Wirkers v. G bbs, 383 U S. 715, 725 (1966) * *
*, Congress has codified those principles in the supplenental jurisdiction
statute, which conbi nes the doctrines of pendent and ancillary jurisdiction
under a conmon heading. 28 U S.C. 8§ 1367." City of Chicago v. International

Col I ege of Surgeons, 522 U. S. 156, 164-165 (1997).

"Of course, to say that the terns of 8 1367(a) authorize the
district courts to exercise supplenental jurisdiction over state |aw clains
for on-the-record review of adm nistrative deci sions does not nean that the

jurisdiction nust be exercised in all cases. Qur decisions have established
that pendent jurisdiction '"is a doctrine of discretion, not of plaintiff's
right,' Gbbs, 383 U S., at 726, and that district courts can decline to
exercise jurisdiction over pendent clains for a nunber of valid reasons,

id., at 726-727. * * * Accordingly, we have indicated that 'district courts
[shoul d] deal with cases involving pendent clains in the manner that best
serves the principles of econony, convenience, fairness, and comty which
underlie the pendent jurisdiction doctrine.' [Carnegie-Mllon Univ. v.
Cohill, 484 U S. 343, 357 (1988)].

"The supplenental jurisdiction statute codifies these principles."”
Cty of Chicago v. International College of Surgeons, 522 U S. 156, 172-173
(1997) (enphasis in original).

"In addition to their discretion under 8 1367(c), district courts
may be obligated not to decide state law clains (or to stay their
adj udi cati on) where one of the abstention doctrines articulated by this
Court applies. Those doctrines enbody the general notion that 'federal
courts may decline to exercise their jurisdiction, in otherw se exceptional
ci rcunst ances, where denying a federal forumwould clearly serve an
I nportant countervailing interest, for exanple where abstention is
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warrant ed by consi derations of proper constitutional adjudication, regard
for federal-state relations, or wise judicial admnistration.'" Gty of
Chicago v. International College of Surgeons, 522 U S. 156, 174 (1997)
(quoting Quackenbush v. Allstate Ins. Co., 517 U. S. 706, 716 (1996)
(citations and internal quotation marks omtted)).

Jury Tri al

"The District Court correctly afforded [plaintiff] the option of a
new trial when it entered judgnment for the reduced damages. The Court of
Appeal s' writ of mandanus, requiring the District Court to enter judgnent
for a | esser anount than that determ ned by the jury w thout allow ng
[plaintiff] the option of a newtrial, cannot be squared with the Seventh
Amendnent . " Hetzel v. Prince Wlliam County, 523 U. S. 208, 211 (1998).

"Since Justice Story's tinme, the Court has understood 'Suits at

comon law to refer 'not nerely [to] suits, which the common | aw
recogni zed anong its old and settled proceedings, but [to] suits in which

| egal rights were to be ascertained and determ ned, in contradistinction to
those where equitable rights al one were recogni zed, and equi tabl e renedies
were adm ni stered.' Parsons v. Bedford, 3 Pet. 433, 447 (1830) (enphasis in
original). The Seventh Anmendnment thus applies not only to common-| aw causes
of action, but also to 'actions brought to enforce statutory rights that
are anal ogous to common-| aw causes of action ordinarily decided in English
| aw courts in the late 18th century, as opposed to those customarily heard
by courts of equity or admralty.' Ganfinanciera, S.A v. Nordberg, 492 U.
S. 33, 42 (1989) (citing Curtis v. Loether, 415 U S. [189,] 193 [1974]). To
determ ne whether a statutory action is nore anal ogous to cases tried in
courts of lawthan to suits tried in courts of equity or admralty, we
exam ne both the nature of the statutory action and the renedy sought. See
492 U. S., at 42." Feltner v. Colunbia Pictures Television, Inc., 523 U S
340, 347-348 (1998).

"It has |long been recognized that 'by the law the jury are judges of
the damages.'" Feltner v. Colunbia Pictures Television, Inc., 523 U S. 340,
353 (1998) (quoting Lord Townshend v. Hughes, 2 Md. 150, 151, 86 Eng. Rep.
994, 994-995 (C. P. 1677)).

"[T] he Seventh Amendnent provides a right to a jury trial on all
i ssues pertinent to an award of statutory damages under 8§ 504(c) of the
Copyright Act, [17 U S.C. 504(c),] including the anmount itself." Feltner v.
Colunbia Pictures Television, Inc., 523 U S. 340, 355 (1998).

Laches
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"When New York thus asserts prescription as an affirmative defense,
it isin the sane position it would have occupied if it had itself brought
an original action against New Jersey claimng sovereignty by prescription.
On each of the essential elenments of prescription and acqui escence New York
has the burden of persuasion, and therefore, though raising a 'defense,’ it
isin effect a plaintiff. * * * [In these circunstances, New York] cannot
benefit fromthe defense of |aches. This is so because New York is
effectively a plaintiff on the issue of prescription and cannot invoke
| aches to escape the necessity of proving its affirmative case."” New Jersey
v. New York, 523 U. S. 767, 807 (1998).

Legi sl ative Mtives

“[1]t sinply is '"not consonant with our schenme of governnent for a
court to inquire into the notives of legislators.'" Bogan v. Scott-Harris,
523 U. S. 44, 55 (1998) (quoting Tenney v. Brandhove, 341 U S. 367, 377
(1951)).

Moot ness

Petition for habeas corpus chall enging parole revocation is noot
where convict "has conpleted the entire termof inprisonnent underlying the
parol e revocation" and faces no continuing collateral consequences. Spencer
v. Kemna, 523 U. S. 1, 3 (1998).

"' This case-or-controversy requirenment subsists through all stages
of federal judicial proceedings, trial and appellate. . . . The parties
must continue to have a 'personal stake in the outcone' of the lawsuit."
Spencer v. Kema, 523 U S. 1, 7 (1998) (quoting Lewis v. Continental Bank
Corp., 494 U. S. 472, 477-478 (1990)).

"[ M oot ness, however it may have cone about, sinply deprives us of
our power to act; there is nothing for us to renedy, even if we were
di sposed to do so. W are not in the business of pronouncing that past
actions which have no denonstrable continuing effect were right or wong."
Spencer v. Kemna, 523 U.S. 1, 18 (1998).

Moot ness: Capable of Repetition Yet Evadi ng Revi ew

"The capabl e-of -repetition doctrine applies only in exceptional
situations, * * * where the follow ng two circunstances are sinultaneously
present: (1) the challenged action is in its duration too short to be fully
litigated prior to cessation or expiration, and (2) there is a reasonable
expectation that the sane conplaining party will be subject to the sane
action again." Spencer v. Kema, 523 U S. 1, 17 (1998) (internal quotation
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mar ks, citations, ellipses, and brackets omtted).
Presunpti ons

"The [National Labor Relations] Board can, of course, forthrightly
and explicitly adopt counterfactual evidentiary presunptions (which are in
ef fect substantive rules of law) as a way of furthering particular |egal or
policy goals -- for exanple, the Board's irrebuttable presunption of
maj ority support for the union during the year following certification * *
*." Allentown Mack Sales and Service, Inc. v. NLRB, 522 U S. 359, 378
(1998).

Recal | of Appellate Court Mndate

“"[T]the courts of appeals are recogni zed to have an i nherent power
to recall their mandates, subject to review for an abuse of discretion.”
Cal deron v. Thonpson, 523 U.S. 538, 549 (1998).

“In light of "the profound interests in repose' attaching to the
mandate of a court of appeals, however, the power can be exercised only in
extraordi nary circunstances."” Calderon v. Thonpson, 523 U S. 538, 550
(1998) (citing 16 C. Wight, A Mller, & E. Cooper, Federal Practice and
Procedure 8§ 3938, p. 712 (2d ed. 1996)).

"The sparing use of the power [to recall the nandate] denonstrates
it is one of last resort, to be held in reserve agai nst grave, unforeseen
contingencies." Calderon v. Thonpson, 523 U.S. 538, 550 (1998).

"Finality is essential to both the retributive and the deterrent
functions of crimnal |law. " Calderon v. Thonpson, 523 U S. 538, 555 (1998).

"[We hold the general rule to be that, where a federal court of

appeal s sua sponte recalls its nandate to revisit the nerits of an earlier
deci si on denyi ng habeas corpus relief to a state prisoner, the court abuses
its discretion unless it acts to avoid a mscarriage of justice as defined
by our habeas corpus jurisprudence." Calderon v. Thonpson, 523 U.S. 538,
558 (1998).

Rel i ef From Judgnent

"The sense of [the caselaw] is that, under [Federal Rule of G vil
Procedure 60(b)] an independent action [to obtain relief froma judgnent]
shoul d be available only to prevent a grave mscarriage of justice." United
States v. Beggerly, 524 U S. 38, 47 (1998).

http://intranet/civil/appel late/maxims.htm (102 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm
Res Judi cata

""Res judicata' is the termtraditionally used to describe two
di screte effects: (1) what we now call claimpreclusion (a valid fina
adj udi cation of a claimprecludes a second action on that claimor any part
of it), see Restatenent (Second) of Judgnents 88 17-19 (1982); and (2)
i ssue preclusion, long called 'collateral estoppel' (an issue of fact or
| aw, actually litigated and resolved by a valid final judgnent, binds the
parties in a subsequent action, whether on the sane or a different claim,

see id., 8 27." Baker v. Ceneral Mdtors Corp., 522 U S. 222, 233 n.5 (1998).

"*Under the doctrine of res judicata, a judgnent on the nerits in a
prior suit bars a second suit involving the sane parties or their privies
based on the sane cause of action.'" Baker v. CGeneral Mtors Corp., 522 U.
S. 222, 238 (1998) (quoting Parklane Hosiery Co. v. Shore, 439 U S. 322,
326 n.5 (1979)).

"Under the doctrine of claimpreclusion, '[a] final judgnent on the
nmerits of an action precludes the parties or their privies from
relitigating issues that were or could have been raised in that action.'"
Ri vet v. Regions Bank of La., 522 U S. 470, 476 (1998) (quoting Federated
Departnent Stores, Inc. v. Mitie, 452 U S. 394, 398 (1981)).

“"Claimpreclusion (res judicata), as Rule 8(c) of the Federal Rules
of Civil Procedure nakes clear, is an affirmative defense." Rivet v.
Regi ons Bank of La., 522 U S. 470, 476 (1998).

Retroactivity

"[A] prescription is not nmade retroactive nerely because it draws
upon antecedent facts for its operation.” Regions Hospital v. Shalala, 522
U S. 448, 456 (1998) (citations and internal quotation marks omtted).

Ri peness

"Aclaimis not ripe for adjudication if it rests upon '"contingent
future events that may not occur as anticipated, or indeed may not occur at
all.""" Texas v. United States, 523 U. S. 296, 300 (1998) (quoting Thomas V.
Uni on Carbide Agricultural Products Co., 473 U S. 568, 580-581 (1985)
(quoting 13A C. Wight, A Mller, & E. Cooper, Federal Practice and
Procedure 8§ 3532, p. 112 (1984)).

"Ri peness 'requir[es] us to evaluate both the fitness of the issues
for judicial decision and the hardship to the parties of w thhol ding court

http://intranet/civil/appel late/maxims.htm (103 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

consideration.' Abbott Laboratories v. Gardner, 387 U. S. 136, 149 (1967).
As to fitness of the issues: Texas asks us to hold that under no

ci rcunstances can the inposition of these sanctions constitute a change

affecting voting. W do not have sufficient confidence in our powers of

i magination to affirmsuch a negative." Texas v. United States, 523 U. S.
296, 300-301 (1998).

"[Aln abstraction no graver than the '"threat to personal freedom
t hat exi sts whenever an agency regulation is pronulgated [is] * * *
i nadequate to support suit unless the person's primary conduct is
affected." Texas v. United States, 523 U S. 296, 302 (1998).

“In sum we find it too specul ati ve whet her the probl em Texas
presents will ever need solving; we find the | egal issues Texas raises not
yet fit for our consideration, and the hardship to Texas of biding its tine
i nsubstantial."” Texas v. United States, 523 U S. 296, 302 (1998).

“In decidi ng whether an agency's decision is, or is not, ripe for
judicial review, the Court has exam ned both the 'fitness of the issues for
judicial decision' and the 'hardship to the parties of w thhol ding court
consideration.' [Abbott Laboratories v. Gardner, 387 U S. 136 (1967)] at
149. To do so in this case, we nust consider: (1) whether del ayed review
woul d cause hardship to the plaintiffs; (2) whether judicial intervention
woul d i nappropriately interfere with further admnistrative action; and (3)
whet her the courts would benefit fromfurther factual devel opnent of the
i ssues presented.” Onhio Forestry Ass'n, Inc. v. Sierra Cub, 523 U S. 726,
733 (1998).

Wt hhol di ng of court consideration will not cause significant
hardship, in part, because the chall enged agency actions "do not create
adverse effects of a strictly legal kind, that is, effects of a sort that
traditionally would have qualified as harm * * * [T] hey do not conmmand
anyone to do anything or to refrain from doing anything; they do not grant,
wi t hhol d, or nodify any formal legal |icense, power, or authority; they do
not subject anyone to any civil or crimnal liability; they create no | egal
rights or obligations."” Chio Forestry Ass'n, Inc. v. Sierra dub, 523 U S.
726, 733 (1998) (paraphrasing United States v. Los Angeles & Salt Lake R
Co., 273 U. S 299, 309-310 (1927) (opinion of Brandeis, J)).

"The ripeness doctrine reflects a judgnent that the di sadvantages of
a premature review that nay prove too abstract or unnecessary ordinarily
out wei gh the additional costs of -- even repetitive -- postinplenentation
litigation." Onhio Forestry Ass'n, Inc. v. Sierra Cub, 523 U S. 726, 735
(1998).
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Standi ng: I n General

"[ A] person to whoma statute may constitutionally be applied may
not challenge that statute on the ground that it may concei vably be applied
unconstitutionally to others in situations not before the Court." Lunding
v. New York Tax Appeals Tribunal, 522 U S. 287, 320 n.4 (1998) (G nsburg,
J., dissenting) (quoting New York v. Ferber, 458 U. S. 747, 767 (1982)).

"[1]t was [once] thought that the only function of the
constitutional requirenment of standing was 'to assure that concrete
adver seness whi ch sharpens the presentation of issues,' Baker v. Carr, 369
U S 186, 204 (1962). * * * That parsinonious view of the function of
Article Ill standing has since yielded to the acknow edgnent that the
constitutional requirenent is a 'neans of "defin[ing] the role assigned to

the judiciary in a tripartite allocation of power,"' Valley Forge Christian
College v. Anericans United for Separation of Church and State, Inc., 454 U.
S. 464, 474 (1982), and 'a part of the basic charter . . . provid[ing] for
the interaction between [the federal] governnent and the governnments of the
several States,' id., at 476." Spencer v. Kema, 523 U S. 1, 11-12 (1998)
(footnote omtted).

"The '"irreduci ble constitutional mnimmof standing' contains three
requi renents. * * * First and forenost, there nust be alleged (and

ultimately proved) an "injury in fact' -- a harmsuffered by the plaintiff
that is 'concrete' and 'actual or immnent, not "conjectural" or
“hypot hetical ."" * * * Second, there nust be causation -- a fairly

traceabl e connection between the plaintiff's injury and the conpl ai ned- of
conduct of the defendant. * * * And third, there nust be redressability --

a likelihood that the requested relief will redress the alleged injury. * *
* This triad of injury in fact, causation, and redressability constitutes
the core of Article Ill's case-or-controversy requirenent, and the party

i nvoki ng federal jurisdiction bears the burden of establishing its
exi stence." Steel Co. v. CGtizens for a Better Environnent, 523 U S. 83,
102-104 (1998) (citations and footnote omtted).

"[A] white crimnal defendant has standing to object to
di scrim nation against black persons in the selection of grand jurors.”
Canpbel | v. Louisiana, 523 U S. 392, 394 (1998).

"Standing to litigate often turns on inprecise distinctions and
requires difficult |line-draw ng."” Canpbell v. Louisiana, 523 U S. 392, 397
(1998) (dictum.

"It is axiomatic that one has standing to litigate his or her own
due process rights." Canpbell v. Louisiana, 523 U S. 392, 400 (1998).
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Constitutional Standing: Causation

[ An agency's discretion to withhold a renedy does not] "destroy
Article Ill '"causation,' for we cannot know that the FEC woul d have
exercised its prosecutorial discretion in this way. Agencies often have
di screti on about whether or not to take a particular action. Yet those
adversely affected by a discretionary agency decision generally have
standing to conplain that the agency based its decision upon an i nproper
| egal ground." Federal Election Coommin v. Akins, 524 U.S. 11, 25 (1998).

Constitutional Standing: Injury in Fact

"Regardl ess of his or her skin color, the accused suffers a
significant injury in fact when the conposition of the grand jury is
tainted by racial discrimnation.” Canpbell v. Louisiana, 523 U S. 392, 398
(1998).

"[A] plaintiff cannot achieve standing to litigate a substantive
i ssue by bringing suit for the cost of bringing suit. The |itigation nust
give the plaintiff some other benefit besides rei nbursenent of costs that
are a byproduct of the litigation itself." Steel Co. v. Gtizens for a
Better Environnent, 523 U. S. 83, 107 (1998).

“"An 'interest in attorney's fees is . . . insufficient to create an
Article Il case or controversy where none exists on the nerits of the
underlying claim'" Steel Co. v. Ctizens for a Better Environnent, 523 U.

S. 83, 107 (1998) (quoting Lewis v. Continental Bank Corp., 494 U S. 472,
480 (1990)).

The Suprene Court "decline[d] to presune that collatera

consequences adequate to neet Article Ill's injury-in-fact requirenent
resulted frompetitioner's parole revocation." Spencer v. Kemna, 523 U. S

1, 14 (1998).

"[A] plaintiff suffers an "injury-in-fact' when the plaintiff fails
to obtain information which nust be publicly disclosed pursuant to a
statute." Federal Election Coormin v. Akins, 524 U S. 11, 21 (1998) (citing
Public Ctizen v. Departnent of Justice, 491 U S. 440, 449 (1989)).

"By depriving [plaintiffs] of their statutory bargaining chip, the
cancellation inflicted a sufficient |ikelihood of economc injury to
establ i sh standi ng under our precedents.” Cinton v. Gty of New York, 524
U S. 417, 432 (1998).
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"[ A] denial of a benefit in the bargaining process can itself create
an Article I'll injury, irrespective of the end result.” dinton v. Gty of
New York, 524 U. S. 417, 433-434 n.22 (1998).

"Once it is determned that a particular plaintiff is harned by the
def endant, and that the harmw Il likely be redressed by a favorable
decision, that plaintiff has standing -- regardl ess of whether there are
ot hers who woul d al so have standing to sue.” dinton v. Gty of New York,
524 U.S. 417, 434-436 (1998).

Constitutional Standing: Redressability

“"[1]t is [not] enough that respondent will be gratified by seeing
petitioner punished for its infractions and that the punishment will deter
the risk of future harm * * * Cbviously, such a principle would nake the

redressability requirenent vanish. By the nere bringing of his suit, every
plaintiff denonstrates his belief that a favorable judgnment will nake him
happi er. But although a suitor may derive great confort and joy fromthe
fact that the United States Treasury is not cheated, that a wongdoer gets
his just deserts, or that the Nation's laws are faithfully enforced, that
psychic satisfaction is not an acceptable Article IIl renedy because it
does not redress a cogni zable Article IIl injury. * * * Relief that does
not remedy the injury suffered cannot bootstrap a plaintiff into federal
court; that is the very essence of the redressability requirenent."” Stee
Co. v. Citizens for a Better Environnent, 523 U S. 83, 106-107 (1998)
(citations omtted).

St andi ng: Generalized Gievance

"[Vl]indication of the rule of law' is an "undifferentiated public
interest” that "does not suffice" to establish standing. Steel Co. v.
Ctizens for a Better Environnent, 523 U. S. 83, 106 (1998) (quotation marks
omtted).

"Whet her styled as a constitutional or prudential limt on standing,
the Court has sonetines determ ned that where | arge nunbers of Anmericans
suffer alike, the political process, rather than the judicial process, nmay
provi de the nore appropriate renedy for a widely shared grievance. * * *

[ This kind of judicial |anguage], however, invariably appears in cases
where the harmat issue is not only wdely shared, but is also of an
abstract and indefinite nature -- for exanple, harmto the 'combn concern
for obedience to law.'" Federal Election Commin v. Akins, 524 U. S 11, 23
(1998) (citations omtted).

"Oten the fact that an interest is abstract and the fact that it is
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wi dely shared go hand in hand. But their association is not invariable, and
where a harmis concrete, though wdely shared, the Court has found '"injury
in fact.'" Federal Election Commn v. Akins, 524 U S. 11, 24 (1998).

“"[T] he informational injury at issue here, directly related to
voting, the nost basic of political rights, is sufficiently concrete and
specific such that the fact that it is wdely shared does not deprive
Congress of constitutional power to authorize its vindication in the
federal courts." Federal Election Conmin v. Akins, 524 U S. 11, 24-25
(1998).

Prudential Standing: "Aggrieved"

"Hi story associates the [statutory] word 'aggrieved with a
congressional intent to cast the standing net broadly -- beyond the comon-
| aw i nterests and substantive statutory rights upon which 'prudenti al
standing traditionally rested.” Federal Election Coormin v. Akins, 524 U S.
11, 19 (1998).

Prudenti al Standing: Zone of Interests

"For a plaintiff to have prudential standing under the APA, 'the
i nterest sought to be protected by the conpl ai nant [nust be] arguably
within the zone of interests to be protected or regul ated by the
statute . . . in question.'" National Credit Union Admn. v. First Nat.
Bank & Trust Co., 522 U.S. 479, 488 (1998) (quoting Association of Data
Processing Service Organizations, Inc. v. Canp, 397 U S. 150, 153 (1970)).

"[Flor a plaintiff's interests to be arguably within the 'zone of
interests' to be protected by a statute, there does not have to be an
"indication of congressional purpose to benefit the woul d-be plaintiff.""
National Credit Union Adm n. v. First Nat. Bank & Trust Co., 522 U. S. 479,
492 (1998) (quoting Carke v. Securities Industry Assn., 479 U S. 388, 399-
400 (1987)).

“[1]n applying the 'zone of interests' test, we do not ask whether,
in enacting the statutory provision at issue, Congress specifically
intended to benefit the plaintiff. Instead, we first discern the interests
"arguably . . . to be protected' by the statutory provision at issue; we
then inquire whether the plaintiff's interests affected by the agency
action in question are anong them" National Credit Union Admn. v. First
Nat. Bank & Trust Co., 522 U.S. 479, 492 (1998).

“[1]n order to have standing under the APA, a plaintiff nmust * * *
have [nore than] an interest in enforcing the statute in question."
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National Credit Union Adm n. v. First Nat. Bank & Trust Co., 522 U. S. 479,
494 n.7 (1998).

"As conpetitors of federal credit unions, respondents certainly have
an interest inlimting the markets that federal credit unions can serve,
and the NCUA's interpretation has affected that interest by all ow ng
federal credit unions to increase their custoner base." National Credit
Union Admin. v. First Nat. Bank & Trust Co., 522 U S. 479, 493-494 (1998).

A comrercial bank's "interest in limting the markets that federa
credit unions can serve is arguably within the zone of interests to be
protected by" 12 U S.C. 1759, which inposes a "comon bond" requirenent for
nmenbership in a credit union. National Credit Union Admin. v. First Nat.
Bank & Trust Co., 522 U. S. 479, 488 (1998).

"Because of the unm stakable Iink between §8 109's express
restriction on credit union nenbership and the limtation on the nmarkets
that federal credit unions can serve, there is objectively sone indication
in the statute, * * * that respondents' interest is 'arguably within the
zone of interests to be protected” by 8 109. Hence respondents are nore
than nmerely incidental beneficiaries of 8§ 109's effects on conpetition."
National Credit Union Admn. v. First Nat. Bank & Trust Co., 522 U. S. 479,
494 n.7 (1998) (sone internal quotation nmarks omtted).

"The injury of which [plaintiffs] conplain -- their failure to
obtain relevant information -- is injury of a kind that FECA [ Federal
El ecti on Canpai gn Act] seeks to address."” Federal Election Commn v. AKins,
524 U.S. 11, 20 (1998).

Stare Deci sis

"The Court of Appeals was correct in applying [stare decisis]
despite disagreenent with [a Suprene Court precedent], for it is this
Court's prerogative alone to overrule one of its precedents.” State G| Co.

v. Khan, 522 U.S. 3, 20 (1997).

"Stare decisis reflects "a policy judgnent that "in nost matters it
is nore inportant that the applicable rule of |aw be settled than that it
be settled right.""" Agostini v. Felton, 521 U S. 203, 235 (1997) (quoting
Burnet v. Coronado G| & Gas Co., 285 U S. 393, 406 (1932) (Brandeis, J.

di ssenting)). It 'is the preferred course because it pronotes the
evenhanded, predictable, and consistent devel opnment of |egal principles,
fosters reliance on judicial decisions, and contributes to the actual and
perceived integrity of the judicial process.' Payne v. Tennessee, 501 U. S.
808, 827 (1991)." State Gl Co. v. Khan, 522 U S. 3, 20 (1997).
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"Today's opinion gives the lie to those cynics who cl aimthat
changes in this Court's jurisprudence are attributable to changes in the
Court's nenbership. It proves that the changes are attributable to nothing
but the passage of tinme (not nmuch tinme, at that), plus application of the
ancient maxim 'That was then, this is now'" County of Sacranento v.
Lews, 523 U. S. 833, 860 (1998) (Scalia, J., concurring in the judgnment).

"Stare decisis is '"the preferred course because it pronotes the
evenhanded, predictable, and consistent devel opment of |egal principles,
fosters reliance on judicial decisions, and contributes to the actual and
perceived integrity of the judicial process.'" Hohn v. United States, 524 U.
S. 236, 251 (1998) (quoting Payne v. Tennessee, 501 U. S. 808, 827 (1991)).

"Qur decisions remain binding precedent until we see fit to
reconsi der them regardl ess of whether subsequent cases have rai sed doubts
about their continuing vitality. * * * Once we have decided to reconsider a
particular rule, however, we would be remss if we did not consider the
consistency with which it has been applied in practice.” Hohn v. United
States, 524 U. S. 236, 252-253 (1998) (citations omtted).

"' Consi derations of stare decisis have special force in the area of
statutory interpretation, for here, unlike in the context of constitutional
interpretation, the legislative power is inplicated, and Congress remains
free to alter what we have done.'" Hohn v. United States, 524 U S. 236, 251
(1998) (quoting Patterson v. MlLean Credit Union, 491 U S 164, 172-173
(1989)).

"[S]tare decisis is a '"principle of policy' rather than 'an
i nexorable conmand.' * * * For exanple, we have felt |less constrained to
foll ow precedent where, as here, the opinion was rendered w thout full

briefing or argunent. * * * The role of stare decisis, furthernore, is
'sonmewhat reduced . . . in the case of a procedural rule . . . which does
not serve as a guide to |awful behavior.'" Hohn v. United States, 524 U. S.
236, 251 (1998) (citations omtted).

Stare Decisis: Enhanced Force Where Congress Has Declined to Modify
Court Deci sion

We nust bear in mnd that considerations of stare decisis weigh
heavily in the area of statutory construction, where Congress is free to

change this Court's interpretation of its legislation."" Burlington
| ndustries, Inc. v. Ellerth, 524 U S. 742, 764 (1998) (quoting Illinois
Brick Co. v. Illinois, 431 U.S. 720, 736 (1977)).
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“Nei ther party before us has urged us to depart from our customary
adherence to stare decisis in statutory interpretation, Patterson v. MlLean

Credit Union, 491 U S. 164, 172-173 (1989) (stare decisis has 'special
force' in statutory interpretation). And the force of precedent here is
enhanced by Congress's anendnent to the liability provisions of Title VI
since the Meritor decision, wthout providing any nodification of our
holding. * * * [S]ee Keene Corp. v. United States, 508 U S. 200, 212 (1993)
(applying the 'presunption that Congress was aware of [prior] judicial
interpretations and, in effect, adopted them )." Faragher v. Gty of Boca

Rat on, 524 U. S. 775, 792 (1998) (citation omtted). See id. at 804 n. 4.

Stare Decisis: Sub Silentio Hol dings
“*Wiile we are not bound by previous exercises of jurisdiction in
cases in which our power to act was not questioned but was passed sub
silentio, neither should we disregard the inplications of an exercise of
judicial authority assumed to be proper' in previous cases." Eastern
Enterprises v. Apfel, 524 U S. 498, 522 (1998) (Opinion of O Connor, J.)

(quoting Brown Shoe Co. v. United States, 370 U S. 294, 307 (1962)
(citations omtted)).

State Court Injunctions

"This Court has held it inpermssible for a state court to enjoin a
party from proceeding in a federal court, see Donovan v. Dallas, 377 U. S
408 (1964), but has not yet ruled on the credit due to a state-court
injunction barring a party fromnmaintaining litigation in another State,
see G nsburg, Judgnents in Search of Full Faith and Credit: The Last-in-
Time Rule for Conflicting Judgnents, 82 Harv. L. Rev. 798, 823 (1969)."
Baker v. General Mtors Corp., 522 U S 222, 236 n.9 (1998).

Statute of Limtations

"Alimtations period ordinarily does not begin to run until the
plaintiff has a 'conplete and present cause of action.'" Bay Area Laundry
and Dry d eaning Pension Trust Fund v. Ferbar Corp. of California, Inc.,
522 U. S. 192, 195 (1997) (quoting Rawings v. Ray, 312 U S. 96, 98 (1941)).

"Unl ess Congress has told us otherwse in the |legislation at issue,
a cause of action does not becone 'conplete and present' for limtations
purposes until the plaintiff can file suit and obtain relief."” Bay Area
Laundry and Dry O eaning Pension Trust Fund v. Ferbar Corp. of California,
Inc., 522 U.S. 192, 201 (1997).
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"Consistent with general principles governing install nment
obligations, each m ssed paynent creates a separate cause of action with
its own six-year limtations period." Bay Area Laundry and Dry C eaning
Pensi on Trust Fund v. Ferbar Corp. of California, Inc., 522 U S 192, 195
(1997).

"We cannot agree that the rule that each m ssed paynent carries its
own limtations period turns on the origin -- contractual or otherw se --
of an installnment obligation. Courts have repeatedly applied the rule in
actions to collect on installnment judgnents, even though such obligations
obvi ously are not contractual.” Bay Area Laundry and Dry C eani ng Pensi on
Trust Fund v. Ferbar Corp. of California, Inc., 522 U S. 192, 209-210
(1997).

Wiere a statute governs the "life of the underlying right," "it
limts nore than the tine for bringing a suit." Beach v. Ocwen Federa
Bank, 523 U. S. 410, 417 (1998).

"[T] he object of a statute of limtation [is] keeping stale
l[itigation out of the courts, * * * [and] |limtation statutes are ai ned at
| awsuits, not at the consideration of particular issues in |lawsuits." Beach
v. CGcwen Federal Bank, 523 U. S. 410, 415-416 (1998) (citations and internal
quot ation marks omtted).

Statutes of Limtation: Equitable Tolling

"Equitable tolling is not permssible where it is inconsistent with
the text of the relevant statute. * * * Here, the QTA [Quiet Title Act, 28
U S.C. 2409a], by providing that the statute of limtations will not begin
to run until the plaintiff 'knew or should have known of the claimof the
United States,' has already effectively allowed for equitable tolling. * *
* @ven this fact, and the unusually generous nature of the QTA s
[imtations tinme period, extension of the statutory period by additional
equitable tolling would be unwarranted. This is particularly true given
that the QIA deals with ownership of land. It is of special inportance that
| andowners know with certainty what their rights are, and the period during
whi ch those rights may be subject to challenge. Equitable tolling of the
al ready generous statute of limtations incorporated in the QTA would throw
a cloud of uncertainty over these rights, and we hold that it is
i nconpatible with the Act." United States v. Beggerly, 524 U S. 38, 48-49
(1998) (citations omtted).

Statutory Deadlines

"The Secretary's failure to neet the [statutory] deadline, a not
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unconmon occurrence when heavy | oads are thrust on adm nistrators, does not

nean that official |acked power to act beyond it. See, e.g., Brock v.
Pierce County, 476 U S. 253, 260 (1986) (even though the Secretary of Labor
did not neet a 'shall' statutory deadline, the Court 'would be nost
reluctant to conclude that every failure of an agency to observe a
procedural requirenment voids subsequent agency action')." Regions Hospital
v. Shalala, 522 U S. 448, 459 n.3 (1998).

Subst anti al Evi dence Test

"The 'substantial evidence' test itself already gives the agency the
benefit of the doubt, since it requires not the degree of evidence which

satisfies the court that the requisite fact exists, but nerely the degree

that could satisfy a reasonable factfinder. See [NLRB v.] Col unbi an
Enaneling & Stanping Co., 306 U S * * * [292, 300 (1939)]. This is an
objective test, and there is no roomwithin it for deference to an agency's

eccentric view of what a reasonable factfinder ought to demand." Allentown

Mack Sales and Service, Inc. v. NLRB, 522 U S. 359, 377 (1998) (enphasis in
original).

Summary Judgnent

"[ S]ummary judgnment serves as the ultimate screen to weed out truly
i nsubstantial |awsuits prior to trial." Crawford-el v. Britton, 523 U S.
574, 600 (1998).

"The petitioner was required to establish that there existed a
genui ne issue of material fact [to avoid summary judgnment]. Evidence which
was nerely colorable or not significantly probative woul d not have been
sufficient." Bragdon v. Abbott, 524 U S. 624, 652-653 (1998).

Transfers in Multidistrict Litigation

A district court conducting pretrial proceedi ngs pursuant to a
transfer by the Judicial Panel on Multidistrict Litigation is not
authorized by 28 U S.C. 1407(a) "to assign a transferred case to itself for
trial." Lexecon Inc. v. Mlberg Wis Bershad Hynes & Lerach, 523 U S. 26,
28 (1998).

Venue

Where noney "laundering alleged in the indictnent [under 18 U. S. C
1956(a) (1) (B)(ii) and 1957] occurred entirely in" one state, and "[t]he
currency purportedly |aundered derived fromthe unlawful distribution of
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cocaine in" a second state, venue is proper only in the first state. United
States v. Cabrales, 524 U S. 1, 3-4 (1998).

Vi enna Conventi on

"[NJeither the text nor the history of the Vienna Convention clearly
provides a foreign nation a private right of action in United States courts
to set aside a crimnal conviction and sentence for violation of consul ar
notification provisions." Breard v. G eene, 523 U S. 371, 377 (1998).

| V. SUBSTANTI VE LAW DOCTRI NES

Admralty

"The federal courts have had a unique role in admralty cases since
the birth of this Nation, because '[njaritime conmerce was . . . the
jugul ar vein of the Thirteen States.'"

California v. Deep Sea Research, Inc., 523 U S. 491, 501 (1998)
(quoting F. Frankfurter & J. Landis, The Business of the Suprenme Court 7
(1927)).

Age Discrimnation in Enploynent Act

A rel ease signed by "[a]n enpl oyee, as part of a term nation
agreenent” and the enpl oyee's recei pt of severance pay do not bar her
action under the Age Discrimnation in Enploynent Act of 1967 (ADEA), 29 U.
S.C. 621 et seq., when the release "did not conply with specific federal
statutory requirenents for a release of clainms under the" ADEA. Qubre v.
Entergy Operations, Inc., 522 U S. 422, 423-424 (1998).

Amrericans Wth Disabilities Act

"Title Il of the Anmericans with Disabilities Act of 1990 (ADA), 104

Stat. 337, 42 U.S.C. 8§ 12131 et seq., which prohibits a '"public entity’
fromdiscrimnating against a 'qualified individual wwth a disability' on
account of that individual's disability * * * covers inmates in state
prisons."” Pennsylvania Dept. of Corrections v. Yeskey, 524 U S. 206, 208
(1998).

"HI'V infection satisfies the statutory and regul atory definition of
a physical inpairnent during every stage of the disease." Bragdon v.
Abbott, 524 U.S. 624, 637 (1998).
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"[Rleproduction is a major life activity.
S. 624, 638 (1998).

Bragdon v. Abbott, 524 U.

"HV infection, even in the so-called asynptonatic phase, is an
i npai rment which substantially limts the magjor [ife activity of
reproduction."” Bragdon v. Abbott, 524 U. S. 624, 647 (1998).

Antitrust Law

"“Al t hough the Sherman Act, by its terns, prohibits every agreenent
in restraint of trade,' this Court has | ong recognized that Congress
intended to outlaw only unreasonable restraints.” State Gl Co. v. Khan,
522 U.S. 3, 10 (1997).

“"[Most antitrust clains are analyzed under a 'rule of reason,’
according to which the finder of fact nust deci de whether the questioned
practice i nposes an unreasonable restraint on conpetition, taking into
account a variety of factors, including specific information about the
rel evant business, its condition before and after the restraint was
i nposed, and the restraint's history, nature, and effect." State Ol Co. v.
Khan, 522 U.S. 3, 10 (1997).

"Per se treatnent is appropriate [under the antitrust laws] '[o0] nce
experience with a particular kind of restraint enables the Court to predict
wi th confidence that the rule of reason will condemm it.'" State G| Co. v.
Khan, 522 U S. 3, 10 (1997) (quoting Arizona v. Mricopa County Medi cal
Soc., 457 U. S. 332, 344 (1982)).

“"[T] he primary purpose of the antitrust laws is to protect
i nterbrand conpetition.” State Gl Co. v. Khan, 522 U S. 3, 15 (1997).

“[V]ertical maximum price fixing, like the majority of comrerci al
arrangenents subject to the antitrust |aws, should be eval uated under the
rule of reason."” State Gl Co. v. Khan, 522 U. S. 3, 22 (1997).

Assim |l ative Crines Act

"The [Assim lative Crinmes Act's] basic purpose is one of borrow ng
state law to fill gaps in the federal crimnal |aw that applies on federal
enclaves."” Lewis v. United States, 523 U. S. 155, 160 (1998).

"[T]he ACA's [Assim |l ative Crinmes Act's] |anguage and its gap-filing
pur pose taken together indicate that a court nust first ask the question
that the ACA s | anguage requires: |Is the defendant's 'act or om ssion .
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made puni shabl e by any enactnent of Congress.' 18 U S.C. 8§ 13(a) (enphasis
added). If the answer to this questionis 'no,' that will normally end the
matter. The ACA presumably would assimlate the statute. If the answer to
the question is 'yes,' however, the court nust ask the further question
whet her the federal statutes that apply to the 'act or om ssion' preclude
application of the state law in question, say, because its application
woul d interfere with the achi evenent of a federal policy, see Johnson v.
Yellow Cab Transit Co., 321 U. S. 383, 389-390 (1944), because the state |aw
woul d effectively rewite an offense definition that Congress carefully
considered, see Wllians [v. United States, 327 U S. 711, 718 (1946)], or
because federal statutes reveal an intent to occupy so nmuch of a field as
woul d excl ude use of the particular state statute at issue, see id., at 724
(no assim | ation where Congress has 'covered the field with uniform federal
legislation')." Lewws v. United States, 523 U S. 155, 164-165 (1998).

Attorney-Cient Privilege

"[NNotes of an initial interviewwth a client shortly before the
client's death * * * are protected by the attorney-client privilege" even
after the client's death.” Swidler and Berlin v. United States, 524 U. S.
399, 401 (1998).

"The [attorney-client] privilege is intended to encourage 'full and
frank communi cati on between attorneys and their clients and thereby pronote
broader public interests in the observance of |aw and the adm nistration of
justice.'" Swdler and Berlin v. United States, 524 U S. 399, 403 (1998)
(quoting Upjohn Co. v. United States, 449 U. S. 383, 389 (1981).

Bankrupt cy Act

"[ A] debt arising froma nedical mal practice judgnment, attributable
to negligent or reckless conduct,"” does not fall wi thin the Bankruptcy Code
exception fromdischargeability of a debt "for willful and malicious injury
by the debtor to another,” (11 U S.C. 523(a)(6)) and thus is dischargeable.
Kawaauhau v. Geiger, 523 U. S. 57, 59 (1998).

Bankruptcy Act: Fraud Exception

The Bankruptcy Code exception from di scharge in bankruptcy
applicable to ""any debt . . . for noney, property, services, or
credit, to the extent obtained by' fraud [11 U S. C. 523(a)(2)(A]
enconpasses any liability arising fromnoney, property, etc., that is
fraudul ently obtained, including treble damages, attorney's fees, and other
relief that may exceed the val ue obtained by the debtor.” Cohen v. de |la
Cruz, 523 U. S. 213, 223 (1998).
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Statutory context indicates that phrase "debt for" is not limted to
restitutionary sense of "liability on a claimto obtain,"” but instead "is
used t hroughout to nean 'debt as a result of,' 'debt with respect to,'

"debt by reason of,'" and the like * * *." Cohen v. de la Cruz, 523 U. S.
213, 220 (1998).

"We, however, "will not read the Bankruptcy Code to erode past
bankruptcy practice absent a clear indication that Congress intended such a
departure' * * * " Cohen v. de la Cruz, 523 U. S. 213, 221 (1998) (quoting
Pennsyl vania Dept. of Public Wl fare v. Davenport, 495 U S. 552, 563
(1990)).

Bri bery: Elenments of

"[T] he federal bribery statute codified at 18 U S.C. §8 666 [is not]
limted to cases in which the bribe has a denonstrated effect upon federal
funds."” Salinas v. United States, 522 U S. 52, 54 (1997).

"The phrase ["anything of value" in the federal bribery statute, 18
U S C 666(a)(1)(B),] enconpasses all transfers of personal property or
ot her val uabl e consideration in exchange for the influence or reward."
Salinas v. United States, 522 U. S. 52, 57 (1997).

Capi tal Puni shnent

“"[ T] he Ei ghth Anendnent [does not] require[] that a capital jury be
instructed on the concept of mtigating evidence generally, or on
particular statutory mtigating factors.” Buchanan v. Angel one, 522 U.S.
269, 270 (1998).

"[Q ur cases have distinguished between two different aspects of the
capi tal sentencing process, the eligibility phase and the sel ecti on phase.
Tuilaepa v. California, 512 U.S. 967, 971 (1994). In the eligibility phase,
the jury narrows the class of defendants eligible for the death penalty,

of ten through consideration of aggravating circunmstances. lbid. In the

sel ection phase, the jury determ nes whether to i npose a death sentence on
an eligible defendant. 1d., at 972." Buchanan v. Angel one, 522 U.S. 269,
275 (1998).

"It isinregard to the eligibility phase that we have stressed the
need for channeling and limting the jury's discretion to ensure that the
death penalty is a proportionate punishnent and therefore not arbitrary or
capricious in its inposition. In contrast, in the selection phase, we have
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enphasi zed the need for a broad inquiry into all relevant mtigating
evidence to allow an individualized determ nation." Buchanan v. Angel one,
522 U. S. 269, 275-276 (1998).

CERCLA

“[ U nder the Conprehensive Environnental Response, Conpensation, and
Liability Act of 1980 (CERCLA), 94 Stat. 2767, as anended, 42 U . S.C. § 9601

et seq., * * * a parent corporation that actively participated in, and
exerci sed control over, the operations of a subsidiary may [not], w thout
nore, be held |iable as an operator of a polluting facility owned or
operated by the subsidiary * * * unless the corporate veil nay be pierced.
But a corporate parent that actively participated in, and exercised control
over, the operations of the facility itself may be held directly liable in
its owmn right as an operator of the facility.” United States v. Bestfoods,
524 U.S. 51, 55 (1998).

"CERCLA liability may turn on operation as well as ownership, and
nothing in the statute's terns bars a parent corporation fromdirect
liability for its own actions in operating a facility owned by its
subsidiary." United States v. Bestfoods, 524 U S. 51, 64 (1998).

“[ U nder CERCLA, an operator is sinply soneone who directs the
wor ki ngs of, manages, or conducts the affairs of a facility. To sharpen the
definition for purposes of CERCLA s concern with environnental
contam nati on, an operator nust nmanage, direct, or conduct operations
specifically related to pollution, that is, operations having to do with
t he | eakage or di sposal of hazardous waste, or decisions about conpliance
with environnmental regulations.” United States v. Bestfoods, 524 U S. 51,
66- 67 (1998).

Conspi racy

"A conspiracy nmay exi st even if a conspirator does not agree to
commt or facilitate each and every part of the substantive offense.”
Salinas v. United States, 522 U. S. 52, 63 (1997).

It is "the common-|law principle that, so long as they share a common
pur pose, conspirators are |iable for the acts of their co-conspirators.”
Salinas v. United States, 522 U S. 52, 64 (1997).

"A conspirator nmust intend to further an endeavor which, if
conpleted, would satisfy all of the elenents of a substantive crim nal
of fense, but it suffices that he adopt the goal of furthering or
facilitating the crimnal endeavor." Salinas v. United States, 522 U S. 52,
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65 (1997).
Constitutional Tort Alleging |nproper Mdtive

The D.C. Grcuit's creation of a heightened burden of proof for
constitutional tort clains alleging inproper notive "is that court's | atest
effort to address a potentially serious problem Because an official's
state of mnd is 'easy to allege and hard to disprove,' insubstanti al
clains that turn on inproper intent nay be | ess anenable to summary
di sposition than other types of clains agai nst governnent officials."
Crawford-el v. Britton, 523 U. S. 574, 584-585 (1998) (quoting Craw ord-el

v. Britton, 93 F.3d 813, 816, 821 (D.C. GCr. 1996) (en banc)).

“The immnity standard in Harlow [v. Fitzgerald, 457 U S. 800
(1982),] itself elimnates all notive-based clains in which the official's
conduct did not violate clearly established law. " Crawford-el v. Britton,
523 U. S. 574, 592 (1998).

“[T]here is a strong public interest in protecting public officials
fromthe costs associated with the defense of damages actions. That
interest is best served by a defense that pernmts insubstantial |awsuits to
be quickly termnated." Crawford-el v. Britton, 523 U S. 574, 590 (1998)
(footnote omtted).

"[Qur cases denonstrate that questions regarding pleading,
di scovery, and sunmary judgnent are nost frequently and nost effectively
resol ved either by the rul emaki ng process or the |egislative process.”
Crawford-el v. Britton, 523 U S. 574, 595 (1998) (rejecting D.C. Circuit's
court -fashi oned burden of proof).

“"When a plaintiff files a conplaint against a public official
alleging a claimthat requires proof of wongful notive, the trial court
nmust exercise its discretion in a way that protects the substance of the
qualified immunity defense. It nust exercise its discretion so that
officials are not subjected to unnecessary and burdensone di scovery or
trial proceedings.” Crawford-el v. Britton, 523 U S. 574, 597-598 (1998).

To guard agai nst unnecessary and burdensone discovery in qualified
i mmunity cases, "[t]he court may [first] insist that the plaintiff 'put
forward specific, nonconclusory factual allegations' that establish
i nproper notive causing cognizable injury in order to survive a
predi scovery notion for dismssal or sunmary judgnent. * * * This option
exists even if the official chooses not to plead the affirmative defense of
qualified immunity. Second, if the defendant does plead the imunity
defense, the district court should resolve that threshold question before
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permtting discovery. * * * To do so, the court nust determ ne whether,
assumng the truth of the plaintiff's allegations, the official's conduct
violated clearly established | aw. Because the fornmer option of demandi ng
nore specific allegations of intent places no burden on the defendant-
official, the district judge may choose that alternative before resolving
the i munity question, which sonetines requires conplicated anal ysis of

| egal issues." Crawford-el v. Britton, 523 U S. 574, 598 (1998) (footnote
and citations omtted).

Contract Law

"[Clontracts tainted by m stake, duress, or even fraud are voi dabl e
at the option of the innocent party."” Qubre v. Entergy Qperations, Inc.,
522 U.S. 422, 425 (1998).

“[1]in equity, a person suing to rescind a contract, as arule, is
not required to restore the consideration at the very outset of the
litigation." Qubre v. Entergy Operations, Inc., 522 U S. 422, 426 (1998).

Cor porate Veil

"It is a general principle of corporate |aw deeply '"ingrained in our
econom ¢ and | egal systens' that a parent corporation (so-called because of
control through ownership of another corporation's stock) is not liable for
the acts of its subsidiaries.” United States v. Bestfoods, 524 U S. 51, 61
(1998) (quoting Douglas & Shanks, Insulation fromLiability Through
Subsi diary Corporations, 39 Yale L.J. 193 (1929)).

"But there is an equally fundanental principle of corporate |aw,
applicable to the parent-subsidiary relationship as well as generally, that
the corporate veil may be pierced and the sharehol der held |iable for the

corporation's conduct when, inter alia, the corporate formwould otherw se
be m sused to acconplish certain wongful purposes, nost notably fraud, on
t he sharehol der's behalf." United States v. Bestfoods, 524 U S. 51, 62
(1998).

Crimnal Law. Lesser |Included O fenses

"[S]tate trial courts [are not constitutionally required] to
instruct juries on offenses that are not |esser included offenses of the
charged [capital] crime under state |aw. " Hopkins v. Reeves, 524 U S. 88,
90 (1998).

Death On the Hi gh Seas Act (" DOHSA")
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"DOHSA expresses Congress' judgnent that there should be no
[survival action for non-pecuniary injuries such as pre-death pain and
suffering] in cases of death on the high seas. By authorizing only certain
surviving relatives to recover danmages, and by limting damages to the
pecuni ary | osses sustained by those relatives, Congress provided the
excl usive recovery for deaths that occur on the high seas."” Dooley v.
Korean Air Lines Co., 524 U S. 116, 123 (1998).

Due Process

"The core of due process is the right to notice and a neani ngf ul
opportunity to be heard." Lachance v. Erickson, 522 U S. 262, 266 (1998).

Due Process: Life or Liberty Interest

"[ Rl espondent * * * nust have a protected life or liberty interest
in the [process he is challenging]. OGherwwse * * * he is asserting nerely
a protected interest in process itself, which is not a cognizable claim™
Chio Adult Parole Authority v. Wodard, 523 U. S. 272, 279-280 n.2 (1998)
(opinion of four Justices) (citing Aimyv. Waki nekona, 461 U S. 238, 249-
250 (1983)).

Due Process: Substantive

"[A] police officer [does not] violate[] the Fourteenth Amendnent's
guar ant ee of substantive due process by causing death through deliberate or
reckless indifference to life in a high-speed autonobile chase ai ned at
appr ehendi ng a suspected offender. * * * [1]n such circunstances only a
purpose to cause harmunrelated to the legitinmate object of arrest wll
satisfy the elenent of arbitrary conduct shocking to the conscience,
necessary for a due process violation." County of Sacranento v. Lews, 523
U S. 833, 836 (1998).

"[We have 'always been reluctant to expand the concept of
substantive due process * * *.'" County of Sacranento v. Lew s, 523 U. S.
833, 842 (1998) (quoting Collins v. Harker Heights, 503 U S. 115, 125
(1992)).

[Where a particular Anmendnent provides an explicit textual source
of constitutional protection against a particular sort of governnent
behavi or, that Amendnent, not the nore generalized notion of substantive
due process, nust be the guide for analyzing these clains.'" County of
Sacranento v. Lews, 523 U S. 833, 842 (1998) (quoting Al bright v. diver,
510 U. S. 266, 273 (1994) (plurality opinion of Rehnquist, C J.) (quoting
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Graham v. Connor, 490 U.S. 386, 395 (1989) (internal quotation marks
omtted)).

[ T] he touchstone of due process is protection of the individual
against arbitrary action of government * * * '" County of Sacranento v.
Lews, 523 U. S. 833, 845 (1998) (quoting WIff v. MDonnell, 418 U S. 539,
558 (1974)).

"Qur cases dealing with abusive executive action have repeatedly
enphasi zed that only the nost egregious official conduct can be said to be
arbitrary in the constitutional sense * * * " County of Sacranento v.
Lew s, 523 U. S. 833, 846 (1998) (internal quotation marks omtted).

"[Flor half a century now we have spoken of the cogni zable | evel of
executive abuse of power as that which shocks the conscience." County of
Sacranento v. Lews, 523 U. S. 833, 846 (1998).

"Whil e the neasure of what is conscience shocking is no calibrated
yard stick, it does, as Judge Friendly put it, 'poin[t] the way.'" County
of Sacramento v. Lewis, 523 U. S. 833, 847 (1998) (quoting Johnson v. dick,
481 F.2d 1028, 1033 (2nd Cir.), cert. denied, 414 U.S. 1033 (1973).

"Just as a purpose to cause harmis needed for Ei ghth Amendnent
liability in a riot case, so it ought to be needed for due process
l[iability in a pursuit case. Accordingly, we hold that high-speed chases
with no intent to harm suspects physically or to worsen their |egal plight
do not give rise to liability under the Fourteenth Anendnent, redressible
by an action under 8 1983." County of Sacranento v. Lews, 523 U. S. 833,
854 (1998) (footnote omtted).

"[ E] xecutive action challenges raise a particular need to preserve
the constitutional proportions of constitutional clains, |est the
Constitution be denoted to what we have called a font of tort law Thus, in
a due process challenge to executive action, the threshold question is
whet her the behavi or of the governnental officer is so egregious, so
outrageous, that it nmay fairly be said to shock the contenporary
consci ence. That judgment nmay be inforned by a history of liberty
protection, but it necessarily reflects an understanding of traditional
executive behavior, of contenporary practice, and of the standards of bl ane
generally applied to them Only if the necessary condition of egregious
behavi or were satisfied would there be a possibility of recognizing a
substantive due process right to be free of such executive action, and only
then m ght there be a debate about the sufficiency of historical exanples
of enforcenent of the right clainmed, or its recognition in other ways."
County of Sacranento v. Lews, 523 U.S. 833, 848 n.8 (1998).
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El ecti ons

"[1]t is well settled that the El ections C ause grants Congress 'the
power to override state regulations' by establishing uniformrules for
federal elections, binding on the States." Foster v. Love, 522 U S 67, 69
(1977) (quoting U.S. TermLimts, Inc. v. Thornton, 514 U S. 779, 832-833
(1995)).

El event h Anmrendnent

“[In a diversity case,] [t]he presence of the nondiverse party
automatically destroys original jurisdiction: No party need assert the
defect. No party can wai ve the defect or consent to jurisdiction. * * * No
court can ignore the defect; rather a court, noticing the defect, nust
raise the matter on its own. * * *

"The El eventh Anmendnent, however, does not automatically destroy
original jurisdiction. Rather, the El eventh Arendnent grants the State a
| egal power to assert a sovereign inmunity defense should it choose to do
so. The State can waive the defense. * * * Nor need a court raise the
defect on its own. Unless the State raises the natter, a court can ignore
it." Wsconsin Dep't of Corrections v. Schacht, 524 U. S. 381, 389 (1998)
(citations omtted).

“"A State's proper assertion of an El eventh Amendnent bar after
removal neans that the federal court cannot hear the barred claim But that
ci rcunst ance does not destroy renoval jurisdiction over the remaining
clainms in the case before us. A federal court can proceed to hear those

other clains, and the District Court did not err in doing so." Wsconsin
Dep't of Corrections v. Schacht, 524 U. S. 381, 392-393 (1998).

Equal Protection: State Taxation

“[1]n the equal protection context, 'inequalities that result not

fromhostile discrimnation, but occasionally and incidentally in the
application of a [tax] systemthat is not arbitrary in its classification,
are not sufficient to defeat the |law.' Maxwell [v. Bugbee, 250 U S. 525,
543 (1919)].

"We have described this balance as "a rule of substantial equality
of treatnent' for resident and nonresident taxpayers. Austin v. New
Hanpshire, 420 U. S. 656, 665 (1975)." Lunding v. New York Tax Appeals
Tribunal, 522 U S. 287, 297-298 (1998).
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ERI SA

"The Enpl oyee Retirenent |Incone Security Act of 1974 (ERI SA), as
anmended by the Consolidated Omi bus Budget Reconciliation Act of 1985
(COBRA), * * * [does not allow] an enployer to deny COBRA continuation
coverage [under a group health plan] to a qualified beneficiary who is
covered under another group health plan at the tine he nakes his COBRA
el ection."” Geissal v. More Medical Corp., 524 U S. 74, 76 (1998).

Export d ause

"[T] he Export Clause allows no roomfor any federal tax, however
general ly applicable or nondiscrimnatory, on goods in export transit."
United States v. United States Shoe Corp., 523 U S. 360, 367 (1998).

"*IWe nmust regard things rather than nanes,’' * * * in determ ning
whet her an inposition on exports ranks as a tax. The crucial question is
whet her the ["tax" at issue] is a tax on exports in operation as well as
nonmencl ature or whether, despite the | abel Congress has put on it, the
exaction is instead a bona fide user fee." United States v. United States
Shoe Corp., 523 U. S. 360, 367 (1998) (quoting Pace v. Burgess, 92 U S. 372,
376 (1876)).

ERI SA

"The Enpl oyee Retirenent |Incone Security Act of 1974 (ERI SA), as
anmended by the Consolidated Omi bus Budget Reconciliation Act of 1985
(COBRA), * * * [does not allow] an enployer to deny COBRA continuation
coverage [under a group health plan] to a qualified beneficiary who is
covered under another group health plan at the time he makes his COBRA
el ection." Ceissal v. More Medical Corp., 524 U S. 74, 76 (1998).

Faci al Chal | enges

"Facial invalidation '"is, manifestly, strong nedicine' that 'has
been enpl oyed by the Court sparingly and only as a last resort.' * * * To
prevail, respondents nust denonstrate a substantial risk that application
of the provision will lead to the suppression of speech.” Nationa
Endownent for the Arts v. Finley, 524 U S. 569, 580 (1998) (quoting
Broadrick v. Cklahoma, 413 U.S. 601, 613 (1973)).

Fal se St atenents

"[NJeither the Due Process Clause [n]Jor the Gvil Service Reform Act
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(CSRA), 5 U S.C 8§ 1101 et seq., precludes a federal agency from
sanctioni ng an enpl oyee for nmaking fal se statenents to the agency regardi ng
al | eged enpl oynent -rel ated m sconduct on the part of the enployee."
Lachance v. Erickson, 522 U S. 262, 264 (1998).

"*Qur legal system provides nethods for challenging the Governnent's
right to ask questions -- lying is not one of them A citizen may decline
to answer the question, or answer it honestly, but he cannot with inpunity
knowi ngly and willfully answer with a fal sehood."” Lachance v. Erickson, 522
U S 262, 265 (1998) (quoting Bryson v. United States, 396 U S. 64, 72
(1969) (footnote omtted)).

“[T]here is [no] exception to crimnal liability under 18 U S.C. §
1001 for a false statenent that consists of the nere denial of w ongdoing,
the so-called 'excul patory no.'" Brogan v. United States, 522 U S. 398, 399
(1998).

Federal Credit Uni ons

"Because we conclude that Congress has nmade it clear that the sane
common bond of occupati on nust unite each nenber of an occupationally
defined federal credit union, we hold that the NCUA's contrary
interpretation is inpermssible under the first step of Chevron." National
Credit Union Admn. v. First Nat. Bank & Trust Co., 522 U S. 479, 500
(1998) (enphasis in original).

Federal El ection Canpai gn Act

[ Under the Federal Election Canpaign Act, the term"political
commttee" has] "a much broader scope” [than the term"political action
commttee."] Federal Election Cormin v. Akins, 524 U. S. 11, 15 (1998).

Fifth Amendnent: Privilege Against Self-Incrimnation

"It is well established that a crimnal defendant's right to testify
does not include the right to commt perjury." Lachance v. Erickson, 522 U.
S. 262, 266 (1998).

“[T]he "prevailing rule [is] that the Fifth Anmendnent does not
forbid adverse inferences against parties to civil actions when they refuse
to testify.'" Lachance v. Erickson, 522 U S. 262, 267-268 (1998) (quoting
Baxter v. Palm giano, 425 U. S. 308, 318 (1976)).

"[Cloncern with foreign prosecution is beyond the scope of the Self-
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Incrimnation Clause.” United States v. Balsys, 524 U. S. 666, 669 (1998).

"Resident aliens * * * are considered 'persons' for purposes of the
Fifth Anendnent and are entitled to the sane protections under the C ause
as citizens." United States v. Balsys, 524 U S. 666, 671 (1998).

"[T]he risk that [the testinony of a resident alien] m ght subject
himto deportation is not a sufficient ground for asserting the privilege,
given the civil character of a deportation proceeding.” United States v.
Bal sys, 524 U.S. 666, 671 (1998).

Fil ed-Rate Doctri ne

[Under the filed-rate doctrine comon to the Communications Act and
the Interstate Coomerce Act,] "even if a carrier intentionally
m srepresents its rate and a custoner relies on the m srepresentation, the
carrier cannot be held to the promsed rate if it conflicts wth the
published tariff." Anerican Tel ephone and Tel egraph Co. v. Central Ofice
Tel ephone, Inc., 524 U. S. 214, 222 (1998).

[ The filed-rate doctrine applies to service variations as well as to
pricing.] "Rates * * * do not exist in isolation. They have nmeaning only
when one knows the services to which they are attached. Any claimfor
excessive rates can be couched as a claimfor inadequate services and vice
versa." Anerican Tel ephone and Tel egraph Co. v. Central Ofice Tel ephone,
Inc., 524 U.S. 214, 223 (1998).

First Amendnent: Freedom of Speech

"When a public broadcaster exercises editorial discretion in the
sel ection and presentation of its progranmng, it engages in speech
activity. * * * Al though progranm ng decisions often involve the
conpilation of the speech of third parties, the decisions nonethel ess
constitute comuni cative acts." Arkansas Educational Tel evision Commin v.
Forbes, 523 U. S. 666, 674 (1998).

"“Al t hough public broadcasting as a general matter does not |end
itself to scrutiny under the forum doctrine, candi date debates present the
narrow exception to the rule." Arkansas Educational Tel evision Conmin v.
Forbes, 523 U. S. 666, 675 (1998).

"Were it faced with the prospect of cacophony, on the one hand, and
First Amendnent liability, on the other, a public television broadcaster
m ght choose not to air candidates' views at all." Arkansas Educati onal
Tel evision Conmin v. Forbes, 523 U S. 666, 681 (1998).
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First Amendnent: Governnent as Patron

"[All though the First Amendnent certainly has application in the
subsi dy context, we note that the Governnent may allocate conpetitive
fundi ng according to criteria that would be inperm ssible were direct
regul ati on of speech or a crimnal penalty at stake. So long as |egislation
does not infringe on other constitutionally protected rights, Congress has
wide latitude to set spending priorities.” National Endownrent for the Arts
v. Finley, 524 U S. 569, 587-588 (1998).

"[When the Governnent is acting as patron rather than as sovereign,
t he consequences of inprecision are not constitutionally severe.

"I'n the context of selective subsidies, it is not always feasible
for Congress to legislate with clarity."” National Endownent for the Arts v.
Finley, 524 U S. 569, 589 (1998).

“"[1]t is well established that 'decency' is a perm ssible factor
where 'educational suitability' notivates its consideration.” National
Endownrent for the Arts v. Finley, 524 U S. 569, 584 (1998) (quoting Board
of Ed., Island Trees Union Free School Dist. No. 26 v. Pico, 457 U S. 853,
871 (1982)).

"As the dissent below noted, it would be 'inpossible to have a
hi ghly sel ective grant program w t hout denying noney to a | arge anount of
constitutionally protected expression.' 100 F.3d, at 685 (opinion of
Kleinfeld, J.). The 'very assunption' of NEA is that grants will be awarded
according to the "artistic worth of conpeting applicants,' and absol ute
neutrality is sinply 'inconceivable.' Advocates for the Arts v. Thonson,
532 F.2d 792, 795-796 (CA 1), cert. denied, 429 U S. 894 (1976)." Nati onal
Endownent for the Arts v. Finley, 524 U S. 569, 585-586 (1998).

First Amendnent: Traditional Public Fora

“"Traditional public fora are defined by the objective
characteristics of the property, such as whether, 'by long tradition or by
governnment fiat,' the property has been 'devoted to assenbly and debate.’
Perry Ed. Ass'n [v. Perry Local Educators' Ass'n, 460 U S. 37 (1983)] at
45. The governnment can exclude a speaker froma traditional public forum
"only when the exclusion is necessary to serve a conpelling state interest
and the exclusion is narrowmy drawn to achieve that interest.' Cornelius
[v. NAACP Legal Defense & Ed. Fund, Inc., 473 U S. 788 (1985)] at 800."

Ar kansas Educational Tel evision Conmin v. Forbes, 523 U S. 666, 677 (1998).
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First Amendnent: Designated Public Fora

"Designated public fora, in contrast, are created by purposeful
governnmental action. 'The governnment does not create a [designated] public
forum by inaction or by permtting limted discourse, but only by
intentionally opening a nontraditional public forumfor public discourse.’
* * * Hence 'the Court has | ooked to the policy and practice of the
government to ascertain whether it intended to designate a place not
traditionally open to assenbly and debate as a public forum®' * * * |f the
gover nnent excl udes a speaker who falls within the class to which a
designated public forumis made generally available, its action is subject
to strict scrutiny." Arkansas Educational Television Conmin v. Forbes, 523
U S 666, 677 (1998) (quoting Cornelius v. NAACP Legal Defense & Ed. Fund,
Inc., 473 U.S. 788, 802 (1985)).

"To create a forumof this type, the governnent nust intend to make
the property 'generally available,' * * * to a class of speakers." Arkansas
Educati onal Television Conmin v. Forbes, 523 U S. 666, 678 (1998) (quoting
Wdmar v. Vincent, 454 U S. 263, 264 (1981)).

"A designated public forumis not created when the governnent all ows
sel ective access for individual speakers rather than general access for a
cl ass of speakers." Arkansas Educational Television Commin v. Forbes, 523 U.
S. 666, 679 (1998).

First Amendnent: Nonpublic Fora and Non-Fora

"Qther governnent properties are either nonpublic fora or not fora
at all. * * * The governnent can restrict access to a nonpublic forum"'as
|l ong as the restrictions are reasonable and [are] not an effort to suppress
expression nerely because public officials oppose the speaker's view '"
Arkansas Educational Television Conmin v. Forbes, 523 U S. 666, 677-678
(1998) (quoting Cornelius v. NAACP Legal Defense & Ed. Fund, Inc., 473 U S
788, 800 (1985)).

"To be consistent with the First Anmendnent, the exclusion of a
speaker from a nonpublic forum nust not be based on the speaker's vi ewpoi nt
and nust ot herw se be reasonable in |ight of the purpose of the property.”
Arkansas Educational Television Conmin v. Forbes, 523 U S. 666, 682 (1998).

Forfeitures

"[A] punitive forfeiture violates the Excessive Fines Clause if it
is grossly disproportional to the gravity of a defendant's offense.” United
States v. Bajakajian, 524 U. S. 321, 334 (1998).
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"[ T] he question whether a fine is constitutionally excessive calls
for the application of a constitutional standard to the facts of a
particul ar case, and in this context de novo review of that question is
appropriate.” United States v. Bajakajian, 524 U S. 321, 337 n.10 (1998).

"The "qguilty property' theory behind in remforfeiture can be traced
to the Bible, which describes property being sacrificed to God as a neans
of atoning for an offense. See Exodus 21:28. In nedieval Europe and at
comon | aw, this concept evolved into the | aw of deodand, in which
of fendi ng property was condemmed and confi scated by the church or the Crown
in renmediation for the harmit had caused. See 1 M Hale, Pleas of the
Crown 420-424 (1st Am ed. 1847); 1 W Bl ackstone, Commentaries on the Law
of Engl and 290-292 (1765); O Holnmes, The Comon Law 10-13, 23-27 (M Howe
ed. 1963)." United States v. Bajakajian, 524 U S. 321, 330 n.5 (1998).

Forfeitures: Cvil In Remv. Crimnal

"The theory behind [civil in ren] forfeitures was the fiction that
the action was directed against 'guilty property,' rather than against the

of fender hinself." See, e.g., Various Itens of Personal Property v. United
States, 282 U. S. 577, 581 (1931) ('[I]t is the property which is proceeded
agai nst, and, by resort to a legal fiction, held guilty and condemed as

though it were conscious instead of inaninmate and insentient'); see also R
Wapl es, Proceedings In Rem 13, 205-209 (1882). Historically, the conduct of
the property owner was irrelevant; indeed, the owner of forfeited property

could be entirely innocent of any crine. See, e.g., Oiget v. United
States, 125 U. S. 240, 246 (1888) ("[T]he nerchandise is to be forfeited
irrespective of any crimnal prosecution. . . . The person punished for the
of fence may be an entirely different person fromthe owner of the

nmer chandi se, or any person interested in it. The forfeiture of the goods of
the principal can formno part of the personal punishnent of his agent").
As Justice Story expl ai ned:

"The thing is here primarily considered as the offender, or rather
the offence is attached primarily to the thing; and this, whether the

of fence be malum prohibitum or malumin se. . . . [T]he practice has been,
and so this Court understand the law to be, that the proceeding in rem
stands i ndependent of, and wholly unaffected by any crimnal proceeding in
personam' The Palnyra, 12 Weat.[1,] 14-15 [(1827)].

Traditional in remforfeitures were thus not considered puni shnent
agai nst the individual for an offense.” United States v. Bajakajian, 524 U.
S. 321, 330-331 (1998) (footnote omtted).
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Fourth Anendnent: Search and Sei zure

"[ T] he Fourth Amendnent [does not hold] officers to a higher
standard than [reasonabl e suspici on] when a 'no-knock' entry results in the
destruction of property.” United States v. Ramrez, 523 U S. 65, 68 (1998).

"Excessive or unnecessary destruction of property in the course of a
search may violate the Fourth Anendnent, even though the entry itself is
|awful and the fruits of the search are not subject to suppression.” United
States v. Ramrez, 523 U. S. 65, 71 (1998).

"Attenpted seizures of a person are beyond the scope of the Fourth
Amendnent . " County of Sacranento v. Lewis, 523 U. S. 833, 845 n.7 (1998).

Full Faith and Credit

"The Full Faith and Credit Cl ause does not conpel 'a state to
substitute the statutes of other states for its own statutes dealing with a
subject matter concerning which it is conpetent to legislate.' Pacific
Enpl oyers Ins. Co. v. Industrial Accident Conmin, 306 U S. 493, 501 (1939)
* * *  Regarding judgnents, however, the full faith and credit obligation
is exacting. A final judgnent in one State, if rendered by a court with
adj udi catory authority over the subject matter and persons governed by the
judgnent, qualifies for recognition throughout the |and. For claimand
i ssue preclusion (res judicata) purposes, in other words, the judgnent of
the rendering State gains nationw de force." Baker v. Ceneral Mdttors Corp.,
522 U. S. 222, 232-233 (1998) (footnote omtted).

"[Q ur decisions support no roving 'public policy exception' to the

full faith and credit due judgnents."” Baker v. General Mdtors Corp., 522 U
S. 222, 233 (1998) (enphasis in original).

"The Court has never placed equity decrees outside the full faith
and credit domain. Equity decrees for the paynent of noney have | ong been
consi dered equi valent to judgnents at law entitled to nationw de
recognition.” Baker v. General Mtors Corp., 522 U S. 222, 234 (1998).

“"Full faith and credit, however, does not nean that States nust
adopt the practices of other States regarding the tine, manner, and
nmechani sms for enforcing judgnments. Enforcenent neasures do not travel with
the sister state judgnent as preclusive effects do; such neasures remain
subject to the evenhanded control of foruml|aw " Baker v. General Mtors
Corp., 522 U S. 222, 235 (1998).
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"M chigan has no authority to shield a witness from anot her
jurisdiction's subpoena power in a case involving persons and causes
out si de M chi gan's governance. Recognition, under full faith and credit, is
owed to dispositions Mchigan has authority to order. But a M chi gan decree
cannot command obedi ence el sewhere on a matter the M chigan court | acks
authority to resolve." Baker v. Ceneral Mdtors Corp., 522 U S. 222, 240-241
(1998).

| munity: Absol ute

"Thus, in determning imunity, we examne 'the nature of the
function perforned, not the identity of the actor who perforned it.""
Kalina v. Fletcher, 522 U S. 118, 127 (1997) (quoting Forrester v. Wite,
484 U.S. 219, 229 (1988)).

A prosecutor's "activities in connection with the preparati on and
filing of two of the three charging docunents -- the information and the
notion for an arrest warrant -- are protected by absolute immunity." Kalina
v. Fletcher, 522 U S. 118, 129 (1997).

| munity: Indian Tribes

"As a matter of federal law, an Indian tribe is subject to suit only
where Congress has authorized the suit or the tribe has waived its
immunity." Kiowa Tribe of Cklahoma v. Manufacturing Technol ogies, Inc., 523
U S. 751, 754 (1998).

“"Tribes enjoy immunity fromsuits on contracts, whether those
contracts involve governnental or commercial activities and whet her they
were nmade on or off a reservation. Congress has not abrogated this
i munity, nor has petitioner waived it, so the inmmunity governs this case."
Kiowa Tri be of Oklahoma v. Manufacturing Technologies, Inc., 523 U S. 751,
760 (1998).

“I'n [tribal inmunity as in foreign sovereign inmunity], Congress is
in a position to weigh and accommodate the conpeting policy concerns and
reliance interests. The capacity of the Legislative Branch to address the
i ssue by conprehensive | egislation counsels sonme caution by us in this
area."” Kiowa Tribe of Cklahonma v. Manufacturing Technologies, Inc., 523 U.
S. 751, 759 (1998).

| munity: Legislative Actions

"It is well established that federal, state, and regional
| egislators are entitled to absolute immunity fromcivil liability for
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their legislative activities. * * * [L]ocal officials performng

| egislative functions, [including "their acts of introducing, voting for,
and signing an ordinance elimnating the governnent office held by" the

plaintiff,] are entitled to the same protection."” Bogan v. Scott-Harris,

523 U. S. 44, 46 (1998).

"*The rule is well settled, that where the | aw requires absolutely a
mnisterial act to be done by a public officer, and he neglects or refuses
to do such act, he may be conpelled to respond in damages to the extent of
the injury arising fromhis conduct.'" Bogan v. Scott-Harris, 523 U. S. 44,
51-52 (1998) (quoting Any v. Supervisors, 11 Wall. 136, 138 (1871)).

"Thus, we now nake explicit what was inplicit in our precedents:
Local legislators are entitled to absolute inmunity from$§8 1983 liability
for their legislative activities." Bogan v. Scott-Harris, 523 U S. 44, 53-
54 (1998).

"Absolute legislative inmmunity attaches to all actions taken 'in the
sphere of legitimte legislative activity.'" Bogan v. Scott-Harris, 523 U.
S. 44, 54 (1998) (quoting Tenney v. Brandhove, 341 U. S. 367, 376 (1951)).

"Whet her an act is legislative turns on the nature of the act,
rather than on the notive or intent of the official performng it." Bogan
v. Scott-Harris, 523 U. S. 44, 54 (1998).

| munity: Qualified

"[ T] he better approach to resolving cases in which the defense of
qualified inmmnity is raised is to determne first whether the plaintiff
has all eged a deprivation of a constitutional right at all. Normally, it is
only then that a court should ask whether the right allegedly inplicated
was clearly established at the tinme of the events in question."” County of
Sacranento v. Lew s, 523 U S. 833, 841 n.5 (1998).

I ndi an Country

"Al though this definition [of "Indian country” in 18 U S. C. 1151] by
its terns relates only to federal crimnal jurisdiction, we have recogni zed
that it also generally applies to questions of civil jurisdiction such as
the one at issue here." Alaska v. Native Village of Venetie Tribal Gov't,
522 U. S. 520, 527 (1998).

"[T] he term ' dependent Indian communities' [in the definition of
“I'ndian country"] * * * refers to a limted category of Indian | ands that
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are neither reservations nor allotnents, and that satisfy two requirenents
-- first, they nust have been set aside by the Federal Governnent for the
use of the Indians as Indian | and; second, they nust be under federal
superi ntendence."” Alaska v. Native Village of Venetie Tribal Gov't, 522 U
S. 520, 527 (1998).

"CGenerally speaking, primary jurisdiction over land that is Indian
country rests with the Federal Governnent and the Indian tribe inhabiting
it, and not with the States." Al aska v. Native Village of Venetie Tribal
&ov't, 522 U. S. 520, 527 n.1 (1998).

"[ B] ecause Congress has plenary power over Indian affairs, see U S
Const., Art. I, 8 8, cl. 3, sone explicit action by Congress (or the
Executive, acting under del egated authority) nmust be taken to create or to
recogni ze Indian country." Alaska v. Native Village of Venetie Tribal
Gov't, 522 U. S. 520, 531 n.6 (1998).

| ndi an Law

“[1]n an 1894 statute that ratified an agreenent for the sale of
surplus tribal |ands, Congress dimnished the boundaries of the Yankton
Si oux Reservation in South Dakota." South Dakota v. Yankton Sioux Tribe,
522 U. S. 329, 333 (1998).

"Congr ess possesses plenary power over Indian affairs, including the
power to nodify or elimnate tribal rights. * * * Accordingly, only
Congress can alter the terns of an Indian treaty by dimnishing a
reservation, * * * and its intent to do so nust be clear and plain." South
Dakota v. Yankton Sioux Tribe, 522 U S. 329, 343 (1998) (citations and
internal quotation marks omtted).

| ndi an Reservati on Land: Taxati on

"When Congress makes Indian reservation land freely alienable, it
mani fests an unm stakably clear intent to render such | and subject to state
and | ocal taxation. The repurchase of such |land by an Indian tribe does not
cause the land to reassune tax-exenpt status."” Cass County, M nnesota V.
Leech Lake Band of Chi ppewa |Indians, 524 U. S. 103, 115 (1998).

I nterest Foll ows Principal

“"The rule that '"interest follows principal' has been established
under English common | aw since at |east the md-1700's. Beckford v. Tobin,
1 Ves. Sen. 308, 310, 27 Eng. Rep. 1049, 1051 (Ch. 1749) ('[Il]nterest shall
follow the principal, as the shadow the body'). Not surprisingly, this rule
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has beconme firmy enbedded in the common | aw of the various States."

Phillips v. Washi ngton Legal Foundation, 524 U S. 156, 165 (1998) (footnote
omtted).
Labor Law

"[ Al n enpl oyer who believes that an incunbent union no | onger enjoys
the support of a majority of its enployees * * * [can] conduct an internal
pol|l of enpl oyee support for the union * * * [but the NLRB has held that
conducting this poll is an unfair |abor practice] unless the enployer can
show that it had a 'good-faith reasonabl e doubt' about the union's majority
support. * * * [The Court holds] that the Board' s standard for enployer
polling is rational and consistent with the National Labor Relations Act, *
* * [but] the Board's factual determnations in this case are [not]

supported by substantial evidence in the record."” Allentown Mck Sales and
Service, Inc. v. NLRB, 522 U S. 359, 361 (1998).

Labor Managenent Rel ations Act

"*Suits for violation of contracts' under 8§ 301(a) [of the LMRA, 29
U S C 8§ 185(a)] are not suits that claima contract is invalid, but suits
that claima contract has been violated." Textron Lycom ng Reciprocating
Engine Div., v. Autonobile Wrkers, 523 U S. 653, 657 (1998).

Line Item Veto

"[ T] he cancell ati on procedures set forth in the [Line Item Veto] Act
violate the Presentnent C ause, Art. I, 8 7, cl. 2, of the Constitution."
Adinton v. Gty of New York, 524 U. S. 417, 421 (1998).

Medi car e

"[T] he Secretary's 'reaudit' rule[, which] * * * permt[s] a second

audit of the 1984 GVE [i.e., graduate nedical education] costs to ensure
accurate future rei nbursenents, even though the GVE costs had been audited
previously * * * is a reasonable interpretation of the GVE Anendnent.”

Regi ons Hospital v. Shalala, 522 U S. 448, 452 (1998).

Par don and C enmency Deci si ons

"We reaffirmour holding in [Connecticut Bd. of Pardons v. Dunschat,
452 U. S. 458, 464 (1981),] that 'pardon and comrutati on deci sions have not
traditionally been the business of courts; as such, they are rarely, if
ever, appropriate subjects for judicial review'" Chio Adult Parole
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Aut hority v. Wodard, 523 U S. 272, 276 (1998).

"[T] he heart of executive clenency * * * is to grant clenency as a
matter of grace, thus allow ng the executive to consider a w de range of
factors not conprehended by earlier judicial proceedings and sentencing
determ nations.” Chio Adult Parole Authority v. Wodard, 523 U S. 272, 280-
281 (1998) (opinion of four Justices).

PCBs

"PCB' s ["polychlorinated biphenyls"] are wi dely considered to be
hazardous to human health. Congress, with |imted exceptions, banned the
production and sale of PCB s in 1978. See 90 Stat. 2020, 15 U.S.C. 8§ 2605(e)
(2)(A)." General Elec. Co. v. Joiner, 522 U.S. 136, 139 (1997).

Privileges and Inmunities O ause

"[ B] ecause New York has not adequately justified the discrimnatory
treatnment of nonresidents effected by N. Y. Tax Law § 631(b)(6), [which
"effectively denies only nonresident taxpayers an incone tax deduction for
alinony paid,"] the chall enged provision violates the Privil eges and
| muni ties Cause.” Lunding v. New York Tax Appeals Tribunal, 522 U S. 287,
290- 291 (1998).

"The object of the Privileges and Imunities Clause is to
"strongly . . . constitute the citizens of the United States one people,’
by 'plac[ing] the citizens of each State upon the sane footing wth the
citizens of other States, so far as the advantages resulting from
citizenship in those States are concerned.'" Lunding v. New York Tax
Appeal s Tribunal, 522 U S. 287, 296 (1998) (quoting Paul v. Virginia, 8
Wall. 168, 180 (1869)).

"[A]s a practical matter, the Privileges and Immunities C ause
af fords no assurance of precise equality in taxation between residents and
nonresi dents of a particular State. Sone differences may be inherent in any
taxi ng schenme, given that, '[l]ike many other constitutional provisions,
the privileges and inmunities clause is not an absolute,' Tooner [Vv.
Wtsell, 334 U S. 385 396 (1948)], and that '[a]bsolute equality is
i npracticable in taxation,' Maxwell v. Bugbee, 250 U.S. 525, 543 (1919)."
Lunding v. New York Tax Appeals Tribunal, 522 U S. 287, 297 (1998).

"Thus, when confronted wth a chall enge under the Privil eges and
| munities Cause to a |l aw di stingui shing between residents and
nonresidents, a State may defend its position by denonstrating that ' (i)
there is a substantial reason for the difference in treatnment; and (ii) the
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di scrimnation practiced agai nst nonresidents bears a substanti al
relationship to the State's objective.'" Lunding v. New York Tax Appeals
Tribunal, 522 U. S. 287, 298 (1998) (quoting Suprene Court of N.H v. Piper,
470 U.S. 274, 284 (1985)).

Property Rights

“[lt is] the fundanental maxi mof property |aw that the owner of a
property interest may di spose of all or part of that interest as he sees
fit. United States v. General Mtors Corp., 323 U S. 373, 377-378 (1945)
(property 'denote[s] the group of rights inhering in the citizen's relation
to the physical thing, as the right to . . . dispose of it')." Phillips v.
Washi ngton Legal Foundation, 524 U. S. 156, 167-168 (1998).

"We have never held that a physical itemis not 'property' sinply
because it |acks a positive economc or market value." Phillips v.
Washi ngt on Legal Foundation, 524 U. S. 156, 169 (1998).

Rai | way Labor Act

[ Non-union pilots objecting to an "agency fee" paid to a union under
an "agency shop" arrangenent may not, absent their agreenent, be required
to exhaust an arbitration renedy before bringing their clains in federal
court.] Air Line Pilots Ass'n v. MIller, 523 U S. 866, 879-880 (1998).

Recoupnent

"[Al]s a general matter a defendant's right to plead recoupnent, a
defense arising out of sone feature of the transaction upon which the
plaintiff's action is grounded, * * * survives the expiration of the period
provi ded by a statute of limtation that would otherw se bar the recoupnent
claimas an i ndependent cause of action. So long as the plaintiff's action
istinely, * * * a defendant nay raise a claimin recoupnent even if he
could no longer bring it independently, absent the clearest congressional
| anguage to the contrary."” Beach v. Ocwen Federal Bank, 523 U. S. 410, 415
(1998) (citations and internal quotation marks omtted).

Regul at ory Taki ngs

"Governnent regulation often curtails sone potential for the use or
econonmi c exploitation of private property, * * * and not every destruction
or injury to property by governnental action has been held to be a taking
in the constitutional sense * * *. In |ight of that understanding, the
process for evaluating a regulation's constitutionality involves an
exam nation of the justice and fairness of the governnental action. * * *
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That inquiry, by its nature, does not lend itself to any set fornula, * * *
and the determ nation whether justice and fairness require that economc
injuries caused by public action nust be conpensated by the governnent,
rather than remain di sproportionately concentrated on a few persons, is
essentially ad hoc and fact intensive * * * " Eastern Enterprises v. Apfel,
524 U. S. 498, 523 (1998) (Opinion of O Connor, J.) (citations, internal
guot ati on marks, and brackets omtted).

"We have identified several factors * * * that have particul ar
significance [for determ ning whether a taking has occurred]: '[T]he
econom ¢ inpact of the regulation, its interference with reasonable
i nvest nent backed expectations, and the character of the governnental
action.'" Eastern Enterprises v. Apfel, 524 U S. 498, 523-524 (1998)

(Opi nion of O Connor, J.) (quoting Kaiser Aetna v. United States, 444 U. S.
164, 175 (1979)).

Retroactivity Di sfavored

"Retroactivity is generally disfavored in the law, * * * in
accordance with 'fundanental notions of justice' that have been recognized
t hroughout history * * * " Eastern Enterprises v. Apfel, 524 U S. 498, 532
(1998) (Opinion of O Connor, J.) (citations onmtted).

"Even in areas in which retroactivity is generally tolerated, such
as tax legislation, sone limts have been suggested." Eastern Enterprises
v. Apfel, 524 U S. 498, 534 (1998) (Opinion of O Connor, J.) (citation
omtted).

Rl CO

"There is no requirenent of sonme overt act or specific act in the *
* * [RICO conspiracy statute, 18 U . S.C. 1962(d)], unlike the general
conspiracy provision applicable to federal crinmes, which requires that at
| east one of the conspirators have commtted an 'act to effect the object
of the conspiracy.'" Salinas v. United States, 522 U. S. 52, 63 (1997)
(quoting 18 U.S.C. 371).

Scope of Enpl oynent

"The concept of scope of enpl oynent has not al ways been construed to
require a notive to serve the enployer." Burlington Industries, Inc. v.
Ellerth, 524 U.S. 742, 757 (1998).

"The general rule is that sexual harassnment by a supervisor is not
conduct within the scope of enploynment."” Burlington Industries, Inc. v.
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Ellerth, 524 U. S. 742, 757 (1998).
Security Interests

“"[A] transfer of a security interest is 'perfected under [11 U S
C.] 8 547(c)(3)(B) on the date that the secured party has conpl eted the
steps necessary to perfect its interest, so that a creditor may invoke the
enabl ing | oan exception only by satisfying state-|aw perfection
requi renents within the 20-day period provided by the federal statute.”
Fidelity Financial Services, Inc. v. Fink, 522 U S. 211, 213 (1998).

Sent enci ng CGui del i nes

"[T] he sentencing factor at issue here -- recidivism-- is a
traditional, if not the nost traditional, basis for a sentencing court's
i ncreasing an offender's sentence.” Al nendarez-Torres v. United States, 523
U S. 224, 243 (1998).

"The Sentencing Cuidelines instruct the judge in a case like this
one to determ ne both the anmpbunt and the kind of 'controlled substances'
for which a defendant should be held accountable -- and then to inpose a
sentence that varies dependi ng upon anount and kind." Edwards v. United
States, 523 U. S. 511, 513-514 (1998) (enphasis in original).

Taki ngs C ause

"Because the Constitution protects rather than creates property
interests, the existence of a property interest is determ ned by reference
to '"existing rules or understandi ngs that stem from an i ndependent source
such as state law.'" Phillips v. Washi ngton Legal Foundation, 524 U S. 156,
164 (1998) (quoting Board of Regents of State Colleges v. Roth, 408 U S
564, 577 (1972)).

"[A] claimfor just conpensation under the Takings C ause nust be
brought to the Court of Federal Clains in the first instance, unless
Congress has withdrawn the Tucker Act grant of jurisdiction in the rel evant
statute." Eastern Enterprises v. Apfel, 524 U S. 498, 520 (1998) (Opinion
of O Connor, J.).

"Based on the nature of the taking alleged in this case, we concl ude
that the declaratory judgnent and injunction sought by petitioner
constitute an appropriate remedy under the circunstances, and that it is
within the district courts' power to award such equitable relief." Eastern
Enterprises v. Apfel, 524 U S. 498, 522 (1998) (Opinion of O Connor, J.).
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"The aimof the [Takings] Clause is to prevent the governnent 'from
forcing some people alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole.'" Eastern Enterprises v.
Apfel, 524 U S. 498, 522 (1998) (Opinion of O Connor, J.) (quoting
Arnstrong v. United States, 364 U S. 40, 49 (1960)).

"Qur analysis of |egislation under the Takings and Due Process
Clauses is correlated to sone extent * * * " Eastern Enterprises v. Apfel,
524 U. S. 498, 537 (1998) (Opinion of O Connor, J.) (citation omtted).

Tax Refund Actions

“"As a rule, a nontaxpayer may not sue for a refund of taxes paid by
anot her." Mntana v. Crow Tribe, 523 U. S. 696, 713 (1998).

Title VII: Sexual Harrassnent

“"[We hold today that nothing in Title VII necessarily bars a claim
of discrimnation 'because of . . . sex' nerely because the plaintiff and
t he defendant (or the person charged with acting on behalf of the
defendant) are of the sane sex."” Oncale v. Sundowner O fshore Services,
Inc., 523 U.S. 75, 79 (1998).

"Respondents and their amci contend that recognizing liability for
sane-sex harassnent will transform T Title VII into a general civility code
for the Anerican workplace. But that risk is no greater for sanme-sex than
for opposite-sex harassnent, and is adequately nmet by careful attention to
the requirenents of the statute. Title VII does not prohibit all verbal or

physi cal harassnent in the workplace; it is directed only at 'discrimnat

[fon] . . . because of . . . sex.' W have never held that workpl ace
harassnent, even harassnent between nen and wonen, is autonmatically

di scrim nati on because of sex nmerely because the words used have sexual
content or connotations. 'The critical issue, Title VII's text indicates,
I s whet her nenbers of one sex are exposed to di sadvant ageous terns or
condi tions of enploynent to which nenbers of the other sex are not
exposed.'" Oncale v. Sundowner O fshore Services, Inc., 523 U.S. 75, 80
(1998) (quoting Harris v. Forklift Systenms, Inc., 510 U S. 17, 25 (1993)
(G nsburg, J., concurring)).

"[H]l arassi ng conduct need not be notivated by sexual desire to
support an inference of discrimnation on the basis of sex. Atrier of fact
m ght reasonably find such discrimnation, for exanple, if a female victim
I's harassed in such sex-specific and derogatory terns by another wonman as
to make it clear that the harasser is notivated by general hostility to the
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presence of wonen in the workplace.” Oncale v. Sundowner O fshore Services,

Inc., 523 U.S. 75, 80 (1998).

“[ Tl here is another requirenent that prevents Title VIl from
expanding into a general civility code: * * * [T]he statute does not reach
genui ne but innocuous differences in the ways nen and wonen routinely
interact wwth nenbers of the sane sex and of the opposite sex. The
prohi bition of harassnment on the basis of sex requires neither asexuality
nor androgyny in the workplace; it forbids only behavior so objectively
offensive as to alter the 'conditions' of the victinms enploynent. 'Conduct
that is not severe or pervasive enough to create an objectively hostile or
abusi ve work environnment -- an environnent that a reasonable person woul d
find hostile or abusive -- is beyond Title VII's purview.' * * * W have
al ways regarded that requirenment as crucial, and as sufficient to ensure
that courts and juries do not m stake ordinary socializing in the workpl ace
-- such as nal e-on-nmal e horseplay or intersexual flirtation -- for
di scrimnatory 'conditions of enploynent.'" Oncale v. Sundowner O fshore
Services, Inc., 523 U. S. 75, 81 (1998) (quoting Harris v. Forklift Systens,

Inc., 510 U.S. 17, 21 (1993)).

"“Conmon sense, and an appropriate sensitivity to social context,
wi Il enable courts and juries to distinguish between sinple teasing or
roughhousi ng anong nenbers of the sane sex, and conduct which a reasonabl e
person in the plaintiff's position would find severely hostile or abusive."
Oncal e v. Sundowner Offshore Services, Inc., 523 U S. 75, 82 (1998).

“"[1]n order to be actionable under [Title VII], a sexually
obj ecti onabl e environnent nust be both objectively and subjectively
of fensi ve, one that a reasonabl e person would find hostile or abusive, and
one that the victimin fact did perceive to be so. * * * W directed courts
to determ ne whether an environnent is sufficiently hostile or abusive by
"l ooking at all the circunstances,' including the 'frequency of the
di scrim natory conduct; its severity; whether it is physically threatening
or humliating, or a nmere offensive utterance; and whether it unreasonably
interferes with an enpl oyee's work performance.' * * * Most recently, we
explained that Title VII does not prohibit 'genuine but innocuous
differences in the ways nen and wonen routinely interact wth nenbers of
the sane sex and of the opposite sex.' * * * A recurring point in these
opinions is that 'sinple teasing,' * * * offhand comments, and i sol ated
i ncidents (unless extrenely serious) will not anount to discrimnatory
changes in the '"terns and conditions of enploynent.'

"These standards for judging hostility are sufficiently demanding to
ensure that Title VIl does not becone a 'general civility code.' * * *
Properly applied, they will filter out conplaints attacking 'the ordinary
tribulations of the workplace, such as the sporadi c use of abusive
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| anguage, gender-rel ated jokes, and occasi onal teasing. Faragher v. Cty
of Boca Raton, 524 U. S. 775, 787-788 (1998) (citations omtted) (quoting
Harris v. Forklift Systenms, Inc., 510 U S. 17, 21-22, 23 (1993); Oncale v.
Sundowner O fshore Services, Inc., 523 U. S. 75, 80, 81, 82 (1998); and B.
Li ndemann & D. Kadue, Sexual Harassnent in Enpl oynent Law 175 (1992)).

"Cases based on threats which are carried out are referred to often

as quid pro quo cases, as distinct from bothersone attentions or sexual
remar ks that are sufficiently severe or pervasive to create a hostile work

environnment. The terns quid pro quo and hostile work environnent are

hel pful, perhaps, in making a rough demarcati on between cases in which
threats are carried out and those where they are not or are absent

al together, but beyond this are of limted utility."” Burlington Industries,

Inc. v. Ellerth, 524 U S. 742, 751 (1998).

"W distingui shed between quid pro quo clains and hostile
environnent clains [in Meritor Savings Bank, FSB v. Vinson, 477 U S. 57, 65
(1986),] and said both were cogni zable under Title VII, though the latter

requi res harassnent that is severe or pervasive. Ibid. The principal
significance of the distinctionis to instruct that Title VII is violated
by either explicit or constructive alterations in the terns or conditions
of enploynent and to explain the |atter nust be severe or pervasive."
Burlington Industries, Inc. v. Ellerth, 524 U S. 742, 752 (1998).

Title VII: Sexual Harassnment: Enployer Liability

"An enpl oyer may be |iable for both negligent and intentional torts
commtted by an enpl oyee within the scope of his or her enploynent. Sexual
harassnment under Title VII presupposes intentional conduct. Wile early
deci si ons absol ved enployers of liability for the intentional torts of
their enpl oyees, the | aw now i nposes liability where the enpl oyee's
' pur pose, however m sqguided, is wholly or in part to further the nmaster's
busi ness."" Burlington Industries, Inc. v. Ellerth, 524 U S. 742, 756
(1998) (quoting W Keeton, D. Dobbs, R Keeton, & D. Omen, Prosser and
Keeton on Law of Torts 8 70, p. 505 (5th ed. 1984)).

"[ A] tangi ble enpl oynent action taken by the supervisor becones for
Title VII purposes the act of the enployer." Burlington Industries, Inc. v.
Ellerth, 524 U.S. 742, 762 (1998).

"“An enpl oyer is subject to vicarious liability to a victim zed
enpl oyee for an actionable hostile environnment created by a supervisor with
i mredi ate (or successively higher) authority over the enpl oyee. Wen no
tangi bl e enpl oynment action is taken, a defendi ng enpl oyer may raise an
affirmati ve defense to liability or damages, subject to proof by a
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preponderance of the evidence, see Fed. Rule Cv. Proc. 8(c). The defense
conprises two necessary elenents: (a) that the enpl oyer exercised
reasonabl e care to prevent and correct pronptly any sexually harassing
behavi or, and (b) that the plaintiff enployee unreasonably failed to take
advant age of any preventive or corrective opportunities provided by the
enpl oyer or to avoid harm ot herwi se. Wile proof that an enpl oyer had
promul gated an anti harassnent policy with conplaint procedure is not
necessary in every instance as a matter of |law, the need for a stated
policy suitable to the enpl oynent circunstances nay appropriately be
addressed in any case when litigating the first element of the defense. And
whil e proof that an enployee failed to fulfill the corresponding obligation
of reasonable care to avoid harmis not limted to show ng an unreasonabl e
failure to use any conpl aint procedure provided by the enployer, a
denonstration of such failure will normally suffice to satisfy the

enpl oyer's burden under the second el enent of the defense. No affirmative
defense is avail abl e, however, when the supervisor's harassnent cul m nates
in a tangi bl e enpl oynent action, such as di scharge, denotion, or

undesi rabl e reassignnment. " Burlington Industries, Inc. v. Ellerth, 524 U S
742, 765 (1998); Faragher v. Cty of Boca Raton, 524 U S. 775, 807-808
(1998).

Title I X2 Sexual Harassnment: School District Liability

"[A] school district may be held |iable in damages in an inplied
right of action under Title I X of the Education Amendnents of 1972, 86

Stat. 373, as anended, 20 U.S.C. 8§ 1681 et seq. (Title I X), for the sexual
harassnment of a student by one of the district's teachers,” but "danages
may not be recovered in those circunstances unless an official of the
school district who at a mninum has authority to institute corrective
nmeasures on the district's behalf has actual notice of, and is deliberately
indifferent to, the teacher's m sconduct." Gebser v. Lago Vista |ndependent

School District, 524 U S. 274, 277 (1998).

Title I XX Sexual Harassnment: Standard for Vicarious Liability

“[1]n cases * * * that do not involve official policy of the
recipient entity, we hold that a danages renedy will not |ie under Title I X
unl ess an official who at a m ninmum has authority to address the alleged
discrimnation and to institute corrective neasures on the recipient's
behal f has actual know edge of discrimnation in the recipient's prograns
and fails adequately to respond."” Cebser v. Lago Vista |ndependent School
District, 524 U S. 274, 290 (1998).

Title VIl and Title I X: Conparison of Coals
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"[Whereas Title VII ains centrally to conpensate victins of
discrimnation, Title | X focuses nore on 'protecting' individuals from
di scrimnatory practices carried out by recipients of federal funds."
Cebser v. Lago Vista |Independent School District, 524 U. S. 274, 287 (1998).

Torts: Intentional

“Intentional torts generally require that the actor intend 'the
consequences of an act,' not sinply 'the act itself.'" Kawaauhau v. GCeiger,
523 U. S. 57, 61-62 (1998) (quoting Restatenent (Second) of Torts § 8A,
Comment a, p. 15 (1964)) (enphasis added by Court).

42 U. S. C. 1983

"42 U.S.C. § 1983 creates a danmges renedy agai nst a prosecutor for
meki ng fal se statenents of fact in an affidavit supporting an application
for an arrest warrant, * * * [and] such conduct is [not] protected by 'the
doctrine of absolute prosecutorial inmmunity.'" Kalina v. Fletcher, 522 U S
118, 120 (1997).

"Congress intended [18 U. S.C. 1983] to be construed in the |ight of
comon-| aw principles that were well settled at the tinme of its enactnent.
* * * Thus, we have exam ned common-| aw doctrine when identifying both the
el enents of the cause of action and the defenses available to state
actors." Kalina v. Fletcher, 522 U S. 118, 123 (1997) (citations omtted).

"Prisoner suits under 42 U S.C. § 1983 can illustrate our | egal
order at its best and its worst. The best is that even as to prisoners the
Gover nnment nust obey always the Constitution. The worst is that nany of
these suits invoke our basic charter in support of clains which fall
sonewhere between the frivolous and the farcical and so foster disrespect
for our laws." Crawford-el v. Britton, 523 U. S. 574, 601 (1998) (Kennedy,
J., concurring).

"I nsofar as the Consul General seeks to base his clains on § 1983,
his suit is not cognizable. Section 1983 provides a cause of action to any
"person within the jurisdiction' of the United States for the deprivation
"of any rights, privileges, or immunities secured by the Constitution and
laws.' As an initial matter, it is clear that Paraguay is not authorized to
bring suit under 8 1983. Paraguay is not a 'person' as that termis used in
§ 1983. * * * Nor is Paraguay 'within the jurisdiction' of the United
States." Breard v. Geene, 523 U S. 371, 378 (1998) (citations omtted).

Unl awf ul Possessi on
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"Under our decision in Staples v. United States, 511 U S. 600

(1994), the nens rea elenent of a violation of [26 U S.C.] 8 5861(d)][,

whi ch makes it unlawful to possess an unregistered firearm] requires the
Governnent to prove that the defendant knew that the item he possessed had
the characteristics that brought it within the statutory definition of a
firearm It is not, however, necessary to prove that the defendant knew
that his possession was unlawful, or that the firearm was unregi stered.
United States v. Freed, 401 U S. 601 (1971); see Staples, 511 U S., at 6009.
Thus, in this case, petitioner's adm ssion that he knew the itemwas a
silencer constituted evidence sufficient to satisfy the nmens rea el enent of
the charged offenses.” Rogers v. United States, 522 U S. 252, 254-255
(1998).

MAXI M5 FROM
THE SUPREME COURT 1996 TERM

Conpi | ed by

Ant hony J. Stei nneyer
Appel late Staff, G vil Division
Departnent of Justice

| . DOCTRI NES OF STATUTORY CONSTRUCTI ON

Pl ai n Meani ng

"Qur first step in interpreting a statute is to determ ne whet her
the | anguage at issue has a plain and unanbi guous neaning with regard to
the particular dispute in the case. Qur inquiry nust cease if the statutory
| anguage i s unanbi guous and 'the statutory schene is coherent and
consistent.'" Robinson v. Shell GOl Co., 117 S. C. 843, 846 (1997)
(quoting United States v. Ron Pair Enterprises, Inc., 489 U S. 235, 240
(1989)).

"The pl ai nness or anbiguity of statutory |anguage is determ ned by
reference to the | anguage itself, the specific context in which that
| anguage is used, and the broader context of the statute as a whole."
Robi nson v. Shell QI Co., 117 S. C. 843, 846 (1997).

"[ Al bsent any indication that doing so would frustrate Congress's
clear intention or yield patent absurdity, our obligation is to apply the
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statute as Congress wote it." Dunn v. Commodity Futures Tradi ng Commin,
117 S. C. 913, 916 (1997) (internal quotation marks omtted).

The Suprene Court held that "the purposes underlying the [statute in
i ssue] are nost properly fulfilled by giving effect to the plain neaning of
the | anguage as Congress enacted it." Dunn v. Commodity Futures Trading
Conmin, 117 S. C. 913, 918 (1997).

Where there is no anbiguity in the words, there is no room for
construction. The case nust be a strong one indeed, which would justify a
court in departing fromthe plain neaning of words . . . in search of an
i ntention which the words thensel ves did not suggest.'" United States v.
Gonzales, 117 S. C. 1032, 1036 (1997) (quoting United States v.
Wltberger, 18 U S. (5 Wheat.) 76, 95-96 (1820) (Marshall, C. J.)).

"@ven this clear legislative directive, it is not for the courts to
carve out statutory exceptions based on judicial perceptions of good
sentencing policy." United States v. Gonzales, 117 S. C. 1032, 1037
(1997).

The Suprenme Court holds that only an "absurd or glaringly unjust
result” "would warrant departure fromthe plain | anguage of" the statute.
| nter-Mddal Rail Enpl oyees Ass'n v. Atchison, T&F Ry. Co., 117 S. C
1513, 1516 (1997) (citation and internal quotation marks omtted).

Ordi nary Meani ng

“I'n the absence of an indication to the contrary, words in a statute
are assuned to bear their 'ordinary, contenporary, commobn neaning.'"
VWalters v. Metropolitan Educational Enterprises, Inc., 117 S. C. 660, 664
(1997) (quoting Pioneer Investnent Services Co. v. Brunswi ck Associ ates
Ltd. Partnership, 507 U. S. 380, 388 (1993)).

Suprene Court rejected a construction that "violates the ordinary
nmeani ng of the key word." Dunn v. Commodity Futures Trading Commin, 117 S.
Ct. 913, 916 (1997) (internal quotation marks omtted).

Construed to Avoid Constitutional |ssue

"Federal courts, when confronting a challenge to the
constitutionality of a federal statute, follow a 'cardinal principle' : They
"wll first ascertain whether a construction . . . is fairly possible' that
will contain the statute within constitutional bounds." Arizonans for
Oficial English v. Arizona, 117 S. C. 1055, 1074 (1997) (quoting
Ashwander v. TVA, 297 U. S. 288, 348 (1936) (Brandeis, J., concurring).
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“I'n considering a facial challenge, this Court may inpose a limting
construction on a statute only if it is 'readily susceptible' to such a
construction.” Reno v. Anerican G vil Liberties Union, 117 S. C. 2329,
2350 (1997) (quoting Virginia v. Anerican Bookseller's Assn., Inc., 484 U.
S. 383, 397 (1988)).

"This Court "Wwll not rewite a. . . lawto conformit to
constitutional requirenents.'” Reno v. Anerican Gvil Liberties Union, 117
S. . 2329, 2351 (1997) (quoting Virginia v. Anerican Bookseller's Assn.,
Inc., 484 U. S. 383, 397 (1988)).

Construed to Avoid Surpl usage

Suprenme Court applied "the doctrine that |egislative enactnents
shoul d not be construed to render their provisions nere surplusage." Dunn
v. Commodity Futures Trading Conmin, 117 S. C. 913, 917 (1997).

The Suprene Court presunes "that each termin a crimnal statute
carries neaning." United States v. Wlls, 117 S. C. 921, 928 n. 14 (1997).

“I't is the cardinal principle of statutory construction that it is
our duty to give effect, if possible, to every clause and word of a statute
rather than to emascul ate an entire section." Bennett v. Spear, 117 S. C.
1154, 1167 (1997) (internal quotation marks, ellipses, and brackets
omtted).

Construed in Accord with Evolution of Statute

The Suprenme Court held that the construction it adopted "is al so
consonant with the history of evol ving congressional regulation in this
area." Dunn v. Commodity Futures Trading Conmin, 117 S. C. 913, 918 (1997).

Construed in Accord with Contenporary Legal Context

The Suprenme Court held that the construction it adopted is "faithful
to the contenporary | egal context in which the [statute] was drafted.” Dunn
v. Commodity Futures Trading Commin, 117 S. C. 913, 920 (1997) (internal
quot ation marks omtted).

Construed in Accord with Suprenme Court Precedents

"[We presune that Congress expects its statutes to be read in
conformty with this Court's precedents * * *." United States v. Wells, 117
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S. C. 921, 929 (1997).
Construed in Accord with Commpn Law

"We do, of course, presune that Congress incorporates the comon-| aw
nmeani ng of the terns it uses if those terns have accunul ated settl ed
nmeani ng under the comon | aw and the statute does not otherw se dictate.”
United States v. Wells, 117 S. C. 921, 927 (1997) (internal quotation
mar ks, ellipses, and brackets omtted).

Construction of State Statutes

“"Neither this Court nor any other federal tribunal has any authority
to place a construction on a state statute different fromthe one rendered
by the highest court of the state. * * * This proposition, fundanental to
our system of federalism is applicable to procedural as well as
substantive rules.” Johnson v. Fankell, 520 U S. 911, 916 (1997).

Specific Statute Controls General One

"Ordinarily, where a specific provision conflicts with a general
one, the specific governs." Ednond v. United States, 117 S. . 1573, 1578
(1997).

Failure to Arend Statute

The Suprene Court rejected the argunent that "Congress'
unwi | Ii ngness to anmend [the statute in issue] in response to these [|ower
court] decisions is evidence that Congress believed that those opinions
accurately interpreted [the statute's] scope.” California Division of Labor

St andards Enforcenent v. Dillingham Const., NA., Inc., 117 S. C. 832, 841
n.8 (1997).

Statutory Change to Carify Not Change Existing Law

The Suprene Court was "decidedly of the view that the 'nere
elimnation of evident anbiguity is anple -- indeed, admrable --
justification for the inclusion of a statutory phrase; and that purpose
alone is enough to "nerit' enactnment of the phrase at issue here." Walters
v. Metropolitan Educational Enterprises, Inc., 117 S. . 660, 665 (1997).

The Suprene Court accepted the argunent "that Congress m ght sinply
have t hought that the then-current law * * * was unclear, [and] that it
wanted to clarify the matter * * * "
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OGlviev. United States, 117 S. C. 452, 457 (1996).

Congressional Ratification

"But the significance of subsequent congressional action or inaction
necessarily varies with the circunstances * * *. " United States v. Wlls,
117 S. C. 921, 929 (1997).

Congressi onal Silence

"[We have 'frequently cautioned that "[i]t is at best treacherous
to find in congressional silence alone the adoption of a controlling rule
of law."'" United States v. Wells, 117 S. C. 921, 929 (1997) (quoting NLRB
v. Plasterers' Local Union No. 79, 404 U S. 116, 129-130 (1971), and
Grouard v. United States, 328 U S. 61, 69 (1946)).

Statutory Recodification

"But surely this indication [i.e., the 1948 Reviser's Note stating
that the consolidation "was w thout change of substance"] that the 'staff
of experts' who prepared the legislation, Miniz v. Hoffrman, 422 U S. 454,
470, n.10 (1975), either overl ooked or chose to say nothi ng about changi ng
t he | anguage of three of the former statutes does nothing to nuddy the
ost ensi bl y unanbi guous provision of the statute as enacted by Congress."
United States v. Wells, 117 S. C. 921, 930 (1997).

"Those who wite revisers' notes have proven fallible before.™
United States v. Wells, 117 S. C. 921, 930 (1997).

No Resort to Legislative Hi story Wiere Statute |Is Cl ear

"G ven the straightforward statutory conmand, there is no reason to
resort to legislative history." United States v. Gonzales, 117 S. C. 1032,
1035 (1997).

Subsequent Legislative H story

"[T] he view of a |ater Congress cannot control the interpretation of
an earlier enacted statute." OGIvie v. United States, 117 S. C. 452, 458
(1996).

The Suprene Court dism ssed as "legislative dicta" a statenent about
the scope of the statute in issue nade during a debate on a | ater anendnent
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to that statute on the ground that the statenent did not concern the change
made by the later anendnent. Dunn v. Commodity Futures Trading Conmin, 117
S. C. 913, 920 (1997).

"[ T] he views of a subsequent Congress form a hazardous basis for
inferring the intent of an earlier one." Reno v. Bossier Parish School
Board, 117 S. C. 1491, 1500 (1997) (quoting United States v. Price, 361 U.
S. 304, 313 (1960)).

Legi sl ative | ntent

The Suprene Court does "not assune unconstitutional |egislative
i ntent even when statutes produce harnful results * * *; much |ess do we
assunme it when the results are harm ess."” Mazurek v. Arnstrong, 117 S. C.
1865, 1867 (1997).

Statutes Drafted by Lobbyists

“"[T] he fact that [a special-interest] group drafted the [state] |aw
* * * says nothing significant about the |legislature's purpose in passing
it." Mazurek v. Arnstrong, 117 S. C. 1865, 1867 (1997).

Def erence to Agency's Construction of Statute

"Because Congress has not 'directly spoken to the precise question
at issue,' we must sustain the Secretary's approach so long as it is 'based
on a perm ssible construction of the statute.'" Auer v. Robbins, 117 S. C.
905, 909 (1997) (quoting Chevron U S. A 1Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842-843 (1984)).

"[We do not defer to the Director's interpretation here of the
APA' s provision for allocating the burden of persuasion under the
preponder ance of the evidence standard, for three reasons. (1) The APAis
not a statute that the Director is charged with admnnistering. * * * (2)
This interpretation does not appear to be enbodied in any regul ation or
simlar binding policy pronouncenent to which such deference would apply. *
* * (3) The interpretation is couched in a |ogical non-sequitur, as just
expl ained.” Metropolitan Stevedore Co. v. Ranbo, 117 S. C. 1953, 1963 n.9
(1997).

Def erence to Agency's Construction of Its Owm Regul ation

"Because the salary-basis test is a creature of the Secretary's own
regul ations, his interpretation of it is, under our jurisprudence,
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controlling unless plainly erroneous or inconsistent with the regulation.”
Auer v. Robbins, 117 S. C. 905, 911 (1997) (internal quotation marks
omtted).

Deference to Agency's Construction First Set Forth in Litigation

“[T] hat the Secretary's interpretation cones to us in the formof a
legal brief * * * does not, in the circunstances of this case, nmake it

unwort hy of deference. The Secretary's position is in no sense a 'post hoc
rationalizatio[n]' advanced by an agency seeking to defend past agency
action agai nst attack, Bowen v. CGeorgetown Univ. Hospital, 488 U S. 204,
212 (1988). There is sinply no reason to suspect that the interpretation
does not reflect the agency's fair and considered judgnment on the matter in
guestion." Auer v. Robbins, 117 S. C. 905, 912 (1997).

Def erence to Agency's Construction: Wi ch Agency

The Suprene Court avoided the issue of which of two agencies with
opposi ng constructions, CFTC or Treasury, was entitled to Chevron deference
by hol ding that the statute was clear, so no deference was owed. Dunn v.
Commodity Futures Trading Commin, 117 S. C. 913, 920 n. 14 (1997) (citing
cases).

Policy Argunments for Congress

The Suprene Court noted that "there is an inportant public policy
di spute -- with substantial argunents favoring each side,” but held that
"these are argunments best addressed to the Congress, not the courts.” Dunn
v. Commodity Futures Trading Commin, 117 S. C. 913, 920-921 (1997).

"Lacking the expertise or authority to assess these inportant
conpeting clains, we note only that a literal construction of the statute
does not yield results so nmanifestly unreasonable that they could not
fairly be attributed to congressional design.” Dunn v. Commodity Futures
Trading Commin, 117 S. C. 913, 921 (1997) (internal quotation marks and
brackets omtted).

"We need not put our inprimatur on Congress' econonmic theory in
order to validate the reasonabl eness of its judgnent." Turner Broadcasting

System Inc. v. ECC 117 S. C. 1174, 1195 (1997).

"These di sagreenents [anong psychiatric professionals], however, do
not tie the State's hands in setting the bounds of its civil conm tnent
laws. In fact, it is precisely where such di sagreenent exists that
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| egi sl atures have been afforded the widest latitude in drafting such
statutes. * * * As we have expl ai ned regardi ng congressi onal enactnents,
when a | egislature 'undertakes to act in areas fraught with nedical and
scientific uncertainties, |legislative options nust be especially broad and
courts should be cautious not to rewite legislation.'" Kansas V.
Hendricks, 117 S. C. 2072, 2081 n.3 (1997) (quoting Jones v. United
States, 463 U. S. 354, 370 (1983)).

1. SUPREME COURT PRACTI CE

Certiorari - Questions Presented

"Because the question we granted certiorari to address does not
enconpass this argunent, we decline to address it." Regents of the
University of California v. Doe, 117 S. C. 900, 905 (1997).

Al t hough the "petition for certiorari raised the question" at issue,
the Suprene Court "express[ed] no opinion on it," because its "order
granting review did not enconpass that question.” Caterpillar Inc. v.
Lewis, 117 S. C. 467, 473 n.7 (1996).

"Under this Court's Rule 15.2, a nonjurisdictional argunment not
raised in a respondent's brief in opposition to a petition for a wit of
certiorari 'may be deened wai ved.' Under the facts of this case, however,
addressing [the issue] is predicate to an intelligent resolution of the
guestion presented. * * * W therefore regard the issue as one 'fairly
i ncluded" within the question presented * * * and we exercise our
di scretion to decide it." Caterpillar Inc. v. Lews, 117 S. Q. 467, 476
n.13 (1996) (citations and sone internal quotation marks del eted).

Certiorari: Time for Petitioning

"Atimely filed petition for rehearing will toll the running of the
90-day period for filing a petition for certiorari until disposition of the
rehearing petition." Mreover, "although the petition for rehearing was
filed two days late,” it was tinely where the court of appeals "granted
petitioners 'leave to file a late petition * * *'" and "treated it as
tinmely and no mandate issued until after the petition was denied." Young v.
Harper, 117 S. C. 1148, 1151 n.1 (1997).

Deci sion Applicable to Parties

"Qur general practice is to apply the rule of |aw we announce in a
case to the parties before us." Agostini v. Felton, 117 S. C. 1997, 2017
(1997).
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Def erence to Lower Courts on State Procedural |ssues

The Suprene Court has "repeatedly recogni zed" that "the courts of
appeals and district courts are nore famliar than [it is] with the
procedural practices of the States in which they regularly sit." Lanbrix v.
Singletary, 117 S. . 1517, 1523 (1997) (citations omtted).

Di sm ssal of Appeal: Precedential Effect

The Suprene Court's dism ssal of an "appeal for want of a
substantial federal question, * * * although not entitled to ful
precedenti al weight, see Edelnman v. Jordan, 415 U. S. 651, 670-671 (1974), *
* * constitutes a decision on the nerits, see H cks v. Mranda, 422 U S.
332, 344 (1975)." Boggs v. Boqgs, 117 S. C. 1754, 1764 (1997).

Dismssal for Failure to Rai se Federal C aim

"Wth 'very rare exceptions,' Yee v. Escondido, 503 U S. 519, 533
(1992), we have adhered to the rule in reviewing state court judgnents
under 28 U.S.C. 8 1257 that we will not consider a petitioner's federal
claimunless it was either addressed by, or properly presented to, the
state court that rendered the decision we have been asked to review " Adans
v. Robertson, 117 S. C. 1028, 1029 (1997).

“"Nor are petitioners helped by the fact that respondents addressed

the federal due process issue raised here in their briefs as appellees in
the Al abama State Court." Adans v. Robertson, 117 S. C. 1028, 1030 (1997)
(footnote omtted).

GVR Practice

“In this diversity case, [where] the holding of the federal
appel l ate court bel ow has been called into question by a recent decision of
the highest state court, * * * it is appropriate * * * for this Court to
grant the petition for certiorari, vacate the judgnent of the | ower court,
and remand the case (GYR) for further consideration.” Lords Landing Vill age
v. Continental Ins. Co., 117 S. C. 1731, 1731 (1997).

Lower Courts Bound by Suprenme Court Hol di ngs

"We reaffirmthat 'if a precedent of this Court has direct
application in a case, yet appears to rest on reasons rejected in sone
ot her line of decisions, the Court of Appeals should follow the case which
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directly controls, leaving to this Court the prerogative of overruling its
own decisions.'" Agostini v. Felton, 117 S. . 1997, 2017 (1997) (quoting
Rodri guez de Quijas v. Shearson/ Anerican Express, Inc., 490 U S. 477, 484
(1989)).

Questions Not Properly Raised

"Even if the issue is 'fairly included in the broadly worded
guestion presented [in appellant's nerits brief], it is tangential to the
mai n i ssue, and prudence dictates that we not decide this question based on
such scant argunentation." Turner Broadcasting System Inc. v. FCC, 117 S.
Ct. 1174, 1203 (1997).

The Suprenme Court declined to decide an issue that "was not squarely
addressed by the decision belowor in the parties' briefs on appeal." Reno
v. Bossier Parish School Board, 117 S. . 1491, 1501 (1997).

Respondent May Defend Judgnent on Different G ound

"A respondent is entitled, however, to defend the judgnent on any
ground supported by the record.” Bennett v. Spear, 117 S. C. 1154, 1163
(1997) (citations omtted).

Revi ew of Interlocutory Orders

The Suprenme Court is "ordinarily reluctant to exercise [its]
certiorari jurisdiction" when "the case cones to [it] prior to the entry of
a final judgnent in the lower courts. * * * But [its] cases nake clear that
there is no absolute bar to review of nonfinal judgnents of the | ower
federal courts * * *. " Mazurek v. Arnstrong, 117 S. C. 1865, 1868 (1997).

I'11. PROCEDURAL DOCTRI NES

Abuse of Discretion: Error of Law

“I't is true that the trial court has discretion, but the exercise of
di scretion cannot be permtted to stand if we find it rests upon a | egal
princi ple that can no | onger be sustained." Agostini v. Felton, 117 S. C.
1997, 2018 (1997).

Agency Discretion

"Though the agency's discretion is unfettered at the outset, if it
announces and follows -- by rule or by settled course of adjudication -- a
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general policy by which its exercise of discretion will be governed, an
irrational departure fromthat policy (as opposed to an avowed alteration
of it) could constitute action that nust be overturned as "arbitrary,
capricious, [or] an abuse of discretion' wthin the neaning of the

Adm ni strative Procedure Act, 5 U S.C. 8706(2)(A)." INS v. Yueh-Shai o Yang,
117 S. C. 350, 353 (1996).

Appel l ate Correction of Errors Not Rai sed Bel ow

Under Rule 52(b) of the Federal Rules of Crimnal Procedure, "before
an appellate court can correct an error not raised at trial, there nmust be
(1) 'error,' (2) that is "plain,' and (3) that '"affect[s] substanti al
rights.” * * * |f all three conditions are net, an appellate court nmay then
exercise its discretion to notice a forfeited error, but only if (4) the
error 'seriously affect[s] the fairness, integrity, or public reputation of
judicial proceedings.'" Johnson v. United States, 117 S. C. 1544, 1549
(1997) (citations and sone internal quotations omtted).

Appel | ate Revi ew. Avoi di ng Hi ndsi ght

“I't is inportant that a review ng court evaluate the trial court's
decision fromits perspective when it had to rule and not indulge in review
by hindsight.”" Od Chief v. United States, 117 S. . 644, 651 n.6 (1997).

Cl ass Actions

“[ Tl he class certification [which "sought to achi eve gl obal
settlement of current and future asbestos-related clains"] failed to
satisfy Rule 23's requirenents in several critical respects.” Anthem
Products, Inc. v. Wndsor, 117 S. C. 2231, 2237 (1997).

Because "the class certification issues are dispositive, * * *|
their resolution here is logically antecedent to the existence of any
Article Ill issues, [and] it is appropriate to reach themfirst." Anthem
Products, Inc. v. Wndsor, 117 S. C. 2231, 2244 (1997) (citations,

i nternal quotation marks, and brackets omtted).

"[Slettlenent is relevant to a class certification. * * * Confronted
with a request for settlenent-only class certification, a district court
need not inquire whether the case, if tried, would present intractable
managenent problens, see Fed. Rule Cv. Proc. 23(b)(3)(D), for the proposal

is that there be no trial. But other specifications of the rule -- those
designed to protect absentees by bl ocking unwarranted or overbroad cl ass
definitions -- denmand undiluted, even heightened, attention in the

settl enent context." Ancthem Products, Inc. v. Wndsor, 117 S. C. 2231,
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2248 (1997).

"[ Pl roposed settl enent classes sonetinmes warrant nore, not |ess
caution on the question of certification.” Anchem Products, Inc. v.
Wndsor, 117 S. C. 2231, 2248 n. 16 (1997).

"The adequacy inquiry under Rule 23(a)(4) serves to uncover
conflicts of interest between nanmed parties and the class they seek to
represent. * * * A class representative nust be part of the class and
possess the sane interest and suffer the sane injury as the class nenbers.”
Anthem Products, Inc. v. Wndsor, 117 S. C. 2231, 2250-2251 (1997)
(citations, internal quotation marks, and brackets del eted).

Constitutional Adjudication

"*If there is one doctrine nore deeply rooted than any other in the
process of constitutional adjudication, it is that we ought not to pass on
questions of constitutionality . . . unless such adjudication is
unavoi dabl e.' Spector Mtor Service v. Mlaughlin, 323 U S. 101, 105
(1944). It has long been the Court's 'considered practice not to decide
abstract, hypothetical or contingent questions . . . or to decide any
constitutional question in advance of the necessity for its decision .
or to fornmulate a rule of constitutional |aw broader than is required by
the precise facts to which it is to be applied . . . or to decide any
constitutional question except with reference to the particular facts to
which it is to be appli ed. " Al abanma State Federation of Labor v.
McAdory, 325 U.S. 450, 461 (1945)." dinton v. Jones, 117 S. C. 1636, 1642
n.11 (1997).

Counsel's Duty to Advise Court

"It is the duty of counsel to bring to the federal tribunal's

attention, w thout delay, facts that may rai se a question of npotness. * *
* Nor is a change in circunstances bearing on the vitality of a case a
matter opposing counsel may wthhold froma federal court based on
counsel s' agreenent that the case should proceed to judgnent and not be
treated as noot." Arizonans for Oficial English v. Arizona, 117 S. C.
1055, 1069 n.23 (1997) (citations and internal quotation marks omtted)
(enmphasis in original).

Def erence to Congress

“In reviewmng the constitutionality of a statute, courts nust accord
substantial deference to the predictive judgnents of Congress. * * * CQur
sole obligation is to assure that, in fornmulating its judgnents, Congress
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has drawn reasonabl e i nferences based on substantial evidence." Turner
Broadcasting System lInc. v. FCC, 117 S. C. 1174, 1189 (1997) (citations
and internal quotation marks omtted).

"We owe Congress' findings deference in part because the institution
is far better equi pped than the judiciary to amass and eval uate the vast
anounts of data bearing upon |egislative questions.” Turner Broadcasting
System Inc. v. FCC, 117 S. C. 1174, 1189 (1997) (internal quotation marks
omtted).

"Even in the realmof First Anendnment questions where Congress mnust
base its concl usi ons upon substantial evidence, deference nust be accorded
toits findings as to the harmto be avoided and to the renedi al neasures
adopted for that end, lest we infringe on traditional |egislative authority
to make predictive judgnents when enacting nationw de regul atory policy."
Turner Broadcasting System lInc. v. ECC, 117 S. C. 1174, 1189 (1997).

"The Constitution gives to Congress the role of weighing conflicting
evidence in the legislative process. Even when the resulting regul ation
touches on First Anmendnment concerns, we nust give consi derabl e deference,

i n exam ning the evidence, to Congress' findings and conclusions, including
its findings and conclusions with respect to conflicting economc

predi ctions."” Turner Broadcasting System Inc. v. FCC, 117 S. C. 1174,
1191 (1997).

"[ T] he question is whether the |egislative conclusion was reasonabl e
and supported by substantial evidence in the record before Congress. * * *

I n maki ng that determ nation, we are not to re-weigh the evidence de novo,
or to replace Congress' factual predictions with our owmn. * * * Rather, we
are sinply to determne if the standard is satisfied. If it is, summary
judgnent for defendants-appellees is appropriate regardl ess of whether the
evidence is in conflict." Turner Broadcasting System lInc. v. FCC, 117 S.
. 1174, 1196 (1997) (citations and internal quotation marks omtted).

"We are not at liberty to substitute our judgnent for the reasonable
conclusion of a legislative body." Turner Broadcasting System Inc. v. FCC
117 S. . 1174, 1197 (1997).

"Congress is not obligated, when enacting its statutes, to nmake a
record of the type that an adm nistrative agency or court does to
accommodate judicial review " Turner Broadcasting System Inc. v. FCC 117
S. . 1174, 1197 (1997).

"Judi cial deference, in nost cases, is based not on the state of the
| egi slative record Congress conpiles but 'on due regard for the decision of
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the body constitutionally appointed to decide.' * * * As a general matter,
it is for Congress to determ ne the nethod by which it will reach a
decision."” Cty of Boerne v. Flores, 117 S. C. 2157, 2170 (1997) (quoting
Oregon v. Mtchell, 400 U S. 112, 207 (1970) (opinion of Harlan, J.)).

Duty of Congress to Determne Constitutionality

"When Congress acts within its sphere of power and responsibilities,
it has not just the right but the duty to nmake its own inforned judgnment on
the neaning and force of the Constitution.” City of Boerne v. Flores, 117
S. . 2157, 2171 (1997).

Fi nal Agency Action

"As a general matter, two conditions nust be satisfied for agency
action to be '"final': First, the action nust nmark the 'consummati on' of the
agency' s deci si onnaki ng process * * * -- it nmust not be of a nerely
tentative or interlocutory nature. And second, the action nust be one by
which 'rights or obligations have been determ ned,' or fromwhich 'l egal
consequences will flow'" Bennett v. Spear, 117 S. C. 1154, 1168 (1997)
(citations omtted).

Fi nal Appeal abl e O der
"[ A] decision dispositively granting in part and denying in part the

remedy requested" is a final order appeal able under 28 U S.C. 1291. United
States v. Jose, 117 S. C. 463, 465 (1996).

"Finality, not ripeness, is the doctrine governing appeals from
District Court to Circuit Court." United States v. Jose, 117 S. C. 463,
465 (1996).

Harm ess Error

"' Reversal for error, regardless of its effect on the judgnent,
encourages litigants to abuse the judicial process and bestirs the public
toridicule it."" Johnson v. United States, 117 S. C. 1544, 1550 (1997)
(quoting R Traynor, The R ddle of Harm ess Error 50 (1970)).

Harml ess Error: Habeas Test

In a habeas case, an error is harmess unless it "had substanti al
and injurious effect or influence in determning the jury's verdict."
California v. Roy, 117 S. C. 337, 338 (1996) (quotation omtted).
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| njunction: Mdification for Changed G rcunstances

“I'n Rufo v. Inmates of Suffolk County Jail, [502 U S. 367, 384
(1992),] we held that it is appropriate to grant a Rule 60(b)(5) notion
when the party seeking relief froman injunction or consent decree can show
"a significant change either in factual conditions or in law.' A court may
recogni ze subsequent changes in either statutory or decisional |aw"
Agostini v. Felton, 117 S. C. 1997, 2006 (1997).

"I nterveni ng devel opnents in the | aw by thenselves rarely constitute
the extraordinary circunstances required for relief under Rule 60(b)(6) * *
*. " Agostini v. Felton, 117 S. C. 1997, 2018 (1997).

| nterl ocutory Appeal s

“"Nor is a plaintiff required to seek perm ssion to take an
interlocutory appeal pursuant to 28 U S.C 8 1292(b) in order to avoid
wai vi ng what ever ultimte appeal right he may have." Caterpillar Inc. v.
Lews, 117 S. . 467, 475 (1996) (footnotes omtted).

Jurisdiction: Conplete Diversity

"The current general-diversity statute, permtting federal district
court jurisdiction over suits for nore than $50,000 'between . . . citizens
of different States,' 28 U S.C. § 1332(a), thus applies only to cases in
which the citizenship of each plaintiff is diverse fromthe citizenship of
each defendant." Caterpillar Inc. v. Lews, 117 S. . 467, 472 (1996)
(footnote omtted).

"This 'conplete diversity' interpretation of the general -diversity
provision is a matter of statutory construction.” Caterpillar Inc. v.
Lewis, 117 S. C. 467, 472 n.3 (1996).

Jurisdiction: Renoval

"[A] district court's error in failing to remand a case inproperly
removed is not fatal to the ensuing adjudication if federal jurisdictional
requi renents are net at the tine judgnent is entered.” Caterpillar Inc. v.
Lewis, 117 S. C. 467, 471 (1996).

Law of the Case

"Nor does the 'law of the case' doctrine place any additional
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constraints on our ability to overturn [a Supreme Court constitutional
precedent]. Under this doctrine, a court should not reopen issues decided
in earlier stages of the sanme litigation. Messenger v. Anderson, 225 U.S.
436, 444 (1912). The doctrine does not apply if the court is 'convinced
that [its prior decision] is clearly erroneous and would work a mani f est
injustice.' Arizona v. California, 460 U S. 605, 618, n.8 (1983)." Agostini
v. Felton, 117 S. C. 1997, 2017 (1997).

M xed Question of Fact and Law

"The seaman inquiry [under the Jones Act] is a m xed question of |aw

and fact, and it often will be inappropriate to take the question fromthe
jury. Neverthel ess, summary judgnent or a directed verdict is mandated
where the facts and the law will reasonably support only one concl usion."”

Har bor Tug & Barge Co. v. Papai, 117 S. . 1535, 1540 (1997) (citations
and internal quotation marks omtted).

Moot ness

"Moot ness has been descri bed as the doctrine of standing set in a
time frame: The requisite personal interest that nust exist at the
comencenent of litigation (standing) nust continue throughout its
exi stence (nootness).'" United States Parole Commn v. Geraghty, 445 U. S
388, 397 (1980) (quoting Modnaghan, Constitutional Adjudication: The Wo and
When, 82 Yale L. J. 1363, 1384 (1973))." Arizonans for Oficial English v.
Arizona, 117 S. C. 1055, 1069 n.22 (1997).

"[ B] ecause sone of the respondents are seeking a refund of 1991
assessnents * * * the validity of that portion of the programis not
noot." dickman v. Wlenman Bros. & Elliott, Inc., 117 S. . 2130, 2135 n.5
(1997).

Moot ness - Duty to Vacate

"When a civil case becones noot pendi ng appel |l ate adjudication, '[t]
he established practice . . . in the federal system. . . is to reverse or
vacate the judgnment below and remand with a direction to dismss.' United
States v. Munsingwear, Inc., 340 U S. 36, 39 (1950). Vacatur 'clears the
path for future relitigation' by elimnating a judgnment the | oser was
st opped from opposing on direct review. |d., at 40. Vacatur is in order
when noot ness occurs through happenstance -- circunstances not attributable
to the parties -- or, relevant here, the 'unilateral action of the party
who prevailed in the lower court.' U.S. Bancorp Mrtgage Co. [v. Bonner
Mal | Partnership, 513 U. S. 18, 23 (1994)]; cf. id., at 29 (' nootness by
reason of settlenent [ordinarily] does not justify vacatur of a judgnent
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under review )." Arizonans for Oficial English v. Arizona, 117 S. C
1055, 1071 (1997).

Prelimnary Injunctions

"*TA] prelimnary injunction is an extraordi nary and drastic renedy,

one that should not be granted unless the novant, by a clear show ng,
carries the burden of persuasion.'" Mazurek v. Arnstrong, 117 S. C. 1865,
1867 (1997) (quoting 11A C. Wight, A Mller, & M Kane, Federal Practice
and Procedure 8§ 2948, pp. 129-130 (2d ed. 1995) (enphasis added by Suprene
Court; footnotes omtted)).

Res Judi cata: Acquittal Not a Bar

[Aln acquittal in a crimnal case does not preclude the Governnent
fromrelitigating an issue when it is presented in a subsequent action
governed by a | ower standard of proof.'" United States v. Watts, 117 S. C.
633, 637 (1997) (quoting Dowling v. United States, 493 U S. 342, 349
(1990)).

Retroacti ve St atutes

The Suprene Court applies the "time-honored presunption [against the
retroactivity of statutes] unless Congress has clearly manifested its
intent to the contrary."” Hughes Aircraft Co. v. United States ex rel.
Schuner, 117 S. . 1871, 1876 (1997).

“I'n determ ning whether a statute's ternms woul d produce a
retroactive effect, however, and in determning a statute's tenporal reach
generally, our normal rules of construction apply. Al though Landgraf's
default rule would deny application when a retroactive effect would
ot herwi se result, other construction rules may apply to renove even the
possibility of retroactivity (as by rendering the statutory provision
whol Iy inapplicable to a particular case), as Lindh argues the recognition
of a negative inplication would do here.” Lindh v. Murphy, 117 S. . 2059,
2063 (1997).

“"[ T] he natural expectation would be that [a procedural provision]
woul d apply to pending cases." Lindh v. Miurphy, 117 S. C. 2059, 2063
(1997).

Ri peness

The "'ripeness doctrine is drawn both fromArticle IIl limtations
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on judicial power and from prudential reasons for refusing to exercise
jurisdiction.'" Suitumv. Tahoe Regional Planning Agency, 117 S. C. 1659,
1664 n.7 (1997) (quoting Reno v. Catholic Social Services, Inc., 509 U S.
43, 57 n.18 (1993)).

"*[The] basic rationale [of the ripeness doctrine] is to prevent the
courts, through avoi dance of premature adjudication, from entangling
t hensel ves in abstract disagreenents over administrative policies, and al so
to protect the agencies fromjudicial interference until an admnistrative
deci sion has been fornmalized and its effects felt in a concrete way by the
chal | enging parties.'" Suitumv. Tahoe Regional Pl anning Agency, 117 S. C.
1659, 1669 (1997) (quoting Abbott Laboratories v. Gardner, 387 U S. 136,
148-149 (1967)).

Settl enents

"[A] settlenent agreenent subject to court approval in a noncl ass
action nmay not inpose duties or obligations on an unconsenting party or
"di spose' of his clainms.” Lawer v. Departnent of Justice, 117 S. C. 2186,
2194 (1997).

St andard of Appell ate Review

The District Court's finding that a redistricting plan "did not
subordi nate traditional districting principles to race * * * is subject to
review for clear error." Lawer v. Departnent of Justice, 117 S. C. 2186,
2194 (1997).

St andi ng

"Article Ill, 8 2, of the Constitution confines federal courts to
the decision of 'Cases' or 'Controversies.' Standing to sue or defend is an
aspect of the case or controversy requirenent. * * * To qualify as a party
with standing to litigate, a person nust show, first and forenost, an
invasion of a legally protected interest that is concrete and
particul ari zed and actual or immnent. * * * An interest shared generally
with the public at large in the proper application of the Constitution and
laws will not do." Arizonans for Oficial English v. Arizona, 117 S. C.
1055, 1067 (1997) (citations and internal quotation marks omtted).

"Standing to defend on appeal in the place of an original defendant,
no |l ess than standing to sue, denmands that the litigant possess a direct
stake in the outcone.” Arizonans for Oficial English v. Arizona, 117 S.
Ct. 1055, 1067 (1997) (citations and internal quotation marks omtted).
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"The standing Article Il requires nust be net by persons seeking
appellate review, just as it nmust be net by persons appearing in courts of
first instance." Arizonans for Oficial English v. Arizona, 117 S. C.
1055, 1067 (1997).

"To qualify as a case fit for federal -court adjudication, an actual
controversy nust be extant at all stages of review, not nerely at the tine
the conplaint is filed." Arizonans for Oficial English v. Arizona, 117 S.
Ct. 1055, 1068 (1997) (citations and internal quotation marks omtted).

Standing: Injury in Fact

"To satisfy the 'case' or 'controversy' requirenent of Article I1I1
which is the "irreducible constitutional mninmm of standing, a plaintiff
must, generally speaking, denonstrate that he has suffered '"injury in
fact,' that the injury is '"fairly traceable' to the actions of the

defendant, and that the injury will likely be redressed by a favorable
deci sion." _ Bennett v. Spear, 117 S. C. 1154, 1161 (1997) (citations
omtted).

It is wong to "equate[] injury 'fairly traceable' to the defendant
wWith injury as to which the defendant's actions are the very last step in
the chain of causation. * * * [The 'fairly traceable' requirenent] does not
exclude injury produced by determ native or coercive effect upon the action
of soneone el se." Bennett v. Spear, 117 S. C. 1154, 1164 (1997).

At the pleading stage, plaintiffs' burden "of alleging that their
injury is 'fairly traceable'" to the defendant's conduct is "relatively
nodest." Bennett v. Spear, 117 S. C. 1154, 1165 (1997).

"We have also stressed that the alleged injury nust be |legally and
judicially cognizable. This requires, anong other things, that the
plaintiff have suffered an invasion of a legally protected interest which
is . . . concrete and particularized * * *, and that the dispute is
traditionally thought to be capable of resolution through the judicial
process." Raines v. Byrd, 117 S. C. 2312, 2317 (1997) (citations and
internal quotation marks omtted).

St andi ng: Legislators

“I't is obvious, then, that our holding in Coleman [v. Mller, 307 U
S. 433 (1939),] stands (at nost * * *) for the proposition that |egislators
whose votes woul d have been sufficient to defeat (or enact) a specific
| egi sl ative act have standing to sue if that |egislative action goes into
effect (or does not go into effect), on the ground that their votes have
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been conpletely nullified.”" Raines v. Byrd, 117 S. C. 2312, 2319 (1997).

"[T] he abstract dilution of institutional |egislative power that is
all eged here" is insufficient to confer standing." Raines v. Byrd, 117 S
Ct. 2312, 2320-2321 (1997).

St andi ng: Prudential Limtations

"Congress' decision to grant a particular plaintiff the right to
chal l enge an act's constitutionality * * * elimnates any prudenti al
standing limtations and significantly |essens the risk of unwanted
conflict wwth the Legislative Branch when that plaintiff brings suit."
Rai nes v. Byrd, 117 S. . 2312, 2318 n.3 (1997).

St andi ng: Zone-of -l nterests Test

"Nunber ed anong these prudential [standing] requirenments is the
doctrine of particular concern in this case: that a plaintiff's grievance
nmust arguably fall within the zone of interests protected or regul ated by
the statutory provision or constitutional guarantee invoked in the suit."
Bennett v. Spear, 117 S. C. 1154, 1161 (1997).

"The classic formulation of the zone-of-interests test is set forth
in [Association of Data Processing Service Organizations, Inc. v. Canp, 397
U.S. 150, 153 (1970)]: 'whether the interest sought to be protected by the
conplainant is arguably within the zone of interests to be protected or
regul ated by the statute or constitutional guarantee in question.'" Bennett
v. Spear, 117 S. C. 1154, 1167 (1997).

"Whet her a plaintiff's interest is "arguably . . . protected .
by the statute' within the neaning of the zone-of-interests test is to be
determ ned not by reference to the overall purpose of the Act in question *
* * but by reference to the particular provision of |aw upon which the
plaintiff relies." Bennett v. Spear, 117 S. C. 1154, 1167 (1997).

Stare Deci si s

"[S]tare decisis is not an inexorable command, * * * but instead
reflects a policy judgnent that in nost matters it is nore inportant that
the applicable rule of |aw be settled than that it be settled right * * *,
That policy is at its weakest when we interpret the Constitution because
our interpretation can be altered only by constitutional amendnment or by
overruling our prior decisions." Agostini v. Felton, 117 S. . 1997, 2016
(1997) (citations and internal quotation marks omtted).
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Stays: Discretion

"The District Court has broad discretion to stay proceedi ngs as an
incident to its power to control its own docket. * * * As we have
expl ai ned, "[e]specially in cases of extraordinary public nonment, [a
plaintiff] may be required to submt to delay not immpderate in extent and
not oppressive in its consequences if the public welfare or convenience
will thereby be pronoted.” dinton v. Jones, 117 S. . 1636, 1650 (1997)
(quoting Landis v. North Anerican Co., 299 U S. 248, 256 (1936)).

Strict Scrutiny

"Requiring a State to denonstrate a conpelling interest and show
that it has adopted the | east restrictive neans of achieving that interest
is the nost demandi ng test known to constitutional law." Gty of Boerne v.
Flores, 117 S. . 2157, 2171 (1997).

Undue Prej udice

In a prosecution for possessing a firearm after having been
convicted of a felony, "a district court abuses its discretion if it spurns
[a defendant's offer to stipulate that he has a past felony conviction] and
admts the full record of a prior judgnent, when the nane or nature of the
prior offense raises the risk of a verdict tainted by inproper
consi derations, and when the purpose of the evidence is solely to prove the
el ement of prior conviction." Ad Chief v. United States, 117 S. C. 644,
647 (1997) (footnote omtted).

“"The term‘'unfair prejudice,' as to a crimnal defendant, speaks to
the capacity of sone concededly rel evant evidence to lure the factfinder
into declaring guilt on a ground different from proof specific to the
of fense charged.”" A d Chief v. United States, 117 S. . 644, 650 (1997).

| V. SUBSTANTI VE LAW DOCTRI NES

Adm ni strative Procedure Act

"The APA, by its terns, provides a right to judicial review of all
"final agency action for which there is no other adequate renedy in a
court,' 5 U S C 8§ 704, and applies universally 'except to the extent that
-- (1) statutes preclude judicial review, or (2) agency action is conmtted
to agency discretion by law,' 8 701(a)." Bennett v. Spear, 117 S. C. 1154,
1167 (1997).
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Admralty Torts

“[ T] he physical destruction of extra equipnent (a skiff, a fishing

net, spare parts) added [to a fishing vessel] by the initial user after the
first sale and then resold as part of the ship when the ship itself is

| ater resold to a subsequent user" is "other property.” "Hence (assuni ng
other tort law requirenents are satisfied) admralty's tort rules permt
recovery." Saratoga Fishing Co. v. J.M Mrtinac & Co., 117 S. C. 1783,
1785 (1997).

Agency's Failure to Reconsider Regul ation

"But where, as here, the claimis not that the regulation is
substantively unlawful, or even that it violates a clear procedural
prerequisite, but rather that it was "arbitrary' and 'capricious' not to
conduct anendatory rul emaki ng (which mght well have resulted in no
change), there is no basis for the court to set aside the agency's action
prior to any application for relief addressed to the agency itself" under
the APA, 5 U S.C. 553(e)." Auer v. Robbins, 117 S. C. 905, 910 (1997).

Agency | naction

“I't is rudinmentary adm nistrative |aw that discretion as to the
substance of the ultimte decision does not confer discretion to ignore the
requi red procedures of decisionnmaking." Bennett v. Spear, 117 S. C. 1154,
1166 (1997).

"[T] he Secretary's failure to performhis duties as adm ni strator of
the" statute in issue or his "conduct in inplenenting or enforcing the
[statute] is not a 'violation' of the [statute] within the nmeaning of" the
judicial -review provision authorizing actions to enjoin persons in
violation of the statute.” Bennett v. Spear, 117 S. C. 1154, 1166 (1997).

Appoi nt rents C ause

"Congress has authorized the Secretary of Transportation to appoi nt
civilian nmenbers of the Coast Guard Court of Crimnal Appeals, and * * *
this authorization is constitutional under the Appointnents C ause of
Article I'l." Ednond v. United States, 117 S. . 1573, 1576 (1997).

Bankruptcy Law

"[When a debtor, over a secured creditor's objection, seeks to
retain and use the creditor's collateral in a Chapter 13 plan, * * * the
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value of the collateral [is] determined by * * * what the debtor would have
to pay for conparable property (the 'replacenent-value' standard) * * *. "
Associ ates Commercial Corp. v. Rash, 117 S. C. 1879, 1892 (1997).

Bi as

A crimnal defendant who showed that the state trial judge had taken
bri bes during and around the tinme of the defendant's trial "has nmade a
sufficient factual showing to establish 'good cause,' as required by Habeas
Corpus Rule 6(a), for discovery on his claimof actual judicial bias in his
case." Bracy v. Gamey, 117 S. C. 1793, 1795 (1997).

Cvil and Crimnal D stinguished

"The categorization of a particular proceeding as civil or crimnal
"is first of all a question of statutory construction.'" Kansas v.
Hendricks, 117 S. C. 2072, 2081 (1997) (quoting Allen v. Illinois, 478 U.
S. 364, 368 (1986)).

"“Al t hough we recognize that a civil |abel is not always dispositive
** *  we will reject the legislature's manifest intent only where a party
chal | enging the statute provides the clearest proof that the statutory
schene is so punitive either in purpose or effect as to negate the State's
intention to deemit civil." Kansas v. Hendricks, 117 S. . 2072, 2082
(1997) (internal quotation marks, brackets, and citations omtted).

"The existence of a scienter requirenent is customarily an inportant
el enment in distinguishing crimnal fromcivil statutes." Kansas v.
Hendricks, 117 S. C. 2072, 2082 (1997).

G vil Conmm t nment

“"[ Tl he involuntary civil confinenent of a limted subclass of
dangerous persons is [not] contrary to our understandi ng of ordered
|iberty." Kansas v. Hendricks, 117 S. C. 2072, 2080 (1997).

Commerce C ause

"The definition of 'commerce' is the sane when relied on to strike
down or restrict state legislation as when relied on to support sone
exertion of federal control or regulation.” Canps Newfound/ Onat onna, |nc.
v. Town of Harrison, 117 S. C. 1590, 1597 (1997) (quoting Hughes v.

&l ahoma, 441 U. S. 322, 326 n.2 (1979)).
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"We see no reason why the nonprofit character of an enterprise
shoul d exclude it fromthe coverage of either the affirmative or the
negati ve aspect of the Commerce C ause." Canps Newf ound/ Onatonna, Inc. v.
Town of Harrison, 117 S. C. 1590, 1602 (1997).

Commerce Cl ause: Negative

"The dormant Comrerce Cl ause protects markets and participants in
mar kets, not taxpayers as such." General Mdtors Corp. v. Tracy, Tax Conmr

of Ghio, 117 S. C. 811, 825 (1997).
Common Law

Sir WIliam Bl ackstone's "Comentaries on the Laws of Engl and not
only provided a definitive summary of the common | aw but was also a primary
| egal authority for 18th and 19th century Anerican | awers." Washi ngton v.
G ucksberg, 117 S. C. 2258, 2264 (1997).

Community Property

Community property law "is a commtnent to the equality of husband
and wife and reflects the real partnership inherent in the marital
rel ati onshi p." Boggs v. Boggs, 117 S. C. 1754, 1760 (1997).

Constitutional Law and Soci al Nor ns

"It is always sonmewhat dangerous to ground exceptions to
constitutional protections in the social nornms of a given historical
nmonent." Richards v. Wsconsin, 117 S. C. 1416, 1421 n.6 (1997).

Definition of "Enployees"

“"[T]he term ' enpl oyees,' as used in 8 704(a) [of Title VII, 42 U. S,
C. 8 2000e-3(a)], includes fornmer enpl oyees, such that petitioner may bring
suit against his former enployer for postenploynent actions allegedly taken
inretaliation for petitioner's having filed a charge with the Equal
Enpl oynment Qpportunity Conm ssion (EEOCC)." Robinson v. Shell Gl Co., 117
S. . 843, 845 (1997).

Definition of "On Account O "

The Suprenme Court holds that "on account of" in 26 U S.C. 104(a)(2)
requires "nore than a 'but-for' connection"; "those words inpose a stronger
causal connection, nmaking the provision applicable only to those personal
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injury lawsuit damages that were awarded by reason of, or because of, the
personal injuries.”" OGIlvie v. United States, 117 S. C. 452, 454 (1996).

Definition of "Replacenent Val ue"

"[Bly replacenent value, we nean the price a willing buyer in the
debtor's trade, business, or situation would pay a willing seller to obtain
property of |like age and condition." Associates Commercial Corp. v. Rash,
117 S. C. 1879, 1884 n.2 (1997).

Di scrim nation
"*IWe have never deened a hypothetical possibility of favoritismto
constitute discrimnation that transgresses constitutional commands.'"
CGeneral Mdtors Corp. v. Tracy, Tax Commir of GChio, 117 S. C. 811, 830
(1997) (quoting Associated Industries of Mb. v. Lohman, 511 U S. 641, 654
(1994).

Doubl e Jeopar dy

"Al t hough generally understood to preclude a second prosecution for
the same offense, the Court has also interpreted this prohibition to
prevent the State from ' punishing twice, or attenpting a second tine to
punish crimnally, for the sane offense.'" Kansas v. Hendricks, 117 S. Ct.
2072, 2085 (1997) (quoting Wtte v. United States, 515 U. S. 389, 396
(1995)).

"[Al]s comm tnment under the Act is not tantanount to
"puni shnment,' [plaintiff's] involuntary detention does not

viol ate the Doubl e Jeopardy C ause, even though that confinenent may
follow a prison term" Kansas v. Hendricks, 117 S. C. 2072, 2086 (1997).

Dread of Litigation

"There is, no doubt, sone truth to Learned Hand's comment that a
| awsuit should be '"dread[ed] . . . beyond al nost anything else short of
si ckness and death.' 3 Association of the Bar of the Gty of New York,
Lectures on Legal Topics 105 (1926)." dinton v. Jones, 117 S. C. 1636,
1650 n. 40 (1997).

Due Process: Procedural

"[Where a State nust act quickly, or where it would be inpractica
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to provide predeprivation process, postdeprivation process satisfies the
requi renents of the Due Process Clause." Glbert v. Homar, 117 S. C. 1807,
1812 (1997).

"[ T] he purpose of any pre-suspension hearing would be to assure that
there are reasonabl e grounds to support the suspension wthout pay."
Glbert v. Homar, 117 S. C. 1807, 1813 (1997) (enphasis omtted).

"[ T] he Due Process C ause of the Fourteenth Anendnent establishes a
constitutional floor, not a uniformstandard." Bracy v. Gamey, 117 S. C.
1793, 1797 (1997).

"*The . . . principle is that no nman shall be held crimnally
responsi bl e for conduct which he could not reasonably understand to be
proscribed.'" United States v. Lanier, 117 S. C. 1219, 1225 (1997)
(quoting Bouie v. Gty of Colunbia, 378 U S. 347, 351 (1964), and United
States v. Harriss, 347 U S. 612, 617 (1954)).

"[ G eneral statenents of the |law are not inherently incapable of
giving fair and clear warning * * *." United States v. Lanier, 117 S. C
1219, 1227 (1997).

"[A]s with civil liability under 8 1983 or Bivens, all that can
usefully be said about crimnal liability under [18 U S.C ] 8 242 is that
it may be inposed for deprivation of a constitutional right if, but only
if, "in the light of preexisting | aw the unl awful ness [under the
Constitution is] apparent.'" United States v. Lanier, 117 S. C. 1219, 1228
(1997) (quoting Anderson v. Creighton, 483 U S. 635, 640 (1987)).

Due Process: Substantive

"[A] State [may not], consistent with the Due Process and Equa
Protection C auses of the Fourteenth Amendnent, condition appeals from
trial court decrees termnating parental rights on the affected parent's
ability to pay record preparation fees." ML.B. v. S L.J., 117 S. C. 555,
559 (1996).

"[ Dl ue process does not independently require that the State provide a
right to appeal.” ML.B. v. S.L.J., 117 S. C. 555, 566 (1996).

"[We 'ha[ve] always been reluctant to expand the concept of substantive
due process because gui deposts for responsible decisionnmaking in this
unchartered area are scarce and open-ended.' Collins [v. Harker Heights,
503 U. S. 115, 125 (1992)]. By extending constitutional protection to an
asserted right or liberty interest, we, to a great extent, place the matter
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outside the arena of public debate and | egislative action."” WAshi ngton v.

A ucksberg, 117 S. C. 2258, 2267-2268 (1997).

"Qur established nethod of substantive-due-process analysis has two primary
features: First, we have regularly observed that the Due Process C ause
specially protects those fundanental rights and liberties which are,
objectively, deeply rooted in this Nation's history and tradition * * * and
inplicit in the concept of ordered |iberty, such that neither liberty nor
justice would exist if they were sacrificed * * *. Second, we have required
i n substantive-due-process cases a careful description of the asserted
fundanmental liberty interest. * * * Qur Nation's history, legal traditions,
and practices thus provide the crucial guideposts for responsible

deci sionmaking * * * that direct and restrain our exposition of the Due
Process O ause." Washington v. G ucksberg, 117 S. C. 2258, 2268 (1997)
(citations and internal quotation marks omtted).

Econom c¢ Predictions

“"[T]he Court is institutionally unsuited to gather the facts upon which
econonm ¢ predictions can be made, and professionally untrained to nake
them" General Mtors Corp. v. Tracy, Tax Commir of Chio, 117 S. C. 811,
829 (1997).

El ecti on Laws

"When deci di ng whether a state election |aw violates First and Fourteenth
Amendnent associ ational rights, we weigh the character and nmagni tude of the
burden the State's rule inposes on those rights against the interests the
State contends justify that burden, and consider the extent to which the
State's concerns nake the burden necessary.” Timons v. Twn Cties Area
New Party, 117 S. C. 1364, 1370 (1997) (internal quotation nmarks omtted).

"The Constitution permts the Mnnesota Legislature to decide that
political stability is best served through a healthy two-party system"
Tinmons v. Twin Cities Area New Party, 117 S. C. 1364, 1374 (1997).

El event h Arendnent

“"[T] he fact that the Federal Governnment has agreed to indemify a state
instrunentality against the costs of litigation, including adverse
judgnents, [does not] divest[] the state agency of El eventh Anendnent
immunity." Regents of the University of California v. Doe, 117 S. C. 900,
902 (1997).

“I't has |long been settled that the reference to actions 'against one of the
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United States' [in the El eventh Anendnent] enconpasses not only actions in
which a State is actually naned as the defendant, but also certain actions
agai nst state agents and state instrunentalities.” Regents of the
University of California v. Doe, 117 S. C. 900, 903 (1997).

"Utimately, of course, the question whether a particular state agency has
the sanme kind of independent status as a county or is instead an arm of the
State, and therefore 'one of the United States' within the neaning of the
El eventh Amendnent, is a question of federal law. But that federal question
can be answered only after considering the provisions of state |aw that
define the agency's character." Regents of the University of California v.
Doe, 117 S. Ct. 900, 906 n.5 (1997).

"[With respect to the underlying El eventh Amendnent question, it is the
[state] entity's potential legal liability, rather than its ability or
inability to require a third party to reinburse it, or to discharge the
liability in the first instance, that is relevant." Regents of the
University of California v. Doe, 117 S. C. 900, 904 (1997).

"The [El eventh] Anmendnent, in other words, enacts a sovereign imunity from
suit, rather than a nonwaivable limt on the federal judiciary's subject-
matter jurisdiction.” lIdaho v. Coeur d'Alene Tribe of Idaho, 117 S. Ct.
2028, 2033 (1997).

"The Court's recognition of sovereign inmunity has not been limted to the
suits described in the text of the El eventh Arendnent. To respect the

br oader concept of inmunity, inplicit in the Constitution, which we have
regarded the El eventh Anendnent as evi denci ng and exenplifying, we have
extended a State's protection fromsuit to suits brought by the State's own
citizens. * * * Furthernore, the dignity and respect afforded a State,
which the imunity is designed to protect, are placed in jeopardy whet her
or not the suit is based on diversity jurisdiction. As a consequence, suits
i nvoki ng the federal -question jurisdiction of Article Ill courts may al so
be barred by the Amendnent." ldaho v. Coeur d' Al ene Tribe of Idaho, 117 S.
. 2028, 2033 (1997) (citations omtted).

“An allegation of an on-going violation of federal |aw where the requested
relief is prospective is ordinarily sufficient to invoke the Young
fiction." ldaho v. Coeur d' Al ene Tribe of Idaho, 117 S. C. 2028, 2040
(1997).

Enotional D stress

“"[ T] he common | aw of torts does not permt recovery for negligently
inflicted enptional distress unless the distress falls wiwthin certain
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specific categories that anmount to recovery-permtting exceptions. The | aw,
for exanple, does permt recovery for enotional distress where that

di stress acconpanies a physical injury * * * and it often permts recovery
for distress suffered by a close relative who witnesses the physical injury
of a negligence victim* * * " Mtro-North Conmuter R Co. v. Buckley, 117
S. CG. 2113, 2117 (1997) (citations omtted).

"[ T] he ' physical inpact' [necessary to recover for enotional distress] * *

* does not include a sinple physical contact with a substance that m ght
cause a disease at a substantially later tine -- where that substance, or
related circunstance, threatens no harmother than that di sease-rel ated
risk.” Metro-North Conmuter R Co. v. Buckley, 117 S. C. 2113, 2117 (1997).

"[ T] he words ' physical inpact' do not enconpass every form of 'physical
contact.' And, in particular, they do not include a contact that anounts to
no nore than an exposure -- an exposure, such as that before us, to a

subst ance that poses sone future risk of disease and which contact causes
enotional distress only because the worker |earns that he nay becone ill
after a substantial period of tinme." Metro-North Commuter R Co. v.

Buckl ey, 117 S. C. 2113, 2118 (1997).

“Common | aw courts do permt a plaintiff who suffers froma disease to
recover for related negligently caused enotional distress * * * and sone
courts permt a plaintiff who exhibits a physical synptom of exposure to
recover * * *  But with only a few exceptions, conmon |aw courts have

deni ed recovery to those who, like [plaintiff], are di sease and synptom
free." Metro-North Commuter R Co. v. Buckley, 117 S. C. 2113, 2118 (1997)
(citations omtted).

“"[T] he common law in this area does not exam ne the genui neness of
enotional harm case by case. Rather, it has devel oped recovery-permtting
categories the contours of which nore distantly reflect this, and other,
abstract general policy concerns.” Metro-North Commuter R Co. v. Buckl ey,
117 S. C. 2113, 2120 (1997).

Equal Protection

“New York's prohibition on assisting suicide * * * [does not] violate[] the
Equal Protection C ause of the Fourteenth Amendnent." Vacco v. Quill, 117
S. CGt. 2293, 2296 (1997).

"The Equal Protection Clause * * * creates no substantive rights. * * *

I nstead, it enbodies a general rule that States nust treat |ike cases alike
but may treat unlike cases accordingly." Vacco v. Qill, 117 S. . 2293,
2297 (1997).
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"CGenerally speaking, |laws that apply evenhandedly to all 'unquestionably
conply' with the Equal Protection Cause. New York Gty Transit Authority
v. Beazer, 440 U.S. 568, 587 * * * (1979); see Personnel Adm nistrator of
Mass. v. Feeney, 442 U. S. 256, 271-273 * * *(1979) ('[Many [laws] affect
certain groups unevenly, even though the lawitself treats them no
differently fromall other nenbers of the class described by the law)."
Vacco v. Quill, 117 S. Q. 2293, 2298 (1997).

When the basic classification is rationally based, uneven effects upon
particular groups within a class are ordinarily of no constitutional
concern.'" Vacco v. Quill, 117 S. C. 2293, 2298 (1997) (quoting Personnel
Adm ni strator of Mass. v. Feeney, 442 U.S. 256, 272 (1979)).

Equi tabl e Tolling

The "detail [of 26 U S.C. 6511, which sets forth the statute of Iimtations
for filing tax refund clainms with the IRS,] its technical |anguage, the
iteration of the limtations in both procedural and substantive forns, and
the explicit listing of exceptions, taken together indicate to us that
Congress did not intend courts to read other unnentioned, open-ended,

"equi tabl e' exceptions into the statute that it wote.” United States v.
Brockanp, 117 S. C. 849, 852 (1997).

Equity Courts Bound By Law

[Clourts of equity can no nore disregard statutory and constitutional
requi renents and provisions than can courts of law.'" Reno v. Bossier
Pari sh School Board, 117 S. C. 1491, 1501 (1997) (quoting INS v.
Pangi |l i nan, 486 U.S. 875, 883 (1988)).

ERI SA: Pre-enption

“"[ T] he pre-enption provision of the Enpl oyee Retirenent |Inconme Security Act
of 1974 (ERISA), 88 Stat. 829, as anended, 29 U S.C. 8 1001 et seq., [does
not] supersede[] California' s prevailing wage law to the extent that the

| aw prohi bits paynent of an apprentice wage to an apprentice trained in an
unapproved program" California D vision of Labor Standards Enforcenent v.

Dllingham Const., N. A, Inc., 117 S. C. 832, 835 (1997).

“[ T] he Enpl oyee Retirenent |ncone Security Act of 1974 (ERI SA), 88 Stat.

832, as anended, 29 U . S.C. 8§ 1001 et seq., pre-enpts a state law allowing a
nonpartici pant spouse to transfer by testanentary instrunent an interest in
undi stri buted pension plan benefits." Boggs v. Boggs, 117 S. C. 1754, 1758
(1997).
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ERI SA does not pre-enpt "New York frominposing a gross receipts tax on the
i ncone of nedical centers operated by ERI SA funds." De Buono v. NYSA-I1LA
Medical and dinical Services Fund, 117 S. . 1747, 1749 (1997).

Evi dence: Preponderance

"The burden of show ng sonething by a preponderance of evidence sinply

requires the trier of fact to believe that the existence of a fact is nore
probabl e than its nonexistence before he may find in favor of the party who
has the burden to persuade the judge of the fact's existence." Metropolitan

Stevedore Co. v. Ranbo, 117 S. C. 1953, 1963 n.9 (1997) (ellipsis,
brackets, and citation omtted).

Evi dence: Quality

“"[We need not ignore the data which do exist sinply because further
refinenment would be even nore hel pful.” Maryland v. Wlson, 117 S. C. 882,
885-886 n.2 (1997).

Evi dence: Rel evance

"Evidence is 'relevant' if it has 'any tendency to nmake the existence of
any fact that is of consequence to the determ nation of the action nore
probabl e or | ess probable than it would be wi thout the evidence.'" Reno v.
Bossi er Parish School Board, 117 S. C. 1491, 1502 (1997) (quoting Fed.
Rul e Evid. 401)).

“[ T] he inpact of an official action is often probative of why the action
was taken in the first place since people usually intend the natural
consequences of their actions." Reno v. Bossier Parish School Board, 117 S.
Ct. 1491, 1502 (1997).

Ex Post Facto Laws

"To fall wthin the ex post facto prohibition, a |law nust be retrospective
-- that is it must apply to events occurring before its enactnent -- and it
nmust di sadvantage the offender affected by it * * * by altering the
definition of crimnal conduct or increasing the punishnent for the crine."
Lynce v. Mathis, 117 S. . 891, 896 (1997) (citations and internal
quotation marks omtted).

"The Ex Post Facto O ause, which forbids the application of any new
punitive nmeasure to a crinme already consummat ed, has been interpreted to
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pertain exclusively to penal statutes." Kansas v. Hendricks, 117 S. Ct.
2072, 2086 (1997) (citations and internal quotation marks omtted).

Fal se C ai ns Act

"[A] 1986 anendnment to the [False Cains Act does not] * * * appl[y]
retroactively to qui tamsuits regarding allegedly false clains submtted

prior to its enactnment." Hughes Aircraft Co. v. United States ex rel.
Schuner, 117 S. C. 1871, 1874 (1997).

Federal Commopn Law

[T]here is no federal general common law.'" Atherton v. FDIC 117 S.
666, 670 (1997) (quoting Erie R Co. v. Tonpkins, 304 U S. 64, 78 (1938)).

"[NNormal |y, when courts decide to fashion rules of federal common | aw,
"the guiding principle is that a significant conflict between sone federal
policy or interest and the use of state law . . . nust first be
specifically showmn.'" Atherton v. FEDIC, 117 S. C. 666, 670 (1997) (quoting
O Melveny & Mers v. FDIC, 512 U S. 79, 87 (1994)).

Federal Crines

"Federal crinmes are defined by Congress, not the courts * * *. " United
States v. Lanier, 117 S. . 1219, 1226 n.6 (1997).

FELA

“"[ Al railroad worker negligently exposed to a carcinogen (here, asbestos)
but wi thout synptons of any di sease can[not] recover under the Federal

Enpl oyers' Liability Act (FELA), 35 Stat. 65, as anmended, 45 U S.C. 8§ 51 et
seq., for negligently inflicted enotional distress.” Mtro-North Comuter
R Co. v. Buckley, 117 S. C. 2113, 2115-2116 (1997).

“"[ T] he FELA [does not] permt[] a plaintiff w thout synptons or disease to

recover this economc |oss" for "nedical nonitoring costs,” i.e., "the
econonmi ¢ cost of the extra nedical check-ups that he expects to incur as a
result of his exposure to asbestos-laden insulation dust." Metro-North
Comuter R Co. v. Buckley, 117 S. . 2113, 2121 (1997).

Federal i sm

[ Al bsent explicit congressional consent no state may command federa
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officials . . . to take action in derogation of their . . . federa
responsibilities.'” dinton v. Jones, 117 S. C. 1636, 1643 n.13 (1997)
(quoting L. Tribe, Anmerican Constitutional Law 513 (2d ed. 1988)).

"[Clertain interimprovisions of the Brady Handgun Vi ol ence Prevention Act,
Pub. L. 103-159, 107 Stat. 1536, commandi ng state and | ocal | aw enforcenent
of ficers to conduct background checks on prospective handgun purchasers and
to performcertain related tasks, violate the Constitution.” Printz v.
United States, 117 S. C. 2365, 2368 (1997).

"[ T] he Tenth Amendnent is [not] the exclusive textual source of protection
for principles of federalism" Printz v. United States, 117 S. C. 2365,
2379 n. 13 (1997).

"The Federal Governnment nmay neither issue directives requiring the States
to address particul ar problens, nor command the States' officers, or those
of their political subdivisions, to adm nister or enforce a federal

regul atory program It nmatters not whether policymaking is involved, and no
case-by-case wei ghing of the burdens or benefits is necessary; such
commands are fundanentally inconpatible with our constitutional system of
dual sovereignty." Printz v. United States, 117 S. C. 2365, 2384 (1997).

Fi duci ary Duty

“A fiduciary who pretends loyalty to the principal while secretly
converting the principal's information for personal gain * * * dupes or
defrauds the principal." United States v. O Hagan, 117 S. C. 2199, 2208
(1997) (citation, internal quotation marks, and brackets omtted).

First Amendnent: Conmercial Speech

“[T] he requi renent that [growers, handlers, and processors of tree fruit]
finance * * * generic advertising is [not] a law '"abridging the freedom of
speech’ within the nmeaning of the First Amendnent." dickman v. W] enan
Bros. & Elliott, Inc., 117 S. . 2130, 2134 (1997).

"Three characteristics of the regulatory schene at issue distinguish it
fromlaws that we have found to abridge the freedom of speech protected by
the First Amendnent. First, the marketing orders inpose no restraint on the
freedom of any producer to communi cate any nessage to any audi ence. Second,
they do not conpel any person to engage in any actual or synbolic speech.
Third, they do not conpel the producers to endorse or to finance any
political or ideological views." GQickmn v. Wlenan Bros. & Elliott, Inc.,
117 S. C. 2130, 2138 (1997) (footnotes omtted).
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Fi rst Amendnent: Establishment C ause

“Not all entanglenents, of course, have the effect of advancing or
inhibiting religion. Interaction between church and state is inevitable, *
* * and we have always tolerated sonme |evel of involvenent between the two.
Ent angl enent nust be 'excessive' before it runs afoul of the Establishnent
Cl ause." Agostini v. Felton, 117 S. C. 1997, 2015 (1997) (citations
omtted).

“"New York City's Title | program does not run afoul of any of three primary
criteria we currently use to eval uate whether governnent aid has the effect
of advancing religion: it does not result in governnental indoctrination;
define its recipients by reference to religion; or create an excessive

ent angl enent."” Agostini v. Felton, 117 S. C. 1997, 2016 (1997).

"We therefore hold that a federally funded program providi ng suppl enent al ,
remedi al instruction to disadvantaged children on a neutral basis is not
i nval id under the Establishnment C ause when such instruction is given on
the prem ses of sectarian schools by governnent enployees pursuant to a

program cont ai ni ng saf eguards such as those present here." Agostini v.
Felton, 117 S. C. 1997, 2016 (1997).

First Anendnent: Freedom of Speech

"A content-neutral regulation will be sustained under the First Amendnent

if it advances inportant governnental interests unrelated to the
suppression of free speech and does not burden substantially nore speech
t han necessary to further those interests.” Turner Broadcasting System
Inc. v. EFCC, 117 S. C. 1174, 1186 (1997).

The "l ess-restrictive-alternative anal ysis has never been a part of the
inquiry into the validity of content-neutral regulations on speech." Turner
Broadcasting System Inc. v. FCC, 117 S. C. 1174, 1199 (1997) (citations,
i nternal quotation marks, and ellipses omtted).

“[ T] he governnental interest in protecting children fromharnful materials
* * * does not justify an unnecessarily broad suppression of speech
addressed to adults."” Reno v. Anerican Cvil Liberties Union, 117 S. C.
2329, 2346 (1997).

Forecasts that Prove Inaccurate with H ndsi ght

“*The first inpressionis that it is absurd to resort to statistical
probabilities when you know the fact. But this is due to inaccurate
thinking. . . . [Value] depends |largely on nore or |ess certain prophecies
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of the future; and the value is no less real at that tine if later the
prophecy turns out false than when it cones out true. . . . Tenpting as it
is to correct uncertain probabilities by the now certain fact, we are of
opinion that it cannot be done.'" Conm ssioner of Int. Rev. v. Estate of
Hubert, 117 S. C. 1124, 1130 (1997) (plurality opinion) (quoting |thaca
Trust Co. v. United States, 279 U. S. 151, 155 (1929) (Holnes, J.)).

Fourt eent h Anendnent

"Congress' power under 8 5 [of the Fourteenth Amendnent], however, extends
only to enforcing the provisions of the Fourteenth Anendnment. The Court has
described this power as renedial * * *. The design of the Anendnent and the
text of 8 5 are inconsistent with the suggestion that Congress has the
power to decree the substance of the Fourteenth Amendnent's restrictions on
the States. Legislation which alters the neaning of the Free Exercise

Cl ause cannot be said to be enforcing the C ause. Congress does not enforce
a constitutional right by changing what the right is. It has been given the
power 'to enforce,’ not the power to determ ne what constitutes a
constitutional violation." Gty of Boerne v. Flores, 117 S. . 2157, 2164
(1997) (citation, sone internal quotation marks, and brackets omtted).

Fourth Amendment: Drug Testing

"Georgia' s requirenment that candidates for state office pass a drug test *
* * does not fit within the closely guarded category of constitutionally
perm ssi bl e suspi ci onl ess searches." Chandler v. Mller, 117 S. C. 1295,
1298 (1997).

"To be reasonabl e under the Fourth Anendnent, a search ordinarily nust be
based on individualized suspicion of wongdoing. * * * But particularized
exceptions to the main rule are soneti nes warranted based on speci al needs,
beyond the normal need for |aw enforcenent."” Chandler v. Mller, 117 S. C.
1295, 1301 (1997) (citations and internal quotation marks omtted).

Fourth Anendnent: Searches

"[ T] he Fourth Amendnent [does not] require[] that a lawmfully sei zed

def endant nust be advised that he is '"free to go' before his consent to
search will be recogni zed as voluntary.” Chio v. Robinette, 117 S. . 417,
419 (1996).

“I'n order to justify a 'no-knock' entry, the police nust have a reasonabl e
suspi ci on that knocking and announcing their presence, under the particul ar
ci rcunst ances, woul d be dangerous or futile, or that it would inhibit the
effective investigation of the crinme by, for exanple, allow ng the
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destructi on of evidence.
(1997).

" Richards v. Wsconsin, 117 S. C. 1416, 1421

Fourth Amendnent: Stops

"[A] police officer may as a matter of course order the driver of a
lawful ly stopped car to exit his vehicle" without violating the Fourth
Amendnent . " Maryland v. Wlson, 117 S. C. 882, 884 (1997).

Freedom of I nformation Act

[T]he only relevant public interest in the FO A bal ancing analysis' is
"the extent to which disclosure of the information sought woul d "she[d]
light on an agency's performance of its statutory duties" or otherw se |et
citizens know "what their governnment is up to."'" Bibles v. O egon Natural
Desert Ass'n, 117 S. C. 795, 795 (1997) (quoting Departnent of Defense v.
FLRA, 510 U. S. 487, 497 (1994), and Departnent of Justice v. Reporters
Comm for Freedom of Press, 489 U. S. 749, 773 (1989)) (enphasis added by
Bi bl es Court).

Quilty Pl eas

“"After the defendant in this case pleaded guilty, pursuant to a plea
agreenent, the District Court accepted his plea but deferred decision on
whet her to accept the plea agreenent. The defendant then sought to w thdraw
his plea. We hold that in such circunstances a defendant nay not w thdraw
his plea unless he shows a 'fair and just reason' under [Federal Rule of
Crimnal Procedure] 32(e)." United States v. Hyde, 117 S. C. 1630, 1631
(1997).

Habeas Cor pus

“[T]he rule * * * which requires that a capital defendant be permtted to
informhis sentencing jury that he is parole-ineligible if the prosecution
argues that he presents a future danger * * * was 'new * * * and thereby

i napplicable to an already final death sentence.” O Dell v. Netherland, 117
S. . 1969, 1971 (1997).

The "new section of the statute dealing with petitions for habeas corpus [i.

e., the Antiterrorismand Effective Death Penalty Act of 1996, does not]
govern[] applications in noncapital cases that were already pendi ng when
the Act was passed."” Lindh v. Mirphy, 117 S. C. 2059, 2061 (1997).

| ndi an Tri bal Courts
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“[T]ribal courts nay not entertain clains agai nst nonnmenbers arising out of
acci dents on state hi ghways, absent a statute or treaty authorizing the
tribe to govern the conduct of nonnenbers on the highway in question.”
Strate v. A-1 Contractors, 117 S. C. 1404, 1408 (1997).

| nti mat e Associ ati on

" Choi ces about marriage, famly life, and the upbringing of children are
anong associ ational rights this Court has ranked as 'of basic inportance in
our society,' Boddie [v. Connecticut, 401 U S. 371, 376 (1971)], rights
sheltered by the Fourteenth Amendnent agai nst the State's unwarranted

usur pation, disregard, or disrespect.” ML.B. v. S L.J., 117 S. C. 555,
564 (1996).

"[Plarental term nation decrees are anong the nost severe forns of state
action * * * " ML.B. v. S.L.J., 117 S. . 555, 570 (1996).

Legi sl ati on Based Upon Threatened Harm

"A fundanental principle of legislation is that Congress is under no
obligation to wait until the entire harmoccurs but may act to prevent it."
Turner Broadcasting System Inc. v. FCC 117 S. . 1174, 1197 (1997).

Legislation That Is Only a Partial Sol ution

“"[T]he fact that 8 10(b) is only a partial antidote to the problens it was
designed to alleviate does not call into question its prohibition of
conduct that falls within its textual proscription.” United States v.

O Hagan, 117 S. . 2199, 2211 n.9 (1997).

Legislative Districts

“If race is the predom nant notive in creating districts, strict scrutiny
applies, * * * and the districting plan nust be narrowWy tailored to serve
a conpelling governnental interest in order to survive." Abrans v. Johnson,
117 S. C. 1925, 1936 (1997) (citation omtted).

“"[ T] he constitutional guarantee of one person, one vote under Article I, §
2 * * * requires congressional districts to achieve popul ation equality 'as
nearly as is practicable.'" Abrans v. Johnson, 117 S. C. 1925, 1939 (1997)
(quoting Wesberry v. Sanders, 376 U. S. 1, 7-8 (1964)).

“Appel lant clainms that the District Court acted without giving the State an
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adequat e opportunity to nmake its own redistricting choice by approving the
remedi al plan without first adjudicating the legality of the original plan,
that the court had no authority to approve any settlenent over his

obj ection, and that the renedial plan violates the Constitution. W hold
that the State exercised the choice to which it was entitled under our
cases, that appellant has no right to block the settlenent, and that he has
failed to point up any unconstitutionality in the plan proposed."” Lawer v.
Departnment of Justice, 117 S. C. 2186, 2189 (1997).

LHWCA

"The LHWCA aut hori zes conpensati on not for physical injury as such, but for
econom c harmto the injured worker from decreased ability to earn wages."
Metropolitan Stevedore Co. v. Ranbo, 117 S. C. 1953, 1957 (1997).

“"[A] worker is entitled to nom nal conpensation [under the Longshore and
Har bor Wor kers' Conpensation Act] when his work- related injury has not

di m ni shed his present wage-earning capacity under current circunstances,
but there is a significant potential that the injury wll cause di m nished
capacity under future conditions."” Metropolitan Stevedore Co. v. Ranbo, 117
S. C. 1953, 1963 (1997).

Materiality

“"[Materiality of falsehood is [not] an el enent of the crinme of know ngly
meki ng a false statenent to a federally insured bank, 18 U S.C. § 1014."
United States v. Wlls, 117 S. C. 921, 924 (1997).

“Materiality" nmeans ha[ving] a natural tendency to influence, or [being]
capabl e of influencing, the decision of the decisionmaking body to which it
was addressed.'" United States v. Wells, 117 S. C. 921, 926 (1997)
(quoting Kungys v. United States, 485 U S. 759, 770 (1988)).

Necessary and Proper C ause

The Necessary and Proper Clause is "the |ast, best hope of those who defend

ultra vires congressional action.” Printz v. United States, 117 S. C.
2365, 2378 (1997).

Oficial Imunity

“I'n cases involving prosecutors, |egislators, and judges we have repeatedly
expl ai ned that the immnity serves the public interest in enabling such
officials to performtheir designated functions effectively w thout fear
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that a particular decision may give rise to personal liability."'
Jones, 117 S. C. 1636, 1643 (1997) (footnote omtted).

dinton v.

"[When defining the scope of an immunity for acts clearly taken within an
official capacity, we have applied a functional approach. * * * As our
opi ni ons have nmade clear, imunities are grounded in 'the nature of the
function perforned, not the identity of the actor who perforned it.""
dinton v. Jones, 117 S. . 1636, 1644 (1997) (quoting Forrester v. Wite,
484 U.S. 219, 229 (1988)).

Qualified Immunity

"This '"qualified immunity' defense is valuable to officials asserting it

for two reasons. First, if it is found applicable at any stage of the
proceedi ngs, it determ nes the outcone of the litigation by shielding the
official fromdamages liability. Second, when the conplaint fails to all ege
a violation of clearly established | aw or when discovery fails to uncover
evi dence sufficient to create a genui ne i ssue whet her the defendant
commtted such a violation, it provides the defendant with an imunity from
the burdens of trial as well as a defense to liability." Johnson v.

Fankel I, 117 S. C. 1800, 1803 (1997) (footnote omtted).

“[P]rison guards who are enployees of a private prison nanagenent firmare
[not] entitled to a qualified imunity fromsuit by prisoners charging a
violation of 42 U S.C. § 1983." Richardson v. MKnight, 117 S. C. 2100,
2102 (1997).

"The Court has sonetinmes applied a functional approach in inmunity cases,
but only to decide which type of imunity -- absolute or qualified -- a
public officer should receive. * * * And it never has held that the nere
performance of a governnmental function could nmake the difference between
unlimted 8 1983 liability and qualified inmmunity * * * especially for a
private person who perforns a job w thout governnent supervision or
direction. Indeed a purely functional approach bristles with difficulty,
particularly since, in many areas, governnent and private industry nmay
engage in fundanmentally simlar activities * * * " R chardson v. MKni ght,
117 S. C. 2100, 2106 (1997) (citations omtted).

Pat ent Law

"Under [the doctrine of equivalents] a product or process that does
not literally infringe upon the express terns of a patent claimnay
nonet hel ess be found to infringe if there is 'equival ence' between the
el ements of the accused product or process and the clained el enents of the
patented i nvention." Warner-Jenkinson Co. v. Hilton Davis Chem cal Co., 117
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S. . 1040, 1045 (1997).
Pre-enption

"[Where 'federal lawis said to bar state action in fields of
traditional state regulation . . . we have worked on the "assunption that
the historic police powers of the States were not to be superseded by the
Federal Act unless that was the clear and mani fest purpose of Congress."'"
California Division of Labor Standards Enforcenent v. Dllingham Const., N

A, Inc., 117 S. C. 832, 838 (1997) (quoting New York State Conference of

Blue Cross and Blue Shield Plans v. Travelers Ins. Co., 115 S C. 1671,
1676 (1995), and Rice v. Santa Fe El evator Corp., 331 U S. 218, 230 (1947)).

The Presi dent

"Only three sitting Presidents have been defendants in civi
litigation involving their actions prior to taking office.” dinton v.
Jones, 117 S. C. 1636, 1643 (1997).

"Al t hough Presidents have responded to witten interrogatories,
gi ven depositions, and provided videotaped trial testinony, * * * no
sitting President has ever testified, or been ordered to testify, in open
court.” dinton v. Jones, 117 S. C. 1636, 1643 n. 14 (1997).

Prophyl acti c Measures

"A prophylactic nmeasure, because its mssion is to prevent,
typically enconpasses nore than the core activity prohibited." United
States v. O Hagan, 117 S. C. 2199, 2217 (1997).

Puni ti ve Damages: Taxation

“"[Plunitive damages received by a plaintiff in a tort suit for
personal injuries * * * were not received 'on account of' persona
injuries; hence [26 U S.C. 104(a)(2) (1988 ed.)] does not apply and the
damages are taxable.” OGIvie v. United States, 117 S. C. 452, 454 (1996)
(emphasis in original).

RI CO Acti ons
“"[We hold that a plaintiff may not rely upon 'fraudul ent

conceal nent' [to extend the statute of [imtations in a civil R CO
action] unless he has been reasonably diligent in trying to discover his
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cause of action."” Klehr v. AO Smth Corp., 117 S. C. 1984, 1987 (1997).

Rul e of Lenity

"The rule of lenity applies only if, after seizing everything from
whi ch aid can be derived, we can nake no nore than a guess as to what
Congress intended." United States v. Wlls, 117 S. C. 921, 931 (1997)
(quotation marks and ellipses omtted).

Securities Fraud

"[ A] person who trades in securities for personal profit, using
confidential information m sappropriated in breach of a fiduciary duty to
the source of the information, [is] guilty of violating 8 10(b) and Rul e
10b-5 [and] * * * the [Securities and Exchange] Commi ssion [did not] exceed
its rulemaking authority by adopting Rule 14e-3(a), which proscribes
tradi ng on undi sclosed information in the tender offer setting, even in the
absence of a duty to disclose.” United States v. O Hagan, 117 S. C. 2199,
2205 (1997).

"The 'm sappropriation theory' holds that a person commts fraud 'in
connection with' a securities transaction, and thereby violates §8 10(b) and
Rul e 10b-5, when he m sappropriates confidential information for securities
tradi ng purposes, in breach of a duty owed to the source of the
information. * * * Under this theory, a fiduciary's undisclosed, self-
serving use of a principal's information to purchase or sell securities, in
breach of a duty of loyalty and confidentiality, defrauds the principal of
the exclusive use of that information. In lieu of premsing liability on a
fiduciary relationship between conpany insider and purchaser or seller of
the conpany's stock, the m sappropriation theory premses liability on a
fiduciary-turned-trader's deception of those who entrusted himw th access
to confidential information." United States v. O Hagan, 117 S. C. 2199,
2207 (1997).

Sent enci ng

"[ A] federal court may [not] direct that a prison sentence under 18
U S C 8 924(c) run concurrently with a state-inposed sentence * * *_ "
United States v. Gonzales, 117 S. C. 1032, 1034 (1997). [Section 924(c)
provi des that whoever uses or carries a firearmin relation to any drug
of fense shall be sentenced to five years' inprisonnent that shall not "run
concurrently with any other termof inprisonment."]

"[ T] he phrase "at or near the maxi mumterm authorized [in 28 U S. C
994(h)] is unanbiguous and requires a court to sentence a career offender
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"at or near' the 'maxinum prison term avail able once all rel evant
statutory sentenci ng enhancenents are taken into account." United States v.
LaBonte, 117 S. C. 1673, 1679 (1997).

Sent enci ng CGui del i nes

"[A] jury's verdict of acquittal does not prevent the sentencing
court from considering conduct underlying the acquitted charge, so long as
t hat conduct has been proved by a preponderance of the evidence." United
States v. Watts, 117 S. C. 633, 638 (1997).

Separation of Powers

"We have recogni zed that '[e]ven when a branch does not arrogate
power to itself . . . the separation-of-powers doctrine requires that a
branch not inpair another in the performance of its constitutional
duties.'" dinton v. Jones, 117 S. C. 1636, 1648 (1997) (quoting Loving v.
United States, 517 U.S. _ , _ , 116 S. . 1737, 1743 (1996)).

"We therefore hold that the doctrine of separation of powers does
not require federal courts to stay all private actions against the
President until he |leaves office." dinton v. Jones, 117 S. C. 1636, 1650
(1997).

Sovereign I mmunity

"Al t hough we have adopted the related doctrine of sovereign
i munity, the common-law fiction that '[t]he king . . . is not only

i ncapabl e of doing wong, but even of thinking wong,"™ * * * was rejected
at the birth of the Republic.” dinton v. Jones, 117 S. C. 1636, 1646 n. 24
(1997) (quoting 1 W Bl ackstone, Conmentaries *246)).

State Authority

"[A] crucial axiomof our governnent" is that "the States have w de
authority to set up their state and | ocal governnments as they w sh.”
MMIlian v. Mnroe County, Ala., 117 S. C. 1734, 1741 (1997).

Statutes of Limtations

"[T]he law ordinarily provides that an action to recover m staken
paynents of noney accrues upon the recei pt of paynent," not when paynent is
mailed to the payee. OGlvie v. United States, 117 S. C. 452, 458 (1996)
(internal quotation marks omtted).
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Suits Against Oficers in Oficial Capacity

"[A] suit against a governnental officer in his official capacity is
the sane as a suit against the entity of which the officer is an agent,* *
*and * * * victory in such an official-capacity suit inposes liability on
the entity that the officer represents.” McMIllian v. Mnroe County, Ala.
117 S. C. 1734, 1737 n.2 (1997) (citations, internal quotation marks, and
brackets omtted).

Suits Under 42 U.S. C 1983

"State officers in their official capacities, |ike States
t hensel ves, are not anenable to suit for damages under § 1983. * * * State
officers are subject to § 1983 liability for damages in their persona
capacities, however, even when the conduct in question relates to their
official duties." Arizonans for Oficial English v. Arizona, 117 S. C.
1055, 1070 n.24 (1997) (citations omtted).

"[T] he requirenent that a State operate its child support programin
"substantial conpliance’ with Title I'V-D [of the Social Security Act] was
not intended to benefit individual children and custodial parents, and
therefore it does not constitute a federal right. Far fromcreating an

i ndi vidual entitlenment to services, the standard is sinply a yardstick for

the Secretary to neasure the systemm de performance of a State's Title IV-D
program" Blessing v. Freestone, 117 S. . 1353, 1361 (1997) (enphasis in
original).

“[1]t is not enough for a 8 1983 plaintiff nerely to identify
conduct properly attributable to the nunicipality. The plaintiff nust also

denonstrate that, through its deliberate conduct, the municipality was the
"nmoving force' behind the injury alleged. That is, a plaintiff nust show
that the nunicipal action was taken with the requisite degree of

cul pability and nust denonstrate a direct causal |ink between the nunici pal
action and the deprivation of federal rights." Conm ssioners of Bryan
County v. Brown, 117 S. C. 1382, 1388 (1997) (enphasis in original).

"[ Al claimfor danmages and decl aratory relief brought by a state
prisoner challenging the validity of the procedures used to deprive him of
good-tinme credits is [not] cognizable under [42 U S.C ] 8 1983." Edwards v.
Bali sok, 117 S. C. 1584, 1586 (1997).

"Al abama sheriffs, when executing their |aw enforcenent duties,
represent the State of Al abama, not their counties,” so the counties are
not liable for the sheriffs' actions in suits under 42 U. S.C. 1983.
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MMIlian v. Monroe County, Ala., 117 S. C. 1734, 1740 (1997).

"[ D] efendants in an action brought under Rev. Stat. 1979, 42 U. S. C
§ 1983, in state court [do not] have a federal right to an interlocutory
appeal froma denial of qualified imunity." Johnson v. Fankell, 117 S. C.
1800, 1802 (1997).

Synpathetic Plaintiff

"We do not deny that the dissent paints a synpathetic picture of
[plaintiff] and his co-workers; this picture has force because [he] is

synpat hetic and he has suffered wong at the hands of a negligent enployer.
But we are nore troubled than is the dissent by the potential systemc
effects of creating a new, full-blown, tort |aw cause of action -- for
exanple, the effects upon interests of other potential plaintiffs who are
not before the court and who depend on a tort systemthat can distinguish
bet ween reliable and serious clainms on the one hand, and unreliable and
relatively trivial clains on the other." Metro-North Comuter R Co. V.
Buckl ey, 117 S. . 2113, 2124 (1997).

Tax | njunction Act

“"Production Credit Associations, corporations chartered under
federal law, are [not] included within the exception [to the Tax Injunction
Act, 28 U.S.C. 1341] when they sue by thenselves * * * and so nay not sue
in federal court for an injunction against state taxation w thout the
United States as co-plaintiff."” Arkansas v. Farm Credit Services of Cent.
Arkansas, 117 S. . 1776, 1778-1779 (1997).

“Instrunmentalities of the United States, by virtue of that
desi gnation al one, do not have the sane right as does the United States to
avoid the prohibitions of the Tax Injunction Act." Arkansas v. Farm Credit

Services of Cent. Arkansas, 117 S. C. 1776, 1779 (1997).

Tax Law

"Tax law, after all, is not normally characterized by case-specific
exceptions reflecting individualized equities.” United States v. Brockanp,
117 S. C. 849, 852 (1997).

Taki ngs

"There are two i ndependent prudential hurdles to a regul atory taking
cl ai m brought against a state entity in federal court. * * * [A] plaintiff
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nmust denonstrate that she has both received a final decision regarding the
application of the challenged regulations to the property at issue fromthe
government entity charged with inplenenting the regulations * * * and
sought conpensation through the procedures the State has provided for doing
so. * * * The second hurdle stens fromthe Fifth Anmendnment's proviso that
only takings without 'just conpensation' infringe that Arendnent; if a
State provides an adequate procedure for seeking just conpensation, the
property owner cannot claima violation of the Just Conpensation C ause
until it has used the procedure and been denied just conpensation."™ Suitum
v. Tahoe Regional Planning Agency, 117 S. . 1659, 1664-1665 (1997)
(citations, brackets, and sone internal quotation marks omtted).

Tort Renedi es: Creation of

"[Where state and federal regulations already provide the relief
that a plaintiff seeks, creating a full-blown tort renedy could entai
system c costs w thout correspondi ng benefits." Metro-North Conmuter R Co.
v. Buckley, 117 S. . 2113, 2123 (1997).

Val uati on of Property

"[El]ven if . . . the incone generated by such parcels may be

properly thought of as de minims, the value of the land may not fit that
description." Babbitt v. Youpee, 117 S. C. 727, 733 (1997) (internal
quotation marks omtted).

Voting R ghts Act

"[T] he Voting Rights Act of 1965, 79 Stat. 439, as anended, 42 U. S
C. 8§ 1973c (8 5), requires preclearance of certain changes that M ssissipp
made in its voter registration procedures -- changes that M ssissippi nade
in order to conply with the National Voter Registration Act, 42 US.C. 8§

1973gg et seq." Young v. Fordice, 117 S. C. 1228, 1231 (1997).

"[A] violation of 8 2 [of the Voting R ghts Act] is not grounds in
and of itself for denying preclearance under 8 5." Reno v. Bossier Parish
School Board, 117 S. C. 1491, 1500 (1997).

Wai ver of Deportation: Discretion

"While [8 U.S.C. 1251(a)(1)(H)] establishes certain prerequisites to
eligibility for a waiver of deportation, it inposes no limtations on the
factors that the Attorney CGeneral (or her delegate, the INS, see 8 CFR §
2.1 (1996)) may consider in determ ning who, anong the class of eligible
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aliens, should be granted relief.” INS v. Yueh-Shaio Yang, 117 S. C. 350,
352 (1996).

MAXI M5 FROM
THE SUPREME COURT 1995 TERM

Conpi | ed by

Ant hony J. Steinneyer
Appel late Staff, G vil Division
Departnent of Justice

| . DOCTRI NES OF STATUTORY CONSTRUCTI ON

Pl ai n Language

"W start, as we nust, wth the |anguage of the statute." Bailey v.
United States, 116 S. . 501, 506 (1995).

"[We begin with the text and design of the statute." Brotherhood of

Loconoti ve Engi neers v. Atchison, Topeka & Santa Fe Ry. Co., 116 S. Ct.
595, 597 (1996).

VWhile "the English word 'damage' or '"harmi * * * can be applied to
an extrenely w de range of phenonena, * * * that termis 'plain neaning "
not its neaning in the Warsaw Convention. Zicherman v. Korean Air Lines
Co., 116 S. C. 629, 632 (1996).

'S

Ordi nary Meani ng

A wrd in a statute "nust be given its 'ordinary or natural' nmeaning
* * x " Bailey v. United States, 116 S. C. 501, 506 (1995).

Statutory Text Controlling

“"We are bound by the | anguage of the statute as it is witten, and
even if the rule Lundy advocates m ght 'accor[d] with good policy,' we are
not at liberty "torewite [the] statute because [we] m ght deemits
effects susceptible of inprovenent.'" Conm ssioner v. Lundy, 116 S. C.
647, 656-657 (1996) (quoting Badaracco v. Conm ssioner, 464 U. S. 386, 398
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(1984).
Compl ex St at utes

"The analysis dictated by [26 U. S.C.] 8 6512(b)(3)(B) is not
el egant, but it is straightforward." Conm ssioner v. Lundy, 116 S. C. 647,
651 (1996).

Construction of Treaty

"Because a treaty ratified by the United States is not only the | aw
of this land, see Const., Art. Il, 8 2, but also an agreenent anong
soverei gn powers, we have traditionally considered as aids to its
interpretation the negotiating and drafting history (travaux préparatoires)
and the post-ratification understanding of the contracting parties."

Zi cherman v. Korean Air Lines Co., 116 S. . 629, 634 (1996).

Construction of State Statutes

"[Only state courts may authoritatively construe state statutes.”
BMAV of North Anerica, Inc. v. Gore, 116 S. . 1589, 1600 (1996).

Cont ext

"“A provision that may seem anbiguous in isolation is often clarified
by the remai nder of the statutory schene." Bailey v. United States, 116 S.
Ct. 501, 507 (1995) (quoting United Savings Ass'n v. Tinbers of Inwood
Forest Assocs., Ltd., 484 U S. 365, 371 (1988).

Hi story of Anendnents

"The anmendnent history of [a statutory provision] casts further
i ght on Congress' intended neaning." Bailey v. United States, 116 S. C.
501, 507 (1995).

Subsequent Legi sl ation

"[ S] ubsequent | egislation declaring the intent of an earlier statute
is entitled to great weight in statutory construction.”™ Loving v. United
States, 116 S. C. 1737, 1749 (1996) (quotation marks and citations
omtted).

"[ S] ubsequent | egislation declaring the intent of an earlier statute
is entitled to significant weight." United States v. Wnstar Corp., 116 S.

http://intranet/civil/appel late/maxims.htm (190 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

C. 2432, 2463 (1996) (plurality opinion) (quoting NLRB v. Bell Aerospace
Co., 416 U.S. 267, 275 (1974)).

Statutory Purpose

In interpreting ERI SA, "courts nmay have to take account of conpeting
congressi onal purposes, such as Congress' desire to offer enployees
enhanced protection for their benefits, on the one hand, and, on the other,
its desire not to create a systemthat is so conplex that adm nistrative
costs, or litigation expenses, unduly discourage enployers fromoffering
wel fare benefit plans in the first place.” Varity Corp. v. Howe, 116 S. C.
1065, 1070 (1996).

"“We consider not only the bare neaning of the word but also its
pl acenent and purpose in the statutory schene.” Bailey v. United States,
116 S. C. 501, 506 (1995).

"The purpose of the HSA [Hours of Service Act] is to pronote the
safe operation of trains, and the statutory classification nust be
understood in accord with that objective." Brotherhood of Loconotive
Engi neers v. Atchison, Topeka & Santa Fe Ry. Co., 116 S. C. 595, 598
(1996).

Construed to Avoid Constitutional Problens

"[Where an ot herw se acceptabl e construction of a statute would
rai se serious constitutional problens, the Court will construe the statute
to avoid such probl ens unless such construction is plainly contrary to the
intent of Congress."” United States v. Wnstar Corp., 116 S. C. 2432, 2455
(1996) (plurality opinion) (quoting Edward J. DeBartolo Corp. v. Florida
@Qul f Coast Building & Constr. Trades Council, 485 U S. 568, 575 (1988), and
citing Ashwander v. TVA 297 U. S. 288, 348 (1936) (Brandeis, J.,
concurring)).

Construed to Avoid Surplusage or Meani ngl essness

"[T] he nore natural reading of the statute's text, which would give
effect to all of its provisions, always prevails over a nmere suggestion to
di sregard or ignore duly enacted |aw as | egislative oversight." United Food

and Commercial Wrkers Union Local 751 v. Brown Goup, Inc., 116 S. Ct.
1529, 1533 (1996).

“I't is an elenentary rule of construction that 'the act cannot be
held to destroy itself.'" Ctizens Bank of Maryland v. Strunpf, 116 S. Ct.
286, 290 (1995) (quoting Texas & Pacific Ry. Co. v. Abilene Cotton Q1 Co.,
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204 U. S. 426, 446 (1907).

This canon was applied to avoid rendering one section "redundant"
and "nonsensical"” in Field v. Mans, 116 S. C. 437, 442-443 n.7 (1995).

The Suprenme Court reads statutes "with the assunption that Congress
i ntended each of its terns to have neani ng. 'Judges should hesitate .
to treat [as surplusage] statutory ternms in any setting, and resistance
shoul d be hei ght ened when the words descri be an el enrent of a crim nal
offense.'" Bailey v. United States, 116 S. C. 501, 506-507 (1995) (quoting
Ratzlaf v. United States, 114 S. C. 655, 659 (1994)).

The Suprene Court recognizes "the canon of construction that
instructs that "a legislature is presuned to have used no superfl uous
words' * * * " Bailey v. United States, 116 S. C. 501, 507 (1995) (quoting
Platt v. Union Pacific RR Co., 99 U S. 48, 58 (1879).

Construed to Achieve Practical Result

"When presented with an equally plausible reading of Article 24" of
t he Warsaw Convention, the Suprenme Court chooses the one "that |eads to a
nore conprehensible result * * *. " Zicherman v. Korean Air Lines Co., 116
S. . 629, 634 (1996).

"Even if the text of [the statute in issue] could plausibly be read
to create this decidedly inefficient jurisdictional schene, we would
hesitate to attribute such a design to Congress."” Bank One Chicago, N A .
M dwest Bank & Tr. Co., 116 S. C. 637, 643 (1996) (footnote omtted).

Pol icy Argunents

"[ Respondent] may or may not have a valid policy argunent, but it is
up to Congress, not this Court, to revise the [statutory] determnation if
it so chooses.” United States v. Noland, Trustee, 116 S. C. 1524, 1528 n.3
(1996).

Construed in Accord with Conmmon Law

"Though dictionaries sonetines help in such matters, we believe it
nore inportant here to look to the common | aw, which, over the years, has
given to terns such as 'fiduciary' and trust 'adm nistration' a |egal
nmeani ng to which, we normally presune, Congress neant to refer." Varity
Corp. v. Howe, 116 S. Ct. 1065, 1073 (1996).

http://intranet/civil/appel late/maxims.htm (192 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

[F]lal se pretenses, a false representation, or actual fraud,' carry
the acquired neaning of ternms of art. They are common-law terns, and * * *
they inply elenents that the common | aw has defined themto include." Field
v. Mans, 116 S. C. 437, 443 (1995).

“‘1t is . . . well established that "[w] here Congress uses terns
t hat have accunul ated settled nmeaning under . . . the conmon |law, a court
must infer, unless the statute otherw se dictates, that Congress neans to
i ncorporate the established neaning of these terns."'" Field v. Mans, 116
S. . 437, 443 (1995) (quoting Community for Creative Non-Violence v.
Reid, 490 U S. 730, 739 (1989) (quoting NLRB v. Amax Coal Co., 453 U. S
322, 329 (1981))).

"We construe the terns in [the statutory provision in issue] to
I ncorporate the general common |aw of torts, the dom nant consensus of
conmon-law jurisdictions, rather than the |law of any particular State."
Field v. Mans, 116 S. C. 437, 443 n.9 (1995).

Construed in Accord with Prior Casel aw

"The normal rule of statutory construction is that if Congress
intends for legislation to change the interpretation of a judicially
created concept, it makes that intent specific.” United States v. Nol and,
Trustee, 116 S. C. 1524, 1527 (1996) (quoting Mdlantic Nat. Bank v. New
Jersey Dept. of Environnental Protection, 474 U S. 494, 501 (1986)).

Construed in Accord with O her Statutes

"But absent clearer indication than what we have in [29 U S . C] 8§ 406
(a)(1) (D), we would be reluctant to infer that ERI SA bars conduct
affirmati vely sanctioned by other federal statutes.” Lockheed v. Spink, 116
S. C. 1783, 1791 n.6 (1996).

Ej usdem Ceneri s

The canon that "the specific governs the general” is "a warning
agai nst applying a general provision when doing so would underm ne
l[imtations created by a nore specific provision." Varity Corp. v. Howe,
116 S. C. 1065, 1077 (1996) (declining to follow that canon).

| dentical Words in Different Sections

"[T] he normal rule of statutory construction [is] that identical
words used in different parts of the sane act are intended to have the sane
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nmeani ng." Conm ssioner v. Lundy, 116 S. C. 647, 655 (1996) (quoting
Sullivan v. Stroop, 496 U S. 478, 484 (1990), and Sorenson v. Secretary of

Treasury, 475 U.S. 851, 860 (1986) (internal quotation marks omtted)).
| npl i ed Renedi es

“[1]t is an el enental canon of statutory construction that where a
statute expressly provides a particular remedy or renedies, a court nust be
chary of reading others into it." Meghrig v. KFC Western, Inc., 116 S. C.
1251, 1256 (1996) (quotation omtted).

| npl i ed Repeal s

For there to be an inplied repeal, there nust be an "irreconcil able
conflict between the two federal statutes at issue." Matsushita Electric
| ndustrial Co. v. Epstein, 116 S. C. 873, 881 (1996) (internal quotation
mar ks omtted).

Silence in One Provision Contrasted with Specific Provision

"[Where Congress includes particular |anguage in one section of a
statute but omts it in another section of the sane Act, it is generally
presuned that Congress acts intentionally and purposely in the disparate
i nclusion or exclusion." Field v. Mans, 116 S. C. 437, 442 (1995) (quoting
Gozlon-Peretz v. United States, 498 U. S. 395, 404 (1991), and Russello v.
United States, 464 U. S. 16, 23 (1983)). Note this rule of construction was
hel d i napplicable in Field: "But there is nore here, show ng why the
negati ve pregnant argunent should not be elevated to the | evel of
interpretive trunp card."” 116 S. C. at 442. See id. at 446.

Catchall Provisions

"This structure suggests that these 'catchall' provisions act as a
safety net, offering appropriate equitable relief for injuries caused by
violations that 8 502 does not el sewhere adequately renedy." Varity Corp.
v. Howe, 116 S. C. 1065, 1078 (1996).

Construction of Rule of General |ntent

Federal Rule of Crimnal Procedure 2, which provides that the "rul es
are intended to provide for the just determ nation of every crim nal
proceedi ng,"” "sets forth a principle of interpretation to be used in
construi ng anbi guous rules, not a principle of |aw superseding clear rules
that do not achieve the stated objectives.” Carlisle v. United States, 116
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S. C. 1460, 1465 (1996).
Cl ear Statenent Rule

"Congress' intent to abrogate the States' inmmunity fromsuit [under
the El eventh Amendnent] nust be obvious froma clear |egislative
statenent." Sem nole Tribe of Florida v. Florida, 116 S. C. 1114, 1123
(1996) (internal quotation marks omtted).

Significance of Title

“"[Unless the intent that the text exceed its caption is clear," the
Suprenme Court is "not inclined to adopt an interpretation [of Federal Rule
of Crimnal Procedure 29(c)] that creates such a surprise." Carlisle v.
United States, 116 S. C. 1460, 1464 (1996).

Def erence to Agency Construction

Chevron deference is based on "a presunption that Congress, when it
left anmbiguity in a statute nmeant for inplenentation by an agency,
under st ood that the anbiguity would be resolved, first and forenost, by the
agency, and desired the agency (rather than the courts) to possess what ever
degree of discretion the anbiguity allows.” Smley v. G tibank (South
Dakota), N. A, 116 S. C. 1730, 1733 (1996).

Where deference is otherwise owed to an agency's interpretation, it
does not "matter that the regulation was pronpted by litigation, including
this very suit"” and was issued after the decision of the |ower court.
Smiley v. Gtibank (South Dakota), N. A, 116 S. C. 1730, 1733 (1996).

No deference is given to "agency litigating positions that are
whol |y unsupported by regulations, rulings, or admnistrative practice."
Smley v. Ctibank (South Dakota), N. A, 116 S. C. 1730, 1733 (1996)
(quoting Bowen v. CGeorgetown Univ. Hospital, 488 U S. 204, 212 (1988)).

"[T] he nmere fact that an agency interpretation contradicts a prior
agency position is not fatal" to giving it deference. Smley v. G tibank
(South Dakota), N.A, 116 S. C. 1730, 1734 (1996).

An agency letter was held "too informal"” and an opinion letter of
the agency's deputy chief counsel was held only to purport to represent his
own position, and thus they were not "binding agency policy." Smley v.
Gtibank (South Dakota), N. A, 116 S. . 1730, 1734 (1996).
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The question under Chevron "is not whether [the agency's regul ation]
represents the best interpretation of the statute, but whether it
represents a reasonable one." Smley v. Ctibank (South Dakota), N. A, 116
S. . 1730, 1735 (1996).

"When the legislative prescriptionis not free fromanbiguity, the
adm ni strator nust choose between conflicting reasonable interpretations.
Courts, in turn, nust respect the judgnent of the agency enpowered to apply
the law "to varying fact patterns,' Bayside [Enterprises, Inc. v. NLRB, 429
U S 298, 304 (1977)], even if the issue '"with nearly equal reason [m ght]
be resol ved one way rather than another,' id., at 302 (citing Farners
Reservoir [& Irrigation Co. v. MConb, 337 U S. 755, 770 (1949)]
(Frankfurter, J., concurring))." Holly Farns Corp. v. NLRB, 116 S. C
1396, 1401 (1996).

"For the Board to prevail, it need not show that its construction is
the best way to read the statute; rather, courts nust respect the Board's
judgnent so long as its reading is a reasonable one." Holly Farns Corp. v.
NLRB, 116 S. Ct. 1396, 1406 (1996).

"Qur deference arises not fromthe highly technical nature of his
decision, but rather fromthe w de discretion bestowed by the Constitution
upon Congress, and by Congress upon the Secretary."” Wsconsin v. Gty of
New York, 116 S. C. 1091, 1102-1103 (1996).

The NLRB "often possesses a degree of |egal |eeway when it
interprets its governing statute, particularly where Congress likely
i ntended an understandi ng of | abor relations to guide the Act's
application.™ NLRB v. Town & Country Elec., Inc., 116 S. C. 450, 453
(1995).

The Suprene Court has "not settled whether and to what extent
deference is due to an administrative interpretation * * * in a case that
has al ready reached the appeal or certiorari stage when that interpretation
is adopted." Lawence v. Chater, 116 S. . 604, 610 (1996).

Def erence to Agency - Retroactivity

"Where, however, a court is addressing transactions that occurred at
a tinme when there was no cl ear agency guidance, it would be absurd to
ignore the agency's current authoritative pronouncenent of what the statute
neans" even though the regul ation was adopted after the events at issue.
Smiley v. Gtibank (South Dakota), N. A, 116 S. C. 1730, 1735 n. 3 (1996).

Deci si onmaker Overrul ed Subordi nat es
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“[T] he mere fact that the Secretary's decision overruled the views
of some of his subordinates is by itself of no nonent in any judicial
review of his decision.”™ Wsconsin v. Gty of New York, 116 S. C. 1091,
1103 (1996).

Sent enci ng Cui del i nes

The commentary in the United States Sentencing Conm ssion's
Gui delines Manual "is the authoritative construction of the Cuideline
absent plain inconsistency or statutory or constitutional infirmty * * *_ "
Neal v. United States, 116 S. C. 763, 768 (1996) (citing Stinson v. United

States, 508 U.S. 36, _ (1993)). [Note Neal held that the Guideline in
question could not change the construction of the statute previously
adopted by the Suprene Court.]

Ef fect of Canons

"Canons of construction, however, are sinply 'rules of thunb' which
wll sonetinmes 'help courts determ ne the neaning of |egislation.'
Connecticut Nat. Bank v. Germain, 503 U S. 249, 253 (1992). To apply a
canon properly one nust understand its rationale.” Varity Corp. v. Howe,
116 S. C. 1065, 1077 (1996).

1. SUPREME COURT PRACTI CE

Affirmance by Equally D vided Court

"[ Al n unexpl ai ned affirmance by an equally divided court” is "a
judgnment not entitled to precedential weight no matter what reasoni ng nay
have supported it." Rutledge v. United States, 116 S. C. 1241, 1249 (1996).

Argunent Abandoned

The Court hol ds that the governnent has abandoned an argunent t hat
it raised inits petition for certiorari but "failed to address * * * in
its brief on the nerits.” United States v. International Business Mchines
Corp., 116 S. C. 1793, 1801 n.3 (1996).

Argunment Properly Raised in Rehearing Petition

The Suprenme Court held that "[b]ecause petitioners raised their due
process challenge to the application of res judicata in their application
for rehearing to the Al abama Suprene Court, that federal issue has been
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preserved for our review " Richards v. Jefferson Co., 116 S. C. 1761, 1765
n.3 (1996).

| ssue Not Rai sed Bel ow

Suprenme Court declines to consider an argunent where petitioner
“"failed to advance this argunment before the Court of Appeals, and it did
not honme in on this contention in its petition for certiorari." Holly Farns

Corp. v. NLRB, 116 S. Ct. 1396, 1402 n.7 (1996).

The Suprene Court "declines to address” a contention that was not
rai sed belowin the lower courts. G tizens Bank of Maryland v. Strunpf, 116
S. &. 286, 290 n.** (1995).

"Since this issue was never raised previously and is not fairly
subsuned within the question on which we granted certiorari, we do not
reach it." Field v. Mans, 116 S. C. 437, 440 n.2 (1995).

Standards for Summarily Ganting Cert., Vacating, and Remandi ng

"Where intervening devel opnents, or recent devel opnents that we have
reason to believe the court below did not fully consider, reveal a
reasonabl e probability that the decision below rests upon a prem se that
the lower court would reject if given the opportunity for further
consi deration, and where it appears that such a redeterm nati on may
determne the ultimte outconme of the litigation, a GVR order is, we
beli eve, potentially appropriate. Wiether a G/R order is ultimately
appropri ate depends further on the equities of the case: if it appears that
the interveni ng devel opnent, such as a confession of error in sonme but not
all aspects of the decision below, is part of an unfair or manipulative
litigation strategy, or if the delay and further cost entailed in a remand
are not justified by the potential benefits of further consideration by the
| oner court, a GVR order is inappropriate.” Lawence v. Chater, 116 S. C.
604, 607 (1996).

Summary Court of Appeals Disposition

"[While not immune fromour plenary review, anbiguous sumary
di spositions below tend, by their very nature, to |ack the precedenti al
significance that we generally |ook for in deciding whether to exercise our
di scretion to grant plenary review. W are therefore nore ready than the
di ssent to issue a GVR order in cases in which recent events have cast
substantial doubt on the correctness of the |lower court's summary
di sposition." Lawence v. Chater, 116 S. . 604, 608 (1996).
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[11. PROCEDURAL DOCTRI NES
Abst ention Doctri ne

“"[ T] he abstention doctrine first recognized in Burford v. Sun G|
Co., 319 U. S. 315 (1943), can be applied in a common-law suit for damages”
to stay, but not dismss, the federal action while the state-court action
proceeds. Quackenbush v. Allstate Insurance, 116 S. C. 1712, 1717 (1996).

Abuse of Discretion

"A district court by definition abuses its discretion when it nakes
an error of law. " Koon v. United States, 518 U. S. 81, 100 (1996).

All Wits Act, 28 U S. C 1651

“[T]he AIl Wits Act is a residual source of authority to issue
wits that are not otherw se covered by statute. Wiere a statute
specifically addresses the particular issue at hand, it is that authority,
and not the All Wits Act, that is controlling. Carlisle v. United States,
116 S. Ct. 1460, 1467 (1996) (quoting Pennsylvania Bureau of Correction v.
United States Marshals Service, 474 U. S. 34, 43 (1985).

Appel  ate Jurisdiction

"[A] defendant's i mredi ate appeal of an unfavorable qualified-
immunity ruling on his notion to dismss [does not] deprive[] the court of
appeal s of jurisdiction over a second appeal, also based on qualified
immunity, imrediately follow ng denial of summary judgnent." Behrens v.
Pelletier, 116 S. C. 834, 836 (1996).

"Appeal rights cannot depend on the facts of a particular case.”
Behrens v. Pelletier, 116 S. C. 834, 841 (1996) (quoting Carroll v. United

States, 354 U S. 394, 405 (1957)).

“"[ Al ppeal ability determ nations are nade for classes of decisions,
not individual orders in specific cases." Behrens v. Pelletier, 116 S. Ct.
834, 834, 841-842 (1996).

Bur den of Proof

"The 'nore stringent the burden of proof a party nust bear, the nore
that party bears the risk of an erroneous decision.'" Cooper v. Cklahoms,
116 S. C. 1373, 1381 (1996) (quoting Cruzan v. Director, M. Dept. of
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Heal th, 497 U.S. 261, 283 (1990).

"A hei ghtened standard [of proof] does not decrease the risk of
error, but sinply reallocates that risk between the parties."” Cooper v.
&l ahoma, 116 S. C. 1373, 1383 (1996).

De Novo Appel |l ate Revi ew

"I ndependent review is therefore necessary if appellate courts are
to maintain control of, and to clarify the legal principles.” Onelas v.
United States, 116 S. C. 1657, 1662 (1996).

"[Al]s a general matter determ nations of reasonable suspicion and
probabl e cause should be reviewed de novo on appeal." Onelas v. United
States, 116 S. C. 1657, 1663 (1996).

Di cta Not Bi nding

“[1]t is to the holdings of our cases, rather than their dicta, that
we must attend." Bennis v. Mchigan, 116 S. C. 994, 999 (1996) (quoting
Kokkonen v. Guardian Life Ins. Co. of Anmerica, 511 U S _ , _ (1994)).

Di scovery - Crim nal Cases

"Defense” within the neaning of Fed. R Cim P. 16(a)(1)(C, which
requires the governnent to permt the defendant to inspect and copy certain
docunents in its possession "which are material to the preparation of the
def endant's defense,” "enconpass[es] only the narrower class of 'shield
clains, which refute the Governnment's argunents that the defendant
commtted the crine charged,” not "any claimthat is a 'sword,' chall enging
the prosecution's conduct of the case.” United States v. Arnstrong, 116 S.
Ct. 1480, 1485 (1996).

Di scovery - Due Process

"*[T] he Due Process Clause has little to say regardi ng the anount of
di scovery which the parties nust be afforded.'" Gray v. Netherland, 116 S.
. 2074, 2083 (1996) (quoting Wardius v. Oregon, 412 U. S. 470, 474 (1973)).

Di stingui shing |Issues of Fact and Law

“[ T] he proper characterization of a question as one of fact or |aw
is sonmetinmes slippery."” Thonpson v. Keohane, 116 S. C. 457, 464 (1995).
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"While [issues of fact] enconpass nore than 'basic, prinmary, or
hi storical facts,' their resolution depends heavily on the trial court's
apprai sal of witness credibility and deneanor."” Thonpson v. Keohane, 116 S.
Ct. 457, 465 (1995).

Equi t abl e Renedi es

"A renedi al decree, this Court has said, nust closely fit the
constitutional violation; it nust be shaped to place persons
unconstitutionally denied an opportunity or advantage in 'the position they
woul d have occupied in the absence of [discrimnation].' See MIIliken v.
Bradl ey, 433 U S. 267, 280 (1977) (internal quotation marks omtted)."
United States v. Virginia, 116 S. C. 2264, 2282 (1996).

Erie v. Thonpkins

"Federal diversity jurisdiction provides an alternative forumfor
the adj udi cation of state-created rights, but it does not carry with it
generation of rules of substantive law. " Gasperini v. Center for
Humanities, Inc., 116 S. . 2211, 2219 (1996).

"Classification of a law as 'substantive' or 'procedural' for Erie
purposes is sonetinmes a challenging endeavor." Gasperini v. Center for
Humanities, Inc., 116 S. C. 2211, 2219 (1996).

Fact ual Fi ndi ngs

“In reviewing this legal conclusion, we give deference to the
factual findings of the District Court, recognizing its conparative
advantage i n understanding the specific context in which the events of this
case occurred." Varity Corp. v. Howe, 116 S. C. 1065, 1071 (1996).

Federal Courts - | nherent Power

"Courts invested with the judicial power of the United States have
certain inherent authority to protect their proceedings and judgnents in
the course of discharging their traditional responsibilities. [Gtations
omtted.] The extent of these powers nust be delimted with care, for there
i s a danger of overreachi ng when one branch of the Governnent, w thout
benefit of cooperation or correction fromthe others, undertakes to define
its own authority.” Degen v. United States, 116 S. C. 1777, 1780 (1996).

“"A court's inherent power is limted by the necessity giving rise to
its exercise." Degen v. United States, 116 S. . 1777, 1783 (1996).
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"What ever the scope of this '"inherent power' [of district courts],
however, it does not include the power to develop rules that circunvent or
conflict wwth the Federal Rules of Crimnal Procedure.” Carlisle v. United
States, 116 S. Ct. 1460, 1466 (1996).

I nterl ocutory Appeal s

The Suprene Court holds that on interlocutory appeals under 28 U. S.
C. 1292(b), the court of appeals can exercise jurisdiction over "any issue
fairly included within the certified order” and is not limted to the
particular issues certified by the district court as controlling issues of
| aw. Yamaha Mdtor Corp, U S. A v. Calhoun, 116 S. . 619, 623 (1996).

| ssues for Court

"[T] he construction of a patent, including terns of art within its
claim is exclusively within the province of the court.” Marknman v.
Westview Instrunents, Inc., 116 S. C. 1384, 1387 (1996).

"[J]udges, not juries, ordinarily construe[] witten docunents."
Mar kman v. Westview Instrunents, Inc., 116 S. C. 1384, 1392 (1996).

"The construction of witten instrunments is one of those things that
judges often do and are likely to do better than jurors unburdened by
training in exegesis." Marknman v. Westview Instrunents, Inc., 116 S. C.
1384, 1395 (1996).

| ssues for Jury

“[Clredibility determnations * * * are the jury's forte."” Marknan
v. Westview Instrunents, Inc., 116 S. C. 1384, 1395 (1996).

Jurisdiction - General

"[ Flederal courts [do not] possess ancillary jurisdiction over new
actions in which a federal judgnent creditor seeks to inpose liability for
a noney judgnment on a person not otherwise liable for the judgnent."
Peacock v. Thomas, 116 S. C. 862, 865 (1996).

"[A] federal court may exercise ancillary jurisdiction '(1) to
permt disposition by a single court of clains that are, in varying
respects and degrees, factually interdependent; and (2) to enable a court
to function successfully, that is, to manage its proceedings, vindicate its
authority, and effectuate its decrees.'" Peacock v. Thomas, 116 S. . 862,
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867 (1996) (quoting Kokkonen v. Guardian Life Ins. Co., 511 U S. _ |,
(1994)).

"The court nust have jurisdiction over a case or controversy before
it may assert jurisdiction over ancillary clains. * * * Consequently,
clainms alleged to be factually interdependent with and, hence, ancillary to
clains brought in an earlier federal lawsuit wll not support federal
jurisdiction over a subsequent |awsuit." Peacock v. Thomas, 116 S. C. 862,
867 (1996).

Jurisdiction - Limted

"[We are constrained by our limted jurisdiction and may not
entertain clains 'based nerely on equitable considerations.'" Hercules Inc.
v. United States, 116 S. C. 981, 989 (1996) (quoting United States v.

M nnesota Mutual |nvestnent Co., 271 U S. 212, 217-218 (1926)).

Jurisdiction - Tucker Act

Tucker Act jurisdiction "extends only to contracts either express or
inplied in fact, and not to clains on contracts inplied in |law " Hercul es
Inc. v. United States, 116 S. C. 981, 985 (1996).

Jury Trial

“"We hold that New York's law controlling conpensati on awards for
excessi veness or inadequacy can be given effect, without detrinment to the
Seventh Amendnent, if the review standard set out in CPLR 8 5501(c) is
applied by the federal trial court judge, with appellate control of the
trial court's ruling limted to review for 'abuse of discretion.'"
Gasperini v. Center for Hunmanities, Inc., 116 S. C. 2211, 2215 (1996).

Moot ness

"It is true, of course, that npbotness can arise at any stage of
litigation, Steffel v. Thonpson, 415 U. S. 452, 459, n.10 (1974); that
federal courts may not 'give opinions upon noot questions or abstract
propositions,' MIlls v. Geen, 159 U S 651, 653 (1895); and that an appeal
shoul d therefore be dism ssed as noot when, by virtue of an intervening
event, a court of appeals cannot grant 'any effectual relief whatever' in
favor of the appellant. Ibid. The avail abl e renedy, however, does not need
to be 'fully satisfactory' to avoid nootness. Church of Scientoloqgy of Cal.
v. United States, 506 U S. 9, 13 (1992). To the contrary, even the
availability of a '"partial renedy,' is 'sufficient to prevent [a] case from
being noot.' |bid." Calderon v. Myore, 116 S. C. 2066, 2067 (1996).
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"Moti on"

"But the term'notion' generally neans '[a]n application nmade to a
court or judge for purpose of obtaining a rule or order directing sone act
to be done in favor of the applicant.' Black's Law Dictionary 1013 (6th ed.
1990). Papers sinply 'acknow edgi ng' substantial assistance [by a crim nal
defendant] are not sufficient if they do not indicate desire for, or
consent to, a sentence below the statutory mnimum" Ml endez v. United
States, 116 S. C. 2057, 2061 (1996) (footnotes omtted).

Precedenti al Effect

The Suprene Court has "repeatedly held that the existence of
unaddressed jurisdictional defects has no precedential effect.” Lew s v.
Casey, 116 S. C. 2174, 2180 n.2 (1996).

Rel i ef - Scope of

"We agree that the success of respondents' system c chall enge was
dependent on their ability to show wi despread actual injury, and that the
court's failure to identify anything nore than isolated instances of actual
injury renders its finding of a system c Bounds [v. Smth, 430 U S 817
(1977),] violation invalid." Lewis v. Casey, 116 S. C. 2174, 2179 (1996).

"The actual -injury requirenent would hardly serve the purpose we
have descri bed above -- of preventing courts from undertaking tasks
assigned to the political branches -- if once a plaintiff denonstrated harm
fromone particul ar i nadequacy in government adm nistration, the court were
aut hori zed to renedy all inadequacies in that adm nistration. The renedy
must of course be limted to the inadequacy that produced the injury-in-
fact that the plaintiff has established.” Lewis v. Casey, 116 S. C. 2174,
2183 (1996) (enphasis in original).

Remand

"When a reviewi ng court concludes that a district court based a
departure [fromthe Sentencing Guidelines] on both valid and invalid
factors, a remand is required unless it determ nes the district court would
have i nposed the sane sentence absent reliance on the invalid factors."
Koon v. United States, 116 S. . 2035, 2053-2054 (1996).

Remand Orders - Appeal ability
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"[ Aln abstention-based remand order is appeal able as a final order
under 28 U.S.C. 8 1291." Quackenbush v. Allstate |Insurance, 116 S. C.
1712, 1717 (1996).

Remand Orders - Unreviewability

“If an order remands a bankruptcy case to state court because of a
tinmely raised defect in renoval procedure or |ack of subject-mtter
jurisdiction, then a court of appeals lacks jurisdiction to review that
order under [28 U.S.C. ] 8§ 1447(d), regardless of whether the case was
renmoved under 8 1441(a) or 8 1452(a)." Things Renenbered, Inc. v. Petrarca,
116 S. C. 494, 497 (1995).

Rol e of Courts and Agenci es

The "famliar pattern” is that "agency regul ates, court
adj udi cates. " Bank One Chicago, N.A. v. Mdwest Bank & Tr. Co., 116 S. C.
637, 642 (1996).

Suprenme Court precedents "have not been quick to infer agency
authority to adjudicate private clains." Bank One Chicago, N A v. Mdwest
Bank & Tr. Co., 116 S. C. 637, 642 (1996).

Servi ce of Process

The provision of Rule 4, Fed. R Cv.P., allowng 120 days for service
of process, "operates not as an outer |limt subject to reduction, but as an
i rreduci bl e all owance." Henderson v. United States, 116 S. C. 1638, 1643
(1996).

St andard of Revi ew

The Supreme Court "hold[s] that the issue whether a suspect is 'in
custody,' and therefore entitled to Mranda warnings, presents a m xed
guestion of law and fact qualifying for independent review " Thonpson v.

Keohane, 116 S. C. 437, 460 (1995).

[ Nl orm el aboration occurs best when the Court has power to
consider fully a series of closely related situations'; case-by-case

el aborati on when a constitutional right is inplicated nmay nore accurately
be described as | aw declaration than as | aw application.” Thonpson v.
Keohane, 116 S. C. 457, 467 (1995) (quoting Mnaghan, Constitutional Fact
Review, 85 Colum L. Rev. 229, 273-276 (1985)).
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Stay Orders

"[ T] he Court of Appeals order vacating the stay [of execution of a
death sentence] is lawful only if dism ssal of the [habeas corpus] petition
woul d have been | awful." Lonchar v. Thonas, Warden, 116 S. C. 1293, 1296
(1996) (enphasis in original).

“[1]f the district court cannot dism ss the [habeas corpus] petition
on the nerits before the schedul ed execution, it is obligated to address
the nerits and nmust issue a stay to prevent the case from becom ng noot."
Lonchar v. Thomas, Warden, 116 S. C. 1293, 1297 (1996).

| V. SUBSTANTI VE LAW DCCTRI NES
Age Discrimnation

Under the Age Discrimnation in Enploynent Act, "[t]he fact that one
person in the protected class has |ost out to another person in the
protected class is thus irrelevant, so long as he has | ost out because of
his age." O Connor v. Consolidated Coin Caterers Corp., 116 S. C. 1307,
1310 (1996) (enphasis in original).

Antitrust Law

The nonstatutory | abor exenption fromthe antitrust |aws "appl[ies]
to an agreenent anong several enployers bargai ning together to inplenent
after inpasse the terns of their |ast best good-faith wage offer." Brown v.
Pro Football, Inc., 116 S. . 2116, 2121 (1996).

Cvil Forfeitures

"[1]ln remcivil forfeiture is a renedial civil sanction, distinct
frompotentially punitive in personamcivil penalties such as fines, and
does not constitute a puni shment under the Double Jeopardy O ause.” United
States v. Usery, 116 S. . 2135, 2142 (1996).

"Cvil forfeitures, in contrast to civil penalties, are designed to
do nore than sinply conpensate the Governnent. Forfeitures serve a variety
of purposes, but are designed primarily to confiscate property used in
violation of the law, and to require disgorgenent of the fruits of illegal
conduct." United States v. Usery, 116 S. C. 2135, 2145 (1996).

A district court cannot "strike the filings of a claimant in a
forfeiture suit and grant sumrary judgnment against himfor failing to
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appear in a related crimnal prosecution.” Degen v. United States, 116 S
. 1777, 1779 (1996).

Cvil Penalties

"Civil penalties are designed as a rough formof 'liquidated
damages' for the harns suffered by the Governnent as a result of a
defendant's conduct."” United States v. Usery, 116 S. C. 2135, 2145 (1996).

Comrerce C ause

"The constitutional provision of power '[t]o regul ate Commerce .
anong the several States,’ US. Const., Art. I, 8 8, cl. 3, has |ong been
seen as a limtation on state regulatory powers, as well as an affirmative
grant of congressional authority." Fulton Corp. v. Faul kner, 116 S. Ct.
848, 853 (1996).

"[ T] he dormant Conmerce C ause [requires] justifications for
di scrimnatory restrictions on commerce [to] pass the strictest scrutiny.”
Fulton Corp. v. Faulkner, 116 S. C. 848, 861 (1996) (internal quotation
mar ks omtted).

Constitutional Provision Not Limted To Its Oiginal Purpose

"While the original inpetus may have had a narrow focus, the
remedi al provision that ultinmately becanme the Export C ause does not, and
there is substantial evidence fromthe Debates that proponents of the
Cl ause fully intended the breadth of scope that is evident in the
| anguage. " United States v. International Business Machines Corp., 116 S.
Ct. 1793, 1803 (1996).

Contracts - Construction

"Wbrds and ot her conduct are interpreted in the light of all the
circunstances, and if the principal purpose of the parties is ascertainable
it is given great weight." United States v. Wnstar Corp., 116 S. C. 2432,
2449 (1996) (plurality opinion) (quoting Restatenent (Second) of Contracts
§ 202(1) (1981)).

“[T] he I aw of contracts has al ways treated prom ses to provide
sonet hi ng beyond the prom sor's absolute control * * * as a promse to
i nsure the prom see against loss arising fromthe prom sed condition's
nonoccurrence."” United States v. Wnstar Corp., 116 S. C. 2432, 2452
(1996) (footnote omtted) (plurality opinion).
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“"[T]he failure to specify renmedies in the contract is no reason to
find that the parties intended no renedy at all." United States v. Wnstar
Corp., 116 S. C. 2432, 2452 n.15 (1996) (plurality opinion).

Contracts - Breach

“Al t hough Congress subsequently changed the rel evant | aw, and
t hereby barred the Governnent from specifically honoring its agreenents, *
* * the terns assigning the risk of regulatory change to the Governnent are
enforceable, and * * * the Governnent is therefore liable in damages for
breach.” United States v. Wnstar Corp., 116 S. C. 2432, 2440 (1996)
(plurality opinion).

Del egation Doctrine

"Anot her strand of our separation-of-powers jurisprudence, the
del egati on doctrine, has devel oped to prevent Congress fromforsaking its
duties. * * * The fundanental precept of the del egation doctrine is that
t he | awmaki ng function belongs to Congress, U S. Const., Art. I, 8 1, and
may not be conveyed to another branch or entity." Loving v. United States,
116 S. C. 1737, 1743-1744 (1996).

The "general rule is that '[a] constitutional power inplies a power
of delegation of authority under it sufficient to effect its purposes.'"
Loving v. United States, 116 S. C. 1737, 1748 (1996) (quoting Lichter v.
United States, 334 U S. 742, 778 (1948).

"It does not suffice to say that Congress announced its will to
del egate certain authority. Congress as a general rule nust also 'lay down
by legislative act an intelligible principle to which the person or body
authorized to [act] is directed to conform'" Loving v. United States, 116
S. . 1737, 1750 (1996) (quoting J.W Hanpton, Jr., & Co. v. United
States, 276 U. S. 394, 409 (1928)).

"Though in 1935 we struck down two del egations for |lack of an
intelligible principle, A L.A Schecter Poultry Corp. v. United States, 295
U S. 495 (1935), and Panana Refining Co. v. Ryan, 293 U S. 388 (1935), we
have since uphel d, w thout exception, delegations under standards phrased
in sweeping terns."” Loving v. United States, 116 S. C. 1737, 1750 (1996).

Discrimnatory State Taxation

"State laws discrimnating agai nst interstate commerce on their face
are 'virtually per se invalid.'" Fulton Corp. v. Faulkner, 116 S. C. 848,
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854 (1996) (quoting Oregon Waste Systens, Inc. v. Departnent of
Environnental Quality of Oe., 511 U S _ ,  (1994)).

The Suprenme Court has "never recognized a 'de mnims' defense to a
charge of discrimnatory taxation under the Conmerce O ause." Fulton Corp.
v. Faul kner, 116 S. . 848, 855 n.3 (1996).

Doubl e Jeopar dy

"*In applying a provision |like that of double jeopardy, which is
rooted in history and is not an evolving concept . . . a long course of
adjudication in this Court carries inpressive authority.'"” United States v.
Usery, 116 S. C. 2135, 2142 (1996) (quoting Gore v. United States, 357 U.
S. 386, 392 (1958)).

Due Process

The Due Process Clause is not violated by a state statute which
provi des that "voluntary intoxication 'may not be taken into consideration
in determning the existence of a nental state which is an elenent of [a
crimnal] offense.'" Montana v. Egel hoff, 116 S. C. 2013, 2016 (1996)
(plurality opinion).

A state crimnal procedure violates due process only if "it offends
some principle of justice so rooted in the traditions and consci ence of our
peopl e as to be ranked as fundanental." Montana v. Egel hoff, 116 S. Ct.
2013, 2017 (1996) (plurality opinion) (citation omtted).

"Qur primary guide in determ ning whether the principle in question
is fundanmental is, of course, historical practice."” Mntana v. Egel hoff,
116 S. C. 2013, 2017 (1996) (plurality opinion).

“"[One state], does not have the power, however, to punish [a
def endant] for conduct that was |awful where it occurred and that had no
i npact on [the state] or its residents.” BMVNof North Anerica, Inc. v.
Gore, 116 S. C. 1589, 1597 (1996).

"El ementary notions of fairness enshrined in our constitutional
jurisprudence dictate that a person receive fair notice not only of the
conduct that will subject himto punishnment but also of the severity of the
penalty that a State may i npose.” BMWof North Anerica, Inc. v. Gore, 116
S. . 1589, 1598 (1996).

“"Petitioner has failed to proffer any historical, textual, or
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controlling precedential support for his argunent that the inability of a
district court to grant an untinely postverdict notion for judgnment of
acquittal violates the Fifth Amendnent, and we decline to fashion a new due
process right out of thin air." Carlisle v. United States, 116 S. C. 1460,
1468 (1996).

A state statute providing that "the defendant in a crimna
prosecution is presuned to be conpetent to stand trial unless he proves his
i nconpet ence by cl ear and convi nci ng evi dence" vi ol ates due process. Cooper
v. klahoma, 116 S. C. 1373, 1374-1375 (1996).

"[T]he crimnal trial of an inconpetent defendant viol ates due
process." Cooper v. klahoma, 116 S. C. 1373, 1376 (1996) (citations and
quotation marks omtted).

"H storical practice is probative of whether a procedural rule can
be characterized as fundanmental ." Cooper v. lahoma, 116 S. C. 1373, 1377
(1996) (citation and quotation marks omtted).

"[ Dl ue process places a heightened burden of proof on the State in
civil proceedings in which the individual interests at stake . . . are both
particularly inportant and nore substantial than nere | oss of noney."
Cooper v. lahoma, 116 S. C. 1373, 1381 (1996) (citations and i nternal
quotation marks omtted).

Due Process - Longstanding Legislative Practice

"Evi dence of a longstanding |legislative practice 'goes a long way in
the direction of proving the presence of unassail able grounds for the
constitutionality of the practice.'"” United States v. Usery, 116 S. C.
2135, 2141 (1996) (quoting United States v. Curtiss-Wight Export Corp.,
299 U. S. 304, 327-328 (1936)).

" Enpl oyee"

The Suprenme Court answers "yes" to the question: "Can a worker be a
conpany's 'enployee,' within the terns of the National Labor Rel ations Act,
29 U S.C. 8 151 et seq., if, at the sane tine, a union pays that worker to
hel p the union organi ze the conpany?’ NLRB v. Town & Country Elec., Inc.,
116 S. C. 450, 452 (1995).

Equal Protection

“"[ T] he Constitution 'neither knows nor tol erates classes anong

http://intranet/civil/appel late/maxims.htm (210 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

citizens.'" Roner v. Evans, 116 S. C. 1620, 1623 (1996) (quoting Pl essy v.
Ferguson, 163 U. S. 537, 559 (1896) (Harlan, J., dissenting).

"The Fourteenth Anendnent's pronise that no person shall be denied
the equal protection of the laws nust co-exist with the practical necessity
that nost legislation classifies for one purpose or another, with resulting
di sadvantage to various groups or persons. * * * W have attenpted to
reconcile the principle with the reality by stating that, if a | aw neither
burdens a fundanmental right nor targets a suspect class, we will uphold the
| egi slative classification so long as it bears a rational relation to sone
legitimate end."” Roner v. Evans, 116 S. . 1620, 1627 (1996).

"Central both to the idea of the rule of Iaw and to our own
Constitution's guarantee of equal protection is the principle that
governnent and each of its parts remain open on inpartial terns to all who
seek its assistance." Roner v. Evans, 116 S. C. 1620, 1628 (1996).

Equal Protection - Racial Cassifications

"[Al] racially gerrymandered districting schene, like all |aws that
classify citizens on the basis of race, is constitutionally suspect."” Shaw
V. Hunt, 116 S. C. 1894, 1900 (1996).

Equal Protection - Sex Discrimnation

"[ A] party seeking to uphold governnent action based on sex nust
establish an 'exceedi ngly persuasive justification' for the
classification.” United States v. Virginia, 116 S. C. 2264, 2271 (1996)
(quoting Mssissippi Univ. for Winen v. Hogan, 458 U.S. 718, 724 (1982)
(internal quotation marks omtted)).

"Focusing on the differential treatnment or denial of opportunity for
which relief is sought, the review ng court nust determ ne whether the
proffered justification is 'exceedingly persuasive.' The burden of
justification is demanding and it rests entirely on the State. See
M ssissippi Univ. for Wonen [v. Hogan, 458 U. S. 718, 724 (1982)]. The State
must show 'at |east that the [challenged] classification serves "inportant
governnental objectives and that the discrimnatory neans enpl oyed” are
"substantially related to the achi evenent of those objectives."' |bid.
(quoting Wengler v. Druggists Mutual Ins. Co., 446 U S. 142, 150 (1980)).
The justification nust be genuine, not hypothesized or invented post hoc in
response to litigation. And it nmust not rely on overbroad generalizations
about the different talents, capacities, or preferences of nales and
femal es. See Wi nberger v. Wesenfeld, 420 U. S. 636, 643, 648 (1975);
Califano v. &oldfarb, 430 U. S. 199, 223-224 (1977) (Stevens, J., concurring
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in judgnent). United States v. Virginia, 116 S. . 2264, 2275-2276 (1996).

Equal Protection - Strict Scrutiny

"[A] racial classification cannot withstand strict scrutiny based
upon specul ati on about what 'nmay have notivated' the legislature. To be a
conpelling interest, the State nust show that the all eged objective was the
| egi sl ature's 'actual purpose' for the discrimnatory classification * * *
and the | egislature nust have had a strong basis in evidence to support
that justification before it inplenments the classification.” Shaw v. Hunt,
116 S. C. 1894, 1902 n.4 (1996).

"Strict scrutiny of a classification affecting a protected class is
properly invoked only where a plaintiff can show intentional discrimnation
by the Governnent." Wsconsin v. Gty of New York, 116 S. C. 1091, 1100
n.8 (1996).

Equity

"The essence of equity jurisdiction has been the power of the
Chancell or to do equity and to nould each decree to the necessities of the
particular case."” United States v. Noland, Trustee, 116 S. C. 1524, 1527
(1996) (quoting Hecht Co. v. Bowl es, 321 U. S. 321, 329 (1944)).

"[Clourts of equity nust be governed by rules and precedents no | ess
than the courts of law " Lonchar v. Thomas, Warden, 116 S. C. 1293, 1297
(1996) (quoting Mssouri v. Jenkins, 115 S. C. 2038, 2068 (1995) (Thonas,
J., concurring)).

ERI SA

"[ T] he paynent of benefits pursuant to an early retirenent program
conditioned on the participants' rel ease of enploynent-related clains [does
not] constitute[] a prohibited transaction under [ERI SA]." Lockheed v.
Spink, 116 S. . 1783, 1786 (1996).

"[T]he law of trusts often will inform but will not necessarily
determ ne the outcone of, an effort to interpret ERISA's fiduciary duties."
Varity Corp. v. Howe, 116 S. C. 1065, 1070 (1996).

Export C ause

"[ T] he Export C ause of the Constitution [does not] permt[] the
i nposition of a generally applicable, nondiscrimnatory federal tax on
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goods in export transit. * * * [[NNondiscrimnatory pre-exportation
assessnents|[, however,] do not violate the Export C ause, even if the goods
are eventually exported.” United States v. International Business Machi nes
Corp., 116 S. . 1793, 1795, 1797 (1996).

The Suprenme Court "has strictly enforced the Export C ause's

prohi bition against federal taxation of goods in export transit, and [it
has] extended that protection to certain services and activities closely
related to the export process. [It has] not, however, exenpted pre-export
goods and services fromordinary tax burdens; nor [has it] exenpted from
federal taxation various services and activities only tangentially rel ated
to the export process.” United States v. International Business Machines
Corp., 116 S. C. 1793, 1798 (1996).

Federal Arbitration Act

The Federal Arbitration Act pre-enpts "state |aws applicable only to
arbitration provisions," but not "generally applicable contract defenses,
such as fraud, duress or unconscionability." Doctor's Associates, Inc. V.
Casarotto, 116 S. . 1652, 1656 (1966).

Fi rst Amendnent

“"[ T] he First Amendnent, the terns of which apply to governnent al
action, ordinarily does not itself throw into constitutional doubt the
deci sions of private citizens to permt, or to restrict, speech -- and this
is so ordinarily even where those decisions take place within the franmework
of a regulatory regine such as broadcasting." Denver Area Educ. Tel ecom
Consortiumv. FCC, 116 S. C. 2374, 2383 (1996) (plurality opinion).

"The history of this Court's First Anendnent jurisprudence, however,
is one of continual devel opnent, as the Constitutions's general command * *
* has been applied to new circunstances requiring different adaptations of
prior principles and precedents. The essence of that protection is that
Congress may not regul ate speech except in cases of extraordinary need and
with the exercise of a degree of care that we have not el sewhere required.”
Denver Area Educ. Telecom Consortiumv. FCC, 116 S. C. 2374, 2384 (1996)
(plurality opinion).

"[ T] he First Amendnent enbodi es an overarching conmtnment to protect
speech from Governnment regul ation through close judicial scrutiny, thereby
enforcing the Constitution's constraints, but w thout inposing judicial
fornmulae so rigid that they beconme a straightjacket that disables
Governnment fromresponding to serious problens. This Court, in different
contexts, has consistently held that the Governnent may directly regul ate
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speech to address extraordinary problenms, where its regul ations are
appropriately tailored to resol ve those problens w thout inposing an
unnecessarily great restriction on speech.” Denver Area Educ. Telecom
Consortiumv. FCC, 116 S. C. 2374, 2385 (1996) (plurality opinion).

"I'n other cases, where, as here, the record before Congress or
bef ore an agency provides no convincing explanation, this Court has not
been willing to stretch the limts of the plausible, to create hypothetical
nonobvi ous explanations in order to justify [aws that inpose significant
restrictions upon speech."” Denver Area Educ. Telecom Consortiumyv. FCC,
116 S. C. 2374, 2394 (1996).

"To prevail, [the independent contractor] must show that the
termnation of his contract was notivated by his speech on a matter of
public concern, an initial showing that requires himto prove nore than the
mere fact that he criticized the Board nenbers before they term nated him
| f he can nmake that showi ng, the Board will have a valid defense if it can
show, by a preponderance of the evidence, that, in light of their
know edge, perceptions and policies at the tine of the term nation, the
Board nenbers woul d have term nated the contract regardl ess of his speech
* * * The Board will also prevail if it can persuade the District Court
that the County's legitimate interests as contractor, deferentially viewed,
outwei gh the free speech interests at stake." Board of Commirs, \Wabaunsee
Cy. v. Urbehr, 116 S. C. 2342, 2352 (1996).

"[T] he protections of Elrod [v. Burns, 427 U S. 347 (1976),] and
Branti [v. Finkel, 445 U S. 507 (1980), which hold that "[g]overnnent
officials may not discharge public enployees for refusing to support a
political party or its candidates, unless political affiliation is a
reasonably appropriate requirenent for the job in question,”] extend to an
instance * * * where governnment retaliates against a contractor, or a
regul ar provider of services, for the exercise of rights of political
associ ation or the expression of political allegiance.” O Hare Truck
Service, Inc. v. Cty of Northlake, 116 S. C. 2353, 2355 (1996).

Forfeiture of Property

"[Aln owner's interest in property may be forfeited by reason of the
use to which the property is put even though the owner did not know that it
was to be put to such use.” Bennis v. Mchigan, 116 S. C. 994, 998 (1996).

"Fort hw t h"

"Forthwith" is "indicative of a tinme far shorter than 120 days."
Henderson v. United States, 116 S. C. 1638, 1643 (1996).
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Fourt h Anendnent

"[T] he tenporary detention of a notorist who the police have
probabl e cause to believe has conmtted a civil traffic violation is []
consistent with the Fourth Amendnent's prohibition agai nst unreasonabl e
sei zures [even though] a reasonable officer would [not] have been notivated
to stop the car by a desire to enforce the traffic laws." Wiren v. United
States, 116 S. C. 1769, 1771-1772 (1996).

"Subj ective intentions play no role in ordinary, probable-cause
Fourth Amendnent anal ysis." Wiren v. United States, 116 S. Q. 1769, 1774
(1966) .

Fourth Anendnent - Autonopbil e Search

“If a car is readily nobile and probable cause exists to believe it
contains contraband, the Fourth Anendnent thus permts police to search the
vehicle wthout nore." Pennsylvania v. Labron, 116 S. C. 2485, 2487
(1996).

Full Faith and Credit

"[A] federal court may [not] withhold full faith and credit froma
state-court judgnment approving a class-action settlenent sinply because the
settlenent releases clains wwthin the exclusive jurisdiction of the federal
courts.” Matsushita Electric Industrial Co. v. Epstein, 116 S. C. 873, 875-
876 (1996).

Gover nment Contracts - GCeneral

"[A]s a general matter, * * * the 'rights and duties' contained in a
governnent contract 'are governed generally by the law applicable to
contracts between private individuals.'" United States v. Wnstar Corp.,
116 S. C. 2432, 2473 (1996) (Breyer, J., concurring) (quoting Lynch v.
United States, 292 U S. 571, 579 (1934)).

"The Governnent contractor defense * * * shields contractors from
tort liability for products manufactured for the Governnment in accordance
wi th Governnent specifications, if the contractor warned the United States
about any hazards known to the contractor but not to the Governnent."
Hercules Inc. v. United States, 116 S. C. 981, 985 (1996) (citing Boyle v.
Uni ted Technol ogies Corp., 487 U. S. 500, 512 (1988).

“"When the Governnent provides specifications directing how a
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contract is to be performed, the Governnment warrants that the contractor
will be able to performthe contract satisfactorily if it follows the
specifications. * * * But this circunstance al one does not support a
further inference that would extend the warranty beyond performance to
third-party clains against the contractor."” Hercules Inc. v. United States,
116 S. C. 981, 986 (1996).

Governnent Contracts - Inplied in Fact and Inplied in Law

"An agreenent inplied in fact is 'founded upon a neeting of m nds,
whi ch, al though not enbodied in an express contract, is inferred, as a
fact, fromconduct of the parties showing, in the Iight of the surrounding
circunstances, their tacit understanding.'" Hercules Inc. v. United States,
116 S. C. 981, 986 (1996) (quoting Baltinore & Ghio R Co. v. United
States, 261 U. S. 592, 597 (1923).

"By contrast, an agreenent inplied inlawis a 'fiction of |aw
where 'a pronise is inputed to performa |egal duty, as to repay noney
obt ai ned by fraud or duress.'" Hercules Inc. v. United States, 116 S. C.
981, 986 (1996) (quoting Baltinore & Chio R Co. v. United States, 261 U. S
592, 597 (1923).

Governnment Contracts - Unm stakability Doctrine

"[A] contract with a sovereign government will not be read to
i nclude an unstated term exenpting the other contracting party fromthe
application of a subsequent sovereign act (including an act of Congress),
nor will an anbiguous termof a grant or contract be construed as a
conveyance or surrender of sovereign power." United States v. Wnstar
Corp., 116 S. C. 2432, 2456 (1996) (plurality opinion).

"So long as such a contract ["under which performance will require
exercise (or not) of a power peculiar to the Governnent"] is reasonably
construed to include a risk-shifting conponent that nay be enforced w thout
effectively barring the exercise of that power, the enforcenent of the risk
all ocation raises nothing for the unm stakability doctrine to guard
agai nst, and there is no reason to apply it." United States v. Wnstar
Corp., 116 S. C. 2432, 2457-2458 (1996) (plurality opinion).

Habeas Cor pus

Al though the Antiterrorismand Effective Death Penalty Act of 1996
"does i npose new conditions on [the Suprene Court's] authority to grant
relief, it does not deprive this Court of jurisdiction to entertain
original habeas petitions." Felker v. Turpin, 116 S. . 2333, 2337 (1996).
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"The added restrictions which the Act places on second habeas
petitions * * * do not anmobunt to a 'suspension’ of the wit contrary to
Article I, 8 9." Felker v. Turpin, 116 S. C. 2333, 2340 (1996).

"[A] federal court may [not] dismss a first federal habeas petition
for general 'equitable' reasons beyond those enbodied in the rel evant
statutes, Federal Habeas Corpus Rules, and prior precedents." Lonchar v.
Thomas, Warden, 116 S. C. 1293, 1295 (1996).

"Interest”

The Suprenme Court held that the Conptroller's definition of
"interest” to include | ate fees charged credit-cardhol ders was reasonabl e
even though the definition did not limt interest to "charges expressed as
a function of time or of anbunt owi ng" and even though the late fees were
also "penalties.”" Smley v. Gtibank (South Dakota), N. A, 116 S. . 1730,
1735 (1996).

Jury Tri al

"The Sixth Amendnent's guarantee of the right to a jury trial does
not extend to petty offenses, and its scope does not change where a
def endant faces a potential aggregate prison termin excess of six nonths
for petty offenses charged.” Lewis v. United States, 116 S. C. 2163, 2165
(1996) .

“"[T]he right of trial by jury thus preserved [by the Seventh
Amendnent] is the right which existed under the English common | aw when the
Amendnent was adopted."” Markman v. Westview Instrunents, Inc., 116 S. Ct.
1384, 1389 (1996) (quoting Baltinore & Carolina Line, Inc. v. Redman, 295 U.
S. 654, 657 (1935).

"I'n keeping with our |ong-standing adherence to this 'historical
test,' Wl fram The Constitutional H story of the Seventh Anendnent, 57
Mnn. L. Rev. 639, 640-643 (1973), we ask, first, whether we are dealing
with a cause of action that either was tried at law at the tinme of the
Founding or is at |east anal ogous to one that was, see, e.g., Tull v.
United States, 481 U S. 412, 417 (1987). If the action in question bel ongs
in the | aw category, we then ask whether the particular trial decision nust
fall to the jury in order to preserve the substance of the comon-I|aw ri ght
as it existed in 1791." Markman v. Westview Instrunents, Inc., 116 S. C.
1384, 1389 (1996).

Labor Rel ati ons
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The NLRB reasonably concluded that an enployer commtted an unfair
| abor practice when it "di savow ed] a collective-bargaini ng agreenent
because of a good-faith doubt about a union's majority status at the tine
the contract was made." Auciello Iron Wrks, Inc. v. NLRB, 116 S. C. 1754,
1756 (1996).

"The object of the National Labor Relations Act is industrial peace
and stability, fostered by collective-bargaining agreenents providing for
the orderly resolution of |abor disputes between workers and enpl oyees. "
Auciello Iron Wrks, Inc. v. NLRB, 116 S. C. 1754, 1758 (1996).

Pre-enption

"*[T] he purpose of Congress is the ultinmate touchstone' in every pre-
enption case." Medtronic, Inc. v. Lohr, 116 S. C. 2240, 2250 (1996)
(quoting Retail derks v. Schernerhorn, 375 U S. 96, 103 (1963)).

A state law is pre-enpted "only "to the extent that it actually
conflicts with federal law.'" Dalton v. Little Rock Famly Pl anni ng
Services, 116 S. C. 1063, 1064 (1996) (quoting Pacific Gas & Elec. Co. v.
State Energy Resources Conservation & Dev. Commin, 461 U.S. 190, 204
(1983)). An injunction barring enforcenent of a state statute should be
tailored accordingly in scope and duration.

The question of whether a federal statute pre-enpts a state statute
"is basically one of congressional intent. Did Congress, in enacting the
Federal Statute, intend to exercise its constitutionally del egated
authority to set aside the laws of a State? * * * Sonetinmes courts, when
facing the pre-enption question, find | anguage in the federal statute that
reveal s an explicit congressional intent to pre-enpt state law. * * * Mre
often, explicit pre-enption | anguage does not appear, or does not directly
answer the question. In that event, courts nust consider whether the
federal statute's structure and purpose, or nonspecific statutory |anguage,
nonet hel ess reveal a clear, but inplicit, pre-enptive intent." Barnett Bank

of Marion County, N.A v. Nelson, 116 S. C. 1103, 1107-1108 (1996)
(internal quotation marks omtted).

Pre-enption - Requirenent for a Clear Statenent

“I'n all pre-enption cases, and particularly in those in which
Congress has 'legislated . . . in a field which the States have
traditionally occupied," Rice v. Santa Fe Elevator Corp., 331 U S. 218, 230
(1947), we 'start with the assunption that the historic police powers of
the States were not to be superseded by the Federal Act unless that was the
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cl ear and mani fest purpose of Congress.' 1d., at 230." Medtronic, Inc. v.
Lohr, 116 S. C. 2240, 2250 (1996) (other citations omtted).

Presunpti ons

"Presunptions at war with presumably reliable statistics have no
proper place in the analysis of this issue [of race-based sel ective
prosecution]."” United States v. Arnstrong, 116 S. C. 1480, 1489 (1996).

Pri ma Faci e Case

“"As the very nane 'prima facie case' suggests, there nust be at
| east a | ogical connection between each elenent of the prima facie case and
the illegal discrimnation for which it establishes a 'legally nandatory,
rebuttable presunption.'" O Connor v. Consolidated Coin Caterers Corp., 116
S. C. 1307, 1310 (1996) (quoting Texas Dept. of Community Affairs v.
Burdi ne, 450 U. S. 248, 254 n.7 (1981).

Prisoners' Right of Access to Courts

The Suprene Court rejects the position that a State's duty to
provide its prisoners with a right of access to the courts neans "that the
State nust enable the prisoner to discover grievances, and to litigate
effectively once in court." Lewis v. Casey, 116 S. C. 2174, 2181 (1996)
(enphasis in original).

Privileges

"[Clonfidential comruni cations between a |icensed psychot herapi st
and her patients in the course of diagnosis or treatnent are protected from
conpel I ed di scl osure under Rule 501 of the Federal Rules of Evidence."
Jaffee v. Rednond, 116 S. C. 1923, 1931 (1996) (footnote omtted).

Probabl e Cause and Reasonabl e Suspi ci on

“"Articul ating precisely what 'reasonabl e suspicion' and 'probable
cause' nean is not possible. They are conmobnsense, nontechni cal conceptions
that deal wth the factual and practical considerations of everyday life on
whi ch reasonabl e and prudent nmen, not |egal technicians, act." Onelas v.
United States, 116 S. C. 1657, 1661 (1996) (citations and internal
guotation marks omtted).

Pr oxi mat e Cause
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"The issues of proximte causation and supersedi ng cause invol ve
application of lawto fact, which is left to the factfinder, subject to
limted review " Exxon Co., US. A v. SOFEC, Inc., 116 S. C. 1813, 1819
(1996).

Publ i ¢ Bur dens

"The Governnent may not 'forc[e] sone people alone to bear public
burdens which . . . should be borne by the public as a whole."" United
States v. Wnstar Corp., 116 S. C. 2432, 2465 (1996) (opinion of Souter,
J.) (quoting Arnstrong v. United States, 364 U S. 40, 49 (1960)).

Puni shnent

The Court presunes that "where two statutory provisions proscribe
the sane offense, a legislature does not intend to i npose two punishnents
for that offense.” Rutledge v. United States, 116 S. C. 1241, 1245 (1996)
(internal quotation marks omtted).

Puni ti ve Damages

"The Due Process Clause of the Fourteenth Anendnent prohibits a
State frominposing a 'grossly excessive' punishnent on a tortfeasor." BMV
of North Anerica, Inc. v. Gore, 116 S. C. 1589, 1592 (1996).

“"Punitive damages may properly be inposed to further a State's
legitimate interests in punishing unl awful conduct and deterring its
repetition." BMNVNof North Anerica, Inc. v. Gore, 116 S. . 1589, 1595
(1996).

"Three gui deposts" for reviewing the validity of a punitive damges
award are: "the degree of reprehensibility of the nondisclosure; the
di sparity between the harmor potential harmsuffered by [the plaintiff]
and his punitive damages award; and the difference between this renedy and
the civil penalties authorized or inposed in conparable cases.” BMV of
North Anerica, Inc. v. Gore, 116 S. C. 1589, 1598-1599 (1996).

Rel i ance: Justifiabl e and Reasonabl e Reliance Di stingui shed

"Here a contrast between a justifiable and reasonable reliance is
clear: "Although the plaintiff's reliance on the m srepresentati on nust be
justifiable . . . this does not nean that his conduct nmust conformto the
standard of the reasonable man. Justification is a matter of the qualities
and characteristics of the particular plaintiff, and the circunstances of
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the particular case, rather than of the application of a community standard
of conduct to all cases.'" Field v. Mans, 116 S. C. 437, 444 (1995)
(quoting Restatenment (Second) of Torts 8§ 545A, Conment b (1976)).

Rest atenent of Law - Wei ght

“Then [in 1978], as now, the nost wi dely accepted distillation of
the common | aw of torts was the Restatenent (Second) of Torts (1976) * *
*" Field v. Mans, 116 S. C. 437, 443-444 (1995) (footnote omtted).

Sel ecti ve Prosecution

To establish selective prosecution in a race case, "the clai mant
must show that simlarly situated individuals of a different race were not
prosecuted.” United States v. Arnmstrong, 116 S. C. 1480, 1487 (1996).

To obtain discovery on the issue of race-based sel ective
prosecution, the defendant nust nake "a credi ble showi ng of different
treatnment of simlarly situated persons” by producing "sonme evidence that
simlarly situated defendants of other races could have been prosecuted,
but were not." United States v. Arnstrong, 116 S. C. 1480, 1488, 1489
(1996).

Sent enci ng CGui del i nes

"[ A] Government notion attesting to the defendant's substanti al
assistance in a crimnal investigation and requesting that the district
court depart below the m ni num of the applicable sentencing range under the
Sentenci ng Guidelines [does not] also permt[] the district court to depart
bel ow any statutory m ni num sentence." Melendez v. United States, 116 S
Ct. 2057, 2059 (1996).

"The appellate court should not review the departure decision de
novo, but instead should ask whether the sentencing court abused its
di scretion” in departing fromthe sentencing ranges in the Sentencing
GQui delines. Koon v. United States, 116 S. C. 2035, 2043 (1996).

"The goal of the Sentencing Guidelines is, of course, to reduce
unjustified disparities and so reach towards the evenhandedness and
neutrality that are the distinguishing marks of any principled system of
justice." Koon v. United States, 116 S. C. 2035, 2053 (1996).

Separ ati on of Powers
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“[1]t remains a basic principle of our constitutional schene that
one branch of the Governnent may not intrude upon the central prerogatives
of another."” Loving v. United States, 116 S. C. 1737, 1743 (1996).

The separation of powers doctrine serves (1) to deter "arbitrary or
tyrannical rule," and (2) to "allocat[e] specific powers and
responsibilities to a branch fitted to the task, [thereby fostering] a
Nati onal Governnent that is both effective and accountable." Loving v.
United States, 116 S. C. 1737, 1743 (1996).

Setoff or O fset

"The right of setoff (also called '"offset') allows entities that owe
each other noney to apply their nutual debts against each other, thereby
avoi ding 'the absurdity of making A pay B when B owes A '" Citizens Bank of

Maryland v. Strunpf, 116 S. C. 286, 289 (1995) (quoting Studley v.
Boyl ston Nat'l Bank, 229 U.S. 523, 528 (1913)).

Severability

"The question is one of legislative intent: Wuld Congress still
"have passed' [the provision] 'had it known' that the renmai ning 'provision
[s were] invalid ?" Denver Area Educ. Telecom Consortiumv. FCC, 116 S
Ct. 2374, 2397 (1996) (plurality opinion) (quoting Brockett v. Spokane
Arcades, Inc., 472 U S. 491, 506 (1985)).

Soverei gn Acts Doctrine

"The sovereign acts doctrine thus bal ances the Governnent's need for
freedomto legislate with its obligation to honor its contracts by asking
whet her the sovereign act is properly attributable to the Governnent as
contractor. If the answer is no, the Governnent's defense to liability
depends on the answer to the further question, whether that act would
ot herwi se rel ease the Governnent fromliability under ordinary principles
of contract law." United States v. Wnstar Corp., 116 S. C. 2432, 2465
(1996) (plurality opinion).

Sovereign I mmunity

"Congress has [not] waived the Federal Governnent's sovereign
i mmuni ty agai nst awards of nonetary danmages for violations of" section 504
(a) of the Rehabilitation Act of 1973, 29 U S. C. 794(a). Lane v. Pena, 116
S. . 2092, 2095 (1996).
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"A wai ver of the Federal Governnment's sovereign inmunity nust be
unequi vocal | y expressed in statutory text * * * and will not be inplied * *
*. Moreover, a waiver of the Government's sovereign inmunity will be
strictly construed, in terns of its scope, in favor of the sovereign." Lane
v. Pena, 116 S. C. 2092, 2096 (1996) (citations omtted).

"To sustain a claimthat the Governnment is |iable for awards of
nonet ary damages, the waiver of sovereign imunity nust extend
unanbi guously to such nonetary clains.” Lane v. Pena, 116 S. C. 2092, 2096-
2097 (1996).

"[T]he United States, as sovereign, is imune fromsuit save as it
consents to be sued . . . and the terns of its consent to be sued in any
court define that court's jurisdiction to entertain the suit." Hercul es
Inc. v. United States, 116 S. C. 981, 985 (1996) (internal quotation marks
omtted).

St andi ng

The "actual injury" "point relates to standing, which is
jurisdictional and not subject to waiver." Lewis v. Casey, 116 S. C. 2174,
2179 n.1 (1996).

"Article Ill of the Constitution |limts the federal judicial power
to 'Cases' or 'Controversies,' thereby entailing as an 'irreducible
m nimum that there be (1) an injury in fact, (2) a causal relationship
between the injury and the chall enged conduct, and (3) a likelihood that
the injury will be redressed by a favorable decision.” United Food and
Commercial Wrrkers Union Local 751 v. Brown Goup, Inc., 116 S. C. 1529,
1533 (1996) (citations omtted).

“[T]he third prong of the associational standing test [i.e.,
"neither the claimasserted nor the relief requested requires the
participation of individual nenbers in the lawsuit," Hunt v. Washi ngton
State Apple Advertising Commin, 432 U S. 333, 343 (1977),] is best seen as
focusing on these matters of adm nistrative conveni ence and efficiency, not
on elenments of a case or controversy within the neaning of the
Constitution.” United Food and Commercial Wrkers Union Local 751 v. Brown
Goup, Inc., 116 S. C. 1529, 1536 (1996).

Stare Decisis

"Stare decisis is a principle of policy and not an inexorable
command.” United States v. International Business Machines Corp., 116 S
Ct. 1793, 1801 (1996) (internal quotation marks and citations omtted).
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"[S]tare decisis pronptes the evenhanded, predictable, and
consi stent devel opnent of |egal principles, fosters reliance on judicial
deci sions, and contributes to the actual and perceived integrity of the
judicial process. [El]ven in constitutional cases, the doctrine carries such
persuasive force that we have always required a departure from precedent to
be supported by sonme special justification." United States v. International

Busi ness Machines Corp., 116 S. C. 1793, 1801 (1996) (internal quotation
mar ks and citations omtted).

Stare decisis serves the interests of "the evenhanded, predictable,
and consi stent devel opnent of |legal principles, . . . reliance on judicial
decisions, and . . . the actual and perceived integrity of the judicial
process * * * " Semnole Tribe of Florida v. Florida, 116 S. C. 1114, 1127
(1996) (quoting Payne v. Tennessee, 501 U. S. 808, 827 (1991)).

Stare decisis is a "principle of policy,” not an "inexorable
command."” Seminole Tribe of Florida v. Florida, 116 S. C. 1114, 1127
(1996) (citations omtted).

“When an opinion issues for the Court, it is not only the result but
al so those portions of the opinion necessary to that result by which we are
bound." Seminole Tribe of Florida v. Florida, 116 S. C. 1114, 1129 (1996).

“Once we have determned a statute's neani ng, we adhere to our
ruling under the doctrine of stare decisis, and we assess an agency's | ater
interpretation of the statute [allegedly adopting a conflicting neaning]
agai nst that settled law." Neal v. United States, 116 S. C. 763, 768-769
(1996).

"One reason that we give great weight to stare decisis in the area
of statutory construction is that 'Congress is free to change this Court's
interpretation of its legislation." Illinois Brick Co. v. Illinois, 431 U
S. 720, 736 (1977). W have overrul ed our precedents when the intervening
devel opnent of the |aw has 'renoved or weakened the concept ual
under pi nnings fromthe prior decision, or where the later |aw has rendered
the decision irreconcilable with conpeting | egal doctrines or policies.'
Patterson v. MLean Credit Union, 491 U S. 164, 173 (1989) (citations
omtted). Absent those changes or conpelling evidence bearing on Congress'
original intent, NLRB v. Longshorenen, 473 U S. 61, 84 (1985), our system
demands that we adhere to our prior interpretations of statutes [even
where] * * * there may be little in logic to defend the statute's treatnent
* * * " Neal v. United States, 116 S. . 763, 769 (1996).

State Police Powers
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"States traditionally have had great |atitude under their police
powers to legislate as to the protection of the lives, linbs, health,
confort, and quiet of all persons.” Medtronic, Inc. v. Lohr, 116 S. Ct.
2240, 2245 (1996) (quoting Metropolitan Life Ins. Co. v. Massachusetts, 471
U S 724, 756 (1985) (internal quotation marks omtted)).

Taki ngs

"The governnment may not be required to conpensate an owner for
property which it has already |lawfully acquired under the exercise of
governnental authority other than the power of em nent domain." Bennis v.
M chigan, 116 S. CG. 994, 1001 (1996). [This statenment seens overly broad.]

"Tax" and "Penal ty"

[A] tax is a pecuniary burden laid upon individuals or property
for the purpose of supporting the Governnent.'" United States v.

Reor gani zed CF& Fabricators of Utah, Inc., 116 S. C. 2106, 2113 (1996)
(quoting New Jersey v. Anderson, 203 U. S. 483, 492 (1906)).

"*1TA] tax is an enforced contribution to provide for the support of
governnent; a penalty, as the word is here used, is an exaction inposed by
statute as punishnment for an unlawful act.'" United States v. Reorgani zed
CF&l Fabricators of Utah, Inc., 116 S. . 2106, 2113 (1996) (quoting
United States v. La Franca, 282 U S. 568, 572 (1931)).

Twenty-first Anmendnent

"[ T] he Twenty-first Amendnent does not qualify the constitutional
prohi bition against |aws abridging the freedom of speech enbodied in the
First Amendnent." 44 Liquornmart, Inc. v. Rhode Island, 116 S. C. 1495,
1515 (1996).

Unconsti tutional Conditions

The Suprene Court has "long since rejected Justice Hol nes' fanous
dictum that a policeman 'nmay have a constitutional right to talk politics,
but he has no constitutional right to be a policeman."” Board of Conmirs,
Wabaunsee Gy. v. Urbehr, 116 S. Q. 2342, 2347 (1996) (quoting MAuliffe
v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 517 (1892)).

[1]f the governnent could deny a benefit to a person because of
his constitutionally protected speech or associations, his exercise of
those freedonms would in effect be penalized and inhibited. That woul d all ow

http://intranet/civil/appel late/maxims.htm (225 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

the governnment to "produce a result which [it] could not command directly."
Such interference with constitutional rights is inpermssible."" O Hare
Truck Service, Inc. v. Gty of Northlake, 116 S. C. 2353, 2356-2357 (1996)
(quoting Perry v. Sindermann, 408 U. S. 593, 597 (1972), and Speiser v.
Randal |, 357 U. S. 513, 526 (1958)).

"Governnent officials may indeed termnate at-will relationships,
unnodi fied by any |l egal constraints, wthout cause; but it does not follow
that this discretion can be exercised to inpose conditions on expressing,
or not expressing, specific political views." O Hare Truck Service, Inc. v.
Gty of Northlake, 116 S. C. 2353, 2361 (1996).

Unti nel i ness

"We conclude that the District Court had no authority to grant
petitioner's notion for judgnent of acquittal filed one day outside the
time limt prescribed by Rule 29(c) [of the Fed. R Cim P.]." Carlisle v.
United States, 116 S. C. 1460, 1470 (1996).

War saw Conventi on

"We conclude that Articles 17 and 24(2) of the Warsaw Conventi on
permt conpensation only for |egally cognizable harm but |eave the
specification of what harmis legally cognizable to the donestic |aw
appl i cabl e under the forum s choice-of-law rules.” Zicherman v. Korean Air

Lines Co., 116 S. Ct. 629, 637 (1996).

MAXI MS FROM
THE SUPREME COURT 1994 TERM

| . PRONOUNCEMENTS ON STATUTORY CONSTRUCTI ON

Pl ai n Meani ng

[When a statute speaks with clarity to an issue, judicial inquiry
into the statute's neaning, in all but the nost extraordi nary circunstance,
is finished.'" Metropolitan Stevedore Co. v. Ranbo, 115 S. C. 2144, 2166
(1995) (quoting Estate of Cowart v. N cklos Drilling Co., 505 U S. 469, 475
(1992)).

“In the ordinary case, absent any 'indication that doing so would
frustrate Congress's clear intention or yield patent absurdity, our
obligation is to apply the statue as Congress wote it.'" Hubbard v. United

States, 115 S. C. 1754, 1759 (1995) (quoting BFP v. Resol ution Trust
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Corp., 114 S. . 1757, 1778 (1994) (Souter, J., dissenting)).

"Courts should not rely on inconclusive statutory history as a basis
for refusing to give effect to the plain | anguage of an Act of Congress,
particularly when the Legislature has specifically defined the controverted
term" Hubbard v. United States, 115 S. C. 1754, 1761 (1995).

Avoi di ng Judicial Legislation

Suprenme Court notes "[o]Jur obligation to avoid judici al
legislation.” United States v. National Treasury Enployees Union, 115 S
Ct. 1003, 1019 (1995).

Anmbi gui ty

“"Anmbiguity is a creature not of definitional possibilities but of
statutory context * * *." Brown v. Grdner, 115 S. . 552, 555 (1994).

Congressional [ntent

"' The ultimte question is one of congressional intent, not one of
whet her this Court thinks that it can inprove upon the statutory schene
that Congress enacted into law.'" United States v. Mezzanatto, 115 S. C
797, 808 (1995) (Souter, J., dissenting) (quoting Touche Ross & Co. v.
Redi ngton, 442 U.S. 560, 578 (1979)).

Construed as a Whol e

No Act of Congress should "be read as a series of unrelated and
i sol ated provisions." GQustafson v. Alloyd Co., 115 S. C. 1061, 1067 (1995).

"But it is a 'fundanmental principle of statutory construction (and,
i ndeed, of |anguage itself) that the meaning of a word cannot be determ ned
in isolation, but nust be drawn fromthe context in which it is used."'"
Reno v. Koray, 115 S. C. 2021, 2025 (1995) (quoting Deal v. United States,
113 S. C. 1993, 1996 (1993)).

Construed i n Cont ext

"As our decisions underscore, a characterization fitting in certain
contexts may be unsuitable in others.” Nationsbank of North Carolina, N A
v. Variable Annuity Life Ins. Co., 115 S. C. 810, 816 (1995) (citations
omtted).
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"The tendency to assune that a word which appears in two or nore
| egal rules, and so in connection with nore than one purpose, has and
shoul d have precisely the sane scope in all of them runs all through |egal
di scussions. It has all the tenacity of original sin and nust constantly be
guarded agai nst." Nationsbank of North Carolina, N. A v. Variable Annuity
Life Ins. Co., 115 S. C. 810, 816 (1995) (quoting Cook, "Substance" and
“"Procedure" in the Conflict of Laws, 42 Yale L.J. 333, 337 (1933)).

Presunpti on Agai nst Superfl uous Language

“"[T] he Court will avoid a readi ng which renders sone words
al toget her redundant." QGustafson v. Alloyd Co., 115 S. C. 1061, 1069
(1995).

"Areluctance to treat statutory terns as surplusage supports the
reasonabl eness of the Secretary's interpretation.”

Babbitt v. Sweet Hone Chapter of Communities for a Geat Oegon, 115
S. C. 2407, 2413 (1995).

Ef fect of Anendnent

"When Congress acts to anend a statute, we presune it intends its
amendnment to have real and substantial effect.” Stone v. INS, 115 S. .
1537, 1545 (1995).

ldentical Word in Sane Statute

"[T]here is a presunption that a given termis used to nean the sane
thing throughout a statute, * * * a presunption surely at its nobst vigorous
when a termis repeated within a given sentence * * *." Brown v. Grdner,
115 S. C. 552, 555 (1994).

A "term shoul d be construed, if possible, to give it a consistent
nmeani ng t hroughout the Act." GQustafson v. Alloyd Co., 115 S. C. 1061, 1066
(1995).

“[T]he "normal rule of statutory construction' [is] that 'identical
words used in different parts of the sane act are intended to have the sane
nmeani ng.'" Qustafson v. Alloyd Co., 115 S. . 1061, 1067 (1995) (quoting
Departnment of Revenue of Oregon v. ACF Industries, Inc., 114 S. C. 843,
845 (1994)).

"*[T] he basic canon of statutory construction [is] that identical
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ternms within an Act bear the sane neaning'" Reno v. Koray, 115 S. C. 2021,
2026 (1995) (quoting Estate of Cowart v. N cklos Drilling Co., 505 U. S.
469, 479 (1992)).

D fferent Language in D fferent Sections

[ Where Congress includes particul ar | anguage in one section of a
statute but omts it in another section of the sane Act, it is generally
presunmed that Congress acts intentionally and purposely in the disparate

i nclusion or exclusion."" Brown v. Gardner, 115 S. C. 552, 556 (1994)
(quoting Russello v. United States, 464 U S. 16, 23 (1983)).

When statutory termis absent in one statute, but is explicit in
anal ogous statutes, "Congress' silence * * * speaks volunes."” United States

v. Shabani, 115 S. C. 382, 385 (1994).
Construed to Carry Qut Statutory Purpose

"Finally, the Director retreats to that |ast redoubt of |osing
causes, the proposition that the statute at hand should be |iberally
construed to achieve its purposes. [citation omtted]

* * * The withhol ding of agency authority is as significant as the
granting of it, and we have no right to play favorites between the two."
Director, Ofice of Wirkers' Conpensation Prograns, Dept. of Labor v.
Newport News Shipbuilding & Dry Dock Co., 115 S. C. 1278, 1288 (1995).

W sdom

“*Qur individual appraisal of the wi sdom or unwi sdom of a particul ar
course consciously selected by the Congress is to be put aside in the
process of interpreting a statute.'" United States v. Mezzanatto, 115 S
Ct. 797, 809 n.1 (1995) (Souter, J., dissenting) (quoting TVA v. HIl, 437
U S. 153, 194 (1978)).

Avoi di ng Constitutional |ssues

The Court presunes "that a statute is to be construed where fairly
possi ble so as to avoid substantial constitutional questions."” United
States v. X-Citenent Video, Inc., 115 S. . 464, 467 (1994).

" * * * [We do not inpute to Congress an intent to pass |egislation
that is inconsistent wwth the Constitution as construed by this Court."
United States v. X-Gtenent Video, Inc., 115 S. C. 464, 470 (1994)
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(citation omtted).

"It is therefore incunbent upon us to read the statute to elimnate
those [serious constitutional] doubts so |ong as such a reading is not
plainly contrary to the intent of Congress.” United States v. X-G tenent
Video, Inc., 115 S. . 464, 472 (1994) (citation omtted).

The Suprenme Court reiterates "[o]Jur policy of avoiding unnecessary
adj udi cation of constitutional issues.” United States v. National Treasury

Enpl oyees Union, 115 S. C. 1003, 1019 (1995).

“*"Although this Court will often strain to construe |egislation so
as to save it against constitutional attack, it nust not and will not carry
this to the point of perverting the purpose of a statute . . ." or
judicially rewiting it.' Conmmodity Futures Trading Commin v. Schor, 478 U.
S. 833, 841 (1986) (quoting Aptheker v. Secretary of State, 378 U S. 500,
515 (1964))." United States v. X-Citenent Video, Inc., 115 S. C. 464, 476
(1994) (Scalia, J., dissenting).

"To avoid a constitutional question by holding that Congress enacted
and the President approved a bl ank sheet of paper woul d i ndeed constitute
"di si ngenuous evasion.'" Plaut v. Spendthrift Farm Inc., 115 S. C. 1447,
1452 (1995)(citation omtted).

Use of Pl ural

Odinarily the legislature by use of a plural termintends a
reference to nore than one matter or thing.'" Metropolitan Stevedore Co. v.
Ranmbo, 115 S. C. 2144, 2147 (1995) (quoting 2A N. Singer, Sutherland on
Statutory Construction 8§ 47.34, p. 274 (5th rev. ed. 1992)).

Use of "Shall" and " May"

"Though 'shall' generally nmeans 'nust,' legal witers sonetines use,
or msuse, 'shall' to nean 'should,” "wll," or even "may.'" Qutierrez de
Martinez v. Lamagno, 115 S. C. 2227, 2236 n.9 (1995) (citations omtted).

Common- | aw Meani ng

It is "the settled principle of statutory construction that, absent
contrary indications, Congress intends to adopt the common | aw definition
of statutory terns." United States v. Shabani, 115 S. C. 382, 384 (1994).

Where statute is enacted agai nst a "background [ conmon | aw]
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presunption, * * * we will not interpret Congress' silence as an inplicit
rejection of [that comon law rule]."” United States v. Mezzanatto, 115 S
. 797, 803 (1995).

Construed in Accord with O her Statutes

"1t is not uncommon to refer to other, related | egislative
enact nents when interpreting specialized statutory terns,’' since Congress
iIs presuned to have 'legislated with reference to' those terns." Reno v.
Koray, 115 S. C. 2021, 2025 (1995) (quoting Gozlon-Peretz v. United
States, 498 U. S. 395, 407-408 (1991)).

"*IWhen two statutes are capable of co-existence, * * * it is the
duty of the courts, absent a clearly expressed congressional intention to
the contrary, to regard each as effective.'" Vimar Sequros Y Reaseguros, S.

A v. MV Sky Reefer, 115 S. C. 2322, 2326 (1995) (quoting Mrton v.
Mancari, 417 U.S. 535, 551 (1974) and Pittsburgh & Lake Erie R Co. V.
Rai | way Labor Executives' Ass'n, 491 U. S. 490, 510 (1989)).

Construi ng Exceptions to Policy Narrowy

"[Aln exception to '"a general statenment of policy' is sensibly read
"narrowmy in order to preserve the primary operation of the [policy].""
Cty of Ednonds v. Oxford House, Inc., 115 S. . 1776, 1780 (1995)
(quoting Comm ssioner v. Cark, 489 U S. 726, 739 (1989)).

Construed in Accord with Supreme Court Precedents

“"[1]t is not only appropriate but also realistic to presune that
Congress was thoroughly famliar with [our] precedents . . . and that it
expect[s] its enactnents[s] to be interpreted in conformty with them"™
North Star Steel Co. v. Thonmms, 115 S. C. 1927, 1930 (1995) (quoting
Cannon v. University of Chicago, 441 U S. 677, 699 (1979).

Construed in Accord with International Agreenents

“If the United States is to be able to gain the benefits of
i nternational accords and have a role as a trusted partner in nultil ateral
endeavors, its courts should be nost cautious before interpreting its
donestic legislation in such manner as to violate international
agreenents.” Vimar Seguros Y Reasequros, S.A. v. MV Sky Reefer, 115 S. C.
2322, 2329 (1995).

Construed to Avoid Restraints on Alienation
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Statute should be read to be "consistent with our tinme-honored
practice of viewing restraints on the alienation of property with
di sfavor." Asgrow Seed Co. v. Wnterboer, 115 S. C. 788, 796 (1995)
(Stevens, J., dissenting); see also id. at 797 ("A statutory restraint on
this basic freedom shoul d be expressed clearly and unanbi guously").

Presunpti on of Judicial Review

"* * * [When a governnent official's determ nation of a fact or
circunstance -- for exanple, 'scope of enploynent' -- is dispositive of a
court controversy, federal courts generally do not hold the determ nation
unrevi ewabl e. Instead, federal judges traditionally proceed fromthe
"strong presunption that Congress intends judicial review'" QGutierrez de
Martinez v. Lamagno, 115 S. . 2227, 2231 (1995) (quoting Bowen v.

M chi gan Acadeny of Fam |y Physicians, 476 U S. 667, 670 (1986) (other
citations omtted)).

“Accordingly, we have stated tinme and again that judicial review of
executive action 'will not be cut off unless there is persuasive reason to
bel i eve that such was the purpose of Congress.'" Qutierrez de Martinez v.
Lanmagno, 115 S. C. 2227, 2231 (1995) (quoting Abbott Laboratories v.
Gardner, 387 U. S. 136, 140 (1967)).

"Because the statute is reasonably susceptible to divergent
interpretation, we adopt the reading that accords with traditiona
under st andi ngs and basic principles: that executive determ nations
generally are subject to judicial review and that nechanical judgnents are
not the kind federal courts are set up to render." Qutierrez de Martinez v.
Lamagno, 115 S. . 2227, 2236 (1995).

Judi ci al Revi ew Provi si ons

“Judi cial review provisions, however, are jurisdictional in nature
and nust be construed with strict fidelity to their terns."” Stone v. INS
115 S. C. 1537, 1549 (1995).

Def erence to Agency Interpretation

“I'f the admnistrator's reading fills a gap or defines a termin a
way that is reasonable in light of the |egislature' s reveal ed design, we
give the admnistrator's judgnent 'controlling weight."'" Nationsbank of
North Carolina, N.A v. Variable Annuity Life Ins. Co., 115 S. C. 810, 813-
814 (1995) (quoting Chevron U.S.A 1Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 844 (1984)).
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"When Congress has entrusted the Secretary with broad discretion, we
are especially reluctant to substitute our views of wise policy for his."
Babbitt v. Sweet Hone Chapter of Communities for a Geat Oegon, 115 S. C.
2407, 2418 (1995).

Def erence that trial and appellate courts give adm nistrative

agenci es does not nean "that court of appeals should give extra |eeway to
district court decision that upholds an agency." First Options of Chicago,

Inc. v. Kaplan, 115 S. C. 1920, 1926 (1995) (enphasis in original)
(dictum.

Def erence: Change in Agency Interpretation

“"[ Alny change in the Conptroller's position m ght reduce, but would
not elimnate, the deference we owe his reasoned determ nations."
Nat i onsbank of North Carolina, N. A v. Variable Annuity Life Ins. Co., 115
S. . 810, 817 (1995) (citations omtted).

“I'n view of the Comm ssioner's differing interpretations of her own
regul ati on, we do not accord her present litigating position any speci al
deference.” Conm ssioner v. Schleier, 115 S. C. 2159, 2166 n.7 (1995).

Longst andi ng Adm ni strative Construction

"Aregulation's age is no antidote to clear inconsistency with a
statute * * *." Brown v. Grdner, 115 S. C. 552, 557 (1994).

"*IMany VA regul ati ons have aged nicely sinply because Congress
took so long to provide for judicial review The |length of such
regul ations' unscrutinized and unscrutini zabl e exi stence' coul d not al one,
therefore, enhance any claimto deference." Brown v. Gardner, 115 S. C.
552, 557 (1994) (quoting Gardner v. Brown, 5 F.3d 1456, 1463-1464 (Fed.
Cr. 1993)).

Def erence to Internal Agency Guidelines

"But BOP' s internal agency guideline, which is akin to an
interpretive rule that does not require notice-and-coment, is still
entitled to some deference, since it is a perm ssible construction of the
statute.” Reno v. Koray, 115 S. . 2021, 2027 (1995) (internal citations
and quotation marks omtted).

Subsequent Reenact nent
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"[Where the law is plain, subsequent reenactnent does not
constitute an adoption of a previous admnistrative construction.” Brown v.
Gardner, 115 S. . 552, 556 (1994) (quoting Denarest v. Manspeaker, 498 U.
S. 184, 190 (1991)).

"*IWe consider the . . . re-enactnent to be w thout significance
where "the record of congressional discussion preceding reenactnent makes
no reference to the [agency's] regqulation, and there is no other evidence
to suggest that Congress was even aware of the [agency's] interpretive
position." Brown v. Gardner, 115 S. . 552, 556-557 (1994) (quoting United
States v. Calanmaro, 354 U. S. 351, 359 (1957)).

Legi sl ative History - What Constitutes

“Material not available to the | awrmakers is not considered, in the
normal course, to be legislative history. After-the-fact statenents by
proponents of a broad interpretation are not a reliable indicator of what
Congress i ntended when it passed the | aw, assum ng extratextual sources are
to any extent reliable for this purpose." Gustafson v. Alloyd Co., 115 S.
Ct. 1061, 1071 (1995).

"[ The Congressnan] made his statenent not during the legislative
process, but after the statute becane law. It therefore is not a statenent
upon which other l|egislators mght have relied in voting for or against the
Act, but it sinply represents the views of one infornmed person on an issue
about which others may (or may not) have thought differently." Heintz v.
Jenkins, 115 S. C. 1489, 1492 (1995).

Statutory Hi story

“"[A] historical analysis normally provides | ess guidance to a
statute's nmeaning than its final text." Hubbard v. United States, 115 S.
Ct. 1754, 1759 (1995).

Congressional Silence

"[ Cl ongressi onal silence |acks persuasive significance * * *|
particularly where adm nistrative regulations are inconsistent wth the
controlling statute * * *." Brown v. Grdner, 115 S. . 552, 557 (1994)
(citations and internal quotation marks omtted).

Narrow Construction of Crim nal Statutes

The Suprene Court has "traditionally exercised restraint in
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assessing the reach of a federal crimnal statute, both out of deference to
the prerogatives of Congress, Dowing v. United States, 473 U S. 207
(1985), and out of concern that 'a fair warning should be given to the
worl d in | anguage that the comon world will understand, of what the | aw
intends to do if a certain line is passed, MBoyle v. United States, 283 U
S. 25, 27 (1931)." United States v. Aguilar, 115 S. C. 2357, 2362 (1995).

Crimnal |ntent

The Suprene Court presunes "that sonme formof scienter is to be
inplied in a crimnal statute even if not expressed * * *. " United States
v. X-Ctenent Video, Inc., 115 S. C. 464, 467 (1994).

"Crimnal intent serves to separate those who understand the
wongful nature of their act fromthose who do not, but does not require
know edge of the precise consequences that may flow fromthat act once
aware that the act is wongful." United States v. X-Ctenent Video, Inc.,
115 S. C. 464, 469 n.3 (1994) (citations omtted).

Rul e of Lenity

"The rule of lenity, however, applies only when, after consulting
traditional canons of statutory construction, we are |eft with an anbi guous
statute." United States v. Shabani, 115 S. C. 382, 386 (1994).

"A statute is not ambi guous for purposes of lenity nerely because
there is a division of judicial authority over its proper construction. The
rule of lenity applies only if, after seizing everything fromwhich aid can
be derived, we can nake no nore than a guess as to what Congress intended."
Reno v. Koray, 115 S. Q. 2021, 2029 (1995) (citations and quotation marks
omtted).

"We have never suggested that the rule of lenity should provide the
standard for reviewing facial challenges to adm nistrative regul ations
whenever the governing statute authorizes crimnal enforcenent." Babbitt v.
Sweet Hone Chapter of Communities for a Geat O egon, 115 S. C. 2407, 2417
n. 18 (1995).

Noscitur a Sociis

"*TAl word is known by the conpany it keeps.'" Brown v. Grdner, 115
S. CG. 552, 555 (1994) (quoting Jarecki v. G D. Searle & Co., 367 U.S.
303, 307 (1961)).
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"This rule we rely upon to avoid ascribing to one word a neani ng so
broad that it is inconsistent with its acconpanyi ng words, thus giving
"uni ntended breadth to the Acts of Congress.' Jarecki v. G D. Searle &
Co., 367 U. S 303, 307 (1961)." Qustafson v. Alloyd Co., 115 S. C. 1061,
1069 (1995).

The canon of noscitur a sociis "counsels that a word 'gathers
nmeani ng fromthe words around it.'" Babbitt v. Sweet Hone Chapter of
Communities for a Geat Oegon, 115 S. . 2407, 2415 (1995) (quoting
Jarecki v. G D Searle & Co., 367 U S. 303, 307 (1961)).

1. OTHER PRONOUNCEMENTS OF | NTEREST

Abuse of Di scretion

"It is a paradigmatic abuse of discretion for a court to base its
judgnent on an erroneous view of the law " Schlup v. Delo, 115 S. C. 851,
870 (1995) (O Connor, J., concurring).

Agency Di scretion re Renedy

"[T]he relation of renmedy to policy is peculiarly a matter for
adm ni strative conpetence.” 1CC v. Transcon Lines, 115 S. C. 689, 694
(1995) (quotation omtted).

An agency's "judgnent that a particular renedy is an appropriate
exercise of its enforcenent authority under [its statute] is entitled to
sone deference."” ICC v. Transcon Lines, 115 S. C. 689, 694 (1995).

Appeal : Ti nmeliness

"Alitigant faced with an unfavorable district court judgnment nust
appeal that judgnment within the tinme allotted by Fed. Rule App. Proc. 4,
whet her or not the litigant first files a Rule 60(b) notion (where the Rule
60 notion is filed nore than 10 days follow ng judgnent)." Stone v. INS,
115 S. C. 1537, 1547 (1995).

Bl anket Prohi bition

"This argunent is unpersuasive, however, l|largely because it relies
on an occasional problemto justify a blanket prohibition." Qualitex Co. V.
Jacobson Prods. Co., 115 S. C. 1300, 1306 (1995).

Case or Controversy
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"Of course no statute could authorize a federal court to decide the
nerits of a |legal question not posed in an Article Ill case or controversy.
For that purpose, a case nust exist at all the stages of appellate review"
U.S. Bancorp Mrtgage Co. v. Bonner Mall Partnership, 115 S. C. 386, 389
(1994).

Cert. Denied: Effect

"Of course, '[t]he denial of a wit of certiorari inports no
expressi on of opinion upon the nerits of the case, as the bar has been told
many tines.'" Mssouri v. Jenkins, 115 S. C. 2038, 2047 (1995) (quoting
United States v. Carver, 260 U S. 482, 490 (1923)).

Certiorari Practice

"[Ordinarily a court of appeals decision interpreting one of our
precedents -- even one deened to be arguably inconsistent with it -- wll
not be reviewed [on certiorari] unless it conflicts with a decision of
anot her court of appeals. This fact is a necessary concom tant of the
l[imted capacity in this Court." Hubbard v. United States, 115 S. C. 1754,
1767 (1995) (Rehnquist, CJ., dissenting).

Certiorari Practice: Issues Not Raised in Cert. Petition

"As this Court's Rule 14.1(a) and sinple prudence dictate, we wll
not reach questions not fairly included in the petition." Lebron v.
Nati onal R R Passenger Corp., 115 S. C. 961, 965 (1995).

"When a question is, like this one, both prior to the clearly
present ed questi on and dependent upon many of the sane factual inquiries,
refusing to regard it as enbraced within the petition my force us to
assune what the facts will show to be ridiculous, a risk which ought to be
avoi ded." Lebron v. National R R Passenger Corp., 115 S. C. 961, 966
(1995).

"As a court of review, not one of first view, we wll entertain
i ssues withheld until nmerits briefing 'only in the nost exceptional
cases.'" klahoma Tax Conmmi n v. Chickasaw Nation, 115 S. C. 2214, 2219
(1995) (quoting Yee v. Escondido, 503 U S. 519, 535 (1992)).

Commer ce C ause

"Finally, the Commerce C ause denmands a fair relation between a tax
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and the benefits conferred upon the taxpayer by the State." Okl ahoma Tax
Commin v. Jefferson Lines, Inc., 115 S. C. 1331, 1345 (1995).

Commer ce C ause: Dor mant

"Despite the express grant to Congress of the power to 'regul ate
Commerce * * * anong the several States,’” U S. Const., Art. |, 8 8, cl. 3,
we have consistently held this | anguage to contain a further, negative
command, known as the dormant Commerce C ause, prohibiting certain state
taxation even when Congress has failed to | egislate on the subject.”

&l ahoma Tax Commin v. Jefferson Lines, Inc., 115 S. C. 1331, 1335 (1995).

Construi ng Contract Against Drafter

“Mor eover, respondents cannot overcone the conmon-|aw rul e of
contract interpretation that a court should construe anbi guous | anguage
agai nst the interest of the party that drafted it." Mastrobuono v. Shearson
Lehman Hutton, Inc., 115 S. C. 1212, 1219 (1995) (citations omtted).

Construing Contract -- Gve Effect to All Provisions

"Finally the respondents’' reading of the two clauses viol ates
anot her cardinal principle of contract construction: that a docunent shoul d
be read to give effect to all its provisions and to render them consi stent
wi th each other." Mastrobuono v. Shearson Lehman Hutton, Inc., 115 S. O
1212, 1219 (1995) (citations omtted).

Constitutional Analysis

[Whatever termnology is used, the criterion is necessarily one
of degree and nust be so defined. This does not satisfy those who seek
mat hematical or rigid fornmulas. But such formulas are not provided by the
great concepts of the Constitution."" United States v. Lopez, 115 S. C.
1624, 1636 (1995) (Kennedy, J., concurring) (quoting Wckard v. Filburn,
317 U.S. 111, 123 n.24 (1942)).

Constitutional R ghts May Not Be Indirectly Denied

“"As we have often noted, constitutional rights would be of little
value if they could be * * * indirectly denied. The Constitution nullifies
sophi sticated as well as sinple-mnded nodes of infringing on
Constitutional protections.” US. TermlLimts, Inc. v. Thornton, 115 S. .
1842, 1867 (1995) (citations and internal quotation marks omtted).
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Decl aratory Judgnent Act

"W have repeatedly characterized the Declaratory Judgnent Act as
"an enabling Act, which confers a discretion on the courts rather than an
absolute right upon the litigant.'" WIlton v. Seven Falls Co., 115 S. .
2137, 2143 (1995) (quoting Public Serv. Commin v. Wcoff Co., 344 U S. 237,
241 (1952)).

"By the Decl aratory Judgnent Act, Congress sought to place a
remedial arrow in the district court's quiver; it created an opportunity,
rather than a duty, to grant a new formof relief to qualifying litigants."
WIlton v. Seven Falls Co., 115 S. C. 2137, 2143 (1995).

De Facto O ficer Doctrine

"[O ne who nakes a tinely challenge to the constitutional validity
of the appointnment of an officer who adjudicates his case is entitled to a
decision on the nerits of the question and whatever relief may be
appropriate if a violation indeed occurred.” Ryder v. United States, 115 S.
Ct. 2031, 2035 (1995).

Di ct um Not Bi ndi ng

"The quoted characterization * * * was nerely set forth at the
begi nning of the opinion, in describing the factual background of the case.
It is hard to i nagi ne weaker dictum" Lebron v. National R R Passenger
Corp., 115 S. . 961, 971 (1995).

The Suprenme Court invokes its "customary refusal to be bound by
dicta" and its "customary skepticismtowards per curiamdispositions that
| ack the reasoned consideration of a full opinion * * * " U.S. Bancorp
Mortgage Co. v. Bonner Mall Partnership, 115 S. C. 386, 391 (1994).

"Breath spent repeating dicta does not infuse it with life."
Metropolitan Stevedore Co. v. Ranbo, 115 S. C. 2144, 2149 (1995).

El event h Anmrendnent

"The El eventh Amendnent |argely shields States fromsuit in federal
court without their consent, |leaving parties with clains against a State to
present them if the State permts, in the State's own tribunals. Adoption
of the Amendnent responded nost immediately to the States' fears that
"federal courts would force themto pay their Revol utionary War debts,
| eading to their financial ruin.' * * * [citations and footnote omtted]
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More pervasively, current Eleventh Amendnent jurisprudence enphasi zes the
integrity retained by each State in our federal system* * * " Hess v. Port
Aut h. Trans-Hudson Corp., 115 S. C. 394, 400 (1994).

Equal Protection

[T]his Court's approach to Fifth Amendnent equal protection clains
has al ways been precisely the sane as to equal protection clainms under the
Fourteenth Amendnent.'" Adarand Constructors, Inc. v. Pena, 115 S. C.

2097, 2108 (1995) (quoting Weinberger v. Wesenfeld, 420 U S. 636, 638, n.2
(1975)).

It is a "basic principle that the Fifth and Fourteenth Anendnents to
the Constitution protect persons, not groups.” Adarand Constructors, |Inc.
v. Pena, 115 S. C. 2097, 2212 (1995) (enphasis in original).

"[All'l racial classifications, inposed by whatever federal, state,
or |ocal governnental actor, nust be analyzed by a review ng court under
strict scrutiny." Adarand Constructors, Inc. v. Pena, 115 S. . 2097, 2113
(1995).

"[ Flederal racial classifications, like those of a State, nust serve
a conpelling governnmental interest, and nust be narrowy tailored to
further that interest." Adarand Constructors, Inc. v. Pena, 115 S. C.
2097, 2117 (1995).

Equi ty

"We have rejected the unclean hands defense 'where a private suit
serves inportant public purposes.'" MKennon v. Nashville Banner Pub. Co.,
115 S. C. 879, 885 (1995) (quoting Perma Life Mufflers, Inc. v.
| nternational Parts Corp., 392 U S. 134, 138 (1968)).

"'TA] suitor's conduct in relation to the nmatter at hand may
disentitle himto the relief he seeks.'" U.S. Bancorp Mirtgage Co. V.
Bonner Mall Partnership, 115 S. C. 386, 392 (1994) (quoting Sanders V.
United States, 373 U S. 1, 17 (1963)).

"As al ways when federal courts contenplate equitable relief, our
hol di ng nmust take account of the public interest.” U.S. Bancorp Mrtgage
Co. v. Bonner Mall Partnership, 115 S. C. 386, 392 (1994).

Faci al Chal | enge
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"Al t hough the occasional case requires us to entertain a facia
challenge in order to vindicate a party's right not to be bound by an
unconstitutional statute, * * * we neither want nor need to provide relief
to nonparties when a narrower renmedy wll fully protect the litigants."
United States v. National Treasury Enployees Union, 115 S. C. 1003, 1018
(1995) (internal citations omtted).

"A facial challenge is '"the nost difficult challenge to nount
successfully since the chall enger nust establish that no set of
ci rcunst ances exists under which the rule would be valid.'" Anderson v.
Edwards, 115 S. C. 1291, 1299 n.6 (1995) (quoting United States v.
Sal erno, 481 U. S. 739, 745 (1987)).

Federal Enpl oyees

"We recognize our obligation to defer to considered congressi onal
judgnents about natters such as appearances of inpropriety, but on the
record of this case we nust attach greater weight to the powerful and
realistic presunption that the federal work force consists of dedicated and
honorabl e civil servants.” United States v. National Treasury Enpl oyees
Union, 115 S. C. 1003, 1018 (1995).

First Amendnent -- Ceneral

"The term'liberty' in the Fourteenth Anendnent to the Constitution
makes the First Anendnent applicable to the States."” Mlintyre v. Chio
El ections Cormmin, 115 S. C. 1511, 1514 n.1 (1995).

"[Urgent, inportant, and effective speech can be no | ess protected
than i npotent speech, lest the right to speak be relegated to those
i nstances when it is |east needed.”" MiIntyre v. Chio Elections Conmin, 115
S. . 1511, 1519 (1995) (citation omtted).

"When a | aw burdens core political speech, we apply 'exacting
scrutiny,' and we uphold the restriction only if it is narrowy tailored to
serve an overriding state interest.” Mlntyre v. Ohio Elections Comin, 115
S. . 1511, 1519 (1995) (citation omtted).

"Consistently with our holding today, we noted that the "inherent
worth of the speech in terns of its capacity for informng the public does
not depend upon the identity of its source whether corporation,
associ ation, union, or individual." Mlintyre v. Chio Elections Conmin, 115
S. . 1511, 1522 (1995) (quoting First Nat. Bank of Boston v. Bellotti,
435 U.S. 765, 777 (1978)).
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“I't [anonynous panphl eteering] thus exenplifies the purpose behind
the Bill of Rights, and of the First Anendnent in particular: to protect
unpopul ar individuals fromretaliation -- and their ideas from suppression
-- at the hand of an intolerant society.” Mlntyre v. Chio Elections
Conmin, 115 S. C. 1511, 1524 (1995).

"But political speech by its nature will sonetines have unpal at abl e
consequences, and, in general, our society accords greater weight to the
val ue of free speech than to the dangers of its msuse." Mlintyre v. Ghio
El ections Commin, 115 S. C. 1511, 1524 (1995) (citing Abrans v. United
States, 250 U.S. 616, 630-631 (1919) (Holnes, J., dissenting)).

"[ T] he fundanmental rule of protection under the First Amendnent * *
* [is] that a speaker has the autonony to choose the content of his own
nessage."” Hurley v. Irish-Anerican Gay, Lesbhian & Bisexual G oup of Boston,
115 S. C. 2338, 2347 (1995).

"Thus, when dissem nation of a view contrary to one's own is forced
upon a speaker intinmately connected with the comuni cati on advanced, the
speaker's right to autonony over the nessage is conprom sed." Hurley v.
Irish-Anmerican Gay, Lesbian & Bisexual G oup of Boston, 115 S. Ct. 2338,
2348 (1995).

First Amendnment -- |ndependent Appellate Review

The Suprenme Court's "review of petitioners' claimthat their
activity is * * * in the nature of protected speech carries with it a
constitutional duty to conduct an independent exam nation of the record as
a whole, without deference to the trial court. * * * Even where a speech
case has originally been tried in a federal court, subject to the provision
of Federal Rule of Cvil Procedure 52(a) that '[f]indings of fact
shall not be set aside unless clearly erroneous,’ we are obliged to nake a
fresh exam nation of crucial facts." Hurley v. Irish-Anerican Gay, Lesbi an
& Bi sexual G oup of Boston, 115 S. C. 2338, 2344 (1995).

Formal i sm

The Suprene Court has a "preference for common sense inquiries over
formalism* * * " United States v. Wllians, 115 S. . 1611, 1618 (1995).

Fourt h Anendnent

"The Fourth Anmendnent does not protect all subjective expectations
of privacy, but only those that society recognizes as 'legitinmate.""
Vernonia Sch. Dist. 47J v. Acton, 115 S. C. 2386, 2391 (1995) (quoting New
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Jersey v. T.L.O, 469 U S. 325, 338 (1985)).

"Fourth Amendnent rights, no less than First or Fourteenth Amendnent
Rights, are different in public schools than el sewhere; the
'reasonabl eness' inquiry cannot disregard the schools' custodial and
tutelary responsibility for children.” Vernonia Sch. Dist. 47J v. Acton,
115 S. C. 2386, 2392 (1995).

In Fourth Amendnent context, conpelling state interest neans "an
i nterest which appears inportant enough to justify the particular search at
hand, in light of other factors which show the search to be relatively
intrusive on a genui ne expectation of privacy." Vernonia Sch. Dist. 47J v.
Acton, 115 S. C. 2386, 2394-2395 (1995).

| nf er ences

Argunent woul d require Suprenme Court to "pile inference upon
inference.” United States v. Lopez, 115 S. . 1624, 1634 (1995).

| njunctions: Duty to Cbey

The Suprenme Court "reaffirmed the well established rule that
'persons subject to an injunctive order issued by a court with jurisdiction
are expected to obey that decree until it is nodified or reversed, even if
t hey have proper grounds to object to the order.'" Celotex Corp. V.

Edwards, 115 S. C. 1493, 1498 (1995) (quoting GIE Sylvania, Inc. v.
Consuner's Union of United States, Inc., 445 U. S. 375, 386 (1980)).

Interpretive Rul es

"[Aln interpretive rule [is] '"issued by an agency to advise the
public of the agency's construction of the statutes and rules which it
admnisters."" Chrysler Corp. v. Brown, 441 U S. 281, 302, n.31 (1979)
(quoting the Attorney Ceneral's Manual on the Admi nistrative Procedure Act
30, n.3 (1947)). Interpretative rules do not require notice-and-coment, *
* * [but] they also do not have the force and effect of |aw and are not
accorded that weight in the adjudicatory process * * *. " Shalala v.
GQuernsey Menorial Hosp., 115 S. C. 1232, 1239 (1995).

| ssues Not Rai sed Bel ow

The Court refused to consider "alternative grounds for affirmance
whi ch the Governnent did not raise bel ow' even though the Governnent was
the respondent. Ryder v. United States, 115 S. C. 2031, 2037 n.4 (1995).
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"Qur traditional rule is that '[o]lnce a federal claimis properly
presented, a party can nmake any argunent in support of that claim parties
are not limted to the precise argunents they nade below.'" Lebron v.
National R R Passenger Corp., 115 S. C. 961, 965 (1995) (quoting Yee v.
Escondi do, 503 U. S. 519, 534 (1992).

The Suprene Court would "ordinarily feel free to address” "a claim
not raised by petitioner below' if "it was addressed by the court bel ow "
Lebron v. National R R Passenger Corp., 115 S. C. 961, 965 (1995).

Jurisdiction

“Normal practice permts a party to establish jurisdiction at the
outset of a case by neans of a nonfrivolous assertion of jurisdictional
el enents, * * * and any litigation of a contested subject-matter
jurisdictional fact issue occurs in conparatively summary procedure before
a judge alone (as distinct fromlitigation of the sane fact issue as an
el enent of the cause of action, if the claimsurvives the jurisdictional
objection.” Jerone B. Grubart, Inc. v. Geat Lakes Dredge & Dock Co., 115
S. . 1043, 1050 (1995) (citations omtted).

Legi sl ati ve Fi ndi ngs

"[Als part of our independent evaluation of constitutionality under
the Commerce C ause we of course consider |legislative findings, and indeed
even congressional commttee findings, regarding effect on interstate
comerce."” United States v. Lopez, 115 S. C. 1624, 1631 (1995).

"' Congress need [not] nake particularized findings in order to
legislate.'™ United States v. Lopez, 115 S. C. 1624, 1631 (1995) (quoting
Perez v. United States, 402 U. S. 146, 156 (1971)).

Over breadth

"[O verbreadth analysis [i]s 'strong nedicine,' to be 'enployed by
the Court sparingly and only as a last resort.' Broadrick v. Cklahoma, 413
U S 601, 613 (1973). Accordingly, we have observed that '[i]t is not the
usual judicial practice,

. . . nhor do we consider it generally desirable, to proceed to an
over breadth i ssue unnecessarily.'" Board of Trustees of State Univ. of N.Y.

v. Fox, 492 U.S. 469, 484-85 (1989); see also New York v. Ferber, 458 U. S.
747, 768 (1982) ('By focusing on the factual situation before us, and
simlar cases necessary for devel opment of a constitutional rule, we face
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"fl esh-and-bl ood" | egal problens with data "rel evant and adequate to an
informed judgnent."') (footnotes omtted)." United States v. Nationa
Treasury Enpl oyees Union, 115 S. C. 1003, 1022 (1995) (O Connor, J.,
concurring in part and dissenting in part).

"Congress was not obliged to draw an infinitely filigreed statute to
deal with every subtle distinction between various groups of [covered
persons]." United States v. National Treasury Enployees Union, 115 S. C.
1003, 1029 (1995) (Rehnquist, CJ., dissenting).

Precedent s Bi ndi ng

"We woul d have thought it self-evident that the | ower courts nust
adhere to our precedents."” Hubbard v. United States, 115 S. . 1754, 1764
n.13 (1995) (opinion of Stevens, J.).

Preenpti on

"* * * [We have never assuned |ightly that Congress has derogated
state regul ation, but instead have addressed clains of pre-enption wth the
starting presunption that Congress does not intend to supplant state |aw "
New York State Conference of Blue Cross & Blue Shield Plans v. Travelers
Ins. Co., 115 S. . 1671, 1676 (1995) (citation omtted).

"Since pre-enption clainms turn on Congress's intent, * * * we begin
as we do in any exercise of statutory construction with the text of the
provi sion in question, and nove on, as need be, to the structure and
pur pose of the Act in which it occurs.” New York State Conference of Blue
Cross & Blue Shield Plans v. Travelers Ins. Co., 115 S. C. 1671, 1677
(1995) (citations omtted).

"Qur past cases have recogni zed that the Supremacy C ause, U.S.
Const., Art VI, may entail pre-enption of state |law either by express
provi sion, by inplication, or by a conflict between federal and state |aw. "
New York State Conference of Blue Cross & Blue Shield Plans v. Travelers
Ins. Co., 115 S. . 1671, 1676 (1995) (citations omtted).

Prejudgnent Interest: Admralty

"The essential rationale for awardi ng prejudgnent interest is to
ensure that an injured party is fully conpensated for its | oss. Ful
conpensati on has | ong been recogni zed as a basis principle of admralty
| aw, where 'restitution in integrumis the |eading nmaxi mapplied by
admralty courts to ascertain damages resulting froma collision." Gty of
M | waukee v. Cenent Div., Nat. Gypsum Co., 115 S. C. 2091, 2095-2096
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(1995) (quoting Standard G 1 Co. v. Southern Pac. Co., 268 U S. 146, 158
(1925).

Raci al | nbal ance

"The nmere fact that a school is black does not nean that it is the
product of a constitutional violation. A 'racial inbalance does not itself
establish a violation of the Constitution.'" Mssouri v. Jenkins, 115 S
Ct. 2038, 2062 (1995) (Thomas, J., concurring) (quoting United States v.
Fordice, 112 S. Q. 2727, 2744 (1992) (Thomas, J., concurring)).

Renedi al Authority of District Courts

The Suprene Court reversed where "[i]n effect, the District Court
has devised a renmedy to acconplish indirectly what it admttedly | acks the
remedi al authority to mandate directly: the interdistrict transfer of
students." Mssouri v. Jenkins, 115 S. C. 2038, 2051 (1995).

Rl CO

Corporation is "engaged in commerce" under RICO "when it is itself
"directly engaged in the production, distribution, or acquisition of goods
and services in interstate comerce.'"” United States v. Robertson, 115 S
. 1732 (1995) (per curianm (quoting United States v. Anerican Build.

Mai nt enance | ndus., 422 U S. 271, 283 (1975)).

Ri peness

"‘IRlipeness is peculiarly a question of timng,' and '"it is the
situation now rather than the situation at the time of the [decision under
review] that nust govern.'" Anderson v. Geen, 115 S. C. 1059, 1060 (1995)
(per curianm) (quoting Regional Rail Reorganization Act Cases, 419 U S. 102,
140 (1974)).

Rul emaki ng v. Adj udi cation

"The APA does not require that all the specific applications of a
rul e evolve by further, nore precise rules rather than by adjudication.
[Citations omtted.] The Secretary's node of determ ning benefits by both
rul emaki ng and adjudication is, in our view, a proper exercise of her
statutory mandate." Shalala v. Guernsey Menorial Hosp., 115 S. . 1232,
1237 (1995).

Severability
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“Al t hough our jurisprudence in this area is hardly a nodel of
clarity, this Court has on several occasions declared a statute invalid as
to a particular application without striking the entire provision that
appears to enconpass it." United States v. National Treasury Enpl oyees
Union, 115 S. . 1003, 1023 (1995) (O Connor, J., concurring in part and
di ssenting in part).

"We have held that 'Congress' silence is just that -- silence -- and
does not raise a presunption against severability.'" United States v.
National Treasury Enployees Union, 115 S. C. 1003, 1023 (1995) (O Connor,
J., concurring in part and dissenting in part) (quoting Al aska Airlines,
Inc. v. Brock, 480 U.S. 678, 686 (1987)).

Sovereign I mmunity

"[We may not enlarge the wai ver beyond the purview of the statutory
| anguage. Departnent of Energy v. Chio, 503 U S. 607, 614-616 (1992). Qur
task is to discern the 'unequivocally expressed' intent of Congress,
construing anbiguities in favor of inmmunity. United States v. Nordic
Village, Inc., 503 U S. 30, 33 (1992) (internal quotation marks omtted)."
United States v. Wllians, 115 S. C. 1611, 1615-1616 (1995).

St andi ng: APA

"We have thus interpreted 8 702 as requiring a litigant to show, at
the outset of the case, that he is injured in fact by agency action and
that the interest he seeks to vindicate is arguably within the 'zone of
interests to be protected or regulated by the statute' in question.”
Director, Ofice of Wirkers' Conpensation Prograns, Dept. of Labor v.
Newport News Shipbuilding & Dry Dock Co., 115 S. C. 1278, 1283 (1995)
(quoting Association of Data Processing Serv. Og., Inc. v. Canp, 397 U. S.
150, 153 (1970)).

State Practice Poor Evidence of Constitutionality

"As we have noted, the practice of States is a poor indicator of the
effect of [constitutional] restraints on the States * * *. " U S. Term
Limts, Inc. v. Thornton, 115 S. C. 1842, 1866 n.41 (1995).

State Court Interpretation of Constitution

"State courts, in appropriate cases, are not nerely free to -- they
are bound to -- interpret the United States Constitution. In doing so, they
are not free fromthe final authority of this Court."” Arizona v. Evans, 115
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S. . 1185, 1190 (1995).

Stare Decisis

Al t hough adherence to precedent is not rigidly required in
constitutional cases, any departure fromthe doctrine of stare decisis
demands special justification.'" Adarand Constructors, Inc. v. Pena, 115 S
Ct. 2097, 2114 (1995) (opinion of O Connor, J.) (quoting Arizona v. Runsey,
467 U.S. 203, 212 (1984)).

[ T] he I abor of judges would be increased al nost to the breaking
point if every past decision could be reopened in every case, and one coul d
not |lay one's own course of bricks on the secure foundation of the courses
| aid by others who had gone before hinm "™ Hubbard v. United States, 115 S.
. 1754, 1763 (1995) (opinion of Stevens, J.) (quoting B. Cardozo, The

Nat ure of the Judicial Process 149 (1921)).

"Respect for precedent is strongest 'in the area of statutory
construction, where Congress is free to change this Court's interpretation
of its legislation."" Hubbard v. United States, 115 S. C. 1754, 1763
(1995) (opinion of Stevens, J.) (quoting Illinois Brick Co. v. Illlinois,
431 U.S. 720, 736 (1977)).

"'Stare decisis is usually the wise policy, because in nost matters
it is nore inportant that the applicable rule of |aw be settled than that
it be settled right.'" Hubbard v. United States, 115 S. . 1754, 1763 n. 11
(1995) (opinion of Stevens, J.) (quoting Burnet v. Coronado Gl & Gas Co.,
285 U. S. 393, 406 (1932) (Brandeis, J., dissenting)).

"Who ignores [stare decisis] nust give reasons, and reasons that go
beyond nere denonstration that the overrul ed opi nion was wong (ot herw se
the doctrine would be no doctrine at all)." Hubbard v. United States, 115
S. . 1754, 1765 (1995) (Scalia, J., concurring in part & concurring in
t he judgnent).

Stare Decisis - |Issues Not Decided

"[Questions which nmerely lurk in the record are not resol ved, and
no resolution of themmay be inferred."” United States v. Shabani, 115 S
Ct. 382, 386 (1994) (citations and internal quotations omtted).

Stare Decisis -- The Need for More Than One or Two Cases to Fl esh
Qut a Principle
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"* * * [We do not overlook that in our system of adjudication,
princi ples sel domcan be settled "on the basis of one or two cases, but
require a closer working out." Anerican Airlines, Inc. v. Wlens, 115 S
. 817, 827 (1995) (quoting Pound, Survey of the Conference Problens, 14 U.
Cin.L.Rev. 324, 339 (1940) (Conference on the Status of the Rule of
Judi ci al Precedent)).

Statute of Limtations

"But the reference to federal law is the exception, and we decline
to follow a state |imtations period only when a rule from el sewhere in
federal law clearly provides a closer analogy than available state
statutes, and when the federal policies at stake and the practicalities of
litigation make that rule a significantly nore appropriate vehicle for
interstitial |lawraking." North Star Steel Co. v. Thomas, 115 S. C. 1927,
1931 (1995) (internal quotation marks omtted).

Strict Scrutiny

The Suprenme Court has "dispel[led] the notion that strict scrutiny
is "strict in theory, but fatal in fact.'" Adarand Constructors, Inc. V.
Pena, 115 S. C. 2097, 2117 (1995) (quoting Fullilove v. Klutznick, 448 U.
S. 448, 519 (1980) (Marshall, J., concurring in judgnent)).

Vacat ur

Where party seeking review did not voluntarily cause case to becone
non-justiciable, "[v]acatur is appropriate * * * to "clea[r] the path for
future relitigation of the issues between parties and [to] elimnat[e] a
judgnent, review of which was prevented through a happenstance.'" Anderson
v. Geen, 115 S. . 1059, 1060 (1995) (per curiam (quoting United States
v. Munsingwear, Inc., 340 U S. 36, 40 (1950)).

Wai ver

"[ Al bsent sonme affirmative indication of Congress' intent to
precl ude wai ver, we have presunmed that statutory provisions are subject to
wai ver by voluntary agreenent of the parties.” United States v. Mezzanatto,
115 S. CG. 797, 801 (1995).

MAXIMS FOR DAILY USE
SUPREME COURT 1993 TERM
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| . PRONOUNCEMENTS ON STATUTORY CONSTRUCTI ON

Pl ai n Meani ng

"The | anguage of the statute [is] the starting place in our inquiry
* x % " Staples v. United States, 114 S. C. 1793, 1797 (1994).

"'We have stated tine and again that courts nust presune that a
| egislature says in a statute what it neans and neans in a statute what it
says there.'" Departnent of Defense v. FLRA 114 S. C. 1006, 1014 (1994),
quoting Connecticut Nat'l Bank v. Germain, 503 U S. _ |, 112 S. C. 1146,
1149 (1992).

Plain neaning interpretation of statute eschewed where it "leads to
an absurd result.” United States v. Ganderson, 114 S. C. 1259, 1264 n.5
(1994); see also id. at 1268-69 (adopting "'a sensible construction' that
avoids attributing to the legislature either 'an unjust or an absurd
conclusion'” (quoting In re Chaprman, 166 U. S. 661, 667 (1897)).

"Of course, by denying the existence of an anbiguity, we do not
claimto be perfectly certain that we have divined Congress' intentions as
to this particular situation. * * * But our task is not the hopel ess one of
ascertaining what the |egislators who passed the | aw woul d have deci ded had
they reconvened to consider petitioners' particular case. Rather, it is to
determ ne whet her the | anguage the legislators actually enacted has a
pl ai n, unanbi guous neani ng." Beechamv. United States, 114 S. C. 1669,
1672 (1994).

"It should go without saying * * * that anbiguity in one portion of
a statute does not give the Board license to distort other provisions of
the statute.” NLRB v. Health Care and Retirenent Corp. of Anerica, 114 S
Ct. 1778, 1783 (1994).
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Construe Not Rewite

"We decline to accept respondents' anbitious invitation to rewite
the statutes before us * * * " Departnent of Defense v. FLRA 114 S. C.
1006, 1014 (1994).

"It is best, as usual, to apply the statute as witten, and to |et
Congress nmake the needed repairs. That repairs are needed is perhaps the
only thing about this wetchedly drafted statute that we can all agree
upon.” United States v. G anderson, 114 S. . 1259, 1270 (1994) (Scali a,
J., concurring). Accord, John Hancock Mutual Life Ins. Co. v. Harris Trust
& Sav. Bank, 114 S. C. 517, 531 (1993).

"Qur task is to apply the text, not to inprove upon it." Fogerty v.
Fantasy, Inc., 114 S. C. 1023, 1033 (1994) (Thomas, J. dissenting),
quoting Pavelic & Le Flore v. Marvel Entertainnent Goup, 493 U S. 120, 126
(1989).

Avoi di ng Anonal i es

Statute interpreted to "avoid[] linguistic anormalies.” United States
v. Granderson, 114 S. C. 1259, 1264 (1994).

Common Sense Construction

The Court stated that it was "[a]ccording the statute a sensible
construction.” United States v. G anderson, 114 S. C. 1259, 1262 (1994).

Usef ul ness of Dictionary

“Dictionaries can be useful aids in statutory interpretation, but
they are no substitute for close analysis of what words nean as used in a
particul ar statutory context." M Tel ecommuni cations Corp. v. Anerican
Tel ephone & Tel egraph Co., 114 S. C. 2223, 2236 (1994) (Stevens, J.
di ssenting), citing Cabell v. Markham 148 F.2d 737, 739 (2d Cir. 1945)
(Hand, J.).

Meani ng Can Change Over Tine

"[ T] he nmeani ng of words may change over tine, and many words have
several neanings even at a fixed point in tinme." Director, Ofice of
Wrkers' Conpensation Prograns, Dept. of Labor v. Geenwich Collieries, 114
S. . 2251, 2255 (1994).
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"Wbrds and phrases can change neani ng over tine: a passage generally
understood in 1850 nay be inconprehensible or confusing to a nodern juror."
Victor v. Nebraska, 114 S. C. 1239, 1247 (1994).

"[ T] he nmeani ng of words may change over tine, and many words have
several neanings even at a fixed point in tine." Drector, OACP v.
Geenwich Collieries, 114 S. C. 2251, 2255 (1994).

Ordi nary Meani ng

“I'n the absence of * * * a definition, we construe a statutory term
in accordance with its ordinary or natural neaning." FDIC v. Myer, 114 S.
Ct. 996, 1000 (1994).

Where statutory termis undefined, "our task is to construe it in
accord with its ordinary or natural neaning." Director, OANCP v. G eenw ch
Collieries, 114 S. . 2251, 2255 (1994).

Meaning in Legal Comunity

"[We] presune Congress intended the phrase to have the neaning
generally accepted in the | egal community at the tine of enactnent.”
Director, ONCP v. Geenwich Collieries, 114 S. C. 2251, 2257 (1994).

Practical Construction

"This interpretation is the only one that gives neaning to the
statute as a practical matter." MFarland v. Scott, 114 S. C. 2568, 2572
(1994).

Pol i cy Consi derations

"Policy considerations cannot override our interpretation of the
text and structure of the Act, except to the extent that they nmay help to
show t hat adherence to the text and structure would lead to a result 'so
bi zarre' that Congress could not have intended it." Central Bank of Denver,

N.A. v. First Interstate Bank of Denver, N A, 114 S. C. 1439, 1453-1454
(1994), quoting Demarest v. Manspeaker, 498 U S. 184, 191 (1991).

"It is beyond our province to rescue Congress fromits drafting
errors, and to provide for what we m ght think, perhaps along with sone
nenbers of Congress is the preferred result.” United States v. G anderson,
114 S, C. 1259, 1275 (1994) (Kennedy, J., concurring) (citing additional
cases).
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Construed as a Wol e

"[We exam ne first the | anguage of the governing statute, guided
not by a single sentence or nenber of a sentence, but | ooking to the
provi sions of the whole law, and to its object and policy." John Hancock
Mut. Ins. Co. v. Harris Trust & Sav. Bank, 114 S. C. 517, 523 (1993)
(internal quotations, brackets, and citations omtted).

"The plain nmeaning that we seek to discern is the plain nmeaning of
t he whol e statute, not of isolated sentences."” Beechamv. United States,
114 S. C. 1669, 1671 (1994).

It is an "elenentary canon of construction that a statute should be
interpreted so as not to render one part inoperative." Departnent of
Revenue of Oregon v. ACF Industries, 114 S. C. 843, 848 (1994), quoting
Mountain States Tel ephone & Tel egraph Co. v. Pueblo of Santa Ana, 472 U. S
237, 249 (1985).

“A provision that may seem anbi guous in isolation is often clarified
by the remai nder of the statutory schene * * * pecause only one of the
perm ssi bl e meani ngs produces a substantive effect that is conpatible with
the rest of the lawsuit." Departnment of Revenue of Oregon v. ACF
| ndustries, 114 S. C. 843, 850 (1994), quoting United States Savings Assn.

of Texas v. Tinbers of |Inwod Forest Associates, Ltd., 484 U S. 365, 371
(1988).

“[l]nterpreting a statute or regulation 'is a holistic endeavor.'"
Thomas Jefferson University v. Shalala, 114 S. C. 2381, 2394 (1994)
(Thomas, J. dissenting) (quoting United Savings Assn. of Texas v. Tinbers
of I nwood Forest Associates, Ltd., 484 U S. 365, 371 (1988)).

Presunpti on Agai nst Superfl uous Language

"Judges should hesitate * * * to treat statutory terns [as
surplusage] in any setting, and resistance shoul d be hei ghtened when the
wor ds descri be an elenent of a crimnal offense.” Ratzlaf v. United States,
114 S. C. 655, 659 (1994).

Sanme Word in Single Sentence

[I]t seens reasonable to give * * * a simlar construction' to a
word used as both a noun and a verb in a single statutory sentence." United
States v. Granderson, 114 S. C. 1259, 1264 (1994), quoting Reves v. Ernst

& Young, 507 U.S. _ (1993) (slip op. at 7); see also id. (adopting
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statutory interpretation that "keeps constant the neaning" of a statutory

term.
| dentical Words i n Sane Statute

“"[T] he normal rule of statutory construction [is] that 'identical
words used in different parts of the sane act are intended to have the sane
nmeani ng.' " Departnent of Revenue of Oregon v. ACF Industries, 114 S. C.
843, 849 (1994), quoting Sorenson v. Secretary of Treasury, 475 U S. 851,
860 (1986) (other citations omtted).

"A termappearing in several places in a statutory text is generally
read the sane way each tine it appears.” Ratzlaf v. United States, 114 S
Ct. 655, 660 (1994).

Different Language in D fferent Sections

""TI]t is generally presuned that Congress acts intentionally and
purposely when it includes particular |anguage in one section of a statute
but omits it in another,' Chicago v. Environnental Defense Fund, 511 U. S.
__, __, 114 s. . 1588, 1593 * * * (1994) (internal quotation narks
omtted), and that presunption is even stronger when the om ssion entails
the replacenent of standard |egal term nology wth a neologism" BFP v.
Resolution Trust Corp., 114 S. C. 1757, 1761 (1994).

Statute Del eti ng Language

"[When Congress deletes limting |anguage, "it nmay be presuned that
the limtation was not intended." John Hancock Mut. Ins. Co. v. Harris
Trust & Sav. Bank, 114 S. C. 517, 527 (1993), quoting Russello v. United
States, 464 U. S. 16, 23-24 (1983).

Construed in Accord with the Commbn Law

"[We nust construe the statute in light of the background rul es of
the common law, * * * in which the requirenment of some nens rea for a crine
is firmy enbedded.” Staples v. United States, 114 S. C. 1793, 1797 (1994).

"Statutes which invade the common law * * * are to be read with a
presunption favoring the retention of |ong-established and famliar
principles, except when a statutory purpose to the contrary is evident."
Fogerty v. Fantasy, Inc., 114 S. . 1023, 1033 (1994), quoting |sbrandtsen

Co. v. Johnson, 343 U S. 779, 783 (1952).
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Statutes Altering Results of Judicial Decisions

"And we of course have rejected the argunment that a statute altering
the result reached by a judicial decision necessarily changes the neaning
of the language interpreted in that decision.” NLRB v. Health Care &
Retirenment Corp. of Anerica, 114 S. C. 1778, 1783 (1994).

Presunpti on Agai nst Departures From Prior Policies or Underlying
Theory

"But we will not lightly assune that the anbi guous | anguage neans
anything so inconsistent with the Rule's [Fed. R Evid. 804(b)(3)'s]
underlying theory.” WIllianson v. United States, 114 S. C. 2431, 2435
(1994).

Construed in Accord with State Laws

"' The exi stence and force and function of established institutions
of | ocal governnment are always in the consci ousness of | awrakers and, while
their weight may vary, they may never be conpletely overl ooked in the task
of interpretation.' Davies Warehouse Co. v. Bow es, 321 U S. 144, 154 * * *
(1944)." BFP v. Resolution Trust Corp., 114 S. C. 1757, 1762 (1994).

Construing Statutes to Avoid Constitutional |ssues

The "principle of statutory construction” that a statute nust be
construed so as to avoid doubts as to its validity "applies only when the
meani ng of a statute is in doubt * * * " National Oqg. for Wwhinen, Inc. v.
Scheidler, 114 S. C. 789, 806-807 (1994) (Souter, J., concurring), citing
Eastern RR. Presidents Conf. v. Noerr Mdtor Freight, Inc., 365 US. 127
(1961).

Def erence to Agency

"When Congress expressly delegates to an adm ni strative agency the
authority to nmake specific policy determ nations, courts nust give the
agency's decision controlling weight unless it is "arbitrary, capricious,
or manifestly contrary to the statute.'" ABF Freight System Inc. v. NLRB,
114 S. C. 835, 839 (1994), quoting Chevron U S.A Inc. v. Natural
Resources Defense Council, Inc., 467 U S. 837, 844 (1984).

"[Aln agency's interpretation of a statute is not entitled to
deference when it goes beyond the neaning that the statute can bear * * * "
MCl Tel econmuni cati ons Corp. v. Anerican Tel ephone & Tel egraph Co., 114 S.
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Ct. 2223, 2231 (1994), citing Pittston Coal Goup v. Sebben, 488 U S. 105,
113 (1988).

"We nust give substantial deference to an agency's interpretation of
its own reqgul ations.” Thonmas Jefferson University v. Shalala, 114 S. C.
2381, 2386 (1994), citing, inter alia, Martin v. Qccupational Safety and
Health Review Conmin, 499 U S. 144, 150-151 (1991).

"Qur task is not to decide which anbng several conpeting
interpretations best serves the regul atory purpose. Rather, the agency's
interpretation nmust be given 'controlling weight unless it is plainly
erroneous or inconsistent wwth the regulation.'" Thomas Jefferson
University v. Shalala, 114 S. C. 2381, 2386 (1994), citing Udall v.
Tallman, 380 U.S. 1, 16 (1965).

"This broad deference is all the nore warranted when * * * the
regul ati on concerns 'a conplex and highly technical regulatory program in
which the identification and classification of relevant 'criteria
necessarily require significant expertise and entail the exercise of
j udgnment grounded in policy concerns."'" Thomas Jefferson University v.
Shalala, 114 S. C. 2381, 2387 (1994), quoting Paul ey v. BethEnergy M nes,
Inc., 501 U.S. 680, 697 (1991).

"[Aln agency's interpretation of a statute or regulation that
conflicts with a prior interpretationis 'entitled to considerably |ess
deference' than a consistently held agency view. Thomas Jefferson
University v. Shalala, 114 S. . 2381, 2388 (1994), citing INS v. Cardoza-
Fonseca, 480 U.S. 421, 446 n.30 (1987).

"The Secretary [of HHS] is not estopped fromchanging a view she
bel i eves to have been grounded upon a m staken |legal interpretation.”
Thomas Jefferson University v. Shalala, 114 S. C. 2381, 2389 (1994),
citing Good Samaritan Hosp. v. Shalala, 113 S. C. 2151, 2161 (1993).

"A settled interpretation that persists over time is presunptively
to be preferred * * * and therefore judges are properly suspect of sharp
departures from past practice that are unexplained * * *." Thomas Jefferson

University v. Shalala, 114 S. . 2381, 2392 n.3 (1994) (Thonas, J.
di ssenting) (citing Mdtor Vehicle Mrs. Assn. v. State Farm Mut. Auto Ins.
Co., 463 U. S. 29, 41-42 (1983)).

Def erence to Agency View First Adopted in Litigation

Court states that "the deference due an agency view first precisely
stated in a brief supporting a petitioner"” is a "difficult question."™ John
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Hancock Mut. Ins. Co. v. Harris Trust & Sav. Bank, 114 S. C. 517, 531
(1993).

Legi sl ative Hi story

"We agree with the D.C. Circuit that 'courts have no authority to
enforce [a] principl[e] gleaned solely fromlegislative history that has no
statutory reference point." Shannon v. United States, 114 S. C. 2419, 2426
(1994).

Majority's use of legislative history to confirmstatutory text
"serves to maintain the illusion that |egislative history is an inportant
factor in this Court's deciding of cases, as opposed to an omi present nake-
wei ght for decisions arrived at on other grounds." Thunder Basin Coal Co.

v. Reich, 114 S. &. 771, 782 (1994) (Scalia, J., concurring in part).

"But we cannot divine fromthe legislators' many 'get tough on drug
of fenders' statenents any reliable guidance to particular provisions. None
of the legislators' expressions * * * focuses on 'the precise neaning of
the provision at issue in this case.'" United States v. G anderson, 114 S.
Ct. 1259, 1265 (1994) (quoting Government's brief).

"Congress fired a blank.” United States v. Ganderson, 114 S. C.
1259, 1275 (1994) (Kennedy, J., concurring) (referring to asserted
congressi onal purpose that finds no basis in statutory | anguage).

Majority's consideration of |egal backdrop agai nst which Congress
m ght have | egislated characterized as a "venture in interpretive
archaeol ogy." United States v. Ganderson, 114 S. C. 1259, 1274 (1994)
(Kennedy, J., concurring).

"There are, we recognize, contrary indications in the statute's
| egislative history. But we do not resort to legislative history to cloud a
statutory text that is clear."” Ratzlaf v. United States, 114 S. C. 655,
662 (1994).

Legi slative Hi story - Past Congress

"But '[w] e have observed on nore than one occasion that the
i nterpretation given by one Congress (or a conmttee or Menber thereof) to
an earlier statute is of little assistance in discerning the neaning of
that statute.'" Central Bank of Denver, N.A v. First Interstate Bank of
Denver, N. A, 114 S. C. 1439, 1452 (1994), quoting Public Enployees
Retirenent Sys. v. Betts, 492 U S. 158, 168 (1989).
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Rul e of Lenity

“[T]he rule of lenity, under which an anbi guous crimnal statute is
to be construed in favor of the accused * * * [is a] [m axi m of
construction [that] is reserved for cases where, [a]fter seiz[ing] every
thing fromwhich aid can be derived, the Court is left with an anbi guous
statute."” Staples v. United States, 114 S. C. 1793, 1804 n. 17 (1994)
(internal quotation marks del eted).

"But the rule of lenity applies only when an anbiguity is present *
* * " National Og. for Wonen, Inc. v. Scheidler, 114 S. C. 789, 806
(1994).

In Pari Materia

"We thus conclude that the two statutes nust be read in pari nmateria
* * x " MFarland v. Scott, 114 S. C. 2568, 2573 (1994).

Use of in pari materia argunment rejected where ani mati ng concerns
mght differ. United States v. G anderson, 114 S. . 1259, 1265-1266
(1994).

Ej usdem CGeneri s

"*Under the ejusdem generis rule of construction the general words
are confined to the class and may not be used to enlarge it.'" Hol der v.
Hall, 114 S. C. 2581, 2604 (1994) (Thomas, J. concurring), quoting
Ceveland v. United States, 329 U S. 14, 18 (1946).

"That several itens in a list share an attribute counsels in favor
of interpreting the other itens as possessing that attribute as well."
Beechamv. United States, 114 S. . 1669, 1671 (1994). But see also id.
(""this canon of construction is by no neans a hard and fast rule").

Reenact nent

"[We generally will assunme that reenactnment of specific statutory
| anguage is intended to include a 'settled judicial interpretation' of that
| anguage. " Holder v. Hall, 114 S. . 2581, 2606 (1994) (Thomas, J.
concurring), quoting Pierce v. Underwod, 487 U S. 552, 567 (1988).

When a Congress that re-enacts a statute voices its approval of an
admnistrative or other interpretation thereof, Congress is treated as
havi ng adopted that interpretation, and this Court is bound thereby."'"
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Hol der v. Hall, 114 S. C. 2581, 2627 (1994) (separate opinion of Stevens,
J.), quoting United States v. Sheffield Bd. of Commirs, 435 U S. 110, 134
(1978).

The Court held that the anmendnent of the Securities Exchange Act of
1934 after |lower courts had construed the act to cover aiding and abetting
did not indicate "acqui esce[nce] in the judicial interpretation of § 10(b)"
because the Suprene Court "has reserved the issue of 10b-5 aiding and
abetting liability on two previous occasions."” Central Bank of Denver, N A

v. First Interstate Bank of Denver, N A, 114 S. C. 1439, 1452 (1994).

"When Congress reenacts statutory |anguage that has been given a
consi stent judicial construction, we often adhere to that construction in
interpreting the reenacted statutory | anguage." Central Bank of Denver, N.
A v. First Interstate Bank of Denver, N A, 114 S. Q. 1439, 1452 (1994).

Congress's Failure to Act

"It does not follow * * * that Congress' failure to overturn a
statutory precedent is reason for this Court to adhere to it. It is
"inpossible to assert with any degree of assurance that congressional
failure to act represents' affirmative congressional approval of the
[courts'] statutory interpretation * * * * " Central Bank of Denver, N. A
v. First Interstate Bank of Denver, N A, 114 S. C. 1439, 1453 (1994),
quoting Patterson v. MLean Credit Union, 491 U S. 164, 175 n.1 (1989), and
Johnson v. Transportation Agency, Santa Cara County, 480 U S. 616, 671-672
(1987) (Scalia, J., dissenting).

"[Flailed | egislative proposals are 'a particularly dangerous ground
on which to rest an interpretation of a prior statute.' * * *
" Congressional inaction |acks persuasive significance because several
equal ly tenable inferences may be drawn from such inaction, including the
inference that the existing legislation already incorporated the offered
change.'" Central Bank of Denver, N. A v. First Interstate Bank of Denver,
N.A, 114 S. C. 1439, 1453 (1994), quoting Pension Benefit Guaranty Corp.
v. LTV Corp., 496 U. S. 633, 650 (1990) (additional internal quotation
omtted). See also id. ("these argunents deserve little weight in the
interpretive process").

"[We are m ndful that Congress had before it, but failed to pass,
just such a schene. * * * W are directed by [the statute's] words, and not
by the discarded draft." John Hancock Miutual Life Ins. Co. v. Harris Trust

& Sav. Bank, 114 S. C. 517, 526 (1993).

Meaning of "Directly or Indirectly"”
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The Court held that Section 10(b) of the Securities Exchange Act of
1934, which inposes civil liability upon those who "directly or indirectly"
engage i n prohibited conduct does not reach those who aid or abet that
conduct. Central Bank of Denver, N. A v. First Interstate Bank of Denver, N.

A, 114 S. C. 1439 (1994).
Meani ng of Two Ternms Joined by "O"

The Court cites cases where the "second phrase in disjunctive [is]

added sinply to nmake the neaning of the first phrase 'unm stakable' " and
“reading 'error or defect' to create one category of 'error.'"™ Hawaiian
Airlines, Inc. v. Norris, 114 S. Q. 2239, 2244 (1994).

Requi renent for C ear Statenent

"' [When the Federal governnent takes over . . . local radiations in

the vast network of our national economc enterprise and thereby radically
readj usts the bal ance of state and national authority, those charged wth
the duty of legislating [nust be] reasonably explicit.' F. Frankfurter,
Sonme Refl ections on the Reading of Statutes, 47 Colum L. Rev. 527, 539-540
(1947) * * *." BFP v. Resolution Trust Corp., 114 S. C. 1757, 1764 (1994).

"To displace traditional State regulation * * * the federa
statutory purpose nust be clear and manifest."” BFP v. Resol ution Trust
Corp., 114 S. . 1757, 1764 (1994) (internal quotation marks and citations
omtted).

"When determning the breadth of a federal statute that inpinges
upon or pre-enpts the State's traditional powers, we are hesitant to extend
the statute beyond its obvi ous scope.

*x * W will interpret a statute to pre-enpt the traditional state
power only if that result is '"the clear and mani fest purpose of Congress.'"
Departnent of Revenue of Oregon v. ACF Industries, 114 S. C. 843, 850-851
(1994), quoting Rice v. Santa Fe Elevator Corp., 331 U S. 218, 230 (1947).

Met a- canons

"It is not uncommon to find 'apparent tension' between different
cannons of statutory construction. As Professor Llewellyn fanously
illustrated, many of the traditional canons have equal opposites." Landgraf
v. USI FilmProducts, 114 S. C. 1483, 1496 (1994), citing Ll ewellyn,
Remar ks on the Theory of Appellate Decision and the Rules or Canons about
How Statutes are to be Construed, 3 Vand. L. Rev. 395 (1950).
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1. OTHER PRONOUNCEMENTS OF | NTEREST

Adm ni strative Procedure Act

“"We do not lightly presune exenptions to the APA * * * " Director,
ONCP v. Greenwich Collieries, 114 S. C. 2251, 2254 (1994).

Attorney's Fees

"Qur cases establish that attorney's fees generally are not a
recoverabl e cost of litigation 'absent explicit congressional
aut horization.' * * * Recognition of the availability of attorney's fees
therefore requires a determnation that 'Congress intended to set aside
this longstanding Anerican rule of law.' * * * Mere 'generalized commands'
* * * will not suffice to authorize such fees." Key Tronic Corp. v. United
States, 114 S. C. 1960, 1965 (1994) (citations omtted).

Col |l ateral Order Doctrine

"The col | ateral order doctrine is best understood not as an
exception to the 'final decision' rule laid down by Congress in 8 1291, but
as a 'practical construction' of it." Do gital Equip. Corp. v. Desktop
Direct, Inc., 114 S. C. 1992, 1995 (1994), quoting Cohen v. Benefici al
Loan Corp., 337 U S. 541, 546 (1949).

D cta Not Binding

"It is to the holdings of our cases, rather than their dicta, that
we must attend * * *. " Kokkonen v. GQuardian Life Ins. of Am, 114 S. Ct.
1673, 1676 (1994).

"[T] he repetition of a dictumdoes not turn it into a holding * *
* " Departnent of Revenue of Montana v. Kurth Ranch, 114 S. C. 1937, 1956
(1994) (Scalia, J., dissenting).

Due Process

A state's "abrogation of a well-established common | aw protection
agai nst arbitrary deprivations of property raises a presunption that its
procedures violate the Due Process Cl ause" because "traditional practice
provi des a touchstone for constitutional analysis." Honda Mdtor Co., Ltd.
v. OQberg, 114 S. C. 2331, 2339 (1994).
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Federal Commobn Law

“[T] he judicial creation of a federal rule of decision is warranted"
only in "extraordinary cases."” O Melveny & Myers v. FDIC, 114 S. C. 2048,
2056 (1994).

| ssues Not Raised in Cert. Petition

"We have consistently declined to consider issues not raised in the
petition for a wit of certiorari. 'Only the questions set forth in the
petition, or fairly included therein, will be considered by the Court.""
Caspari v. Bohlen, 114 S. C. 948, 951 (1994) (citation omtted).

| ssues That Can Be Rai sed By An Am cus

The Court "declined to address the First Amendnent question argued
by respondents and the am ci" on the ground that none of the respondents
made that constitutional argunent in the court of appeals and the
respondents’ only constitutional argument in the Suprene Court was a
different one. National O g. for Wonen, Inc. v. Scheidler, 114 S. C. 789,
806 n.6 (1994).

“Although we will consider argunents raised only in an am cus brief,
we are reluctant to do so when the issue is one of first inpression
involving the interpretation of a federal statute on which the Departnent
of Justice expressly declines to take a position.” Davis v. United States,
114 S. C. 2350, 2354 n.1 (1994).

Jurisdictional and Non-jurisdictional Argunents

"The question whether a federal statute creates a claimfor relief
is not jurisdictional." Northwest Airlines, Inc. v. County of Kent, Mch.,
114 S. C. 855, 862 (1994) (citations omtted).

"Standi ng represents a jurisdictional requirenent which renmai ns open
to review at all stages of the litigation." National Og. for Wnen, Inc.
v. Scheidler, 114 S. C. 789, 802 (1994).

Limted Jurisdiction

"Federal courts are courts of limted jurisdiction. They possess
only that power authorized by Constitution and statute

* * * which is not to be expanded by judicial decree. * * * |t is
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to be presuned that a cause lies outside this limted jurisdiction, * * *
and the burden of establishing the contrary rests upon the party asserting
jurisdiction."” Kokkonen v. Guardian Life Ins. of Am, 114 S. C. 1673, 1675
(1994) (citations omtted).

Mens Rea and | gnorance of the Law

"The nens rea presunption requires know edge only of the facts that

nmake the defendant's conduct illegal, lest it conflict with the related
presunption, 'deeply rooted in the Anerican | egal system' that,
ordinarily, "ignorance of the law or a m stake of law is no defense to

crimnal prosecution.' Cheek v. United States, 498 U. S. 192, 199 * * *
(1990)." Staples v. United States, 114 S. C. 1793, 1805-1806 n. 3 (1994)
(G nsburg, J., concurring).

Necessity for Cross-Petition

"A prevailing party need not cross-petition to defend a judgnment on
any ground properly raised below, so long as that party seeks to preserve,
and not to change, the judgnent.

* * * A cross-petition is required, however, when the respondent
seeks to alter the judgnent below " Northwest Airlines, Inc. v. County of
Kent, Mch., 114. S. C. 855, 862 (1994) (citations omtted).

Negati ve Commerce C ause

"Though phrased as a grant of regulatory power to Congress, the
[ Comrerce] O ause has | ong been understood to have a 'negative' aspect that
denies the State the power unjustifiably to discrimnate against or burden
the interstate flow of articles of commerce.” Oregon Waste Systens, Inc. v.
Departnent of Envir. Quality, 114 S. C. 1345, 1349 (1994) (citation
omtted).

“[T]he first step in analyzing any | aw subject to judicial scrutiny
under the negative Conmerce Clause is to determ ne whether it 'regul ates
evenhandedly with only "incidental" effects on interstate comerce, or
di scrim nates against interstate coomerce. * * * As we use the term here,
"discrimnation' sinply neans differential treatnent of in-state and out- of -
state economc interests that benefits the fornmer and burdens the latter.

If a restriction on comerce is discrimnatory, it is virtually per se
invalid." Oreqgon Waste Systens, Inc. v. Departnent of Envir. Quality, 114
S. Ct. 1345, 1350 (1994) (citations omtted).

No Unified Theory
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“I't is always appealing to look for a single test, a Gand Unified
Theory that would resolve all cases that may arise under a particul ar
clause * * *, But the sane constitutional principle nay operate very
differently in different contexts." Board of Education of Kiryas Joe
Village School District v. Gunent, 114 S. C. 2481, 2498-2499 (1994)
(O Connor, J. dissenting).

Pre-enption

"Whet her federal |aw pre-enpts a state |aw establishing a cause of
action is a question of congressional intent. Pre-enption of enploynent
standards '"within the traditional police power of the State' 'should not be
lightly inferred.'" Hawaiian Airlines, Inc. v. Norris, 114 S. Q. 2239,
2243 (1994).

Presunption of Validity -- Rules

“If the Federal Rules, which generally are not affirmatively enacted
into law by Congress * * * are not entitled to that great deference as to
constitutionality which we accord federal statutes, * * * they at | east
come with the inprimatur if the rul emaking authority of this Court." Title
Ins. Co. v. Brown, 114 S. . 1359, 1362 (1994) (per curiam.

Primary Jurisdiction

"“Al t hough the Conmm ssion has no particul ar expertise in construing
statutes other than the M ne Act, we conclude that exclusive review before
the Conm ssion is appropriate since 'agency expertise [could] be brought to
bear' on the statutory questions presented here." Thunder Basin Coal Co. v.
Reich, 114 S. C. 771, 780 (1994), quoting Wiitney Bank v. New Ol eans
Bank, 379 U.S. 411, 420 (1965).

Rul e that adjudication of the constitutionality of federal laws is
beyond t he ken of npbst adm nistrative agencies, "is not nmandatory, however,
and i s perhaps of |ess consequence where, as here, the review ng body is
not the agency itself but an independent comm ssion established excl usively
to adjudicate Mne Act disputes.” Thunder Basin Coal Co. v. Reich, 114 S
Ct. 771, 780 (1994).

Private R ght of Action

"We have been quite reluctant to infer a private right of action
froma crimnal prohibition alone * * *. " Central Bank of Denver, N A V.
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First Interstate Bank of Denver, N A, 114 S. C. 1439, 1455 (1994).

"[T] he creation of new rights ought to be left to |egislatures, not
courts." Musick, Peeler & Garrett v. Enployers Ins. of Wausau, 508 U. S.
, ___, 113 S. . 2085, 2088 (1993).

Punitive Danmages

"Punitive danmages pose an acute danger of arbitrary deprivation of
property."” Honda Mdtor Co., Ltd. v. Qberg, 114 S. C. 2331, 2340 (1994).

A state's "denial of judicial review of the size of punitive danage
awards viol ates the Due Process C ause of the Fourteenth Anendnent. Honda
Motor Co., Ltd. v. Oberg, 114 S. C. 2331, 2341 (1994) (footnote omtted).
The Court nmade this hol ding even though Honda did not argue that the anount
of the punitive damages awarded ($5,000) violated the substantive
constitutional limt on punitive damages (being "grossly excessive"). See
id. at 2344 (G nsburg, J., dissenting).

Renedi es

"We are not free to fashion renedies that Congress has specifically
chosen not to extend." Landgraf v. USI Film Products, 114 S. C. 1483, 1507
n. 38 (1994).

Retroactivity

"*Provided that the retroactive application of a statute is
supported by a legitimate | egislative purpose furthered by rational neans,
j udgnment s about the wi sdom of such legislation remain within the exclusive
provi nce of the legislative and executive branches. * * * To be sure, * * *
retroactive |l egislation does have to neet a burden not faced by | egislation
that has only future effects. * * * The retroactive aspects of |egislation,
as well as the prospective aspects, nust neet the test of due process, and
the justifications for the latter may not suffice for the former. * * * But
that burden is net sinply by showing that the retroactive application of
the legislation is itself justified by a rational |egislative purpose.'"
United States v. Carlton, 114 S. C. 2018, 2022 (1994), quoting Pension
Benefit Guaranty Corp. v. RA Gay & Co., 467 U S. 717, 733 (1984) (other
internal quotations omtted).

"When a case inplicates a federal statute enacted after the events
in suit, the court's first task is to determ ne whet her Congress has
expressly prescribed the statute's proper reach. If Congress has done so,
of course, there is no need to resort to judicial default rules. Wen,
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however, the statute contains no such express conmand, the court nust

det erm ne whet her the new statute woul d have retroactive effect, i.e.
whether it would inpair rights a party possessed when he acted, increase a
party's liability for past conduct, or inpose new duties with respect to
transactions already conpleted. |If the statute would operate retroactively,
our traditional presunption teaches that it does not govern absent clear
congressional intent favoring such a result."” Landgraf v. USI Film
Products, 114 S. C. 1483, 1505 (1994).

"Congress' decision to alter the rule of |aw established in one of
our cases -- as petitioners put it, to 'legislatively overrul[e],' * * *
does not, by itself, reveal whether Congress intends the 'overruling'
statute to apply retroactively to events that woul d ot herwi se be governed
by the judicial decision." Rivers v. Roadway Express, Inc., 114 S. C.
1510, 1515 (1994).

“"Altering statutory definitions, or adding new definitions of terns
previ ously undefined, is a conmon way of anending statutes, and sinply does
not answer the retroactivity question.” Rivers v. Roadway Express, Inc.,
114 S. C. 1510, 1517 (1994).

"*The principle that statutes operate only prospectively, while
judicial decisions operate retrospectively, is famliar to every |aw
student,' * * * and this case illustrates the second half of that principle
as well as the first." Rivers v. Roadway Express, Inc., 114 S. C. 1510,
1519 (1994), quoting United States v. Security Industrial Bank, 459 U S.

70, 79 (1982).

Sovereign I nmmunity

"Absent a waiver, sovereign imunity shields the Federal Governnent
and its agencies fromsuit." FDC v. Myer, 114 S. C. 996, 1000 (1994).

"Sovereign imunity is jurisdictional in nature.” FDIC v. Myer, 114
S. C. 996, 1000 (1994).

Stare Deci si s

"Stare decisis is a powerful concern, especially in the field of
statutory construction. See Patterson v. MlLean Credit Union, 491 U S. 164,
172 (1989). * * * But 'we have never applied stare decisis nechanically to
prohi bit overruling our earlier decisions determ ning the neani ng of
statutes.' Mwnell v. New York City Dept. of Social Services, 436 U S. 658,
695 (1978)." Holder v. Hall, 114 S. C. 2581, 2618 (1994) (Thonas, J.
concurring).
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"[T] he pull of precedent is strongest in statutory cases."
Departnent of Defense v. FLRA, 114 S. C. 1006, 1019 (1994) (G nsburg, J.,
concurring) (citing additional cases).

“"[Prior case's] cursory answer to an ancillary and largely unbriefed
guestion does not warrant the sanme | evel of deference we typically give our
precedents."” Director, ONP v. Geenwich Collieries, 114 S. C. 2251, 2257
(1994) (statutory interpretation case).

"As Justice O Connor supplied the fifth vote in Caldwell, and
concurred on grounds narrower than those put forth by the plurality, her
position is controlling.” Romano v. Cklahoma, 114 S. C. 2004, 2010 (1994).

Sue- and- Be- Sued C auses

“"[ NNotwi t hstandi ng the general rule that waivers of sovereign
immunity are to be read narrowWy in favor of the sovereign," sue-and-be-
sued clause waivers are to be "liberally construed.” ED C v. Myer, 114 S
Ct. 996, 1003 (1994).

Unconstitutional Foreign Taxes

"Atax affecting foreign comrerce therefore raises two concerns in
addition to the four delineated in Conplete Auto. The first is pronpted by
"the enhanced risk of nmultiple taxation.' * * * The second relates to the
Federal CGovernnent's capacity to '"speak with one voice when regul ating
commercial relations with foreign governnments."'" Barclays Bank PLC v.
Franchi se Tax Board of Calif., 114 S. C. 2268, 2276 (1994) (citations
omtted).

Unconstituti onal State Taxes

"Absent congressional approval, * * * a state tax on * * * commerce
wi Il not survive Comrerce C ause scrutiny if the taxpayer denonstrates that
the tax either (1) applies to an activity |lacking a substantial nexus to
the taxing State; (2) is not fairly apportioned; (3) discrimnates agai nst
interstate commerce; or (4) is not fairly related to the services provided
by the State. * * * In 'the unique context of foreign commerce,' a State's
power is further constrai ned because of 'the special need for federal
uniformty.'" Barclays Bank PLC v. Franchise Tax Board of Calif., 114 S
Ct. 2268, 2276 (1994), citing Conplete Auto Transit, Inc. v. Brady, 430 U.
S. 274, 279 (1977).
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MAXI M5 FOR DAI LY USE
. PRI NCI PLES OF APPELLATE REVI EW
A.  Trial Court.
B. Agency.
C. Jurisdictional Defenses.

Lack of jurisdiction can be raised at any stage of the
pr oceedi ngs.

2. Untinely Notice of Appeal.

a. Wat Constitutes Filing?

b. Excusabl e Negl ect or Good Cause.

c. Use of Rule 60(b) to Avoid Untineliness.
3. Sovereign inmunity is jurisdictional
4. Exhausti on.

Jurisdictional Questions Passed On Sub Silentio in Prior
Deci si ons.

No Appellate Jurisdiction Were Only One O Sever al
Consol i dated Cases |s Appeal ed.

D. G ounds for Affirmance.

Court may affirmon any ground that the | aw or record
permts.

F. Questions of Law.

G Questions of Fact.
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H.

I nj uncti ons.

1.

2.

Revi ew of prelimnary injunctions.

a. Moot ness.

b. As conpared to pernmanent injunctions.
c. Delay in seeking relief.

Revi ew of permanent injunctions.

Wai ver of Argunents.

An issue raised for the first tinme in areply brief is
wai ved.

| ssues not raised bel ow cannot be raised for the first
time on appeal .

Argunents raised only in a footnote.

Argunment not included in question on which certiorari was
gr ant ed.

Argunent raised for the first tine in petition for
reheari ng.

Failure to Cross- Appeal

Use of Precedents.

Statements "lurking" in the record.

Assunption that precedent overruled by inplication
di sfavor ed.

Limted Court Role Wien Revi ewi ng Agency Action Under APA

Abuse of Discretion.

Parti es.
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1. Notice of Appeal.
2. | nt ervenors.
a. Jurisdiction to review denial of notion to intervene.
['1. PRI NCI PLES OF CONSTI TUTI ONAL CONSTRUCTI ON

A. Article I'll "Case" or "Controversy" Requirenents.

=

"Standing” limtations.

a. Burden of proof.

b. Injury to third parties.
2. "Ripeness" limtations.
3. "Mootness" limtations.

a.

b. "Capable of Repetition Yet Evadi ng Review' Doctrine.
4. "Political Question" |imtations.
a. |lmmagration Matters.
B. Sovereign Imunity.
1. Strict construction.

The term "person” in a statute ordinarily does not
I ncl ude the sovereign.

2. Legislative history.

Availability of renedi es where sovereign immunity is not
an issue.

C. St are Deci si s.

['11. PRI NCI PLES OF STATUTORY CONSTRUCTI ON
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A.  The Priority of the Statutory Text and its Plain Meaning.

B. The Determ nation of Statutory Meaning.

1.

Ordi nary nmeani ng of words.
Common | aw neani ng; previousl y-established neani ng.
Statutory context.

Sane | anguage used in different provisions of a single
statute.

Significance of title.
Si gni fi cance of verb tense.
Signi ficance of "Shall" v. "My".

Si gni fi cance of punctuati on.

C. Presunptions and Rules of C ear Statenent.

1.

Presunption favoring changed neani ng after anendnent.
Presunpti on agai nst departures from prior policies.
Presunpti on against inplied repeal of statutes.
Presunpti on agai nst preenption.

Presunpti on agai nst superfl uous | anguage.

Cl ear statenents required.

Presunption in favor of review of agency action.

Excl usi o Uni us.

D. Use of Legislative Hi story.

E. Avoi dance of Absurd Results.
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F. Deference to Agency Interpretation.
1. O statute.
2. O agency regul ations.

G Congressional Acqui escence.

H.  Judicial Notice.

|. Statutory Invalidation.

J. Statutory Scope.

Whet her statute creates a cause of action not
jurisdictional.

K. Met a- canons.
V. PRI NCI PLES OF SUPREME COURT PRACTI CE
A Reasons for Granting Certiorari
B. Reasons for Denying Certiorari
1. Decision Wuld In Effect Be Advisory Opinion

Argunent not Included in Question on Wiich Certiorari Was
G ant ed.

D. Def erence to Lower Courts
1. Matters of State Law
V. M SCELLANEQUS
A. Proof of Damages.
B. Res Judi cata/ Col | ateral Estoppel.

1. Mutuality of Parties No Longer Required.

http://intranet/civil/appel late/maxims.htm (272 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

2. Exception for Litigation Against the Governnent.
C.  Tineliness

1. Excusabl e Negl ect
D. “Magi c Words. "

Add-On - -
Update - -

| . APPELLATE REVI EW
A. Trial Court.

"we review trial court determ nations of negligence with
consi derabl e deference."” Doggett v. United States, 112 S. . 2686 (1992).

B. Agency.

"A court review ng an agency's adjudicative action should accept the
agency's findings if those findings are supported by substantial evidence
on the record as a whole. * * * The court should not supplant the agency's
findings nerely by identifying alternative findings that coul d be supported
by substantial evidence." Arkansas v. klahoma, 112 S. C. 1046, 1059
(1992) (enphasis in original).

C. Jurisdictional Defenses.

1. Lack O Jurisdiction Can Be Raised At Any Stage O The
Pr oceedi ngs.

| nsurance Corp. v. Conpagni e des Bauxites de CGui nee, 456 U. S. 694,
702 (1982).

Edel man v. Jordan, 415 U. S. 651, 677-78 (1974).

Mat son Navigation Co. v. United States, 284 U. S. 352, 359 (1932).

2. Untinely Notice of Appeal.

"The requirenment of a tinely notice of appeal is nmandatory and
jurisdictional.” Minden v. Utra-A aska Assocs., 849 f.2d 383, 386 (9th
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Cr. 1988), citing Browder v. Director, Dep't of Corrections, 434 U S. 257,
264 (1978).

"[T]his proposition 'neans what it says: if an appellant does not
file his notice of appeal on tinme, [the Court of Appeal s] cannot hear his
appeal .'" Pinion v. Dow Chemical, U S A, 928 F.2d 1522, 1525 (11th Cr.
1991), quoting Varhol v. National R R Passenger Corp., 909 F.2d 1557, 1561
(7th Gr. 1990) (per curian) (en banc).

a. What Constitutes Filing?

Filing occurs on the date that a notice of appeal is received by the
court, not the date that it is mailed. Sanchez v. Board of Regents, 624
F.2d 521, 522 (5th G r. 1980).

b. Excusabl e Negl ect or Good Cause.

"I't is well settled that leave to file an untinely notice of appeal
iIs to be granted only in unique or extraordinary circunstances," and that
"t he excusabl e negl ect standard has consistently been held to be "strict,"
and can be nmet only in extraordinary cases.” Marsh v. Richardson, 873 F.2d
129, 130 (6th CGr. 1989).

District court abuses its discretion when it grants an extension of
time to an attorney who expl ained that he was unaware of the district
court's decision, even though his office had received notice of it. [bid.

"Cal cul ating deadlines in the context of the demands of trial
practice is routine and ordinary. * * * Mstakes arising from such
cal cul ations are not of the 'unique' or 'extraordinary variety envisioned
by our interpretation of Rule 4(a) [of the Federal Rules of Appellate
Procedure]. Indeed, miscalculating the tinme for filing is anong the nobst
ordinary types of neglect." Barnes v. Cavazos, 966 F.2d 1056, 1061 (6th
Cr. 1992) (per curiam.

c. Use of Rule 60(b) to Avoid Untineliness.

The district court may not extend the tine for appeal by entering a
new j udgnment under Rule 60(b). Useden v. Acker, 947 F.2d 1563, _ (11lth
Cr. 1991) ("Rule 60 * * * does not sanction the use of this tactic for the
naked purpose of enabling the filing of a tinely appeal.")

3. Sovereign Imunity Is Jurisdictional.
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United States v. Testan, 424 U. S. 392, 399 (1976).

"[T]he United States, as sovereign, is imune fromsuit save as it
consents to be sued, * * * and the terns of its consent to be sued in any
court define that court's jurisdiction to entertain the suit. United States
v. Sherwood, 312 U. S. 584, 586 (1941).

4. Exhausti on.

"Where Congress specifically mandates, exhaustion is required.”
McCarthy v. Madigan, 112 S. C. 1081, 1086 (1992).

"Only if there is no statutory exhaustion requirenment may [the
court] exercise [its] discretion to apply judicially-devel oped exhausti on
rules." Reid v. Engen, 765 F.2d 1457, 1462 (9th Cr. 1985).

5. Jurisdictional Questions Passed On Sub Silentio in Prior

Deci si ons.

“"[ W hen questions of jurisdiction have been passed on in prior
deci sions sub silentio, this Court has never considered itself bound when a
subsequent case finally brings the jurisdictional issue before us." Hagans
v. Lavine, 415 U S. 528, 535 n.5 (1974).

6. No Appellate Jurisdiction Were Only One O Sever al
Consol i dated Cases |Is Appeal ed.

“"[W hen independently filed actions have been consolidated for
trial, an order of sunmmary judgnent disposing of one, but not all, of the
clainms or suits is not appeal able unless and until the district court has
certified the order as final pursuant to Fed. R G v.P. 54(b)." Trinity
Broadcasting Corp. v. Eller, 827 F.2d 673 (10th Cr. 1987) (per curiam, on_
reh., 835 F.2d 245, 246 (10th G r. 1987).

D. Gounds for Affirnance.
1. Court May Affirm On Any G ound That The Law O Record Permts.

A court "may affirmon any ground that the | aw and the record
permt." Thigpen v. Roberts, 468 U S. 27, 30 (1984).

[Aln appellee may rely on any natter appearing in the record in
support of the judgnment below '" Schwei ker v. Hogan, 457 U S. 569, 584 n. 24
(1982).
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"Respondent may, of course, defend the judgnent bel ow on any ground
which the law and record permt, provided the asserted ground woul d not
expand the relief which has been granted.” Smth v. Phillips, 455 U S. 209,
215 n.6 (1982) (citing additional cases).

"The prevailing party may, of course, assert in a review ng court
any ground in support of his judgnent, whether or not that ground was
relied upon or even considered by the trial court."” Dandridge v. WIlIlians,
397 U.S. 471, 476 n.6 (1970).

"Where the decision belowis correct it nust be affirned by the
appel l ate court though the |lower tribunal gave a wong reason for its
action." Riley Co. v. Conm ssioner, 311 U S. 55, 59 (1940).

[ For additional Supreme Court authority on this point, see R Stern,
E. Gessman & S. Shapiro, Suprene Court Practice sec. 6.35, at 382 (6th ed.
1986) (quoting Washington v. Yakima |Indian Nation, 439 U S. 463, 476 n. 20
(1979), Dayton Bd. of Educ. v. Brinkham 433 U S. 406, 419 (1977), and Bl um
v. Bacon, 457 U S. 132, 137 n.5 (1982)).]

Summary judgnent may be affirnmed on grounds other than those relied
upon by the district court. Dennison v. County of Frederick, Va., 921 F.2d
50, 53 (4th Gr. 1990), cert. denied, 111 S. C. 2828 (1991); Keith v.

Al dridge, 900 F.2d 736, 739 (4th Cr.), cert. denied, 111 S. . 257 (1990).

"An appel late court may affirma correct decision by a | ower court
on grounds different than those used by the lower court in reaching its
decision."” Erie Tel ecomunications, Inc. v. Gty of Erie, 853 F.2d 1084,
1089 n.10 (3d Gr. 1988) (citing Helvering v. Gowan, 302 U S. 238, 245
(1937), Securities & Exch. Commin v. Chenery Corp., 318 U S. 80, 88 (1943),
and PAACv. R zzo, 502 F.2d 306, 308 n.1 (3d Cr. 1974), cert. denied, 419
U S. 1108 (1975)).

"When a party seeks neither to nodify nor alter a | ower court
decision '"but only to sustain it on grounds other than those relied on by
the court below,' no obligation to cross-appeal exists. * * * |t is now
wel | established that this court has the 'power to affirmthe judgnent
bel ow on any ground supported by the record, whether or not raised or
relied on in the District Court.'" Wcoff v. Menke, 773 F.2d 983, 985-56
(8th Cir. 1985) (quoting, respectively, dark v. Mann, 562 F.2d 1104, 1111
n.3 (8th Gr. 1977), and Reeder v. Kansas City Bd. of Police Conmmirs, 733
F.2d 543, 548 (8th Gr. 1984)).

"We may affirmthe district court 'on any basis fairly supported by
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the record.'"” City of Las Vegas v. O ark County, Nevada, 755 F.2d 697, 701
(9th Gr. 1985), quoting Hoohuli v. Ariyoshi, 741 F.2d 1169, 1177 (9th Cr.
1984).

F. Questions of Law.

A district court's determ nation of state law is subject to de novo
review in the court of appeals. Salve Regina College v. Russel, 111 S. C.
1217, 1221 (1991).

G Questions of Fact.
H. I njunctions.
1. Review of Prelimnary Injunctions.
a. Moot ness.

A prelimnary injunction nerges into the final injunction, thereby
nooti ng a pendi ng appeal fromthe prelimnary injunction. Burbank-d endal e-

Pasadena Airport Auth. v. Cty of Los Angeles, 979 F.2d 1338, 1340, n.1
(9th Cir. 1992); Planned Parenthood of Central and Northern Arizona v.
State of Arizona, 718 F.2d 938, 949-950 (9th Cir. 1983). See Fundi cao Tupy

S.A. v. United States, 841 F.2d 1101 (Fed. Gr. 1988); 9 J. Mwore & B.
Ward, Moore's Federal Practice | 110.20[1] at p. 217 (1992-1993 Cum Supp.).

b. As conpared to permanent injunction.

"Because of the limted scope of our review of the | aw applied by
the district court and because the fully devel oped factual record nay be
materially different fromthat initially before the district court, our
di sposition of appeals fromnost prelimnary injunctions nmay provide little
gui dance as to the appropriate disposition on the nerits." Sports Form
Inc. v. United Press Int'l, Inc., 686 F.2d 750, 753 (9th Gr. 1982).

c. Delay in seeking relief.

"Prelimnary injunctions are generally granted under the theory that
there is an urgent need for speedy action to protect the plaintiffs'
rights. Delay in seeking enforcenent of those rights, however, tends to
i ndicate at | east a reduced need for such drastic, speedy action.”
Ctibank, N.A v. Gtytrust, 756 F.2d 273, 276 (2d Cr. 1985).

2. Review of Pernmanent I|njunctions.
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3. Interlocutory Appeal from Grant or Denial.

"Orders that in no way touch on the nerits of the claimbut only
relate to pretrial procedures are not in our view 'interlocutory' wthin
the neaning of § 1292(a)(1l)." Swtzerland Cheese Ass'n, Inc. v. Horne's
Market Inc., 385 U S. 23, 25 (1966) (holding that the denial of a notion
for sunmmary judgnent seeking grant of a permanent injunction because of
unresol ved issues of fact is not immedi ately appeal able under 28 U S.C. 8§
1292(a)(1)).

| . Waiver of Argunents.

1. An issue raised for the first tine in areply brief is
wai ved.

Gaste v. Kaiserman, 863 F.2d 1061, 1069 n.6 (2d G r. 1988) (issue
not raised in opening brief is waived).

Stephens v. C.I.T. Goup / Equip. Fin., Inc., 955 F.2d 1023, 1026
(5th Cr. 1992).

United States v. Jerkins, 871 F.2d 598, 602 n.3 (6th Cr. 1989);
Bendi x Autolite Corp. v. Mdwesco Enterprises, Inc., 820 F.2d 186, 189 (6th
Cr. 1987).

Rivera v. Benefit Trust Life Ins. Co., 921 F.2d 692, 697 (7th G r.

1991).

Nevada v. Watkins, 914 F.2d 1545, 1560 (9th Cr. 1990), cert.
denied, 111 S. C. 1105 (1991); Eberle v. Gty of Anaheim 901 F.2d 814,
818 (9th Gr. 1990) ("It is well established in this circuit that the
general rule is that appellants cannot raise a new issue for the first tine
in their reply briefs.") (citations and quotations omtted).

2. |ssues not raised bel ow cannot be raised for the first
time on appeal .

Suprenme Court will not consider a claimnot raised or addressed
bel ow or a claimnot included in the question on which it granted
certiorari. Yee v. Gty of Escondido, (S. C. No. 90-1947, decided 4/1/92),
60 USLW 4301

“"As a general rule, we wll not consider an issue raised for the
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first time on appeal. Bol ker v. Conm ssioner, 760 F.2d 1039, 1042 (9th Cr.
1985) .

“[ Bl ecause Shaw did not raise it in the district court, he cannot
raise it now. " Boston Celtics Ltd. v. Shaw, 908 F.2d 1041, 1045 (1st Cr.
1990). "This rule is relaxed only in horrendous cases where a gross
m scarriage of justice would occur,' and where the new theory is so
conpelling as virtually to insure appellant's success."” Sanchez-Arroyo V.
Eastern Airlines, Inc., 835 F.2d 407, 408-09 (1st Cr. 1987) (internal
quotation and citations omtted).

3. Argunents raised only in a footnote.

"A skeletal "argunent’', really nothing nore than an assertion, does
not preserve a claim * * * Judges are not like pigs, hunting for truffles
buried in briefs.” United States v. Dunkel, 927 F.2d 955, 956 (7th Cr.
1991) .

4. Argunent not included in question on which certiorari was
gr ant ed.

Suprenme Court will not consider a claimnot raised or addressed
bel ow or a claimnot included in the question on which it granted
certiorari. Yee v. City of Escondido, (S. C. No. 90-1947, decided 4/1/92),
60 USLW 4301.

5. Argunent raised for the first tinme in petition for

reheari ng.

"*TAln argunent not raised on appeal is deened abandoned,' and we
will not ordinarily consider such an argunent unless 'manifest injustice
otherwise would result.'" United States v. Quiroz, F.3d ___, slip.

op. 3567, 3571 (2d G r. Apr. 20, 1994), 1994 W. 144522, at *2 (citations
omtted) (argument raised for the first tinme on petition for rehearing wll
be deened wai ved); see also United States v. Babwah, 972 F.2d 30, 34 (2d
Cr. 1992); Herrmann v. More, 576 F.2d 453, 455 (2d Gr.), cert. denied,
439 U.S. 1003 (1978).

J. Failure to Cross Appeal.

“"A prevailing party need not cross-petition to defend a judgnment on
any ground properly raised below, so long as that party seeks to preserve,
and not to change, the judgnent. * * * A cross-petition is required,
however, when the respondent seeks to alter the judgnent bel ow " Northwest

Airlines, Inc. v. County of Kent, Mch., 114. S. C. 855, 862 (1994)
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(citations omtted).

"When a party seeks neither to nodify nor alter a | ower court
decision 'but only to sustain it on grounds other than those relied on by
the court below,' no obligation to cross-appeal exists. * * * It is now
wel | established that this court has the 'power to affirmthe judgnent
bel ow on any ground supported by the record, whether or not raised or
relied onin the District Court.'" Wcoff v. Mnke, 773 F.2d 983, 985-56
(8th Cr. 1985) (quoting, respectively, dark v. Mann, 562 F.2d 1104, 1111
n.3 (8th Cr. 1977), and Reeder v. Kansas Cty Bd. of Police Conmrs, 733
F.2d 543, 548 (8th GCir. 1984)).

K. Use of Precedents.
1. Statenents "lurking" in the record.

The Suprenme Court has stated, "[q]uestions which nerely lurk in the
record, neither brought to the attention of the Court nor ruled upon, are
not to be considered as having been so decided as to constitute
precedents."” Webster v. Fall, 266 U S. 507, 511 (1925). Accord, Allen v.
Wight, 468 U S. 737, 764 (1984); Pennhurst State School & Hospital v.

Hal derman, 465 U.S. 89, 119 n.29 (1984); Edelman v. Jordan, 415 U. S. 651,
670-71 (1974).

"[When questions of jurisdiction have been passed on in prior
deci sions sub silentio, this Court has never considered itself bound when a
subsequent case finally brings the jurisdictional issue before us." Hagans
v. Lavine, 415 U. S. 528, 535 n.5 (1974).

2. Assunption that precedent overruled by inplication
di sfavor ed.

The strong presunption, inherent in the doctrine of stare decisis,
of stability in the judicial interpretation of statutes and rul es disfavors
any assunption that the court has overruled prior precedent by inplication.
Square D. Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U S. 409, 421-24
(1986) .

K. Limted Court Role Wien Revi ewi ng Agency Action Under APA.

"The guiding principle [of APA review], violated here, is that the
function of the review ng court ends when an error of lawis laid bare. At
that point the nmatter once nore goes to the Conmm ssion for
reconsi deration."” Federal Power Commin v. |Idaho Power Co., 344 U S. 17, 20
(1952).
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"It is a guiding principle of admnistrative |aw, |ong recognized by
this Court, that 'an admnistrative determnation in which is i nmhedded a
| egal question open to judicial review does not inpliedly foreclose the
adm ni strative agency, after its error has been corrected, from enforcing
the legislative policy conmtted to its charge." FCC v. Pottsville
Broadcasting Co., 309 U S. 146, 148 (1940) [additional citations omtted].
Thus, when a review ng court concludes that an agency invested with broad
di scretion to fashion renedi es has apparently abused that discretion by
omtting a renedy justified in the court's view by the factual
ci rcunst ances, renmand to the agency for reconsideration, and not
enl argenent of the agency order, is ordinarily the reviewi ng court's proper
course." N.L.R B. v. Food Store Enployees Union, 417 U S. 1, 10 (1974).

“"At least in the absence of substantial justification for doing
ot herwi se, a reviewing court nmay not after determ ning that additional
evidence is requisite for adequate review, proceed by dictating to the
agency the nethods, procedures, and tine dinension of the needed inquiry
and ordering the results to be reported to the court w thout opportunity
for further consideration on the basis of the new evidence by the agency."
Federal Power Commin v. Transcontinental Gas Pipe Line Corp., 423 U S. 326,
333 (1976) (footnote omtted).

“I'f the record before the agency does not support the agency action,
if the agency has not considered all relevant factors, or if the review ng
court sinply cannot evaluate the chall enged agency action on the basis of
the record before it, the proper course, except in rare circunstances, is
to remand to the agency for additional investigation or explanation. The
reviewi ng court is not generally enpowered to conduct a de novo inquiry
into the matter being reviewed and to reach its own concl usi ons based on
such an inquiry." Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744
(1985).

"Once we reject the agency's interpretation of the statute as
unreasonable it does not follow that appellant's conpeting construction
nmust be adopted. Even if we thought appellant's interpretation were
reasonabl e we could not accept it if we perceived still other possible
reasonabl e constructions. It is, after all, for the agency to nmake the
choi ce between such alternatives." Abbott Laboratories v. Young, 920 F.2d
984, 988 (D.C. Cir. 1990).

See also L. Jaffe, Judicial Control of Adnm nistrative Action 713-20
(1965).

L. Abuse of Discretion.
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"A district court would necessarily abuse its discretion if it based
its ruling on an erroneous view of the law or on a clearly erroneous
assessnment of the evidence." Cooter & Gell v. Hartmarx Corp., 110 S. C.
2447, 2461 (1990).

M Parties.
1. Notice of Appeal.
2. I ntervenors.

"Appeal can be taken by an intervenor." United States v. AT&T, 642
F.2d 1285, 1290 (D.C. Cir. 1980).

a. Jurisdiction to review denial of nobtion to
i nt ervene.

"We have jurisdiction to review an order denying intervention as a
matter of right because such a determnation is a 'final decision' under 28
US C 8§ 1291 that 'ends the litigation on the nerits' * * * for the
intervenor * * *  Standing al one, an order denying perm ssive intervention
is neither a final decision nor an appeal able interlocutory order because
such an order does not substantially affect the novant's rights." Meek v.
Metropolitan Dade County, 985 F.2d 1471, 1476 (11th G r. 1993).

"W have said that denial of intervention as a matter of right under
rule 24(a) is reviewed 'for error.' * * * Orders denying perm ssive
i ntervention under rule 24(b) are reviewed for abuse of discretion. * * *
Al t hough we generally review denial of intervention under rule 24(a) for
error, wth subsidiary factual findings subject to review for clear error,
our review of the district court's determ nation of tinmeliness under both
rule 24(a) and 24(b) is conducted under the abuse of discretion standard."
Meek v. Metropolitan Dade County, 985 F.2d at 1477.

"This Court has provisional jurisdiction under the 'ananolous rule
[that] has evolved in the federal appellate courts concerning the
appeal ability . . . of an order denying intervention.' Wiser v. Wite, 505
F.2d 912, 916 (5th Gr. 1975). Under this rule, "[i]f the district court
was correct in denying the notion to intervene, this court's jurisdiction
evaporates and we nust disnm ss the appeal for want of jurisdiction. If the
district court erred, we retain jurisdiction and nust reverse.' Federal
Trade Commin v. Anerican Legal Distributors, 890 F.2d 363, 364 (1lth cir.
1989). The rule is 'ananol ous' because of the 'seeni ngly inconsistent
approach of reaching the nerits to determne jurisdiction.' Wiser, 505
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F.2d at 917." United States v. south Florida Water Mgnt. Dist., 922 F.2d
704, 706 (11th Gr. 1991).

1. PRINCI PLES OF CONSTI TUTI ONAL CONSTRUCTI ON
A. Article Ill "Case" or "Controversy" Requirenents.
1. Standing Limtations.
a. Burden of Proof.

Si nce essential elenents of standing "are not nere pleading
requi renments but rather an indispensable part of the plaintiff's case, each
el ement nust be supported in the sanme way as any other nmatter on which the
plaintiff bears the burden of proof, i.e., with the manner and degree of
evidence required at the successive stages of the litigation." Lujan v.
Defenders of WIldlife, 112 S. . 2130, 2136 (1992).

b. Injury to Third Parti es.

“"[w] hen the plaintiff is not hinself the object of the governnent
action or inaction he challenges, standing is not precluded, but it is
ordinarily substantially nore difficult to establish.” Lujan v. Defenders
of Wldlife, 112 S. C. 2130, 2137 (1992) (internal quotations omtted).

2. "Ripeness" Limtations.
3. "Mbotness" Limtations.
a.

b. "Capable of Repetition Yet Evadi ng Revi ew'
Doctri ne.

The basic test for application of the doctrine "capabl e of
repetition yet evading review' was outlined by the Suprenme Court in
Weinstein v. Bradford, 423 U. S. 147, 149 (1975), where the Court expl ai ned
that the doctrine applies where "(1) the challenged action [is] inits
duration too short to be fully litigated prior to its cessation or
expiration, and (2) there [is] a reasonabl e expectation that the sane
conplaining party [will] be subject to the sane action again." See also
Mur phy v. Hunt, 455 U. S. 478 (1982).

4. "Political Question" Limtations.
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"A controversy is nonjusticiable -- i.e., involves a political
gquestion -- where there is '"a textually denonstrabl e constitutional
commtnment of the issue to a coordinate political departnment; or a |ack of
judicially discoverable and manageabl e standards for resolving it . . . .'"
Ni xon v. United States, No. 91-740, slip op. at 3 (U S Jan. 13, 1993),
quoting Baker v. Carr, 369 U S. 186, 217 (1962).

a. Immgration Mtters.

"[Alny policy toward aliens is vitally and intricately interwoven
wi th cont enporaneous policies in regard to the conduct of foreign
relations, the war power, and the maintenance of a republican form of
governnment. Such nmatters are so exclusively entrusted to the political
branches of governnent as to be largely imune fromjudicial inquiry or
interference." Harisiades v. Shaughnessy, 342 U S. 580, 588-89 (1952). See
also Fiallo v. Bell, 430 U S. 787, 792 (1977); Hanpton v. Mw Sun Wng, 426
U S 88, 101-02 n.21 (1976) ("the power over aliens is of a political
character and therefore subject only to narrow judicial review').

B. Sovereign I mmunity.
1. Strict Construction.

"We start with a conmon rule, with which we presune congressional

famliarity, see McNary v. Haitian Refugee Center, 498 U.S. ---, ---, 111
S. . 888, --- (1991), that any waiver of the National Governnent's
sovereign i mmunity must be unequivocal, see United States v. Mtchell, 445

U S. 535, 538-539 (1980). 'Waivers of immunity nmust be "construed strictly
in favor of the sovereign,” MMahon v. United States, 342 U S. 25, 27
(1951), and not "enlarge[d] ... beyond what the | anguage requires." Eastern
Transportation Co. v. United States, 272 U S. 675, 686 (1927).' Ruckel shaus
v. Sierra Cub, 463 U S. 680, 685-686 (1983)." United States Dep't of
Energy v. Chio, 112 S. C. 1627, 1633 (1992).

"Any such wai ver nust be strictly construed in favor of the United
States." Ardestani v. INS, 112 S. C. 515, 520 (1991).

"Wai vers of the Governnent's sovereign inmunity, to be effective,
must be unequi vocal ly expressed,” in light of "the traditional principle
that the Governnment's consent to be sued nust be construed strictly in
favor of the sovereign.” US. v. Nordic Village, Inc., 112 S. C. 1011,
1014-15 (1992) (internal quotations omtted).

Even an unanbi guous wai ver of sovereign imunity will authorize a
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nonetary award only if the statutory provision "establish[es] unanbi guously
that the waiver extends to nonetary clains.” U.S. v. Nordic Village, Inc.,
112 S. C. 1011, 1015 (1992).

a. The term"person"” in a statute ordinarily does not
i ncl ude the sovereign.

“I'n comon usage, [the term person] does not include the sovereign,
and statutes enploying it will ordinarily not be construed to do so."
United States v. United M ne Wirkers of Anerica, 330 U S. 258, 275 (1947).

2. Legislative History.

“[ T] he unequi vocal expression of elimnation of sovereign inmunity
that we insist upon is an expression in statutory text. If clarity does not
exist there, it cannot be supplied by a comnmttee report.” U S. v. Nordic
Village, Inc., 112 S. C. 1011, 1016 (1992) (internal quotations omtted).

3. Availability of Renedi es Where Sovereign Inmmunity |Is Not
An | ssue.

Court reaffirmed "the long line of cases in which the Court has
held that if a right of action exists to enforce a federal right and
Congress is silent on the question of renedies, a federal court nmy order
any appropriate relief." Franklin v. GMnnett County Public Schools, 112 S.
Ct. 1028, 1034 (1992).

C. Stare Decisis.

“I'n deciding whether to depart froma prior decision, one rel evant
consideration is whether the decision is 'unsound in principle." * * *
Anot her is whether is 'unworkable in practice." * * * And, of course,
reliance interests are of particular rel evance because '[a]dherence to
precedent pronotes stability, predictability, and respect for judicial
authority.'" Allied-Signal, Inc. v. Director, Div. of Taxation, 112 S. C.
2251, 2261 (1992)(citations omtted).

I11. PRINCIPLES OF STATUTORY CONSTRUCTI ON
A. The Priority of the Statutory Text and its Plain Meaning.

"The starting point in statutory interpretation is 'the |anguage [ of
the statute] itself.'" Ardestani v. INS, 112 S. C. 515, 519 (1991)
(quoting United States v. Janes, 478 U.S. 597, 604 (1986).

http://intranet/civil/appel late/maxims.htm (285 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

"The 'strong presunption' that the plain | anguage of the statute
expresses congressional intent is rebutted only in '"rare and excepti onal
circunstance' * * * when a contrary legislative intent is clearly
expressed.” Ardestani v. INS, 112 S. C. 515, 519 (1991) (citations
omtted).

"When we find the terns of a statute unanbi guous, judicial inquiry
is conplete, except in rare and exceptional circunstances.” King v. St
Vincent's Hospital, 112 S. C. 570, 574 (1991) (quoting Rubin v. United
States, 449 U. S. 424, 430 (1981)).

“In a statutory construction case, the beginning point nust be the
| anguage of the statute, and when a statute speaks with clarity to an issue
judicial inquiry into the statute's neaning, in all but the nost
extraordinary circunstance, is finished." Estate of Cowart v. Ni cklos
Drilling Co., 112 S. C. 2589, 2594 (1992).

"It is the duty of the courts to enforce the judgnent of the
Legi sl ature, however nuch we m ght question its wisdomor fairness. Oten
we have urged the Congress to speak with greater clarity, and in this
statute it has done so. If the effects of the |law are to be allevi ated,
that is within the province of the Legislature.” Estate of Cowart V.
Nicklos Drilling Co., 112 S. C. 2589, 2598 (1992).

"W have stated tinme and again that courts nust presune that a
| egi slature says in a sttute what it nmeans and neans in a statute what it
says there." Connecticut Nat'l Bank v. Germain, 112 S. C. 1146, 1149
(1992) (citations omtted).

B. The Determ nation of Statutory Meaning.
1. Odinary Meaning of Wrds.

“I'n construing statutes, 'we nust, of course, start with the
assunption that the | egislative purpose is expressed by the ordinary
nmeani ng of the words used.” INS v. Elias-Zacarias, 112 S. C. 816 (1992)
(quoting Richards v. United States, 369 U S. 1 (1962)). Accord Ardestani V.
United States, 112 S. C. 515, 520 (1991).

It is a "basic principle of statutory construction that words are
ordinarily to be given their 'plain neaning.'" Palestine Information Ofice

v. Shultz, 853 F.2d 932, 938 (D.C. G r. 1988).

Al t hough neither the statute nor the governing regul ati on defines
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“rei nmbursenent”, it is well-established that "' words should be given their
common and approved usage.'" United Scenic Artists v. NLRB, 762 F.2d 1027,
1032 n. 15 (D.C. Gr. 1985).

2. Common Law Meani ng; Previously-Established Meaning.

"[A] statutory termis generally presuned to have its common-| aw
nmeani ng." Evans v. United States, 112 S. C. 1881, 1885 (1992).

"[W here Congress borrows terns of art in which are accunul ated the
| egal tradition and neani ng of centuries of practice, it presumably knows
and adopts the cluster of ideas that were attached to each borrowed word in
the body of learning fromwhich it was taken and the neaning its use wl|
convey to the judicial mnd unless otherwi se instructed. In such case,
absence of contrary direction nmay be taken as satisfaction with w dely
accepted definitions, not as a departure fromthem" 1d. (quoting
Morissette v. United States, 342 U S. 246 (1952)); Ml zof v. United States,
112 S. C. 711, 716 (1992) (quoting sane).

3. Statutory Context.

“"[T] he cardinal rule [is] that a statute is to be read as a whole, *
* * gsince the neaning of statutory |anguage, plain or not, depends on
context." King v. St. Vincent's Hospital, 112 S. C. 570, 574 (1991).

4. Sane Language Used In Different Provisions O A Single
Statute.

“"[l1]dentical terms within an Act bear the sane neaning." Estate of

Cowart v. N cklos Drilling Co., 112 S. C. 2589, 2596 (1992).

But see Dewsnup v. Tinm 112 S. C. 773, 778 (1992) (Court rejected
the contention that "the words 'allowed secured claim nust take the sane
meaning in 8 506(d) [of the Bankruptcy Code] as in 8§ 506(a)").

"I't is well established that where Congress has included specific
| anguage in one section of a statute but has omtted it from another,
rel ated section of the sanme Act, it is generally presuned that Congress
i ntended the om ssion.” Ad Hoc Conmittee of AZ-NM TX-FL Producers of Gay
Portland Cenent v. United States, 13 F. 3d 398, 401 (Fed. Cr. 1994), citing
Russello v. United States, 464 U. S. 16, 23 (1983).

5. Significance of Title.
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“I'n other contexts, we have stated that the title of a statute or
section can aid in resolving an anbiguity in the legislation's text." I NS
v. National Center for Immgrants' Rights, 112 S. C. 551, 556 (1991)
(citations omtted).

6. Significance of Verb Tense.

"Congress' use of a verb tense is significant in construing
statutes.” United States v. Wlson, 112 S. C. 1351, 1354 (1992) (hol ding
use of past tense in describing conputation of credit for tinme served nust
occur after the defendant begins his sentence)

7. Significance of "Shall"™ v. "May".

Hecht Co. v. Bowl es, 321 U. S. 321, 328-29 (1944).

United States v. Minsanto, 852 F.2d 1400, 1406 (2d Cr. 1988)
(Wnter, J., concurring).

8. Significance of Punctuation.

"Punctuation is a nost fallible standard by which to interpret a
witing." Ewing v. Burnet, 36 U S. (11 Pet.) 41, 54 (1837).

"The presence or absence of a conma, according to the whimof the
printer or proof reader, is so nearly fortuitous that it is a wholly unsafe
aid to statutory interpretation.”" Erie RR v. United States, 240 F. 28, 32
(6th Gr. 1917).

C. Presunptions and Rules of Cear Statenent.
1. Presunption Favoring Changed Meani ng After Anmendnent.

Referring to the "canon of statutory construction requiring a change
in language to be read, if possible, to have sone effect." Anerican
National Red Cross v. S.G, 112 S. C. 2465, 2475 (1992).

Referring to, but distinguishing, the "famliar maxi mthat, when
Congress alters the words of a statute, it nust intend to change the
statute's neaning."” United States v. Wlson, 112 S. C. 1351, 1355 (1992).

2. Presunption Against Departures From Prior Policies.
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“I't is not lightly to be assuned that Congress intended to depart
froma long established policy." United States v. Wlson, 112 S. C. 1351,
1355 (1992) (quoting Robertson v. Railroad Labor Board, 268 U S. 619
(1925)).

"This Court has been reluctant to accept argunents that would
interpret the [Bankruptcy] Code, however vague the particul ar |anguage
under consideration mght be, to effect a major change in pre-Code practice
that is not the subject of at |east some discussion in the |legislative
history." Dewsnup v. Tinmm 112 S. Q. 773, 779 (1992).

3. Presunption Against Inplied Repeal O Statutes.

"'[Rlepeals by inplication are not favored.'" Randall V.
Loft sgaarden, 478 U.S. 647, 661 (1986).

"Judges 'are not at liberty to pick and choose anobng congressi onal
enactnents, and when two [or nore] statutes are capable of co-existence, it
is the duty of the courts, absent a clearly expressed congressi onal
intention to the contrary, to regard each as effective.'" County of Yakina
v. Confederated Tribes and Bands of the Yakima |Indian Nation, 112 S. C.
683, 692 (1992) (quoting Mdrton v. Mancari, 417 U. S. 535, 551 (1974)).

4. Presunption Agai nst Preenption.

"Consi deration of issues arising under the Supremacy C ause 'start
[s] with the assunption that the historic police powers of the States [are]
not to be superseded by . . . Federal Act unless that [is] the clear and
mani f est purpose of Congress." G ppolone v. Liggett Goup, Inc., 112 S. C.
2608, 2617 (1992) (quoting Rice v. Santa Fe Elevator Corp., 331 U S. 218,
230 (1947)) (ellipses in original).

5. Presunption Agai nst Superfl uous Language.

“"[Clourts should disfavor interpretations of statutes that render
| anguage superfluous."” Connecticut National Bank v. Germain, 112 S. Ct.
1146, 1149 (1992) (but note: presunption held not to apply to case). See
al so Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U S. 237,
249 (11985).

McCuin v. Secretary of HHS, 817 F.2d 161, 168 (1st Cr. 1987);
United States v. Ven-Fuel, Inc., 758 F.2d 741, 751-52 (1st Cr. 1985).

6. Clear Statenents Required.
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"We woul d require an express statenment by Congress before assum ng
it intended the President's performance of his statutory duties to be
reviewed for abuse of discretion.” Franklin v. Massachusetts, 112 S. C.
2767, 2775 (1992).

"Wai vers of the Governnent's sovereign inmunity, to be effective,
nmust be unequi vocally expressed.” United States v. Nordic Village, Inc.,
112 S. C. 1011, 1014 (1992) (internal quotation omtted).

For the difference between a presunption and a rule of clear
statenment, see Astoria Federal Savings and Loan Ass'n v. Solimno, 111 S
Ct. 2166, 2169-70 (1991).

7. Presunption in favor of review of agency action.

Presunption favoring judicial review of adm nistrative action nmay be
overcone by a consideration of the | anguage, structure and |egislative
history of the statute and the nature of the adm nistrative action
involved. United States v. Fausto, 484 U. S. 439, 452 (1988); Block v.
Comunity Nutrition Inst., 467 U S. 340, 349 (1984).

8. Excl usi o Unius.

Where Congress includes particular |anguage in one section of a
statute but omits it in another section of the sanme Act, it is generally
presunmed that Congress acts intentionally and purposely in the disparate

i nclusion or exclusion.'" Russello v. United States, 464 U. S. 16, 23 (1983)
(quoting United States v. Wng Kim Bo, 472 F.2d 720, 722 (5th Gr. 1972)).

D. Use of Legislative History.

"A statute, like other |iving organisnms, derives significance and
sustenance fromits environnent, fromwhich it cannot be severed w thout
being mutilated. Especially is this true, where the statute, |ike the one

before us, is part of a |legislative process having a history and a purpose.
The neaning of such a statute cannot be gained by confining inquiry within
its four corners. Only the historic process of which such legislation is an

i nconpl ete fragnent -- that to which it gave rise as well as that which
gave rise to it -- can yield its true neaning." United States v. Thonpson/

Center Arnms Co., 112 S. C. 2102, 2109 n.8 (1992) (plurality opinion of
Souter, joined by Rehnqui st & O Connor) (quoting United States v. Mbnia,
317 U. S. 424, 432 (1943) (Frankfurter, J., dissenting)).

Legislative history is "that |ast hope of lost interpretive causes,
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that St. Jude of the hagiology of statutory construction.”™ United States v.
Thonpson/ Center Arns Co., 112 S. C. 2102, 2111 (1992) (opinion of Scalia,
J. concurring, joined by Thomas).

"[A] court appropriately may refer to a statute's legislative
history to resolve statutory anbiguity". Toibb v. Radloff, 111 S. C. 2197,
2200 (1991).

Patterson v. Shumate, 112 S. C. 2242, 2248 (1992) (sanme as Toibb).

The use of legislative history is akin to "l ooking over a crowd and
pi cki ng out your friends." Judge Patricia M Wal d, Sone Observations of the

Use of Legislative Hstory in the 1981 Suprene Court Term 68 lowa L. Rev.
195, 214 (1983) (quoting Judge Harold B. Leventhal).

E. Avoi dance of Absurd Results.

“[l1]nterpretations of a statute which would produce absurd results
are to be avoided if alternative interpretations consistent with the
| egi slative purpose are available.” Giffin v. Cceanic Contractors, Inc.,
458 U.S. 564, 575 (1982).

“"[A] thing may be within the letter of the statute and yet not
within the statute, because not within its spirit, nor within the intention
of its nakers." Church of the Holy Trinity v. United States, 143 U S. 457,
459 (1892).

But see Public Gtizen v. Departnent of Justice, 491 U S. 440, 473
(1989) (Kennedy, J., concurring) ("The problemw th spirits is that they
tend to reflect less the views of the world whence they cone than the views
of those who seek their advice.").

F. Deference to Agency Interpretation
1. O statute.

"Judi ci al deference to reasonable interpretations by an agency of a
statute that it admnisters is a domnant, well settled principle of
federal law. " National R R Passenger Corp. v. Boston & Maine Corp., 112 S.
Ct. 1394, 1401 (1992).

“If the agency interpretation is not in conflict with the plain
| anguage of the statute, deference is due." 1bid.
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Agency's interpretation of its duties under its own enabling
| egi sl ation, as expressed in regul ations, decisions, and practices, nust be
accorded great deference. Connecticut Dep't of Incone Maint. v. Heckler,
471 U. S. 524, 532 (1985); MIller v. Youakin, 440 U. S. 125 (1979).

Even when an agency's pronouncenents conflict with earlier
interpretation, deference is appropriate where agency presents well -
consi dered basis for new position. Robertson v. Mathew Valley Citizens
Council, 109 S. C. 1835, 1848-49 (1989).

Agenci es generally have discretion to interpret their governing
statute either by adjudication or by rule-making. NLRB v. Bell Aerospace,
416 U.S. 267, 294 (19 ).

It is "hornbook |aw that the regulatory interpretation of a statute
by the agency charged with adm nistering it nmust be given great deference.”
Monongahel a Vall ey Hosp. v. Sullivan, 945 F.2d 576, 591 (3d Cr. 1991)
(collecting Suprene Court authority).

Unl ess Congress has directly spoken to the precise question at
issue'"” in the statute, "'the question for the court is whether the
agency's answer i s based on a perm ssible construction of the statute.""
Sacred Heart Medical Cr. v. Sullivan, 958 F.2d 537, 544 (3d Cr. 1992)
(quoting Chevron U S. A v. NRDC, 467 U S. 837, 842-43 (1984)).

2. O agency regul ations.

Unl ess the agency's interpretation of its own regul ations violates
the Constitution or a controlling statute, "it nust be given' controlling
wei ght unless it is plainly erroneous or inconsistent with the
regulation.'" Stinson v. United States, 113 S. C. 1913, 1919 (1993)

(coll ecting nunerous authorities) (quoting Bowes v. Sem nole Rock & Sand
Co., 325 U.S. 410, 414 1945)).

“I't is well established 'that an agency's construction of its own
regulations is entitled to substantial deference.'"™ Martin v. QOccupati onal
Safety & Health Review Coormin, 111 S. C. 1171, 1175 (1991) (quoting Lyng
v. Payne, 476 U.S. 926, 939 (1986)).

See al so Robertson v. Methow Valley Citizens Council, 490 U. S. 332,
359 (1989); First Nat'l Bank of Lexington v. Sanders, 946 F.2d 1185, 1190
(6th Cir. 1991); United States v. Gty of Painesville, Chio, 644 F.2d 1186,
1190 (6th GCr.), cert. denied, 454 U S. 894 (1981); Conpton v. Tennessee
Dep't of Pub. Wlfare, 532 F.2d 561, 565 (6th G r. 1976); Mnongahel a
Vall ey Hosp. v. Sullivan, 945 F.2d 576, 591 (3d G r. 1991); D rector, OACP

http://intranet/civil/appel late/maxims.htm (292 of 297) [5/20/2009 1:59:29 PM]



http://intranet/civil/appellate/maxims.htm

v. Mangifest, 826 F.2d 1318, 1323 (3d Cir. 1987).
G Congressi onal Acqui escence.

“I't is well established that when Congress revisits a statute giving
rise to a | ongstanding adm nistrative interpretation wthout pertinent
change, the 'congressional failure to revise or repeal the agency's
interpretation is persuasive evidence that the interpretation is the one
i ntended by Congress.'" Commodity Futures Trading Commn v. Schor, 478 U. S
833, 846 (1986) (quoting NLRB v. Bell Aerospace Co., 416 U S. 267, 274-75
(1974) (footnotes omtted)).

"[Aln agency's interpretation of a statute nmay be confirned or
ratified by subsequent congressional failure to change that interpretation
* * x " Mptor Vehicle Mrs. Ass'n v. State Farm Mutual Autonobile Ins.

Co., 463 U. S. 29, 45 (1983) (citing Bob Jones Univ. v. United States, 461 U.
S. 574, 599-602 (1983)). See also Haig v. Agee, 453 U S 280, 291-300
(1981); Red Lion broadcasting Co. v. FCC, 395 U. S. 367, 381 (1969) (noting
traditional deference to agency construction of a statute "especially when
Congress has refused to alter the adm nistrative construction") (citing

addi tional cases in n.10).

H. Judicial Notice.

"The contents of the Federal Register shall be judicially noticed *
* x " 44 U S.C 1507.

|. Statutory Invalidation.

I nval i dation of a federal statute is "the gravest and nost delicate
task"” faced by a federal court. Blodgett v. Holden, 275 U S. 142, 148
(1927).

J. Statutory Scope.

"Knowi ng that Congress neant to be generous with m ne operators'
noney does not tell us how generous. Legislative history frequently points
in a direction, but to carry out the statute we nust identify not only the
direction but also the distance. '[NJo |l egislation pursues its purposes at

all costs. Deciding what conpeting values will or will not be sacrificed to
the achi evenent of a particular objective is the very essence of
| egi slative choice -- and it frustrates rather than effectuates |egislative

intent sinplistically to assune that whatever furthers the statute's
primary objective nmust be the law.' Rodriguez v. United States, 480 U. S
522, 525-26 (1987) (enphasis in original)." Freeman United Coal M ning Co.
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v. ONCP, No. 92-1992 (7th Gr. Aug. 4, 1993) (statenent of Easterbrook, J.,
on deni al of rehearing).

1. Wiether statute creates a cause of action not
jurisdictional.

"The question whether a federal statute creates a claimfor relief
is not jurisdictional." Northwest Airlines, Inc., 114 S. . 855, 862
(1994) (citations omtted).

K. Met a- canons.

"W will presume congressional understanding of * * * interpretive
principles." King v. St. Vincent's Hospital, 112 S. C. 570, 574 n.9 (1991).

"Canons of construction are no nore than rules of thunb that help
courts determ ne the neaning of legislation, and in interpreting a statute
a court should always turn first to one, cardinal canon before all others.
* * * TClourts nmust presune that a legislature says in a statute what it
nmeans and neans in a statute what it ways there." Connecticut National Bank
v. Germain, 112 S. C. 1146, 1149 (1992).

"Few phrases in a conplex schene of regulation are so clear as to be
beyond the need for interpretation when applied in a real context."
Nati onal R R Passenger Corp., 112 S. C. at 1402.

"The existence of alternative dictionary definitions of the
[statutory | anguage], each maki ng sone sense under the statute, itself
i ndicates that the statute is open to interpretation.” National R R
Passenger Corp., 112 S. . at 1402.

"[We cannot conclude that because there m ght be a better way to
wite the statute, the statute as it exists is irrational." Anetekhai v.
INS, 876 F.2d 1218, 1224 (5th G r. 1989).

| V. PRI NCI PLES OF SUPREME COURT PRACTI CE
A. Reasons for Granting Certiorar
B. Reasons for Denying Certiorari
1. Decision Wuld In Effect Be Advisory Opinion
"While [the] Court decides questions of public inportance, it
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decides themin the context of neaningful litigation." The Mnrosa v.
Carbon Bl ack Export, Inc., 359 U S. 180, 184 (1959). It does not exercise
jurisdiction to resolve questions in situations where its decision "would
in effect be nerely an advisory opinion on a delicate subject”. Secretary
of Agriculture v. Central Roig Refining Co., 338 U S. 604, 620 (1950).

C. Argunent not Included in Question on Wiich Certiorari Was G anted.

Suprene Court will not consider a claimnot raised or addressed
bel ow or a claimnot included in the question on which it granted
certiorari. Yee v. Gty of Escondido, (S. C. No. 90-1947, decided 4/1/92),
60 USLW 4301.

D. Deference to Lower Courts
1. Matters of State Law

Generally, the Suprene Court accepts the determ nation of |ocal |aw
by the courts of appeals, and this deference "generally render|[s]
unnecessary review of their decisions in this respect.” Cort v. Ash, 422 U.
S. 66, 73 n.6 (1975). See al so Brockett v. Spokane Arcades, Inc., 472 U.S.
491, 499-500 & n.9 (1985); Conmmi ssioner of Internal Revenue v. Estate of
Bosch, 387 U.S. 456, 462 (1967).

| V. M SCELLANEQUS
A. Proof of Damages.

"“Al t hough uncertainty created by wongful acts does not insulate the
wr ongdoer fromliability, 'people who want damages have to prove them
usi ng net hodol ogi es that need not be intellectually sophisticated but nust
not insult the intelligence.'" Zazu Designs v. L'Oeal, No. 91-2842, slip
op. (7th Gr. Nov. 2, 1992) (quoting Schiller & Schmdt Inc. v. Nordisco
Corp., 969 F.2d 410, 415 (7th Cr. 1992).

B. Res Judicatal/Coll ateral Estoppel.

"[Rles judicata and col |l ateral estoppel relieve parties of the cost
and vexation of multiple lawsuits, conserve judicial resources, and, by
preventing i nconsi stent decisions, encourage reliance on adjudication."
Allen v. MCurry, 449 U S. 90, 94 (1980).

"[Rles judicata bars all clains that coul d have been advanced in
support of a previously adjudicated cause of action, and that 'one who has
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a choice of nore than one renedy for a given wong * * * may not assert
themserially, in successive actions, but nust advance all at once on pain
of bar.'" MIls v. Des Arc Conval escent Hone, 872 F.2d 823, 826 (8th Gr.
1989), quoting Nilsen v. Cty of Mbss Point, 701 F.2d 556, 560 (5th Gr.
1983) (en banc).

1. Mutuality of Parties No Longer Required.

"[T]his Court in recent years has broadened the scope of the
doctrine of collateral estoppel beyond its common-law limts. * * * |t has
done so by abandoning the requirenent of nutuality of parties, * * * and by
conditionally approving the 'offensive' use of collateral estoppel by a
nonparty to a prior lawsuit."” United States v. Mendoza, 464 U S. 154, 158-
59 (1984) (citations omtted).

2. Exception for Litigation Agai nst the Governnent.

"We have | ong recogni zed that 'the Governnment is not in a position
identical to that of a private litigant,' INSv. Hbi, 414 U S. 5, 8 (1973)
(per_curianm, both because of the geographic breadth of Governnent
litigation and al so, nost inportantly, because of the nature of the issues
the Governnent litigates. * * * Arule allow ng nonnutual collateral
est oppel against the Governnent in such cases would substantially thwart
t he devel opnent of inportant questions of |law by freezing the first final
deci sion rendered on a particular legal issue. Alow ng only one final
adj udi cati on woul d deprive this Court of the benefit it receives from
permtting several courts of appeals to explore a difficult question before
this Court grants certiorari."” United States v. Mendoza, 464 U. S. 154, 159-
60 (1984) (citation omtted).

C. Tineliness.
1. Excusabl e Negl ect

The Suprene Court rejected a narrow construction of the term
"excusabl e negl ect” and adopted a flexible bal ancing test:

Because Congress has provided no ot her gui deposts for determ ning
what sorts of neglect will be considered "excusable,"” we conclude that the
determ nation is at bottom an equitable one, taking account of all relevant
ci rcunst ances surrounding the party's om ssion. These include * * * the
danger of prejudice to the debtor, the length of the delay and its
potential inpact on judicial proceedings, the reason for the del ay,

i ncl udi ng whether it was within the reasonable control of the novant, and
whet her the novant acted in good faith.
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Pi oneer | nvestnent Services Co. v. Brunswi ck Associates Ltd. Ptrsp.,
61 U S.L.W 4263, 4267-4268 (U.S. Mar. 24, 1993) (footnote omtted). The
Court added, however, that clients nust "be held accountable for the acts
and om ssions of their chosen counsel." |d. at 4268.

D. "Magic Wrds."

"Opi nions are not bond indentures. * * * Judges becone weary of the
endl ess repetition of the sanme fornulas, and they have the liberty to omt
a word or two in a sentence w thout causing avul sive changes in the |aw."
Scandi a Down Corp. v. Euroquilt, Inc., 772 F.2d 1423, 1428 (7th Cr. 1985),
cert. denied, 475 U S. 1147 (1986) (citations omtted).
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