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After cessation of permanent operations but before receiving
the order authorizing decommissioning, the applicant may seek to
amend its operating license to reduce it to a "possession-only
license®™ (POL).’ The POL serves two principal purposes., It
confirms the nonoperating status of the plant by removing the
authority to operate. More significantly, it provides a basis to
remove reguirements that are not necessary for a plant that will no
longer operate. See 53 Fed. Reg. 24018, 24024. Thus, a POL
provides a basis for a licensee to begin eliminating personnel,
equipment and activities unnecessary for maintenance of the plant
in a safe, shutdown status without endangering the public health
and safety pursuant to 10 C.F.R. § 50.59 analyses and without
materially affecting costs, methods or options for decommissioning
the facility.

The Commission, however, has declared that a POL is not a
necessary step in the decommissioning process. Long Island

Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-31,

’(...centinued)
specifically mandating such a hearing, although an opportunity for
hearing may be required under section 189 of the Atomic Energy Act
if the order involves issuance of a license, or an amendment or
revocation of a license. 42 U.S.C. § 2239.

® A POL is not defined anywhere in the regulations. It is
discussed in Regulatory Guide 1.86 (1974), which includes a
description of the information to be submitted in an application
for a POL. Also, the Statement of Considerations to the final
Decommissioning Rule mentions that decommissioning will be
conducted under a POL, 53 Fed. Reqg. 24018B, 24024, and 10 C.T.R.
§ 171.5 indicates that fee requirements for a holder of an
"operating license®™ do not apply ¢to 1licenses authorizing
"possession of special nuclear material after the Commission has
received a request from a licensee to amend its licensee [sic] to
permanently withdraw its authority to operate or the Commission has
permanently revoked such authority."






The Shoreham Proceedings'

After receiving a full power operating license on April 21,
1989, the Shoreham Nuclear Power Station shut down in June 1989
pursuant to an agreemcnt between the State of New York and the Long
Island Lighting Company (LILCO or Licensee). The agreement
provided that LILCO would cease operations at Shoreham and sell the
facility to the Long Island Power Authority (LIPA), a New York
State agency, for decommissioning.?!? Soon thereafter, LILCO
removed all fuel from the reactor, stored the fuel in the spent
fuel pool as permitted under its full power license, and, under
regular procedures, began to seek a series of license amendments
and exemptions to allow it to reduce staffing and other
requirements applicable to operation.®

Beginning in July 1989, the School District and SE2 (jointly
referred to as "Petiticners®) filed petitions, pursuant to

10 C.F.R. §§ 2.206 and 2.714, opposing the defueling and destaffing

1 fThis section only briefly summarizes the history of
Shoreham. A more detailed discussion is contained in Appendix A
(attached).

12 prior to shutdown, Shoreham operated for only two effective
full power days under the terms of its earlier low power license.

13 For example, beginning in December 1989, LILCO filed
applications seeking relief from regulations or license conditions
concerning emergency preparedness, physical security, fitness for
duty, property insurance, operator training, and decommissioning
funding. See Onsite Property Insurance Coverage Exemption, 55 Fed.
Reg. 18993 (May 7, 1990); Emergency Preparedness Amendment and
Exemption, 55 Fed. Reg. 31914, 31915 (August 6, 1990); Physical
Security Plan Amendments and Exenptions, 55 Fed. Reg. 25387
{June 21, 1990), 57 Fed. Reg. #4223, 4224 (February 4, 1992);
Fitness for Duty Exemption (chemical testing), 55 Fed. Reg. 35223
(August 28, 1990); Operator Training Exemption, 56 Fed. Reg. 47108
(September 17, 1991); Decommissioning Funding Exemption, 56 Fed.
Reg. 61265 (December 2, 19%91).
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reloading of fuel into the reactor without prior NRC approval.?®
The petitioners filed requests for hearing on the order asserting
the need for an EIS prior to its issuance.

The Commission consolidated Petitioners’ requests for hearing
concerning the Confirmatory Order! and amendments reducing
physical security and emergency preparedness requirements. In
CLI-90~8 (October 17, 1990),'® the Commission, in response to
Petitioners’ arguments, rulaed that the decision to decommission a
reactor was a private (not federal) decision and that the federal
decision involved only the method of decommissioning. Thus, the
broadest NRC action related to decommissioning is review and
approval of the method of accomplishing decommissioning. 32 NRC
201, 206-07, aff‘d on reconsideration, CLI-%1-2, 33 NRC 1, 69-70

(1991)." The Commission also ruled that resumed operation was not

1 It should be noted that although such orders were issued to
the Shoreham, Rancho Seco and Ft. St. Vrain licensees, they are not
contemplated by the decommissioning rule and were not intended to
be issued in the ordinary course of decommissioning.

7 petitioners unsuccessfully challenged the Confirmatory Order
in federal court. Shoreham-Wading River Central School District v.
NRC, 931 F.2d 102 (D.C. Cir. 1991). The court found that "even
assuming a de facto decommissioning proposal,* the Confirmatory
Order and the Insurance Exemption are not "interdependent part of
a larger action [that] depend on the larger action for their
justification." Id. at 107, citing, 40 C.F.R. § 1508.25(a) (1) (iii)
(1990).

# 32 NRC 201 (1990), affirmed on reconsideration, CLI-91-2,
33 NRC 61 (1991). The staff had previously, in SECY-50-194
(May 31, 1990) (internal document), asked the Commission tc make a
policy determination that resumed operation is not a reasonable
alternative to be considered under NEPA.

1 The Commission stated that its responsibility was to ensure
that LILCO (1) complies with the requirements applicable to the
plant in its mode or condition and (2) refrains from taking actions

(continued...)
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In CLI-%91~-1 (January 24, 1991), the Commission ruled on the
defueled operating license applicaticn. It ruled that: (1) LILCC’s
request for a defueled operating license was a request for a POL;
(2) the decommissioning rules do not contemplate that, in normal
circumstances, a POL wculd have to be preceded by submission of any
particular environmental information or accompanied by any NEPA
review related to decommissioning;® and (3) the rules do not
require the submission of any preliminary or final decommissioning
information before a POL could issue. 33 NRC 1, 5-7 (1991).

In two Staff Regquirements Memorandums (SRMs) with generic
implications, the Commission declined to provide guidance or
criteria teyond that contained in CLI-90-8 and CLI-91-1 for the
issuance of a POL, but indicated it would continue to consider POLs
for prematurely decommissioned plants on a case-by-case basis.

SRMs on SECY-90-421 (February 15 and May 20, 1991).% The

¥ The Commission noted that, although 10 C.F.R. § 51.95(b)
requires a supplemental review in connection with approval of the
final decommissioning plan, "the categorical exclusion applicable
to POLs in 10 C.F.R. § 51.22(c)(9) was left unchanged." 33 NRC
at 6.

3 In SECY-90-421 (December 27, 1990), the staff sought
guidance on three phases in processing D-Plans. Before issuance of
a POL, licensees would be reguired to preserve from degradation
systems needed for operation and to comply with operating license
reguirements and regulations applicable to whatever mode or
condition the plant was in after shutdown. After issuance of a
POL, licensees would have to maintain staffing and systenms
necessary only for safety in the shutdown mode or defueled
condition. After approval of the D-Plan, licensees would have to
conduct their activities in accordance with the approved D-plan.
Until plan approval, licensees were to refrain from any actions
that would affect decommissioning methods or options or increase
decommissioning costs. The Commission responded that the staff
should follow the guidance in CLI-%0-8 and CLI-~91~1. SRMs
fFebruary 15 and May 20, 1991).
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Commission also approved the staff’s proposal to reiject LILCO’s
planned shipment of fuel support castings and peripheral pieces
offsite absent the issuance of a POL. SRM on SECY-91-014
(February 21, 1991).% The staff subsequently denied the request
for an amendment authorizing the shipment. 56 Fed. Reg. 16132
(April 19, 19%91).%

In June 1991, the Commission approved the staff’s proposal
(SECY-91-329, May 13, 1991) to issue an immediately effective
amendment?* reducing the operating license to a POL, and denied
Petitioners’ requests that the Commission reconsider its rulings in
CLI-90-8 and CLI-91-2 regarding the scope of the NEPA review on

decommissioning. CLI~-91~-8, 33 NRC 461 (1991). The Commission

2 commissioner Curtiss’ position was that there was no basis
to require preservation of systems for full power operation and
argued that operation was not the relevant baseline for a § 50.59
analysis since the Ccnfirmatory Order prohibited operation.

22 In DD-31-3, 33 NRC 453 (1991), the Director of NRR denied
in part, and granted in part, a supplemental § 2.206 petition filed
by the petitioners asking the NRC (1) to find LILCO’s storage of
the fuel support castings and peripheral pieces on the rocf above
the turbine deck in violation of the March 29, 1990 Confirmatory
Order that regquired continued maintenance of structures, systems
and components necessary for full-power operation; and (2) to
prevent shipment of the parts prior to judicial review of any POL
authorized and a NEPA analysis of decommissioning. The Director
determined that storage of the items did not violate the Order and
that the Staff had already taken actions to preclude shipment of
the reactor parts by denying the amendment request.

¢ Amendments that involve no significant hazards
considerations may be made effective without a prior hear .ng.
42 U.8.C. § 2239(a); 10 C.F.R. § 50.9%91. The Commission, as a
matter of discreticn, may order that a pre-effectiveness hearing be
held if potentially significant public health and safety issues are
raised in a proceeding. See e.g., 35 NRC at 77-79. The staff’'s
determination of no safety hazards consideration (NSHC) 1is not
reviewable, except where the Commission does so on its own
initiative. 10 C.F.R. § 50.58(b) (6).
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explained that, even if Petitioners were to obtain a court decision
affecting the validity of the Shoreham settlement agreement, as
they alleged, such decision would not affect the primary holdings
in CLI-906-8 and CLI-91-2, that the decision not tc operate Shorehan
is a private decision, and that, in the circumstances, NEPA
requires only that the NRC consider alternative methods of
decommissioning. CLI-91-B, 33 NRC at 469-70.2%

Petitioners sought Commission and judicial review of the
decision to issue a POL, but were unsuccessful. CLI-91-10, 34 NRC
1, 2 (1991) (stay denied even though POL "would render full-power
cperations moot"); Shoreham Wading River Central School District v.
NRC, No. 91-1140 (D.C. Cir. July 19, 1991),; 112 S. Ct. 9 (1991).%

In January 1992, Petitioners filed intervention requests which

alleged that the proposed 1license transfer to LIPA was an

2> The POL was issued based on a final determination of NSHC,
56 Fed. Reg. 28434 (June 20, 1991), but its effective date wvas
stayed until July 19, 1991, as a result of an administrative stay
imposed by the Commission. See CLI~-91-8, 33 NRC at 471-72. The
POL prohibited operating the facility at any power level and
revised the TSs to remove or modify requirements applicable to an
operating facility. It allowed activities such as decontaminaticn
and component disassembly (including the shipment and offsite
burial of the fuel support castings and peripheral pieces), as long
as the activities did not substantially affect decommissioning
methods, options or costs. See POL Safety Evaluation at 17-18.

% In a letter dated December 11, 1991, LILCO informed the
staff that LILCO had acted consistent with the stipulation in
SECY-91-129, that no actions foreclosed decommissioning options or
substantially increased costs or constituted an unreviewed safety
guestion under 10 C.F.R. § 50.59. LILCO’'s actions included core
borings in the biological shield wall and the reactor pressure
vessel to conduct radiation surveys, removal of reactor water
clean-up piping and pressure vessel mirror insulation, shipment of
salvageable pumps and control rod blade guides to other reactors,
and initiation of the process of segmenting and removing the
reactor pressure cavity shield blocks.
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approval of the Shoreham D-Plan, did not cbject to the issuance of
the order authorizing decommissioning of Shoreham. SRM on
SECY-92-140 (June 10, 1992).?® Accordingly, on June 11, 1992, the
NRC issued an order authorizing the decormissioning of Shorehanm as

provided by the D-Plan.

ISSUES RAISED BY SHOREHAM

The prematures shutdown of Shoreham raised a number of issues
regarding the requirements of the decommissioning regulations and
the procedures (including hearing matters) to be followed in
pr ...:ssing D-Plans. The issues discussed in this paper are:
(1) what actions are permissible after cessation of operation and
before NRC approval of a D-Plan (e.g., what activities/-.ctions may
proceed without approval of a D-Plan, what is the role of a POL,
what safety and environmental review is required, when should

funding and other decommissioning information be subaitted); and

(2) what is the nature of a decommissioning order and what hearing

rights should be offered in processing D-Plans?

Of course, the most significant issue raised by Shoreham was
whether the NRC had an obligation under NEPA to consider continued
operation as an alternative to decommissioning, and a related
obligation to preserve operation as a viable option pending full

consideration of that alternative. This issue pervaded early NRC

?® The Commission indicated, however, that generic guidance
regarding hearings and procedures in decommissioning proceedings
would follow receipt of an OGC paper.
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I. Actions Permissible Before Approval of A D-Plan

After permanent shutdown,® utilities generally desire relief
from costly requirements needed for operation and the flexibility
to take other steps that decrease the economic and administrative
burdens associated with the terminated facility.® 1In granting
relief, the NRC must ensure that all activities are conducted in
compliance with the license and the regulations, and consistent
with safety and environmental requirements. Unless a licensee is
prohibited from conducting certain decommissioning activities prior
to approval of the D-Plan, substantial decommissioning could be
conducted befcre the NRC ever completes its review of a D-Plan.?*

These matters are discussed further below.

3% This paper does not define what constitutes a “"permanent
cessation of operations.®™ It is not clear whether any health and
safety concerns are raised by permitting a licensee of a
prematurely shutdown facility to postpone the deadline for
submitting a D-Plan until a year prior to expiration of its
license. See 10 C.F.R. § 50.82(a)(1)(i). The current regulation
apparently leaves that determination to the sole discretion of a
licensee. The licensee fee regulations (Part 171) and other
requirements for an operating license might encourage licensees to
seek a POL or comparable relief shortly after shutdown, but is it
not clear that declaration of a permanent cessation of operaticns
would be a condition precedent to issuing such relief.

3 plants that have mode-specific TSs might focus their efforts
on obtaining exemptions or other relief from regulatory
reguirements. For example, licensed reactor operators might be
replaced with certified fuel handlers.

32 For example, a failure to declare a permanent cessation of
ocperations could leave the NRC unawvare of the permanent removal and
offsite shipment of major radicactive cormponents that would have
been replaced after an outage. Thus, decommissioning options for
the affected components could be limited or, at worst and depending
on the extent of the activities, substantial decommissioning could
be completed pricr to approval of the D-Plan.
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proceed with some D-Plan actions (decontamination, minor component
disassembly), including preparatory or preliminary decommissioning
activities, if such activities would be permissible under its
operating license or § 50.59.% The Commission apparently
recognized that there is an overlap between thcse activities that
may be conducted during operation and those related to
decommissioning. This is an area that needed further study to
eliminate any overlap or to provide guidance for dealing with such
activities, particularly since there is a risk that certain
licensee actions, unless prohibited, could result in substantially
completing decommissioning before a D-Plan for the facility is ever
reviewed or approved.

A question raised in Shoreham was whether the determination of
actions permissible under 10 C.F.R. § 50.59, after the decision to
permanently terminate operations and completion of defueling, turns
on whether safety is evaluated (a) based on the maximum activity
authorized by the license (i.e., power generation under a full-

power operating license) or (b) based on the actual mode or

3¥(...continued)
prior approval, the language of that provision is more restrictive
{i.e., "holder of a 1license authorizing operation®). That
provision may not be applicable to plants that are no longer
authorized to operate; for example, those with a POL. The Reg.
Guide revision that was to discuss permissible activities has not
been published. The current version merely states that "major
structural changes to radioactive components of the facility, such
as removal of the pressure vessel or major components of the
, primary system," should be submitted in a dismantlement plan for
g NRC approval. Reg. Guide 1.86 (June 1974).

3% Even if § 50.59 applies to holders of POLs, a matter subject
to dispute, the Commission apparently contemplated that a
determination would be made as to whether the affected components
are "minor"™ for the plant as licensed.
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condition of the reactor.?® There is no problem with basing such
evaluation on the actual mode or condition of the reactor, provided
a licensee is not authorized to operate.? This could be
accomplished by either issuance of a POL or a confirmatory order.
Thus, between permanent shutdown and approval of a decommissioning
plan, a licensee may take actions consistent with its license, but
incensistent with future operation (e.g., LILCO’s drilling of holes
in the Shoreham reactor vessel) so long as it satisfies applicable
licensing and regulatory requirements (i.e., maintains the
operability of all systems necessary for safety in the existing
plant condition or mode and appropriate staffing). The current
Commission position, which will be examined below, is that licensee
nust also refrain from taking any actions, prior to submission and

approval of a decommissioning plan, which would substantially

3 It might be helpful for the Commission to provide guidance
on the threshold for § 50.59 analysis during the three periods that
precede termination of a license. For example, the staff had
proposed that: (1) after shutdown and before issuance of a POL,
changes must ke evaluated in terms of a facility licensed to
operate; (2) after a POL and before approval of the D-Plan, changes
must be evaluated in terms of those FSAR or license provisions
applicable to a permanently shutdown and defueled reactor --
necessary for safety in the defueled condition; and (3) after
D-Plan approva.l, changes are to be evaluated in terms of the safety
and environmental analysis supporting plan approval. SECY-90-421
(December 27, 1990). The Commission, however, declined to accept
this recommendation indicating that the staff should follow the
case-by-case approach described in CLI-90-8 and CLI-91-1. SRMs on
SECY-90-421 (February 15 and May 20, 1991).

3 If a licensee is authorized to operate, the plant clearly
should be preserved for operation. Accordingly, it is necessary
to regu re adherence to all operating requirements and operability
of systems required for operation as is required for plants in
maintenance or refueling outages. The § 50.59 analysis for plants
that have not permanently ceased operations should thus be
performed against this baseline.
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disassembled, repaired or replaced and affected components
decontaminated or sent offsite for burial.>® It would not seem
logical, from the standpoint of safety, to suggest that the scope
of a licensee’s Part 50 license activities is more limited after
shutdown than during operation, particularly since a permanently
defueled facility poses less danger to the public health and
safety. On the other hand, it may not be prudent to allow major
dismantlement activities <that «could 1limit decommissioning
alternatives or complete decommissioning before a D-Plan is
evaluated and approved.”

The Commission’s Shoreham decisions provide little guidance
about what dismantlement or other changes constitute "major

structural changes to radioactive components of the facility or

* pecommissioning activities might be distinct from

decontamination or other actions taken after an accident. For
example, Section 8 of the GEIS categorizes activities following
premature shutdown due ¢to an accident into three stages
(stabilization, accident cleanup and decommissioning). A
determination of whether decommissioning encompasses cleanup
activities may have to be determined on a case-by~case basis, the
current approach under the decommissioning regulations. See
53 Fed. Reg. 24019, 24021, 24022.

¥ Arguably, the issuance of an operating license does not
authorize a licensee to completely dismantle its facility since
such acts could be contrary to acts authorized by the Part %v
license, i.e., the possession and use of a “facility" (equipment or
device capabie of making use of special nuclear aaterial in such
quantity as to be safety significant) even where the authorization
to operate is removed. See AEA §§ llcc, 101, 103b. b§ 4
dismantlement activities render the facility incapable of
sustaining a nuclear reaction, a Part 50 license would no longer be
required because a licensee would no longer possess a "utilization
facility" as defined in 10 C.F.R. § 50.2. It might also be argued
that complete dismantlement would be prohibited because the absence
of a utilization facility would provide grounds to revoke the
license under section 186a (i.e., a reason which would warrant the
Commission to refuse to grant a license on an original
application).
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other major changes" as opposed to “decontamination, minor
compcnent disassembly, and shipment and storage of spent fuel™
permissible under the license and § 50.59. See 53 Fed.
Reg. 24025-26.*° This is an area that warrants further study and
recommendation in this repoert.
1. Safety Considerations

One category of safety concerns regarding actions taken prior
to approval of a D-plan relate to whether such actions could make
later decontamination, dismantlement or other decommissioning
activities less safe or more costly, thereby possibly squandering
funds needed to accomplish decommissioning safely.

The Shoreham POL included almost a wholesale revision of the
TSs to remove requirements for opera*ion. Because no active
systems were required to store fuel with a burnup of approximately
two full-power days and LIPA chose the DECON decommissioning
alternative, no additional TS changes were needed to implement the
D-Plan. If site-specific considerations warrant active systems for
spent fuel cooling and radiation monitoring in the defueled
condition, the deletion of some TSs could pose safety hazards to
personnel and the public. Als~? some activities might increase the
probability of accidents desc: _ed in the safety analysis report or

create a different type of accident than those previously

‘ As noted above, the Commission accepted the staff’s view
that shipment of reactor internals (contaminated fuel support
castings and peripheral pie~es) needed for operation could proceed
only after issuance of a POL. Aside from the possible effect of
the shipment on decommissioning options, methods or costs, arguably
the components were not "major" for a plant with a POL since they
were not needed to maintain safety in the defueled condition.
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rule. 53 Fed. Reg. 24039; see 10 C.F.R. §§ 51.53(b), 51.95(b).*
The staff’s EA regarding the decommissioning of Shoreham corzluded
that the impacts of decommissioning Shoreham, a plant that shut
down prematurely with fuel burnup of approximately two effective
full power days, were bounded by the GEIS. 57 Fed. Reg. 248132

(June 6, 1992).‘ However, until the D-Plan environmental review

“ The GEIS concluded that the major environmental impact in
decommissioning a reactor occurs when the decision is made to
operate the reactor and that no significant environmental impacts
will occur from decommissioning unless there are site specific
factors. Notice of Availability of GEIS, 53 Fed. Reg. 24681
(June 30, 1988). As the Commission stated in promulgating its
decommissioning regqulations:

The GEIS shows that the difference in impacts among the
basic decommissioning alternatives is small, whatever
alternative is chosen, in comparison with the impact
accepted from 40 years of licensed operation. The
relative impacts are expected to be similar from plant to
plant, so that a site-specific EIS would result in the
same conclusion as the GEIS with regard to methods of
decommissioning. . . [I)f the impacts for a par’ ‘cular
plant are significantly different from those studied
generically because of site~specific considerations, the
environmental assessment would discover those and lay the
foundation for the preparation of an EIS. If the impacts
for a particular plant are not significantly different,
a Finding of No Significant Impact would be prepared.

53 Fed. Reg. 24039. Occupational exposures experienced over a four
year period of decommissioning would be similar to exposures at an
operating facility on a yearly basis. 53 Fed. Reg. 24022; see also
53 Fed. Reg. 24026.

The GEIS did not consider in great detail the nonradiclogical
impacts of decommissioning {(such as the destruction of
nonradiological structures, transportation of heavy loads, and
noise), but indicates that the impacts are minor and subsumed in
the environmental impacts examined for plant operation. GEIS
at 4-15 to 4-17, 5-15 to 5-17, 15-11, A-32.

‘“ Petitioners also claimed that there was a failure to
evaluate adequately the nonradioclogical impacts of decommissioning.
Under Section 102 of NEPA, 42 U.S.C. § 4332, the RRC is required to
evaluate the environmental impacts of its proposed actions (both
radiological and nonradiological).
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approval of the D-Plan would have determined how decommissioning
can be accomplished.*’

However, on reexamination of the NEPA considerations, it
appears that the foreclosure criteria discussed in the Shorehanm
case can be refined. The general decommissicning objective is
release of the site for unrestricted use and this objective is
supported and confirmed by the decommissioning GEIS. Thus, more
specific NEPA foreclosure criteria can properly focus on
foreclosure of that objective rather than the decommissioning
options to be used to achieve it (SAFSTOR, etc.). Thus, for
example, there should be no NEPA foreclosure (segmentation) concern
with dismantlement and offsite shipment of reactor components prior
to D-Plan approval even though this forecloses the SAFSTOR option
for these components because the goal of releasing the site for
unrestricted use is not prejudiced, but probably advanced. (This
assumes, of colrse, that the offsite shipment itself causes no
significant environmental impact not reviewed previously.) A
possible remaining foreclosure concern is that certain activities
could make later release of the site more difficult by, for

example, increasing decommissioning costs.

“” Arguably, one of the criteria for proceeding with individual
actions pending preparation of a programmatic EIS -~ whether an
action has independent utility regardless of the method of
decommissioning that ultimately may be in the approved D-Plan ~--
could assist that determination. See Conservation Society of
Southern Vermont v. Secretary of Transportation, 531 F.2d 637, 640
(2d Cir. 1976); Sierra Club v. Froehlke, 534 F.2d4 1289, 1297 (8th
Cir. 1976). If the action has nc substantial benefit other than
forwarding a particular method of decommissioning, it may not,
under this theory, be granted before approval cof the D-Plan. See
Conservation Society of Southern Vermont v. Secretary of
Transportation, supra; Sierra Club v. Froehlke, supra.
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the plants are permanently shut down.*’ 53 Fed. Reg. 24018, 24043.
Subsequently, three power reactors®® (the Fort St. Vrain Nuclear
Generating Station, the Shoreham Nuclear Power Station, and the
Rancho Seco Nuclear Generating Station) shut down prematurely. In
SECY-90-386 (November 26, 1990), the staff sought Commission
guidance on the appropriate collection period for collecting funds
for these reactors to compensate for any shortfalls. The
Commission decided that the collection period should be determined
on a case-by-case basis and directed the staff to prepare the
appropriate rulemaking. SRM on SECY-90-386 (December 21, 1990).

The proposed rule on decommissioning funding for prematur~ly
shut down reactors was publisned on August 21, 1991 (56 Fed. Reg.
41493) and the final rule was published on July 9, 1992 (57 Fed.
Reg. 30384). The final rule provides that the collection period
will be determined on a case-by-case basis taking into account the
specific financial situation of each licensee. 57 Fed.

Reg. 30387.%

** The footnote to 10 C.F.R. § 50.75(c) points out that these
costs "do rot include the cost of removal and disposal of spent
fuel or nonradiocactive structures and materials beyond that
necessary to terminate the license."

* The Yankee Rowe Nuclear Power Station was shut down
prematurzly in October, 1991. The Staff has been notified that San
Onofre Nuclear Generating Station, Unit 1, will be shut down in
late 1592, and the Trojan Nuclear Plant, Unit 1, in 1996 (or

possibly sooner). These, too, are premature terminations of
operation.

¥ The Statement of Considerations (57 Fed. Reg. 30385)
accompanying the rule states that an "A" bond rating would serve as
a recommended screening test of whether additional financial data
was required to determin. whether the licensee should be allowed to
fund decommissioning into the storage period. Licensees that do

{continued...)
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This rule provides the framework for determining necessary
assurances of funding. However, licensees that have been shut
down for an extended period without objective evidence of a planned
resumption of operation and who have not declared "permanent
cessation of operation® could delay submitting funding information
until they are reguired to submit their D-Plan. Also, the lack of
guidance regarding what <constitutes “premature shutdown”
(presumably a permanent, not temporary, cessation of operations
prior to expiration of a license), may lead to uncertainty in
determining when a case-by-case analysis is appropriate. While
this is a potential problem area, it seems sufficient at present to

flag the issue for case~specific resolution if some future problem

arises.

1(...continued)
not have an "AY rating would still be allowed to fund

decommissioning into the storage period based on several criteria,
including:

(1) A licensee’s financial history including its
past funding of reactor safety expenditures;

(2) The local rate regulatory environment and other
relevant State laws including public utility commission
(PUC) commitments;

(3) The number of other generating plants, both
nuclear and non-nuclear, in its system. This is
another way of measuring the relative impact of
decommissioning costs on a particular licensee’'s
finances; and

(4) Other factors that a licensee can demonstrate as
being relevant.
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to inform the NRC, at an early stage,* of their plans for post-
shutdown activities at the facility.
C. The Role of a POL in the Decommissioning Process
1. lncorporating a POL in the regulations

A POL is generally viewed as an initial step in the process by
which a plant is relieved from the requirements of a full power
license and is (permanently) removed from service. See 53 Fed.
Reg. 24024. In this sense, it would seem to fall within the
definition of decommissioning in § 50.2, since a POL is among the
first actions that "safely removes a plant from service." When a
POL issues, the operating license is amended to delete references
to operation or power generation to reflect that the licensee may
"use, possess, but-not-operate" the facility.® The TSs may be

revised at that time,® processed individually, or delayed until

* The timing of this submission may depend on a more precise
understanding of when a facility permanently ceases operation. See
note 30, supra.

3 For example, the licensee would not be permitted to receive
special nuclear or source material. except as needed to conduct
monitoring activities. Given that : POL is an amended operating
license, it cannot be issued for a term that would extend the
previous operating license beyond 40 years, 10 C.F.R. § 50.51,
unless there is an application for license renewal.

% The Shoreham POL not only modified license conditions
regarding operation, but also contained the so-called defueled TS
which were consistent with the defueled, nonoperating condition of
the reactor. Safety Evaluation, dated June 14, 1991, at 1. The
Rancho Seco POL, on the other hand, revised no TS provisions, but
changed only the operating authority. 57 Fed. Reg. 10778
(March 30, 1992). Permanently Defueled TS for Rancho Seco, which
had been applied for prior to submitting an application for a POL,
were issued separately two days later. See 57 Fed. Reg. 13145
(April 15, 1992).




approval of the TSs associated with the proposed D-Plan, including
storage of the facility.®’ As the Commission stated:
Normally, an amended Part 50 license authorizing
possession only will be issued prior to the
decommigsioning order to confirm the nonoperating status
of the plant and to reduce some requirements which are
important only for operation prior to finalization of
decommissioning plans.
53 Fed. Red. 24024. The Commission further noted that a POL had
usually been issued before approval of decommissioning,3® and such
amended Part 30 licenses had covered periods of safe storage and
entombment as well as initial decommissioning, with a

"dismantlement order" issued to cover only the actual dismantlement

and disposal of the facility. 53 Fed. Reg. 20424.

3 Such changes might not only reflect the possessior-only

status of the facility, but may also implement, for example, a
SAFSTOR decommissioning plan and include TSs for spent fuel pool
monitoring, if needed. The application for approval of a SAFSTOR
decommissioning plan for Humbocldt Bay, a plant decommissioned
before the Rule, included a reguest for modification of the license
to a possess-but-not-operate status. (A 1976 order maintained the
plant in cold shut down for failure to neet seismic criteria.) The
staff acted on part of the application, amending the license terms
to a POL based on a NSHC determination, 50 Fed. Reg. 31081
(July 31, 198S%), and offered a prior hearing on the request to
modify the TSs, renew the license term and approve SAFSTOR, 51 Fed.
Reg. 24458 (July 3, 1986).

* The staff has issued POLs that merely remove operating
authority and permission to receive special nuclear material such
as fuel, and has issued amendments modifying other TSs relevant to
operation in conjunction with the subsequent approval of a
decommissioning plan and its TSs. Fermi 1, Humboldt Bay 3,
LaCrosse, and Dresden were granted POLs that modified their
operating authority only. The deletion of the operating TS for
Fermi, Humboldt and LaCrosse was later done in conjunction with the
approval of their decommissioning plans and decommissioning TSs.
LaCrosse, however, was the first decommissioning authorized by
order after the 1988 Rule. The Peach Bottom POL, decommissioning
plan and D-Plan TS approval was done in a single amendment in 1975.
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The Commission emphasized that, except for a change in
nomenclature, "there has been no change from past practice" and
renaming the "dismantlement order” a “decommissioning order®" was
done "because, according to the amendments, the overall approach to
decommissioning must now be approved shortly after the end of
operaticn rather than an amended ’‘possession-only’ Part 50 license
being issued without plans for ultimate disposition.® Id. The
Commission specifically noted that, although the rule requires the
submission of a decommissioning plan shortly after the end of
operations (2 years), the practice of issuing POLs "to reduce some
reguirements which are important only for operation prior to
finalization of a decommissioning plan" was to continue. Id.
Generally, POL applications are noticed and issued in due
course after the determination that a plant will be decommissioned
and the facility shut down, thus removing the authorization to
operate.* The benefit of a PCL is that it confirms the
nonoperating, defueled status of the facility and prevents a
licensee from unilaterally resuming operation without notice to the
public of the proposed licensing action, since such operation would

require NRC approval.*

* pDue to the limited onsite storage capacity, described in
SECY-90~421 (December 27, 1990), the POL issued for Fort St. Vrain
authorized a possession-only status with two-thirds of the core
still in the reactor. The fuel onsite is currently being stored in
an independent spent fuel storage installation (ISFSI) and will
either remain there or be shipped to a DOE facility.

*° There is no precedent for a resumption of operation after
issuance of a POL. The scope of the safety and environmental
revievw necessary for restart is not clear and could reguire a de
novo reviev of the entire operating license application, as well as
opportunity for hearing on all relevant issues.
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Similarly, a POL can play an important role in the
decommniseioning process, enabling a licensee to take actions that
prevent restart®’ and, wvhere TS revisions are requested, revising
the baseline on which analyses under 10 C.F.R. § 50.59 (if that
section applies) are performed.*? While such relief might be
viewed strictly as economic, there is no apparent health and safety
basis to require adherence to requirements if such requirements are
not necessary to maintain a permanently defueled facility in a safe
condition.

The issuance of a POL may be used as a turning point for
analyses performed concerning removal of a facility from service
and changes to a facility under 10 C.F.R. § 50.59. Although it is
not clear that the regulation is applicable to POLs (it applies to
"holders of a license authorizing operation of a production or
utilization facility"), the Commission has acknowledged that a POL
would not only permit decontamination and minor component
disassembly under § 50.59, see 53 Fed. Reg. 24025-26, but also
activities that would render full power operations moot, CLI-91~-10,

34 NRC at 2.

¢l concerns about preserving Shoreham for future operation, in
part, led the Staff to deny LILCO’s request to ship fuel support
castings and peripheral pieces offsite and to view such shipment as
more than "minor component disassembly™ until after the issuance of
a POL. See SECY-91-014 (January 19, 1991); Notice of Denial,
56 Fed. Reg. 16132 (April 17, 1991).

2 In this sense, a POL may be a good point at which to
consider all requests for relief from operating reguirements,
including exemptions from the regulations.
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This causes some uncertainty as to a POL’s significance with
respect to the decommissioning process,®®
2. Alternatives to a PQOL
Although the Commission has endorsed the use of POLs as a step
towards decommissioning, 53 Fed. Reg. 24039, the Commission
expressed the view in Shoreham that a POL is just one way to obtain
relief from operating requirements, CLI-91-1, 33 NRC at 6. The
above discussion suggests that a confirmatory order can serve the
same purpose.

Shoreham, Fort St. Vrain and Rancho Seco were issued
Confirmatory Orders modifying the licenses to prohibit restart
without NRC approval. These orders were issued based on the
concern that staffing and plant maintenance after shutdown would
decline to the extent that, if restart were to occur, the plant
would not be safe. Alternatively, an order suspending the
authority to operate could be issued. Such suspension orders,

however, are not traditionally used in this manner, but reserved

®3 clarification of the regulations could specify that a POL
is an amended, Part 50 operating license. This would be consistent
with the AEA requirement that a Class 103 or 104b license is
recuired for a production or utilization facility. Clarification
of the regulatory status of a POL and its role in the
decommissioning process might readily answer guestions concerning
hearing rights regarding decommissioning and the POL.

For example, if a utility plans to permanently cease
operation in the near future, the NRC could grant a POL in advance
of actual permanent shutdown conditioned upon a licensee’s later
certification that the plant had permanently ceased operation.
Thus, the effective date of any POL issued would be delayed until
the NRC verifies that the plant is permanently shut down and
defueled. San Onofre Unit 1 has proposed this course.
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for addressing noncompliances with requirements or endangerment of
the public, health and safety.

Another alternative would be to convert the license to a
materials license (e.g., under Parts 30, 40 or 70) after certain
licensee acts render the facility incapable of being considered a
nroduction or utilization facility (i.e., making the facility
incapable of sustaining a nuclear reaction). See 10 C.F.R. § 50.2
("utilization facilitv®). The AEA defines a "utilization facility"
as any equipment or device determined by rule of the Commission to
be capable of making use of special nuclear material in such
gquantity significant to the common defense or security, or
affecting the public health and safety. AEA Sections 1lv and llcc,
42 U.S.C. § 2014.

A utilization facility is also defined in the Commission’s
regulations as "any nuclear reactor other than one designed or used
primarily for the formation of plutonium or U-233." 10 C.F.R.
§ 50.2. As the note to 10 C.F.R. § 50.2 indicates, the
Commission, pursuant t , subsections 11v and 1llcc of the AEA, has
the authority to alter the definition of utilization facility and
"may also include as a facility an important component part
especially designed for a facility, but has not at this time
included any component parts in the definitions." It is not clear
what dismantlement or alteration of a facility would preclude a

finding that there is a "reactor" requiring a Part S0 license,®

¢ In the past, the NRC concluded that (1) Zimmer no longer
needed a Part 50 license after the reactor was permanently disabled
(the main steamr lines and main feedwater lines were severew) and
(continued...)
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and it is difficult to determine -- even on a case-by-case basis --
wvhen a plant no longer is a "utilization facility.* Similarly, it
is not clear what acts by a licensee (whether under the POIL. or
pursuant to § 50.59) allow a finding that there is no *utilization
facility"™ at the site, thereby justifying termination of the
facility license and leaving in effect only the materials license
provisions authorizing possession of the remaining fuel and

contaminated equipment.**

¢(...continued)

(2) Pathfinder could surrender its Part 50 license and hold an
amended Part 30 after it was permanently disabled (the reactor
vessel filled with gravel). See Order Revoking ([Zimmer]
Construction Pernmit, 50 Fed. Reg. 21378 (May 23, 1985);
Environmental Assessment [Zimmer), 50 Fed. Reg. 15018 (April 16,
1985); ([Notice of Proposed Amendment to Pathfinder Materials
License], 54 Fed. Reg. 35287 (August 24, 1989).

¢> Rulemaking would be necessary to resolve this issue on a
generic basis. If licensees are considered to hold materials
licenses after certain actions, it might affect assurances of
wvhether sufficient funds have been accumulated for decommissioning.
The policy underlying the decommissioning regulations is to assure
that both funding plans and technical plans are developed in

advance of decommissioning actions. To transform a Part 50
license into a materials license would subject licensees to less
stringent requirements. This would also affect the funding

assurances provided by the Price-Anderson Act. 42 U.S.C. § 2210.

This raises the gquestion of whether any of the decommissioning
process may be carried out under a materials license. Materials
licensing is not possible unless there has been sufficient
deccmmissioning that there is no longer a utilization facility as
defined by the regulations and the AEA, possibly some time after
approval of a D-plan but before license termination.

The conversion to a materials license regime would add an
additional step in the decommissioning process between approval of
the decommissioning plan and license termination, namely the
surrender of the Part 50 license and leaving the surviving
materials licens (s) (as amended) in effect. In the event that a
Part 50 license 1s converted to a Part 30 and 70 materials license,
the sufficiency of funding provided by sections 30.35 and 70.25 for
a site where a nuclear power reactor was located would need to be
reviewed.

(continued...)
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D. Other Licensing lssues

l. In Shoreham, the multiple and piecermeal reguests for
relief from full power operating requirements led to a
proliferation of proceedings and regquests for intervention by those
opposing the decommissioning of a facility. Also, granting relief
from operating requirements through a myriad of licensing actions
might be viewed as an attempt to withhold from public scrutiny the
overall reduction of operating requirements (and the fact that
under § 50.59, minor dismantlement and other activities regarding
contaminated components would be permitted). Agency adjudicatory
resources could be conserved and the public better informed by
reqguiring 2 licensee to include in its application for a POL all
related requests for amendments and, thereafter, offering an
cpportunity for hearing on that integrated request. This would
reduce the potential for multiple hearing requests. The extent of
the technical review required would not be substantially affected
by consolidation of the requests.

A disadvantage of this “one shot" approach is that relief from
certain routine, but costly, requirements might be controlled by
review of more complex safety issues, potentially resulting in

needless delay and economic conseguences for the licensee. Such

¢3(...continued)

Conversion of the Part 50 license to a Part 72 license (ISFSI)
or any other materials license would also be inconsistent with the
current policy that decommissioning be accomplished under an
amended Part 50 license which is terminated after decommissioning.
53 Fed. Reg. 24024. Also, cor—ersion to a materials license could
have the effect of removing a iacility from NRC jurisdiction in an
agreement state.

Thus, there seems to be 1little advantage to conducting
decommissicning of a power reactor under a materials license.
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the special sensitivity in Shoreham to concerns about piecemealing
the decommissioning process is not likely to be repeated in the
future. Recommendation: The regulations should be amended to
define and provide for (1) issuing a confirmatory order after a
permanent cessation of operations, (2) defining a POL, and (3)
clarifying which regulations in Part 50 apply to POLs. Application
for a POL and consolidation of requests for relief from
requirements premised on operation would not be required. The POL
rulemaking would explain the role of a POL in the decommissioning
process and, for each POL, the NRC would explain to the public the

role of the POL and the decommissioning process toc follow.

II. Hearing Rights on Decommissioning

Under the current licensing scheme, the Commission, after
notice to interested persons, will approve the plan (subject to
such conditions and 1limitations as it deems appropriate and
necessary) and issue an order authorizing the decommissiocning if a
D-Plan demonstrates that decommissioning will be performed in
accordance with the regulations and will not be inimical to tlre
common defense and security or to the health and safety of the
public. 10 C.F.R. § 50.82(e). If major dismantlement activities
will be delayed by first placing the facility in storage (SAFSTOR),
planning for the delayed activities may be less detailed, but
updated plans must be submitted and approved prior to the start of
dismantlement. 10 C.F.R. § 50.82(Q). 1f the licensee is an
electric utility, the decommissioning alternative selected in a

D-Plan is acceptable if it provides for completion of

]

|
|
]
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decommissioning within 60 years. 10 C.F.R. § 50.82(b)(1)(i). For
licensees that are not utilities, an alternative is acceptable "if
it provides for the completion of decommissioning without
significant delay,* but delayed completion will be considered only
when necessary to protect the public health and safety and must
meet certain criteria. 10 C.F.R. § 50.82(b) (1) (ii)."

The Commission’s regulations do not specify discrete
requirements for hearings associated with decommissioning. In
promulgating the rule, the Commission responded to concerns that
decommissioning decisions would be made without public input by
stating that "decommissioning involves amendment of the operating
license and the NRC rules provide an avenue for public input with
respect to license amendment." 53 Fed. Reg. at 24039.

In Shoreham, Petitioners, consistent with their challenges to
previous actions authorized after the termination of operation at
Shoreham, argued that decommissioning could not be authorized
without a prior hearing, and argqued that the Sholly procedures were
not applicable to an amendment of a POL or an amendment authorizing
decommissioning because such actions did not involve amendment of

an operating license. E.g., Petitions for Leave to Intervene

*’” There is no provision that addresses how a decommissioning
plan may be modified after the issuance of a decommissioning order.
Thus, it is not clear whether revisions to a plan may be authorized
by order or amendment, particularly if TS changes are needed.

The Shoreham decommissioning order outlined procedures for
taking limited actions not described in the plan and without prior
NRC approval as long as the NRC was given prior notice and the
changes were encompassed by the existing environmental or safety
analyses regarding the DJ-Plan. 57 Fed. Reg. 27078, 27079. The
order did not specify whether there would be any hearing rights
associated with changes requiring NRC approval.
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[DECOM], dated January 22, 1992, at 1-2. Due to the withdrawal of
Petitioners from the proceeding, that issue was not decided.

The facts surrounding Shoreham, however, demonstrate that a
facility might not require revision of its TSs to implement the
decommissioning plan. Unless the SAFSTOR option is selected and
radiological monitoring or active systems are required to maintain
safety of the spent fuel at the facility, no additional TS
revisions after removal of unnecessary operating requirements may
be needed at the defueled facility. The Shoreham POL removed
license conditions and TSs not needed for a permanently defueled
facility. It was not viewed as a step that commenced or authorized
decommissioning of a facility, in part, because the POL did not, in
and of itself, commit the licesnsee to a particular method of
decommissioning, or foreclose decommissioning considerations.

The Shoreham experience may be contrary to assumptions the
Commission made in promulgating the rule (and reflected in the
language of certain regulations) that all decommissionings woulad
require amendments to an operating license and that the issue of
hearing rights would be those traditionally offered with respect to
operating license amendments.‘® See 53 Fed. Reg. 24039; 10 C.F.R.
§§ 51.53, 51.95. No TS revisions were required after the issuance
of the POL (with associated TS changes) to implement the DECUN

option at Shoreham. If no TSs revisions are required to implement

** whether an application for a POL together with TS changes
removing requirements for operation will be sufficient to implement
other D~Plans is often dependent on the decommissioning option
selected. Fermi-1, for example, applied for TS changes subsegquent
to receiving its POL in connection with is application for approval
of its SAFSTOR D-Plan.
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actions listed in section 189%a(l) of AEA. As a result, the
approval would reguire no hearing rights. However, the discussion
in Section 1.B, supra, indicates that there may be certain
NEPA-based or safety-based prohibitions against some actions prior
to approval of a D~Plan. Therefore, approval of a D-Plan should
not be viewed as merely ministerial.

A better approach is to consider such approval, at a minimum,
as an authorization that 1lifts implied NEPA- or safety-based
prohibitions against commencement of decommissioning discussed
above. After approval, decommissioning can be undertaken without
NRC approval to the extent consistent with the license, technical
specifications, and 10 C.F.R. § 50.59 (no change in the facility
presents an unreviewed safety guestion). In this manner, plan
approval becomes a form of regulatory permission and in legal
effect a kind of "license." Although this "license™ may not be
among the licenses traditionally envisioned by the AEA, it would
represent a permission not only to “use" or "possess" a facility,
but also to dismantle the facility during the period prior to
termination of the Class 103 or 104b license and release of the
site for unrestricted use. If approval of a D-Plan is considered
a "license," the apprcval would have attendant hearing rights under
the first sentence of section 18%9a of the AEA. Inasnmuch as
decommissioning approvals are not among the actions listed as
reguiring a prior opportunity for hearing, a question remains
whether the hearing has to be completed prior to the effectiveness

of the D-Plan approval.

T
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questions under the existing license.’” This option is consistent
with the Commission’s statenments in promulgating the
decommissioning regulations that "decommissioning is carried out
under an amended license in accordance with the terms of the
decommissioning order® and that the "“Commission will follow its
customary procedures, set out in 10 C.F.R. Part 2 of the NRC Rules
of Practice, in amending Part 50 licenses to implement the
decommissicning process." 53 Fed. Reg. 24024. It also comports
with the general reguirements of 10 C.F.R. § 50.82(e), which
provides that after notice and making the requisite findings, the
Commission will approve the plan subject to any appropriate
conditions "and issue an order authorizing the decommissioning."

Based on the above, it is apparent that interested persons
will have a right to a hearing on approval of a D-Plan whether the
approval is ¢treated as a permission or 1license to conduct
decomnissioning or an amendment to an existing license. Under
current regulations, that hearing would be a formal adjudicatory
proceeding.

However one choses to characterize D-Plan approval, there
should be no efiect on whether the hearing is a prior hearing or a
post-effectiveness hearing. If a POL and revisions to technical
specifications have been issued (as was done in Shoreham) and no
other license revisions are required to implement the D-Plan, there

would be no statutory right to a prior hear.ng because hearing

 For example, the SAFSTOR option sometimes requires renewal
of license to cover the storage period and a priocr opportunity for
hearing has been offered.
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Appendix A: Shoreham Case History

The Shoreham Nuclear Power Station was licensed to operate on
April 21, 1989, but shut down in June 1989 pursuant to an agreement
between the State of New York and LILCO which provided that LILCO
would cease operations at Shoreham and would sell the facility to
the Long Isiand Power Authority (LIPA), a New York State agency,
for decommissioning.’®

Defueling was completed on August 9, 1989 and the fuel stored
in the spent fuel pool. LILCO thereafter began reducing staffing
at the facility and sought various 1license amendments and
exemptions to obtain relief from full-power license reguirements
not applicable to a defueled reactor.?

In July 1989, the Shoreham-Wading River Central School
District ("School District") and the Scientists and Engineers for
Secure Energy, Inc. ("SE2") filed petitions, pursuant to 10 C.F.R.

§ 2.206, asking the NRC staff to issue an order requiring LILCO to

! Although a full power license was issued, that authorization
was never used as Shoreham operated for only two effective full
power days under the terms of its earlier low power license.

¢ For example, beginning in December 1989, LILCO filed
applications seeking relief from regulations or license conditions
concerning emergency preparedness, physical security, fitness for
duty, property insurance, operator training, and decommissioning
funding. See Onsite Property Insurance Coverage Exemption, 55 Fed.
Reg. 18993 (May 7, 1990); Emergency Preparedness Amendment and
Exemption, 55 Fed. Reg. 31914, 31915 (August 6, 1990); Physical
Security Plan Amendments and Exemptions, 55 Fed. Reg. 25387
(June 21, 1990), 57 Fed. Reg. 4223, 4224 (February 4, 199%92);
Fitness for Duty Exemption (chemical testing), 55 Fed. Reg. 35223
(August 28, 1990); Operator Training Exemption, 56 Fed. Reg. 47108
(September 17, 1991); Decommissioning Funding Exemption, 56 Fed.
Reg. 61265 (December 2, 1952).










A-4

The Commission approved the staff’s planned actions, but
directed the staff to (1) obtain a written commitment from LILCO
that it would maintain the facility as described in SECY-89-247,
(2) require LILCO to submit staffing, maintenance and funding plans
for preventing degradation of Shoreham pending approval of license
transfer or decommissioning, and (3) ensure that LILCO maintained
the required emergency preparedness capability until their license
was amended. Staff Requirements Memorandum (SRM) on SECY-89-247
(August 25, 1989) (internal document).

In comments guoted in the SRM, Commissioner Curtiss stated
that LILCO was entitled to engage in any activities authorized by
its license and consistent with the regulations and there was no
legal basis to require preservation of systems required for
full-power operation. SRM on SECY-89-247 (August 25, 1989).
Commissioner Curtiss would have required compliance with applicable
license and regulatory provisions for, and staffing sufficient to
maintain, the plant in its mode (i.e., defueled), precluding only
those actions that would have a material and demonstrable impact on
decommissioning prior to the approval of the decommissioning plan
(D-Plan). Thus, actions that would materially and demonstrably
affect decommissioning methods or options, or substantially
increase decommissioning costs, would be precluded until approval
of the decommissioning plan. 1Id.

By letter dated September 19, 1989, LILCO committed to protect
systems reguired for safety in the defueled mode and systems
necessary for full-power operations (on a cost-effective basis)

consistent with its license and NRC regulations.
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In January 1990, LILCO infcrmed the NRC that it would not
place fuel in the reactor without NRC approval. iIn SECY-90-084
(March 12, 1990), the staff informed the Commission of the proposed
issuance of an order modifying the Shoreham license to prohibit
pl*cement of fuel in the .-eactor without prior NRC approval.®
Ao h the Commission did not object to the staff’s proposal,
Commissioner Curtiss asked to be advised of any actions that would
affect decommissioning methods, costs and options. SRM on
SECY-%0-084 (March 27, 1990).

On March 29, 1990, the NRC issued an immediately effective,
confirmatory order modifying the license to prohibit the reloading

of fuel into the reactor without prior NRC approvai ¢ Shortly

® SECY-90-054 also informed the Commission that the number of
licensed reactor operators at Shoreham was fewer than 30 (down from
60 at the time of the settlement agreement) and listed a number of
requests for licensing actions consistent with the defueled status
of the plant, including elimination of the requirement for the
local emergency response organization (LERO).

¢ confirmatory Order Modifying License, 55 Fad. Reg. 12758
(April 5, 1990). The Order stated:

The NRC has determined that the public health and
safety require that the licensee not return fuel to the
reactor vessel for the following reasons: (1) The
reduction in the licensee’s onsite support staff below
that necessary for plant operations, and (2) the absence
of NRC-approved procedures for returning to an
operational status systems and equipment that the
licensee has decided to deactivate and protect rather
than maintain until ultimate disposition of the plant is
determined. Such systems and equipment include all
emergency core cooling systems, most of the plant’s
safety-related systems, and most of the plant’s auxiliary
support systens. If LILCO were to place nuclear fuel
into the reactor vessel, this could result in a core
configuration that could become critical and produce
power without a sufficient number of adeguately trained
personnel to control operation. In addition, it 1is

{continued...)
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Petitioners sought reconsideration of the Commission’s ruling.
In October and November 1990, the Commission received amicus
comments frorm DOE, CEQ, Long Island Power Authority (LIPA), and the
State of New York. In CLI-91-2 (February 21, 1991), the Commission
affirmed its ruling that the scope of an EIS would be limited to
irppacts associated with decommissioning methods, reiterating that
the decision to terminate operations is not a federal action.
33 NRC at 70-71. The Commission also noted, without amplification,
that its ruling that NEPR did not require consideration of resumed
operation as a reasonable alternative wvas based on the
circumstances in Shoreham -~ the indisputable facts and
circumstances surrounding the licensee’s decision to terminate
operations at Shoreham and the Congressional action and other
statutory prerequisites before DOE or the NRC could require
operation of the facility. 33 NRC at 71-74.%

In CLI-91-4, 33 NRC 233 (April 3, 1991), the Commission stated
that its ruling in CLI-90-8 would not naecessarily exclude clainms
alleging "illegal segmentation® of the Shoreham decommissioning
process as beyond the scope of the Notice of Hearinyg on the three
licensing actions (Confirmatory Order, security plan and emergency
plan amendment). Although the Commission did not view the actions
as prejudicial to decommissioning options, the Commission noted

that 10 C.F.R. Part 51 provides that any party to a proceeding may

** This NEPA holding was an alternative basis for finding that
consideration of resumed operation way precluded, in addition to
the Commission’s determination that the broadest action the NRC
could consider was the approval of a decommissioning method, not
the private decision to terminate operations. CLI-91-8, 33 NRC
at 470.
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take a position and offer evidence on the aspects of the proposed
action within the scope of NEPA and Part S51. 33 NRC at 23§,
citing, 10 C.F.R. §§ 51.104(b), 51.34(b).' The Commission stated:

[A)Js a general proposition, it is within the scope of
NEPA and a proceeding cr any license amendment to claim
that the amendment reg.ires [EI1S] because it is an
inseparable segment of a larger major federal action with
a significant environmental impact . . . Thus, a claim
that the amendments at issue are an inseparable segment
of an NRC action on something else -~- such as the
approval of a decommissioning plan =-- and that approval
of such a decommissioning plan requires an EIS, would
normally be within the scope of the proceeding. Our
comments in CLI-90-8 were not intended to preclude the
Licensing Board as a matter of law and jurisdiction from
entertaining properly supported contentions that such an
EIS must be prepared at this time.

Id. at 236-37 (emphasis in original). The Commission acknowledged,
however, that the actions in question in Shoreham were wholly
separate from decommissioning and expressed substantial doubt that
Petitioners could make a credible showing on that point. Id.
at 237. Nevertheless, the Commissicn made it clear that, if
standing were demonstrated, the Board could consider a properly
pled contention alleging the need for an EIS on the actions. As
the Commission explained:
A properly pled contention will at a minimum need to
offer some plausible explanation why an EIS might be
required for an NRC decision approving a Shoreham
decommissioning plan and how these actions here could by
foreclosing alternative decommissioning methods or sonme

other NEPA-based considerations, constitute an illegal
segrentation of the EIS process.

* The Commission noted, however, that ™"[u]jnder 10 C.F.R.
§ 51.10(d), orders issued pursuant to 10 C.F.R. Part 2, Subpart B,
such as the Confirmatory Order . . . are not subject to these
requirements." 33 NRC at 236 n.1.
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14.2®
Activities Allowed Before D-Plan Approval
In December 1990, while the request for reconsideration of
CLI-90-8 was pending, the Director of NRR denied the 10 C.F.R.
§ 2.206 petitions, finding that LILCO satisfied all applicable
terms of its license, removal and storage of spent fuel were
activities normally associated with an operating license and were
permitted by TSs, and that LILCO was performing sufficient
maintenance and surveillance necessary to demonstrate operability
of systems regquired to be operable at all times. DD-90-8, 32 NRC
at 475-77. As the Director stated:
The NRC has determined that LILCO’s decision to defer
maintenance on systems and components unnecessary to
support their current configuration is a reascnable
action. This deferral of maintenance renders these itenms
inoperable, and surveillance requirements are not
applicable to inoperable egquipment. These systems and
components are not required by the terms of LILCO’s
license or the NRC’s regulations to be operable in a
defueled condition. If the Licensee were to resume
operation after shutdown, it would be obligated to
perform all required maintenance and surveillance
activities to restore system and component operability.
Id. at 477. With respect to the claim that the actions were part
of decommissioning, the Director stated:
LILCO has not engaged in decommissioning of the facility.
None of the actions taken at Shoreham are inconsistent
with the operation of the facility by some entity other
than LILCO, and the NRC does not consider LILCO’s actions
to date to be "irreversible."
Id. at 478. The Director further observed that 10 C.F.R.

§ 51.95(b) reguires applicants for a license amendment authorizing

1* The Commission never defined the term "other NEPA-based
considerations” in any of its Shoreham decisions.
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planned shipment of fuel support czstings and peripheral pieces
offsite based on the view that the OL precluded actions that would
prevent a timely restart (or move irreversibly toward
decommissioning) and based on LILCO’s September 198% commitment to
protect systems necessary for full-power operation. SECY-91-014
(January 19, 1991). The staff argqued that (1) an operating license
precluded certain license actions that would prevent a timely
restart (or move irreversibly toward decommissioning),?® (2) LILCO
had committed in September 1989 to protect systems necessary for
full-power operation, and (3) that the planned disposal was more
than the minor component disassembly permissible prior to approval
of a decommissioning plan. In addition, the staff argued that such
shipment was not permissible until the issuance of a POL and that
any 10 C.F.R. § 50.59 analysis for Shoreham would be based on the
effect of the change on a plant licensed to generate power, and
viewed the shipment as more than minor component disassembly
permissible without approval of a D-Plan.”

Although the Commission approved denial of the shipment (SRM,
dated February 21, 1991), Commissioner Curtiss reiterated that
there was no basis to require preservation of systems for full
power operation. In addition, he argued that operation was not the

relevant baseline for a § 50.59 analysis since the Confirmatory

¢ The Staff noted that approximately 60 weeks would be needed
to fabricate replacement parts for the facility. SECY-91-014,
at 4-5.

1 This position illuminated the staff’s view that a POL is a
mzjor turning point in the decision to decommission the facility.
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30498 (August 21, 19%0). In addition to authorizing possession-
only of the facility, the licensee sought revision of its TSg to
reflect the defueled status of Shoreham. In September 1990, the
Petitioners again filed petitions to intervene, arguing that an EIS
on decommissioning, approval of decommissioning plan and a prior
hearing vere required before a POL could issue.

In CLI-%91-1 (January 24, 1991), the Commission ruled that
(1) LILCO’s request for a defueled operating license was a regquest
for a POL, (2) "the decommissioning rules do not contemplate that
a POL would, in normal circumstances, need be preceded by
submission of any particular environmental information or
accompanied by any NEPA review related to decommissioning"?® and
(3) the rules do not require the submission of any preliminary or
final decommissioning information before a POL could issue. 33 NRC
l, 5-7 (1991).

In May 1991, the staff sought permission to issue an
immediately effective amendment that would reduce the operating
license to a POL, finding that the amendment involves NSHC. See
SECY-91-129 (May 13, 1991).% The following month, the Commission
authorized the issuance of the POL, denying Petitioners’ requests

to reconsider it rulings in CLI-90-8 and CLI-91-2, to hold further

® The Commission noted that, although 10 C.F.R. § 51.95(b)
requires a supplemental review in connection with approval of the
final decommissioning plan, "“the categorical exclusion applicable
to POLs in 10 C.F.R. § 51.22(c)(9) was left unchanged.® 33 NRC
at 6.

2 In recommending issuance of the POL, the Staff stated its
view that the POL would enable LILCO to ship the reactor internals
to Barnwell under § 50.59. SECY-91-129 (May 13, 1991) at 6.
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adjudicatory proceedings in abeyance, and to direct the staff to
cease review of all other pending applications for amendments to
the Shoreham license. CLI~91-8, 33 NRC 461 (1991). The Commission
emphasized that any court decision affecting the validity of the
Shoreham settlement would not affect its primary holding in
CLI-90-8, 32 NRC 207-08 and CLI-91-2, 33 NRC at 70-71, that the
decision not to operate Shoreham is a private decision and that
NEPA only requires the NRC to consider alternative methods of
decommissioning. CLI-91-8, 33 NRC at 469-70.

The POL (an amendment to the operating license) was issued
based on a2 final determination of NSHC,? but its effective date
was stayed until July 19, 1991, in accordance with a brief
administrative stay. See CLI-91-8, 33 NRC at 471-72. The POL
prohibited operating the facility at any powver level, revised the
TSs to remove or modify requirements applicable an operating
facility. The POL, bhowever, allowed activities such as
decontamination and component disassembly, as long as the
activities did not substantially affect decommissioning methods,
options or costs. See POL SE at 17-18.

Petitioners sought Commission and judicial review of the
decision to issue a POL, but were unsuccessful. CLI-91-10, 34 NRC
1l (1991); Shoreham Wading River Central School District v. KNRC,
___(July 18, 199%1); id., 112 S. Ct. 9 (1991). When the Commission
declined to stay the effectiveness of the POL to enable a2 Supreme

Court Justice to hear Petitioners’ appeal, it acknowledged that

%2 56 Fed. Reg. 28434 (June 20, 1991).
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LILCO could take actions under the POL that would render full-power
operations moot. CLI-91-10, 34 NRC at 2.%

License Transfer

In February 1992, the staff sought permission to issue an
immediately effective amendment (with a final determination of
NSHC) approving the transfer of the Shoreham POL *o LIPA during the
pendency of the Petit)._.aers’ hearing regquests, which alleged that
license transfer was a interdependent part of decommissioning that
could not be granted without a prior hearing. SECY-92-041
(February 6, 19%2).

In CLI-92-4, 35 NRC 69, 76-81 (1992), the Commission concluded
that a license transfer is not an amendment, but a separate and
distinct action under the AEA that could be approved by order
without a pre-effectiveness or prior hearing. The Commission found
that Section 189a(1) of the AEA only requires a pre-effectiveness
hearing on applications for construction permits, an operating
license, or certain amendments to construction permits or operating

licenses. CLI-92-4, 35 NRC 69, 76-77.%

2 In a letter dated December 11, 1991, LILCO informed the
staff that LILCO had acted consistent with the stipulation in
SECY-91-129 that no actions foreclose decommissioning options or
substantially increase costs or constitute an unreviewed safety
question under 10 C.F.R. § 50.59. LILCO’s actions included core
borings in the biological shield wall and the reactor pressure
vessel to conduct radiation surveys, removal of reactor water
clean-up piping and pressure vessel mirror insulation, shipment of
salvageable pumps and control rod blade guides to other reactors,
and initiation of the process of segmenting and@ removing the
reactor pressure cavity shield blades.

#  Amendments that involve no significant  hazards
considerations may be made effective without a prior hearing.
42 U.S.C. § 2239(a)(2). Of course the Commission may order that a

(continued...)
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requiring an opportunity for a pre-effectiveness hearing.

SECY~-92~140 at 3-4,. ‘
Indicating that other interpretations were possible, the staff

opined that "a decommissioning order does not, itself, constitute

an operating license or an amendment of the outstanding
posseseion-only license, but permits the conduct of activities
which are ancillary to the possession-only license." Id. at 4.
Since the order would not modify fundamental provisions in the POL,

it could be issued without a prior hearing and any amendments to

the POL necessary to inplement the decommissioning plan would be
processed using the traditional license amendment procedures. Id. '

The staff noted that, alternatively, a decommissioning order,
could be generically treated as another type o.” license amendment
which could be made immediately effective using the NSHC
determination permitted by the Sholly procedures. JId. at 4-5; See

10 C.F.R. § 50.90-50.92. The staff observed, however, that

approval of the LIPA plan would "permit irreversible actions to be
taken inasmuch as the licensee’s method of decommissioning is the

DECON alternative, and could affect the ability to select another

that the D-Plan could be implemented safely without significant

environmental impact, the staff asked the Commission to approve the

l
l
)
decommissioning alternative.® JId. (footnote omitted).?* Finding i
|
|

%6 Notably, the POL had already made it possible for the
licensee to drill holes in the reactor vessel, sever vessel piping, l
thus rendering the plant inoperable. Id. at 6. The Staff reported
that LIPA had informed the NRC that it intended to start |
dismantling the reactor pressure vessel and internals promptly |
after approval of the decommissioning in anticipation of offsite ‘
disposal before the end of 1992.






Appendix B: Regulations That Do Not Expressly Apply To A POL

This table identifies those sections of Part 50 which address
requirements for a "holder of an operating license"™, a "license
authorizing operation", a "license to operate", and "an applicant
and holder of an operating license®. Since "possession-only” of
a reactor (whether by means of a POL or confirmatory order) is not
inentioned in these sections, the NR~T should decide whether these
sections shouid be amended to include the same or similar
requirements fcr such licenses. A brief analysis cf the sections

listed in the table is provided l.-iow.

50.30(a) Filing of application for licenses; oath
or affirmation. "a license to ...
operate a production or utilization
facility"

50.30(4d) "or an amendment to an application for a

license to...operate a production or
utilization facility for the issuance"

50.33(k) (2) Contents of applications; general
information.
“each holder of an operating license for
a production or utilization facility"

50.34 (b) Final safety analysis report.
"Each application for a license to
operate a facility...."

50.34(c) Physical security plan.
“Each application for a 1license to
operate a production or utilization
facility...."

50.34(d) Safeguards contingency plan.
"Each applicant for a license to operate
a production or utilization facility ..."

50.36(a) Technical specification
"Each applicant for a license authorizing
operation of a production or utilization
facility ..."
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Sections 50,30(a): 50,30(d)

Section 50.30(a) requires the filing of Part 50 license
applications and amendments under oath or affirmation. Because a
request for a POL is a request for an amended operating license,
these provisions could be revised to clarify that applicability to
POLs

Section 50.33

Section 50.33 sets forth the requirements for general
information necessary for the contents of an application for either
a construction permit or operating license and regquires an
applicant to identify the “class of license applied for." This
regulation should be amended to expressly apply to a POL or to add
a separate section outlining what information should be provided
with a POL application.

Sections 50.34(b): 50.34(c).(d).(a): %0.71(e)

Section 50.34 requires an application for a "license to
operate" to include a final safety analysis report (FSAR). Because
it could be assumed that is does not apply to POL applicants, the
section could be amended to require the submission of a defueled
SAR. The record requirements of 50.71 should also be revised to
tailor them as necessary to requirements needed for holders of a
POL.

Sections 50.36(a)(b);: 50.36a; %0,36b

These sections contain requirements regarding technical
specifications and environmental conditions for each "license
authorizing operation of a production or utilization facility."

Because some decommissioning activities, particular SAFSTOR, may be

-— - - -
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controlled by TSs, and TSs are in effect under a POL, these
sections could be revised to clarify their applicability to a POL.

Sections 50.44(c) (3) (vii) (A), (B),(c); 50.46(a)(3)(i); 50.48;
50.49(g); 50.54(k); 50.62; 50.63; 50.65(a)(1l); 50.73(a);

50.75(p): 50.75(d)

Each of these sections sets forth requirements for "holders of
operating licenses.” It should be confirmed that these provisions
need not apply to entities only authorized to possess, but nc*%
operate, a nuclear powver plant.

Sections 50.54(q)

These sections set forth emergency plan regquirements for
licensees who are authorized to possess and operate a nuclear power
reactor (and those who are authorized to possess and/or operate a
research reactor). The emergency planning requirements for
"possession-only"” of a nuclear power reactor should be clarified.

Sections 50.59(aj(1): 350,59(c)

These sections allow holders of a 1license "authorizing
operation of a production or utilization facility" to make changes
without prior NRC approval. While a POL does not authorize
operation, the Commission has indicated that § 50.59 is available
to licensees after issuance of a POL. Thus, the regulation should
be amended to make it applicable to holders of a POL (or others not

authorized to operate).









