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U.S. Department of Justice 

Office of Legal Counsel 

Washington, D.C. 20530 

July 31,2012 

Re: FOIA Tracking No. FY12-099 

This responds to your Freedom of Information Act ("FOIA") request to the Office of 
Legal Counsel dated June 12, 2012. We assigned your request tracking number FY12-099. The 
four records you requested are enclosed. At the request of the Central Intelligence Agency, we 
have redacted footnote 8 of the memorandum for the Director of the Information Security 
Oversight Office dated October 5, 1999, pursuant to Exemption Three ofFOIA, 5 U.S.C. 
§ 552(b)(3). The information contained in footnote 8 concerns intelligence sources and methods 
and is therefore protected from disclosure under section 102A(i)(l) ofthe National Security Act 
of 1947, as amended (codified at 50 U.S.C. § 403-1(i)(1)). 

Insofar as one of the records you requested has been partially redacted, you have the right 
to file an administrative appeal. You must submit any administrative appeal within 60 days of 
the date of this letter by mail to the Office of Information Policy, United States Department of 
Justice, 1425 New York Avenue, Suite 11050, Washington, D.C. 20530, or by e-mail to 
DOJ.OIP.AdministrativeAppeal@usdoj.gov. Both the letter and the envelope, or the e-mail, 
should be clearly marked "Freedom oflnformation Act Appeal." 

Enclosures 

Sincerely, 

/iu//.~ 
Paul P. Colborn 
Special Counsel 
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Testimony Before the 

United States Senate Committee on the Judiciary 

on 

A Proposed Flag Desecration Constitutio~ Amendm~nt 

Randolph D. Moss 
Acting Assistant Attorney General 

Office of Legal Counsel 
United States Department of Justice 

April20, 1999 

Mr. Chairman, and Members of the Committee:· 

.· 

As you know, in 1989 the Supreme Court held in Texas v. Johnson1 that a State could 

not, consistent -with the First Amendment, enforce a statute criminalizing flag desecration 

against a demonstrator who burned an American flag. In 1990, in. United States v. ~ichman,2 

the Court held that th~ First Amendment prohibited the convict~on of demonstrators for flag 

burning under a federal statute that criminalized mutilating, defacing, or physically defilin~ an 

American flag. 

• In 1995. Waiter Dellinger, Assistant Attorney General, Office of Legal Counsel, provided substantially 
similar testimony to the Subcommittee on the Constitution, Federalism, and Property Rights of the Unite4 States 
Senate Judiciary Committ;ee regarding S.J. Res. 31, A Bill Proposing an Amendment to the Constitution of the 
U~ted States to Grant Congress and the Stites the Power to Prohloit the Physical Desecration of the Flag of the 
United States. 

' 1:491 u.s. 397 (1989). 

2 496 u.s. 310 (1990). 
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For uine years, then, the flag bas been left without any statutory protection against 

desecration. For nine years, one thing, and only one thing, has stood. betWeen the flag and its 

~· . 
routme desecration:. the-fetct that the flag, ~ 11 pg!~nt SJQlQol of ~II that is best abOut our 

Country, is justly cherished and revered by nearly all Americans. Chairmaii Hatch has 

eloquently described the flag's status among the Ame~ican people: 

The American flag represents in a way nothing else can, the common bond 
shared by a very diverse people. Yet whatever our differences of party, 

· politics, philosophy, race, religion, ethnic background, economic status, social 
status, or geographic region, we are united as Americans. That unity is 
symbolized by a unique emblem, the American flag.3 

It is precisely because of the meaning the flag has for virtual~y all.Americans that the 

last nine .years have witnessed no outbreak of flag burning, but oniy a few isolated instances. 

If proof were needed, we have it now:· with or without the threat of criminal penalties, the flag 

\..._,- is amply· protected by its unique stature as an embodiment of national unity and ideals. 

It is against this background that one must assess the need for a'constitutional 

amendment (S.J. Res. 14) that would provide Congress with the "power. to prohibit," and 

presumably impose criminal punishment for, the "physical desecration" of the American flag. 

Such an amendment would run counter to our traditional resistance, dating back to the time of 

the Founders, to resorting to the amendment process. Moreover, the amendment, if passed, 

would for the first time in our history limit the individual liberties protected by the Bill of 

Rights, adopted over two centuries ago. Whether other truly exigent circumstances justify 

altering the Bill of Rights is a question ·we can put to one side here. For you are asked to 

3 141 Cong. Rec. S421S (daily ed. Mar. 21, 1995}. 
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\.._..,- assume the risk inherent in crafting a first-time exception to the Bill of Rights in the absence of 

any meaningful evidence that the flag is in danger of losing its symbolic value. Moreover, the 

proposed amendffieiit Before YoU woUld' create legislative power-ofunccrt!lin dimension-to 

override the First Amendment and other constitutional guarantees. For these reasons, the 

proposed amendment - and any other proposal to amend the Constitution in order to punish 

isolated acts of flag burning - should be rejected by this Congress. 

I. 

At the outset, and out of an abundarice of caution, I would like to emphasize that the 

Administration's view on the wisdom of the proposed amendment does not in any way reflect a 

lack of appreciation for the proper place of the _flag in our national community. The President 

\.,/ always has and always will condemn in the strongest of tenns those who wouid denigrate the 

-symbol of our Country's highest ideals. The President's record and statements reflect his long-

standing commitment to protection of the American flag, and his profound abhorrence of ~ag -

burning and other forms of flag desecration. 

To conclude that flag desecration is abhorrent and that it should-be resoundingly and 

unequivocally condemned, however, is not to conclude that we should for the first time in our 

Nation's history cut back on the individual Iiberti~ protected in the Bill of Rights. As James 

Madison observed at the founding, amending the Constitutiqn should be reserved for "great 

and extraord~ occasions. "4 This caution takes on unique force, moreover, when we think 

J 
J: 

4 The Federalist No. 49, at 314 (James ~adison) (Clinton Rossiter ed., 1961). 
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\..__. of restricting the Bill of Rigqrs, _for irs guar.mtees are premised on an unclouded sense of 

pennanence, ~ sense that they are inalienable, a sense that we as a society are committed to the 

~-=.. . - - .. 
·proposition that the fundamental prorec~onsoftlle Bill of-Rights should-be left-alOne •. I~ is . . 
against this background that the Administration has concluded that the isolated incidents of flag 

desecration that have occurred since 1989 do not justify ~endirig the Constitution in this 

significant respect. 

II. 

The text of the proposed amendment is short enough to quote in full: "The Congress 

shall have power to prohibit the physi~ desecration of the flag of the United States. nS The_ 
. 

sco~ of the amendment, however, is anything b1;1t clear, and it fails to state e~plicitly the 

\.._.., degree to which it overrides other com~tutional guarantees. Accordingly, even if it were 

appropriate to create ~ exception to the Bill of Rights in some limited manner; it is entirely 

unclear how much of the Bill of Rights ~e proposed amendment would trump. 

By its terms, the proposed amendment does no more than confer affirmative power 

upon Congress to legislate with respect to the flag. Its wording is similar to the power­

conferring clauses found in Article I, Section 8 of the Constitution: "Congress shall have 

power to lay and collect taxes," for instance, or "Congress shall !J.ave power ..• to regulate 

commerce • • • among the several states." Like those powers, and all powers granted 

s S.J. Res. 14. See also H.J. Res. 33 (same). 

-4-
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\__.. goverrunent by the Constitution, the authority given by the proposed amendment would seem 

to be limited by the Bill of Rights and the Fourteenth Amendment. 

&r.~. • • 

The text of the proposed ameii(fineiit does not purport to exempt· the exerc~e of~~ 

power conferred from the constraints of the First Amendment or any other constitutional 

guarantee of individual rights. Read literally, the amendment would not alter the: result of the 

decisions in Johnson or Eichman, holding that the exercise ofstate and congressional power to 
. 

protect the symbol of the flag· is subject to First and Fourteenth Amendment limits. Instead, by 

its .li~ral text, it would simply and unnecessarily make explicit the governmental power to 

legislate in th~s area that always has been assumed to exist. 

'To give the proposed amendment meaning, then, we must read into it, consistent with 

i~ sponsors• intent, at least some restriction on the First Amendment freedoms identified in the 

\.._.. Supreme Court's. flag decisions. It is profoundly difficult, however, to identify just how much 

of the First AmC?ndment and the rest of the Bill of Rights is superseded by the amendment. 

Once wt; .have departed, by necessity, from the proposed amendment's text, we are in 

uncharted territory, and faced with genuine uncertainty as to the extent to which the 

amendment will displace the protections enshrined in the Bill of Rights. 

We do not know, for instance, whether the proposed amendment is intended, or woul~ 

be interpreted, to authorize enactments that otherwise would violate ~e due process "void for 

vagueness" doctrine. In Smith v. Goguen,6 the Court reversed the conviction of a defendant 

who had sewn a small flag on the seat of his jeans, hol~ing that. a state statute making it a 

' :J 

6 415 u.s. 566 (1974). 
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\_.., crime to "treat contemptuously" the flag was unconstituticnaliy vague. We cannot be certain 

that the vagueness doctrine applied in Smith would limit as well prosecutions brought under 

iawsenacied pursuant io the-proposed-amendment. 
• ...· 

Nor is this a matter of purely hypothetical interest, unlikely to have much practical 

import. The proposed amendment, after all, authorizes laws that prohibit "physical 

desecration" of the flag, and "desecration"· is not a term that readily admits of objective 

definition. On the contrary, "desecrate" is defined to include such inherently subjective 

meanings as "profane" and even "treat contemptuously" itself. Thus, a sta~te tracking the 

lan~age of the amendment and making it a crime to "physically desecrate" an American flag 

would suffer from the same defect as the statut_e at issue in Smith: it would "failO to draw 

reasonably "clear lines between- the kinds of nonceremonial treatment that are criminal and those 

that are not. "7 

The term "flag of the United S~tes" is similarly "unbounded, "8 and by-itselfprovides 

no guidance as to whether it reach:es unofficial as weJl as official flags, or pictures or 

representationS of flags created by artists as well as f_lags sold or distributed for traditio1!31 

display. Indeed, testifying in favor of a similar amendment in 1989, then-Assistant Attorney 

General William Barr acknowledged that th~ word "flag" is so elastic that it can be_stretched to 

cover everything from cloth banners with the characteristics of the official flag, as defined by 

statute,9 to "any picture or representation" of a tiag, including "posters, murals, pictures, [and] 

7 415 u.s. at 514. 

•,ra. at 575. 

9 ~4 u.s.c. § 1. 
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\..._., buttons. "10 And while a statute C!nacted pursuant to the amendment could attempt a limiting 

definition, it need not do so; the amendment wool~ authorize as well a statute that simply 

pro~ted desecration-of -"any flag-ofthc·United-states." Again, sue~-~ ~~~te would 

implicate the vagueness doctrine applied in Smith, and raise in any. enforcement action the 

question whether the empowering amendment overrides due process guarantees. 

Even if we are prepar~ to assume, or the language of the amendment is modified to 

make clear, that the proposed amendment would operate on the First Amendment alone, 

important questions about the amendment's scope remain. Specifically, we still face the 

question whether the powers to ~e e?Cercised under the amendment would be freed from all, or 

only some, ·First Amendment constraints, and, if the lattc;r, how we will know which 

constraints remain applicable. 

An example inay help to illuminate the significance of this issue. In R.A.V. v. City of 

St. Paul, 11 decided in 1992, the Supreme Court held that even when the First Amendment 

permits regulation of an entire ~tegory of ~peech or expressive conduct, it does not 

necessarily permit the government to regulate a subcategory o~ the otherwise proscribable 

speech on the basis.of its particular message. A government acting p~suant to the proposed 

amendment wotild be abl~ to prohibit all flag desecration, 11 but, if R.A. V. retains its force in 

10 Measures to Protect the Physical Integrity of the American Flag: Hearings on S. 1338. H.R. 2978. and 
• S.I. Res. 180 Before the Senate Comm· on the JudiciarY, IOlst Cong •• 1st Sess. 82..SS (1989) ("1989 Hearings"], 

I • 

II 505 u.s. 3TI (1992). 

11 Even a statute that prohibited all flag desecration would be in tension with the principle of R.A. V. 
Although a few acts done with a flag could be considered a "desecration" in all contexts, that would not be the 
case With burning, for example. Only some bui:nings could be prohibited by statutes adopted under tbe proposed 

· 'amendment. Respectful burning of tbe flag will remain legal after tbe amendment's adoption as before. See 36 
U.S.C. § 176(k) ("The flag, when it is in such condition that it is no ionger a fitting emblem for display, should 

-7-
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\'-"' lhh; context,, a government could not prohibit only those instances of flag desecration that 

communicated a particularly disfavored view. Statutes making it a crime - or an enhanced 

penaUy offe~e- fo wpliysitally desecrate a flag of-the-United States jn 9ppositiO!J."to United 

.States military actions," for instance, would presumably remain impermissible. 

This result obtains, of course, if and only if the proposed amendment is understood to 

confer powers that are limited by the R.A. V. principle. If, on the other hand, the proposed 

amendment overrides the whole of the First Amendment, or overrides some select though 

unidentified class of principles within which R.A.":f. falls, then there remains no constitutional 

obj~tion to the hypothetical statute posited above. This is a distinction that makes a 

differ.ence, as I hope this example shows, and it should be immensely troubling to anyone 

considering the amendment that its text leaves us with no way of knowing whether the rule of 

R.A.V.- or any· other Fh"st Amendment prin~iple- would limit governmental action if the 

amendment became part of the Constitution. 13 . 

be destroyed in a dignified way, preferably by burning."). What may be prohibited is only that destruction of a 
flag th:lt communicates a particular message, one of disrespect or contempt. The conclusion that a particular act 
of burning is a "desecration• may require in most instances consideration of the particular message being 
conveyed. 

u Another proposed amendment, contained in HJ. Res. 5, provides: "The Congress and the States shall have 
power to prohibit the act of desecration of the flag, of the United States and to set criminal penalties for that act." 
Not only does the phrase "act of desecration• appear to be broader, and more vague, than the term "physical 
desecration• in S.J. Res. 14 and H.J. Res. 33, but H.J. Res. S also grants the power of prohibition to the fifty 
States'~d an uncertain number of local governments. That raises, of course, the interpretive question whether 
state legislatureS acting under the amendment would remain bound by state constitutional free speech guar.wtees, 
or whether the proposed amendment would supersede state as well as federal constitutional provisions. 

-8-
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III. 
-. 

.fhave.-real-doubts about-whether ~~e j~!e_rpretjve concerns could be resGlved fully by 

even the most artful of drafting. Any effort to constitutionalize an exception to the Bill of 

Rights necessarily will produce significant interpretive difficulties and uncertainty, as the 

courts attempt to reconcile a specific exception with the general principles that remain. 

But even assuming, for the moment, that all of the interpr~tive difficulties of this amend.ment 

could be cured, it would remain an ill-adv~ed departure from a constitutional history marked 

by a deep reluctance to amend our most fundamental law. The Bill of Rights was ratified in 

1791. Sin~ th~t time, over tWo hu~dred years ago, we have not once amen4ed the Bill of 

Rights. Anc,l this is no historicaL accident, rior a product only of the difficulty of the 

\..._.. amendment process itself. Rather, our historic unwillingness to tamper with the Bill of Rights 

reflects a reverence for the Constitution that is both entirely appropriate and fundamentally at 

odds with turning that document into a fofl:Ull for divisive political battles. Indeed, part of the 

unique force, security, and stature of our Bill of Rights derives from. the widely-shared belief 

that it is permanent and enduring. 

The Framers themselves understood that resort to the amendment process was to be 

sparing ~d reserved for "great an~ extra~rdinary occasions. "14 In The Federalist Papers, 

:James Madison warned againSt using the amendment process as a devi~ for correcting every 

perceived constitutional defect, particularly when public passions are inflamed. He stressed 

14 The Federalist No. 49, at 314 (James Madison). 
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\_.., that "frequent appeals would, in great measure, deprive the government of that veneration 

which time bestows 9n everything, and without w~ich ~erhaps the wisest and freest 
...... 

goverrunents WOUld notposs~s qt~ requi~ite $_!abili!Y· "15 -· 

The proposed amendment cannot be reconciled ~ith this fundamental and historic 

understanding of the integrity of ~e Constitution. I think perhaps Charles Fried, who served 

with distinction as Solicitor General under President Reagan, made the point best when he 

testified against a similar proposed amendment in 1990: 

The flag, as all in this debate agree, symbolizes our nation, its history, its 
values. We love the flag because it symbolizes the United States; but we must 
love the Constitution even more, because the Constitution is not a symbol. It is 
the thing itself. 16 

N. 

\._,.- Americans are free today to display the flag respectfully, to ignore it entirely, or to use 

it as an expression of prates~ or reproach. By overwhelming numbers, Americans have chosen . 
the first option, and display the flag proudly. And what gives this gesture its unique symbolic 

meaning is the fact that the choice is freely made, uncoerced by the government. Were it 

otherwise - were, for instance, respectful treatment of the flag the only choice constitutionally 

available - then the respect paid the flag by millions of Americans would m~ something 

different and perhaps something less. 

u See id. at 314-17. See also 1989 Hearings at 720-23 (statement of Professor Henry Paul Monaghan, 
Columbia University School of Law). 

I§: Proposing an Amendment to the Constitution Authorizing the Congress and the States to Prohibit the 
Physical Desecration of the American Flag:' Hearing Before the Senate Comm. on the Judiciary, lOlst Cong., '2d 
Sess. 110 (1990). 
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U.S. Department of Justice 

Office ofLegal Counsel 

Office of the Assistant Attorney General Washington, D.C. 20530 

October 5, 1999 

MEMORANDUM FOR STEVEN GARFINKEL 
DIRECTOR, INFORMATION SECURITY OVERSIGHT OFFICE 

From: Randolph D. Mos(/(fdA1 
Acting Assistant Attorney General 
Office of Legal Counsel 

Re: ISCAP Jurisdiction Over Classification Decisions by the Director of 
Central Intelligence Regarding Intelligence Sources and Methods 

This memorandum responds to a request that we resolve a dispute between members of 
the Interagency Security Classification Appeals Panel ("ISCAP") over whether determinations 
made by the Director of Central Intelligence ("DCI") about the classification of information 
pertaining to intelligence sources and methods are subject to substantive review by IS CAP. The 
Director of the Intelligence Security Oversight Office ("ISOO") and the General Counsel of the 
National Archives and Records Administration ("NARA") take the view that such determinations 
by the DCI are subject to substantive IS CAP review; the DCI takes the contrary view. 1 We 
conclude that the DCI's determinations are subject to substantive ISCAP review. 

I. 

The Supreme Court has recognized that the President possesses constitutional authority to 
classifY and control access to information bearing on national security: 

The President ... is the "Commander in Chief of the Army and Navy of the United 
States." U.S. Const., Art. II, § 2. His authority to classifY and control access to 
information bearing on national security ... flows primarily from this 
constitutional investment of power in the President and exists quite apart from any 

1 The initial request for this opinion was made by the Director, ISOO. See Letter for Janet Reno, Attorney 
General, from Steven Garfinkel, Director, ISOO (Mar. 23, 1999). The request was joined subsequently by the 
General Counsel ofNARA. See Letter for Randolph D. Moss, Acting Assistant Attorney General, Office of 
Legal Counsel, from Gary M. Stem, General Counsel, NARA (June 8, 1999). The DCI submitted a statement of 
his legal position on May 14, 1999. See Letter to Randolph D. Moss from Robert M. McNamara, Jr., General 
Counsel, Central Intelligence Agency (May 14, 1999) ("DCI Initial Submission"). Responses to the DCI 
statement were submitted by ISOO and NARA. See Memorandum for Paul P. Colborn, Special Counsel, Office 
of Legal Counsel, from Steven Garfinkel (June 8, 1999); Memorandum of Law to Department of Justice, Office 
of Legal Counsel, from Gary M. Stem (June 8, 1999). The DCI then replied to those responses. See 
Memorandum of Reply from Robert M. McNamara, Jr. (June 28, 1999) ("DCI Reply"). 
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explicit congressional grant. . . . This Court has recognized the Government's 
"compelling interest" in withholding national security information from 
unauthorized persons in the course of executive business. . . . The authority to 
protect such information falls on the ~resident as head of the Executive Branch 
and as Commander in Chief 

Department of the Navy v. Egan, 484 U.S. 518, 527 (1988) (citations omitted). 

Pursuant to this constitutional authority, Presidents starting with Harry Truman have 
issued executive orders in order to formalize the classification process for preserving the secrecy 
of national security information. On April17, 1995, President Clinton issued the currently 
applicable order, Executive Order No. 12,9~8, entitled "Classified National Security Information," 
60 Fed. Reg. 19825 (1995) ("the Order"), to"prescribe[] a uniform system for classifying, 
safeguarding, and declassifying national security information." M:., Preamble. The present 
dispute concerns provisions of the Order that govern the declassification of information and 
authorize ISCAP to review certain declassification decisions. 

The Order provides that information may be declassified2 through one of three different 
mechanisms- "Automatic Declassification," "Systematic Declassification Review" or "Mandatory 
Declassification Review:" The Order's automatic declassification provisions require the 
declassification of"all classified information contained in records that (1) are more than 25 years 
old, and (2) have been determined to have permanent historical value under title 44, United States 

· Code," "whether or not the records have been reviewed." Id. § 3.4(a).3 An agency head may 
exempt certain information from automatic declassification, including information which, if 
released, 

should be expected to ... reveal the identity of a confidential human source, or 
reveal information about the application of an intelligence source or method, or 
reveal the identity of a human intelligence source when the unauthorized disclosure 
of that source would clearly and demonstrably damage the national security 
interests ofthe United States. 

Id. § 3.4(b)(I). An ~gency head who exercises this exemption authority must notify the Director 
ofiSOO, in his or her capacity as the Executive Secretary ofiSCAP, of the information the 
agency proposes to exempt and, "except for the identity of a confidential human source or a 
human intelligence source, [must provide] a specific date or event for declassification of the 

2 
The Order defmes "declassification" as "the authorized change in the status of information from classified 

information to unclassified information." Id. § 3.1(a). 

3 
The Order provides that such automatic declassification is to occur "within 5 years from the date of this 

order. • Jd. § 3.4(a). Thereafter, information is automatically declassified •no longer than 25 years from the date 
of its original classification. • Jd. 

-2-
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information." lll, § 3.4(d){3). ISCAP "may direct the agency not to exempt the information or 
to declassify it at an earlier date," and the agency may appeal any such direction to the President. 
Id. Information exempted from automatic disclosure, however, "shall remain subject to the 
mandatory and systematic declassification review provisions" of the Order. Id. § 3.4{f). 

The Order's systematic declassification review provisions require each agency to 
"establish and conduct a program for systematic deClassification review'' that prioritizes record 
review based on either the recommendations of an Information Security Policy Advisory Council 
established by the Order, or the degree of researcher interest in the information and the likelihood 
of declassification upon review. Id. § 3.5(a). This program applies "to historically valuable 
records exempted from automatic declassification under section 3.4." Id. The DCI is authorized 
to establish special procedures for the systematic review of"information pertaining to ... 
intelligence sources or methods." Id. § 3.5(c). 

Under the Order's mandatory declassification review provisions, each agency head must 
develop procedures "to process requests for the mandatory review of classified inforination." Id. 
§ 3.6(d). Section 3.6(a) provides that 

[ e ]xcept as provided in paragraph (b) below, all information classified under this 
order or predecessor orders shall be subject to a review for declassification by the 
originating agency if: (I) the request for a review describes the document or 
material containing the information with sufficient specificity to enable the agency 
to locate it with a reasonable amount of effort; (2) the information is not exempted 
from search and review under the Central Intelligence Agency Information Act; 
and (3) the information has not been reviewed for declassification within the past 2 
years. 

Id. § 3.6(a) (emphasis added). Section 3.6(b) exempts from mandatory declassification review · 
information originated by the incumbent President, the incumbent President's White House Staff, 
entities within the Executive Office of the President that solely advise or assist the incumbent 
President, and any committees, commissions or boards appointed by the incumbent President. ld. 
§ 3 .6(b ). The procedures each agency develops for processing mandatory declassification 
:requests must provide a means for administrative appeal, as well as notice to the requester "of the 
right to appeal a final agency decision to [ISCAP]." Id. § 3.6(d). The Order permits the DCI, the 
Secretary of Defense and the Archivist to develop "special procedures for the review'' of 
particular types of information; of relevance here, the DCI may establish such procedures "for the 
review of information pertaining to ... intelligence sources or methods~" Id. § 3.6(e). 

Finally, the Order establishes IS CAP "for the sole purpose of advising and assisting the 
President in the discharge of his constitutional and discretionary authority to protect the national 
security of the United States." ld. § 5.4(e). The Secretaries ofDefense and State, the Attorney 
General, the DCI, the Archivist and the Assistant to the President for National Securities Affairs 
must each appoint a senior level representative to serve as a member ofiSCAP, and the President 

- 3 -



.. , 

selects one such representative to serve as ISCAP's Chair. Id. § 5.4(a)(l). ISCAP is authorized 
to decide appeals by persons who challenge classification decisions; to "approve, deny, or amend 
agency exemptions from automatic declassification as provided in section 3.4 ofthis order"; and 
to "decide on appeals by persons or entities who have filed requests for mandatory declassification 
review under section 3.6 of this order." Id. § 5.4{b). ISCAP's decisions may be appealed to the 
President. Id. § 5.4{d). 

In a March 9, 1999, memorandum addressed to the Attorney General, the Secretaries of 
State and Defense, and the Assistant to the President for National Securities Affairs, the DCI 
challenged IS CAP's authority to review the merits of a DCI decision declining to declassify 
certain documents that were requested under the mandatory disclosure review procedures. DCI 
Initial Submission at 6. The DCI concedes that his classification decisions are generally subject to 
both substantive and procedur~l review by ISCAP, but he argues that his classification decisions 
relating to the protection of intelligence sources and methods are substantively "conclusive in the 
context of classification determination appeals arising before [ISCAPJ.:' Id. at 1. According to 
the DCI, "IS CAP may not substitute its judgment for that of the DCI in making the decision 
whether it is necessary to protect specific intelligence sources and methods from unauthorized 
disclosure, or whether and in what circumstances a prospective disclosure would be authorized." 
Id. at 25. Under this view, ISCAP is limited in appeals involving intelligence sources and methods 
to the procedural review of"determin[ing] whether the DCI indeed has made the protection 
determination at issue." Id. at 27. The ISOO and NARA strongly disagree with these views. 

II. 

The DCI argues that, in the Order, the President has "delegate[ d] his constitutional 
authority relating to the classification of intelligence sources and methods ... to the DCI and has 
not delegated that authority to ISCAP." DCI Reply at 1. The DCI bases this contention on three 
propositions. First, he notes that, under the National Security Act of 1947, as amended, 50 
U.S. C. § 401 (the "NSA"), he has"uniquely broad authority to protect intelligence sources and 
methods from unauthorized disclosure." DCI Initial Submission at 1. Second, the DCI argues 
that, because every President since Truman has recognized and relied upon the DCI' s broad 
authority, and because no President has placed limits on that authority, there must be a clear 
indication in the Order that President Clinton intended to curtail that authority. Id. at 11. Third, 
the DCI claims that the Order contains no such clear indication, and instead expressly confirms his 
exclusive authority to protect intelligence sources and methods by stating that the Order does not 
"supersede any requirement made by or under ... the [NSA]," Order,§ 6.1(a), and that it does 
not "limit[] the protection afforded any information by ... the [NSA]," id. § 6.1{c). Indeed, the 
DCI suggests that if the Order did not recognize and· defer to his broad authority to protect 
intelligence information and sources, it "would contravene the provisions of' the NSA DCI 
Initial Submission at 25. 

A 

We believe that the language of the Order squarely forecloses any _claim that the President 
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has delegated to the DCI unreviewable discretion concerning the declassification of information 
pertaining to intelligence sources and methods, and that the President has thereby exempted such 
decisions from substantive review by ISCAP. To the contrary, the Order makes clear that all DCI 
declassification decisions, including those involving information about intelligence sources and 
methods, are subject to substantive ISCAP review. 

Consistent with its purpose of prescribing "a uniform system for classifying, safeguarding, 
and declassifying national security information," Order, Preamble (emphasis added), the Order 
requires the automatic declassification of"all classified information contained in records that 
(1) are more than 25 years old, and (2) have been determined to have permanent historical value 
under title 44, United States Code," "whether or not the records have been reviewed." Id. 
§ 3.4(a) (emphasis added). By its plain terms, this requirement extends to information about 
intelligence sources and methods. This straightforward reading, moreover, is confirmed by 
section 3.4(b)(l), which permits an agency head to exempt from the automatic declassification 
requirement information which, if released, would reveal the "identity of a confidential human 
source," "the application of an intelligence source or method," or "the identity of a human 
intelligence source." Id. § 3.4(b)(l). It is likewise confirmed by the notice requirements of the 
automatic declassification provision, which require an exempting agency to provide a specific date 
or event for the declassification of exempted information, "except for the identity of a confidential 
human source or a human intelligence source." Id. § 3.4(d)(3). 

The Order further provides that any information exempted from automatic declassification 
"shall remain subject to the mandatory and systematic declassification review provisions of this 
order." Id. § 3.4(f). The former provisions specifically allow the DCI to establish special 
procedures for "information pertaining to ... intelligence sources or methods," id. § 3.6(e), but 
do not exempt such information from mandatory declassification review. To the contrary, the 
Order requires such review for "all information classified under this order or predecessor orders" 
subject to two specific exceptions: (I) information originated by the incumbent President, that 
President's White House Staff, entities within the Executive Office of the President that solely 
advise or assist the incumbent President, or any committees, commissions or boards appointed by 
that President, and (2) information exempted from search and r~view under the Central 
Intelligence Agency Information Act ("CIAIA"). Id. § 3.6(a)-(b) (emphasis added). The 
specification of these two exceptions - one of which exempts from review certain. information 
originated by the Central Intelligence Agency ("CIA") itself' - precludes recognition of an 

"Subsections (a) and (b) of the CIAIA added Title Vll to the NSA. See Pub. L No. 98-477, § 2, 98 Stat. 
2209, 2209 (1984). Title VII of the NSA permits the DCI to exempt from search, review, publication or 
disclosure the CIA's "operational fLies," which are defmed to include, among other things, the "files of the 
Directorate of Operations which document ... intelligence or security liaison arrangements or information 
exchanges with foreign governments"; the "files of the Directorate for Science and Technology which document 
the ineans by which foreign intelligence or counterintelligence is collected through scientific and technical 
systems"; and the "files of the Office of Personnel Security which document the investigations conducted to 
determine the suitability of potential foreign intelligence or counterintelligence sources. • 50 U.S.C. § 431(b) 
(1994 & Supp. I 1995). The CIAIA exemption, however, does not apply to files that are the sole repository of 
disseminated information; to files that contain information derived or disseminated from operational files; or to 
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additional implied exception for all information pertaining to intelligence sources and methods 
originated by that same agency. 

The Order likeWise makes clear that IS CAP has jurisdiction to review decisions 
concerning the proper classification of CIA-originated information about intelligence sources and 
methods (not otherwise exempt under the CIAIA) when such information is sought under the 
Order's mandatory declassification review provisions. Section 5.4(b)(3) ofthe Order authorizes 
ISCAP to "decide on appeals by persons or entities who have filed requests for mandatory 
declassification review under section 3.6 of this order." IfL § 5.4(b)(3). By its plain terms, this 
provision applies to all appeals brought under section 3.6, and makes no exception for appeals 
that challenge DCI decisions declining to declassify information about intelligence sources and 
methods. Indeed, recognition of an implied exception is flatly inconsistent with the structure of 
the Order, which subjects such information to mandatory declassification review (subject to 
certain limited exceptions), requires each agency to notify requesters of their right to appeal 
adverse mandatory declassification review decisions to ISCAP, and then authorizes ISCAP to 
decide appeals of such decisions. 

Section 5.4(b)(2) ofthe Order, moreover, confirms ISCAP'sjurisdiction to review DCI 
declassification decisions involving intelligence sources and methods. That provision, which 
empowers ISCAP to "approve, deny, or amend agency exemptions from automatic 
declassification as provided in section 3.4," id., § 5.4(b)(2), indisputably confers jurisdiction on 
ISCAP to conduct a substantive review ofDCI decisions exempting information concerning "the 
application of an intelligence source or method" or "the identify of a human intelligence source" 
from automatic declassification. See llL, § 3.4(b)(I); see also llL, § 3.4(d)(3) (ISCAP may direct 
an agency "not to exempt the information or to declassify it at an earlier date than [the agency] 
recommended"). ISCAP's clear jurisdiction to review DCI exemption decisions for intelligence 
sources and methods subject to automatic declassification buttresses the conclusion that ISCAP 
has jurisdiction to review DCI decisions concerning the very same information when it is 
requested under the mandatory declassification provisions. 

B. 

Notwithstanding the foregoing provisions, the DCI takes the view that the Order's two 
savings provisions necessarily carve out ofiSCAP's jurisdiction all "sources and methods" 
information the DCI is required to protect under the NSA. The savings provisions state, 
respectively, that "[n]othing in this order shall supersede any requirement made by or under ... 
the [NSA]," llL § 6.l(a), and that "[n]othing in this order limits the protection afforded any 
information by ... the [NSA]." IfL § 6.l(c). We do not believe this language can bear the 
interpretive weight the DCI places upon it. Numerous provisions of the Order clearly establish 

records from operational ftles that are disseminated or referred to in non-exempt files. Id. § 43I(b), (d)(l) & 
(d)(3) (1994 & Supp. I 1995). We assume that the three documents at issue in this dispute are not exempt from 
review as "operational ftles" within the meaning of section 701 of the NSA. 
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that, with the narrow exception of information exempted under the CIAIA, information 
concerning intelligence sources and methods is subject to mandatory declassification review, and 
that IS CAP has jurisdiction to review the substance of such declassification decisions. The 
Order's savings provisions, by contrast, do not mention "intelligence sources and methods" or 
ISCAP's appellate jurisdiction. Neither provision purports to create any exceptions from the 
requirements ofthe Order, let alone to create an exception that carves out ISCAP's jurisdiction to 
review the substance of a classification decision but not the procedural underpinnings of that 
decision. In light of the clarity with which the Order speaks to ISCAP's authority, we would infer 
such an elaborate exception only if the otherwise clear requirements of the Order squarely 
conflicted with the requirements of the NSA. There is, however, no such conflict here, because 
disclosure of intelligence sources and methods after IS CAP review cannot be an "unauthorized" 
disclosure within the meaning of the NSA and does not limit the protections the NSA affords such 
information." 

The NSA provides that the Director "shall ... protect intelligence sources and methods 
from unauthorized disclosure." 50 U.S.C. § 403-3(c)(6) (Supp. II 1996) (emphasis added). This 
statutory authority is undoubtedly broad, as the DCI emphasizes. The fact remains, however, that 
the decision to classifY information bearing on national security is an exercise of the President's 
independent constitutional power to control access to such information. Egan, 484 U.S. at 527. 
If the President concludes that information concerning intelligence sources and methods should 
not be classified, the disclosure of such information simply is not "unauthorized" within the 
meaning of the NSA. s 

The President created ISCAP for the express purpose of"advising and assisting [him] in 
the discharge of his constitutional and discretionary authority to protect the national security of 
the United States." Order, § 5.4(e). An ISCAP ruling constitutes advice to the President that an 
agency's declassification decision is inconsistent with his classification standards and may result in 
the withholding of information that should, under those same standards, be disclosed. The DCI, 
of course, is free to appeal an ISCAP ruling to the President. Id., § 5.4(d). Accordingly, under 
the Order, the final decision over whether to declassifY and to disclose or withhold information 
rests with the President, or, where no appeal is taken, with ISCAP as his delegee. 

In short, because the President may override the views of the DCI and authorize the 
disclosure of information pertaining to intelligence sources and methods, any disclosure of such 

5 This conclusion is reinforced by the fact that the language of the NSA upon which the DCI relies "stemmed 
from President Truman's Directive of January 22, 1946, 11 Fed. Reg. 1337, in which he established •.. [the 
CIA's] predecessors. • CIA v. Sims, 471 U.S. 159, 172 (1985). It thus appears that Congress intended to confer 
on the DCI a statutory duty that, like its administrative antecedent, is in aid of the President's authority. Indeed, 
to assume otherwise would raise grave concerns about the constitutionality of the NSA. A construction of the Act 
that permitted the DCI to block the release of national security information that the President believes should be 
disclosed would appear to conflict with the Framers' considered judgment, embodied in Article ll, that, within the 
executive branch, all authority over matters of national defense and foreign affairs is vested in the President as 
Chief Executive and Commander in Chief. In addition, the President must retain authority over the disposition of 
national security information to the extent necessary to discharge his constitutionally assigned duties. 
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information that results from the President's decision to uphold an IS CAP ruling is not 
"unauthorized" within the meaning of the NSA, 50 U.S.C. § 403-3(c)(6),. and thus cannot 
"supersede" any requirement of that statute. Similarly, any declassification or disclosure of such 
information that results from presidential affirmation of an IS CAP ruling does not "limit[] the 
protection" otherwise afforded such information: under the NSA, such information enjoys only 
the level of protection that the President, in the discharge of his constitutional duties, believes 
such information deserves. Moreover, because the President has authorized ISCAP to act as his 
delegee regarding classification decisions, an ISCAP declassification decision that the DCI does 
not appeal has the same significance, for purposes of the NSA, as a decision made by the 
President himself, and likewise does not "limit[]" or "supersede" the protections and requirements 
of the NSA, or result in an "unauthorized" disclosure within the meaning of that statute. The 
Order's two savings provisions thus provide no basis for departing from the plain language of the 
Order, which a~thorizes ISCAP to review the substance ofDCI decisions concerning the 
classification of information pertaining to intelligence sources and methods, and recognition of 
ISCAP's authority in no way contravenes the requirements ofthe NSA.6 

The DCI's makes two further arguments in support ofajurisdictional exception. Citing 
the Supreme Court's decisions in CIA v. Sims, 471 U.S. 159 (1985), and Department of the Navy 
v. Egan, the DCI contends the Order should be construed to require ISCAP deference to his 
judgments concerning the protection ofintelligence sources and methods because he is the most 
knowledgeable expert within the executive branch on such matters. DCI Reply at 5-6; see also id. 
at 6 n.5 (noting that most ISCAP agencies do not have programmatic, working experience with 
intelligence activities and that several representatives are not intelligence professionals at all). In 
discharging his constitutional duties to protect the national security, however, the President may 
seek the advice and assistance of other executive departments as he deems appropriate. The 
language of the Order makes clear that, in establishing IS CAP, the President has done precisely 
that; the DCI's beliefthat his views should be given primacy over the views of other departments 
provides no basis for ignoring the contrary judgment the President has expressed in the Order. 7 

6 This reading of the savings provisions, moreover, does not render them "meaningless, • as the DCI suggests. 
DCI Reply at 5. Because the Order and the NSA address a number of subjects in addition to the classification and 
declassification of information, the drafters had reason to be concerned that unanticipated ambiguities in the Order 
might result in inadvertent conflicts between the Order and the NSA. The savings provisions establish that, in 
such an event, a construction of the Order that avoids a conflict must be chosen over a construction that creates 
such a conflict. This rule of construction, however, has no application here, where the provisions of the Order 
are clear and do not conflict with the requirements of the NSA. 

7 The DCI's reliance on Sims and Egan is thus misplaced. In both cases, the Court construed statutes based on 
the assumption that Congress could not have intended to authorize judicial or administrative adjudicators to 
second-guess security decisions rendered by the executive agencies or departments charged with protecting 

. classified information. Sims, 471 U.S. at 168-73 (construing Freedom of Information Act); Egan, 484 U.S. at 
529-30 (construing the Civil Service Reform Act of 1978). Congress's intent, however, is irrelevant here, where 
we are construing an Order in which the President is exercising his independent constitutional authority to protect 
classified information. 
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Finally, the DCI argues that the Order cannot be read to confer jurisdiction on ISCAP 
over the classification of information involving intelligence sources and methods because such a 
reading will require the President to hear and decide appeals in every case in which ISCAP 
overrules the DCI. Id. at 8. As a factual matter, there appears to be little basis for the DCI's 
claim that such review will entail a heavy burden. The present dispute did not arise until. nearly 
four years after the Order took effect and involves only three documents. DCI Initial Submission 
at 4. The DCI himself, moreover, notes that "[d]ecisions regarding the classification of 
intelligence sources and methods represent only a relatively small percentage of the total universe 
of issues that come before the ISCAP." Id. at 28. Whatever the nature ofthe burden, however, it 
is one the President has chosen, through the language ofthe Order, to shoulder. He is of course 
free to change his policy should he conclude that review ofDCI appeals constitutes an undue 
burden on his time and energy. Unless and until the President does so, however, this burden 
provides no basis for ignoring the plain language of the Order and creating an exception to 
ISCAP's otherwise plenary jurisdiction to decide appeals of all mandatory review declassification 
decisions. 8 

We express no view, of course, on the question whether the information at issue in the 
appeal giving rise to this dispute should remain classified. We address only the authority of 
ISCAP to decide that question. 

8 
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MEMORANDUM FOR 

STEPHEN R. COLGATE 
ASSISTANT ATTORNEY GENERAL FOR ADMINISTRATION 

GERALD E. MCDOWEI:.L 
CHIEF 
ASSET FORFEITURE AND MONEY LAUND~RING SECTION 

From: Randolph D. Mos~A 
Assis_tant Attorne; ~;al \ 

Re: Payment of Awards in Excess of$250,000 from the Department ofJustice Assets 
Forfeiture Fund 

This memorandum resolves a dispute between the Justice Management Division ("JMD~') 
and the Asset Forfeiture and Mqney Laundering Section C'AFMLS") ofthe Criminal DivisiOJ:t 
regarding whether award payments in excess of$250,000 may be paid from the Department of 
Justice Assets Forfeiture Fund for information and as~istance leading to a civil or criminal 
forfeiture. Specifically, we have been asked whether 28 U.S.C. § 524(c) pro4ibits an award 
·payment in excess of$250,000. This is a close and difficult question for the reasons explained 
below. Ultimately, we conclude that although awards for information leading to a civil or 
criminal fo!feiture may not exceed $250,000, the best reading pfthis statute is one that gives the 
Attorney General the discretion to pay· awards from the Fund in excess of$250,000 for assistance 
leading to a forfeiture. Under the statute, the two terms must have distinct meanings, but their 
specific definitions are left, in the first instance, to the reasonable exercise of the Attorney 
~neral's dis~retion. We also conclude that only the Attorney General ~r one of the four 
delegees identified in § 524( c)(2) may authorize awards greater than $250,000 for assistance. We 
express no view on the policy question whether-contrary to the Attorney General's Guidelines on 
Seized and Forfeited Property-an award greater than $250,000 should be paid from the Fund. 
Furthermore, we take no position on whether the actions of an informant in any particular case 
are best characterized as information or assist~nce, or whether the case in which thJs dispute has 
arisen is an appropriate instance for the Attorney General or her delegees to exercise their 
discretion to make an award in excess of$250,000 . .Because no interpretation of the statute is 
entirely satisfactory and the question here is exceedingly close, any consideration of awards of 
more than $250,000 for assistance calls for caution and special care in determining that the ' . 
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magnitude of the "assistance" provided is commensura~e with the additional amount awarded and 
that the award promotes important Jaw enforcement objectives . 

I. Background 

The statute creating the Department of Justice Assets fQ_rfeitm:_e Fund.C'!h.E!Fuml;), 
-codified'at'28'U;S:C. ·§--524--{1994·& S"upp.l\7 1998),-autliorlZeS''the pa}rment of awards for 
information or assistance leading to a civil or criminal forfeiture involving any Federal agency 
participating in the Fund," at the discretion ofthe Attorney General. ld § 524(c)(l)(C). 
Subsection 524(c)(2) limits delegation of the authority to approve payment of awards under 
§ 524(c)(l){C): "Any award paid from the Fund for information ... shall be paid at the discretion 
of the Attorney General or his delegate ... except that the authority to pay an award of$250,000 
or more shall not be delega~ed to any person other than the Deputy Attorney General, the 
Associate Attorney General, the Director of the Federal Bureau oflnvestigation, or the 
Administrator ofthe Drug Enforcement Administration." The subsection also places a monetary 
limitation on awards pursuant to § 524{c)(1)(C): ccAny award for information pursuant to. 
paragraph (1)(C) shall not exceed the lesser of$250,000 or one-fourth of the amount realized by 
the United States from the property forfeited." ld ·§ 524(c)(2). 

The Drug Enforcement Administration (ccDEA'') has sought approval from the Attorney 
General (through AFML.S) to award $1.5 million from the Fund to a DEA informant who played 
an integral rote in a drug trafficking inv~stigation resulting in the seizure and forfeiture of 
$89,016,022 by the United .States.1 Thi.s request was subsequently referred to JMD for its 
concurreng_~_, aJ!d_;J}AD_questioned-the leg~lity-ofthe award. --

In its first memorandum on this question, JMD took the view that the text of28 U.S.C. 
§ 524 forbids the payment of any award greater than $250,000 from the Fund. See Memorandum 
for Michael A Perez, Director, Asset Forfeiture Management Staff, from Stuart Frisch, General 
Counsel, Justice Management Division, Re: Proposed $/.5 Million Award'to Dnrg Enforcement 
Administration Confidential Source (May 12, 2000) ("~Memo I"). In response, AFMLS­
argued that the statute draws a distinction between assistance and information for purposes of the 
monetary limitation. In Aflvfi..S's view, the $~50,000 limitation on payments from the Fund is 

· restricted to awar~s paid for information. Accordingly, the Fund may be used to pay awards in 
excess of$250,000 for actions that qualifY as assistance. AFMLS further argued that thi~ 
tnterpretation gives meaning to the words cc$250,000 or more" in the first sentence of the 
subsection concerning limitations on delegation of authority to pay awards. Memorandum for 
Randolph D. Moss, Acting Assistant Attorney General, Office ofLegal Counsel, from Gerald E .. 
McDowell, Chief, Asset Forfeiture and Money Laundering Section, Re: Monetary ~imits on 
Award Payments from the Assets Forfeiture Fund (June 2l~ 2000) ("AFMLS Memo,,). In a 
second memorandum, JMD argued that the question whether there is a distinction between 

_ 
1 This $89 million equals half ofthe total amount seized in the investigation. The other 

half was retained by a foreign government taking part in the investigation. 
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inforrmition and assistance under§ 524(c)(2) does not need to be reached because the facts of the 
case at iss~e do not implicate any potential distinction between the two terms. See Memorandum 

~· for Michael A. Perez, Director, Asset Forfeiture Management Staff, from Stuart Frisch, General 
Counsel, iustice Management DiVision, Re: Propose4 Legal Distinction Between Provision of 
"Information" and Provision of "Assistance" with Respect to Proposed $1.5 Million Award to 
Drug Enforcement Adinini~ation 1f2&l_9mfid_ent!aJ Source .(.fiiJle ~._40J)O)_(~~Memo~) .. -
'OilfOfficehas-b~een aske<rto1C?Soive this dispute. 

II. Discussion 

Subsection 524(c)(l) establishes the Fund and makes it ''available to,the Attorney General 
without fiscal year limitation for [specified] law enforcement purposes." Among the specified 
purpose_s of the Fund is "the payment of awards fqr information or as~istance leading to a civil or 
criminal forfeiture involving any F~d~ral agency p~rticipating in the Fund." 2_8.U.S.C. 
§ 524(cJ(I)(9). Subsection 524(c)(2) places a limitation on the use of the Fund for purposes 
described in paragraphs.(c)(1)(B)2 and (c)(I)(C): 

Any a~ard paid from the Fun~ for informatioD, as provided in paragraph (1 )(B) or 
.(C), shall be paid at the discretion of the Attorney General or his delegate under 
existing departmental delegation policies for the payment of awards except tha~ the 
authority to pay an award of$250,009 or more shalll)ot be delegated to any 
person other-than the Deputy· Attorney General, the Associate Attorney General, 
the Director of the f-ederal Bureau oflnvestigation, or the Administrator of the 

______ Drug.Enforcement Administration. -Any award for inforrnation·pursuanno-:- - ---~­
paragraph (I)(B) shall not exceed $250,000. Any ~ward foriilforrnation pursuant 
to.paragrap~ (IXC) shall not exceed the lesser of$250,000 or one-fourth of the 
amount realized by the United Sh~tes from the property forfeited. 

Thus, the statutory language permits payments from the Fund for "i!lforrnation or assistance" 
leading_to a forfetture, but ~ppears to place certain limitations on the delegation of the authority to 
pay awards and on the amount of awards paid for "information." 

We have considered several interpretations of this statute. An ideal reading of the 
provision wou_ld give effect to all of its \VOi"ds based on their C?rqinary meanings and would 
produce sensible results. Moskal v. United ~tales, 498 U.S. 103, 108 (1990) ("In detertn4llng the 
.scope of a statute, we look first to its language ... giving the words used their ordinary 
meaning.") (internal citations a!J.d quotation marks omit_fed);· United States v. Menasche, 348 U.S . 

. 
2 ParagrapH (c)(1)(1?) authorizes the payment ofawarqs for "information or assistance 

dir~ctly relating to violations ofthe criminal drug laws of the United States qr of sections 1956 
and 1957 of title 18; s·ections ~3 i3 and 5J24 of title 31, and section.60501 of the Internal·Revenue 
Code o£ 1986." This paragraph is not implicated by this dispute because the award at. issue is 
propose~ to be paid pursuant to p~ragraph (1)(C). · 
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528, 5:38-39 (1955) ("The cardinal principle of statutory construction is to save and not to 
destroy. . . . It is our duty to give effect, if possible, to every clause and word of a statute.") 

•· (quot;ng lAbor Board v. Jones & Laughlin Steel Corp., 301 U.S. I, 30 (1937), and}vfontclair v. 
Ramsdell, 101 U.S. 147, 152 (1883)) (internal citations and quotation marks omitted); Armstrong 
Paint & Varnish Works v._Nu-Enamel Corp., 305 U.S. 315, 333 (1938) ("[T]o construe statutes 
so as to avoid results glaringly absurd, has lon~-been ~j~~i~i~_~n-~on.'l No such ideatr~diog 
-is possible-here; howeve~ tiecause OfUie-interpretTve ambigtiities created by the interaction 
between§ 524(c)(l)(C), which authorizes the Attorney General to pay awards for"infonnation 
or assistance leading to a civil or criminal forfeiture" and§ 524(c)(2), which limits awards paid 
pursuant to paragraph (I )(C), but refers to awards paid from the Fund "for infonnation." 
(EmP.hasis added.) 

The first possible reading is th~t the statute distinguishes between infonnation and 
assistance, that the limitations in subsection 524( c)(2) apply exclusively to awards for 
in)onnation, and that the statute places no restrictions whatsoever on award·s from the'Fund for 
assistance .. Subsection 524(c)(I)(C) seems to authorize payments from the Fund for two distinct 
types of services by informants: the provision of infonnation or the provision of assistance. 
Terms connected by the word "or" are commonly understood to be distinct alternatives that 
should ordinarily be treated separately. See Garcia v. United States, 469 U.S .. 70, 73 (1984) 
("Canons of construction indicate that tenns connected in the disjunctive .... be given separate 
meanings.:'); Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) ("[T]enns connected by a . 
disjunctiye must be given separate meanings unless the context dictates otherwise."). See 
generally IA Norman J~ Singer, Sutherland on StatutoryConstroction § 21.14 {5th ed. 1992 &. 
Supp. ~QOQ) _( obse~rm that ·~or, usually-separates tenns that- are used in the ~ltemative and-that­
the terms generally must be r~d to have ~ifferent meanings in order to avoid redundancy). The 
limitations in subsection 524( c )(2) refer exclusively to awards for infonnatioll as provided in 
paragraphs (I)(B) and (C). Thus; under this interpretation, the statute would place a $250,000 
limit on awards for information, but no monetary limit on award payments for ass~stance leading· 
to a civil or criminal forfeiture. Furthermore, the limitation on delegation, stating that.the 
authority to pay awards for information may be approved by the Attorney General or a delegate, 
except that the authority to pay an awilrd of$250,000 or more "~hall not be delegated to any 
person other than [listed officials)," would apply only to awards for infonnation. As a 
consequence, awards of any amount eould be paid for assistance, and the power to approve such 
awards presumably could-be delegated under the Attorney General's statutory authority, 28 
·U.S.C .. § 510 {1994), to any officer or employee ofthe Department. 

This interpretation, however, would be seriously flawed.. It would give no meaning to the 
words "or more" in the limitation oil delegation. Under§ 524(c)(I)(C), no awards for 
information could exceed $250,000. Thus, a provision concerning delegations of authority to pay 
awards for information of$250,000 or more would have no effect. This would be contrary to the 
fundamental canon of statutory interpretation that an interpretation must give effect, if possible, to 
every clause and word of a statute. Menasche, 348 U.S. at 538-39; see also 2A Sutherland§ 
46.06 ("A statute should be construed so that effect is given to all its provisions, so tbat no part 
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will be inoperative or superfluous .... "). Moreover, while the statute would purport to limit the 
officials to whom the Attorney General could delegate the authority to pay awar~s for 

• informatioll, it would not restrict at all the delegation of authority for awards for assistance that 
might be greater than $250,000. 

The second possible understanding of the statute, alluded to by JMD in its ~~!J~ssions,3 i~_ 
to-read.!'infonnationn ituubseetion 524(C){2Ylo mean botli womTauon aiuJ asSistance. Under 
this theory, the entirety of subsection 524(c)(2}-the limitation on the Attorney General's . 
delegation of the authority to pay awards of $250,000 or more and the limitation that awards not 
exceed $250,000-would apply to awards for-assistance as well as information. Thus, any awards 
over $250,000 would be prohibited under§ 524(c)(2). 

This alternative approach presents one of the same problems as the previous reading: the 
phrase "or mqre'' would be inoperative.4 If no award can be paid over $250,000 for information 
or ~sistance, there is no purpose in delegating .the authority to pay awards over $25o;ooo for 
information Qr assistance. The words "or more'! are meaningless. In addition, reading 
"information" in subsection 524(c)(2) to mean "informa~ion and assistance" renders the word 
"assistance" in subsection 524(c)(l)(C) meaningless. If the word "information" captured the 
concepts of information and assistance, there would have been no need to include the word 
"assistance" at all; it would be mere surplusage. Because of the strong presumption in favor of 

, giving meaning, if possible, to every word of a statute, we are reluctant to endorse this 
interpretation. 

~· 
The leg!sl~tiy~ history of.the.statutes creating and-governing-the Fund-provides-no 

particular support for either of these two approaches, nor does it suggest that Congress intended 
the surplusage that those interpretations would require us to accept. There is no evidence that 
Congress considered the relationship between information and C!SSiStance in section 524(c), and to 
the extent the legislative history discusses the monetary limitation on awards or the delegation of 
authority to pay awards over $250,000 at all, it is ambiguous. The Fund was first created by the 

3 JMD ultimately declines to take a position on whether the monetary limitation in 
§ 524(c)(2) applies solely to awards for information.underthis statute, and.argues instead that any 
potential distinction between information and assistance under the statute is not implicated by the 
facts of this case. However, JMD's submissions suggest arguments in favor of applying the 
$250,000 limitation to awards for both assistance.and information. See JMD Memo 1, at 5; JMD 
Memo 2, at 1 n.2, 2 n.3. We "address these arguments here. 

4 It is also worth noting that, under both of the first two interpretations, the provision 
COQcerning the delegation of authority to pay awards would have extremely limited application, 
since it would apply only to awards of exactly $250,000. It seems to us unlikely that Congress 
would have made the effort to limit the detegees who may pay awards of exactly $250,000, if 
awards lower than that can be made by anyone the Attorney General designates and awards 
higher than that are prohibited. 
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•. Comprehensive Forfeiture Act of 1984, Pub. L. No. 98-473, tit. 2, § 310, 98 Stat. 2040, 2052, 

which authorized payment of awards "for information or assistance leading to a ciVil or criminal 
forfeiture ... at the discretion ofthe Attorney General." The 1984 statute included a provision 
very similar to the existing restrictions, except that the limitation on the delegatiO!! <?f author!!}'~ 
.rna.l{e award,paymcnts·foi'-infurmation was set at SIO~OOO;ana ilie aosolute1Uilit on awaids for 
i~ormation was set at $150,000.5 The 1984 version, like the current statute, did not specifi~y 
refer to any limitation on delegations or the am~mnt of payment for awards for assistance. In 
discussing this section, the Senate Judiciary Cqmmittee report stated: 

Under new subsection 0), the amounts realized in profitable forfeitures would be 
deposited in a Drug Assets Forfeiture Fund which would be available, through the 
appropriations process, for payments, at the discretion of the Attorney General for 
four specified purposes. These purposes [include] ... payments for information or 
assistance relating to a drug investigation or leading to a forfeiture of drug 
assets ...... Reward payments from the fund in excess of$10,000 must be 
authorized by either the Attorney General, Deputy or Associate Attorney Gener~l, 
Director of the Federal Bureau oflnvestigation, or the Administrator of the Drug 
Enforcement Administratio·n. These awards also may not exceed a maximum of 
$150,000 or, in the case of a reward in a forfeiture case, the lesser of$150,000 or 
one quarter the amount realized by the United States in the forfeiture action. 

~· 
S. Rep. No .. 98-225, at 2!'!_(1~_83),_rep_rinted.in 1984.U.S.C.C.AN .. 3182, 3400. While it·could·-
be argli-ea thai -''[t]liese awards" in the last sentence refers to awards for both information _and 
assistance, we do not find this to be a clear expression o~ congressional intent. It is ambiguous at 
best, and we believe it to be an insufficient basis for an interpretation rendering the words "or 
more" and "assistance" meaningless.6 

ld 

.s The 1984 provision read: 
Any award paid from the fund for information concerning a forfeiture ... shall be 
paid at the discretion of the Attorney General or liis delegate, except that the 
authority to pay a~ award of$10,000 or more shall no~ be delegated to any pers.on 
other than the Deputy Attorney General, the Associate Att~rney General, the 
Director of the Federal Bureau oflnvestigation, or the Administrator of the Drug 
Enforcement Administration. Any award for such information shall not exceed the 
lesser of$150,000 or one-fourth of the amount realized by the Unite~ States from 
the property forfeited .. 

6 The Assets Forfeiture Amendments Act of 1988, which amended the limitation provision 
in subsection 524(c)(2) to reaa as it does today, provides no insight as to wheth~r Congress 
intended for the limitations to reach awarcJs for assistance, or only awards for information. 
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.., • We therefore turn to, and endorse.-~.third interpretation that gives meaning to all of the 

words of the statute·and squares with a sensible understanding or congress'~ purposes .. we read 
§ S~4(c) to .mea~ that t!t~ Attorney General. haS discretion to make payments grea~er than 
$250,000 for assfstgncideadjng ~o a civil·or,~riminal foifei~ure, but ~hat she may only del~gate the' 

,..auth~rity.~o-approvc awards of.$250,000,or·mo_re to.the'pe~onnet·for#l'iH t_hest~tute: '11;lls· 
rea~ing gives effect to the words injqnntition and as~istanc~ in§ 524(c)(l)(C). ·Furthermore,-by 
oonteinplat4Jg that awards for assisi01Jc..e m'ay exceed $250,000, it opet:ts the possibility that the 
worqs "or,m~re" in §' 524( c)(2) may ~ave some meaning. That possibility~ be realiz~ if the 
limit in the .de,egation provision ("the authority to pay an award.of$250,000 or more ~halll)~t be 

· delegated to any person other than [t.h~ enumerated officials]") means that· the aut~ority to pay 
any ciwqrd of$250,000 or more shall nQt .be delegated to anyone other than those persons 
enumerated in the statute. Since awards for iitformation are held to a $~50,000 cap, the awards 
.of$250,9.00 or more referred to in the delegation provision are those·awards.without such a eap, 
i:e., awar~s for ~sistance . 

. we reeog11ize that this interpretatim_t requi~es us to·enJptoy.a somewhat ~nusual 
under~tanding o(the word '~except".in the firs~ sent~nce of§.524(c)(2).! Commonly, the P.Jira.se 
t~at follows th~ word. '~except" is ~ an excep~ion to the ptuase th"at,preced~ it. In o~her wo~ds, 
the except~on here ("except that the authority to pay an ~ward 9f$250,000 or. more shall not be 
delegated to any person oth~r than [the enumerated offiCial~f') is mosi naturally understood·~ ~n 
exception to the categoiy of awards described imqtediately priorJo the word "except" ("[a]l)y 
award paid from~the fund for information ... shaRJ?~_J~aid at tb~di~creJion_of.the Attorney~-~--

--oenerafodiisClelegate, under existing departmental delegation policies-for the payment of 
·awards"). A;s :we. have discussed above, however, this read_ing of the statute would lirrt.it die 
delegation p~o~sion to awards for iiiform~tion an~ rend~r:the.p~e '~or..Il!ore, m~ingles~ .. Tpe 
best way to giv~ effect to t.he word.s in the·statute is to underst~n~ the language ~hat follows the· 
word "except" fo ~e an .addi_tional Iimi~ation on all awards pai~ from the Fun.d, rat4~r than ~ 
exception to th~ cate~ory of awards paid from the Fund for i~f6rrilation.1 

. J "Any award paid from the Fund for informatio~ as provided in paragraph (l)(B) 9r (C), · 
shall be paid at t!te discretion ofthe Atto11_1ey General or his d.e~egate,.und~r exis~ing ~ep~mental 
·de~egation·polici~s, for the p~)'ment of awards, except that the authoritY to pay a~ award pf 
:$250~000 or !llOr~·shaU not be delegatcil to ~ny person other than tJte Deputy Attorney General, 
ihe ASsociat~ Atto~ey General, the Director of the Fed~ Bu~eau ~flnvestigatioil, .or ~~e 
Administrator of the D~g E~orce"!ent Ad]llinistration." (Emphasis:a~ded.) 

S''?'e aiso recognize that this interpretation leaves a gap in.the d~legati~n provisipn ofthe 
sta\ute. Under our preferred interpr~ta_tion, the first pait.~ftJI:e fir~.sentence ("Any award p~d. , 
.,from the·l':und for iDf~imation ... shall be paid at-the di~cretion oft~~ Attorney General or his. 
d~legate,) provides for a delegation to pay awards Jess than $250~000 for information and the 
second part ofthe sente~ce ("except that the authority to·pay an award of$250,000 or more_shall 
not be delegated to ~ny person other than [the enumerated officialsr') provides for a delegation to 
pay awards of$250,000 or more. for information or assistance. There is no· proVision in th.e 
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Congress could sensibly have intended this result. It could have understood assistance to 

'Y involve, under some circumstances, greater effort or risk than the provision of information and to 
justify, under those circumstances, awards exceeding $250,000. But to promote accountability 
and to ensure that these large awards were truly merited, Congress could have restricted the 
approval authority, in those cases, to the hi~est offic~~s of~_e :P~P.!ftment._ 

As JMD points out in its submission, this approach is at odds with both The Attorney 
Generals Guidelines on Seized and Forfeited Property eGuidelines') and a section-by-section 
analysis ofthe 1988 amendments that was sent to federal prosecutors by Attorney General 
Richard Thornburgh on November 16, 1988, expressly stating that awards for both jnfonnation 
and assistance should not exceed $250,000. JMD Memo 1, at 5; JMD Memo 2, at 2 n.3. It is 
true that an award for assistance over $250,000 would constitute a departure from the Attorney 
General's Guidelines, which state tha~ "[a]ny award pursuant to 28 U.S.C. § 524(c)(1)(C) shall 
not exceed the lesser of$250,000 or one-fourth the amount realized by the United States from the 
property forfeited." The Attomey General's Guidelines on Seized and Forfeited Property § 
VII(F)(5) (I 990). These Guidelines, however, were not intended to have the force of law, but 
rather to assist the Attorney General and her delegees in exercising their discretion under the 
statute. Guidelines, § I ("These Guidelines are not intended to create or confer any rights, 
privileges or benefits on prospective or actual claimants, defendants or petitioners. Likewise, they 
are not intended to have the force of law."). In an exercise of discretion, the Attorney General 
issued guidelines setting the limit for monetary awards for assistance to match the statutorily 
mandated limit for awards ·for information. The Guidelines are ~ubject to alteration as 

· appropria~; ~·:rh~_Qeputy_Attorney-General-or_his designee may issue·supplemen~aty and 
interj}retive guidance to ad_dress issues that arise under these Guidelines." ld § lli(C). These 
guidelines govern internal agency procedures with respect to the administration of the Department 
of Justice Ass~ts Forfeiture Fund. As such, they merely establish guidelines for the exercise of the 
Department's discretion; they are not a binding limitation on the Attorney General's authority. 
See Aulenback, Inc. v. Federal HighwayAdministra_tion, 103 F.3d 156, 169 (D.C. Cir. 1997) 
("[A ]gencies do not develop written guidelines to aid their exercise of discretion only at the peril 
of having a court transmogrifY those_ guidelines into binding norms.'') (citation ~nd internal 
quotation marks omitted); Westem Radio Services Co. v. Espy, 79 F.3d 896,901 (9th Cir.) 
(Forest Service Manual providing guidelines for exercise ofForest Service's prosecutorial 

statute concerning the-delegation of the authoritY to pay awards less than $250,000 for assistance. 
We believe the Attorney General may delegate the payment of such awards for assistance 
pursuant to her general delegation authority. 28 U.S.C. § 501 ("The Attorney General may from 
time to time make such provisions as he considers appropriate authorizing the performance by any 
other officer, employee, or agency of the Department of Justice any function of the Attorney 
General."). We acknowledge, however, that it seems unusual that Congress would include a 
specific provision addressing delegations of the power to pay awards less than $250,000 ·for 
information, without accounting for delegations to pay awards of the same amount for assistance. 
Notwithstanding this weakness in our interpretation, we believe it to be the best of the three 
possible options. 
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discretion is not binding on the Service's authority.), cert. denied, 519 U.S. 822 (1996). The 
statute itself places no legal limitation on the amount of an award for assistance. Accordingly, the 

, Attorney General is free to revise the Guidelines or make exceptions as appropriate. 9 

Similarly, we are not persuaded by the section-by-section analysis issued by the Attorney 
General on November 16, 1988, which described the 1988 amendment as "rais[ing] the maximum 
award for- information or-assistance·teading·unlrug;;.related or mcketeermg~ielatciiTorfeiiures 
from $150,000 to the lesser of$250,000 or one-fourth of the amount realized from the 
forfeiture." Memorandum to Federal Prosecutors, from Dick Thornburgh, Attorney General, Re: 
Anti-Drog Abuse Act of 1988 (Nov. 16, 1988), Section-by-Section Attachment, at 29. JMD 
correctly observed that the "[l)ong-continued contemporaneous and practical interpretation" of a 
statute by the executive officers charged with administering the statute is given great weight by 
courts in determining the meaning of an ambiguous statute. See 2B Sutherland§ 49.03. We do 
not believe, however, that this section-by-section analysis is the type oflong-continued 
contemporaneous interpretation to which the courts would give such weight. The section-by 
section portion ofthe memorandum was describe4 by Attorney General Thornburgh himself as a 
"quick reference" summary, issued after the bill was passed by Congress and two days before the 
President signed it into law, and it did not attempt to grapple with textual difficulties of this 
confusing provision. Memorandum to Federal Prosecutors at 1. Accordingly, we do not find the 
memorandum to be sufficient to control our interpretation of this statute. 

JMD argues that even if,·as we have found, there is a distinction between information and 
assistance'in subsection 524(c)(I)(C), that difference is not implicated by the facts of this 
particular inves.tigatio!l. I~Y-£9nteqd_li)atth_e_services_provided_by. the informant in this case - -- --- ---1 

-- -cannot be characterized as anything other than the provision of information. AFMLS, in ~ontrast, 
takes the position that the informant in this case provided assistance "in addition to the mere 
provision ofinformation," and thus, the Attorney General may exercise her discretion to make an 

.award from the Fund in excess of$250,000. AFMLS Memo at 3. Such assistance, according to 
AFMLS, included general guidance to the DEA throughout the course of the investigation, 
identification of key personnel in a large drug trafficking organization, explanation of how specific 
money laundering schemes worked, identifiCation ·and assistance with tracing illegal drug money, 
and the provision of testimony deemed essential for prosecutorial purposes. JMD counters that 
all of these services should be characterized as the provision of information, not assistance. 
Otherwise, all provision of information would also qualify as assistance and there would be no 
basis for placing a monetary limit on the amount of the award for information only.10 

9 Because the Guidelin~s governing the payment of awards from the Fund were issued by 
the Attorney General in the exercise of her discretion under the statute, the Attorney Gene_ral 
should make appropriate revisions or exceptions to the Guidelines to pay such awards if an award 
of more than $250,000 is to be approved by a delegee rather than the Attorney General herself. 

10 JMD acknowledges that there may be a category of assistance that would not also 
qualify as information, such as wearing a reeording device or setting up a rendezvous, but 
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• -Section 524 does not _incl~d~ defirutio!)s of the terms infl!rmqtion or assis~ance, nor does • 
the legislative history of the 1984 act or.the 1988 amendments elu~idat,e w~.!!t Congress intend.ed 
by use of these terms. Accordingly; w~ believ€? it-Ii_es Within *e r~onabl~ disc.retion of the 
Attorney General and her delegees to define th,ese terms and. to distin~ish_ between them in the ' 

_ :first-instancc;11-.0M:ourse;tlunlistinctioifbetweenlriiorrnatioii"mce that-Congress.has 
drawn in this statute mus~ be recognized. '~Assistance" must be-~efined_as something ~ore f!lah 
or different from "~nformatfon." The two terms could not ~e defined such that "assistan9C" 

•. would include all acts that constitute "information," thereby r~moving·aW!trds.for information 
from .the.$250,000 limitation set forth in the statute. Congress intended ihese te~s to refer to 
distinct alternatives, and it subjecte4 only one of those _alte~atives-awarcJs for information-to the 

suggests that no ~uch ~sistance was provided here. JMD Memo 2, at 3 n.4. · 

11 Our Office has not been asked, nor do we offer a.view, on whether an informant could 
receive an·aw~rd of'more th~n ~250,000 e~clusively in exch.ange (or his testimony. Ip ·defining 
the terms assistance and iiifor'!zation under the st~tf!te, it is imp9rtan~, to be a~e.that .<?ourts are 
divided ~n whether payihg·ajl informant for te~t~rri9iiy would ru_n afoul of the antigiatuity.statute, 
18 U.S.C. § -201 (I 994). Compare lftzited States v. Anty, 203. F.3d 3.05, 309 (4th Cit: 2000) (18 
-U.S.C. § 201(c) does ~ot'preclude the govern~ent:s.paymerit of money to inf~rma~ts-"to ~sist'in 
inve~igating.and.prosecuting crimes, by giving t~thful testimony"), cert. denied, No .. 99-9966, 
2000 WL 796310 (Oct. 2, 2Q9Q); Uni~~S~ate~_v._Bariz~tt,J9i:f.3d-l3S,l45-(-5!!!-Cir;-1~99)-("1S- -~ --

- -;-u;s~C:-"§"201(c)(2}·is notvfolated when pros,ecutors compensate informants for their 
c~ope111tion."), cert. denied, 120 S. Ct .. 196~ (20p0); lhli{ed States v. 4ihtpze~e, 195 F.3d 389 (8th 
Cir. 1999) (government does ~ot viohit€? 18 U.S.C. § 201(c) when it c01ppensates testifring 
~tnesses for participatiqn in cri~nal investigation); 'Unilt!d Stat~ v. Ml!rphy, 193 F.3d 1, 9 (1" 
Cir. 1999) (18-U.S.C. § 201(c) does ~ot apply to goven_unent; overrul!rig holding by district cc;>urt 
that'payment of witnesses for testiino_ny'violatea a!ltigratuity sta~te) witfll.flzited States v. 
"Jackson, 2B"F.3d 1269, 1287-88-(I_Oih Cir. 2000} (reserving ques_tion whether ~ntigratuity statute· 
~ould perrilit_prosecutors-to pay cash fqr favo~able testimony), pet[tionfor cert.filed, (U.S: 
Aug. 31, 200Q) (No. 00-5999); United-States v. -Ha"is, 210 F.3d 165, 168 (3d Cir. 2000) 
(hol~ing thai goyemment_ may pay informants to· gather infonn~tio!l arid testify'ab9ut evidence, 

. but reseivirig judgment· on·whether ~'the anti gratuitY. s~tute allo~s _the government t~ pay a 
wit~ess solely or ess·entially.for favorable testiinony");:lhzited States v. Condon, J10 F.3d 687, 
.6~9. (Jib Cir.) (re~eiving question whether antigrat~ity. statute would permit prose~t6fsJo pay 
~h f<?r favorable testimony), cert. denied, 52~ U.S. 1126 (1999). While IS'U.S.~. §'30?9B 
authorizes t~~ At~omey General "[n]otwithstanding any-other provision.oflaw' to "pay 
awards ... io· any individuat:who a.Ssists t~~ Department ofJustice in p~rformi~g-its functions," it 
is unc;:lear t~~ ~ent to which the p~ovisio.Ii includes the authority to pay ind)vidtials ~or their 
'testi~ony. Compare Anty, 203 F.3d at 309 ("In ajlthorizing th~ payment ofr~wards f~r 
information, ~_sistance,.and serViees in the enforcement of criminatstattites, Congress_ surely inust 
have cOntemplated-payment~ to infonnants for assisting both in'investigations an~·by testifYing.") 

-with Harris, 210 f.3d at 167-:-68 (citing 18.U.S.C, .§ 3059B, out reseiving_questi~n whether 
g~veriunent can compensate witness "sol~ly or essentially for favorabl~ tes_timony"): 

.. 
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• mone~ary limitation. Within these constraints, the Attorney General nevertheless has some range 

of discretion to define the two terms. We do not believe, however, that our Office is best suited 
to make J.his initial determinatio}l on behalf of the Department. Similarly, we express no view on 
whether it is appropriate for the Department to exercise its discretion to issue an award in excess · 
of$250,000 in this case. 

m. Conclusion 

We believe the preferred construction of the statute is the one that best permits us to give 
meaning to all the words of the provision. Thus, we conclude that awards may· be paid from the 
Fund at the discretion of the Attorney General for information or assistance leading to a civil or 
criminal fotfeiture involving any Federal agency participating in 'the Fund. The only monetary 
limitation on the payment of awards from the Fund is that awards for information shall not exceed 
$250,000 or one-fourth of the amount realized by the United States from the property forfeited. 
There is no statutory limitation on the amount ofa'-YafdS for assistance under§ 524(c)(2}; the 
amount of such awards lies within the reasonable discretion of the Attorney General. lfthe 
Attorney General chooses to exercise that discretion to pay an award over $250,000 for 
assistance, she may exercise that authority herself: or she may delegate the authority to pay such 
an award only to one of the four persons listed (assuming the Guidelines are amended as 
discussed inn. 9). We express no view on the policy question whether the Guidelines should be 
amended to incll!~e awards over $250,000. Furthermore, the determination of which activities 
constitute assistance and which constitute the provision ofinfonnation is.left to the ~easonable 

___ ~-discretion_of.the_Attorney-General-~nd·her·delegees·within the constraints discussed above. ·our- -
Office offers no view on whether the actions taken by the informant in this case.are best 
characterized as information or assistance. In light of the close question of statutory 
interpretation presented here and the fact that payment of awards over $250,000 would cogstitute 
a departure from current guidelines, we believe that any decision to pay such an award should be 
carefully considered to determine that the assistance provided is commensurate with the amount 
.awarded and that the award promotes important Jaw enforcement objectives. 
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MEMORANDUM FOR WILLIAM P. MARSHALL 
DEPUTY COUNSEL TO THE PRESIDENT 

FROM: 

RE: 

;Randolph D. Mos~ 
Assistant Attorney General 

Application of the Coreligionists Exemption in Title VII of the Civil Rights Act of 
1964,42 U.S.C. § 2000e-l(a), to Religious Organizations That Would Directly 
Receive Substance Abuse and Mental Health Services Administration Funds 
Pursuant to Section 704 ofH.R. 4923, the "Community Renewal and New 
Markets Act of2000, 

This memorandum responds to your request for guidance on certain questions concerning 
the interplay between title Vll of the Civil Rights Act of.1964, 42 U.S.C. §§ 2000e-2000e-17 
(1994), and section 704 ofH.R. 4923, the "Community Renewal and New Markets Act of2000," 
which would confirm and codify the eligibility of religious organizations to receive Substance 
Abuse and Mental Health Services Administration ("SAMHSA") funds directly from SAMHSA 
or from a state government for the purpose of carrying out programs to prevent or treat substance 
abuse. 

You,have asked us·to address several, related constitutional questions. First, woul? the 
Establishment Clause of the First Amendment invariably prohibit a government from providing 
SAMHSA funds directly to a religious organization t9:enable the organization to provide 
substance-abuse treatment or prevention services, where that organization is eligible to invoke 
section 702(a) oftitle Vll, 42 U.S.C. § 2000e-l(a), which exempts certain religious organizations 
from title Vll liability for preferring employees "of a particular religion"? Second, would the 
Establishment Clause categorically prohibit such direct aid to a religious organization that does, 
in fact, give preferences to employees "of a particular religion"? Third, assuming the answer to 
the first two questions is "no"- i.e., that there is no such categorical funding prohibition with 
respect to organizations that are eligible for or that act in accord with the section 702(a) 
exemption -would such aid be unconstitutional when the employment discrimination occurs 
within the funded substance-~bus~pro~ itself and where, therefore, the private religious 
organization in effect uses the government aid to hire employees pursuant to a religious test? 

_ Finally; _is secti()n_70_?~1_ which~J'~mpts.~ert~in religious organizations from title VII coverage 
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for employment discrimination in favor of coreligionists, itself an unconstitutional reiigious 
preference as applied to the employees who work within a particular substance-abuse program 
that receives direct SAMHSA aid? 

We conclude that, although some organizations that are eligible for title Vll's section_ 
702( a) exemption relating to a preference for employees of"a particular religion" may be 
constitutionally ineligible for the receipt of direct funding for substance-abuse programs, the 
Establishment Clause does not categorically prohibit direct funding to all such organizations. 
That is to say, there may be certain organizations that are statutorily eligible for the section 
702(a) exemption and yet remain constitutionally eligible for the receipt of direct SAMHSA 
funds. We further conclude, however, that the constitutional question is far more difficult, and· 
unresolved, with respect to organizations that discriminate in favor of coreligionists in a 
substance-abuse program that directly receives-SAMHSA funds. Funding provided to such 
programs may under certain circumstances be unc'onstitutional, where a reasonable observer 
would conclude that the government entity providing the funds endorses the private 
organization's religious discrimination. Moreover, although the Supreme Court already has held 
that the section 702(a) exemption from title VII is generally constitutional as applied to 
qualifYing nonprofit religious organizations, the application of that exemption to employees in 
SAMHSA-funded programs, who may not engage in specifically religious activities, raises.'very 
difficult and unresolved constitutional questions, the resolution of which may well depend on 
circumstances relating to particular organizations and specific funding m~chanisms and 
arrangements. 

You also have asked us to address the statutory question whether section 702(a) exempts 
qualifYing religious organizations from title VII's prohibitions on employment discrimination on 
grounds other than-religion, where such discrimination is religiously motivated. We conclude 
that section 702(a) does not exempt qualifying religious organizations from title VII liability for 
any form of discrimination other than a preference for employees "of a particular religion" and, 
in particular, does not permit an employer to escape title VII's proscriptions against race and 'sex 
disc~mination, even where the employer may be religiously motivated to engage in such forms 
of employment discrimination. 

STATUTORY BACKGROUND ,. 

In order to answer the questions you have posed, we must provide some background on 
the ''charitable choice" provision ofH.R. 4923, and on the provision in section 702(a) oftitle VII 
that exempts certain-empl.oyers from title vn liability for employment discrimination in favor of 
coreligionists, i.e., "individuals of a particular religion." 
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Section 704 ofH.R. 4923 

Ori July 25, 2000, the House of Representatives passed H.R. 4923, the "Community 
Re11~~bmlNew.Markets Act-of-2000!' Sec ,146 Gong;·Ree.·H684();4t· (dailyed;.Jilly2S, 
20.00). Section 704 of that bill would amend title V of the Public Health Service Act ("PHSA"), 

- 42 U.S.C. §§ 290aa-290gg (1994), to add a new "Part G," to be entitled "Services Provided 
Through Religious Organizations." Part G would expressly prohibit governments from 
discriminating against religious organizations'in all "discretion~ and fonnula grant programs" 
administered by the Substance Abuse and Mental Health Services Administration that ''m~e 
awards of financial assistance to public or private entities for the purpose of canying out 
activities to prevent or treat substance abuse." Proposed PHSA section 581(~). 

The prohibition on governmental discrimination against religious organizations would 
apply in two disJinct types ofSAMHSA grant programs. The first category includes those 
programs in which SAMHSA itself provides discretionary grants or awards to, inter alia, private, 
nonprofit organizations. SAMHSA officials have infonned us that SAMHSA makes numerous 
such grants under its general authority contained in 42 U.S.C. § 290aa (1994), and that it bas the 
authority to issue specific grants relating to substance-abuse prevention and treatment under 
several other statutory provisions, such as 42 U.S.C. §§ 290aa-5, 290bb-1-290bb-5, and 290bb-
21-290bb-24 (1994). The second category of covered programs consists of grants that 
SAMHSA makes to the States, including "formula" grants awarded to the States pursuant to 42 
U.S.C. §§ 300x-21-300x35 (1994 & Supp. 1998), to enable the States to achieve certain 
subst?Dce-abuse treatment and prevention goals .. See also id. § 300y (1994) (discretionary grants 
to Stat_es). The statutory provisions establishing the fonnula-grant regime in several places 
indicate tliat a State may use SAMHSA funds to make its own grants or awards to, or contracts 
with, private nonprofit organizations, so that such private organizations may provide the 
substance-abuse services for which the State received the SAMHSA grant.1 SAMHSA officials 
inform us that there is an array of me_cbanisms (prescribed by state law) by which the various 
States provide SAMHSA formula-grant funds to private organizations, and that most, if not all, 
such mechanisms involve discretionary decisions by State and local officials regarding the . . 

aJiocation of limited SAMHSA funds to competing private organizations. 

Section 704 ofH.R. 4923 would amend the Public Health Service Act to provide 
expressly that "[n]otwithstanding any other provision oflaw, a [nonprofit] religious organization, 
on the same basis as any other nonprofit private provider .• •• (1) may receive financial assistance 
under a designated program; and (2) may be a provider of services under a designated program." 
PHSA section 587( c), in turn, would prescribe" with more particularity the contours oftbis 
nondiscrimination rule: 

~,,, 

I ··•' See, e.g., 42 U.S.C. § 300x-3l(a)(l)(E) (1994) (imPosing requirement that States agree !lQ! to expend the 
SAMHSA grant "to provide financial assistance to any entity other than a public or nonprofit private entity"); ~ 
also, e.g., id. §§-300x-22(c)(3), 300x-24(a)(J)(A), 300x-2S(a)(l), 300x-62(b). 
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(c) NONDISCRIMINATION AGAINST RELIGIOUS ORG~TIONS-

(1) ELIGffiiLITY AS-PROGRMvt PARTICIPANTS- Religious organizations are 
. eligible to be program p~~!~ants Q!! the, same b~is..as..any.other-nonprofit-
-pnvateorgan}Zation." asiorig as the programs are implemented consist~nt with the 
Establishment Clause and Free' Exercise Clause of the First Amendment to the 
United States Constitution.2 Nothing in this Act shall be construed to restrict the 
a~ility of the Federal Gov~ent, o·r a State or iocal government receiVing funds 
~der such progiC4Ils, to !iPPlY to. religious organizations the. same eligibility. 
conditions in ~esignat~d progi-ams as are applied to any other nonprofit private 
.9rganization. · · 

(2) NONDISCRIMINATION- Neither the·Federal Government nor~ State or 
local govemme11t receiving funds tinder designated progr3!ils shali.discriniinate 
ag~inst an o~gan:ization that i~ or ~pplies to be a program participant on the basis 
.that the organization h~ a religious character. 

These provisions, which iu:e ~imilar t9 "charitable.choice" provision~ in two other 
recen~ly enacted laws,3 would, if emicted, m~nifest "Congress' considered jiiagment that r~ligious 
oigani~~tions can help solve·the problems," Bowen v. Kendrick, 487 U.S. 589,606-07 (1988), to 
which the SAMHSA grant programs are addrf?ssed:' These provisi~ns would not giv~ r~Iigio·us 
organiza~ions al!y special entitlement· to receiv<; SAMHSA funds; they ~imply wo'l!ld require 
governments to irea~_sucn (_)rganizations on an equ~l footing with other nonprofit organizations~ 

H.~. 4923·viould impose certain restrictions on participating private organizations 
(including religious organizations). Most importantly, propo~ed PHSA section 583 would 
provide that ~'[n]o funds provided under a designated program shall be expended for sectarian 
\YOrship, instruction; or proselytization.'t4 fu addition, proposed PJ:ISA section 5S2(f)(4) w~u~d 
prohibit a p~icipating religious organization from engaging i~ religious discrimination against 
the ultimcit!! b~neficiaries of~ program (i.e., the·individuals receiving the substance.;.abuse 

2 PHSA section 581.(c)(~) would defme ''pro~ participant" to mean "a public or private e~tity that has 
received fmancial assistance under a designated program." Secti!)n 58l(c)(6) would defme "religious organization" 
to. me~ a "nonprofi~ reJigious· or~tion." · · · 

3 See se~tion)o4(c) of the Personal Responsibility~d Work Opportunity Reconciliation ~ct_of1996 
("PRWO~ "), 42 U.S.C. § 604a(c) (Supp. II 1996); section 679(a) of the Commtmity Services Block Grant Act 
G'CSBGA"),.4_iU.S.C. § 9920(a) (Supp: IV 1998). -

4 This is simil~ to ~strictions imPosed in other charitable choice statutes. See .PRWO~ sec~ion l 04(j), 
42 U.S.C. § 604a(j) (Supp. II 1996); CSBGA section 679(c), 42 U.S.C. § 9920(~ (Supp. IV. 1998); see also. e.g., 
4_2.U.S.C: § 9858k(a) (1994) ("No fmancial ~sisiance [for child-care serVices'ahd related activities] provided under 
thi~ subclt~pter ••• shall be expended for any sectarian purpose or activity, includi~g sectarian worship or 
instruction."). 
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services): "A religious organization that is a program participant shall not in providing program 
services or engaging in outreach activities under designated programs discriminate against a 
program beneficiary or prospective program beneficiary on the basis of religion or religious 
be_l_i~~,s F~_!lllE~C2. t_h~ ~t~tu~_~ould r~uire_go~mments thatadminister--~e designated, 
progriuns to ensure that if an individual who is a program beneficiary (or prospective beneficiary) 
objects to the religious character of a provider organization, such individual will be referred to an 
accessible alternative service provider. Proposed PHSA section 582(0(1}-(3). 

Notably, however, nothing in H.R. 4923 would independently prohibit a participating 
private organization from engaging in religious discrimination against its employees. Instead,­
PHSA section 582(e) would provide as follows: 

Nothing in this section shall be construed to modifY or affect the provisions of any 
other Federal or State law or regulation that relates to discrimination in 
employment. A religious organization's exemption provided under section 702 of 
the Civil Rights Act of 1964 regarding employment practices shall not be affected 
by its participation in, or_ receipt of funds from, a designated program.6 

Thus, the proposed amendment to the PHSA would, by its tenns, leave the law of employment 
discrimination in SAMHSA-funded programs in exactly the same place that it currently stands. 
In particular, the bill would emphasize that if an organization is otherwise entitled to the 
exemption provided in section 702(a) oftitle VII, 42 U.S.C. § 2000e-l(a), that organization's 
receipt of funds pursuant to a SAMHS~ suQstance-abuse program will not affect the 
organization's eligibility for the section 702(a) exemption.' We tum now to a brief description of 
the section 702(a) exemption to title vn. 

s This restriction, too, would be similar to a provision found in the PRWO.RA. See 42 U.S.C. § 604a(g) 
(Supp.II 1996). ' 

6 See also PRWORA § 104(£), 42 U.S.C. § 604a(f) (Supp. II 1996); CSBGA § 679(b)(3), 42 U.S.C. 
§ 9920(b)(3)'(Supp. IV 1998). 

7 With respect to certain SAMHSA programs, title VII is not the only existing statute that restricts 
employment discrimination. In particular, as explained infra at 8-9, a separate statutory provision, 42 U.S.C. 
§ 300x-57(a)(2) (1994), prohibits religious discrimination under"anyprograni or activity funded in whole or in part 
with funds made available" under the SAMHS.A program providing "fonnula~ts" to the States. Nothing in H.R. 
4923 would affect that preexisting antidiscrimination provision. Indeed, proposed PHSA section 582(e) would 
expressly reaffmn that the new provisions in PHSA section 582 involving religious organizations would not modify 
or affect the provisions of any other Jaw relating to discrimination in employment. 

-5-



. .. . ,• .. 0 0 

Title VII 

Section 703(a) oftitle VII ofthe Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a) (1994), 
generally prohibits employers from engaging in employment discriii}ination on the basis of race, 
colort .r~igion, sex, or-national-origin: That section-provides:- · 

It shall be an unlawful employment practice for an e~ployer-

(1) to fail or refuse to ~ire or to discharge any individual, or otherwise to 
discriminate against any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual's race, color, 
religion, sex, or national origin; 

or 

(2) to Jimit, segregate, or classify his employees or applicants for employment in 
any way which would deprive or tend to deprive any individual of employment 
opportunities or otherwise adversely affect his status as an employee, because of 
such individual's race, color, religion, sex, or national origin.8 

One of several exemptions to title VII's prohibitions is found in section 702(a), 42 U.S.C. 
§ 2000e-1(a) (1994), which provides as follows: 

This subchapter shall not apply to an employer with respect to the employment of 
aliens outside any State, or to a religious corporation, association, educational 
institution, or society with respect to the employment of indiv~duals of a particular 
religion to perform work connected with the canying on by such corporation, 
association, educational institution, or society of its activities. 

As· first enacted in 1964, the section 702 exemption for religious discrimination extended only to 
persons employed to perform work "connected with the carrying on by such [religious] _ 
corporation, association, or society ofits religious activities." Pub. L. No. 88-352, § 702, 78 Stat. 
255 (1964). In 1972, Congress amended section 702 in pertinent part to delete the word 
"~eligious" modifying "activities," so that the exemption applies to persons employed to perform 
work "connected with the canying on by such [religious] corporation, association, or society of 
its activities." Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 3, 86 Stat. 
103 (1972).9 Accordingly, title VII presently does not prohibit qualifying employers from 

8 In addition, section 704 of title VII, 42 U.S.C. § 2000e-3, prohibits certain fonns of retaliation against 
employees who raise claims or questions concerning alleged title VII violatio~~rSee infra note 64. 

. ,. lit·"' 
9 That amendment also added "religious .•. educational institutions" to the list of exempt religious 

organizations in section 702, while deleting a broader, sep~te "educational institution" exemption that originally 
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discriminati!Jg in favor of employees "C?f ~particular ~eligion"- a fonn ·or discrimination 
''because of[an] individual's •• ; religion" that section 703(a) oilierwise would prohibit.10 

~ J!js imP.ort~!fQr.pres~ntpwposes.to..emphasize that th~ section~702(a) c-.<~mption do~·-
not apply to all employers that would, for religiou~ reasons, prefer to hire and retain coreligionist 
employees. See EEOC v. TownteyEng'g& Mfg. Co .• 859.F.2d 610, 6i9 (9th Cir. 1988),.cert. 
denied. 489·U.S. 1077 (·1989). NC?r c~ the ~xemption·be construed to cover.ev~ry orgaJ¥zation 
or employer with some tie to an organized religious denomina~ion or church. See id. at 617-18; 
EEOC v. Kamehameha s·chs./Bishop Estate, 990 F.2d 458,460 (9th Cir.), cert. denied~ 510 i.J.S> 
.963 (~ 993).11 The _only emplo~ers e!lti!led to the exemption 3!e "religious ~orporati~n[ s], . 
associ~tion[s], educational institution[s], [an~] societ[ies]."· Title VII does not further define 
these terms, and there has been limited IJtigatiQn contesting their meaning. The c~urts·of appeals 
that have addressed the issue have c~nCtuded that whe~er·~ par:ti.cular religious or religiously 
affiliated organization is entitled to the exemption will depend upon "[a]ll sighlficant religious. 
and secular ~haracteristics" ofthe organization, that "each case ~u~t tum on its O'VJl facts," and 
'that the ult)mate inquicy is whether the orgl!Ilizatio.n~s purpo~e and chara(!ter are "pri~arily 
religious." Townley Eng'g &·Mfg., 859 E:2d·at 618; accord Kaniehameha,_990 F.2q.at 460; Hall 
v. Baptist Mem'l Health Care Corp., ~IS·F.3d 618, ~24 (6th Cir. 2000). 1 Th~ Depa_rtment of · 
Ju~tice, on ·behalfofthe_Equal Empiojrnent Opportunity eom~is~f.on, ha.S defendefi that 
·understanding of the ,scope ofthe exemption.12 We have nq occasion her~ to. question this. 
px:evailing interpret~tion of§ 702(a)', and for purposes of the analys_is that follows we therefore 

had·appeared ~ section.702 as en~cted in 1964. . 
10 The Equal EmploymenfOpportunity Co~s5ion construes the s~tion 702(a) ~xemption to apply on~y 

to decisions c~nceming·hmng, discharge and promotion, aJ!d not 'to exempt rc:ligious ~r~izations fr~m liability 
under title VII for discriminating on the basis of religion in compensation;tenns, conditions, or privileges of· 
employment. See 2 EEOC Compliance Manual (CCH) 12183, App. 605-1 (i998} (Policy Statement on "Religious 
Organization Exception.,). We are not aware of any repo~ed dec_i~ions directly addressing that di~tinction; and we 
do not ad~ss it here. In section II of our Amilysis, infra at 29-32, we .discus_s further the sub~tantive meaning of 
the phrase "of a particular religion,:• ~nd tf!e effect of the ~ection 702(a) exemption on other forms o( disc~nation 
(such as race and sex disc!lmination) that title .VII p~ohibits. 

11 Such a broad reading would threaten to render redtindant another title VII exemption, found in section 
703( e )(2), 42 U.S.C. § 2000e-2( e )(i) (1994), which provides that title VIi d~es not prohibit an educational 
insqtution from hifolg employees of a particular religion if that i.ilstitution is wholly or pai'tly supported "by a 
particular religion or by a particular !Cligious corporation, ~sociation, or society . ., . When Congress enacted title 
VII, it included this additional exemption because it understood that not all such educational institutions would be 
able to take advantage of the "religious corporation, ass9ciation or society" _exemption th_en found in section 702 (or 
of the additional"educational institut!on., exemption that initially~ included in section 702). See Townley Eng'g 
& Mfg., 859 F.2d at 617 (discussing legislativ~ history). 

12 See Brief for the Equal.Employmerit _ Opp,!)rtunity Conun'n in Opposition [to petition for Certiorari] at 
10, Kamehameha Schs./Bishop Estate v. EEOC, 510 U.S. 963 (1993) (No. 9H'71) ("The court of appeals' 
appro~ch of weighing the organization's religious and secular'cbar.icteristics in order to detennine its primary 
'purpose and character' is ~mineritly sensible. Petitioner itself suggests no more appropriate methodology, and none 
occ!lfs to us."). · • • 
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will assume that the correct test for coverage under section 702(a) is whether an organization's 
purpose and character are ''primarily religious." · 

Thus, not all religious organizations receiving funds l!Ild~I.:-~ SAMHSA mill.P.rogntm 
-would-be-entitled·to"litlevn's· section 702(a) exemption. tlie proposed new PHSA section 
582(e) in H.R. 4923 would provide simply that an organization's section 702 exemption "shall 
not be affected by its participation in, or receipt of funds from, a designated program." Neither 
section 582( e) nor any other provision ofH.R. 4923 would purport to _extend the section 702(a) 
exemption to any organization not othexwise eligible for iL Accordingly, an organization 
receiving SAMHSA funding will be eligible for the section 702(a) exemption only ifits purpose 
and character are "primarily religious."13 

• • • • 
Before turning to the constitutional questions involving application oftitle Vll to 

SAMHSA funding recipients, we should note that, just as H.R. 492_3's proposed amendment to 
the PHSA would not affect the operation oftitle VII, so, too, that amendment to the PHSA would 
not modify any other antidiscrimination obligation by which a participating organiz~tion must 
abide. See proposed PHSA section 582(e) (''Nothing in this section shall be construed to modify 
or affect the provisions of any other Federal or State law or regplation that relates to 
discrimination in employment."). In particular, ~.R. 4923 would not alter the operation of a 
separate antidiscrimination provision, 42 U.S.C. § 300x-57(a)(2) (1994), which reads as follows: 

. ·-
· No person shall on the ground of sex (including, in the case of a woman, on the· 

ground that the woman is pregnant), or on the ground of religion, be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination 
under, any program or activity funded in whole or in part with funds made 
available under section 300x or 300x-21 ofthis title. 

Section 300x-57(a)(2) prohibits religious discrimination under"anyprogram or activity funded 
in whole or in part with funds.made available under" SAMHSA's fonnula-grant provisions.l4 

13 There are very few reported decisions concerning whether particular organizations involved in 
providing social or charitable services are entitled to the section 702(a) exemption. Conmare. e.g .• McClure v. 
Salvation Army, 323 F. Supp. 1100, 1104 (N.D. Ga. 1971) (Salvation Army is a "religious corporation" for 
ptuposes of section 702 exemption), aff'd on other grounds, 460 F .2d 553 (5th Cir.), cert. denied, 409 U.S. 896 
(1972), with Fike v. United Methodist Children's Home, 547 F. Supp. 286,290 (E.D. Va. 1982) (United Methodist 
Children's Home not a "religious CC?rporation" entitled to section 702 exemption), afrd on other grounds, 709 F.2d 
_284 (4th Cir. 1~83). As explained in the text, the particular characteristics of each organization would have to be 
examined to determine whether it is entitled to the exemption.. ::.~f 

14 Section 300x·21, to which this provision refers, is the SAMHSA program providing "fonnula grants" to 
the States. See supra at 3. 
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Such a prohibition has been in place since the inception of the SAMHSA fonnula-grant statute.1s 
It appears that this prohibition, like analogous antidiscrimination provisions relating to federal 
funding recipients, imposes restrictions on, inter alia, employment discrimination in the covered 
programs and activities.16 Thus, it alw~~ !!_as_been Qte case tJ!~t ? . .P..tiyate Q!'~ization receivipg 
foniiula-graiit SAMHSA funds fi-Oin a-S-tate-could not engage fn religious discrimination in 
employment in the SAMHSA "program or activity,"17 even if the organization otherwise were 
entitled to the section 702(a) exemption for purposes of title VII liability. H.R 4923 would not 
affect this longstanding PHSA antidiscrimination requirement, even as to organizations that are 
entitled to the exemption in section 702(a) oftitle Vll.18 Section 300x-57(a)(2) does not, 
however, apply to those statutory provisions pursuant to which SAMHSA itself provides grants 
directly to private organizations. See supra at 3.19 Therefore, the existence of the prohibition on 
religious employment discrimination in § 300x-57(a)(2) does not render moot the questions you 
have asked us to consider with respect to title VII and SAMHSA grant programs. 

ANALYSIS 

I. Constitutional Questions 

You have asked us t~ consider several constitutional questions concerning employment 
discrimination by religious organizations that receive SAMHSA aid under certain substance­
abuse grant programs: As noted above, the "charitable choice, provisions in proposed PHSA 

, 
IS See Onmibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, tit. IX,§ 901,95 Stat. 551 (1981); 

ADAMHA ~eorganization Act, Pub. L. No. 102-321, tit. II,§ 203(a), 106 Stat. 407 (1992). 

16 Cf.. e.g., Consolidated Rail Com. v. Darrone, 465 U.~. 624, 632-33 & n.13 (1984); North Haven Bd. of 
Educ. v. Bell, 456 U.S. 512, 520-22, 530 (1982); United States v. Citv of Chicago, 395 F. Supp. 329, 343-44 (N.D. 
Ill.), afrd mem., 525 F.2d 695 (7th Cir. 1975). 

17 The prohibition plainly is intended to extend not only to the States themselves but also to "an entity that 
has received a payment pursuant to se~tion 300x or 300x-21 of this title." 42 U.S.C. § 300x-57(b)(l). Cf. also, e.g., 
Frazier v. Board of Trustees, 765 F .2d 1278, 1288-91 (5th Cir.), opinion amended in other respects, 777 F.2d 329 

•(5th Cir. 1985), cert. denied, 476 U.S. 1142 (1986); Graves v. Methodist Youth Servs .• Inc., 624 F. Supp. 429,433 
(N.D. Ill. 1985). 

18 Enforcement of the§ 300x-57(a)(2) prohibition would not necessarily be the same as title VII 
enforcement If the chief executive officer of a State does not secure compliance with§ 300x-57(a)(2) within 60 
days after notification by the Secretary of Health and Human Services of a violation, the Secref!Uj' may refer the 
matter to the Attorney General with a recomm~dation that an appropriate civil action be instituted. 42 U.S. C. 
§ 300x-S7(b)(l)(A) (1994). When such a matter is referred to the Attorney General, or "whenever the Attorney 
General has reason to believe that a State or an entity is engaged in a pattern or practice in violation of ••• 
subsection (a)(2)," the Attorney General may bring a civil action in any appropriate district court of the United 
States "for such relief as may be appropriate, including injunctive relief." I d.' §,~OOx-57(b)(2). . .. 

19 Nor would it apply to any private organizations using funds that SAMHSA provides to the States 
pursuant to the discretionary grant program descn'bed in 42 U.S.C. § 300y (1994). 
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Part G would apply to all "discretionary and forinula grant pro~ administered by the 
Substance Abuse and Mental Health Services Administration that make awards of (manqial 
aSsistance tQ publ~c or_private ent~ties for the purpose of canying out activities to prevent or treat 
substance abuse." H.R. 4923, § 704 (proposed PHSA section 58l(a)). We are not familiar With 
.Jh«ti!etails_of each of the aff~ctcd·SAMHSAprograms:··A-ceotdingly, our an~Iysis 1_1~essaniyiS 
general in nature and might be altered by, or imipposite to, the' specific characteristiCs of certaiq 
SAMHSA program_s .. You have asked us·to fQcus our attention on a parti~ular category of 
programs- namely, programs under which a gov~ental entity (either SAMHSA itself or a 
State pr l<?~al goV.emment dis~~ing SAMHSA funds) uses its discretionary a,uiliority to provide 
financial aid direct!Y t9 one or more religio~sly affiliated organizations, as part of a broader 
program of discretio11;ary allocation ofSAMHSA ~nds to private organizations to enable such 
organizati~ns, iri a nongovernmental" capacity, to provide substance-abu~e services.20 

There are four distinct constitutional questions that might arise in this context. The first 
three questions all conce~, jn so~ewliat different fo~s, whether it would-be constitutionally 
permissibl~ for a govenlJ!lenf to ~rovide SAMHSA aid dire~tly to an organi~~ion t~at 
discriminates in favor ~f coreligionists pursuant ~o the sectio_n 702(a) exemption- and, in 
particular, .whether s~ch funding would be c_9nstituti_onal where t)le.religiou~ employment 
~iscrimination occurs in the verj pro~ that receives SAMI:ISA funds. The final question·is, 
in effect, the flip side ofthose questions, namely, whether the title vn section 702(a) exemption 
itself is co~stitut.ionat' as applied to~ employees who work within a substance-abuse progianl 
subsidized by diJ;·ect SAMHSA fu!}ds and who must, accordingly, refrain,from religio1:1s activity 
wi~_in th~ program ~hat re~eives direct govel11Ipentfunding.21 

20 'fhus, as explained below, ~infra note 21, this memorandum does !!Q! address programs puciuant to 
which a government provides funds to· individuals in need of substanc~abuse !1$Sista!}~e,_who then can choose t~ 
use such aid for treabnent aJ organizations of their choosing. Nor do~ this memo~duin a~dress. any programs 
pursuant to which l!l private organization might contract with·a govemme!lt to act as an agent or representat~ye of the 
g~vemment i~elf, subject to the government's supeivi~ory control. 

• 21 Our references·in the text to "direct ai.d':.~ iDtended to refe~ both to aid that SAMHSA i~elf provi~es 
·to private or~izations to enable sue~ organization$ to provide substance-abuse services, and to S~SA aid tha~ 
s~te _and local governme~ts provide to such private entities for surular purposes. By ~onfrast, our use ~fthe tenn 
"direct ~id" is hot iritended to ref~r to statutes and programs pursuant to which a government instead p~vides aid to 
th~ ultimate .individual beneficiaries and pemuts such persons to 'use the aid for services at sl!~~tanc~-~use-seivice 
organiZations of their choosing. The constitutional analysis that applies when individuals choose to use such 
"indirect" aid at religious organizations caii vaxy sigDificantly-from the analysis applicable to the sort of"d~t" 
governmental aid to religious organizations that is" the subject of this memorandum. g Zobrest v. Catalina 
·Foothills Sch. Dist., ~09 U.S. 1, 9:-10 (1993); Witters v. Washington Dept. ofSerVs. for the Btin(i, 474 U.S. 481, 
486-88 (1986); Mueller v. Allen, 463 U.S. 388, 398-99 (1983). As Justice O'Connor recently explained: . ' 

[W)e decided Witters and Zobrest on ~e understanding that the aid Was provided airectly to the 
individual ~tudent who, in tum, made the choice ofw~ere to put tha~!f~ to use •••• Accordingly, 
our approval of. the aid in both cases relied to a significant extent on the fact that "[a]ny aid •.. tha~ 
ultimately flows to ~ligio.us institutions does so only as a result of the genuinely independent and 
private choices of aid ~cipients." Witters, [474 U.S.] ~t 487. :.· • 'J11is characteristic of both 
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The four questions are as follows: 

A. Does the Establislunent Clause principle that government aid provided directly to a 
private religious organization may not be used to advance "specifically religious 
activit[ies] in an otherwise substantially secular setting," Kendrick, 487 U.S. at 621 
(i~~~ ~~ta~~o~ omit~ i~v~ah!Y.J?~~~de.~ goverJ)lllenUr.Qm providing.SAMHSA 
fiilias Clirectly to an organization that is eligible for the section 702(a) exemption, by 
virtUe of the fact that such an organization must, in order to be eligible for the section 
702( a) exemption, have a purpose and character that are "primarily religious"? In other 
words, is it possible for an organization to be both sufficiently religious to be statutorily 
eligible for the section 702(a) exemption and sufficiently secular to be constitutionally 
eligible to receive direct SAMHSA aid? 

B. Does an organization's decision to invoke the section 702(a) exemption and to 
discriminate in employment in favor of coreligionists inevitably render the organization 
so "pervasively sectarian" that there is a constitutionally impermissible risk that · 
government aid provided directly to the organization will be used to advance "specifically 
religious activit[ies] in an otherwise substantially secular setting"? 

C. If an organization engages in religious employment discrimination within the very 
substance-abuse program that receives SAMHSA funds directly from a government, does 
the government's decision to provide such direct aid to that organization constitute a 
preference for, or "endorsement .. of, that religious discrimination that would violate the 
Establishment Clause? 

D. As applied to employees of a program that receives direct SAMHSA aid, whose 
functions within that program must be secular, is the exemption in section 702(a) oftitle 
VII for certain religious organizations a violation ofth"e Establishment Clause a5 an 
impemiissible preference for religion, or is it instead a permissible religious 
accommodation? 

programs made them less like a direct subsidy, which would be impennissible tmder the 
Establishment Clause, and more akin to the government' issuing a paycheck to an employee who, 
in tum, donates a portion of that check to a religious institution: 

Mitchell v. Helms, 120 S. CL 2530,2558 (2000) (O'Connor, J., concurring in the judgment) (some citations 
omitted); see also id. at 2559 (explaining that "the distinction between a per-capita-aid program and a true 
private-choice program is important when considering aid that consists of direct monetaiy subsidies," and that the 
"Court has 'recognized special Establishment Clause dangers where the government makes direct money payments 
to sectarian institutions"') (quoting"Rosenberger v.'Rector and Visitors ofUniv. ofVa., 515 U.S. 819, 842 (1995)). 
In this memorandum, our discussion is limited to prograrils pursuant to which a 2ovemment, rather than private 
individuals, chooses the organizations that will receive SAMHSA ftmds. :~.~ 
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Before we address each of these questions, we must first provide some detailed 
·background describing the constitutional limitations the Establishment Clause imposes on a 
government's provision of funds directly to religio~ organizations. 

Bowen v.Xendrick and other cases establish that an organization's religious affiliations 
do not constitutionally disqualify it from participating equally in a governmental program that 
provides grants to religious and nonreligious entities alike on a neutral basis.22 A government 
may not, however, choose to fund a particular organization because it is religious in character or 
b.ecause of its religious affiliations. See Board ofEduc. ofKirvas Joel Village Sch. Dist. v. 
Grumet, 512 U.S. 687,703 (1994) (it is a "princ_iple at the heart of the Establishment Clause" 
that government "should not prefer .•. religion to irreligion").23 Accordingly, a government 
providing funds to private organizations to perform social services may not limit its·aid to 
religious organizations, and must not otherwise prefer such organizations over others, e.g., by 
setting ~ide a particular portion of funds for them. The criteria for funding should be neutral 
and secular.24 For instance, a government may make a SAMHSA grant to a particular religiously 
affiliated organization because of that organization's effectiveness in providing substance abuse 
treatment and/or prevention services, but not because the government supports or prefers _the 
organization's religious tenets, activities or af(iliations.25 Moreover, a government may not 

' pr<?fer certain religious qenominations or organizations over others for funding, except on the 

22 See Kendrick, 487 U.S. at 608-11 (hol_ding that Adolescent Family Life Act grants to be used to help 
individuals avoid unwanted pregnancies may be awarded to religious institutions in light of the availability of such 
grants to a fairly "wide spectrum of public and private organizations"); see also. e.g., Roemer v. Board of Pub. 
Works, 426 U.S. 736 (1976) (upholding grant program for colleges and universities as applied to schools with 
religious affiliations); Bradfield v. Roberts, 175 U.S. 291,298 (1899) (permitting appropriation of public funds for 
fmancing of hospital buildings to be operated "under the influence or patronage" of the Roman Catholic Church). 

23 See also, e.g., j!L at 703-05; Kendrick, 487 U.S. at ~07-09 (stressing the "neutrality" of the govenunent 
aid to private organizations- in particular, that "nothing on the face of the Act_ suggests that it is anything but 
neutral with respect to the grantee's status as a· sectarian or purely secular institution"); ~ Capitol Square Review 
and Advisory Bd. v. Pinette. 515 U.S. 753, 766 (1995) (plurality opinion) ("Of course, giving sectarian religious 
speech preferential access to a forum close to the seat of govenunent (or anywhere else for that matter) would 
violate ~e Establishment Clause (as well as the Free Speech Clause, since it would involve content 
discrimination)."). • ' 

24 Moreover, the govenunent must not "convey[] or att~mptO to convey a message that religion or a 
particular religious belief is favored or preferred." Wallace v. Jaffree, 472 U.S. 38, 70 (1985) (O'Connor, J., 
concurring in the judgment). · 

25 See Kendrick, 487 U.S. at 605 n.9 ('"Religious affiliation is not a criterion for selection as a grantee 
under the adolescent family life program, but any such grcmts made by the Secretary would be a simple recognition 
that nonprofit religious organizations have a role to play in the provision of services to adolescents.'") ( quotiitg S. 
Rep. No. 97-161, at 16 (1981)); Bradfield, 175 U.S. at 298 (religious affiliationi6fpublicly funded hospital"is not 
of the slightest consequence with reference to the law of its incorporation, nor·~ the individual beliefs upon 
religious matters of the various incorporators be inquired into"); Walz v. Tax Comm'n ofCitv ofNew.York, 397 

_U.S. 664, 696·97 (1970) (Harlan, J.). 
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basis <?f secular ~riteria unrelated to the organizations' ·religious affilia!i.ons or tenets. See 
Larson v. Valente, 456 U.S. 228, 244-47 (1982);_ see also Kiryas ~oe1, 512 U.S. at 706-07. 

Although religious organizations may receive federal fun4s to provide social serVices 9r 
t~ -~n~ge in.sQ~iakwelfare acdvities,-such orgaa"lizatio~s must not'Use·aid'tliey recetve oiree1fy 
from a go~~mment to advance "'specifically religious activit[ies] in an 9thety~ise substantially 
.secular setting., Kendrick, 487 U.S. af621 (quoting Hunt v. McNair, 413 U.S~ 734,743. 
'(1973)).26 This holding reflects what Justice O'Connor has characterized as a ''bedrock 
principle[]" ofEstablislunent Clause doctrine, namely, that "direct state funding of religious 
activiti~s" j~ imp_e~ssible~ Rosenberger v. Rector and Visitors ofUniv. ofVa., 51~ u.s. 819, 
847 (1995) (O,Connor, J., concurring). The Court's decisions pennitting the governm~nt to fund 
some secular functions performed by sectarian organizations "prov.ide no precedent for the use of 
public funds to finance religious activities." Id.27 Thus it would be jmpe~issible fqr a 

26 · In Kendrick, all nme Justices accepted the principle that the use or'govemment funds for religious 
activities would be impennissible. 4~7l.!.S. at 611-12 (Establis~ent Clause would be violated if public p~onies 
~e~ ~sed to fund ":~~o~trination into the beliefs of a particular religious faith":) (quoting School Dist. of Grand 
Rapids v. Ball, 473 U .. S. 373, 385 (1985)); id. at 621 (in assessing constitptionality of funding a particul~ program 
it would be r:elevant to ~etennine, for example, "whether the Secretary has pennitted [A~olescent Family Life Act] 
gran.tees to use !113terials .that _haye ~ explicitly religious co~ten.t or are de~igned to inculcate the views of a 
_particul!lr religiotis faith"); id. at 623 (O'Connor,~ •• concurring) ("[A)ny use of public funds to promote religious 
.doctrines vi9latel! the Establishment Clause."); id. ai ~24 (Kennedy, J., concurring) (r~oning that the . 
Establishment Clatise Y,.ould be violated if funds "are in fact being used to further ~ligion"); id. at ~34-48 
_(Biackmun, J., dissenting) (opining that government aid may not be ilsed ~o advance religion, ev~n if aid were 
intended for secular purposes). This conclusion was consistent with position that the qovemment advance<J in the 
Kendrick litigation. See Brief for the [Federal] Appellant at 34-38, Bowen v. Kendrick, 487 U.S. 589 (1988) (Nos. 
87-253,-87-431, 87-462) ru.s. Kendrick Brief').. . ·. "' 

2? The Court bas, for ex!}rilple, applied the nO.direct-fund.ing-of-religious-activity principle in a l~e of 
' ca5_es involving assistance for buildmg CO,!l~truction ~d repair. Thus, in Tilton·v. Richariison, 403 U.S. 672_(1971), 
the Coun upheld .~!d t9 religious schools insofar as the program in question expressly efCcluded 'the construction of · 
'"any f~cility used or to be used for_sectarian ins.truction or as a plac,e for religious worship,~" id. at 67.5 (plurality 
opiqion) (citation omj~ed), but unanimously invalidated the pro~ insofar as it perrilitt~ funding for .c~nstruction 
ofbuildings ~at were ever !o be used for religio~ actiyit~es, ~ id. at 683 (pl~lity opinion) (concluding that the 
20-year limitation on the statutory prohibition on the lise of the buildings for religious activities violated the· 
Establishment Clause, because "[i]f, at ~e ·end of2Q. yCa_IS, the buildiitg ~. for example, converted into a _cliapel or 
otherwise: used to promote religiouS interests, the original federal grant will in pari have the effect of advancing 
religion"); id. at'692 (Douglas, J.,.disseniing in part, joined by Black and M~hall, JJ.); Lemon v. Kurtm1an, 403 · 
U.S. 602, 659-61 (1971) (separate opinion ofBrennali; J., concurring in thejudgnient in part in Tilton); ilL at 665 & 
n.l (White, J., concuniJig in the judgment in Tilton, and "accept[ing] the Court's invalidation of the provision in the 
federal legislation wheieby the restriction on the use of buildings constructed with federal funds terminates after 20 
years'') •. Compare also Hunt v. McNair, 413 U.S. 734, 744-45 (1973) (upholding construction of religiously 
affiliated college and university facilities fmanced by state issuance of bonds (repayable upon more favorable 
interest tenns than otherwise would h~ve been available), where such aid waS subject to'the restriction tha~ the 
facil~ties no~ be used ·for "religious p~ose$"), with Committee for Pub. Educdnd Religious Liberty v. NvQtiist, 
413 U.S. 756, 774 (1973) (invalidatitig state maintenance and repair grants fornonpublic elemental}' and secondary 
schools (on the same day as the dec~sion in Hunt) because it was not possible to "restrict payments to _those 
expenditures related to the upkeep of facilities used exclusively forsec~1~purpC?ses"). 
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government to provide SA¥JiSA financial assistance to a private organization to finance a 
pro~ in· which the recipient engages in religious worship, religious inst~ction, or 
proselytizing. See. e.g., Kendrick, 487 U.$. at 621 ( constitutional~ty of providing funds to a 
particular organization would depend in part on whether the grantee "use[~ materials that haye · 
·an· explieitlyreligious Wnfentor-arifoeslgnooio mculcaleffieViews-ofa-parti2ular reiigious -
faith").28 And such a prohibition applie~ ~ven where, as in Kendrick, the government funds are 
distributed on a neutral, nondiscriminatory basis,. to religiQUs and nonreligious· groups alike, for a 
secul~ purpose. See. e.g., Roemer v. Board of Pub. Works, 426 U.S. 736, 747·(1976) (pl~lity 
opinion) ("The Court has taken the view that a secular purpose an~ a faci~l neutrality may not be 
enough; ifin fact the State is l~nding direct support t~ a religious actiyity.'1.29 

In accord with these authorities, this Office in 1988 issued an opinion to the Department 
of Housing· and Urban Development (''miD") "in which it concluded that, "(a]lthough it is clear 
beyond peradventure th?t the government cannot subsidize religious counseling by the Salvation 
Aqny, there is nothing precluding HUD from subsi~jzing the [Salvation] Army's secular program 
for the homeless (food and shelter) if it can be meaningfully and reasonably separated from the 
Army's sectarian program (religious counseling).'~ Dtmartment of Housing and Urban 
Development·Restrictions on Grants to Religious Organizations That Provide Secular Social 
;Services, 12 Op. O.~.C. 190, 199 (1988).("Kmiec Opinion'1 (emphasis added). That opinion 
went on to explain in further.detail: 

\ 

[A]s a constitutional matter the Salvation Army cannot undertake religious 
counseling with· public furids; however, it can accep·t public funds to provide food. 
and shelter. If the facility us~d for the shelter program WaS not constructed, 
renovated, or maintained with public funds, it is theoretically possible for a 
portion of the facility to J>e.usc;d exclusively for the publicly-fi:!nded secular 
purp<?se of food and shelter !ind another portion to be used for the ~on-publicly 
funded sectari~ ptirpose.ofreligious counseling. Beyond this physical sep~tion, 
HUb need only ensure that the Anny's privately-funded religious activities· are not 
offered as part of its shelter program and that the sheiterprogram is" not used as a 
device to involve the homeless in religious activities. 

28 Th~ propibi~ion on the use of gov~ent fwtds for "specifically religious activities" is not contravened, 
however, simply by virtue of the fact that the organization uses goveniment fwtds to convey a secular message that 
happens to coincide with the organization's religious views or beliefs. Id. at 612-13,621. . ~·~ 

29 As noted above at 4, proposed PHSA section 583'in H.R. 4923 aiS~ would establish a statutory 
prohibition that "[n]o fwtds provided under a designated program shall be expended for sectarian worship, 
instruction, or proselytization." · 
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I d. { emphas~s added; footnote omitted); see also id. at 201 ("Kendrick does not in any way 
establish that_ religious organizations inay ~se public funds in connection with promo,tion of 
religious views or practices,V0 

--- ~ -- -- -·--
30 Neither the Court in Kendrick nor this Office in its 1988 opinion addressed in detail the degree to 

which, and the means by which, ·or~tions must keep separate their religious activities ~m their. government­
funded secular activities. As this Office explaiJ!ed in its 1988 opinion, however, "[i]t is clear ••• that at least some. 
of the religio~ grantees [receiving grants under the Adolescent Family Life Act(" AFLA j at issue in Kendrick] did 
not maintain the constitutionally required separation between their religious mission and their secular function under 
AFLA." Kmiec Opinion, 12 Op. O.L.C. at 201. In the Kendrick litigation, the GovCfll!llent conceded that there 
were "departures from proper constitution~l practice" in c~es where AFLA recipients proposed io include spiritual 
counseling in its AFLA progra~ used c~cula ~at included explicitly religious materials, and incl~ded religiouS 
discussions at the conclusion of otherwise secular AFLA programs. U.S. Kendrick Brief at 41; see also Kendrick v. 
Bowen, 657 F. Supp. 1.547, 1566 (D.D.C. 1987); Kmiec Opinion, 12 Op. O.L.C. at 201 & n.21. The Court _in 
Kendrick, presumably referring to these incidents, noted that "the_re is no dispute that the record ~ontains evidence 
of specific incidents of impermissible behavior by AFLA grantees." 487 U.S. at 620; see also id. at 622 (O'Connor, 
J., concurring) ("I do no! believe that the Court's approach reflects any toleranc~ for the kind of improper 
admi"istration that seem$ to have occu¢d in the Government program at issue here.''). The one specific thing the 
Court indicated in this regard is that it wouid be relevant to the as:applied challenge to detennine on remand 
whether the government had permitted AFLA grantees to "use mate~als that have an explicitly religious content or 
-arc d~signed to inculcate the views 9fa particular religious faith.'' Jd. at 621. 

Accordingly, while it is difficult to provide .categorical gt!id~ce ~th respect.to the manner in w~ich an 
organization's secular and sectarian acti~ties must be se~gated, we agree with the conclusion in the 1988 opinion 
that an organization's federally funded secular program must be "m~aningfully and reasonably separated f~om" the 
·organiza~ion's s~ctaria~ program, and that the government must.erisure th~t the organization's privately ,funded 
religious activities "are not offered as part of its [federally funded] program and that the ••• program is not used as a 
device to involve the [beneficiari-es] in religious activities." Kmiec Opinion, 12 Op. O.L.C. at 199. Furthennoic, 
the 1988 opinion also was correct in concluding that "Kendrick does not suggest.tJtat the Court would bC amenable 
to relaxing ~e degree [~~ognized in prior. cas~] to which [reli~ous] organizations must separate their religious 
functions from ~eir government-funded s_eeular activities," M. at 201'; in a c~e involving direct monetary aid to 
religious o~ganizations. Thus, fo~ example, it is ~onstitutionally insufficient for a government agency to calculate 
what "percentage" of a program is secular and simply to ensure that the federal funds are not used to pay more than 
that "secular" percentage of the program's ope~ting costs. Funds are fungible, and thus, without further 
segregation, SAMHSA aid must be ·pres~ed to subsidize all of the "parts" of a funded progriun. See Nyquist, 413 
U.S. at 777-79. Moreover, the secular and religious functions must be sufficiently segregated such that any 

. governmenf inspection and evalua~ion of a organization's fmancial records to deiennine which expenditures are 
religious will not of necessity be so intrusive as to establish "an i!ttimate and continuing relationship between 
church and state." Lemon, 403 U.S. at 621-22. _With respect to this concern, the Court in Kendrick indicated that a 
program must be conducted in such a way that the governmental monitoring necessary to ensure the program 
operates in a constitutional manner does not ~suit in e~cessive CJ.!fanglement. 487 U.S. at 616-17. 

We sho~lld note, in ~is regard, that proposed PHSA section 582(d), as added by H.R. 4923, would provide 
that "[ c ]xcept as provid~ in this section, any religious organiZation that is a program participant _shall retain its. 
indep_endence from Federal; State, and local government, including such organization's control over the defmi~ion, 
development, practice, and expression of its religious beliefs," section 582(d)(l), and that "[n]either the Federal 
Gove~ent nor a State shall require a religious organization to ••• alter its fof!Jf of internal governance," section 
58~(d)(2)(A): We would not construe PHSA section 582(d) to restrict the ability ~fa federal or state g9veriunentaJ 
agency to ensure that recipient ~eligious organizations abide by statutocy and ~onstitutional conditions on the use of 
SAMHSA funds, such as those we discuss in this footnote. If the language were read to prohibit a government from 
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Those 1988 conclusions continue to reflect governing Establishment Cla!Jse doctrine. In 
particular, the Supreme Court's recent decision in Mitchell v. Heims, 120 S. Ct. 2520 (2000), 
pennitting a· Io~l school d.istrict to provide educational and instructional materials directly to 
religiously affiliated primary and sec<?ildey. schools, does no~I.!Jn~~esti~n .. tho~J9_88~ 
-conclusions: -To·be·sure, ·the· rationale· ofine pltrialiif opiriion in Mitchell, ifit were to be 
adopted by the Court, would u!ldennine some of the legal principles underlying the "no direct 
~id" rule. See, e.g. id. at 2544-52 (plprality opinion). But Justice O'Connor's controlling 
opinion_ in Mitche1131 (joined by J~tice Breyer) emphasized that ~e Court's "decisions 'provide 
no precedent forth~ use of public 'funds to finance religious activitieS,"' id. at 2558 (O'Connor; 
J., concurring in the judgment) (quoting Rosenberger, 515 U.S. a~ 847 (Q'Connor, concurring)), 
and that, in particular, the Court's decision in Kendrick "demonstrates" that-where a goveriunent 
has given aid' directly to a religious institutio.n, "diversion of s~c~Jar government aid to religious 
.indoctrination" is "constitutionally lmpennissible,'; id. Thus, as Ju~tice O'Connor explained, 
even where a government provides aid to a school on a nondiscretionary, per-capita ba5is, if the 
recipient "uses tlie aid to inculcate religion in ~ts students, it is reasona~le to say tha~ the 
government. has co~municat~d a message of endorsement." I d. at 2559/2 Largely for this 
reason, Justice .O'Conrior concluded that the principle slie articulated in Kendrick-· that "'any· 
use o(public funds to promote religious doctrines violates the ~stabli~hlrient Clause,'·" i4. at 
2;571 (qU<~ting 487 U.S~ at 623 (O'Connor, J., concurring)) (emphaSis in Kendrick and in 
Mitchell)-· ''o.f.c_ourse remairis good Iaw,".id., and that if plaintiffs were io prove "that the aid in 
·question actually is, or has been, used for reiigioJis purposes," .they would "establish a first 
Amendment violation," id: at 2567. M~r~over, Justice O'Connor emppasizeci that'ihe 
constitution~~ concern that direct aid m~ght be impermissibly diverted-to religious activities is 
~specially pronounc~d when the ~iq is in th~ fonn of_dir~ct monetazy subsidies. I d. at 2559-60.33 

ensUJing that federal funds are used in a constitutional manner, then section 582(d) would itself present serious 
constitutional problems. 

31 See Marks v.- United States, 430 U.S. 188, 193 (1977); Romano v. Ok~ahoma, 512 U.S. 1, 9 (1Q94). 

32 Of c_ourse, the constitutional concerns are even more pronounced where, as un~er the S~SA 
. programs at issue, gove~ent decisio~ers selectively allocate aid among co~eting applicants, ~n the basis of 
subjectiye and discretion~ criteria. In such ~ cas·e it is even J!iore re~onable to presume that the government 
endorses the· manner in which the organization uses the aid. We further discuss thjs distinction infra at 22-25. See 
also Mitchell, 120 S. Ct_'at 2541 (phirattty opinion) (~cknowledging that where aid is not a~ed on the oasis of 
neu~l, nondiscretionary criteria, a gov~ent can more ".~ily[] grant speci~ favors ~t might lead to a religious 
c:S~J>lishment"). · 

33 It is notable, in this regaid, that Justice O'Connor's opinion in Mitchell rea~mned the Court's decision, 
and_ ~er own concurrence, in~lidating the "Commun!ty.~ucation" program at is~ue_in School Dist. of Grand· 
Rapids v. Ball, 473 U.S. 373 (1985): Under the "Conununity Education" program, a public school district hired 
teachers to teach supplementary classes, at the conclusion of the regular school day, in subjects such as Arts & 
Crafts, ~orne Economics, Spanish, Gymnastics, Yearbook Prod~ction, Chris~~ & Crafts, Drama, 
Newspaper, Humanities, Cbes~, Model ~tiilding and Z.::ature Appreciation. Jd. at 376-77. ~e program was ~n by 
public authorities, and the classes were available in public as well as private schools. The constitutional question 
was raised by the fact that virtually ever}'. course taught on the facilities of a private religious school had~ 
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With tliis constitutional framework in place, we can now address the four constitutional 
questions described above at 11.34 

A. The first question is whether, if a government were to provide direct aid to an 
organization-that is entitled to title VII's section 102(a) exemption, suclrflliioing wQii]a 
inevitably violate the constitutio~al no-direct-funding-of-religious-activities principle disc,!JSSed 

·above by virtue of the fact that such an organization's purpose and character must (in order to 
qualify for the exemption) be "primarily religious." See supra at 7-8. 

The Supreme Court has explained that, because government funds provided directly to 
religious organizations may not be used to promote religious doctrine or othenvise to advance 
"specifically religious activit[ies] in an othenvise substantially secular setting," Kendrick, 487 
U.S. at 621 (internal quotation omitted), it follows that the. government may not provide such aid 
directly to organizations in which "secular activ~ties cannot be separated from sectarian ones," 
Roemer, 426 U.S. at 755 (plurality opinion). This is so because, where secular and sectarian 
activities are "inextricably intertwined," Kendrick, 487 U.S. at 620 n.l6, the provision of direct 
financial aid invariably will support religious activity.35 As thi~ Office concluded in 1988, this 

instructor employed full time by that private school, id. at 377, teaching "the same parochial school students who 
attend their regular parochial school classes," id. at 399 (O'Connor, J., concurring in the judgment in pertinent part). 
Even though "[n]ot one instance of attempted religious inculcation exist[ed) in the recordU," id. at 401 (Rehnquist, 
J., dissenting), the Court nevertheless invalidated.the payment of teacher salaries, i.!!:. at 386.87 (majority opinion), 
reasoning that "th~re is a subsJantial risk that, overtly o~_subtly, the religious message [the religious school teachers] 
are expected to convey during the regular school day will infuse the supposedly secular classes they teach after 
school," id. at 387 (majority opinion); see also id. at 398 (Burger, C.J., concurring in the judgment in pertinent part); 
id. at 399-400 (O'Connor, J., concurring in the judgment in pertinent part). In Mitchell, Justice O'Connor 
explained that, in the context of the after-school classes in Ball, "I was willing to presume that the religious-school 
teacher who works throughout the day to advance the school's religious mission would also do so, at least to some 
extent, during the supplemental classes provided at the end of the day," and that "[b]ecause the government 
financed ·the entirety of such classes, any religious indoctrination taking place therein would be directly ~ttnoutable 
to the government." 120 S. Ct. at 2568 (O'Connor, J., concurring in the judgment). 

34 In its l988 Opinion, this Office concluded "that the Constitution not only pennits the granting of an 
exemption [under section 702(a)] to religious organizations from otherwise applicable prohibitions on religious 
discrimination ••• , but ~Iso that it permits government fmancial assistance to the organizations so exempted." 
Kmiec Opinion, 12 Op. O.L.C. at 195. That Opinion, however, considered only the second of the four 
constitutional questions that we have identified. While we basically concur with the analysis of the 1988 Opinion 
on that particular question, ~ infra at 19, we conclude that the constitutional analysis is more difficult and 
uncertain with respect to the third and fourth questions, which the 1988 Opinion did not address. 

3s See also id. at 621. (suggesting that plaintiffs could prevail in an as-applied challenge if they could show 
that ai4 flowed to grantees that were ''pervasively sectarian religious institutionsj; Columbia Union College v. 
Clarke, 159 F.3d 151, 157-62 (4th Cir. 1998), cert. denied, 527 U.S. 1013 (1999); U.S. Kendrick Brief at 27-41; ~ 
generally Memorandum for John J. Knapp, General Counsel, Department ofH~using and Urban Development, 
from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel: Re: First Amendment Issues 
Implicated in Section 202 Loans and the Communitv Development Block Grant Program (July 1, 1983) ("Olson 
Opinion"). 
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"[ c]onstitutional difficulty only arises when the secular component [ ofthe funded program] is 
inseparable fi:om the sectarian component to pennit government assistance., Kmiec Opinion, 12 
Op. O.L.C. at 199; see also. e.g., Statement of the President on Signing the Community 
Opportunities, Accountability, and Training and Educational Services Act of 1998, ll Pub. Papers 
of William J. Clinton 1882-83 (Oct. 27, 1998): The Supreme Court's recent decision in Mitchell 
v. Helms- in particular, Justice O'Connor's controlling concurrence- is consistent with that 
conclusion.36 

36 In a series of cases preceding Mitche1! that involved aid to primary and secondary schools, the Supreme 
Court drew a sharp distinction between religious insti~tions that are "pervasively sectarian" and those that are ~ot. 
and held that direct aid to "pervasively sectarian" institutions is unconStitutional where the aid can be used to further 
the instructional operations of such schools. See Mitchell, 120 S. Ct. at 2582-83 & n.7 (Souter, J., dissenting) 
(collecting cases). Courts have struggled over the years to identify the various factors that~ gennane to the 
question whether an institution is "pervasively sectarian." See, e.g., MinneSota Fed'n ofTeachers v. Nelson, 740 F. 
Supp. 694, 708-15 & n.3 (D. Minn. 1990) (discussing 36 factors that might be relevant to the question). In 
Mitchell, four Justices advocated that the Court abandon any effort to draw legal distinctions on the basis of the 
"pervasively sectarian" category. 120 S. Ct. at 2550-52 (plurality opinion). Justices O'Connor and Breyer did not 
join this call for abandonment of the "pervasively sectarian" legal construct; but the rationale of Justice O'Connor's 
opinion indicates that, in her view, certain fonns of nonmonetary aid can be provided directly to certain schools that 
might previously have been considered pervasively sectarian, so long as adequate mechanisms are in place to ensure 
that recipients will al>ide by prohibitions on the diversion of such aid to religious activities. I d. at 2568 (0 'Connor, 
J., concurring in the judgment) (rejecting the legal presumption that religious school instructors will not abide by 
legal requirement that any religious teaching be done without the instructional aids provided by the government). 
(Notably, even the dissenters in Mitchell did not assert that aid to pervasively sectarian schools should be 
categ~rically prohibited. They went only so far as to say that in a pervasively sectarian school, "where religious 
indoctrination pervades school activities of children and adolescents, it takes great care to be able to aid the school 
without supporting the doctrinal effort." Jd; at 2597 (Souter, J., dissenting).) We think that in light of the various· 
opinions in Mitchell it is fair to conclude that when direct nonmonetary aid is at issue, the. most pertinent 
constitutional question is simply whether, under the specific facts and circumstances of a particular case, there is an 
impennissible risk that an organization's secular and religious activities are so '"inextricably intertwined,"' 
Kendrick, 487 U.S. at 620 n.16, that the organization will be unable to segregate its religious activities from the 
seqllar activities that are supported by the particular direct government aid in question. 

However, when the aid in questio~;t is in the fonn of direct funding, the constitutional question re~ins 
somewhat more uncertain. Indeed, in her controlling opinion in Mitchell, Justice O'Connor suggests that a more 
categorical rule might apply with respect to fmancial grants to certain religious institutions. In that opinion, Justice 
O'Connor noted that there are "special dangers associated with direct money grants to religious institutions," and 
that the "concern with direct ~onetary aid is based on more than just diversion [of the aid to religious ac~vities]." 
120 S. Ct. at 2566; see also id. at 2559-60; Agostini v. Felton, 521 U.S. 203, 228 (1997) (emphasizing that "[n]o 
Title I fun4s ever reach the coffers of religious schools''); Mitchell, 120 S. Ct. at 2546-47 (plurality opinion) 
(acknowledging that"[ o]f course, we have seen 'special Establishment Clause dangers,• Rosenberger, 515 U.S., at 
842, when money [as opposed to nonmonetary aid] is given to religious schools or entities directly'') (emphasis in 
original). "In fact," Justice O'Connor cautioned, "the most important reason for according special treatment to· 
direct money grants is that this fonn of aid falls precariously close to the original object of the Establishment 

• Clause's prohibition." Jd. at 2566 (O'Connor, J., concurring in the judgment). Thus, while Kendrick holds that the 
government can provide direct monetary aid to certain religious organizations, and while Mitchell holds that direct 
nonmonetary aid can be provided directly to institutions that might previously have been considered "pervasively 
sectarian" where there is not a substantial risk that such aid wm be diverted.to religious activities, it remains 
unresolved after Mitchell whether there are some sorts of religious institution5;.s'uch as churches, to which a 
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If an organization's secular activities cannot be separated from its sectarian activities 
(including in its substance-abuse program)- thus rendering the organization's substance-abuse 
program constitutionally ineligible for direct government funding- then chances are that such 
organization's pwpose and character~ primarily religious, and thus that the organization will 
be eligi~le for !b~.!e~t!!>!l.702~)~~e.rontion. to. title:.Vll. .But the converse docs not-necessarily 
follOW. "Willie some organizations entitled to the section 702(a) exemption might not choose, or 
be able, to segregate their secular and religious aCtivities, it is possible that" a particular 
organization'~ overall purpose and character could be "piimarily religious" (thus making it 
eligible for the section 702(a) exemption), but that it could nevertheless assure that its "privately 
funded religious activities are not offered as part of its [government-funded] program." Kmiec 
Opinion, 12 Op. O.L.C. at 199 (emphasis added).37 We cannot say, i!l the abstract, what 
percentage of organizations eligible for the section 702(a) exemption would be able and willing 
to forego any specifically religious activities in the programs receiving SAMHSA grants. But we 
see no reason to presume that the requisite segregation.between secular and religious activities 
would be categorically impossible within substance-abuse programs run by organizations entitled 
to invoke title Vll's section 702(a) exemption.38 

B. The next que~tion is a related one- namely, whether an organization's religious 
discrimination in employment pursuant to the section 702(a) exemp_tion would itself invariably 
render the organization ineligible to receive direct government funding because of the risk that 
such aid will be used to subsi~ize religious·11ctivities. Courts occasion~lly have suggested that 
whether an organization engages in such employment discrimination is a relevant factor in 
determining whether the organization is s~ "pervasively sectarian" that it is constitutionally 
prohibited from receiv}ng funds directly from the govemment.39 For instance, if a1_1 organization 
does engage in such discrimination among employe_es in a program that is government-funded, 
that discriminatory pt:actice could be relevant evidence that th~ organization expects the 
functions perfonned by its employees in that program to include religious teaching or inculcation 
(which would render the program cQnstitutionally ineligible for direct government aid). By 
contraSt, if an organization does not restrict its employees t9 coreligionists, that fact might help to 

government may not provide direct monetary aid under any circllJI!Stances. 

37 For instance, it might b~ that the SAMHSA-ftinded program represents but~ small part of a religious 
organization•s activities, and that the vast majority of the organization's other activities are sectarian in character. 

38 Of course, in a particular case an organization•s provision of secular substance-abuse services could 
become such a prominent pa11 of the organization's activitieS as to render its overall character and pwpose primarily 
secular, in which case that organization would no longer be entitled to the section 702(a) exemption. But we have 
no reason to believe that invariably will be the case. 

39 See, e.g., Roemer, 426 U.S. at 757 (plurality opinion); Tilton, 403 U.S. at 686 (plurality opinion); 
Columbia Union College. 159 F .3d at 166 (although religious employment dis~tion was relevant to question 
whether it would be constitutional to provide aid to college, it would not be diSpositive); Minnesota Fed'n of 
Teachers. 740 F. Supp. at 720 (whether all faculty must be Cluistian would be a '.'principal .. factual question in 
detennining whether a particular school was so pervasively sectarian that it was ineligible to receive state aid). 
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demonstrate that religious activities are not an invariable part of the funded program~s functions .. 
But while religious discrimination in employment might be germane to the question whether an 
organization;s secular and religious activities are separable in a government-funded program, th~t 
factor is not legally dispositive.40 This Office !eached ~ sul?.~J~tially_simiJ~-~nclusion.in.its 
1988'opinion, 12up:·o:"L.C: at i93-94; ruiCHhere "I1aibeen no intervening development in the 
case law that would cause us to reconsider that conclusion.41 

C. When the religious discrimination in employment occurs in the very program that 
receives SAMHSA aid, however, a much more difficult and novel question is raised: In 
particular, if a government, pursuant to its discretionary powers_ to allocate aid, chooses to 
provide direct fundirig to such a program, are there circumstances under which the government's 
choice to provide such aid to the discriminating organization would constitute an impennissible 
favoring or endorsement ofthe religious employment discrimination? 

There can be no dispute that a government may not select its employees on the basis of 
religious affiliation or belief, or insist that its employees abide by the religious tenets of a 
particular denomination. "The clearest command ofthe Establishment Clause is that one 
religious den~mination cannot be officially preferred over another." Larson. 456 U.S. at 244.39 

40 See Columbia Union College, 159 F .3d at 163 (stressing that no one fa~tor is dispositive). 

41 In 1983 this Office opined that an organization that discriminated on the basis of religion with respect to 
the beneficiaries of a social-services program "would by defmition be a pervasively sectarian organization;' to which 
direct funds cannot constitutionally be provided. Olson Opinion at 19; see also Lemon, 403 U.S. at 651 (Brennan, 
J., concurring) ("when a sectarian institution accepts_ state financial aid it becomes obligated under the Equal 
Protection Clause of the Fourteenth Amendment not to discriminate in admissions policies and faculty selection"); 
id. at 671 n.2 (White, J., dissenting) (acknowledging that a statute authoJ#ing aid to religious schools would be 
unconstitutional "to [the] extent" there were evidence "that any of the involved schools restricted ently on racial or 
religious grounds or required all students gaining admission to receive instructi~n in the tenets of a particular 
faith"); Norwood v. Harrison, 413 U.S. 455,464 n.7 (1973) (citing to Justice White's footnote with apparent favor); 
Americans United for Separation of Church and State v. Bubb, 379 F. Supp. 872, 892-93 (D. Kan. 1974) (opining 
that a state tuition grant program violated the Establishment Clause as applied to tuition used at a college that 
reserved the right to give preferences in enrollment to applicants from congregations of a particular church. as 
applied to colleges that required students to attend chapel services, and as applied to a college that required students 
to express a belief in Christianity). 

. .. 
In light of the provision in proposed PHSA section S82(f)(4) that would expressly prohibit progtam 

participants from engaging in religious discrimination against individuals re_ceiving substance-abuse treatment, the 
coilclusion in the 1983 memorandum is not implicated here. Accord Kmiec Opinion, 12 Op. O.L.C. at 194 n.S 
(noting, and declining to reconsider, the 1983 conclusion). 

39 See also Kirvas Joel, 512 U.S. at 706-07 (''whatever the limits of permissible legislative 
acconunodations may he, ••• it is clear that neutrality as among religions must be honored") (citations omitted); 
Torcaso v. Watkins, 367 U.S. 488, 495 (1961) ("Neither [a State nor the Fed~{ Government] can constitutionally 
pass laws or impose requirementS which aid all religions as against non-beJievers, and neither can aid those 
religions based on a belief in the existence of God as against those religions founded on different beliefs.") 
(footnotes omitted)). 
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Similarly, the Equal· Prot~ction Clause ofthe Fourteenth ~en~ent in many contexts would 
prohibit States from 9iscriminating on the basis of religion,40 a ·prohibition that would apply to 
the .federal government ~y virtue of the equal protection comp~nent of the Due Process Clause of 
the Fifth Amendment.41 Furthermore, article VI, clause 3 of the Constitution~~es that ~QQ. 
·religious!fest'sllall ever oe·requiredas aQiialificauonio=any bfiice or P,ubi1c Trust ~der the 
United States." Accordingly, as Justice O'Connor has noted, !'the Religion Clauses- the Free 
Exercise Cla!lse, the Estabii~hment Cla~se, the Religious Test Clause, Art. VI, ct 3, and the 
Equal Protection Clause as applied to religion-· all speak wiPl one voice on this point: .Aos~t 
the most unusual circumstances, one's religion ought not affect one's legal rightS. or duties or 
benefits." Kiryas Joel, 512 U.S. at 715 (O'Connor, J., concurring in part and ccincuriing.in the 
judgment).4~ • 

Therefore, if private organizat~ons receiving SAMHSA fundipg were sta(e ?Ctors, they 
. could ~ot in that capacity, hire employees on the basis of religion. In the context of the SAMHSA 
grant programs that you have aske.d us to consider, however, if a recipient organi~tion engages 
in religious discriminat!on in employment, such discrimination. does not beCOJ)le attributahie to 
the government for constitutional purposes merely by virtue of the fact that the private 
organization ·has received goyernment aid that-it uses· t~ fund that employment p_ositio~. "It is .•. 
clear that mere receipt of government financial assistance will not transfonn the ~eligious 
organization into a state actor subject to constitutio~al prohibitions o~ religious discrimination." 
Kmiec Opinion, 12 Op. O.L.C. at 195 n.12.43 Furthennore, an organization_ receiving SAMHSA 
gran,ts does not become a state actor merely by virtue of the fact that it "perfonns a function 
which serves the public." RendeJJ-Baker v. Kohn, 457 U.S. 830, 842 (1982). To b~ su~e, on rare 
occasion the Supreme Court has found state action present in the exercise by a private entity of 
powers traditionally reserved exclusively to the state.44 But the substance;-abuse functions that 

40 See. e.g., Niemotko v. Maryland, 340 U.S: 268 (1951); Fowlerv. Rhode Island. 345·U.S. ~7 (1953); 
McDaniel v. Patv, 435 U.S. 618, 643-46 (1978) (White, J.! concurring in the Judgment); 

' 
41 See United States v. Annstrong, 517 U.S. 456,464 (1996)(citing0vlerv. Boles, 368 u:s. 448,456 

(1962)). . 

42 See also i.!L at.728 (Kennedy, J., concurring in the judgment) ("(i]he Establishment Clause forbids the 
govenunent to use· religion as a line-drawing criterion. In this respect, the Establishment Clause mirrors the: Equal 
Protection Clause: Just as the government may not se~gate people on account of their race, so too it may not 
segregate on the basis ofreJigimi • ..''). 

43 See. e.g., Blum v. Yaret$ky, 457 U.S. 991, lOll (1982); Rendell-Bakerv. Kohit~ 457 U.S. 830, 840-4i 
(1982). . 

44 See. e.g., Marsh v. Alabama, 326 U.S. 501 (1946) (regulation of speech on sidewalks of"company 
town"); Terry v: Adams, _345 U.S. 461 (1953) (conduct of primary election that, in effect, determined selection of 
public official); Evans v. Newton, 382 U.S. 296 (1966) (management ofp~~t had a traditiC?n of municipal 
control); see also Edmonson v. Leesville Concrete Co., 500 U.S. 614,627 (1991) ("The selection of jurors 
represents a unique governmental function delegated to private litigants and attributable to the government for 
purposes of invoJdng constitUtional protections against discrimination by reason of race.''). See generally fl2gg 

• > 
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are subsidized with SAMHSA funds are not functions that traditionally have been the exclusive 
prerogative ofthe state, nor functions "traditionally associated with sovereignty," Jacksonv. 
Metropolitan Edison Co., 419 U.S. 345, 353 (1974).4s Nor is it likely that a private substance­
a_!>tise prograni receiving federal jlmding would qualify _as an "O~ce or public Trust. ~der the 
l]nited ~tates.:' Io~ purposes.o£article Nl;such,that any decision'to reserve-certain employm~eiit- · 
positions for persons of a particular religion would constitute a prohibited "religious Test ••.• 
required as a Qua!ificat~on" to such Office or public trust.46 

However, where a private entity discriminates with the use of. government funds; a 
difficult Establishment Clause quest~on may b~ i:aised respecting the constitutionality of the 
govenunent's own decision to provide funds to that Ofganizatio!l, a decision tbat UQdoubtedly is 
state action.47' Moreovef, that constitutionaJ·qu~tion is ~specially tliomywhere, 3:5 under the 

Bro_s .. Inc. v. Brooks, 436 U._s. 149, 1~7-64 (1978). 

4
S· For similar reasons, we believe that a government's funding of religious organizations to. engage in the 

substance-abuse servic~s at issue under the PHSA ordinarily will not raise any·question'regarding an improper 
delegation of tJ:.aditional state functions to ecclesiastical authoriJies. Th_e Esta~lishment Glause generally prohibits a. 
government from "vesting discretionary. governmental powers in religious bodies." Larkin v.·Grendel's Den; Inc., 
459 U.S. '116, 123 (1982); see atso'id. at 127 ("The Framers did not set up a system of government in Which · 
importa~t, discre~ionary governmental powers \yould be dele~ted to or sh~d with religiotis iitstiiutioris.:'). But the 
~u.thority.ofpriv;1te organizations to engage in substance-abuse services (an4 to hire employees to work within 
substance-~buse programs) does not, by virtue C?fSAMHSA funding, become "a power ordinarily vested in agencies 
of government," i!L. at 122, ·let alone the sort of regut~tory power and ·~uthority that was at issue jn Larkin (which 
·involved a statute that in effect p_ennitted nejghboring ch~rches and schools to veto a city's issuance ofliquor 
Iice~e~ ~or particu'ar properties). 

46 Employment in a SAMHSA-funded substance-~tii,ISe program would not ~e an "Office ••• under. the 
Un!ted_ States" for purpos~ of Article Y,l. The questio11; whether the operation of a SAMHSA-funded program· . 
would be a "public )'rust under the United States" is Jess clear. There 'is virtually n~. federal case law discussing 
what constitutes a "public Trust" for purposes of article VI's religious test ban, Jet alone whether and under what 
circumstances the·notion of"public Trust" might enco~ass recipients of federal gi'!Ults to perform social services. 
See Robert A. Destro, The Structu~e of the Religious Liberty Guarantee, 11 J.L. &. Relig. 355, 3~9 n.59 (1994-
1995). Cf. American Communications Ass'n v. Douds, 339 U.l?. 382,414-15 (1950) (concluding that a statutorily 
impose;~ oath fo~ ~on officers did not iin.Pose a "religious Test" that would be ~consistent with Article VI, 
without oisc~sing the question whether the position within the union was an "Office or publi~ Trust under the 
Uriit.ed Siates"). We th~ tlie religious test ban might best be read a$ a limitation on or qualification C?fthe first 
portion of article VI, clause 3, which provideS that "[t]he 'senators and Represeiitaiives !>efore mentioned, and the 
¥embers of the several State Legislatures, and ali' executive and judiCial Officers, ~oth of the l.!nited States and of 
the several States, shall be bound by Oath or Affmnation, to support this Constitutio~." -If that understan~ing is 
correct, then "public Trust" would" properly be construed-to be limited to certain positions, other than "Office[s]," 
that are subject to the oath requirement in the fmt portion of clause 3, such as federal "Senators and 
Representatives." A more expansive construction of "public Trust" might inclu.de any position or function the 
performance of wbic~ is subject to'a duty ofloyalty to the United States. Under either of these two interpretations, 
the operation of a SAMHSA-funded program would not be a •;public Trust un.der the Unit~ States." 

···' 
47 See Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727,737 (1996) (plurality 

opinion); id. at 782 (Ke~edy, J ., concurring in part, concurring in the judgment in part, and dissenting in part). 
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SAMHSA programs in question, the government metes out scarce aid selectively among 
competing applicants, pursuant to subjective and discretionary criteria. 48 

In r~cent cases il! which_the Supreme.Court .h~!lphc;]q_gQvernmental provision.ofcertain 
benefitS to reiigioits -organizations or institutions, or to students attending religiously affiliated 
schools, the benefits in question were generally available to all parties that satisfied some 
objective, neutral criteria, and the Court identified such neutrality as a critical protection against 
the risk of the government favoring (or disfavoring) religiously affiliated recipients. See. e.g., 
Mitchell, 126 S. Ct. at 2541'-44 (plurality opinion); id. at 2556-58 (O'Connor, ].,·.concurring in 
the judgment) (explaining that neutrality is an important, but not sufficient, indicia of 
constitutionality); Agostini v. Felton, 521 U.S. 203,228,231-32 (1997). The same emphasis on 
neutral criteria has been critical to the Court's decisions in a series of cases involving the 
question whether the Establishment Clause would prohibit the use of government property for 
religious expression where such property is made broadly available for a range of other forms of 
private C?Xpression.49 More generally, and in·addition to its focus on neutrality, the Court has, 
"[i]n recent years, •.• paid particularly close ?ttention to whether the challenged governmental 
practice either has the purpose·or effect of'endorsing' religion." Countv of Allegheny v. 
American Civil Liberties Union. Greater Pittsburgh Chapter, 492 U.S. 573, 592 (1989).'0 The 
endorsement test asks whether a reasonable observer would view a government decision as 
endorsing religion in general, or any particular religious creed. See. e.g., Capitol Square Review 
and Advisory Bd. v. Pinette, 515 U.S. 753,777 (1995) (O'Connor, concurring in part and 
concurring in the judgment): One obvious way in which such impermissible endorsement might 
occur is if the state is reasonably perceived as having used its discretionary authority to favor 
particular religions, religious adherents, or religious activities. 51 

48 See also infra note 55 (disctissing a related equal protection question). 

49 See. e.g., Pinette, 515 U.S. at 761-66 (plurality opinion); Lamb's Chapel v. Center Moriches Union Free 
Sch. Dist., 508 U.S. 384, 394-95 (1993); Board ofEduc. of Westside Community Schs., 496 U.S. 226, 247-52 
(1990) (plurality opinion); Widmar v. Vincent, 454 U.S. 263,273-75 (1981). 

' . 
so See also ll!. at 624-32 (O'Connor, J., concurring in part and concurring in the judgment); Mitchell, 120 

S. Ct. at 2559 (O'Connor, J., concurring in the judgment); Santa Fe Jndep. Sch. Dist. v. Doe, 120 S. Ct. 2266, 2278 
(2000); Agostini, 521 U.S. at 235; Pinette, 515 U.S. at 773-75 (O'Connor, J.,joined by Souter and Breyer, JJ., 
concurring in part and concurring in the judgment). 

51 For example, in Countv of Allegheny the Court invalidated the state's placement of a creche on the 
Grand Staircase of the county courthouse, in part because that site was not "the kind oflocation in which all were 
free to place their displays for weeks at a time, so that the presence of the creche in that location for over six weeks 

• ·would then not serve to associate the government with the creche." 492 U.S. at 600 n.SO. Because the government 
was highly selective in choosing private displays that could be placed at that location, "any display located there 
fairly may be understood to express views that receive the support and endo~~~ent of the government." Id.; ~ 
also Pinette, 515 U.S. at 764 (plurality opinion) (distinguishing Countv of Allegheny from public-fonim cases on 
the ground that the "staircase was not ••• open to all on an equal basis, so the county was favoring ~ectarian 
_religious expression"). • 
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Where the state provides aid to religious groups in the context of a program that makes 
aid "generally'' available to all applicants that satisfy some objective and neutral criteria, such 
"generally available" aid will rarely reflect or convey any governmental endorsement of or 
preference for religion, or for the particular_ re_!!g~~ j~~~ 9fj!l~ ~~c!pient~52 But itj~Q~t: 
understandiHg tliarSAMHSA giailfS-io pnvate organizations are rarely, if ever, made "generally'' 
available to all organizations that satisfy specified secular, objective criteria. Instead, grants 
typically are awarded on a competitive basis, where a governmental entity (such·as SAMHSA or 
a State agency) is free to make highly subjective individualized assessments of the grant 
applicants and the manner in which such applicants will use the SAMHSA funds. A 
government's application of such subjective criteria may require, or at least be re~onably 
perceived as reflecting, governmental judgments about the relative value ofthe recipient entities, 
and of the manner in which such organizations plan to use the SAMHSA aid. "[T]he more 
discriminating and complicated" the criteria underlying the government's decisions, "the greater 
the potential ~or state involvement in evaluating the character of the organizations." Walz v. Tax 
Comm'n of City ofNew York, 397 U.S. 664, 698-99 (1970) (Harlan, J.). And the greater the 
potential for sucl_l evaluative judgments by the state, the greater the risk of real ox: P.erceived 
religious pref~rence or endorsement.s3 

Of course, this concern that the government will be perceived as endorsing religiously 
affiliated organizations is inherent in the very practice of choosing such organizations to receive 
gove!'Dlllent funds to engage in social services pursuant to a process in which government 
decisi_onmaking is governed by discretionary and subjective criteria. Yet the Court's holding· in 
Bowen v. Kendrick indicates that the perceived endorsement problem in such a context does not 
constitutionally disqualifY religious organizations from eligibility for such discretionary aid 
where "nothing on the Act's face suggests that it is anything but neutral with respect to the 
grantee's status as a sectarian or purely secular institution," 487 U.S. at 608, where the aid may 
not be used for religious activities, and where (therefore) there would be little reason for a 
reasonable observer to assume that the government's choice to fund a religious organization was 
based on, or reflects endorseme~t of, that organization's religious activities, tenets or affiliations. 

Sl We do not mean by this to suggest that such neutrality and objective criteria inevitably would eliminate 
all possibility of unconstitutional endorsement or aid. Even where a govenunent implements fonnally neutral and 

• objective criteria, the provision of aid to religious organizations or for religious speech sometimes can create an 
undue risk of perceived government endorsement See, e.g., Mitchell, 120 S. Ct. at 2559-60 (O'Connor, J., 
concurring in the judgment); Santa Fe Indep. Sch. Dist., 120 S. Ct. at 2278 n.21 (citing Pinette, SIS U.S. at 777 
(O'Connor, J., concurring in part and concurring in the judgment)). 

S) Cf. also. e.g., Deckerv. O'Donnnell, 661 F.2dS98, 616-17 &n.36 (7th Cir.l980) (holding that 
government aid was unconstitutional as applied to religious schools in large part because of the ''wide degree of 
discretion" that the government exercised in choosing among "competitive appljbtions" for the aid); 
Constitutionality of Section 7(b){3) of the Emergency Veteran's' Job Training Act of 1983, 13 Op. O.L.C. 31, 44 
n.17 (1989) (emphasizing the constitutional distinction between a program that provides funds to any applicant 
meeting objective criteria and a program that vests discretion in the government to choose aid recipients). 
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~evertheless, even though (as Kendrick indicates) there is no constitutionally significant 
risk that the goveiilll1ent would reasonably be perceived as endorsing all of a funding recipie~t's 
prac~ices, tenets or affiliations, in certain cases there would be a risk that the government's 
. discretionary and subjective ~ecisionmaking wou!d r~onably be perceived as ~fleeting th~ 
govemment'S'"enaorsemenf'oftlie uses to wliicn11ie-scarccrgovemmenffundsareptit.--'rbe_ 
ip.dividuali~ed determination by government decisionmakers that one particular substance-abuse 
program is sufficiently Jl!eritor!ous or effective to warrant the preference-for that program over 
all others vying for public funding could reasonably suggest thl!ot the government approves of the 
recipi~t's.use ofthe aid.54 

Accordingly, where a government selectively exercises its discretion to award funds to 
~me recipienramong several competing for such aid, knowing that such funds are to be used to 
subsidize employment positions that are reserved for persons of a· particular religion, the question 
might arise whether the governmen~ would reaso~ably be viewed as giving its imprimatur to the 
religious di~cri!Dination, which the ~sta~lishment Clause forbids. The aqswer to that question 
would depend on the facts of: a particular. governmental funding practice. See :Allegheny County, 
492 U.~. ~f 629 {0' Connor, J ., concurring in part and concurring in the judgment) ("the 
e11dorsemerit test depend~ ~n a-sensitivity to the unique circumstances and cont~xt of a particular 
challenged. practice"). The constitutional calculus in any· given case like1y.would turn, in large 
part, ori whether a reasonable .obsexyer, faiJliliar with the "hlst_oiy and context" of the -
governmental pract~ce in q'!estion, Pinette, SIS U.S; at 780 (O'Connor, J., concurring in the 
judginent),-would conclude that the gove~ent~s decision to provide aid to the discriminating 
organi~ation was made in spite of, rather t~·an because of, the organization's discriminafory 
employment practice. Such-an inquiry woul4·''require[] courts to examine th~ history and 
administration of a particular p_ractice to detern1:ine~whether it operates as [an impermissible] 
endorsement." I d. at -77_8. The risk tliat a court would find an impermis~ible endorsement would 
be_hei&lt.tehed.\vhere a government's funding decisi9!1S are dependent in part upon discretionary· 
evaluation of the ideptity.or characteristics of the employees who )are to operate a substance­
abus~-prograpt. ~y con~t, if a gove~ent disbursing SAMHSA funds i~ generally indiffereljt 
to the criteria.by whic!l a private.organization chooses its employees and to the identitY and ' 
~h~cteristics of ~hose employees, .there would ~e le,ss Ii~elihood that the govemil!ent couid 
rea§on~bly be p~rceive~ to' endorse the organization,s use of religious criteria in employment 
·decisions.ss· · 

54 S_ee, e.g.; Santa Fe indep. Sch. Dist., 120_ S. 9· at 22~8, 2282 (where sc_hool district implements policy 
of"exti-emely sel~ctive access" by giving student-body majority the power. to select one spCaker from among many 
can_dida]es to provide statem~nt before football games,' "an objective ••• student will unquestionably perceive the 
ineVitable pregame prayer as st;unped with her school's seal of approval"); see also Board ofRegents ofUniv. of 
Wis. Sys. v:Southworth, 120 S. Ct. 1346, 1357 (2000); Rosenberger, 515 U.S. at 892-93 n.ll (Souter, J., 
dissenting) (noting the "communicative element inherent in the very act of funding itself'). 

. . -.t'' 
ss In this context, we should note a related constitutional question. in1

Norwood v. Harrison, 413 U.S. 455. 
(1973), the Supreme Court held that the Equal Protection Glause prohibits a State from "giving significant aid to 
institutions that practice racial C?r other invidious di~rimination," i!L. at 467, even pursuant to a neutral program in • . 
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D. The final const~tutional question presented is whether title Vll's section 702(a) 
exemption itself would be an unconstitutional preference for religious organizations as applied to 
employees within a program that receives direct government funding- i.e., employees who 
must, as a matter of constitutional and statutory law, refrain from spec!fically religious activities 

--within-the-funded program. This; too~ is a liiffieult and unresolveircollSlifulionar ifue5tion.5t · 
.• 

As noted above, title VII generally forbids employers from discriminating-against 
employees on the basis of their religion. The section 702(a) exemption creates an express 
preference for certain rc;ligious employers, permitting them to avoid title vn liability for conduct 
(religious discrimination) that all other employers must forego. This preference harms 
prospective and actual el]lployees against whom the exempted employers are permitted to 
discriminate, both by limiting their employment opportunities and by "burdening the religious 
liberty of prospective and current employees. An exemption says that a person may be put to the 
.choice of either conforming to certain religious tenets or losing a job opportunity, a promotion, or 
•.• employment itself. The potential for coercion caused by such a pro-vision is in serious 

which aid is awarded on the basis of objective criteria having nothing to do with such discrimination, where ~e aid 
"has a significant tendency to facilitate, reinforce, and support" the discrimination, id. at 466. Especially in light of 
more recent doctrinal developments, see. e.g., Washington v. Davis, 426 U.S. 229 (1976), the parameters of the 
Norwood precedent, even with respect to government aid that supports racial discrimination, are uncertain and ill· 
defmed. Compare, e.g., Bob Jones Univ. v. United States, 461 U.S. 574, 622-23 n.4 (1983) (Rehnquist, J., 
dissenting); !ill! Brief for the United States, _Goldsboro Christian Schs. v. United States and Bob Jones Univ. v. 
United States, 461 U.S. S74 (1983), Nos. 81,;1 and 81·3, at 39-40 & n.36, with, e.g., United States v. Virginia, 518 
U.S. SIS, S99-600 (1996) (Scalia, J., dissenting); National Black Police Ass'n v. Velde, 712 F.2d 569,580-83 (D.C. 
Cir. 1983), cert. denied, 466 U.S. 963 (1984); Young v. Pierce, 628 F. Supp. 1037, 1052-55 (E.D. Tex. 1985); 
Bishop v. Starkville Academy, 442 F. Supp. 1176, 1180-82 (N.D. Miss. 19TI). See also Brown v. Califano. 627 
F.2d 1221, 1235-37 (D.C. Cir. 1980); MayerG:Freed and Daniel D. Polsby, Race. Religion. and Public Policy: 
Bob Jones University v. United States, 1983 S. Gt. Rev. I, 12-17. What is more, even assUming the continuing 
force of Norwood in the context of race discrimination, courts have had little occasion to consider the Norwood 
question in the context of funding of private, religiously motivated discrimination in favor of coreligionists. But cf. 
note 41, supra'(citing the opinions of Justices Brennan and White in Lemon). Therefore it is vetydifficult to predict 
whether and how Norwood would be applied in the context of such religious discrimination by recipients of 
SAMHSA funds. We think, however, that if a court in a particular case rejected the Establishment Clause argl,llllent 
that the decision to provide SAMHSA aid constitutes an impennissible endorsement of the recipient's religious 
discrimination, it is extremely unlikely that such court would then conclude that the provision of aid raised a serio~ 
equal protection problem under Norwood. 

56 The one district court that has directly addressed the question held, without substantial analysis, that 
section 702(a) was unconstitutional as applied to the Salvation Anny's religious discrimination against an employee 
of a domestic violence shelter where the position in question was substantially government-funded. Dodge v. 
Salvation Anny, 1989 WL 53857. at *2-*4 (S.D. Miss. 1989); see also Siegel v. Truett-McConnelJ College, 13 F. 
Supp. 2d 1335, 1343-44 (N.D. Ga. 1994) (reasoning that even if Dodge was correctly decided in the context of 
direct subsidies, there could be no constitutional violation where the government did not fund a college that engaged 
in employment discriinination but mstead merely provided aid to students to attend that college), afrd mem., 73 
F.3d 1108 (11th Cir. 1995); Young v. Shawnee Mission Med. Center, 1988 U.S!Dist. LEXIS 12248 at *3-*6 (D. 
Kan. 1988) (rejecting argument similar to that in Dodge, but relying on questioliable ground that defendant's 
·acceptance ofMedi~are payments "for individual patient's benefit" does not "transfonn defendant into a federally 
funded institution"). 
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tension with our commitment to individual freedom of conscience in matters of religious belief." 
Corporation ofthe Presiding Bishop of the Church of Jesus Christ ofLatter-Day Saints v. Amos, 
483 U.S. 327, 340-41 (1987) (Brennan, J ., concurring in the judgment). The imposition of such 
harms naturally raises the question whether, as applied to the employees in question, the 
~lablisbmentCJause-prohibits tho religious .preference in-section 702(a). 

It is a "principle at the heart of the Establishment Clause" that the government :'should 
not prefer ••• religion to irreligion." Kizyas Joel, 512 U.S. at 703. Thus, as a general rule the 
g9vemment may not provide ;t public benefit exclusively to religious adherents, or exempt them 
"from a general obligation of citizenship," Wisconsin v. Yoder, 406 U.S. 205, 220-21 (1972); 
instead, in order to pass muster under the Establishment Clause, government benefits generally 
must be provided on a religion-neutral basis. See, e.g., Texas Monthly. Inc. v. BuUock;489 U.S. 
1 (1989); Kizyas Joel, 512 U.S. at 703-05. A religious exemption from a general obligation of 
citizenship, such as the exemption found in section 702(a) oftitle VII, would uniquely benefit 
certain religious organizations and therefore run afoul ofthis Establishment Clause requirement 
unless it could be defended as what the Court has called a pennissible "accommoda~ion" of 
religious exercise. A statutoiy exception exclusively for religion may be a pet:missible 
"accommodation" where it has the purpose and effect of"alleviat[ing] significant governmental 
interference" with the ~xercise of religion. Amos, 483 U.S. at 335,339 (1987) (emphasis added); 
see also Kiryas Joel, 512 U.S. at 705 (''the Constitution allows the State to accommodate 
religious needs by alleviating special burdens") (emphasis added); Texas Monthly, 489 U.S. at 15 
(plurality opinion) (religion-only accommodation must "reasonably ~e seen as removing a 
significant state-imposed deterrent to the free exercise ofreli~ion") (emphasis added).s7 

In Amos, the Court sustained the constitutionality of the religious exemption in section 
702(a) as applied to "se9ular" employm~nt positions of qualifying nonprofit religious 
corporations, reasoning that the. exemption as so applied w~ "rationally related to the _legitimate 
purpose of alleviating significant governmental interference with the ability of religious 
organizations to define and carry out their religious missions." 483 U.S. at 339. The reasons for 
the Court's conclusion are important to the question here. 

The plaintiffs in Amos argued that, as applied to employees who were involved 
exclusively in their employers' secular, rather than religious, activities, the title·VII exemption 
did not relieve any burden on the employers' religious.exercise, and thus could not be viewed as 
a permissible religious accommodation. The Court did not take issue with plaintiffs' contention 

s? Even where an exemption ~ould lift a "significant" or "special" government-imposed burden, the 
Constitution might prohibit extending such exemption exclusively to religious persons or entities if the exemption 
"burdens nonbenefic!aries markedly." Texas Monthly, 489 U.S. at 15 (plurality opinion); see also Estate of 
Thornton v. Catdor, Inc., 472 U.S. 703,709-10 (1985) (invalidating religious preference that did not lift 
government-imposed burden and that did impose "significant" and "substantial\'1lurdens on nonbeneficiaries). The 
Court's decision in Amos indicates that the burden section 702(a) imposes on 'disfavored employees (and applicants 
for employment), while serious, is not in and of itself so significant as to automatically render the exemption 
unconstitutional, at least as applied to no.nprofit employers. 
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·that confining such employment positions to coreligionis~ would pot directly as5ist the 
·organizations in fulfilling their religious missions •. The Court explained, however, that 
Congress's 1972 extension of the exemption to all of a qualifying employer's employees (see 
supra at 6) did, in~eed, alleviate a different "significant purd~n" on religious exercise-namely, 

: Jhe.J>urden ofrequiring an orga.lization, !.'on pciin ofsubstantial·liaoility;topreatawhlclr·orns· ·­
activitiC$ a secutar·courl will consider religious." ld. at 336 (emphasis added). The Cou_rt further 
explaine4 why this burden of~'predjctiqn~' was "significant": "The line [between:the 
organization's secular ~d religious activities] is hardly a bright ~ne, and-an organization might 
understandably be concerned that a judge-would riot unde~tand its religious tenets and sense of 
mission. fear-of potential liability might affect the way an organization carried out ~hat it 
unde~tood to be i.ts religious mission." Id. (footnote omitted). Moreover, the br~ader exemption 
alleviated· seHous entanglement conceq1s by "avoid[ing] the kind of tntrusive inquiry into 
religious belief? by the government tha( woul~ be ~ecessary_ifthe exemption were limited to an 
.organization's ''religious" activities. Jd. at 339. 

Whjle the decision in Amos provides a ~elp~l ~ewor~ for evaluating whether 
appli~ation of section 702(a) to employ~es of a SAMHSA-funded prograni would be. a 
pelinissible accomlpodation, i~ does ~ot resolve that question, because the rationale for ~e 
Court; s decision. i~ Amos is inapposite.iri the context of employers th!!~ receive direct SAMH~A 
funds. As explained above at 12-16, ~~e Establishment Clause I:equires that.the activities in the 
·S.AMHSA-funded prognirn·be secular: organizations that receive direct government aid under a 
S~SA grant_ program categ<?ri~aily cannot use such aid (or "specifically religiou~ actiyit[ies] · 
in an otherwise substantially secular setting.''' Kendnck, 487 U.S. at 621 (internal quotation 
omitted). Unli~e the Appellant church in Amos, which wished to "propagat.e its religious 
<;toctrine through the 'Gymnasium" that had employed the plaintiff, 483 U.S. at 3~7. a direct 
recipient of$AMHSA grants may not ·~propagate its religiou_s doctrine;, in a subsidized 
stibst3!Jce-abuse program. The "line," in other \Y'Ords, is a "bright one," id. at 3_36, in this case: It 
would ~ot be !l.ifficult for a recipient of SAMHSA aid to ''predi~t"·$at activi~ies in its 
govemrnent-furideQ p~ograin wo~l4 be sec~lar, rattier-than religious, be~ause t~e Constitution 
.requires spch a· clean· separation (and.H.R. 4923 itself a!so woul~ prohibit the use 9fthe fu~ds for 
specifically religious activities). "Since the state funded •.• functions_ are to oe exclusively. 
secular, there ~n be no chilling effe~t.created by uncertafnty as to how .. th~e jobs would be 
characterized by a revi.ewing court ... ~8 Accordingly, con~ning such jobs to persons_ of a particular 
reli~on ";'OUld It<?i appear to serve. any religious objective, an~ title Vfi's legal pros~ription 
against religious dis~rirnination would no~ impose tQe.significant burden ~at the Amos Court 
identifi~d_. An organization receiving SAMHSA funding for a substance-abuse program w9uld 
not be required, "on pain of sub~tantialliability," id. at 3~6, to make difficult predicti~ns 
concemiJ;tg which of its acti~ities in that program would be cQnsidered religious. Nor in.this 
Cc;>I)text Would appli_cation of title Vll.'s·antidiscriminafion rule require government officials to 
engage in any additional "intrusive inquiry into ~eligious belief." ld. at 339. The g~vernment 

58 _Alan Brownstein; Constitutiona1 Questions About Charitab1e Choice, in We1fare Refonn & Fa-ith-
Based Organizations 219,234 (Derek H. Davis & ~anyHailkins eds., 1999). · ·. 
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already would be required to 'take steps sufficient to ensure that prohibited religious activities are 
not present in federally funded programs. Such monitoring need not itself result in an 
impennissible entanglement, Kendrick, 487 U.S. at 616-17, and the ailtidiscri~ination rule 
would not result in any additional governmental entanglement in ~~g!ou~.affairs._F_Q_rtbe~~ 
reasons, the iilajonty's opiruon in AmOS ·aoes not provide a· ratiOnale as to why a recipient 
organization could claim a religious need to discriminate on the b,asis of religion in hiring 
persons to work in the secular, SAMHSA-funded program. 

Nevertheless, Justice Brennan'~ concurring opinion in Amos provides.a possible_ 
alternative rationale that some religious organizations receiving· SAMHSA funds might be able to. 
invoke to explain how title Vll's prohibition on religious discrimination would impose a 
significant burden on their exercise of religion, even as applied to employees who must, by law, 
be engaged in wholly secular activities. Many religious organizations and associations 
historically have engaged in extensive social welfare and charitable activities, such as operating 
soup kitchens and day care centers or providing aid to the poor and the homeless. Even where 
the content of such activities is secular- in the sense that it does not include religious teaching, 
proselytizing, prayer or ritual- the religious organization's perfonnance of such functions may 
be "infused wi~h a religious purpose!' Amos, 483 U.S. at 342 (Brennan, J., concurring). And 
churches and other religious entities "often regard the provision of such services as a means of 
fulfilling religious duty and of providing an example of the way of life a C~l;lfCh seeks to foster." 
Id. at 344 (footnote omitted). In other words, the provision of "se~ular" social services and 
charitable works that do not involve "explicitly religious content" and are not "designed to 
inculcate the views of a particular religious faith," Kendrick, 487 U.S. at 621, nevertheless might 
be ''religiously inspired," id., and can, in addition, play an important part in the "furtherance of an 
organization's religious mission." Amos, 483 U.S. at 342 (Brennan, J., concurring). 

As Justice Brennan further explained, a religious organization may h~ve good reason for 
preferring that individuals similarly committed. to its reJigiously motivated mission operate s1;1ch 
secular programs, for such collective activity can be "a means by which a religious community 
defines itself." Id. Indeed, such collective _activity not only can advance the organization's own 
religious objectives, but also can further the religious mission ofthe individuals that constitute 
the religious community: "For many individuals, religious activity derives meaning in large 
measure from participation in a larger religious community. Such a community represents an 
ongoing tradition of shared beliefs, an organic entifY. not .reducible to a mere aggregation of 
individuals." Id. ··· 

Accordingly, it is possible that a preference for coreligionist employees in particular 
social-service programs could advance a religious organization's religious mission, facilitate the 
religiously motivated calling and conduct of the individuals who are the constituents ofthat 
organization, and fortifY the organization's religious tradition. Where an organization makes 
such a showing, it is possible the courts might conclude that the title Vll prohibition on religious 
discrimination might impose "significant governmental interfere~ce" with the abili~y of that 
organization "to define and carry out [its] religious mission[]," Amos, 483 U.S. at 335, even as 
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applied to employees who are engaged in work that must, by law, be wholly secular in content. 
And, where that is the case, the section 702(a) exemption might be a permissible religious 
accommodation that "alleviat[es] s.pecial burdens,, Kiryas Joel, 512 U.S. at 705 (emphasis 
added), rather than an impermissible religious preference. We emphasize, however, that such a 
.t!t~Q!Y.has n_Q1~tbc;en1ested,byJhe.courtsJ·and thus the constitutionality ofthe section-702(a) 
exemption in such a case remains a difficult and unresolved question. 

ll. Statutory Question 

Finally, you have asked whether, as a matter of statutory law, section 702(a) in any 
respect exempts qualifYing religious organizations from title VII's prohibitions on employment 
discrimination other than religious discrimination, such as discrimination on the basis of race, 
color, sex (including pregnancy), or national origin.s9 

By its terms, section 702( a) applies only ''with respect to the employment of individuals 
of a particular religion." In other words, that exemption "merely indicates that [qualifYing] 
institutions may choose to employ members of their own religion without fear o(being charged· 
with religious. discrimination." Boyd v. Harding Academy ofMemphis, 88 F.3d 410, 413 (6th 
Cir. 1996);60 Furthermore, the legislative history manifests congressional intent that section 
702( a) would not exempt qualifying organizations from other forms of discrimination that title 

s9 We note that another provision of title VII, section 703(e)(l), 42 U.S.C. § 2000e-2(e)(l) (1994), 
provides that it shall not be an unlawful employment practice under title VII for an employer to hire and employ 
employees on the basis of religion, ~ex or J!lltional origin "in those certain instances wh~re religion, sex, or national 
origin is a bona fide occupational qualification reasonably necessaty to the normal operation of that particular 
business or enterprise:• This "BFOQ" exception is construed narrowly, pennitting the otherwise-prohibited forms 
of discrimination only where use of the classification can be shown, based on objective and verifiable evidence, to 
be reasonably necessary to ensure employees' ability to perform a job related to the central mission (or "essence") 
ofthe employer's b~siness. See UAW v. Johnson Controls. Inc., 499 U.S. 187,200-04 (1991). We suspect the 
BFOQ exception would rarely, if ever, justify discrimination on the basis of sex or national origin in federally 
funded substance-abuse programs. • 

60 At least two courts of appeals have held that section 702(a) affords qualifying employers an exemption 
from title VII liability not only when they prefer employees affiliated with a particular religious denomination, but 
also when they insist that such coreligionist employees sh¥C the organization's beliefs or philosophies,~ 
Killinger v. Samford Univ., 113 F.3d 196 (11th Cir. 1997) (involving divinity school discharge of teacher who 
allegedly did not share the school's theological views), or when they insist that employees abide by particular· 
requirements of religious observance, see Little v. Wuerl, 929 F.2d 944 (3d.Cir. 1991) (involving Catholic school's 
failure to renew contract ofteacher who had failed to pursue the proper canonical process from the Roman Catholic 
Church to obtain validation of her second marriage). Nothing in those decisions suggests that section 702(a) would 
exempt an employer from title VII liability if the employer imposed such a belief or observance requirement in a 
manner that discriminates againSt certain employees on the basis of, e.g., sex ort!lce. And, as we discus~ in the text 
above, courts have held that where an employer is entitled to insist that its emi>Toyees conduct ~eir lives in accord 
with certain moral or religious standards, "Title Vll requires that this code of conduct be applied equally to both 
sexes." Boyd. 88 F.3d at 414 (citation omitted). 
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Vii proscribes, such as discrimination on the basis of race and sex.61 Indeed, the Senate 
Managers' section-by-section analysis that accompanied the Conference Committee Report on 
the 1972 amendments to title VII includes a clear statement of intent that religious organizations 
thl,lt qualitY for the·section 702(a) exemption generally should be requir~ to abide by title vll'~ 
prohibitio~s? e?'~~L "YiJh ~~~~ tQ fh~_fayoring of fOreUgi_Qnists;. 
~ - .. -

The limited e~emption from coverage in thi_s section for religio_us corporatio~, 
associations, educatiQnal ~ns~itutions or societies has been broadt:ned to allow 
such entities to employ ir.tdividuals_of a particular religion.in all their activiti_es 
instead o~the present limitation [under the 1964law] to religious activities. Such 
organizations remain subject to the provisions ofTitle'VII with regard to race. 
color. sex or national origin. · .. 

118 Cong. Rec. 7167 (1972) (presented by s'en. Williams) (emphasis added). Accordingly, the 
courts uniformly haye concluded that sectjon 702(a) does riot exempt qualifying employers from 
title VII's prohibiti~J]S on any fonn of discrimin~tion other than preferences for coreligiqnists,62

• • 

even where such discrimination· is religiouslY. moiivateci.~3 

Thus, for example, on_e·cou_rt of!lppeals has held that section 702{a) does not exempt:an 
employer from-liability under section 704(a), 42 U.S. C. § 2000e-3(a), fo·r discharging an 
eit_lployee in retaliation for having in~tituted EEOC proc~edings, even where.the.employee's 
conduct violated church doctrines prohibiting lawsuits against the church. EEOC v. Pacific Press, . ~ ~ . ... .. 

61
· During consid_eration of title VII in 1964 and later the Equal Employm_ent Opportunity A~t ~f 1972, 

C~~gress considered and rejected propos~ls that would have categorically excluded cCrtain.religio'us eptployers 
f~~m covefo!ge u~der title VII. Congress instead enacted the more liinite~ exemption for d~crimination in favor of 
~-mployees "of a particular religion," and extended that exemj>tion i':l197~ to all of a qu;llifying organization's. 
employees. See, e.g.;EEOC.v. Pacific Press Publ'g Ass'n, 676 F.2d 1272, 1276-77 (9tli Cir. 1982Hr:ec!>unting 
lijgislative history). · · · -

62 
, See, e.g., Cline v. Catholic Diocese ofToledo, 206 F .3d 651, 6S8'(6th Cir. 2000); Bollard v. California 

Province of the.Soc'y of Jesus; 196 F.3d 940, 94S (9th Cir. 1999); ~ 88 F.3d at 413; DeMarco v. Holy Cross 
Hi~ Sch., 4 F .3_d 166, 173 (2d Cir. 19,3); EEOC v. Freemon! Christian Sch., 7~1 F .2d 1362, p66 (9th Cir. ~9~6); 
Rayburn v. General Conference of Seventh-Day Adventists;772 F.2d 1164, 1166-67 (4th Cir. 198S), cert. denied, 
478 U.S. 1020 (1986); Pacific Press, '676 F.2d at 1276-77; EEOCv. Mississippi College, 626F.2d477;484 (5th­
Cir. 1980), cert denied, 453 U.S. ~12 (l981); McClure v. Salvation Anny, 460 F.2d 55~;558 (Sth Cir.), cert. 
denied; 409 U.~. 896 (1~72); Ganzv v. Allen Christian Sch., 995 F;'Supp. 340,_348 (E.D.N.Y. 1998); Vigars v. 
Valley Christian Ctr. of Dublin; Cal, 8Q5 F. Supp. 802,806-08 (N.D. Cal. 1992); Do1terv. Wahlert High Sch., 483 
F. Supp. 266,269 (N.D. IoWa 1980). ' ' -

... "'~'' 
63 See, e.g., Fremont Christian Scb., 781 F.2d at 1364-67 (chureli-own~ school violated title VII by 

providing health insilrance to married me~ but not married wome;11, eyen wh~ such discrimination rc:fle~ted' 
scriptural beJiefthat in marriage on!y a man can be the head !>fa household). 
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Publishing Ass'n. 676 F.2d 1272, 1276-77, i280 (9th Cir. 1982).64 Similarly, courts have held 
that, even where an employer is entitled to insist that its employees conduct their lives in accord 
with certain moral or religious standards, "Title VII requires that this code of conduct be applied 
equally to both sexes." Boyd, 88 F.3d at 414 (citation omitted).6S For instance, whereas an 
ei!!~!~Ye! ~ q~P.ennitted.t~_jnsist.that its..employees adhere to nn evenhandedly enforced 
policy requiring males and females alike to refrain· from adultery,66 the employer may not (even 
for religious reasons) discipline or dismiss female employees on the basis of pregnancy outside 
of marriage, because title vn defines such pregnancy oiscrimination as a proscribed fonn of sex 
discrimination, see title vn section 701(k), 42 U.S.C. § 2000e(k) (1994).67 

Finally, we would be remiss if we did not mention that in analyzing whether a particular 
religious institution may be sued under title vn for fonns of employment discrimination that are 
not subject t6 the section 702(a) coreligionists exemption, courts often may also neeq to consider 
a related constitutional question. Several courts of appeals have held that the Religion Clauses of 
the First Amendment compel what has b~en tenned a ''ministerial" exception to title vn and 
analogous antidiscrimination statutes, which pennits religious institutions to select and retain 
certain of their representatives free from goyemment interference and the threat oflitigation.63 

The ministerial exception is not confined·to members of the clergy, but extends as well to 
employees of religious institutions whose "'primary duties consist of teaching, spreading the 
faith, church governance, supervision of a religious order, or supervision or participation in 

64 Section 704 prohibits certain forms of retaliation against employees who raise claims or questions 
concerning alleged title VII violations. That section provides: 

It shall be an unlawful employment practice for an employer to discriminate against any of his 
employees or applicants for employment, for an employment agency, or joint labor-management 
committee controlling apprenticeship or other training or retraining, including on-the-job training 
programs, to discriminate against any individual; or for a labor organization to discriminate 
against any member thereof or applicant for membership, because he has opposed any practice 
made an unlawful employment practice by this subchapter, or because he has made a charge, 
testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under 
this subchapter. 

65 Accord Cline, 206 F .3d at 658; Ganzy, 995 F. Supp. at 348. 

66 • • 
Cline, 206 F.3d at 658; Boyd, 88 F.3d at 414; ~ 995 F. Supp. at 348-49, 359-60; Dotter, 483 F. 

Supp. at 270. 

67 Cline, 206 F.3d at 658; ~ 995 F. Supp. at 348; Vigars, 805 F. Supp. at 806-08; Dotter, 483 F •• 
· Supp. at 269-70. · . · 

63 See, e.g., EEOC v. Roman Catholic Diocese ofRaleigb. N.C., 213 F.3d 795,800.01 (4th Cir. 2000); 
GetJington v. Christian Methodist Episcopal Church, Inc., 203 F.3d 1299, 1301·04 (11th Cir. 2000); Bollard v. 
California Province of the Soc'y of Jesus, 196 F.3d 940, 945-SO (9th Cir. 1999)rCombs v. Central Tex. Annual 
Con f. of the United Methodist Church, 173 F.3d 343,345-50 (5th Cir.1999), and cases cited therein, id. at 347; 
EEOC v. Catholic Univ. of America, 83 F.3d 455,461-67 (D.C. Cir. 1996); Rayburn, 772 F.2d at 1168-72; 
McClure, 460 F.2d at 558·61. · 
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religious ritual or worship."' Rayburn v. General Con f. of Seventh-day Adventists, 772 F.2d 
1164, 1169 (4th Cir. 1985) (quoting Bruce N. Bagni, Discrimination in the Name ofthe Lord: A 
Critical Evaluation of Discrimination by Religious Organizations, 79 Colum. L. Rev. 1514, 1545 
(1979)), cert. denied, 478 U.S. 1020 (1986).69 

Having said that, we should add that we suspect the ministerial exception would rarely, if 
ever, apply in the context of substance-abuse programs that receive direct SAMHSA funds. The 
ministerial exception, which is limited to what is necessary to comply with the First 
Amendment,'0 "does not insulate wholesale the religious employer from the operation of federal 
anti-discrimination statutes,"71 and, in particular, does not extend to employe~ whose primary 
duties do not consist of spiritual functions, even if such employees are, for example, expected ~o 
be "exemplars" of a particular faith or denomination.72 Therefore it is unlikely that the 
ministerial exception would apply to employees of a religious organization whose primary duties 
are to conduct the operations of a SAMHSA-funded substance-abuse program, because such 
employees cannot within that program engage in the sqrt of specifically religious activities that 
can trigger the ministerial exception.73 

69 Accord Roman Catholic Diocese ofRaleigh, 213 F.3d at 801; Catholic Univ. of America, 83 F.3d at 
461. See generally Hartwig v. Albertus Magnus Coli:, 93 F. Supp. 2d 200, 207-12 (D. Conn. 2000) (canvassing 
cases applying ministerial exception to particular employment positions). 

70 See Bollard, 196 F.3d at 947. 

71 Roman Catholic Diocese of Raleigh, 213 F.3d at 801. 

72 See Starkman v. Evans, 198 F.3d 173,176 (Sth Cir. 1999) (quoting MississiPPi College, 626 F.2d at 
485), cert. denied,'l21 S. Ct 49 (2000); Mississippi College, 626 F.2d at488-89. 

73 See, e.g., Shirkeyv. Eastwind CommunitvDevel. Com., 941 F. Supp. 561,516-18 (D.Md. 1996) 
(ministerial exception could not be applied to "lay position of conununity developer," where the religious 
employer's job description did not require the employee to lead religious servic&, act as a pastoral counselor, or 
perform services necessitating religious training), reaffirmed in pertinent part bvdist. ct., 993 F. Supp. 3?0, 372-73 
& n.l (D. Md. 1998). 
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