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U.S. Merit Systems Protection Board 

Clerk of the Board 

Office of the Clerk of the Board 
1615 M Street, NW, 5th Floor 

Washington, DC 20419 

Phone: 202 653 7200, Fax: 202 653 7130, E-Mail: MSPB@MSPB.gov 

September 23, 2013 

FOIA Tracking No: MSPB-OCB-2013-000246 

This is in response to your Freedom of Information Act (FOIA) 
request dated August 26, 2013. You are requesting the following: 

" is requesting "letters or other communications from 
the OPM Director to MSPB requesting reconsideration of an MSPB 
decision, during the years, 2010, 2011, 2012, and 2013." 

Your request has been processed in accordance with the Merit 
Systems Protection Board (MSPB) regulation at 5 CPR Part 1204 that 
implements the FOIA. 

We have conducted a thorough search of our records and found 
documents responsive to your request. Some information is withheld in 
accordance with exemption (b )( 6) of FOIA, information that, if released, 
would constitute an unwarranted invasion of personal privacy. 
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You have the right to appeal this determination. If you decide to do 
so, address your appeal to the Chairman, Merit Systems Protection Board, 
1615 M Street, NW, Suite 500, Washington, DC 20419. Your appeal 
should be identified as a "FOIA Appeal" on both the letter and the envelope. 
It should include a copy of your original request, a copy of this letter, and 
your reasons for appealing this decision. The MSPB also accepts email and 
fax submissions at foia@mspb.gov and 202-653-7130, respectively. The 
MSPB must receive your appeal within 10 working days from the date of 
this letter. 

Sincerely 

(M{f!:-
Director, Information Services Team 

Enclosures: Documents ( 16 Pages) 
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PAR TN ERSB IP ~ND LA BO R R.E LATION 8 

I 9 0 0 B S T R B ~ T N W • # 7 H 2 -8 , 
WASHINGTON. DC 20415 

FACSIMILE. TRANSMITTAL SHEET 

TO: MR. WILLIAM SPENCER F.ROM: PARTNERSHIP AND LABOR 
RELATIONS 

COMPANY: DATE: 6/17113 

F.AX NUMBER: 
(202) 653-7130 

TOTAL NO. OF PAGES INCLUDING 
COVER:3 

E'HONE NUMBER: 
{202} 653 .. 7200 

RE: 

SENDER'S PHONE NUMBER: 
. '(202) 606·2930 .. 

SENDER•S FAX.NUMBER: 
(202) 60&-2613 

0 URGBNT . CFOR RBVIEW 0 PLBASB COMMENT CPLBASE REPLY. 0 PLEASE RECYCLE 

NOTBSfCOMMBNTS: 

IN nm MATrnR OF: 

MILLER 11. U.S. DEPARTMENI' OF THE INTERIOR, DOCKET No. SFi-0-752~11-
0766-R-1, M~y 13"1 2013. 

DIRECTOR'S REQUEST TO THE CLERK OF nm BOARD (1 page) 

CBRTIFICATB OF SERVICE. (1 page) 
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UNITED STATSS OPPICB.OF PBRSO~BL MANAGEMENT 
. ~n,gtoa, DC 20415 

Mr. William Spcncc:r 
Clerk9fthe Board 
U.S.'.Merit Systems Protection Board 
1615 M Street, NW 
Washington., DC 20419 

Dear Mr. Spencer: 

JUN 1 7 2013 

pace 2 

This is notice that gie ~~~ .. Ofticc·Qf P.~nnel M~~~m~t is.exerci.sµtg I.ts statutory right 
under 5 U.S;C. 7703.(d) to request recon.Skf.eration oftlie BQaid'ti declsiOllS.'in.the case cited .. 
below. I 11m of the op.inion that tlie Board erred in interj)rctiiag a ci~l service law, rule, or 
regulation affecting persollilel manages:nent and ~bat·the Board's decision will have a substantial 
impact~~ civil ~crvice law, rule, rcgUlation. or policy db:ective. . · 

Miller v. Dllpaitmenlofthe lnlerlor, Docket No. sp:.7s2-11-0766-R-1, May 13, 2013 

I al.so m{uest the administrative recold in this ~ 'o 1hal OPM's Office of 'the General Counsel. 
·can later addreSs all pertinent legal issues. The recoi-d Should be sent to the following address: 

Mrs. Debra Buford. 
Manager. Employee Accountability 
Partnership and ~bor Relations . 
Employee Services . 
U.S. Office of Personnel Management 
1900 E S~eei, N.W., Room 7H22 . . ~, . 
Wa.shlQgtori, DC 20415 

Copies of this letter have been served to the parties to this case as evidenced by the enclosed 
Certificate ofServicie. 

Enclosure 

Sincerely, 

~·~ 
6laine Kaplan 
Acting Director 

. . 
• « •• • .• ·.:· .. "·, . ; •• ' •• : ' ... :: • •• :"-',' :: :· :·:_::··:~·~;.~...,.....,..-···--·-· 4 

2 



Jun 17 2013 3:34PM HP LASER.JET FAX par;e 3 __ 

CERrIFICATE OF SERVICE 
~. 

I certify that copies of a Juno 17,'2013, lettcr from Blaine Kaplan, Acting Director, O.ffi.~ of 
Personnel Management, to William Spencer, Clerk of the Board; Merit. Systems· Protection · 
Agency~ conceriling the case 9f Miller v. Department of Interior; dated ?vfay .13~ 2013, was sent 
today by facSimile and regular mail:to: 

Mr. William Spencer 
Clerk of the Board 
u.s. Merit Syatems Protection Bomd 
1615 M Strcct.-N.W. 
Washington. D.C. 20419 

. and by regular mail to: 

. . 
Edward H. Passman, Esquire . . 
Passms.n & Kaplan, P.C .• Attorneys ·at Law 
1828 L Smet, N.W., Suite 600 
Washington. D.C. 20036 
Fax:202-789-0101 

) Deborah S. Charette, Esqllire. 

) 

Assistant.So Ucitor 
Branch of Personnel·Li~gation and Civil Rights 
Divisio~of Gcncral Law · 
Office of the SoUcitor 
U.S. De~ent of the ln~rior 
1849 C Street, N.W. 20240 
Fax: 2()2..208-3230 

Debra Buford 
Manager, Einployee Acco · ity 
Partnership and Labor Relations 
Employee SerVi.ces · . 
U.~; Office of Personnel M.anageme~t 
Room 7H22-8 " 
1900 B. Street, NW 
Washingf:on, DC 20415 

. : . 

Date 
I 

3 
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1900 E Street Northwst 
Weshlnl)ton, OC ?.0410· 
202·606·1700 
202.soi,-ooe2 
www.opm.gov 

To: William i;:pencer, Clerk of the Board 

Fax: 202-553-7130 

Phone: 202-653-7200 

Re: Whittacrc: v. OPM 

Frotr11 Jessica Johnson, Agency Represe·ntative 

Pages= 6 including cover sheet 

Date: 2012 

cc: 

D Urgent 0 11or Revlt!W D Please Comment D Please Reply 0 Please Reoycle 

o Comments: 

Attached is a Jetter ;;ind a mo:1on for filing with the Clerk of the Board on behalf of the Director of OPM 
regarding the case of R.aniel ·Lynn Whittacre v. Office of Personnel Management, DC-0845-11-07 40-1-1. 
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UNI'l ED STATES OFFICE Or' Pt.:1{$0.NNEL MANAGF.MRNT 
washingcon, DC 20415 

iii 002/006 

MAY l B 2012 
William D. Spencer 
Clerk of the Boar<l 
Meri l Systems Prot1:ction Board 
161:5 M Street, N.W. 
Washington, DC 20419 

Dear Mr. Spcnc~r: 

Attached please rind OPM' 1 pleadings in the case of paniel-Lynn Whittacre v. Office of 
Personnel Managernent, DC-084S-l l-07 40-1-1. 

Dut: w lecbnical difficulties with the E-filing system, the Aonrd's Tnfornmtion Technology Oflic<! 
ins1ructed us 10 file the follt1wing docL1mcnts viu fa.csimile. · 

5 

KrisLini.: Prentice 
for 
Jessica S. Jolrnson 
Agency Reprcscntatiw 

Page2of6 
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IJNl'.rGD HA'rE.S OHlCE OF PERSONNEL MANAGEMENT 

Orlicc of 1he 
CJcn~r:,\ Covn$~l 

May 18, 2012 

Mr. William D. Spencer 
Clerk of the Board 
Merit Systems Protection Board 
1615 M Street, NW 
Washington, DC 20419 

Dear Mr. Spencer: 

Waxhincrnn, DC 20415 

This is to inform you that the Director of the Office of Personnel Mllllagement has 
detennined that the Board's final decision of April 13, 20 t 2, in the case of Paniel-Lynn 
Whitt.acre v. Office of Personnel Management, DC-0845-1 l-0740-I- l, is based on an 
erroneous interpretation of Jaw and will have a substantial impact on civil service law and 
regulations. Accordingly, I am hereby seeking reconsideration of that decision in 
accordance with the Board's regulatlons at S C.F.R. §1201 .119. 

Please forward a copy ilfthe administrative record in this case to Elaine Kaplan, General 
Counsel, Offici~ of Per~onncl Management, Washington, D.C., 20415. We request a 
period of 40 days after receipt of the administrative record in which to file a bdef in 
support of our petition for reconsideration. Twenty days is the standard deadline in 
which to file a brief after receipt of lhe administrative record, under 5 C.F .R. 
§120I.l l9(c). Therefore, a motion for extension of time to file the reconsideration biief 
is enclosed, in .:i.ccordancc with S C.F.R. § 1201.55. 

Enclosures 

6 

Sincerely, 

a«-_~ 
Elaine Kaplan 
General Counsel 

Iii 003/008 
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UNITED STATES OF AMERICA 
MEIUT SYSTEMS PROTECTION BOARD 

) 
DANIEL-LYNN WHITT ACRE ) 

Appellant, ) 
v. ) 

) 
OFFICE Ol<~ l'.ERSONNEL MANAGEMENT, ) 

Agency. ) 
) 

. DOCKET NUMBER 
DC-0845-11-0740-1-1 

MOTION FOR EXTENSION OF TIME IN WHICH TO FILE A DlUEF IN 
SUPPORT OF THE REQUEST OF TUE 'DIRECTOR OF THE OFFTCE OF 
PERSONNEL MANAGEMENT FOR RECONSllJERATION OF DECISION 

Pursuant t.0 5 C.:'.R. § 1201.55, the Office of Personnel Management (OPM) 

requests an extension of time of20 days, in addition to the 20 days after service of a copy 

of the ndministmtivc rcrnrd allowed pursuant to 5 C.F.R. § 1201. l 19(b ), in which to file 

its brief in support of thn request of the Director of OPM .for reconsideration by the Merit 

Systems Protection Boa•:d (Board) of its April 13, 2012, decision in this appeal, 2012 

MSPB 52, 118 M.S.P.R 33, 2012 WL 1254789. 

A.fl.er a copy of t.1e administrative record in this appeal is served upon OPM, 

OPM is required to file its brief within 20 days. 5 C.F.R. § 1201.119(b). OPM is 

required to file any "petition fot: reconsiderntion within 3 5 days after the date of scrvic<.! 

of the Board's final order." 5 CJ?.R. § 1201.l 19(b) In this cas~, the final decision was 

issued on April l. 3, 2012 and OPM has until May 18, 2012 to file our petition for 

recom;\dera.tion wit.11 l.he Bom·d. In the present case, if OPM files a petition for 

reconsideration on or be~:ore May 18, 2012, it is likely the Board would serve O?M with 

/ 

~ 004/006 

Plge4of8 
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2 

a copy of the ndmin.istrf..tive record sometime during the week of May 21, 2012. OPM's 

brief would therefore bt· due in early June of2012. 

Tl"i.e undersigned representative for OPM will be on previously-scheduled travel 

and training, out of the office, from May 21 to May 29, 2012. May 28, 2012, is also <l 

Pederal holiday. In addition, OPfvl is co.nsidcring soliciting comments or amicus briefs 

from other agencies. For these reasons, OPM requests a total period of 40 days after 

receipt of the u<lminisLrative record in which to file a brief in support of our petition for 

reconsideration. 

As required by the I3oard's regulations, at 5 C.F.R. § l 20l .55(a), 'f h<J.ve contacted 

the Appellant, Mr. Whit~acre, to dctem1ine '"'hetherhe objects to this motion. Mr. 

Whittacre is mucprcscnted by counsel and he advised me that he does object to any 

extt:nsions of time. 

Pursuant to 28 tJ.S.C § 1746 and 5 C.F.R. § 1201.114(e); I, Jessica S. Jo)rnson, do 

hereby declare: 

r decJMc unclor p.::nalty of perjury under the laws of the United States of America 

that the forego]ng is true nnd correct. Executt:d on May 17, 2012. 

Respectfully submitted, 

~~~ 
JESSICA s. JOHN ON 
AGENCY REPRESEN1'A TJVE 

8 
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CERTIFICATE OF SERVICE 

I hereby certify tht1t copies of tlm foregC\ing notice and enclosures, if any, were senl by regular 
mail 1his date to the following address: 

Daniel-Lynn Whir1acre 

86 

Me.y 18, 2012 

Da\c 

Jessica S. Johnson 
Office of the General Coimsel 
Office of Personnel Mana~ement 
J 900 E Street, N. \l/., Room 7353 
Washington, DC '.!0415 

[£! 008f00G 

Page 6of6 
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UNITED S'r A'fES 
OFFJCF, OF PERSON'NEL MANAGF.MF;NT 

OHIC'E Oi' THt GENERAl. C:OllN~•:1. 

1900 E Street, NW, Suite 7353 
WAshiagton, D.C. 2041S-1300 

Phone (202} 606-1700 l1ax (202) 606-0082 

FAX TRANSMITTAL 
TO: 

Office: 
Phone: 
Fax: 

FROM: 
Office: 

Phone: 
Fax: 

DATE: 

PAGES: 

Honorable William D. Spencer, Clerk of the Boa.rd 
U.S. Merit Systems Protection Board 
(202) 653-7200 
(202) 653-7130 

Rob-:rt J. GirQuard 
Office of the General Counsel 
U.S. Office of Personnel Management 
(202) 606- 2389 
(202) 606-0082 

June 9, 2011 

3 (including cover) 
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The U.S. Office of Penmnncl Management hereby encloses ils request for reconsideration of the 
U.S. Merit ~ystcms Protection Doard's May 9, 2011 Opinion and Order in .lomr.s A. Scott v. 
Oj}lcrt of Personnel Management, Dock~l No. CH-073 J-09-0578-1-1. 
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t!NJTRn STATES OFFICE OF PI!RSONNTIL MANAOcMl:':N':· 
W:i~hir1g1i.m. DC 2041.S 

The: DifCClQ!' 

IIonorabJc Willium D. Spencer 
Clerk of the Board 
U.S. Merit Sy!ltem~ Protcctlon Boar<l 
1615 M Str~til. NW 
Washington, DC 20419 

Dear Mr. Spenc:i.:r: 

JUN 0 9 2011 

~ 002/003 

This is notice that lhc U.S. Office of Peri:onnel Mmll'lgcmcut (OPM) is ~x.ercising its statutory 
right under S U.S.C. § 7703(d) to rcqul!sl reconsideration of the Boo.rd's deci,sion in the ca.-.;e 
cited below. 1 ttm or the opinion that the Boo.rd erred in intcrprl!ling a civil service law, rule, or 
rt;gulation affecting pernonnel 111anagcmcnt and that the Doard's decision will have a sub5.'tanlial 
impact 011 a civil service Taw1 rule, regulation, or policy directive . 

.lames A. Scmt v. Office nf P«rsonne.l Management, Docket No. CH-0731-09-0578·1· 1, 
dated May 9. 2011. 

I am reque~ting the itdministrntive records in this case und that you grant OPM lwenty (.20) days 
from recdpt of the records to prepare and submit a brief" stating OPM's vi~ws Ol'thi~ cosc. Whc.n 
the administrative ri.:cord~ are ready, please call Robert Girouard at (202) 606-1700 to arrange 
for pickup. Copies of this lellcr have been served on 1he parties to this case as evidenced by the 
crtclt)sed Certificate of Service. 

1 run aware th,1t in its May 9 Opinion and Order, the Board remunded Mr. Scott's appeal for 
addilionul proccssin@. OPM bcHevt!s, however, that the May 9 Opinion and Order in th1~ case is 
a "final order or dec'.sion" within the me11nlng of 5 U.S.C. ~ 7703(d), because it reversed OPM's 
suitability action o.ncl awarded relief Lo Mr. Scott, remanding only his discrimiJlation claims. See 
ShinQlcs v. Postal Serv., 98 M.S.P .R. 245, 248 (2001) (the reversal of a personnel action may be 
a "final decision" enlitling an appellanr lo rt'!liefeven if the appellant's discrimination claim is 
r'=lmanded tbr addititinnl prnce~i;ing). In addition, the proceedings on remand have ended with 
Mr. Scott':<: withdrawttl of hi~ discrimination claim:., and with the May 24, 2011 Initial Decis1on 
dismissing his claims a.!! withdrawn. 

Enclosure 

Sincerely, 

Jolu1Borry~ 
Director U 

11 
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CllRTIF!CAT~ OP SEJtVTCil 

I cel'tity that the uttuchcd Document(s) was (were) sent as indic1tted this day to each of the 
following: 

Ry Pacsimile 

U.S. Mail 

:· ( .· l 
vvti V ::> ltll 

(Dme) 

JL.S.. Merit Systemn Protectjon Hoard. 

Honornble William D. Spencer 
Clerk of the Board 
U.S. Metit Syatems Protection Board 
1615 M Street. NW 
Washington, DC 204\ 9 
Fax# (202) 653-7130 

App~llant 

James A. Scott 

A ppelhrnt's Represent.alive 

Jeff Lulls. Esq. 
P.O. Box 77062 
Trentoo, NJ 08628 

-2· 

12 

Robert i. Oirounrd 
Senior Counsel 

~ 003/003 
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Fax 

opm 

Office of Personnel ~anagement 
Office of General Counsel 
1900ESt N.W. 

·Washington, D.C. 20415 · 
Vo~: (2oZ) 606-1100 
F_acstmll.e: (Check one) 
0 (202} ,6Q6..2609 
0 (202) 606--00l2 
a (202J 606-1906 

T« ~·,\\\-."' ~M\(..C.( 

• Com:11111C1st::i: 

\(e. ~ .. OAAJtcl ~n 
l,.o..c-r'i E "°'n.s 
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l2/07/2010 12; 28 FAX 2026062809 
OPlll 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 
Washlngton, DC 20415 

TheDirecwr 

Mr. William· Spencer 
Clerk of the Board 
Merit Systems Protection Board 
1615 M Street, N.W. 
Washington, DC 20419 

Dear Mr. Roberts: . 

~ 000210004 

This is notice that tbe U.S. Office of Personnel Management (OPM) is exercising its statutory 
right under 5 U.S.C.§ 7703(d) to request reconsideration of the Board's decision in the case cited 
below. I am oftb.e o:pinfon that the board erred in interpreting a civil service laws, rule, or 
regulation affecting personnel management and that the Board's decision will have a su1Jstantial 
impact on civil service law, rule, :regulations, or policy directive. 

David Dean v. U.S. Office of Personnel Management, 
Larry Evans v. Department of Veterans Affairs, 
Docket Nos. AT-3330-10-0534-I-l and AT-3330-09-0953-1-ldated November 2, 2010 

I am requesting the administrative records in this case and that you grant OPM twenty (20) days 
from receipt of the reoords to prepare and submit a brief staling OPM's views of this case. When 
the administrative records are ready, please call Robin Richardson or Antonio San Martin at 
(202) 606· 1700 to arrange for pickup. Copies of this letter have been served on the parties to 
this case as evidenced by the enclosed Certificate of Service. 

Sincerely, 

Enclosure 

Recruit, Reiain and Hou.or a World-Class Workf<>r¢e to Serl'~ the American People www.usa;ob1,9ov 

14 
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@000310004 

CERTIFICATE OF SERVICE 

I certify that copies of a December 7, 2010, letter from John Berry, Director, U.S. Office of 
Personnel.Management, to the Merit Systems Protection Board, Office of the Clerk, concerning · 
the case of David ,Pean v. U.S. Office of Personnel Management, and Larry Evans v. Departmem 
o/Veterans Affairs, Docket Nos. AT-3330-10-0534-I-l and AT-3330-09-0953-1-1, dated 
November 2, 2010, was sent today by facsimile and certified mail to: 

Facsimile: 

Merit Systems Protection Board 
Offi(;e of the Clerk of the Board 
1615 M Street, N.W. 
Washington, DC 20419 

Ronald Robinson 
· 152 Haigs Creek North 
Elgin, SC 29045 

David Dean 

Andres M. Grajales 
. AFGE, Office of the General Counsel 

80 F Street, N. W: 
Washington, DC 20001 

Barbara A Atkins, Esq. 
National Treasury Employees Union 
1750 H Street, N.W. 
Washington, DC 20006 

Gregory O'Duden 
National Treasury Employees Union 
1750 H Street, N.W. 
Washington. DC 20006 

15 
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Charles T. Bell, Jr. 
Department of Veterans' AffaiJ:s 
Office of Regional Counsel 
1700 Clainnont Road 
Pecatur, GA 30033-4032 

' (Date) 

OPlll 

16 

Althea D. Elam 
Executive Assistant 

~000410004 
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