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RESTRCCTED - Not to be relea~ict-oufi1ae-Ule~1:"~"'"-.- . 
Accour.fotg C-:fice except on the basis of specsf1c ~PP"_"val 
by the Office of Legislative Liaison, a reco, d of whtch as kept 
by the "MAtribution Section, Publications Branch, OAS 

COMPTROLLER GENERAL OF THE UNITED STATES 
WASHINGTON, 0.C. 20548 

OCT 14 1970 

L'eer Hr. Scberle~ 

In response to. your request cf Au,guat 20, 1970, w have obtailled a 
stateatnt of the eatiaat.ed costs tnc11n:ed by the Rational batStu.te.s of 
H.altb ln conaew=t.lon With a rock concert aponaorec1 by tbe Viet Ham 
Koratort.1111 Ccmlittee-HIS-141.Ktl and held on tM B,roun4s of tbe Bat.tonal 
lsutit1ite1 of He$1th ta Bethesd4, Maryland, Oil Aa&U•t 20, 1970. 

You. alao N<t'U&sted our optaioa aa to whether the Hattoul lnetitutes 
of Health had • legal right to dieburse Federal fancia tn support of thh 
concert. As atated in ou le~ter to you of Septelner 8, 1970, we have 
nque•ted a report fr011 the Dep&rtMBt of Health, Education, encl Welfare 
regardtna tbl• •.tter. While that letter has been aoknovledaed, we haw 
not yet received a flnal repl)'. 

life cllecua1ed the concel"t and its anociated eoata with officials of 
t.he NatlOMl lnatttutes of Health wbo advtNd ua that the Go.ernaent. 
tnel.&ffed esttuc.d. coat& of $2,048 in c:omteetlon thanwith. Of this 
..-unt, $1,123 represent, coats which 111DU1d not b&w been incurred if 
the concert b&d not bua held. 0.rt.tae 'f'!Y to Jlattooal 1n stl tutes of 
Healtb aecurtty gtaards account• for $1 9098 of this nount., tmd the remato­
tna $2S · repneenta the eoata of ele<ltrica1 a&terlat made available for the 
aapUf1ing 91ate uaed t,y the band. Jfo cost has been eatiaated for use of 
the National Inatltutea of Health's electric powr becauae the quantity 
involved was conaidered nttgllgible. 

The total eatimated coai, incurred by the Government aho includes 
$925 for waa•• and othe'° operating expenoea directly nlated to the con­
cert, but whtch 1110111d b&'ve been incu.tted ev.m if the concert had not been 
held. Tble cateaory of eattsated c:osts is cospoeed of the following: 

Adail\tctrat1ve perSOflnel $140 
le,ular pay of prds 1.27 
Doctor 13 
C.nunds uintenance 132 
Cleam,p 15 
J:lectrlcal senice per90flael 100 
GeneTal ackdRistl'ative. fi-rat ald, 

end othe.T erpena•• 298 

Total 

486 
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An offtctal of the liati.onal lniatJ.tutee of Sea1tb informed ua that t.e 
hls knotrleda• no addtttoa&l c:oats w.n ineun-ed •• a result of the con­
ce~t by any Federal agency other than the N&tiona.1 Inatitute1 of Health. 

The t)epfftzaeot of Health. iducatton. ,and Welfeu:e bas not b6en given 
the opportUlltty to COl!IIWlt fontallY oa thls repc)rt; however, tbe tnforma­
t.lon ln the NpOtt •• dlacuaeed wt.th Nacional lnctttcd:ea of Health offi• 
clal•• We plan to Mk.e 1t0 funhe-r distributton of tbis i-eport w,leas 
copl•• ere spec1f1cally requested, cd then w. atu\11 uke dlstrtbuti«.in 
onty after your a1nt11eni b4a been obtained or pubU.,c an1touncemeot baa 
been aade 'by you concenlng the co1,tanta of tM• repo•t• 

Siacenly yours. 

R.F ,KELL&{ 

AasisfaJlf Coaptroller General 
of the Uoite4 Scatea 

The Honorable WU U• J. Scherle 
HouH of llepnMD'6tl.vea 
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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON, 0.C._ %0$48 

B-172015 

Captain Karen S, Sollenberger, ANC 
Box c-6 
Tripler Arr:.y Medical Center 
APO Sa.i Francisco 96433 

Dear Captain Sollenberger: 

October 2, 1972 

.. 

This refers to your letter dated July 21, 1972, with enclosures, 
rcque~tin6 that ~e recousider our ilecision. of Febru~ry 16, 1933, 
n-ll3UY3, 32 Coop. Gen. 3o4, which you say is the basic authority on 
which the Aniy bas declined to pay you the basic allowance for quarters 
at the 11 \.'ith de?endents" rate on account of a dependent husb~n.d. "vle are 
also in receipt of a letter in your behalf fron the iionoraLle Pat~y T. 
HJ.nk. House of Re?resentatives, conceruing this natter. 

You coatend thc.t t.b.e intcr;,retation in the above decisio:i. of ::he 
term ''i.lc;>e.:l..i.•~:.t" es duii...-i.cd in 37 li.s.c. 4·Jl is no lon~cr valid b•a:.cause 
it is in tlisag:-ee.:ient ,;.;,ith tha clear laniua;e of ti1at stat"ute n..11.d 
op~oscd to current c..~preGsions of Con;recsio:ial i:ltent t:~t ~omen nust 
receive equal pay for equ"l work. You al3o give ocner reasons in ~U??ort 
of th.:?.c co:itention and you have furnis:1,::.l us .:itn .. copy of a cl.i.:i:.:. wn.ich 
you had sub.:iittcd on Febrll.'.lry 22, 1972, to the Fi=lancc Officer, Fort 
Shorid.:i.n, Illinois. That clai.::l contains nu.n~rous l~;al ar3u:ncnts \,cl-.i.:b 
you contend ,;.;rould se~ as justific.:;.tio:i for that officer to :-.o lo.:6~r 
follo;; the holdin& in our deciriion and vhich rcprca~nt a l.:ls.:i.1 basis 
for puy::i.eot to you of the basic allowance for quarters cffi;c~ivc Janu­
ary 26, 1971, the date of your marriaze. 

Att,!chcc! to your cl.ab arc co;i:.i.1;:s of (1) an a.f fid.:n,·i t iu ~hich you 
aver t,--....:.:: ~-o:J have rrovic,ed over SJ p~rc~:lt of t::1c f i.:..c...:c.::...:i.l su-;ipor:: 0£ 
;;our hu~,~a; ...... sine~ J:i:it..:ary· 26, lJ': l ~ (2) a ~~a:~:..!:~~ 1r ... ~:.· .. a:.. ,lppro·c·•r-.i.::itt! 
vi[icial ct F-.J=-= ~!l~=i-!.:i:-... conc.:.;r..:i:-... ~ t.u::· rionavaila~~ility c'tf fa::.ily 1";.;..~r­
ters ior you, aud (3) la~s, rc~ulations, United Stat~s-~upre~e Court 
case, etc., relatin6 to thi" .:i.attcr. 

Also in your letter you e~press the dezire to BI:lend your clai::l 
to incluJ.e payi:ient of every entitleo.c.nt which you a-:e now being denied 
by reason of the nbove decisio,. 

11.ppar~n tl:;, the Ar:.iy d.:micu your cl.::i::-. for t:H? ~ llc·,:n:-.~c o:i t!,c 
basis oi pnra:ruph ~J242 of tnu JC~~~:~~~= cf Jc~~:~~ ::ilit~rv ?~~ a~J 
Allo·ft·c1~ce:; :::~:i:1-::::~:'.ts :;~·~~l. 'i'hai... ~.i.rn;raph ?roviu~s ior p.:1y:::cot 

-------------------·····•--. 
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of the basic allowance for quarters to a female member on account of a 
dependent husband only Yhen it is shown that he is physically or mentally 
incnp3ble of self-support and io in fact dependent upon her for ~ore than 

.one-half cf hia support. That regu.lution is based on our decision in 
32 Co:::ip. Gen. 364, suora. In that decision we interpreted and applied 
in the case there i::ivolvcd section 102(g) of the Career Coopensation 
Act of 1949, ch. 681, approved October 12, 1949, 63 Stat. 604, 37 u.s.c. 
23l(g) (1958 ed.), a provision of l.a.z wllich is substantially similar to 
37 o.s.c. 401, centioned above. 

We held that a female officer of the uni.famed serrlces '--ilo volun­
.... tarily assuned the suppo:-t of her husband in order to peroit him to 
: attend college, although he was physically and mentally capable of 

self-support, did not have a husb:md vho was "in fact dependent" upon 
____ .her for ovl.lr half of his support i..--ithin the 1.:eaning and intc::it of the 
· governing law so ·as to entitle her to- increased basic quarters allowance. 

\:e ha,_.e ree>;~zined · our--decision conce::ning the e:ititle::12nt of female 
tiem.bers · to the basic allom,.nce for qua:rters on accouut of a depende!lt 
husband. ~y decision of July 3, 1972, B-161261, 52 Col:lp. Gen,_, tv 
the Secrctacy of Defense (copy encloGed) •. we reconsidared our decision 
in 32 Cor.i.p. Gen. 364, and conc.lu.ded tn.at effective that date a fe=ale 
cembcr of the unifor::ied services cay be considered as havins a dependent 
husb.s.nd ~-ithiu the oeaning of the gov~rnin& stetute, 37 u.s.c. 401, Yhere 
there is sufficie....-1t evidence to e~tahlish his dependence on her for over 
one-half of hio e:upport uithout re~ard to the husband's 'Clental or phys­
ical capability to support hir.self. 

In that decision, ho,;1e'\Ter, we said that unless and until legisl.ation 
si.!..ilar to the bills cited in the tlc.ci:.ion is en~cted into la,-1, it t.z.s 
our c,µi:iion th.:t thc:-e is :10 authority in the law to authorize to a 

. £c.:1a.le oe=bar increased quart:c~s allo-;.·ruice on account .of a dependent 

. h'.lsband ucless it is est.:iblishcd tnat he is clepe.idia:nt upon her for 
o.er o~c-half of hio sup?ort as specifically-required by the present 
law. In this connectio:1; in our decision of July 3, .1972, \le cited a 
dacisio:i ciated ,\;,ri.l "5, 1972, by tha U:litcd States District Court for 
the Hiciclle District of Alaba::i.a in the Frontiero case wherein that court 

_upheld the constitutionality of section 4Ul of title 37, U.S. Code. 

It appears that under ~he purvi1:;J of t~c above decision of July 3, 
1972, you t!.'.ly be entitled to the increased basic allo~a..~ce for qu.:ircers 
co=-:an~in:; July 3, 1972: c:::l c.cco-..i:\t. c-,z cl clepe.:1dc:it hu~b.n:11.i., d:1oul<l it 
be dcter-....in,!d by tuc Dc::, .. :-t::::e:lt of th~ Arr.y that you:- h~sb~tl is ic 

-----------------
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fact dependent upon you for core than o::ie-half of his support. Howe\Yer. 
that decision provides no aut~ority for crediting your accoUD.t in such 
insta:i.ce with the increased allowance for tho period prior :,o the date 
thereof. 

In vie~ of the above, it-is suggestetl th.at you present this letter 
and the copy of the decision of Jul7 3, 1972, to the finance officer at 
your installati=~ ~ith the roqueot that appropriate action pe taken on 
your pendinz cl.aim for the increased ailOwancc. 

Sincerely yours, 

PAUL G.- DEM3UNG 

'For the Co:::ptroller General 
of tno Unit.ui States 

·-----------------~ 

... 
o{ 
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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON, o.c. ZIIIS,UI , ",l t' fl. ;,;~. ' 
Hu\,/ be_ r_ f .,l-t ei x.\~ - -: i ,.,_ ·;(·-- '.: 

S / f f-t. \:' i~.. , Y1 F 

B-178'48 SEP 211973 

Tise Heaonbl• Terlterc 11. Hacdonald, Cbairua 
fhabO&Wdttaa • 0,;a mfcaUan• w1 ,._ 
Colm.tCN • 'btantata ad 1oNip C...roa 
~of.........,tivu 

Dear Jtr. Clud.nas 

1'b1a l'•f•n te JOIII' 1-ttu of May 10 11 lt73, NqUe8ting t&at • 
ilrfeati&ata • -- hPOrt. ~ tu 4S..ar SNdOP te ~ natdou, 
)y , ... ral. WClld.W daf~te. ef fNftGUMil rm ... i. .... , 11H .,.e:11-
1ull:, &bat• datMld• (1) llow ._, qpaflalau ad ·apad.ea pi:~ pn­
ncmlM ... npena; (J) ti. eonnat,a of the nporu; -' (3) -.tllu u.y 
federal etahte Jiu 1Mte,a -noi.t.ct. 

ta 41ff.UMlOlla witb. JOGr •taff, 1t vu aaned, .. COClf:ll'IIIICl l,J Mr 
letter of llaf 30, 1f73, that•~...,,. lab tbe prud.- of tu 

. ujor ....,tt•· ..,atwau ud qactM 9htch ,rfl'Ue pnca._.ct.4 .... 
n,orta, .. ""14 NY1w tba Hatallh ol tbe n,orta ptapaN i.7 tMII 
4uriA& tM ,-tW J..,,,,.., 1, 1973• CO May ll, 1913. Va~ tlte ud...,... 
1t1u of a total of 30 -.utmimc. au ageule•· ad foaa4 that 18 of tb111 
prcnUu phha4mlacl aew npona to nd1o •ta~ u part •f ti.tr pulllic 
infonad.aa Pl:oSt-. 'lta of tile 1JJ apiac:l• pn-d.s-1 ..,. ~octs daily, 
whii. the other eilbC ..-.:t•• p~ tMt1 OIi a 1eu fnctueat l,uu. tbe 
•1neie1 Nd-4 _.. U.ted 1n Att..,._t l,. 

Tnte•llf., thc 1.'adf.o ata.tiae would nbda the fftft.COJ:ded. 116W npoi:u 
by ealJjn& she apav:1.u • ua£a,uted cel.epboM JJuu.,· ft& eaw nporce 
.uu.l.4 t11aa N t.ECAIINlt by a •taticm .. tbay we 'beiq nctd.l'lld - tbl 
,._. or COll1Al be~ for'ttflMWc.■at •~ a lat•~ tt.. fa 41d.c1Ld-., 
._. .. entt1.•• ad.IN...,. re....a.d ..... r-,one to r-41• •t•tt.ou .. 

"-----

tha 18 ~ .. vl\1.eh p'fovi.deo f~eC.'ricd UR ~-,Orta pnpaftl4 
1,$24 n,ona ariq tM S--tk pnW CONrecl by flllr ~- Va ~ 
1,46% of cbue re,on•• Acca-aUq tei aaaq officiala, ~· OT 
ti-..c:rtpta of thtl raattd.Dg 62 new· -,.na wan no loeael' na11altle at 
the UM o1 •r nwtew. · · · 

Ila a..u 41sRHtou v:r.tta napouiltu ofHd•·le cow:!lmia& tbe 
NdelS... vu ia p~ the report• .,ad obtained uu.i .. of tba c:oata 
of troY14ilaa prencorde4 u..,. lfl>OTt•• . 'tbreugb. our cltacuatiiaul with ageu;y 

-aJ 
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J.e&i,alaUOD, or boeh. Au !Jlcupretatieia of Nction 60::~"lhich strictly 
prohi1'itM -.-c1ituna of appropriated fuacta for d1•• · tin of vine OD 

,-d1-na lqialar1ffll would uuttuentl.7 preclude virt~y a,y eoaeat b:r 
official.a oa •:1a1atJP&UOD or -aencr pol.iey, • rell\ilt vh1eh, aa aoted uove. 
"do not Nlina w .latellded.. 

w. COIICIJ.ude, tbenfon, tbat tbe ~ clf.d uot J.nt:ad, by the 
anactmut of NaUOI\ 608 (arfa.4 lite ... auru, to prec11Mk -11 aprua.ioll by 
apncy offu1al• of Yi- 011 ,-d1oa lapelatioa .. BatllU, the proldbition 
of NCt.1• 60a(a)l.__i11 our Ytev app11 .. Olll.J to upt:11,ditlll'e• illftlvtaa direct 
appeal.a addntNct' to ta. public euuutllla that tbe.7 contact Haber• of 
CoDgre .. a4 i'Mfeate taeir IIIIPPfft of ,n oppoaiticm to padSaa leg1.alatin, 
1. e. • appeala to aMl?Nn of CM public for tbD. f.n tum to vra.a their npre­
Nl\taU'fU co YOU ill. part.icalar .,...,.~ fbe fongoiag paeral aould­
eratf.ou fom tlae hu1ll for our de~ la 8AJ atvea tuc.. of 
whether tben bM M8ll a nolat:taD of .. au. 60l(a). i-

w. aoc. furtllar, 1a tld.a nprcl. Cha, tu atatutory iajanctiorl of 
MCtlOI\ 601(a)~u too vague to be nacapd.b:U of definiti'Nl.J draft P14•­
liM• wh1eb .-ld clearl.J 41-Uaeate _.otborbed eypee of upea41twru. 
Coua111a11tl7, • 4lo aot couid• it appnpd.aca to Oftnide a4cn1wtraU• 
4etermbat1au of propnac, vf.th re-,.ot to aay eped.fic •d.oa, u.ee,t 
van tu 1111:lu.te da of auch act1oa ia ao palpably ddigucl to au,pfft or 
defeat peadfna lep.elatiocl f.n ca qmae,r 4Mer1bed above u to capeJ. tbe 
coacluaton that ti.. a4PdnSetrative detend.aatiou an ~1• Lil tbe 
face of the etatuter, proldbtuoa. 

-
?be fol.lovS.q '1•cv.u1oa of tbe •t•dala cSlffea:lutlMI by the varioua 

1&eacia1 tllzoqb tW.t iroa.dcat _.,. Hnleaa ad eJUrldned 1,J u ta baaed 
• thu iaterpnutiaa of autioa &Oa.(a).i- tie June .found. ta our na1-natiaa 
of the mahri&l.11 tu.a ... r,allahle tq, the a,aeaei•• tbac .-~ ot the ..,.. 
rel ..... do aot violate NGtift 608(a)'l-ctber beeaUH tba7 an el.euly 1A 
tbe cauaor, of upoai.UOD of edld.atetilet:lOII policy or NcnN, althouab 
they d:l.■cuaa pen4tq le&ialatim, they clo no, do ao in teftllll wl\j.cJ& are 
Clearly diadped to •iau••t that the pui,lle COIIUct KDNn of Coaare•• co 
illfluace cbeir •ota oa·...,tna lqulau.oa. lut 1n OU" Yiff tbeze were 

, tea lD-tuce• of 'ri.olad.oaa. of NCtiotl 608(a);.of the act of Jal.7 13, 1972: 
ou bJ tbl Depntaa~ ef ?1:a-,ortadoa; au 1,y the Oepara.it of lioud.na 
111d Una Dnel.opaaat (llUD); ah lty tba DepartM'llt of Labor; and two by the 
Deputaat of C-ree. Detaila ot Nell of tlseae v:lolaticn:te .ue "t forth 
lMllow. 'DIii follodq tea nporta, in our opinion~ are in nolat:ton of 
tecttoa 601(a),HCMM tHY an pat•atl7 <le8igned. to inflmaee the gu.eral 
Public to ooac'.act Kabeta of CGaaren to urp tbe 1111811bera co vote for or 
&&•1aac (s ••• , anappo~t or def•at) pead1ag lep1latim1 

- l -

, ... 
.. ·.• .. ·.,' 
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1) The followua ast.ateaait lty tha Deput7 Aad.atant Seuetuy of Labor 
ad 4dafn11trator of the Oceupatioul Safety GG Hult:h Amdsd.atratiocl vaa 
rail&ble throuab the Luer De.putnient lnoadeut new Mrvia oa Much 28. 
~73: 

••• • • Wbat the Pnsi.iiat bas propoaed 1a • budget ef nat.-a1Dt 
and nfon. It promi.M8 prosperity wttbocrt hflauo.. 

'tf tha tr,aidaat*• poeitioa of nautha bi.&Ur t...,.. 
ruulttq fr• bla •p•11Una u to be upheld• tba people w4 to 
be baud. Tbe wice of Allarica c• reuh Cqitol BUl aad. can 
1M a poaitive penuacler." 

M ine8Capable iaport of tbi8 1tl tllat the people ue aborted co ccmtact 
id.r •1-c.4 NphNlltatiYH ad lAtt t-. 1raow that they fuor the Preat.­
Mlt'• IN,d,pt,. eo that thNe rapnNlltaU.YU vil1 vote for tlM legial&tioa 
lbodJial that Ndgat. In Olll' viw tbill 1a ,ubllc1ty OJ: prop .. ancla duipeci 
1> bppOrt oc tlaf .. t leg1.Jrlat1oa peedfq Nfon Cougr ..... within the meaniug 
t aection 608(a) .. t 

2) OD. Karell 19• 1973. the follovtag aur.aeu~ bf the Fa4u'al llld.lroad 
!ra1nutrator vu nailalue thrvuab the Dopartau.t of Tr..-,onatiou broa­
ut nwa •"14•: 

''• • • U w an Ftaa to bave acollelldc •tabil.:lty ad f1.acal 
r••pouibWtJ. w .,.t all support tJae Preatdett• budget 
pmgr..-acd lAt Congr ... bow w ~ 1t." 

Ilia again argu lilltenan to ·ub 1movra to eonans• tbcdr npport for the 
• r .. u .. t•• bwlaac. which is Ulbod.lad. 1a ,-ding legislation. 

3) The foUowlna: atatHll:llt b7 the Auistat Secr•tU)' of Labor fqr 
ccu.patioul Safety Ad Be,alth vu 4V&il.able GI\ April s. 1973; 

0 4.t tlla IIOlnaat there 1a a •truule aoiaa oa :ta Wa~. 
Ita outCG11e v1U vitally affect tbe .bler1c-• ta:P•7t~• CoD­
grua 1a ~r PftNJINN to expaad Preddtrnt Ntxon's bwlget of 
n•tnia&. 

'~ of the additieu to the budget aaa Ml'J.bera 1a 
Conan•• ven.t to make voulil. ouly giYe uv life to oW and out­
ND proll'-• It 11 going tto take a &004 deal of effort to 
aaeura eucca•• for the Adtdubtratloa •• rnpouibl• budget. 

··: 
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11Siit11 the 1wllc'• help, gcr,eamaat ..,_d:bi cau be held. 
dowa. The ,aopl.e IIU8t tell tbeu elactecl npi-asencad.vea they 
are DO loa.a,eY lfillJ.n; to pay fot htgger gov•~at that is uot 
uceeauil,- \etter aovermaent ... ~ 

4) A atatelleDt llJ the ».put, Under Secnt:az,, of Lallor, available oa 
April 9, 1973, vu .. follo1nu 

"TIM couwtaeneee of l>nacblo& the Pr•ideat'• buda•t 
ceilina ce hnitl.ble ad brutal. Aa • •tter of dap1e 
llritbMtio, a 1acrMee in IO'NftMQC upend.iture• Nquina 
either aa 1nerM861n tuation er• larger 16d.e:t:al def'ie1.t or 
botll. U • an 1mwd 11 tq to u:eept f.Jlcreaaea ta uxaa-and 
IINt of u an uavilltna-tha COGaquace of tAel'MNd. aowm­
MAt apemiq will Na at~ of the alway• claapr­
Olle1 alNJa Cl"Ullll f.n.flA~ tones .. Uthe ce.Wq u 
bnaet.d, • an azpect r1a1ng pticu, lf.•lna intenat ratu, 
rt.inc blporca, dacrualtlg axpotta, ad other cli•tordou ill 
our ecowtc pnoanea wld.o vtU c.hr._. our livtag ata­
ctarde. U you fear iaflatt.on-u you abauld-tlda is aot the 
tiM to M eU.c--cocr..cc ,-our coosr•••J •1 

5) tba foU.Old.ag atat..eut l,J tbe Deputy Alatstmt Secretary of tahor 
vu nd.1.alt1- OQ Apd.l J, 19731 

"Iba Occ8patioul Sat.Cy ad Beal.ch Act of 1970 .1• a 
good --,le of Pna:f.dent Nizaa.'• np,aam upon goveauaau.t 
dacentral:lutlon. Allov.in& tlMt Statu to dftelep 1their own 
safety &4.health pngrcw plmus udor federal gu14aace abculd 
help •c• the~ of 1:1•in& Federal u::p.ad1t.uru a.ad ceatrol. 

"no .. h Coqrua vho resist thu eff•t l>y call.tag for 
.re Fe4ual oatlap are asking the Aaarlce worldDptta to 
bear u. ·1mmt of blurrier ,._. and r..-.4 iuflad.cm.. 'l'ba 
public. auat l.&& tban bis spendua lmow that it eupporu the 
PneU...t 111 the fipt to hol4 dOll1 laclera1 apendiq.n 

6) TM foUowiq at:ateaeat by che Deputy Ucadu Secretary of Labor vu 
rnU.able oa Ap'l:11 7-a. 1973z 

'\\ 11La11~ aipifteat coaf roatat.f.on. f.s now "'"loping 
betweeD dut Pn814ut and tM Coqreea n Neb of tbtt. b18 
~ htlle-. The Pnaiclent bow cha.t 1f h18 ltudget 
oeiliq ia oot adhand to, ether taus or the rederal. of­
f.cit _.t rtae. lf this happen.a, tha American public must 
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pay in tbe fon of either ~r taea or W-.gbu prices ot' 
both. lecauN of tbie • tu Pndtleut bu already w.toecl two 
of tbete epend1na hilt.. ta. cm balp the President in this 
vital affen by latein& 70ft OOA1ft88111ln bow where 1ft 
atarad. U you are tdllha to pay tdpn- ,nees and htsbff 
usu, l•t h1a know. Jut 1f you q,pose higher prlc:u aad 
btper caaa. let him lmolr chet too." 

80IIII diacu■ioa of our coad.ua1ol1 with -rupect to chu etateaan.t aad 
aeveral ebdlar GllNt aotecl beruftu .. ia ucea•uy. While the lut aute­
•11t. ancl ti. four folloving atateeeRu. adviae the. U.tanel' to •• lds 
-n.ew C011Cenirla pendtna JA&:l,elati.Oll laloft. to Jd.• repnaut:adw in eoa­
areu, ti. tmlft of uch IUbllent ukee it fflU that the •Uuaaat ill 
tAtcmded to OOll'ri:ACl8 the liateaeJ:" to pruec.t to hf.a Collgreeeaee the fl.a¥ 
eapouaed :b tbe ataterant and lhwl 9Ufl)Ol't or 4afeac peadf.111 le&J,slattoc. 
Seace tbaae eectwu u. also 1a .«.oladon of Hctioa. 608(•> .'i,, 

' 

7) tba follovug stataaeat, availa'blo on April U, 1973, was Mele by 
the Aaaut.at hcr•tarY of tabors· 

"Proddmt tiZOII :baa pl'OPffed a .... ible t,udget tbat 
placea a debt lid aa the ruuny a,eadiAa that haupered the 
aatt.oa Sn the 1960■• It calla .for Prminl thoN mr:pea■1.vo 
progr_. that d011't 110rit, ao • ca f~ ou effarta on 
thoM pzogr ... tllat clo vork. It vill help- u achieft the 
fin& peaceda p-roepedty without Wlacioa in DMl'lY 
tvllllty ,. .... 

"U w doa • t alov down hderal ~in&• if tho 
Pruideat'• budgacoy wt• are cbvarUd, • face a l.S-per­
emt·iM:nan 1a 1acolae taus ae.c1 aor• inflation. 1 ct.•t. 
thisak -, .-al'iea wants this. But, in the fiaal --1yaia 
t.bia nllPfJQaibilltJ n•t• with die wan a:n4. tha tupayera. 
'l'ha, ... t let ~• Coaar-•• know bow tbay feel on th1a 
critieal UAa." 

8 Md 9) "rbe NOadctaat news service of the Depart:NQ.t of Colaerce ude 
the folJ,.,,.ag atatment 1»1 the ~•tax,- of Cowrce avd.l.nl• CM::t tw oce.a-

1 liou. Hardi U ancl qd.n Oil HArch 3G • 1973: 

'11:be °""id.on to Pru1.deat li.uoc'a budget is not 
c:auaa from the people. the ,.op.18, a.•• h..._ eeen are 
bne.fidq froa th«t largeat b.Uliall rHOUnu 'budget in our 
Nattoa•a ldator:,. The d1•pl.&J of an,g\i:lsh originat• fraa 
t:be povuty aJ.dd.l.emeil.. 'fhQy !'lee thair rolu Ga wll-p&:1.d 1 

- 6 -
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publicly f tnnced, 1 advieora to the poor' being d.bd:P:tsbed .. 
Pnaident Nixon bu taqn hia stud. We hffe beard frDll 
those vtao oppose hi• dfort. Nw tha -people mnat Nke 
their cbo1c:e, u.d they 11Ut make tbair choice known to 
thd.r -1ectAld. nprueatauYN 1n eo.iaxees .. " 

10) The fall.oldna atate:Mmt by tba Sacftta~ of Houaiug and Orban 
Dmalopllaat vu &ftdJ.able oo March 29., 1973; 

"All tMIN ·mntediad aw bills beaded for tb.6 he&idaot • • 
d.a•k fra ConareN-all tba unvorthy Pecleral progrw and 
projecta-an guns pointed d the 'buds of Alllen.can tu­
payara. Or aore accurately. tbay an poated at di& income 
of the tupayen-rudy t.a, ahoot them down. • * * Ve lift ia 
biat.eric u.aa. '1'be ,ueeu- ia wbatber * • * as a Natiol\ 
* * * • vi.11 take advantage of tbe opporC;unit:y Pruidat 
Ni.ma'• ..t.doll and det.ullS:ution afford aa. llipt aov, Coll­
grua 1a pctlq all kiDd9 of l•ttara from aped.al intereat 
srou,a. "rho• group• en pludfna tbair own eel.fiah-. eauaea. 
1 th1nJr. Conaiu& aboula bar fl'Oll all Aaericana OD vbat the 
huidmt la tTJ1q to do wlaatenr tbatr riews mq 'k. And 
I ~ that nprdlna of whether thoee who contact their 
Coqr----.rt bappen to be 1D aanemant with me. 0 

Al 1ad.f.cat..s UO"N• this 1a clarly m attlJl!IPt to 1nfluenee peo41ng 
lqtalad.oa 111 violation of aecUoa 608(a).f. 'fbe violation, aa noted uove, 
i• not cured b7 tbe dlaela:lmer of iotat eo· illfl'Mllc.e that legislation 1A a 
pvtlcvlar t&lhioa. 

With nprd to t.ha queatioa of vhe'ther my r.seral etatute bu bean; 
'liolateci, there la also for couU.Cation MctioD 701 of tbe DeputmGta of 
State, Jutte., and Cowieree, Th• Judiciary, and Belatecl Aaeaciea Appropn.-,li 
atS.. Act. l.f73, appftt'ftd October 25, 1972, Pul>. L., 92-544, 86 S~t. U09.~ 

' Section 701 provtdu that-

"Ho part of any approprl.auon contdned in this Act •hall 
N 118-.1 for publicity or propagmda purpoeea not a.utbortsed by 
tba Cooare••·" 

547 

lie have .-,.rally COl.'Ulid£ed, 1n ~terprating other atatutea uiog eaeaatially 
the aw 1.aqu&e a1 eect.iOD 701,'} that tltia lanauaae is intad.ed to pr•vent 
publicity of a natun t•ncU.na to aphaaiz.t the 1mportaace of the aaeocy or 
activtey in quutiml. ll Comp. Gen.~ 311Vt!9si. We bave uot fouo.d in the 
Coaaerce Departaaat or State I>e:partaenr. aatad.al IID.ll:l!dned ay iut.ancea of 

' auch ael.f-aggrandiaing uea of the broadcaat new ~nice. Nooe of the 
other aa.u:.iu elWDi.Md are subject to nction 101.+ 

- 7 -
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W• Dote further tb&t ■action 1913/,,f titl• 18, UA.tted Statee Cod•~ 
prcm.d•• • io partiuD.t part, that; 

''No part of C1le BMX1ey approprtued by aay anactment of 
ConSrm ualla 1n tH UNUea of exp\'ua •u&:hortut1oa by 
coaan-, 1M UMd &ectly or 1acl1reetly to pay for ay 
pU80Ul •me., a411ert1Mment, wear.a. telapbolle, letter. 
pdaUd or vri.tten utter. or other 4evice, iutendai or 
deai&ud to taflueaae in aJ.!IHPIDff a Ma'bar of Cong-rau, to 
fffff er oppoee, bf ftte or otbeW.lae. •1 laau1ad.oa or 
a,propd.atloD by Coagna, eeclllllr before er after thtl -~~o­
d.aet1oa of ay i.ill er nNl\lUcm pnpodslg euch legialation 
Ot" appropriat.toa • '' 

--

Vbetber a, ■aditUftl of appropriac.d fuada for •r of tile neordM aewa 
IIUlOUDCln■ata llllder ~atioD henill u a Y1olatio11 of 18 u.s.c. 1,u,;1a 
p~rly a utter fer oouid.eratioD l>y ta Dapal."tlllmt of J11&ti.ce ■iuec it. 
pfffidal fn peul uaetlou aacl, aDHl'IUllllkly, it voulA aot. • appropriate 
for ua to nprua • opialoa thereon. 

Piaally., vitb napect to tbe CNt of the bEoadcaat eem.caa, gaerally 
ve fom:l4 ttaat eu aa1111e1•• providect tbetr ps-uacorcl.M _.. aanicea cmar 
convent1onal telapbou linaa wb1c1I roqu1n tba eall&r co pay the toll, 
itlchact1n& l.oag-dt.at.ac=- cha:ra... Ttane ageaclu-the Depanw.t of Trans­
portati• (DOT), tbe C'.oat of Lina.a Cowid.1 (COLC), aad BlJJ)-uQd ooth 
couenttonal a.cl toll•fne V:U. area telepbone Nnica (W.US) Unoa 11 while 
the EaTir ... utal Pl'Otection Agaq (IPA) ue4 WATS llu• eacluively. The 
eo1t tDcanad 111 providiq tell-fr.. Nnica t.o radio •tat.iou Yarie4 coa­
liderably alOD& the apactee u shown in tba table below: 

Total a»tusal Averq,a annul Average ~I' 

IUllbeT of coat for coat per of calla 
s.,enc1 WATIUAU WA!S~ WATS liao ra.tftd per <taz 

BUD 2 $ s.202 $4,101 161 
110T 2 1.000 3,900 102 
cote 3 35,80& 11,936 U7 
EPA 3 27~803 9,269 225 

(Amounts abova for EPA were projected t,1 GAO baHd on contract coats iucurred 
durtq the firat ll week.a the .. nue vu provided.) 

DOI ad Bt1D ..... ca 11meaa:ared" WATS lines whieb enabled the &gGnc.i.aa to 
, llN the V.&1'9 liDu for a giv.n siumbu of bnn at a f.txed mnthly charge, 
' IQ.cl to pay aa additioaaJ charae for each adcU.tJ.oaal hour the RA.rs linea wr• 

-.U. COLC aAd: ltl'A eKh ueed a 11full-tima" WA%S line in &ddiU.oa te aasured 
WA'l'S Unea. Pllll-t.J.M WAD llnee h&Ye rao U.aita on tbait' usas-e, lsut they 
'°'It ~U.rably aon t:ba meuued WA.TS UU8 • 

. ... · ·'. 
:· . ·:.· :. ; -~:_ :· . 
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In view of the cost savings possible through the use of conventional 
telephone lines, we believe that HUD, DOI, COLC and EPA should reevaluate 
the need for providing toll-free telephone service. If it is found that 
toll-free ·service is needed, COLC and EPA should reevaluate the need for 
full-time ·WATS lines. 

The action to be taken by our Office with respect to the expenditures 
of appropriated funds in violation of law is limited to recovery of the 
amounts illegally expended. While appropriated funds were used in connec­
tion with the preparation of news reports which were part of an effort to 
influence directly pending legisiation in the manner described, the amount 
expended for each violation would have been relatively small and commingled 
rith proper expenditures. In view of the small am~unts involved, the diffi­
culty in determining the exact amount expended illegally as well as the 
identity of any particular voucher involved, we believe that it would be 
inappropriate for us to attempt to effect their recovery. 

As you are aware, Senator Proxmire has also asked that we examine 
into. the practices of the Federal executive departments in providing pre­
recorded news reports to radio stations. As agreed with the Senator and 
you, we will transmit to the Senator the identical information contained 
in this report, after you have had an opportunity to examine it. We plan 
to make no further distribution of the report unless copies are specifically 
request.ed., ,and -then d.istribution. will be made only after your approval has 
beea obtained or the.report has been released publicly. 

Enclosures 

Sincerely yours, 

(SIGNED) ELMER !. STAATS 

Comptroller General 
of the United States 
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r&DIW. AGINCmS ~ IM 
uvm Of ~ SUPlLtD ews stoams . 

J.lNUAJ.Y 1 - KAY 31, 1973 

IWJXO NIWS SD.VIC! J'll:!YUID lWLY 

1. h,ut!NAt of ,lf;d.ctaltun 
2. ».pertNat of eo.erc• 
:S. hputllat of Bulth. ld11Catioe.. ad Welfare 
4. Oop.rtMut of U..ial u4 Ufia Developaea~ 
.5,. J)epataeat of tbe lated.or 
6. 0.,-utaent of Labor 
7. DeputMat etf Traupon.Uon 
8. Daput;IN.at of tt. !ruauq 
9. Coat of IJ.ma Council 

10. lnvtrotu1el\tal Protnt:lon Apacy 

lW>to .HIWS SlllVIC& PROVUE.1> fnlODtcu.L~ 

1. Dapartunt of Defenn 
2. Atotd.c !Berl)' Comd•at. 
l. ktiouJ. AerOGaUtice 11ml Space M•hliat-ratioa 
4. lull Buiuu A.dadniatrad.oa 
5. uaited State• Poetal Service 
6. Dep"taat. of State 
7. 0.U.'l'al Senice• Adm!u:S•tratl~ 
8. htuan• AdwDW•tutton 

YO IW>'lO NEWS SEllUCE PROVllllO 

l. Depan:::maat of Jw.ttee 
2. Civil Aaron&11tic• loercl 
3. radual CORJ\micaciou eo-tuiatl 
4. ruual Mari.UM ~st• 
.S. l'edaral Power Coad ,non 
6. federal had• Cnmtnt& 
7. Iu.tei-atate Coameru CclialiNiosl 
a. Natioul S~a Foadat1ori 
9. Off1c. of icoMaic Oppor,uuiy 

10. SeCln'itiea aad £ahaq,p Colwdeaion 
11. United Sta.tea Cidl S.nin Comdaaiaa 
12. tmited Statu lnforut1~ ,6.gacy 
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2 '.ifOil'A !.:I CJO?: qgL 
,c jl H dsIJ: s 'd. 

1\ba.s3sqo:rq bff...£ •tjl::>..tl<l"u'I 
.co 1: j s fa.ig 9 l ~ .:.r1 n !.!9 <J 

2 V:OITA J.q go,~ q qi~ 
"{:1.HJ: cl'sJ ..i:£ vA 

sbns~sqo:rq bn.s "{j.r~Hdu-g 
a9.brt5;g.s v.d ga.l:s:1:bns-:rggs-1fa2 

ESTIMAftl) COST OH PIOfll>tNG 
lW>IO NlliS SD.VIC& 

UTD«A1JW A.""1NOAL OPIIA?llf9 cons 

MAJOR ?O'tAL 
BQUUlmlt 'l.'El..EnOHi IJtl1UAL !/ 

MD;t com SAI.UIES WU COSTS -
DepartMAt of A&rlnl.1:11n $ :S .714 $ 6l,SSO $ 1.491 $64,841 

Departseut ef eom.ree ,.,u 40,4" us 40,688 

DepartNDt of llu.ltla, 
lducation, aDII Welfare 13,829 1s.oaa 960 24,048 

Diapart.Dnc of Bou ldraa 
ud Urbaa Dnelopaaat , .. 2,1 :u.ou a.soi 29.515 

J)ep&rtllllll~ of the luterlor: 4,016 17.644 156 17,800 

Departant of La!lor 16,184 61,266 1,ll.2 62.478 

DlpartMat of 
traaportad.OII 6,444 23,0JS 8,220 31,255 

Department of the Tnuury 1,709 lS,320 240 15,560 

Cost of Liviag Council 2,7.54 4.100 36,.103 40.303 

t.nvirOD11U.t&l Proteat:lon 
Agency 1/ 6,952 lJ,776 

!/ Total aaaul coau do uot iaclwte the cNta of e,gptmdabl• eu,pliea or the 
cott of -111.ag tape• to rac1u at&ti,ou. 

!/ henco~dd radio a.en Mrdcu ue pe~tom.4 for EPA by a contractor, 
Trua nouaca ahowA ant.he coat• iDmzned \IQClar the coutuct for th.a first 
13 ,,.au. 
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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON, D.C. 20548 

DEC 2 'l 1973 -

fbt &oaorul• Torbert u. Macdould. Chrlnaars 
sul,eolmdttH oa Co11111tUDicat1ou Bci P01Jor 
COll!littee on Int•Y•tate and roreip COGIMil~ce 
HDUU of 'Repreactatiwa 

'Ebia nhn to your letten, dated October 12 and OetolHar 16. 1973, 
requuttn1 that wa detaniioe vhetkl•r certain material.a you forvar\\e.d 
tbtrevitb are ia Yiolatioa. of tn.e lav U.111.ti:lg the ?Jae ct ap9ropriated 
f111u for publid.t1 and pn,papada purpoa .. (section 608(a) of the 
Treuury. Poat.al Ser-rice, and General GofttnMllt Appl'Ofrl•tioo Act, 1973, 

676 

apprned July 13, 1972, M. L. 92.-351, 86 Stat. 471~/ao.d section 607(a) ~" 
of the f1'8dury, ?oat.i Service, and General Gov•rn~t Appropriatio/4, )!. ··-/ , /::> · 
Act, 1974, approYd Oc:cobar 30, 1973, Pub. L. 93-lf'3,. B? ___ ~~at • .510) ,tu 
blurpnted 1a c,ur letter ;-eport of kptember 21,\11913, to you. · The 
1111terial■ 1D quutiotl an (l) • tape reeordilla and a.c¢8lllpaa7iag trat■cript 
of • 1tataaaat 1-y tu Secretary of T-raaepo?"Uuoa and (2) a tranacript 
(llhtah nidantly-aeeo-.,.m:t.ad., a, u.pant .. of _,l6-<.co-lru __ e:owyL-.,tiCH1_ip,,~_t.JO"~t-~-------·--·· __ ___ ····-
fila, aot forwarded) of a statement by tu Secntoy of H~!Jl3 aod Urban 
Deftl.oPMDt (11tm). Both it ... were receiffd within the put tev Mntwl 
by • corporatioD cio11priaing a telll"ri.aion ■tation ancl AM ad FM radio 
•t~tleu. ile baw ear.fully couidGre-4 th« Mterial■ ill 41:1UtiOA and w 
-t coaclu&e that tb4ly do aot violaae t~ aite<t atatutory probibltiena 
CODCera.in& publicicy end propaganda. 

Seettou 608(a.)i-.of the act of July 13. 1972, wbic:h wu di•euand ill 
our letter to yo• of S.,tOIINt' 21, and •ectiora ti07(a)1of the. act of 
Octobn 30 • 197', are identical aad l'TOVide tbet ~ 

••so part of any app-roprl.atioa contained 1n this o-r 
aay otur Aat, or of th• fuac:19 ava.ilable for apeaditun 
by uy COt'PO'C•tloa or agency, •hell N uud for puhlid.t;­
or p-n,pqa:n.da purpoaea c!Miped to auppa:rt or defeat 
leailllatiaa pcding before Coagrea•." 

101' the rauoua ••t fortb in our Septelllher 21 letter to you~ we 
l:Ollatda-r that the aboft-quot•d pTI>Yi.1ion of lav 1a violated ottly by • 
d!r.ct appeal addressed to the public which suggMt• or urgu that they 
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eoatact Momben of Conazea• aad indicate tlut-ir •"P'port of,, car oppoeition 
co. peduti legulat:1.on, The etatacnt by t!Ml Seaetary of TAUpc,rtation. 
11cbo11gb it diacuaN• • panding bill which wold deal vith 'to& prooln 
,f nJ.l ••mu for tho lto-rthedt, 1a essentially an upoaitiou of ~he 
~dainiat ration'• view on tut- hill ad auoci&t-ed 1.s.--.. It contains 
~thillB vbicb~ in our opinion, CO&Lld be understood •• • direct appeal for 

1 
~" of tba pw,lic to urgt their elaccad reprasentati.u to wte in a 
?articular am:mn. Tbe etatbeut h1 the 5-eretary of HUD elao dikuaau 

: ?fO'P~•d lqislatioa but it too 1a, in uaenc:e • •JEPO•itory, ud eontaina 
ao •uu•nion that U.ataera should urge that a particular polltioa ou the 
Legitlad.oa be takea by their HpNH11tativo•. 

We ba'ft loag held that, under •n■tiaa laW, the laaitiaate public 
Ldoru.tioa fwsctioae of an ageaey include expoa1tion •Y off lai•la of 
agency and ad-11d•t1rad.oa poli~ and the laafalatin hia~ry of tbae 

: 1tatutory pro'Y'Ulou shova t~t auc:b lep.tiniau public u.fonsat1oai 
1 funcdom an vi.thin th• purviaw of •\ICh provtaione of i..w. we belt.ave 
:hat th• utertal• you Ml!lt ut fall within that category. 

We tt"Ullt that the foz-egotng iZLfonnatioll will be helpful to you. 

Sincer&ly your•• 

· 1)epUtJ'1 Coiiptrollu General 
of the United Statu 

- 2 -
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(Overtir.e co■11ensa1:ion for i;ky Harahal Duties]. B-178261. Jujy 
7, 1977. 4 pp. 

Decision re: security Officers, United States ~usto■s service: 
by Robert F. Keller, Deputy comptrcller General, 

Issue Area: Personnel Hanageeent and Co■pensaticn: co■ pensation 
(305), 

contact: Office of the General counsel: Civilian Personnel, 
Budget Function: General Govern■ent: central P~rsonnel 

Hanage■ent (805). 
Aut':ority: 5 u.s.c. 5545 (c) (2). 5 u.s. c. 5542 (r.). B-151168 

(1971). B-1d0036 (1974). 47 co ■p. Gen. 573. John F. Pay et 
al. v. United States, u.s.D.c., o.c. Burich v. United 
States, 366 F.2d 984 {Ct. Cl. 1966). Anderson v. United 
States, ?.01 ct. Cl. 660 (1973). B~togeb et al. v. Staats et 
al., ~.A. No. 4082 (S.D. Ohio 1974). 

The Assistant secr9tary of the Treasury requested ~n 
advance decision with regard to whether custo■s Security 
Offlcers co~ld be oaid their claims for ti ■e ~nd one-half 
overtlme, night diiferential, layover ti■e, and Sunday and 
holi~~Y pay during the perfor■ance of sky marshal iuties, Since 
the ov&:t.ime was scheduled in advance and recurred at fr11guent 
intervals, it could be paid. The clai~s for night differential 
and Sunday and holiday pay could also be paid. Hovever, claf.■s 
for. layover ti ■e between flights was not allowed, (Author/SC) 
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(~-~ ,;. TH■ pOMP,Tr-lOLLlfA GENERAL 
CJECIBION , OF THS UNITED BTAT■ B 

• \l'.148HINGTON, o.c.·20049 

Ci'/. ~.e. 
Volpe, 

FILE: B-17c.261 OATI!: .falT 7, 1911 

MATTER or-: Customs Security Officers - Overtime 
Crnnpen .. ation·for Sky Marshal Dtttiea 

• 
CIGEST: Cuat0il8 Sec~rity Officer•• who were not part of the 

class action lawsuit in John F, Fay et al, v, 
United States. claim time and Qne-half overtime. 
night differential. and Sunday and holiday pay for 
sky marshal duties performed, Since overtime was 
sclieduled in advance and recurred at frequent int4r­
vaJ.s, it may be considered "regularly scheduled" 
and thus compensable under S u.s.c. fSS42(a). Night 
differential and Sunday and holiday pay may also be 
paid, However. claims for layover time may not be 
allowed, 

This action ia in response to the request of September 1. 1976. 
fc-~· an advance decision from the Aaaistant Secretary of the ''. c,asury 
(!nforcem,ant• Operations and Tariff Affairs), reference ENt-J-06 
CC:H:KG. whether che U.S. Customs Service may pay the overtime claims 
of certatn Customs Security Officers (CSO's) who served 3S skl 
ci..~rshals in the Federal program co deter airline hijackings from 
approximately January 1971 to August l9>2, 

It appears from the record that CSO'a ware hired and tr .. fned 
specifically for air security duties. and they replaced various 
oth,,r Treasury agenca who had been tefllllorarily assigned to sky 
marshal duties. In rebruary 1971, the Department of the Treasury 
requested a decision from our Office whether it c,~ld pay CSO'• 
µremium pay under S U.S.C. ISS4S(c)(2) (1970) for. administrativeiy 
uncontrollable overtime .natead of time and one-half cGmpensation 
under S U.S.C. §SS42(a) (Supp.~. 1975) for regularly scheduled over­
time, After reviewing the facts as presented by the agency, we held 
that we would not object to a determination by the head of the agency 
concemed (subject to the approval of c:he Civil Service Commissioa) 
that the hours of duty were unconr.rollable fr,r premium pay purposes. 
B-1S1168, April 6, 197:i. The ,1gency then paid the CSO's prem:..Jlll pay 
for administratively uacontro~lable overtime under S U.S.C. §SS4S(c)(2). 

In March 1!173, a class action la\.suit was filed on behalf of all 
CSO 's seeking time and one-half o•,ertime, night differential pay, 
Sunday pay, and com~enaation for layover time between airline flights. 
John F, Fay et al. V, Unit~d States, U.S.D.C., D.C., Civil Action No. 
45S-73, The suit was terininaced on February 18, 1976, when the parties 
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entered into a compromise aettl-nt approved by the court authoriaiag 
payme111: of 7S percent of the plaintiff•' clailll8 for ti■a and one-half 
overtime &nd night diff'!i:ential ancl denying payment ,,f the clailu for 
Sunday and holiday pay and layover time. However, of the potential 
claaa of approximately 1,600 CSO'a, approximately 120 of them "opted 
out" of the class action p,.ior to settlement, and it iB the entitlaaeat 
to ovitrtia:e pay of these 120 or so CSO'a that must noo b,· decided. 

The agency contends that "the compromise settlement in the Fay 
case does not serve as a basis for concluding that the legal isauaa 
ha·,e been resolved either favorably or adversely to the United State11. 
In addition, we are not aware of any authority by ~hich the U.S. 
Cust~m• Service or the Department of the Treasu\f could offer a 
seLtlement or compromise baaed upon the Pay case to this group of 120 
or so CSO's. Therefore, with respect to those CSO'a who "op-;ad out" 
of the class action, the question presented ia whatnar the work 
perf.,rmed was "1·egularly scheduled" aa contemplated under S U.S.C. 
§SS42(a) or "ir=agular and occasional" as cc.ntemplated under 5 U.!:,C 
§SS4S(c)(2). 

Tha agenc.y states, in a supplemental report dat;,J April 14, 
1977, tl\llt it would have nc- basis to deny time and one-half overt:!lle 
to CSO's in light of the fact that both Internal Revenue Service (llS) 
agents and Secret Service aaents were so paid for comparable inflight 
Qvar~tme. Sea ~hgab at al. v. Staats et al., Civil Action No. 4082 
(S.D. Ohio 1974) and our d11ciaS.on in l!!_";ter of Sky Marshal Prograa, 
B-151168, May 25, 1976. In fact, the record before ua indicates that 
the dur.ies performed by CSO's vera quite aimil~r to thoaa performed by 
the IRS and Secret Servicr. agents who ware the predeceaaors of the 
CSO's in the Sky Marshal '.'~ogram. 

The authoritr, for the ~ayment of time and one-half overtime 
compenaatioc for 'regularly ncheduled" overtime is contai:ned in 
S u.s.c. §SS42(a) while the authority (or the payment of premium pay 
for "administratively uncontrollable overtime" is contained in 
S u.s.c. §554S (c)(2). These two forms of r.our,,anaatton are dist:lnct­
and do not overlap for the •ama work, See ~kv Marshal Progr818~ supra, 
However, there p.xists a aray area in distinguishing between whatbff 
overtime ia "regularly achedulad" or "administratively uncontrollable", 
Aa the co•Jrt stated in the ·Fay easel 
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"In view of the varying approach•• the court11 have 
taken 1.n determining whether overtime ia regularly 
acheduled and ther•for• subject to compensation 
imder S u.s.c. f5S42(a) (as co•parad to being ad­
ministratively uncontrollable pursuant to 5 u.s.c. 
fS54S(c)(2)), the outcome of thia issue aa & 

atter of law was far from obvioua. See !.:.l&.• 
Burich v, United States, 366 F. 2d 984 (Ct. Cl. 1~66); 
Anderson v. United States, 201 Ct, Cl, 6ED (1973); 
iot'h~v. Staal!_, cINo. 4082 (S.D, Ohio 1973) ." 
Fay, supra, Order dated February 18, 1976. 

Our Office baa held in Sky Marshal Progra that the "inflight" overtime 
claimed by the Secret S:arvice a~ents appeare~ to be regularly aclteduled 
and, therefore, was compensable at time and one-half r11tes under 
5 u.s.c. 15542. Baaed upon tll,t record before us in the present case 
and our holdina in Sky Marshal Program, w& conclude that the 11inflight" 
overtime performed by the CSO's was reaularly scheduled overtime, 
Compcnaation previoualy rece:l.ved by the •senta in the form of premium 
pay for auch "infJ.ight" overtime should be offaet against ,aymenta 
lllllde in accordance with this deciaion, In additior,, the clailu of 
the CSO'• for night differential, SWlday pay, and holiday pay ahould 
be paid in accordance with the proviaiona of S u.s.r.. 5S54S(a) and 
§5546, Ho~ever, baaed upon the record before us we ca.~not find th~t 
the layover time conat1tuted houra of work i:nder S U,$.C. l5542(a), 
and claim& for layover time -y not be paid. See B-180036, May 20, 
1974; Aldridgu v. !!!!1-ted Statea, 202 Ct. Cl. 365 (lr73); and !!:!!2P. v, 
United States., 167 Ct. r.1. 8S2 (1964). The agency report indicatea 
that such atandby or layover ti.u 1olben performed at the duty station, 
the airport terminal, was er.edited as woi.·king time for administratively 
uncor.trollable premium pay under$ u.s.c. ISS4S(c)(2), but when the 
CSO's were away from the terminal their layover waa principally used 
for peraonal activitiea. We agree that no compensation is d:ie for 
the layover time away from the duty station. 

Thia deciaion is applicable only to those Customs Security 
Officers who "opt1Jd out" of the class action in Fay since the 
compromise settlement in Fay·operates to bar the claims of all the 
aemtuirs of that class action Ullder the principle of .I!§. judicata. 
,7 Comp. Gen, S73 (1968), 
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Accordin&lY, settlement of the claima may be made in the amount• 
f~und due in accordanca with the-diecuaaion above. 

' A-,~.,,1~ 
llepllt7 Comptroller General 

of the United State• 

' 
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UNITED STATES GENERAL ACCOUNTING OFFICE 

WASHINGTON, D.C. 20548 

IN REPLY 
REFER TO: 

OFFICE OF GENERAL COUNSEL B-173761 

January 4, 1979 

Mr. Henry J. Sauer JAN 4 1979 
Manufacturing Chemists Association 
1825 Connecticut Avenue, N.W. 
Washington, D.C. 1 C /(~'/IA~~ -t- rol" A&c.e..T.S to G-A-() Nr,· rrcn. /?erori.s o,c. ln"lerview.JJ 
Dear Mr. Sauer: 

This replies to your September 12, 1978, request for access 
to General Accounting Office documents relating to our report 
entitled, "The Federal Government Should Establish and Meet 
Energy Conservation Goals," EMD-78-38, issued on June 30, 1978. 
Specifically, you requested copies of: 

11 Written reports of interviews conducted with the 
Manufacturing Chemists Association and/or the follow­
ing member companies: Union Carbide Corporation, Allied 
Chemical Corporation, Pfizer Incorporated, E. I. du 
Pont de Nemours & Co., and the Dow Chemical Company;" 
and 

"Written reports of interviews conducted with the 
American Iron and Steel Institute, the Mo.tor Vehicle 
Manufacturers Association, and the Portland Cement 
Association." 

Based upon our review of the requested documents, we 
conclude that the interview records are exempt from disclo­
sure under section 81.6(a)(5) of our access to records regu­
lations, copy enclosed. This exemption specifically includes 
"* * * internal drafts, workpapers, memorandums between offi­
cials or agencies, opinions and interpretations perpared by 
agency staff***." Moreover, we point out that, at the time 
the information was obtained, it was agreed that individual 
and company positions would not be identified on the issues 
discussed. ·Disclosing the interview documents at this time 
would be a breach of that pledge. We also point out that 
records containing''*** information submitted by any person 
to the Government in confidence or where the Government has 
obligated itself not to disclose information it received 
* * *" is exempted from disclosure by our regulations. (See 
4 C.F.R. §81.6(a)(4).) In view of the foregoing we must deny 
your request. However, we would consider release of the 
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interview documents for those firms in the chemical industry 
in which you have an expressed interest if those persons and 
companies first gave their consent to such disclosure. 

In accordance with 4 C.F.R. §81.4, you are advised that 
further consideration of your request may be obtained by an 
appeal letter to the Comptroller General of the United States 
setting forth the basis for your belief that the denial of 
your request is unwarranted. 

Sincerely yours, 

#ftt.//-f ;(: ll/4tu.-{ 
Henry R. Wray 
Assistant General Counsel 

Enclosure 

- 2 -



 




